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Reports. 
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All. or A. 

A. L. J. 

1922 All. or 1922 A. ... 

B. R. or B. D. 


Bom. or B. 
Bom. L. R. 
1922 Bom. 
Bur. L. T. 
Bur. L. J. 

Cal. or C. 

C. L. J. 

C. W. N. 

1922 Cal. 

Cr. L. J. 

I. A. 

I. C. 

Lah, or L. 
1922 Lah. 
Lah. L. J. or ! 
L. B. R. 

L. R. (P. C.) 
L. R- (A.) 

L. R. (O.) 
Mad. or M. 

M. L. J. 

M. L. T. 

L. W. 

M. W. N. 
1922 Mad. 
Mys. L J. 

N. L. J. 

N. L. R. 

1922 Nag. 

O. & A. L- F 
O. C. 

1922 Oudh 

O. L. J. 

P. R. 

P. L. R. 

P. W. R. 

Pat. or P. 

19 22 Pat. or 
1922 P. 

1922 P. C. 
Pat. L. R. 
Pat. L. J. 
Pat. L. W. 

R. or Rang. 

S. L. R. 

1922 S. 

U. B. R. 

U. P. L. R. 
1922 U. B. 
1922 R. 
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aaa 

aaa 


aaa 

aaa 


aaa 

aaa 

aaa 


aaa 

aaa 


aaa 


• aa 


• •• 



aaa 

aaa 
• •• 
aaa 

• aa 

aaa 

aaa 

• aa 


a 

a 
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••a 


• •a 


• 

a 

a 

a 

a 

a 
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aaa 

aaa 


Indian Law Reports, Allahabad Series. 
Allahabad Law Journal. 

All-India Reporter, Allahabad. 

Decision of the Board of Revenue, Mad. 

(N. R. K. Tatachariar). 

Indian Law Reports, Bombay Scries. 
Bombay Law Reporter. 

All-India Reporter, Bombay. 

Burma Law Times. 

Burma Law Journal. 

Indian Law Reports, Calcutta Series. 
Calcutta Law Journal. 

Calcutta Weekly Notes. * 

All-India Reporter, Calcutta. 

Criminal Law Journal. 

Law Reports, Indian Appeals. 

Indian Cases. 

Indian Law Reports, Lahore Series. 
All-India Reporter, Lahore. 

Lahore Law Journal. 

Lower Burma Rulinps. 

The Law Reporter, Privy Council Section. 
„ Allahabad Section. 

„ Oudh Section. 

Indian Law Reports, Madras Series. 
Madras Law Journal. 

Madras Law Times. 

Madras Law Weekly. 

Madras Weekly Notes. 

All-India Reporter, Madras. 

Mysore Law Journal. 

Nagpur Law Journal. 

Nagpur Law Reports. 

All* India Reporter, Nagpur. 

Oudh and Agra Law Reporter. 

Oudh Cases. 

All-India Reporter, Oudh. 

Oudh Law Journal. 

Punjab Record. 

Punjab Law Reporter. 

Punjab Weekly Reporter, 

Indian Law Reports, Patna Series. 

Patna Supplemenl toC. W. N. 

AU India Reporter, Patna. 

All India Reporter, Privy Council Section. 
Patna Law Reporter. 

Patna Law Journal. 

Patna Law Weekly. 

Indian Law Reports, Rangoon Series. 
Sind Law Reporter. 

All-India Reporter, Sind. 

Upper Burma Rulings# 

Ua P. Law Reporter. 

All-India Reporter, Upper Burma. 
All-India Reporter, Rangoon, 




Appl. 

Appr. 

Dist. 

Disc. 


Other Abbreviations- 


• a. 

••• Applied. 

Expl. 

... 

... Explained. 

III 

... Approved. 

Poll. 

... 

... Followed, 


... Distinguished. 

F. B. 


... Full Bench. 

HI 

... Discussed, 

P.C. 

• •• 

... Privy Council 

• •• 

... Dissented from. 

Kef. 

... 

... Referred to. 
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HINDU LAW. 

HINDU LAW— Gift— Construction — Absolute es- 
tate — Malik. 

Sembl: : Words id a deed executed by a senior 
Tbakur to a junior member that "you and your 
vavsa varas aic nialikhs. mukhtiyars. dhanis’ot 
a village, confer an absolute estate on the donee. 
(Mr. Ameer Alt.) Pratab Singh Shevsingh v. 
Agar Singh Raisingji. 17 A. L.J. 522 : 

21 Bom. L. B. 496 : 1 U. P. L. K (P.C.) 39 : 
(1919) M. W. N. 813 : 10 L. W. 339 : 
24 C. W. N. 57 : 60 I. C. 457 (P. C.) : 

36 M. L, J. 511. 

[On Appeal from 28 I. C. 629 : 17 Bom L.B. 273.] 


is no invariable custom, by which any member of 
the family beyond the first generation from the 
last holder can claim maintenance as of rightju 
Cal. 259. Appr. ( Lord Dunedin.) Gangadhar 
Rama Rao «\ Raja Of Pittapur. 

41 Mad 778 : 24 M. L. T. 276 : 16 A. L. J.833 : 

28 C. L. J. 428 : 5 Pat. L. W. 267 : 

20 Bom. L. B. 1056 : 23 C, W f N. 173: 

(1918) M. W. N. 922 : 45 I. A. 148 : 

47 I. C. 354 (P. C.) : 35 M. L. J. 392. 

[On Appeal from 39 Mad. 396 : 

28 M. L.J. 624: 29 I. C. 356 : 

(1915) M. W.N. 369 ] 


Impartible estate — Acquisition 


Succession to — Hindu and Mahomedan Laws — 
Distinction— Non-talukdar's property — Oudh 
Estates Act (/ of 1869), Ss. 8 and 10. 

Unless there be a custom by which self-acqui- 
red properties in a Mitakshara family become 
part of the ancestral estate or unless it be shown 
that the acquirer intended to incorporate such 
acquisitions with the impartible estate of 
which he is the holder, they descend by the 
ordinary law of inheritance The onus of proving 
a custom dehors the general rule would lie on the 
person averting it. 40 I. A. 120 Ref. The Maho- 
medan Law however makes no distinction be- 
tween ancestral and self-acquired property, and 
recognises no principle of differentiation in the 
matter of lineal and collateral succession, it 
therefore a custom of impartiality governs the 
succession to the ancestral estate, the presump- 
tion is that it attaches also to the personal acqui- 
sitions of the last owner left by him on his death, 
and it is for the person who asserts that these 
properties follow a line of devolution different 
from that of the estate to establish it. Where the 
name of the predecessor of a talukdar (a Mahome- 
dan) was entered id the list 2 prepared under S. 8 
of the Oudh Estates Act and the talukdar acqui- 
red properties subsequently, the non-talukdari 
property is presumably subject to the custom of 
devolution to a single heir This is so even if the 
talukdari estate is held under a primogeniture 
sanad. (Mr Ameer Ali .) MURTAZA Husain Khan 
v. Muhammad Yasin ali Khan. 

38 All. 662 : 20 M. L. T. 862 : 14 A. I. J. 1088 : 

18 Bom. L. B. 884 : (1916) 2 M. W. N. 555 : 

26 Cr. L, J . 1 : 19 0. C. 290 ; 1 Pat. L. W. 122 • 
21 C. W. N. 410 : 4 0. L. J. 8 : 4 L. W. 538 * 
48 I, A. 269 : 36 I. C. 209 (P.C.) : 31 M. L J. 804 • 

[On Appeal from 18 o. C. 200 : 22 I. C. 577], 


- Impartible estate— Maintenance— Right 

to— Junior members— Customary right— Proof of 
unnecessary * if judicially recognised. 

An impartible Xamindari is tbe creature of cus- 
tom. It is of its essence that no co-parcenary in 
it exists. Apart therefore, from custom and rela. 
lions hip to the holder the junior members of the 

Aii" 1 2r° J igh i raainte nance out of it. 10 
All. J72, 22 Mad a$3 Rel. A custom entitling the 
sons of the holder to maintenance has so often 
been judicially recognised that it is not necessary 
to prove it in each case. 24 Mad. 147, Ref. There 


Minority and guardianship — Tesiatncn - 

tary gu iraian— Joint family. 

Tbe sole adult member of a Mitakshara co- 
parcenary whether a father or manager, has no 
power to appoint a testamentary guardian for the 
co-parceoarv properties of the minor co parceners 
13 M. I. A. 209 ; 25 All 407 (P. C.). Dist, ; 38 Bom 
94 Dist. ; 21 I. C 848 ; 29 I. O. 475 : 40 Mad. 672 
Foil. ( Ayling , Coutts-Trot ter and Stshagirt 
Aiyar.JJ.) Chjdambara Pillai v. Rangasamy 
Naicker. 41 Mad. 561 : 23 M. L. T. 266 : 

(1918) M W. N. 265 : 7 L. W. 454 : 

46 I. C. 905. (F. B.) 

[Also 21 I. C. 848 (Mad): 29 I. C. 475 (Mad); 

4u Mad 672 ; 84 1. C. 76G. 

39 M. L. J. 381]. 


Succession — Exclusion from— Disqualifi- 
cation — Personal. 

Disqualification for succession under the Hindu 
law is pu-cly personal and the rights of Ihe issue 
of a disqualified person not affected. (Lord Dune- 
din.) Gaxgimiar Ram Rao v. Raja of Pithapuk. 

41 Mad. 778 : 35 M L J. 392 :24 M. L. T. 276 : 

16 A. L. J. 838 : 28 C. L. J, 428 : 

5 Pat. L . W. 267 : 20 Bom. L. B 1056: 
23 C. W. N. 173 |1918i M. W. N. 292 : 

45 I. A. 148 : 47. I C. 354 : (P.C.) 

[On appeal from 39 Mad. 396 : 

(1916) M. W. N. 369 : 29. I. C. 356 : 

- flh.- j 28 H L J 

A5&.— Covena tit for renewal 
—Provision for to be express— Implied from past 
renewals. 

Prima facie a lease for a term docs not import 
any right to a renewal of it, On the contrary it 
Prima facie implies that the lessee’s right to the 
permises demised ends with the term. The past 
renewals of the lease by the lessor at the termina- 
tion of each term, arc acts of grace the repetition 
of which could not Per sc create a legal rigt to its 
continuance. (Lord Atkinson.) Secretary ok 
State v. Raj Bai Bai. 39 Bom. 635 

42 I. A. 229 : 19 C. W. N. 1087 : 13 A. L. J. 953 
11915) M.W.N 663 ; 18 M. L. T. 179 

2 L. W. 731 : 17 Bom. L. R. 7S0 : 83 C. L. J 1 
30 I. 0. 303 (P.C) ; 29 M. L. J. 242'. 

[Reversing 13 Bom.. L. R. 609 : 11 1 C. 948.] 
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EARNEST MONEY. 

Seo (1) CONTRACT ACT, B. 73, 

(2) Damages, 

(:*) T. P. a ACT, Ba. 54 A HD 55. 

EASEMENTS AOT (Y OF 1882). 

Sc ope ol. 

Easements Aot is a oomplete Code and only 
in places where it ie not in lore©, the Courts r8ly 
upon English sources for the law of easements 
and upon justice, equity and good conscience. 
( Ohatttrjee and .Richardson, JJ.> BitaL 
OHANDBA v . ALLEN. 84 I.C. 490- 

20 O.W.N. 1168. 

— — Scope— -Limitation Act— Application. 

The Limitation Aot is remedial and gives a 
right where there is no other right at all but it 
does not exolude or interfere with other titles 
and modes of enjoyment. 6 M. 253 ; 5 M. 226 ; 
0 0. 812 ; 95 0., 861 ; 14 B. 222 ; 10 0. 914 ; 8 
0. 056 ; 7 0. 432, Fo). (Sadasiva Aiyar and 
BakowtlU JJ.) Muthu Gounden v. an- 
ANTHA GOUNDEN. 29 M L J 68B-= 

18 M.L T. 478 = 2 L.W. 1107 = 
81 I.O, 6a8-(1916) 1 M.W.N. 118. 

—8. 2—Miras\ village— Right of Qcvt . 

(o regulate water. 

co Where a part of tbo source of irrigation for 
a ryotwaci village is a Govt, tank, Mrasdars 
who have from . time immemorial cultivated 
their wet lands with the tank water have a 
preferential rigjjt to irrigate from the tank 
over assignees of waste land from the Govt. 
(TPallis, O.J, and Seshagiri Iyer, J.) 8eoy. OP 
Btatb fob India v. sbibangaohabiab. 

81 1.0. 784. 

™8. 2 —Right o/ Government— Ryotwari 
proprietor. 

A ryotwari proprietor can olaim a supply of 
water for irrigation of hie lands from a Govt, 
ohennal. But it ie for tbe Govt, to distribute 
water in any way it thinks fit. (Abdur Rahim 
and Jfapur, JJ.) Mahankali Lakshmiah 
v. kahn * u Nabatanappa. 81 li L.J. 426- 
' (1818) H.W.H. 378 = 18 1.0. 80- 

•• aa M.L.T. 887. 

*&*££&** bm - 
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No one has any right to interlere with the 
Govt.’s exercise of its general power of distri- 
buting and limiting th« supply of water for 
irrigation in ryotwari villages. But if the 
Govt, claims up water and prevents it from 
going to plfl.’s land there is a right of suit. 
( Aphng ana Hannay t JJ.) BlYA8AIL>M IYER 
V. RAMKBISHNA AIYAR. 26 1.0. 18- 

11914) M.W.N. 788. 


—8. 2— Irrigation— Control of Govt . 

over. 

The construction and oontroi of work6 and 
sourott* cl irrigation is the speoial function and 
duty of the Govt, in India. 1 I. A. 964 ; 20 M. 
599, Ref. (Demon, O.J, and Baktwell, J.) 
Papala Narayanabwami Naidu V. PBN- 
SALANI KANNIAPPA NAIDU. 

(1912| M.W.N. 496=14 1 0. 261 ~ 

24 H L.J. 86. 

8. 3 — Effect of— Limitation Act , 

Ss. 26 and 97 —Central Provinces. 

8. 3 of the Easements Aot repeals, so far aa 
the Central Provinces are concerned 8a. 26 
and 27 of tho Limitation Act and the definition 
ol easement contained in that Act. tMitlra, 
A.J.O.) 81TARAM v. PETIA, 43 I C. 062 = 

14 N.L.R. 85. 

Si. 4, 82— Permissive user — No qua- 

lion of easement arises— Bar to acquisition of 
right . 

Where in a suit for a declaration of a right of 
easement and for demolition of a certain build- 
ing ereoted by defendant so as to iulringe the 
right it was found that tbe uper ol tbe defend- 
ant’s land by the plaintiffs for the purpose* 
of procession aa alleged by them was with the 
permission of the defendant. Held that no 
question of easement oould arise, as tbe user 
of the defendant’s land was permissive. iBantrji 
ar.d Qokul Prasad , JJ.) Panna LaL v. 
Bohra Panna Lal. 21 A.L.J 486- 

L.R. 4 A, 274-1924 Jill SO. 




— JKuiemnt 

—branches 0Mr ranging- Tret growing parihi 
on plff.'a and partly on de/I.’, land. V 

A person has dq tight to out ofl the over- 
hanging branohes and the penetrating roots of 
» tree belonging to his neighbour when the 
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tree is growing partly on hie Una and partly on 
his neighbour’s land (or m-iny years ptst. 
(Macltid, C J. and Heaton . J ) SOMESHVAR 
jETALALo. CHUNI LAL NAG&SHWAB. 

22 Bom L.R 730 = 57 1 C. 944 = 44 B. 709. 

Ss. 4 and 43— Right to projection . 

The definition of easement in the Aot applies 
to a projection of eaves in a dry country as 
well to a ountry having abundant rainfall, 
the purpose of the eaves being only to discharge 
rain water. If a right to project eaves over 
a particular height has been acquired, the 
height oan be raised so as not to throw increa- 
sed burden on the servient tenement. (Scott. 
O.J. and Beaman, J ) Mulia Bhanad. Sun 
dab Dana, 88 Bom. 1 = 21 I 0. 352 = 

13 Born. L.R. 876. 

S. 4— Eaves— Overhanging. 

The possession of a pankh or eaves over 
hanging another’s land is an easement and not 
an occupation of bis property. (Scoff. C J. and 
Cha.idavarkar , J.J^CBHOTA Lal v Mani Lal. 

87 Bom. 491=20 1 C. 248 = 
19 Bom. L R. 681. 

8. 1 —Right to bury in another's land 

is not an easement . 

The right to bury in another’s land does 
not fall within the general definition of 
M Easement. M It oannot be deemed a right 
imposed for the beneficial eojoyment of land. 
The law does not reooguiz) also an easement 
by prescription oreated by the mere faot that 
dead bodies are plaoed in graves on the land 
of another and permitted to remain there for 
the prescriptive term. The Court will not 
oreate a now speoie6 of easement if the ease- 
ment olaimed constitutes a nuisance. But 
where the owner of the land has aoquieaoed 
in the burial of dead bodies, a Court of justice 
may prevent the desecration of the graves. 
( Moor kerjee and Panton , JJ ) Gopal Krishna 
V. ABDUL. 86 l.C. 640 = 34 CL J. 319. 

S. 4— Right of way not appurtenant to 

a dominant tenement is not easement . 

Private rights of way if not appurtenant to a 
dominant tenement, like publio rights of way, 
are not easements. They are rights in gross and 
can be enforced as Buoh. ( Newbould and Buck- 
land , JJ.) BALAI CHAND PAL v. PANOHC 

Gopal Beal. 89 1-0. 819. 

Ss. 4 and 90— Servient tenement — 

Reciprocal — Eisement — Right of servient 
owner to insist on continuance of easement. 

It is not possible to acquire a reciprocal 
easement for the boaefit of tho servient tene- 
ment by the exercise of an easement by the 
dominant owner. The existence of an ease- 
ment is only for the benefit of the dominant 
owner and the servient owner has no right to 
insist on its continuance or to claim damages 
on its abandonment. ( Mookerjee and Btach 
oroft. JJ.) BINAL CHANDRA CHAKRAVARTY 

V. Ohandbakanta chakravarti. 

22 1.0. 614 = 19 CLJ. 45. 


EASEMENTS ACT (Y of 1882), S. 7. 

Ss. 4 and 7 — Right to gather fruits 

falling on neightour's land is not an easemint. 

A right to go on to a neighbour's land to 
gather tbe (runs that fall there from a portion 
of a tree alleged to belong to tbe pifl. is not an 
easement within the meaning of 8 4 of tbe 
Easements Aot. Such a right cannot be ac- 
quired bv prescription. (Ib95) A. C. 1, Foil. 
( Coutts Trotter and Ram'sam. JJ ) 8aRaNGa- 
PANI AIYANGAR V SaDAGOPA NaIDU- 

43 M L J 192 = 16 L W. 98 = 
(1922) M.W N 421 = 31 M L T 78 H C ) = 

1922 Mad 898. 

Ss. 4 and IB— Easement — Artificial 

structures— Drying clothes, etc . — User as of 
right . 

Easements can be acquired over artificial 
structures suob as flit masonry, or roots of 
shops. These are lauds within tbe meaning of 
8. 4. A general right of easement to use a 
roof as a place for setting or drying clothes or 
for other purposes can be acquirod under the 
Aot. User may be either by tbe dominant 
owner or by his tenant beyond the statutory 
period. User without permission is user as of 
right. ( Lindsay , J. 0.) GaNESH PRASAD 
v. KHUDA BAKSH. 48 I.C. 989 = 

21 O.C. 78. 

S. 4 —Natural right and right of ease- 
ment distinguished . 

Tbe right incident to tbe ownership of land, 
in the nature of easement but not a right of 
easement as sucb, is called a natural right and 
is distioot from tbe right of easement. Where 
one is olaimed, the other does doi arise. (Das 
J.) MOHENDBA NATB GHOSE t. NABIN 
CHANDRA GHOSE. 97 1.0, 604. 

8 4. 

The right to bunt in a jUDgle and to appro- 
priate tbe game is a right koown in English 
Law a9 a right to profit apprendre in gross. 
(Mullxck and Jwala Prasad , JJ.) Maharaj 
Bahadur Singh v Gandauri Singh. 

2 P.L J. 323 = 89 l.O. 868- 
2 P L W. 282. 

8. 7 — Natural stream — Diversion- 

Right to protect one's property— Extent of . 

No one has power, for the safety of hie own 
property, to direct or interfere with a natural 
stream running in a natural outlet, and if he 
does so he will be liable io damapes to any one 
who is injured by bis act. Tbe right of a person 
to protest his land lrom extraordinary floods 
extends to tbe dciDg of anything wbioh is 
reasonably necessary to save his property. But 
be oannot aotively adopt 9ucb a course as 
might direct the mischief from his own land to 
the land of another porsm. ( Lindsay and 
Kanhaiya Lal , JJ.) MOHAMMAD 8AMI ULLLH 
v. MUKUND LAL. 19 A L J. 736 = 

3 O.P.L.R. (All.) 181=68 I. C. 980 = 

48 A. 688, 
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■9, 7 — Right to discharge rain water 
from high land over low land— Natural 
right. 

Where the rain water falling on pl9. 'aland 
wbioh is on a higher level, flows aoroes deft.’s 
land wbioh is on a lower level, the plfl.’s right 
is a natural right {ex jure natural), not acquired 
by presoription and oaonot be interfered with 
by the deft. 1 Mad. 335 ; 29 Mad. 539 Ref. 
(Banerji J.) AMBIOA 8ABAN SINGH V. DEBl 
SINGH. 24 1 0.91=12 A.L.J. 689. 


8i. 7 and 18— Natural right— Right to 

light and air —Privacy— Basement by implica- 
tion— Partition, 

There is no easement for the free access of 
privaoy. Every one may build upon or otherwise 
utilise his own land regardless of the faot that 
his doing so involves an interference with the 
light which would otherwise reaoh the land and 
building of another person. On the other band, 
every man may open any number of windows 
looking over his neighbour's land, for the 
interference with a neighbour's privaoy or with 
his prospect does not by itself, give the latter a 
•cause of action, in the abeenoo of other oironm- 
stancea. If windows are opened, the neighbour 
may, by building on his own laod obstruot the 
light whioh woald otherwise reach them. 
Whether a grant of an easement arises by 
implication on a conveyance of land depends 
•on the intent of the parties, whioh must olearly 
appear ; in order to determine the intent the 
‘Court will take into consideration the oironrn- 
•sUnoee attending the transaction, the 
'particular situation of the parties and the state 
of the thing granted. This principle holds 
•only where there is no express oonkraot relating 
to the matter for, where there is a valid express 
agreement fairly made the law does not indulge 
•in presumptions and the rights of the parties 
will be upheld aooording to the terms of such 
agreement; in such oiroumstanoea, no question 
arises as to grant of easement by implication. 
Where the owner of an entire traot of land 
• or of two or more adjoining parcels employ a 
•part thereof so that one derives from the other 
a benefit or an advantage of aoontinuoui and 
apparent nature, and sells the one in favour of 
•whioh such oontinuoue and apparent quasi- 
easement exists, the easement being neoessarv 
to the reasonable enjoyment of the property 

'FwarA V n 11 £ a " k0 f h0 8 r * D *aeby implication. 
™ L * Coc * ran *> (1861) 4 Mao. H L. 117 ; 
Whetlden v. Burrows . 13 Oh. D. 81 ; Bayley v. 

Co., 36 Oh. D, 434 ; Brown v. 

• a 37 0b ’ P'/ 90 : Wa,tv - kelson, 6 Oh. 
The V ; - f 0 " 0 " 1 <*9W> 3 Ob. 469. Ret. 

P ,, i Doiple baa been applied to partl- 
in J? t l0, u nl ‘ ®'°P B '*' lB8 - On a severance of 
in »h?lh by V ait “ i0Q 01 Joint property, and 
in Je ahaenoa ol a contrary intention, expressed 

»»£5S2£i l,nplM ’ “J* “ UOh MaemeQt « “« bm 

00nt i? noili necessary for enjoying 

' ~ » stress* ,tgs.o£ 


EASEMENTS AOT (Y of 1882), S. 7. 

181 ; 14 B. 452 ; 28 M. 495. (Hooker jee and 
Cholzner . JJ.) 8AB0JINI DEBl v . KBI8HNA 
LaL HaLDAR. 86 C.L.J. 406 = 

1923 Gal. 256.** 

— • 8. 7 — Water rights — Natural rights 

— Interference, 

Every person has a right to do anything on 
hie own laod with regard to the diversion, 
6torage or the uses of water m any way he 
chooses provided that he does not allow or 
cause that water to go upon his neighbour’s 
land so as to affect it in somo other way than 
the way in whioh it had been affeoted before, 
A person has no right to obstruct the water of 
a stream except to the extent to which he has 
had prescriptive use. ( Richardson and Walms- 
ley, JJ.) EBALIJOOL TEA CO., LTD. v . 
Nagendro Nath, 41 LG. 47. 


— S, 7 — Latrine on another's land— 

Enjoyment for a long time, 

Au easement right to keep a latrine on 
another man's land is unknown to law and 
oaonot be acquired by presoription. The aot 
of the plff. was in the nature of a trespass aod 
ho might contend for a title by adverse posses- 
sion but saoh a plea would not now be allowed. 
(Hooker jee and Richardson, JJ.) Heralai# 
Roy v, LOKENATH SHAHA. 29 f Q. 869 = 

19 C W.N. 804. 

8. 7— Flow of water— Definite chan- 
nel— Absence of. 

The faot that the water, dieoharged from a 
dominant tenement flow* over the servient 
tenement without a definite channel, cannot 
prevent the acquisition of an easement. 8 C. 
W.N. 244, Overruled, I Jenkins, Harrington, 
alephen, Mookerjee and Holmwood JJ.) 
Munshi Misseb V . Bhimrajman. 

40 Oal. 468 = 17 C L J. 388 = 
18 1 0. 824 = 17 O.W.N. 306 (P B ). 




*•*^41 riy/iLM 


vw 




by easement. 

Obiter:— Even the rights ol the riparian 
owaers may be aoquired by easemeot. { Shadi 
Lai. C. J. and Le-Rossignol, J.) Bali R*m 
u. Bela Sinqh. 1933 Lah. 091. 


• . D ■ — - — . aiream— mean- 

ing Of— Rights of nparan owners— Prescrip- 

•VvH, 

Whera the water of a river daring ite ooarse 

is largely moreasod in volume by percolation 

oaonot be said to be a stream with ohannel 

1897 A. 0. 139. Polh Where the plfls, have been 

*. hB w * ter (ot 20 years bat not 

“ ® ! h#y - ?*°°°* bB eaid t0 acquire by 

presoription a right to the nee ol auah water 

(Martvneau, J.) Naqina 3inqh p. Ualhi. 

61 1.0. 188*3 Lab. L.J. 988. 

®* ^ Oumsr— Meaning of, 

ow 0 Qer° BC I?°aL Q ?‘ ) aB . oeMari| y absolute 
m X lno, “' , « owners auoh 

as leaieee or persone having derivative interest 
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in the property. iAbdur Rihim and Phil- 
lips. J J .| VA1NYANKANDI V THAYITHOT- 
TATHIL. 42 Mad. 567 = 37 M.L.J 28 = 

(1919) M.W.N 305 = 26 M-L.T. 48 = 
60 I.C. 291 = 10 L.W. 87. 


Ss. 7, 11 ill and 22 — Natural right — 

Water brought on land for cultivation— 
Right to aiicharge on land of loioir proprie- 
tor— Easement- Injunction. 

Per Sadasiva her, J.— The term, " natural 
right ol drainage” strictly so called covers only 
the right vo allow ram water tailing on land of 
a uaturally higher level to drain ofl by surface 
d >w along whatever lines the water ooula find 
its way on the neighbouring land. The right 
to dram ofl water brought according to the 
oustom ana usages of the country along irriga- 
tion channels upon the land may also be said 
to be a natural right. Per Phillips , J.— An 
owner of land can hate no natural rigofc to pas3 
the water, which has como upon his land 
artificially to his adjoining land. Where the 
upper field is watered by an irrigation source, 
a right to pass such water away from the field 
cannot be a natural right but only a prescrip- 
tive or customary right. Under 8. 22 of the 
Easements Aot the easements must be exerois- 
ed in the way lea3t onerous to the servient 
owner and must at his request be confined to a 
determinate part ol the servient heritage. 
(Sadaswa Atyar and Phillips, JJ.) Dobai- 
SA WI MUTH1BIYAN t>. MUTTACBI. 

23 M.L.T. 210 = 44 I.C. 500 = 
(1918) M.W.N 167. 


8§. 7 and 1 —Riparian rights — Irri- 
gation— Rights of mittadar to dam channel— 
Right ol lower owners. 

Each upper owner in a system of connec- 
ted larks id different milfas or villages supplied 
with wafer by or through a permanent or 
artificial channel, is entitled in the flood season, 
to fill hie tank, which is of sufficient storage 
capacity for the Ayakal and be must subject to 
this, allow the water to flow freely on the lower 
tank till the last of them is supplied. What- 
ever may be the means adopted to let out the 
surplus, the owner of the tank, in such cases, 
cannot increase the storage capacity of his tank 
oeyond the capacity at the beginning which, 
in many cases can only be proved by the custo- 
mary flow of water. IAbdur Rahim and Sr ini- 
vasa Iyengar, JJ ) SECRETARY OF State 
V. PALaNIYAPPA PILLAI. 22 M L T. 345 = 
11917) M.W.N. 571 = 41 I.C. 24 = 6 L W. 572. 


8>. 7 and Zb— Natural stream. 

An occupier of abutting lands cannot be 
restrained in his exercise of bis natural rights, 
simply because he beoames a lessee of other 
lands not abutting. Where the water of a 
stream has been used for irrigating only abut- 
ting lands, the owner of abutting lands cannot 
he restrained from usiDg more than a reason- 
i.ble quantity by another to whom no material 
diminution in supply is oaused. Tbe aotual 
and not a mere threatened use of the water 
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flowing through a natural stream to irrigate 
lands other than those abuttiog cn tbe stream 
gives a right to sue. An occupier of ZemiD- 
dari lands ia an “ owner ” within the meaning 
of ill. (;) to tbe section. * Tyabji and Spen- 
cer, JJ.) GOPICHETTI NARAYANASWaMI 
NA1DU V. MADALA VENKANNA. 

24 I.C. 689 = (1914) M.W.N. 481. 

8.7 —Right to drain water— Natural 

right. 

The lower proprietor owes a natural servi- 
tude without claim to compensation to the 
higher, in respect of water naturally flowing 
upon it ; out the higher land owner cannot 
exceed his natural right by 9endinR water not 
gomg there naturally. Short of this the upper 
owuer may interfere with the flow ol water.- 
(Sankaran Nair and Oldfield, JJ) SaNKAR- 
appa Naickar v. Pari Naickrr * ^ 

38 Mad. 149 = (1913) M.W.N. 640 = 
21 I C. 62-25 M L J. 276. 


8. 7 — Riparian owner — Right to irri- 
gate lands— Extent of. 

A riparian proprietor is entitled to U6e the 
water ol the stream for irrigating bis lands 
without causing injury to tbe other riparian 
proprietors. Erecting a dam aorosa the bed 
of the river is a common method of using the 
water ol a stream by a riparian proprietor. A 
riparian proprietor should not take more 
water than he was taking oefore but oan use 
the water to raise wet crop in lands in which it 
was customary to raise only dry crop**. [San- 
karan Nair and Abdur Rahim % JJ.) SECRE- 
TARY of State v. ambalavana Pandaba 
bannadhi. 18 1 0 

87 Mad 359 (Note.) 

8. 1— Natural right— Right to fishery 

-Defendant on ownership of soil or right to 
occupation. 


The ownership of free natural elements, such 
as air and water, and of all wild animals living 
therein is obtained by occupancy or appropria- 
tion. It is a right incidental to tbo ownership 
of tbe land upon which the air or the water 
lie?, just as much as is the right to make the 
6ilt deposited by rivers or tbe lava thrown up 
by a volcano or the rain or snow falling from 
ihe sky. ( hlullick and Ross , JJ.) HENRY 
Hill Co. v, sheoraj Rai. 8 P L T 53- 

Rl I r. 249 = 1922 P. 9. 


s. 7 — Easement— Benefit of , exists only 

for dominant tenement — No right ol servient 
owner to insist on continuance by dominant 
owner , 

An easement exists for the benefit of the 
dominant tenement alone and tbe servient 
owner oannot insist on ita continuance by the 
dominant owner or claim damages for abandon- 
ment. If however water running through an 
artificial ohannel on a neighbour’s land has all 
aloDg been flowing to the plaintiff's land it ia 
open to the plaintiff to insist on its continuance 
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on the footing of a lost grant of old arrance" 
ment. (Bucknill, J.) FUDU 8AHU v Barbah. 

65 I C. 84. 


— — S. 7 lb), Illos. [i)— Water— Right- 
Surf act owater — Right of owner of higher land 
to discharge surface water ovtr adja:ent lower 
land— Inability of the owner of servient tene- 
ment to discharge same owing to rise of bed of 
adjacent streams by silting . 

The owner of higher land is entitled to 
discharge surface water over adjacent lower 
land. Where owing to the siltiog up of a 
stream into whioh the water thug di?oharged 
ultimately flawed, the level of the bed of the 
stream beoaoie higher than tbe adjaoent lower 
land to the inconvenience thereof. Held, that 
dominant owners were still entitled to exercise 
their rights. ( Walmsley and OreavfS , JJ.) 
KASI8WAR MUKHERJEE V. ANKODHA PRASAD 
PATRA. 41 I.c 863 = 22 G.W.N. 666. 

8, 7 (b) — Flow of water— Adjacent 

lands— Right of owner to prevent— Easement 
— Injunction . 

Every one is entitled, in the absenoe of 
controlling rights of easement or servitude* 
regarding his premises, to protect his premises 
against the fl>w of water from adjacent lands 
or houses. 29 M. 639 ; 7 M.L.T. 164 Ret. 

• ( Robertson , J.) Jai Ram v. Khan Bahadur. 

248 P.L.R. 1912 = 16 1.0 797 „ 
259 P.W.R. 1912, 

“ S* 7 (b ) — Natural right— Trees— 
Damage caused by shade— No liability. 

A plaintiff cannot claim damages for injury 
caused to the crops on his land by tbe shade 
caused by trees standing on bis neighbour's 

Jf l% °* 0X J°* bo 8ftid tbft * «wy owner of a 
lie d has the right to have the sun’s rays fall on 
it frorn every possible direction. There oaonot 
b 8 BUoh a right, (or if it were allowed the uxe 
and enjoyment 0 ( the adjoining Aside by their 

( ?° T "ni n r0t7 ,arwly 

oSS?** A J ‘ a) .q » M r A o 8INQH v UM R A0 

BINOH. 19 N.L.R. 191 <=>1924 Nag 69 


I6 ’' 10 dnin 

'J± e z: hr0ngh h ' 8 ° wn ,anlt flo °d water 
0 ,° » land, hie n.ighbonr is 

The (orner'o Up , b0 , ndB t0 » roteot bit land, 
f. ®. ,ormer oannot olaim a right of natural 

J?5r R K*“? reBtrain lhe latter from putting 

S Hlt iD . u l kwa rth, J.) MOKSODALI 
•* MA HM - 1 Rang- 427 “1924 Babg. 86. 

• o^n^'ren^ Ue f S ) r Lant,S a *° Wn » Meh 

■-their J^d and Uiin Ji!*® 1, p “ a on ‘ ht0D 8h 


EASEMENTS ACT (Y of 1882), S. 7. 

easement but of a right anoillary to property. 
(Stephens and Mulick , JJ.) RaMaDHIN SINGH 

v . Jadunandan Singh. 27 i.c, 268= 

19C.W.N. 94a 

S. 7, llloa. (g)— Riparian rights — ' 


Extent of. 

Having regard to the necessities of a tropioal 
agricultural country like India. Indian Courts 
should be liberal io recognising irrigation rights 
as natural rights of as strong a character as 
any other, provided the lower riparian owners 
are not injured and the t quality and the wide 
participation of the benefits of the natural 
6tream are not interfered with. In India a 
riparian owner must be confined to the land 
which is on tbe bank of the stream or whioh 
extends from that bank to a reasonable depth 
inland. A depth of more than half a furlong 
would usually be unreasonable. The right of 
a riparian owner is not restricted to lilting up 
of water*from a natural stieam and carrying it 
at once to the land but extends to the tempo- 
rary storage of water in wells before carrying 
it on to the irrigated lands. (Sodasina Aiyar 
and Phillips, JJ.) EMANI LaKSHMINAR^SU 

v. Secretary of State. 34M.LJ 223 = 
7 L.W. 1 = 43 I.C. 113-23 M L T. 235. 

~ — 8.7, Ulna, (g ) — Surface water — Right 
to collect and us*— Right to let water on lower 
land— Rights of aeruient owner . 

Every land-owner has a natural right to 
oolleot and retain upon his own land the surface 
WAter not flowing in a defined channel and 
put it to suoh uao as he may desire. He may 
also allow it to flow away in the usoal course 
of nature upon the lower lands of bis neighbour 
and oanuot be bound to prevent it from so 
doing. He oannot do this, however by an 
artificial disoharge upon hie neighbour’s land 
unless be has acquired an eAtemeot whioh hie 
neighbour is bound to submit to. If ho should 
acquire euoh an easement the owner of the 
servient tenement acquires no reoiprooAl rights 
ae against the owner of the dominant tenement 
with regard to the flow of surface water, that 
is, water not passing through a defined ohannel. 
Tho owner of the servient tenement oannot 
compel the owner of tbe dominant tenement 
to oontinue the exercise of his right even 
where the right has been exercised uninter- 
ruptedly for over 20 years, and even if its 
oxe;otse should be benefioial to tbe servient 
6 n D n flrae h nt ' Arkight v. GUI. <1839i M. & W. 
ini ' v# ShriW * r V &V‘ Co., L.R. 6 Q B. 
u ir ,°\ L - R l41> R6f - CAfilUr. O.J. and 
w* Mt. 8ABBAN V. PHODO BAHO. 

4 Pat. L.T. 61 -2 p. 110 -U923) Pat. 308- 
4 U P L.R. <P.) 106-1933 P. 65. 


. 1', 7 ' (*>'• (•) anfl.(J)— 2? ip vim, 

—nhvZV 010 vat ” throu ah natural channel 

TcunT,T! ° n 6s/ -****»» not 

bound to clear up-Conlrtbutoru negligence. 

n«!i!ff?k nf *‘w ral . 0 “ U8M ' * ti,et Of. ohannel 

thlt m« lht ° U8b , A " ,and ,iUl w '“> cult 

OK m MB | * ' h J 0Wa i0 ‘° a,1Q * h,r *»’« 

o, ohannel conning through B’e land aod B 
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blocks up tbe ! river or chancel on his land sd 
as to throw tbe water back on to and flDcd A’s 
land. A cannot be held to have contributed to 
the result. An owner of land through which a 
river or other natural channel flows is not 
bound to clean it though he is bound within 
certain limits as between himself and other 
riparian owners not to do anything which will 
obstruct tbe flow of water or materially inter- 
fere with their rights. ( Koramat Husain and 
Chamitr , JJ.) BaLDEO SINGH v. JUGaL 
KISHORE. 83 All. 619 = 10 I C 904 = 

8 A.L.J 640. 

8. 7, Illus (b) and (i) — Distinction 

between. 

In the former the water must flow in a 
natural 6tream, in tbe latter their course must 
be regulated even though there is no defined 
channel. The one deals with tbe developments 
of a stream, the other with the beginnings. 
Where a stream, having a continuous flow at 
the beginning subsequently diverts itself, it is 
a natural stream and tbe owner of the land 
below cannot put a dam across it to tbe damage 
and injury of upper owners because it will be 
an infringement of a natural right, as deolared 
in S. 7. ill. (h). i Wallis . Offg., C. J. and 
8eshagiri Aiyar , J.) GOPALA KRISHNA 
Yacbendrulla Vabu v. Secretary of 
8TATE. 16 M L.T. 997-2 L.W. 49 = 

28 1.0. 800 = 28 M L J. 98. 

3. 7, Ulus, (b ) — Natural rights— 

River cbstruction ly dam . 

No riparian owner is entitled to obstruct a 
public river. [Kanhaiya La\ % A.J.C.) Jagan 
NATH V. CHANDBIKA PRASAD. 

21 Cr. L J. 89 = 94 I.C 407 = 6 O.L J. 616. 

8. 7. Illus. [h)— Right to obstruct free 

/low of water from higher land. 

Where there is a competition between tbe 
rights of tbe owner of land on a higher level 
to allow water to pass in its natural flow with- 
out obstruction and the rights of tbe owner of 
the lower land to uee.it as be eases the latter’s 
right must give way to tbe former especially 
where its free use would obstruct tbe passage of 
water and would cause damage to the abadi. 
In such a case the owner of tbe lower laud can- 
not errect a bund to obstruct ibe flow of water. 
( Daniels , A.J.C.) Kanhaiya Lal v. Munna. 

82 I.G. 128. 

8. 7, Illus. (h) and 1 j) — Riparian 

cwner-w Rights of— Erection of dam across a 
river , when actionable — Rights of riparian 
owners, relative not exclusive— Injunction, 

Riparian owner has a right to the ueufruot of 
the river or stream whioh passes though his 
land. This is not an absolute or exclusive right 
to the flow cf the water but subjeot to the 
similar right of all the proprietors of tbe banks 
on each side to the reasonable enjoyment of 
tbe same. A riparian owner has a right to use 
and consume the water for irrigating the land 
abutting a natural stream provided that he 


EASEMENTS ACT (Y of 1882), 8. 7. 

would Dot thereby cause a material injury to 
other like owners. ( Chamier , J.C.) 8HEO * 
NABAIN SINGH V . CHANDRABHAL. 

10 1. 0.H81. 

S 7, 111 ai. (h) — Use of water for irri- 

gating or manufacture — Extraordinary user,, 
what is. 

The right of a riparian owner to use the. 
water of a stream either for irrigation or 
manufacture is an extraordinary use of water 
and is subject to the condition that the use of 
the water by other proprietor should not be 
affected. ( Miller , C.J. and Adami t J.) MAHA- 
BIB SAHU o. Ram 8ARAN 8aHU. 81 I 0. 949. 

S 7, Illm. (h) — Irrigation— User — 

Prescription. 

Riparian owners have a natural right to use 
the water of a natural streamlet for irrigation 
so long as that use is reasonable. It is not 
rightful to a higher riparian owner to use tbe 
water for irrigation in 6Uob a way as to inter- 
fere with an easement acquired by prescription' 
by a lower riparian owner. [Imam, J.) 
MAHABIB 8AHC v. RAM BARAN BaHU. 

41 1.0. 19. 

S. 7, Illus. (J) — Riparian owners — 

Extent of right. 

A riparian proprietor, oan ody take for the 
purpose of irrigation bo much water as is 
necessary without materially diminishing what 
is allowed to descend. The quantity of water 
that can be ab6traoted and used without in- 
fringing that essential condition must iu all 
cases be a question of circumstances, depending 
mamly upon the size of tbe stream aod the 
proportion whioh the water bears to entire 
valu*. [Mullick and Jwah i Prasad, JJ.) HARI 
Singh t>. Kanchan Mahto. 82 1.0. 2?6- 

20 Cr. L.J. 612. 

8. 7, Illus. tj) — Riparian right — 

Arl*fi:ial stream connected with natural stream 
— Grant of right— One riparian proprietor to 
another riparian proprietor— Right to divert . 
water outside tenement . 

Riparian proprietors can permanently divert 
water (or agricultural purposes and irrigation.- 
The question is whether the U9e was reason- 
able having regard to theoustom of tbe adjoin- 
ing country. Where there is no sufficient water 
for all to use freely, eaoh riparian proprietor 
should take only his proportionate share de- 
termined by the number of such owners and 
tbe area for wbioh water is supplied by each.. 
Tbe right of a riparian owner to irrigate is not 
a right to easement properly so oalled. The 
statement in 28 Mad. 236 that the owner of a 
tenement adjoining a natural stream has no 
right to divert water to be plaoed outside the 
tenement goes too far. Where a riparian 
owner has made a diversion for tbe irrigation 
of his own tenement, tbe surplus water which- 
woold otherwise be wasted may be taken in a- 
obannel by another riparian owner to irrigate- 
bis land. The policy of the law should be to 
enoourage and proteot all benefioial use of tfcor 
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water. Where a riparian proprietor had by 
reason of ioog user since 1881, the right to 
divert water to the natural stream (or filling his 
reservoir lor irrigating hie lands and had grant- 
ed a portion ol hi3 right to thi9 water to B 
another riparian proprietor and where B’s 
right was oostruoted in 1911. Beld, that a suit 
instituted in 19 15 was not barred by limita- 
tion. The oostructioo whether tbe stream had 
continuous Ajw or not, is a continuing wrong 
within 8. J.i, Lim. Act. The ioordent9 ol 
a natural stream would also apply to an 
artificial water course supplied with water 
from a natural stream and the riparian pro- 
prietors of tbe artificial oourse would have 
the same rights as if the water coarse was a 
natural stream. (Chapman and Jtoala Prasad , 
JJ.) MaBANTHA Kbishna Dayad Gir V. 
MT. BhaWANI Kokr. 3 Pat L W 8 = 

43I.C. 233 = 3 Pat. L.J. 81. 


EA8EMENTS ACT (V of 1882), S. 11. 

by tbe publio may be evidence of a dedication. 
A dedication to be valid must be to the publio 
at large sod not to any section n( it. (Oldfield 
and Ramesam, JJ.) USSAM KASIM 8aIT V. 
8EC?. of state. 44 M L.J 638 = 

(1923) M W N. 31B=* 17 L W. 610 = 
41 Mad. 118=1923 Mad. 624. 

3. 8 — Easement — Payment of const- 

deration for. 

An easement right cun be oooferted by the 
owner ol tbe servient tenement for cash con- 
sideration and whether it takes tbe shape of a 
sum paid id cash once for all or paid from 
time to time, cannot make any difference in the 
legal nature of the right conferred on the 
owner of tbe dominant tenemant. (Sodasiua 
Alyar and Eannay, JJ.) CHENQALTALA t>. 
Madapati. 

(1919) M.W.N, 37 = 27 I.C, 920 = 2 L.W. 27. 


— — -S. 8— Basement— Lost grant. 
Whore the umindar has been using 


the 


water of a channel for irrigating bis lands from 
the time ol the permanent settlement, the 
Oonti may presume from the long possession 
and enjoyment a tight to use the water free of 
ohargo. Though an aotu.il grant of an ease- 
ment is not discovered or proved, it will bo 
presumed. (Lord Shaw). Seoretary OF 
State v. Maharaja of Bobiu. 

„„ __ Ml *• 302.(1919) M.W.N. 778- 
37 M.L.J 724- 18 A L.J. 1=11 L.W. 204 = 
2 O P L 8. iP.Ci 38 = 94 I.C. 184- 
24 C W.N 448 = 27 M.L T. 1 = 
32 Bom. L.B. 4i8 iP.O.) 

, “8.8— Loaf grant — Presumption from 

long user —Way of necesiity -Inconvenience. 

Where it is found that the plaintiffs have 
used a path-way, without interruption, peaoe- 
fully, pabltoly and as of right, it may be 
presumed that the user had a lawful origin 
although the oiroumetanoes relating to tbe 
origin of this user may not be known. It 
may be presumed in suoh a oaae that toe origin 
traceable to a lost grant. As rogatda ease- 
ment of neoessity the geaeral rule is that there 
cannot be suoh an easement in respect of a 
right of way, if there is an alternative route 

B . nt wber ° tb « alternative route is 
extremely inoonveatent, there may exist an 
easement of necessity in respect of J more 

S I 8 v" 47, 01,051 and B B 

Bhd8an J Boy KAU PADA B0SB Fani 
UH 08AN BOY. 1924 Qa , g B3 

— --*■*- Acquisition ol-Finding as to. 

"TWTS.W 

i . 8 Lab. L.J, fl8. 

crivtUm-IMZ^ oannot ***».* pm. 

riU T p h o e Hmmo;« B bl? “ nn0k Roqaire ‘ ha ^ner- 


•8. 8— Easement— Long user— Right of 


way, 

Uninterrupted enjoyment to raiBe a pre- 
sumption of right, must have been acquiesced 
in, by the owner ol the 6ervient tenement 
where from continued user the Court ie asked 
to preaume a grant of a right of way. Know- 
ledge of suoh user on the part of the servient 
owner ie an essential condition to tbe acquisi- 
tion ol an easement. 10 Oal. 214 Ret. ( Drake - 
Brockman , J.C.) Ramghandba RaO o. 
VENKATRAO. 54 1.0. 936. 


8. 8— Easement— Lost grant . 


The p:«sumption of lost grant is allowed only 
when the enjoyment of easement cannot be 
otherwise aooouoted (or. (TPalmslep and 
Newbould. JJ.) BANWARI BULLAR ROY 
RASH BEHARY Hoy. 80 I G. 938. 

“"^"•8. 8 — Creation of easement. 

A right of way can be created by a verba 
agreement. lAfnunp Kin t J.) GUM 80NB v. 
UA8SIN DALLA. 9 Bup. L T. 222- 

84 1,0. 93 = 9 L.B.R. 24. 

J ] ***“" Acquisition of easement right 

by tenant Grant— User— Right to take water . 

Although a tenant oaunot acquire a prescrip- 
tive right of easement in land belonging to his 
lessor he may olaim a right of easement based 
ou immemorial user, as there is no reason why 
an owner ol land should not grant any privilege 
be pleases to his tenant. Where the enjoyment 
of aright to take water from the landlord’s 
tank was continued uninterrupted for a Ion* 

B t uob should be 

attributed to a legal origin and the Court should 

Ft?' ¥ cement. A tenant 

hi. u 5 U i bll r,Bbt 10 Niigata bis field from 
me landlords tank- by proof ol open and 

as* • qS°m t ' imiae ®otlaK 29 O. 
281 f Si Mi W * * 6 °* 394 5 4 O. 699 ; 80 O. 
arttnoH » * If * he 01 easement had 
wWnh u bet <*e Ibe properly over 

‘ *” lh8 moto *•« Of ih« intemallon 
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of such tenancy s-hould not be sufficient to 
defeat the right acquired by the lapse of time 
unless, indeed, it is further shown that the 
landlord, up to the time he granted the lease 
was iu ignorance that any such right was 
claimed. ( Mookerjee and Chotzn*r % J J • ) 
TlNKARI PaTHaK V. R\MGOPaL PaTHAK. 

36 0 L J, 161 - 5 J C. 336 = 1923 C. 8. 

S. 12 — Tenant's enjoyment as of right 

enures to landlord's benefit. 

Tenants in the dominant tenement enjoying 
an eas?m*nt as of right, acquire it for the land’ 
lord. ( Chatterjee , J.J MaDAN MOHAN v. 
6ASHI BHUSAN, 31 I C. 34* = 

19 C.W.N. 1211. 

■ — S 12 — Landlord and tenant — Right to 
irrigate from landlord's lank — Acquisition of , 

A tenant oan acquire by prescription the 
right to irrigate his fi-ld from the landlord’s 
tank by opeo and continuous user. 4 C. 633 ; 
30 C. 781, Rel. ( Holmwood and Chatman, J J . ) 
Babujan v. Ramaddi Sheikh. 18 l.C. 867. 

S 12 — Tenant having permanent inte- 
rest in the land— Prescription on other lands of 
lessor . 

A tenant of land having a permanent tenanoy 
cannot acquire an casement by prescription in 
other lanos of bis lessor. 29 Cal. 303, Foil. 
(Spencer and Kr\shn t in % JJ.) Basavenagudi 
NaRAYANa KaMITY V LINGaPPA 8HETTY. 

38MLJ. 28 = 26 M L.T. 439 = 
34 l.C, 945 = 11 L.W 34. 

8. 13— Easement of necessity — Mean- 
ing, 

Eas r ment of necessity is an easement with- 
out wiiiob property cannot be used at all, and 
not one merely necessary to its reasonable en- 
joyment. Held, that on a partition of 
oommon property, the deft, could not claim an 
easement of necessity in respect of tho well 
allotted to one sharer, f Richards. C.J. and 
Banerjce. J.) Gaddar v. Kalla. 

17 A L J. 672 = 80 l.C. 646 
1 U.P.L R (H.C.) 55. 

8, 13 — Easement of necessity— Acquisi- 

tion* 

No right of w*y by easement oan be acquired 
by a persoo who builds an osara on another 
man’s land even though with his acquiescence 
and in spite of a decree of Court establishing 
that the osara bad be*»n buili with the consent 
of the owner. ( Banerji , J.) ARTHUR BARBER 
v. Badri Narain Rai. 9 1.0. 8i3. 

8. 13— Easement of necessity , 

Easement of moeesity means an easement 
absolutely ncoo-sary (or the use of the domi- 
nant tenement aod not merely one necessary for 
the more convenient enjoyment. tKnox and 
XaramU Husain , JJ.) 8UKHDBI BlBI v. 
KlDABNATH. 83 All. 437-9 1 0. 628 = 

8 A.L.J. 280. 


EA8EMFNTS ACT (V of 1682), S. 13. 

6s 13 and 47 — Easement of necessity 

— Easement— Extinguishment of — Right to lake 
water from another's well— Dominant twner 
rebui.ding well with permission— Fresh grant . 

The defts. had ancient right of easement to 
take water irom a well in the plO 's land ; but 
that easemeut became extinguished by nen- 
user for a period more than twenty years. The 
defts. later on repaired the well at their own 
expeuhe with the permission of the p'.S. in 
erder to irrigate their land and began to U6e 
the water foe the purpjee The plfl. sued to 
restrain the delis. from ueiug the water. Held, 
that the easement was not oue of necessity, but 
an ordinary easement liable to be extinguished 
by coo-user for more than twenty years under 
8. 47. Tbe pifl. praoucally granted a fresh 
east moot to the defts. [Shah and Hayward, 
JJ.) ANANTA MUBABAO V GaNNU Vithu 
6URULKAB. 22 Bora L R. 418 = 

87 l.C. 143 = 43 Bom. 80. 

S. 13 — Severance of tenement — 

Transference of a portion — Easement of 
ntctssiiy. 

Where the owner of two tenements or of 
one tenement divided into two parte, trans- 
fere one part ho puts an end by contraoc to 
the relation whioh he bad himself created 
between tbo land sold and the land retained. 
He discharges the land so sold from any 
ourdeo imposed upon it during his joiDt 
occupation ; tho condition of such laud is 
thenceforth determined by the contract of 
alienation and not by the previous user of 
the former common owner during his oommon 
ownership. The ques.iou arises whotber the 
dells, have easement of necessity because, 
whore a man disposed of part of hi* I *ud and 
those pacts afiord an accommodation will, upon 
severance, ripen into an easement, if it bo such 
as to be ab?olutely neotesary for the on joyment 
of the part retaioed and the accommodation be 
eucb that it is capable of ooustnuiug the 
eubject-m ktter of an easemeot. Where an 
owner grants pirt of bis land and retains other 
part himself, although the grantee may bo 
in a more favourable position than the gran- 
tor so far as tho grantee may claim that " all 
easements of necessity" without wbiob no 
enjoyment at all would be possible should be 
raised be implication in favour of the part 
retained. iMocktrjee and Panton , JJ.) 
TUSTEE MONDAL V KENARAM MONDAL. 

€5 1.0. 22 = 34 C.L J. 818. 

8 13— Extent and nature of an ease- 
ment of necessity. 

An ea.'einent of necessity is one wbioh tbo 
law creates according to tbe dootrine of implied 
grant in a particular case. It is one without 
which the dominaut tenement oaonot be used 
at all. A right of way of necessity ceases if 
tbe dominant owner oan approach the plaoe 
through bis own land. (A inker ji, X O J. and 
Fletcher . J.) ABHOYA CHANDRA GH08H V . 

Rai Kumar Ghosh. 60 1.0, 804. 
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BASEMENTS ACT (Y of 1882). S. 13. 

S. 18 — Easement of ntcessity— Parti- 
tion — Prt wmtd giant . 

Ae a right of easement of necessity arising 
out of a severance by partition arises from a 
presumed grant, no grant oan be presumed 
where ihi rights of parties have been defiantly 
settled iu a partition 9Uit. (Newbould, J.) 
8I13NATH SAHA U. MOHESH CHANDRA 8aRa. 

59 I 0. 89. 

— -S. 13 — Easement — Right of way — 

Long enjoyment— Severance of tenement. 

Where the owner of 0 Q 6 of two tenements 
originally held by a common owner, olaims a 
right of way over the other tenement, held, that 
having regard to the enjo}ment of the right of 
way for twenty yeare, there was a grant of the 
right of way Co the plff. at the time of the 
severance of the tenements \Fletchtr and 
Walmsley, JJ.) AUGRAHIT Napit c Nabna- 
TAKNE6SA BlBt. 46 1 C. '298 = 29 G L.J. 61 


• 8. 18 — Bight of way — Grant implied 

on severance in easts of continuous easement. 

Where two tenements had at one time 
belonged to the same person the Court can 
preenme an implied grant from fao'a proved not- 
withstanding that the right olaimed was a right 
of way along a path whioh was formed into a 
road though neither paved nor metalled and 
whioh appeared to have been permanently 
attaohed to aDd for the use of the dominant 
tenement. Assuming that the path came into 
existence after the severance, the (aot Chat for 
about sixty years sinoe, the tenant in possession 
of the dominant tenement had been using the 
path was snffioieot to jostify the Court iu 
inferring that user had its origin in a grant not 
as a matter of log al presumption but as au 
inference of faot. On a severance of property a 
.grant by the owner of one of the several portions 
to the owner of the other oaa be presumed. 
(Jenkins, O.J, and Chatterjee, J.l THakur 
Madan Mohan Chakrababty v. sarhi 
BHOSHAN MOKHEBJI. 31 1-0 649 = 

19 O.W.N. 1211, 


-8. M—Eastmtnt of necessity— Use • 

wap, 

The faot that it is absolutely necessary for 
person to aae a way does not constitute a 
easement of necessity. <Bolmwood and Cha i 

wan, jj ) Ram Gopal Sen v . abhoy 
chaban Ghosh. 26 i.o. 48! 


— 8. 18— Basement of necessity— No tut 

An easement of necessity is an easement n 
merely necessary for the reasonable eojoymei 
dominant tenement, but one withoi 

Zu * jt* 6nemeD * oannot be used at a! 
xnewie ordinarily no reservation by implioatic 

in fa700r df tbe exoept 

a «A nJL?? easement of neoesMty. (A looketj 
and Holmwood, JJ.) Cbowdy v. Rbjdd' 

17 1.0. 966-16 0.L.J.41 

m **7 Dis *Ji* r 9* of water throui 
rainage m common Courtyard— Partition of 

Vol. Ill— 2 


EASEMENTS AOT lY of 1882), S. 13. 

Plfl, and deft, owned a oommoo courtyard. 
Before partition of the oouriyard, plff. had the 
right id p4S8 his water through the drainage 
wbioh existed in the yard. Btld, that tbecous 
lay on the deft, to show that the right whioh 
plfl. possessed prior to the partition had been 
extinguished by some agreement or rul? cf law. 
Tho mere foot that pifl. had acquired another 
tenement through which he ooula pass his water 
did nov depnv; the easement in question oi ibe 
oharacier oi on ensement nf ueovssity. {Shadi 
Lai, J.) BUTA SINGH V LALLA. 

93 I G. 584 = 101 P.B. 1919. 

Sa. 13 and 42 — Easement of necessity 

— Mtaning of— Extinction of easement . 

Easement of necessity is one without which 
tbe teoement cannot be used at ail and not 
merely one which is necessary for its more con- 
venient enjoyment. An easement which ceases 
to be beneficial to the dominant owuer might 
become extinguished. 38 All. 461, Rd. (Broad- 
way, j ) Jai kisqen Das v. Din Muham- 
mad. 50 1 C. 756. 


8. 13 - Severance of tenements. 

Where two houses situated on opposite sides 
of a Und were ooDoeoted by a bridge whioh 
had been destroyed and whioh plff. wanted to 
rebuild but the deft, objected ana tbe Munici- 
pality also rofused permission, the rc-building 
of the bridge could not be allowed as tbe houses 
had passed to different persons, (AVnsingion, 
J.) Manohar Lad v. Dhanpat kai. 

B P.L.R. 1911-9 I 0. 402 = 51 P.W.R, 1911. 


S. 13— Easement of necessity— JVhen 

can be claimed. 


A person oannot claim a right of way on the 
ground of convenience if he has other means of 
aocees available. An easement of necessity is 
an easement without whioh tbe property sold 
could not be used at all, and not one merely 
necessary for tbe more convenient enjoyment of 
the property. An oasement of necessity con- 
templates that thero must bo an absolure neces- 
sity, not removeablo by any thing, whioh the 
dominant owner can be reasonably expeoled to 
do bslcre the law will ocmpel an adjaoeut pro- 
prietor to submit to so detrimental a right as 
an easement on his land imposed against his 
will. 16 A. 270 ; 93 A. 467 ; 19 B. 79 ; 28 M. 
495, referred to. UTanftai&a Lai, J 0 ) KUNJ 
BEHABI v. BHUTA. 9 0. ft A L R 381 = 

1623 Oudh 250. 


„ ■~ 8 ' . M aod tf)— Right of easement 

after partition. 

Clauses ( 0 ) and if) of section 19 must not be 
oonfused. Under ot. te) plaintiff has to prove 
that ihB easement olaimed was neoessary for 
the enjoyment of the property allotted to 
him by partition. Under ol. (i) be has 
to prove that the eaet'ment was apparent, 
oonunuone and neoeseaty for enjoying his 
share H it was enjoyed when the parti- 
tion took iffeot and that no different 
intention wai expressed or neeeraarily implied 
in the partition. There ie no right of 
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EASEMENTS ACT (Y of 1882), S. 13. 

easement »fter partition oo the mere ground 
that the easement is oeceseary for enjoying the 
share as it was enjoyed. \ Ashworth , A J.O.) 
Bbij Mohan Lal v. Chandrika Singh. 

23 0 0. 251 = 1923 Oudh 37. 

Si. 13 and 28 —Easement of necessity 

— What is. 

An element of necessity arises only when 
the property cannot be used at all without 
the easemeot and not merely when it 19 neoes- 
sary lor reasonable enjoyment. {Jwala 
Prasad , J.) Daboga Lal v . Devi L'L. 

48 I.C. 670. 

S. 13— Easement of necessity— When 

can arise. 

an easement 0/ necessity cannot arise in any 
other way than ou severance of tenements. 
(Saunders. J.C.I MAUNG Shwe v Ma THET. 

46 1.0. 827 = (19181 3 0 B R. 63. 

— S. 13 (a) — Easement of necessity — 

Adjoining house owners — Right to go to 
neighbour' s land to repair wall. 

A house owner in order to repair his wall 
on his neighbour's 6ido of the premises can go 
to the other side of the wall 00 the land of bis 
neighbour. Tne right is analogous to a neces- 
sary easement. But the easement does not 
extend to going over the neighbour's roof for 
that purpose. A person is also entitled to enter 
his neighbour's house or land to protect bis 
eaves whioh projeo; over the neighbour’s house. 
15 M. 256. Ref. \Sundara Aiyar and Sadasiva 
Aiyar, JJ.) BOAO'VATULA 8UBBam\NYa 
Bastbi V. BHaG^VaTULA Lakshminara- 
SIMHAM. 16 1 0 893. 

S. 13 (b )— Easement of necessity —Ex- 
istence of vents— Contsnuons and non continu- 
ous — Distinction. 

The existenoe of vents through which adjoin- 
ing lands were being irrigated 10 evidence of an 
apparent, oontmuous and necessary easement 
which passes to the transferee uuder 8. Id (&) 
of the Easements Aoc. An aot done for the 
proper enjoyment of an easement such as 
closing the vents after irrigation or iu the 
oourae of the enjoyment of an easement which 
is continuous would oot render the earemeot a 
Don-continuous easement. ( Devaioss and Cole- 
ridge, JJ.) MORLA GANGULU V . THATA 
JAGANNATTAM. 45 M.L.J. 724 = 

1924 M 108. 

—8. 13 (8) (d) — Easemsnt of necessity 

—Doors— Drains. 

Defendants closed, by staking briaks, 3 doors 
appertaining to a bouse and stopped the flow of 
water through a dram which had existed for a 
number of years. The keepiog open of the 
doors was found not absolutely essential for the 
enjoyment of the premises or lor getting suffi- 
cient light and air. Held, that the plfls. oould 
not sue in respeot of the doors but as regards 
the draiu, since there was no other drain in the 
plfl.'s house and no outlet for flow of water 
from the kitchen, the defts. could not obstruot 


EASEMENTS ACT (Y of 1882), 8. 19-Bu»de*> 
of Proof. 

it. ( Danerjee and Rafique, JJ.) BlSHAMBHAR 
Nath 0 . Jagannath Prasad 29 1 0. 693. 

8. 15 — See also LIMITATION ACT,. 

8 . 26 . 

S. 13. 

Burden of proof. 

Defences. 

Easement against Government. 
Enjoyment. 

Mode of enjoyment. 

Nature of Obstruction. 

Nature of right. 

Part acquisition, 
right of way. 

what right c*n be acquired. 

Who can acquire. 

Barden of Proof. 

— — — S. 13 — Burden of proof — Easement— ■ 
Acquisition— Onus. 

The onus of proving that a right of way has 
been peaceably and opeoly enjoyed by any per- 
son olaimiog title thereto as an easement and 
as of right without interruption and for 20 years, 
lies upon the person asserting the right. {Knox,. 
J.) Ganga 8 ahai v. 8 hib Charon. 

29 1.0. 469. 


8. 15 — Burden of proof — Right of way 

— Abandcnment—Ncw woy. 

8. 16 (l) renders it impossible to acquire ft* 
statutory prescriptive title to an easement 
unless and until the claim theroto has been 
contested in a suit. 80 where a right of way 
though a particular passage which has been 
used for over 20 years is abandoned and 
another passage has been adopted for about 
17 years prior to the institution of the suit no 
right of way is established because the old 
passage had not been used within two years 
next before the institution of the suit and the 
new passage had not been osed for 20 years 
S. 15 11) applies both to aontinuous and dis- 
continuous easements. ( Chamitr . J ) 8ULTAN 
AHMAD V. WALL1ULHR. 17 l.O. 22 = 

10 A. L J. 227. 


S. 13— Burden of proof— Right to dam 

i annel—Pretcription. 

A right to dam a channel against the will of 
e owner cf the adjaoeot land can only be a 
;bt by user or prescription and it is mourn- 
nt on the plaiotifl if heolaims any partionlar 
jht, to prove that he is entitled to it. The 
lestion in each case must be, whet is the 
act nature of the right whioh is shown by the 
ideoce to have been acquired by the party ? 
1 hillips and Devadoss. JJ.) HOTA VEBRA- 
3ADRAYYA t>. VENKATA KRISHNA RAO. 

(1923) M.W.N. 434 = 18 L.W. 404- 


- 9, 18 — Burden of proof —Government 
— Claim against — Limitation. 

The words 'belongs to the Govt.* in 8. 16 refer 
not to the time of the suit but to the duration. 
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BA8BMENTS ACT (¥ of 1883J, 8. 18 -Burden 
of Proof. 

0 i enjoyment. When after 40 year s enjoyment 
against the Govt., the latter transfers the land 
to a private persooi the easement in order to 
beoome absolute must be eojoyed as agaioet 
the transferee for a further period of 30 years. 
The period of 30 years must be computed from 
the time when the transfer was mado to a 
private person. iAyling and Phillips, JJ-) 
8RINIVA8A IJPADYA V RANGAMMa BHaTTA. 

41 Mad, 622 = 43 I C. 98 = 34 M.L J. 896. 

8. IS — Burden o/ proof — Acquisition 

by prescriptions . 

Where it is a question of acquisitions of ao 
easement by prescription, the burden lies 
entirely on the plfl. to prove 20 years’ enjoy- 
ment, and not mere possession lor 12 years and 
then 6ay the onus is shifted on to the deft. 
(Sadasttia Aiyar and Moore . JJ.) RANGAPPA 
NAICKEB v . APPALA RAJA. 33 1.0. 303. 

8. 15 — Burden of proof— Suit against 

Govt. 

If the plfl. proves 80 years* possession, the 
Govt, must prove that he bad no possession with- 
in 60 years. ( Benson and Sundara Aiyar t JJ.) 
ALAGASINOA Battab v. Taluq Boabd, 
RAJAHMUNDBY. 16 1.0. 626= 12 M.L.T. 169. 


Defences. 


— 8. 15— Defences, 

When a right has begun to run under S. 16 
and the servient holder sues to put an end to it, 
the deft., cannot plead in bar of it art. 92 ol 
Lim. Act, When the deft, has a right of sup- 
port, from the plfl. 'a wall abutting on the deft.’a 
property, for a roof of bis adjoining house, it is 
an enoroaohment of that right if the deft, 
raises his wall and oreots upon it another thatoh 
isstiug on the plfl.’s wall. The limit of a 
party’s righto! support must be determined by 
his aotual enjoyment up to the date ol the en- 
oroaohment complained of by the opposite 
party. (JPjJsh, J.) JADDU Ram t>. Kanhaia 
Ram. 33 1.0 90. 


— 8. 16- Defence — Obstruction— Light 

and air — Remedy— By injunction — Cifies and 
villages— No difference— Defences that are not 
open. 

If a man's anoient lights be interrupted it ie 
no answer to say that he oan provide other 
sources of lights for himself by making ohanges 
in hie own tenement ; nor that deft, is 
willing to provide fresh light for him in 
another way. Where a party oauses injury tc 
another he oannot objeot to appropriate relief 
being granted to his opponent on the ground 
that ha would suffer serious injury by being 
compelled -to undo mischief. There ie nc 
difference in the application of the law as 
regards interference with anoient lights tc 
builders in oitles and elsewhere. (Benson ana 
Sundara Aiyar, JJ.) MUTHUKB 18 HNA AIYAB 
v. Bom aung a Muni, so Had. lt- 

10 “ m- 

ll l'O. fin«(19U) a M.H.N. 69, 




EASEMENTS ACT (¥ of 1882), S. 15-BnJoy 
meat, 

Easement against Government. 

8. 19— Easement against Government 

A plfl. olaiming a right of easement against 
Govt, must prove sixty years peaceful and 
uninterrupted user and the rule of law tba& 
the burden ol prjol is shifted on to Govt, il the 
plfl. proves possession for a suffioiiDt number 
of year9 is not applioable il the plfl. fails to 
prove the oompleitoQ ol even the prescriptive 
period necessary against a private individual. 
Case law disoussed. 19 M. 166 ; 33 M. 1 I 
33 M, 173 ; 33 M. 362 ; Dist, [Olafitld and 
Tyabji , JJ.) NaGABaja PILLaI v. BECRE- 
TaBY OF STATE. 26 1.0. 723=39 Mad. 304. 

Enjoyment. 

S. 15 —Enjoyment — Right by pretcrip- 

lion— Irrigation— Interruption, 

The enjoyment necessary to qualify lor a 
right of easement is something different from 
actual user, In order to establish a right to an 
easement, the enjoyment of it must oontmue 
for twenty years; but in the case ol discon- 
tinuous easements, this does not mean that the 
actual user is to continue for the whole period 
of twenty yoars. On the contrary, there may 
be days and weeks and months, during which 
the right may not bs exeroi6ed at all and yet 
during all those days auu weeks and months, 
the person claiming the right may have been In 
full enjo} meat of it when neoeeeary : 90 C. 
1077, Poll. Where the water ol the plainlifla' 
well was always used for irrigating the cefeod- 
ant'e lands and there wa9 user by the defend- 
aot wheat ver it was necessary for a period of 
more than twenty years, the right to irrigate 
from the well would be deemed to have been 
substantially enjoyed for the requisite period. 
(Zanhatpa Lal % J.) 6ri Ram v. Mani Ram. 

21 A L J. 369 = 
L.R, 6 A. 24-1924 All. 97. 

S. 16 — Enjoyment — 20 years— How 

reckoned. 

To establish a right under 8. 16, twenty 
years of uninterrupted user must be shown. 
(Richards and Tuiball, JJ.) KBDAB Nath 
v. BOHAN LaL, 20 1 0 405=12 A.L.J. 693. 

8. 15— Enjoyment— Two years next 

before suit— Right of toay— Period o/ user. 

The period ol user must be twenty years or 
more ending within two years before the insti- 
tution of the suit wherein the olaims to which 
suoh period reiatca is contested. ( Richards , 
O.J. and Banerjee, J.) MUHAMMAD MABOOF* 
v. Sultan ahmbd. 24 I Q 196 = 

12 A L.J, 415. 

; — 8. 15— Enjoyment — Immemorial user 

— Evidence . 

No minimum limit of time oan be laid down 
to justify an inference of immemorial user. 
The question whether suoh an user is estab- 
lished depends ou the oitoumatanoes of eaob 
oaae. In the particular case a user ol thirty 
years was considered sufficient to justify snob 
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EASEMENTS ACT |Y of 1882), 8 16-Enjoy- 1 

rnetu. 

an in'erence. tShah and Crump, JJ.) RAUB- 
BFIAI DABHAI V VALLUBHAI JHaVERBH^I. 

45 Bom. 1027 = 62 I C. 69 = 
23 Bom. L.R 422. 

S. —Enjoyment — Ptaziable. 

Feaceablo enpyment means one without 
interruption or opposition by the servient 
owner, sufficient to defeat the eoj'yment. The 
obstruction must find exoression in something 
done on the servient tenement itself. Mero 
protest doe9 not amount to such obstruction. 
(Scoff, C J., and Hayward, J ) BAI KURA- 
VAHAI V. JAMSEDJI RUSTUMJl DaRUVaLA. 

49 I.C. 963 =• 2 1 Bom. L.R 709. 

S. 15 — Enjoyment — Wisle land— 

^cqutstfton of right ever . 

The mere fact that the land is waste does not 
necessarily show that no right can be acquired 
over such 1 *nd. If that were so, the right of 
Q9er over almost every pathway in the molussil 
would bo lost, inasmuch as almost every 
pathway lies over wasto land. 18 C.W N. 736, 
Ref. Iq determining the questioo whether an 
U9er of way over waste land was as of right or 
not, the Court would have to consider the 
character of the land, the relation between the 
parties and the oiroumstaoce* under wbioh the 
user took pla^e. 9 C.W.N. 359, R - f. (Chaltirjee 
and Panton , JJ ) MAHOMED NURAL HaQ v. 
BAKSU MaNDAL. 65 I C. 509 

8. 15 — Enjoyment for 20 years 

peacefully and openly— Lim. Act , $. 26. 

If au casement ba° been enjoyed for the 
etatutory period peaceably and openly as of 
right without interruption the right becomes 
absolute under 8 26, Lira. Act. iMulhck 

and Walmslry, JJ 1 GIR1SH CHUNDER 
CHOWDHURY V . KUNJU BEHARI KOWAR 

26 1 0. 781. 

S. 15 — Enjoyment— Long user— Pie - 

sumption ol lawful origin. 

A long and uninterrupted u*er for a long 
series of years leads to the inferenoe that the 
user bad been as of right and that tb<* right had 
a lawful origin. (Wallis, C.J and Phillips , J ) 
6WAMISATHA MUDAL1 V VELU MUDALI 

20 M.L T. 044 = (1916 1 2 M.W.N. 192 = 
35 I C 749 = 4 L W. 128. 

S 19— Enjoyment— Two years next 

before suit— Prescriptive right — Creation. 

A prescriptive right cau be acquired only if 
the enjoyment of the easement ended *' before 
the beginning of the three years ntxt ” before 
the suit was instituted. Enjoyment for twenty 
years under the prior Lira. Aots before the 
Easements Aot of 1*92. came into force, will 
not bo enough, as it would not be enjoyment 
for two years oext before the suit w*9 ioatitu- 
ted within 8. 15. 29 M L J. 695. Foil. ( Qada - 
siua Aiyar and Moore , JJ ) RANGAPPA 
Naiker v. appala Raja. 33 1.0. 603. 

-8. 13 — Enjoyment — Peaceable — 

Statutory title how acquired. 

Per Sadasiva Iyer, J.— A dominant owner, 
who has neither been obliged to resort to phy- 


EA9EMENTS ACT (Y of 1882), 8. 15-Enjoy- 
ment. 

eical force to exercise his right of easement at 
aoy time nor has been prevented by use of 
force by 6ervient owner from ezercieing suoh 
right at any time within 20 years expiring 
within two years before suit is enjoying peace- 
ably notwithstanding oral disputes regarding 
it. Per Bik well, J. — Tbo adverb ‘peaceably’ 
indicates the manner in which dominant owner 
mu 8 t conduct himself in his uso of the servient 
tenement, i.e., tho person olaiming a right of 
easement must not have deprived the servient 
owner of that right by use of force or secretly. 

It is unnecessary to gc iuto the questions of lost 
grant, acquiescence and so on, on the servient 
owner's part wood the question of acquisition 
of statutory prescriptive right to easement under 
the Easements Aot is considered. A statutory 
prescriptive title to an easement is impossible 
to be acquired under 6. 15 unless and until the 
olaim thereto has been contested in a regular 
suit. 10 A. L J. 227 ; 6 C. 394 (P.C.). Foil. 
tSadaiiva Aiyar and Bakewell, JJ ) MUTHU 

Gourd an v anantha gousdan. 

29 M L.J. 683 = 18 M L T. 476 = 

2 L W. 1107=31 1 0. 828 = 
(1916i 1 kfl W.N . 113. 

S. 15 — Enjoyment — For less than pre- 
scriptive period — Interference— Injunction. 

Enjoyment for less than the prescriptive 
period entitles the persons enjoying, to an 
injunction against a trespasser. Plfio. had 
been taking water with tho permission of tho 
Govt, to a tank along a channel which mostly 
ran through Govt. Poromboke lands, but had 
for some years prior to suit not U3ed this 
channel. Oa a suit being brought for declara- 
tion of fcbeir right against the defts. trespassers, 
Htld. that the non-user by the plff. did not 
disentitle them to the relief as the deft had no 
right either by grant or by prescription The 
plfl. were entitled to a decree restraining the 
defts from interfering with the plfl*. in their 
enjoyment of the channel and of the water 
flowing in it. (Seshagin Iyer and Napier , JJ.) 
AN4NDA DESIKACHARIAR V. VISWaNATBA 
MUDALI. 30 I.C. 989=18 M.L.T. 618. 

S 18 — Enjoyment — ' as an easement. 9 

The words ‘as an easement* do not moan 
that the enjoyment should be in the a a 6trtion 
of claim ol an easement. Illus. (6) shows that 
the words were used in order to show that 
unity of title or possesion makes the possee9ion 
usoless to oroato a right of easement. Assertion 
of full ownership which however negatived by 
the evidence may suffice to establish an ease- 
ment provided that the u?er was for tho 
beoefioial enjoyment of another land. ( Suniara 
Iyer and Sadasiva Iyer , JJ.) KoNDA REDDI 
v . RAMA8WAMY RRDDI 38 Mad. 1 = 

17 I.C. 112 = 6 L.W. 664, 

S. 15— Enjoyment— Acquiescence — If 

scarce of easement . 

Mere acquiesoenoe does not create an ease- 
ment. Unless the acquiescence amounts to an 
implied oontract granting the easement any 
omission to object to the enjoyment, will not 
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BASEMENTS AOT (Y of 188?), S. 15-Eojoy- 
■lent. 

give tbe dominant owner any right except in 
case of enjoyment for over the presor'ptjve 
period. (Sunda^a Aiyar and Sadasiva Aivar. 
JJ.) BHAGAYATULA BOBRAMANYA 6ASTRI 
v. Bhagavatola Lakshminabasimbam 

# 16 I. C. 893 

S. 13 —Enjcymtnl—Two years before 

suit— Easement of nicessity. 

Wbto two houses originally owned by one 
and the same person have back yards opening 
into a lane which separates them, in the 
absence cf evidence as to when the gate* were 
opened the presumption is that they were 90 
opened before severance and that the enjoy- 
ment ot a right of way for over twenty years 
peaceably and as of right ending within two 
years before suit created a prescriptive right. 
(IFaiits and Munro, JJ.) Cbinnammal v. 
Devanasaumal. 9 M L.T. 274 = 

9 I.C. 764- (1911) 1 M.W N. 274. 


S. 16, Bxpl. (1)— Enjoyment— User of 

way. 

Where in the absence of a license or agree- 
ment tbe delta, were found to have been nsing 
a way over plfl *s land openly, peaceably aDd ae 
of right for over the statutory period, held, the 
defts. had acquired an easement in respect of 
that right. [Benson and Rnshnaswomi 
I%er t JJ.) RANGASWAMI PlLLAI v. KONDIA 
Pill A i. 9 l.C. 640-9 M.L T. 890. 


—•—8. IB— Enjoyment— Grant— Long user 

— Presumption. 

Continuous and peaoeable user of an ease- 
ment of light and air for more than twenty years 
may give rise to a presumption that it existed 
with the ooneent of the owner of the servient 
heritage. 6 C. 894, Referred to. < Ballifos , A.J. 
C.) BONBA v. DATTaTBAYA. 8 N.L J. 89 - 

1928 Mag. 162. 

8- IB — Enjoyment — Light and air— 
“As of nght n — Road or path— Open user— 
Presumption. 

As easement of light and air need not be 
proved to have been enjoyed as of right, but 
under B, 16 of the Aot, it is enough, if there is 
enjoyment without interruption for more than 
90 years. An open naer of a road or path, with- 
out interruption, f or a long time, not under 
permission or sufferance, ieprima facie evidenoe 
ol enjoyment as o( right. ( Macnair L J.O.) 
HABI v. Mahadeo. 01 I.C. 069. 


— — 8. 10 I Enjoyment. 

Under 8. 16 .6) plaintiff has to show a perio 
of 20 years continuing up to some point withi 
two years before tbe institution of the suit. Tb 
fifth paragraph of 8. 16 of tbe Basements A< 
Bsems to render it impossible to acquire stall 
wry preaoriplive title to an easement, unlee 
and until the olaim thereto has been conteste 

!. D A. J.O.) BA8DRO 8IRG1 

V B HAG WAT P BA BAD. 1Q9B Oudh » 

farnT. “i® l"* 8 **' repport *0 a wal 

“° m a neighbour's land, is acqnired only b 


EASEMENTS ACT |Y of 1862), 8. 15— Nature 
of Obstruction. 

prescription. [Ayling cind Coutd-Tr otter . JJ.) 
Into ATHI AIYAR. 68 I.C 83t=» 

14 L W. 728, 

Mode of Enjoyment. 

S. 13 — Alcde of Graut — 

Lost grant— Preemption— Right to fishery. 

No presumption ot a lost grant can be made 
in *.be esse of tbe right of fishery where the 
use ol the fishery was in burmooy with the 
right of the public to fish by flakes which is 
acknowledged method of public fishiog on the 
Weft Coast ol India. Possession of tbe dor 
(space between two fishing sukes) for over 
6 !Tt 7 years does not perfect into an easement 
by way of prescriptive right since under the 
Easements Act claim to tbe goi I under the 
fisbory baa to be maoe for a prescriptive right. 
[Marten, J.) LAKSHMAN v. Ramji. 

28 Bom. LtR. 939. 

— 9. 18 — Mode of enjoyment— Easement 

right of way — Proof. 

A plfl, is entitled to have his right of way 
declared if he establishes tbe ternnniz to and 
from which the way runs. And the right would 
be enjoyed in tbe way the eervient owners 
point out aa tbe tract. If do tract is pointed 
out the plfl. can enjoy tbe nearest route. 
iFleleher and 8hamsul Buda , JJ.) Lakbi 
Kanta v. Raj Chandra. 46 I.C 374= 

22 C.W N. 922. 

8. 18— Mode of enjoyment — User — 

Legality. 

No use of property which would be legal if 
due to a proper motive, would become illegal, 
if prompted by an improper or even a malicious 
motive. The extent of a right acquired by 
prescription is measured by the exteot of tbo 
use and enjoyment thereof during tbe prescrip- 
tive period. ( Mocker jee and Beachcroft , JJ.) 
JlBANANDA CRAKRABATI V. KALIDA8 MAL* 
LIK. 42 Cal. 164-20 O L J 97 = 

26 I.C. 213=18 O.W.N. 1296. 

8. 18— Mode of enjoyment— Right to 

use of water— Nature of user. 

It is not necessary to prove annual or conti- 
nuous user, but only substantial enjoyment 
whenever tbo occasion required. The mere 
faot that the openings made were different in 
different years does net make tbe user indefi- 
nite when the ohanuel9 through which the 
wafer was taken were the same. The faot that 
tbe owner oj tbe subjeot tenement paid a oet- 
tain sum for the repair of tbe embankment for 
bia own benefit does not make the naer pjrmis- 
etve. (Casperse and Chatter jte. JJ.) GHA8I Ram 
v. ASIBBaD. 10 O.W.N. 269-9 I 0.89- 

18 G.L J. 010. 

Nature of Obatruotlon. 

— “8. 18, Ezpln, 3— Mature of ofcitructfon 
— .Commonf tenement destroyed by fi>« during 

**• ptri „° f ac 2“»«<«'°n-.Re construction ot the 
nouse— Effect of . 

The plaintiff built his boose in 1897, in one 
of the walls of whloh he opened several windows 
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EASEMENTS ACT <Y of 1882), S. 13— Nature 
of Obstruction. 

while he was enjoying light and air through 
those windows the house wa= burnt down by 
fire in May 1905; but it was re constructed 
immediately afterwards. In 1918 the defend- 
ants commenced to build, on their own land so 
as to block up the windows in the plaintiff's 
house. The plaintiff naving sued to restrain 
defendants from obstructing the light aud air 
through bis windows, the defendants contended 
that the plaintiff had oot acquired the easement 
for the prescriptive period, as there was an 
interruption in his eoj jyment during the time 
the bou-e waB destroyed by fire. Held , over- 
ruling the contention, that the plaintiff had 
acquired the right of easement lor his windows 
by prescription. Where the owner of a build- 
ing, who is in the course of acquiring a right of 
easement by prescr:ptioo, has big house burnt 
down, but begins immediately to re-build his 
bouse $nd places the windows exactly in the 
same position as the old ones, he can be regard- 
ed as enjoying the access and use of light and 
air continuously, and he will be entitled to pro- 
tection after twenty years from the first 
building. If, however, there i9 any delay in 
re-building, then that might be evidenoe of an 
intention not to resume the user. \ Macleod 
G.J. ani 8hih, J.) RATANLAL Bholaram v. 
GULAMHUSBN ABDUL ALI. 46 Bora. 448 = 
21 Bora. L R. 83 = 1922 Bora. 3. 

— 8. 19— Nature of obstruction— Right 
to light and air — Right of action. 

To constitute an aotiooable obstruotion there 
must be substantial privation of light enough 
to render the occupation uncomfortable accord- 
ing to the ordinary notions of mankind. 
(Whitt, C. J. and Sanksran Nair. J.) 
Ramanjulu Naidu V. APPARAJI AMMAL. 

(1911) 1 M.W N 291-9 HLT 383 = 
9 1.0. 417 = 21 M L J. 313. 

■—8. 15— Nature of obstruction— Right of 
way — Uninterrupted enjoyment— Onus. 

Knowledge of the faot of enjoyment on the 
part of servient owner is essential to the acqui- 
sition of an easement where the Court is asked 
to pre3ume a grant. Active ob9truotion on the 
part of such owner would negative any 6uch 
presumption. To negative submission to an 
interruption the party interrupted need not 
have brought a suit. The question whether 
there has been submission to, or acquiescence, 
in an obstruotion, is a question of fact the 
burden of negativing submission being on the 
party alleging that he did not submit. (Drake 
Brockman , J.C.) RAMA CHANDRA Rao v. 
VENKAT RAO. 54 I 0. 933 = 16 N.L R. 76. 

■8. 13— Nature of obstruction— Action- 
able obstruction of ligh's— Nature of. 

It is not enough, for supporting an action for 
obstruction of light that there has been a 
dimunution of light from what it wa9 before. 
The doorcase in light should constitute a 
nuisance and make the house uncomfortable 
according to the ordinary standards of human- 
ity; and in the case of business premises, the 


E ASEtf ENT8 ACT (Y of 1832), 8. 13— Nature 
of Right. 

plff. should bo materially hindered from 
carrying on bis bu a iness as hef^re. (Afaung 
Kin. J.) Balthazar & so^s v . M. A. 
Patail 49 1.0. 458 = 11 Bar. L.T. 109. 

Nature of Right. 

• 

S 13— Nature of right— Acquisition 

of easement— Projecting eaves— Extent of the 
burden 

All that a deft, whose eaves project over 
plfl’s land can acquire after 20 year3 is an ease- 
ment imposing the burden on the servient tene- 
ment of having that projeotion over it Even if 
he acquired the right to projeot hie roof over 
the plfl.'s land and to discharge rain-water over 
the plff. *8 land, he could not acquire a title to 
the plaintiff's land. Hia rights would be in the 
nature of an easement, which be could only 
acquire either by grant or by prescription. 
( Afacltod, C.J and Coiajee, J.» KASHIBHAI 
KALIDAS v. VALLABHAI. 48 Bora 827 = 
24 Bora. L.R. 303=1922 Bom. 83. 

9s. 13 and 16— Nature of right— 

Easement— Limited prescription . 

A prescriptive right to light and air oannot 
be acquired as an easement for limited period, 
e g , when the servant heritage is in the ooou- 
paocy of a tenant. (Per Phillips, J.) To impose 
an easement is to create an easement by volun- 
tary act of the owner of a lease or any other 
person authorised to transfer an interest in the 
6ervient heritage. The word doe3 not neces- 
sarily mean imposition by some aot suoh as 
grant, but inoludes imposition by omission to 
prevent acquisition bv prescription. tAbdur 
Rahim and Phillips . JJ.) VANIYANKANDI v . 
THAYITHOTTATHIL, 42 Mad. 667 = 

37 M.L.J. 28 = (1919' II W.N. 808 = 
26 M L T. 48 = 30 1.0. 291 = 10 L.W. 87. 

-8. 13 —Nature of right— English 

Prescription Act— Distinction. 

Per Phillips, 2.— The law relating to the 
acquisition of rights of casements under the 
Easements Aot appears to be the same as under 
the Eoglish Prescription Aot. ( Wallis , O.J. 
and Phillips. J.) 8WAMINATHA MUDALI v. 
VELU MUDALI. 20 M L T. 344 = 

(1916) 2 M.W N. 192 = 33 I C 749 = 

4 L.W. 128. 

-S. 16 — Nature of right— Possessory 

right — Easement. 

Easements are not capable in an exaot sense 
of being possessed. The enjoyment whiob may 
in time ripen into an easement is not posses- 
sion and gives no possessory right beforo the 
expiry of twenty year*. (Miller and Sadasiva 
Aivar , JJ.) NARASAPPAYYA V GANAPATRY 
ROW. 29 I.C. 295 = 58 Mad. 280. 

Si. 13 and 18— Nature of right — 

Cus'omarp land — Prcs:riplive rights , difference 
between. 

A customary right differs from a prescriptive 
right in the sense that no fixed period (or its 



CIVIL DIGEST, 1911— 1923. 


30 


29 

<B1SEMBNTS ACT (Y of 1882). S. 19 -Part 
Acquisition. 

enjoyment is neoeasary. VO M. 389 and 9 B, 
'L.R 464 and 459, Bel. * prescriptive right or 
easement is a right exiting in a particular 
individual while a customary right belooga to 
no particular individual but attaches to a local- 
ity and is oapable of being enjoyed by all, 
who. for the time being, own land in the 
looality. 18M. 320, Ral. IKanhaiyalal, A J.C.) 
J Al JAI RAM V. fiANWAL 8INGH. 

20 1 G, 467. 


Part Acquisition. 

8, 15— Part acquisition— Right of 

way— Acquisition in part by grant and in 
,part by prescription. 

A right of way over one part may be acquir- 
ed by grant and over another, by prescription. 
(Teunmand Huda J J.) KalaCHAND Muka- 
‘PADHYA V. JOBINDBA NATH CflAKBABATHY. 

07 1.0. 802. 


Right of Way. 

S, 18 — Right of way — Right of 

passage lor sweeper— Acquisition of. 

Where a sweeper uses the lane on the land of 
another openly and as of right for 20 years, the 
right of p%89age has been acquired as an ease- 
:xnent. iMaclrod, O.J. and Shah. J.) Yosef 
David Vabulbkab v . Moses Solomon 
TalkaB. 24 Bom. L.R. 288-1923 Bom. 79. 

*8. 18 — Right of way — Prescription — 

.Proof of claim . 

It is not the law that beoause there is no 
regular or defined pathway over the waste land 
of the defendants whioh is said to be the 
servient tenement, no right of easement oan be 
acquired by the dominant owners. If tho plain- 
tills claiming the right of way by prescription 
atop the two termini of the pathway their suit 
ought to fail on the ground that the pathway 
passed over a pieoe of waste land in different 
tracks. 22 C. W. N. 1922, referred to. 
(Chose, J.) Habidas Ghose Mbidha v. 

• Goubi Chaban Ghose. 1924 a&l. 859. 


—8, 18^— Right of way— User as of right . 

In deciding whether the user of a right of 
way is as of right or not, the Oonrt should 
consider the oharaoter of the ground, the spaoe 
for whioh the right is olaimed, the relations 
between the parties and the oirouiastanoes 
Attending the user. (PiggoKflnd flawpint, JJ.) 
MBBER MUEjLICK o. HaJIZODDI UUCiLIOK. 

8 1 0 989-19 O.L.J 316. 


*nd 26— flight of way for 
toavmgtra through dwelling house — Mode oi 
aeguinfion. ' 


8. IS ol the Eesemoale Aoi does cot exol 
or interfere with ether titles end mode 
aoquiring eawsmems. In the oase of 1 
enjoyment of a right olaimed, a legal ori 
■bould be presumed when there haa beon a 1 
• oont nqed assertion of snob a right if sue 
‘legal 1 origin were possible. Where user is pro 


EASEMENTS A0T (Y of 1892). 8. l6-Wbat 
rights can be acquired. 

the presumption is that it ie of right till the 
contrary is proved. There is no presumption ol a 
licence. Where lor a pecicd ol over 80 years the 
plaintiff's privy had been cleaned by scavengers 
passing ihrougn the defendant’s bouse. Htld % 
the user must be presumed to have been as ol 
right and that the plfl. had acquired a right of 
way through the deli’s bouse lor the scavengers 
to pass into the plaintiff's privy. 6 C. 394 ; 
4 L.W. 126, foil.; 8 C.W.N. 359, diet. ; (1891) 
A.C. 228 ; 7 A O. 633, Ref, ■ Kumaranoami 
Sastri and Devadoss, JJ.) KUNJ *MMAL i>. 
Rathnam F'illai. 45 Mad. 633 = 

42 M L J. 417 = 11922) 11 W.N. 143 = 
81 M L T- ISO iB.C.) = 15 L.W. 206 = 

1922 Mad. 5. 

8. 18 —Right of way— Interruption to 

right of way— Limitation. 

A suit to establish a eight of way must be 
brought within two years of the interruption, 
otherwise bis enjoyment lor 20 years will be of 
do avail. iAtdu Rahim and Olofield , JJ.) 
Nachipabayan V . Narayana Goondan, 
89 M.L.J. 874 = 60 l.C. 171 = 12 L.W. 718. 

What rights can be acquired. 

— S. 15 — What rights can be acquired — 

Orating right through the jungle of another 
village . 

The right to drive oattle to the grazing 
ground through the jungle of another village 
is not a right whioh oan be acquired as an 
easement though enjoyed for any amount of 
time. ( Rafique ana Ptggotl, JJ.) Lal 
Bahadur 0. Rambshvar Dayai*. 

43 All. 345 = 60 1 0. 990 = 19 A.L.J, 126. 

- — 8s. 15 and 17 (c ) — What right can be 

acquired— Agricultural lands— Right to receive 
ram loafer through higher lands . 

Considering the position of the lands 
and the conditions of agriculture in that 
part of the country it must be held that 
where the plaintiff bad been enjoying 
the water by means of channels through 
whioh water passed to a tank, for a oertain 
number of years no prescriptive right wa6 
acqoired to receive the water through the 
ohannels unobstructed 60 as to entitle the 
plaintiff to seok the removal of these obstruc- 
tions caused by the defendants. Per Afaclrod, 
C.J* — Although it is quite possible that the 
owner of one piece ol land might aoquire the 
right to drain his water on to tho land of 
another, it would be more natural in hilly 
distiiota, suoh as the one in whioh the suit 
lands are situate, for the owner of the lower 
laud to acquire a right to receive water whioh 
either falla on or flows into the higher land. 
It is only in suoh a way that cultivation in 
suoh diatrioiB oan prooead and the owner of the 
land in the lower level oan aoquire suoh a right 
against the owner ol the land on higher level, 
l Maoteod, O.J. and SJtaJt, J.) Baswantappa 
v. BHIMAPPA, 23 Bom. L.R. 1004 = 

IS Bom. 115 = 1922 Bom. 878. 
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EASEMENTS ACT (Y of 1882), S. 15-What 
rights can be acquired. 

S ib— What rights can be acquired 

—Laltints — Scavenging— Right to accc ss. 

A prebcriptive right i? acquired, if plff.’s 
privies are cleaned by mehtars passing over 
the land of the aefr. for twenty year6 and to the 
knowledge of and without obstruction by deft 
[Chattcjee. J) DaKSHINA RANJAN DUTT 
u. Fakir Chandra sen. 90 I.C. 34. 

0 

8. 19 — What right can be acquire l — 

Right to di charoe water on land of defendant 
through channel across public roaa — Prescrip 
twe easement . 

A prescriptive right of easement to discharge 
surplus water on the deft ’s land through a 
channel across tbo public road cannot no 
acquired. ( Mookerjee and Bcachcrc/t , JJ.) 
Khuldi Ram Nandi ». 6urendra Nath 
SaMaNTa. 19 C L.J. 42 = 21 I 0. 897 = 

18 C W N. 378. 

S 19— What rights can be acquired— 

Fishery — Priva e rights — How acquired— 
Prescription. 

Private rights of fishing in publ*o waters may 
be acquire! either by a grant from the crown 
or by the prescription from whioh a grant may 
be presumed. Quare —Whether exclusive 
rights can be acquired in a tidal or navigable 
river oy proof of mere enjoyment in the 
mauner provided by 8. 2 of the Lim. Aot. A 
person to acquire the right of fishery, by 
prescription must shew that ho had an uninter- 
rupted enjoyment of it openly, publicly and 
peacefully lor over the statutory period ; 
but where such an enjoyment was in exercise 
of a oonrnou rirht which be shared with others, 
he should show that his user was in assertion 
of a higher right than the general right, in 
him=elf and lor bis exclusive beuefit. (Coze 
and Teunon, JJ.) ABHOY CHABAN v . 
DVTaRHA NaTH MaLO. 89 Cal 33- 

1! I.C. 180 = 15 O.W.N. 972. 

8. 19— What rights can be acquired— 

Right to terry . 

Right to ferry though not an easement is in 
the Dature of au easement aDd may be acquired 
by user. 16 C. 609, Full. (Coze. J.) ABDUL 
Koyrat v . Hem Chandra Roy. 9 I.C. 846. 


Si 19 and 12 — What rights can be 

acquired - Water of GjvI. channel — Ryolwari 
proprietor — Possessory right — Incorporeal 
rights . 

No easement or presumptive right can be 
acquired by a ryotwari landholder iu water iu 
a Govt, channel irrigating the lands. No person 
can claim possessory rights in a channel and 
ask lor injunction against a threatened inter- 
ference with euoh rights. There can to no 
possessory rights in connection with incor- 
poreal rights. In a suit for declaration of the 
plfl's. rights to irrigate hi9 lands with the 
water of a Govt, channel as against a rival 


EA8EMENTS ACT (Y of 1882), 8. lfl-Who 
can acquire 

proprietor, the Govt, is a necessary party. 

( Ab-ur Rahim and Napier, JJ.) MAHAN-KALI 
LAKSHMAN V . KaRNaM NaRaYANAPPA. 

(1918/ M.W N 276 = 23 M LT 337 = 
45 I.C. 80 = 34 M.L.J. 429, 

S, 19 — What rights can be acquired — 

Right to dam up a stream — Acquisition of . 

A prescriptive right to cam up a stream is 
acquired by the continued exercise of the right 
for twent\-6ve or tbirtv years. (Sankaran 
Nair and Sadastva Attar, JJ.) MUKKASa 
NA1U VEETIL V. SECY. OF STATE 

15 M L.T. 247 = 1 L.W. 307 = 
26 HLJ. 389 = 24 1 C. 547 = 
(1914) M.W.N. 521. 

S. 15— What rights can be acquired 

— Minerals — Grant — Right to minerals. 

Per Spencer. J — Iu the case of shrolriem 
grant the right of Gjvt. over the minerals is 
not lost by limitation. (Saiiasivi Aiyar and 
Spencer, JJ.) 8ECY. OF STATE FOR INDIA V. 
SR1NIVAS CHABIAR. 23 I C. 144 = 

19 M L.T. 277. 

3. 13 — What rights can be acquired 

—Fishing— Prescription— Implitd grant . 

Under 8. 15 of the Easements Aot. a right 
of fishing cannot be acquired by prescription 
but from uninterrupted user suob a grant may 
be presumed. Tbe Easements Aot does not 
exclude or interfere with tbo other titles or 
modes of acquiring easements. 1 3(4*14 a A.J. 
C.) 8ITARAM v. PETIA. 43 1.0. 962 = 

14 N.L.R, 35. 

8. 15 — What rights can be acquired — 

Easement — Right to a lerry. 

The right to establish and maintain a ferry 
ever tbo property of another is a right of ease- 
ment for which twenty years’ use is necessary 
under 8 28 of the Lim. Aot. ( Das and Adami , 
JJ.) Pardip Singh v. 8ecy. of state. 

6 P.L J. 900 = 1 P L T. 395 = 
1920 Pat. 297 = 37 I.C. 516 = 
2 U.P.L.R, IP.) 181. 

Who can acquire. 

. 8. 15 — TV7io can acquire— Right how 

extinguished . 

A claim of higher right of ownership does 
not prevent another person from acquiring a 
right of easemont, if bo oan show that be 
converts oertam rights of enjoyment over the 
land in question for the benefit of another 
land of bis own. A right once established by 
immemorial user, is not extinguished by oou- 
user or interruption for more than two years. 
(Mookerjee, A.O J. and Fletcher, J.) SUREN- 
dra Nath v. Gibdhabi Singh. 

62 I.C. 638. 

S. ib—Who can acquire — Landlord 

and tenant . 

A right of way cannot be acquiredl by * 
tenant over the lands of the landlord within 
his tenanoy exospt by grant under Q. 26 of the 
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EASEMENTS AOT (V of 1082), 8. i5-Wbo 
can acqalre. 

EftBements Aot. 91 I.C. 649, Ref. to. The 
mere grant of leave and license of a right of 
way by the landlord to his tenant, will not 
invest the latter with a right of way enforce- 
able in sait. [Chatter jee and Richardson , JJ.) 
SiTAi# Chandra Chaudbury v. allen, J. 
DEDANNEY. 3* 1.0. 450 = 20 C.W.N. 1158. 

8. 15 — Who can acquire — Whether 

joint tenants can acquire easement j by pre- 
scription against each other . 

A prescriptive right oaonot be acquired by 
one tenant against another tenant of the same 
landlord. Queers : — Whether ooe permanent 
tenure bolder can acquire an easement against 
another permanent tenare holder under the 
same landlord.? (Chatterjie, J.l MaDAN 
Mohan v. Bashi Bhusban. 31 1.0. 549 = 

19 0. W.N. 1911. 

8, 15— Who can acquire— Landlord 

and tenant— Easement by prescription . 

A tenant id a i-tmindari oannot acquire the 
right to irrigate hie land held by him as a ten- 
ant, with water from the tank belonging to the 
£amindar. (Sadruiva Iyer and Speneer , JJ.) 
Bayya sahu v. Krishna Chandra Gaja- 
PATHl. 66 I.C 598 = 11 L.W. 500. 

S. 13— Who can acquire— Joint user . 

The joint neer of the water from a tank for 
the joint cultivation of a plot does not afloat the 
nature of the right of easement which is a right 
over the servient heritage acquired by virtue of 
the joint ownership of the plot. The right pre- 
scribed for, ia not a right to irrigate jointly but 
a right as pan owners of a dominant heritage. 

8 O.W N. 969, Diet. ( Wallis, C. J. and Phillips , 
J.) Swaminatha Modali v. Velu Mudali. 

20 M.L T. 544~(1916) 2 M.W N 192 = 
85 1.0. 749-4 L.W. 128. 

-8. 15— Who can acquire — Successive 

holders— Prescription— Acquisition on right . 

The essential requisite of prescription is that 
it should be aoquired against speoifio indivi- 
duals : prescription against one person oannot 
be taoked to tbai acquired against others, 24 M. 
219, Diet. 10 I.C. llO ; 14 A. 166 ; 28 A. 448, 
Foil. Where there are snooetsive sianom holders, 
eaoh is independent of the other and they do not 
claim through eaoh other and a suit by a parti- 
al** olaimant for possession of the stanom is 
not barred by limitation if brought within the 
limitation period the period being reokoned 
from the date dn whioh bis rights arose. 
[Ayling and 8eehmgiri Aiyar , JJ.) PATINKAB 
KUKU V. RAHAN VABMA. 24 1 0. 519- 

28 ML J. 689. 

i?~Who can acquire — Caste — It 
can acquire right of way* 

A oaate is a corporation with oivil rights and 
can aoqalwby user, title to a right of way, even 

0ulj of a <ew members of the oaate 
provided it is exercised on behalf of and for the 
• £f?2?L. {Sanfcir<m Hair and Ayling, JJ.) 
&TJ PPEN AO BABY p, VaNNIA KONAB. 

w ' MLJ.ito. 

Vol. Ill — 8 


EASEMENTS AOT (V of 1882), 8. 17. 

S. 10— Acquisition of easement -Proof , 

The mere finding that a parnala is old is not 
sufficient to prove that an easement has been 
established with reepeot thereto, i Wilberforce % 
J.) AHMED BAKSB V. MUSS^MMAT PADI. 

66 I.G. 922 = 8 Lab. L.J. 58. 

-S, 17— Surplus water— Defined chan- 
nel — ^cquiiifion — Grant — Presumption — 
.English and Indian Law . 

A person acquires a right of easement of 
water of artificial ohannels or derived front 
artificial tank or pools. 7 M. 530, Foil. The 
water of a tank fed by rain water as well as 
surface water from neighbouring lands flowed 
in a d'fioed obannel from the deft. ’a land 
through the land of the plfl. who was not the 
owner ol the tank. The deft, had been u^ing 
and eDjoying the said water for a sufficient 
length of time and as a matter of right. Held, 
that he must be deemed to have acquired a 
right of easement with reapeot to the same, 
notwithstanding the faot that the water was 
what might be called surplus water. In the 
oiroumsiaoca of the case, a grant of the said 
right might be presumed. \Abdur Rahim and 
Bakewell, JJ.) BODDULDRU Nagayya v. 
Bachu lhbnohu Ramayya. 

S3 M L.J. 674-44. I.C. 625 = 
(1917) M.W.N. 868. 

■8s 17 (c> and 15— Right to receive 
rain water through higher lands . 

Considering the position of the lands 
and the conditions ol agriculture in that 
putt . of the oountry it must be held 
that Where the plaintiff bad been enjoying 
the water by means of obannels through 
whioh water passed to a tank, for a certain 
number of years no presoriptive right was 
acquired to receive the water through the chan- 
nels unobstructed so as to entitle the plaintiff 
to seek the removal oi these obstructions oaused 
by the defendants. Per Macleod, C. J.— 
Although it is quite possible that the owner 
of one pieoe of land might acquire the right to 
drain hia water on to the land of another, it 
would be more natural in hilly districts, suoh 
as the one in whioh the suit lands are situate, 
for the owner of the lower laml to acquire a 
right to reoeive water whioh either falls on or 
flows into the higher land, it is only in suoh a 
way that cultivation in suoh districts oao pro- 
ceed and the owner of the land in the lower 
level oan acquire suoh a right against the owner 
of the land on a higher level. (Jtfaefcod, 0. J. 
and Shah , J.) Baswantappa v Bbimappa, 
28 Bom L R. 1004-46 Bom US- 

1922 Bom* 878. 


17 (c)— RipAf to take water 
through another's land. 

The right to take water from a river running 
through an undefined ohannel over the neigh- 
bouring Unde is not one ooming under 8. 17 (c) 
of the Aot, but is a right whioh though perhapo 
eonld not be acquired by prescription as an 
easement, ooold be inferred from long user. A 
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EA8BMENTS ACT (V of 1882), S. 17. 

presumption of lost grant oan be made if the 
usage h long and uninterrupted if it could form 
the subjeot of grant. (Beaman and Mirten, 
JJ.) JaNARDAN Gankesh Khadilkar V. 
RaVJI BHlKAJf KONDKAR. 42 Bora 283 = 
43 I.C. 448 = 20 Bora. L.R. 398. 

S. 17 'c )~ Right to water /lowing in 

undefin d channels— Prescription. 

A right to the use of water flowing in undefi- 
ned channels cannot be acquired by prescrip- 
tion. (Marlineau. J.) Nagina Singh v . 
MaLHI. 64 1.0. 183 = 3 Lah. L J. 333. 


EASEMENTS ACT <Y of 1882), 8. 18. 

privacy is invaded aod there is invasion of the 
right of privacy if a person construota a room 
in the upper storey of hi« bouse overlooking 
another person’s hou«e. (Knox, J.) ENAYAT 
Hussain v. Bilkis Patma. 24 I C. 683. 

S. 18 — Right to prayers — Mahome- 

dan Law. 

By eastern, a Mahcmedan cannot acquire 
any right to say prayers on the land of another, 
except with the other’s permission, express or 
implied. ( Karamat Hussain , J.) NlADAR v. 
TlKA. 9 10. 43. 


8. 18 —Customary easement— Right of 

way — Zemindars have no right to close. 

A customary easement is not limited to ease- 
ments of a kind which oould not be recognised 
at all apart from official customs. Any kind of 
easement reooginsed byjtbe oustom of a provmoe 
will fall within the term. Thus the Zemindars 
in U. P. oaonot arbitrarily close a right of way 
used by ocoupanoy tenants for more than 30 
years. ( Daniels , J.) KARAN 8INGH v. Dal 
CHAND. 1924 All. 139. 

— 8. 18 — Right of burial — Customary 

right— In the nature of an easement. 

A customary right of burial can exist, apart 
from provisions of Indian Easements Act ; 
henoe where it is found that a certain family 
used a grave as a burial ground customarily it 
was held not an easement but a oustomary 
tight in the nature of ao easement. 23 B. 666 ; 
17 A. 87, Foil. (Pigooll. J.) MATHURA PRA- 
SAD V. KARIM BAKSH. 31 I 0. 803- 

13 A.L J. 1094. 


3. 18— Privacy— Custom in Gujarat, 

invasion o/. 

In the province of Gujarat there is a custom- 
ary usage wbioh makes an invasion of the 
privaoy an actionable wrong, and a man may 
not open now doors or wiodows in his house 
or make any new apertures or enlarge old ones 
in a way whioh will enable him to overlook 
those portions of his neighbour’s premises 
which are ordinarily seoluded from observa- 
tion. ( bla leod , C. J. and heiton. J.) 
M*neklal Motilalp. Moganl^l Naro- 
TAMDAS. 35 I 0. 949 = 22 Bora. L. R. 226. 

8, 18 —Customary easement — Over- 
hanging trees . 

A oustom to allow the neighbour's trees to 
overhang one’s house and premises, ii neither 
definite nor reasonable. Whether the right to 
retain trees overhanging another's land is 
oustomary easemeDt. (Shaw and Kemp. JJ.) 
JOSHlo. OKA. 43 Bom. 104 = 47 I 0 629 = 

20 Bom. L.R. 826. 


—8. 18— Privacy— Intervention of a 

space— Purdah. 

If a right of privaoy is established, the inter- 
vention of a spaoe between two bouses oaonot 
affeot the right of privaoy. If in faot that right 
has been invaded by the new oonstruotioos oom- 
plained, the injured party has a good oause of 
aotion to maintain the suit. 6 Bom. H.O R. 
143, Appr. The Purdah system is generally 
observed by both Hindus and Mahomedans in 
the United Provinoes except by the lowest 
classes. (Rafique , J ) Jamil ud DIN v. ABDUL 
MAJBED. 28 1.0. 674 = 13 A L.J. 361. 


. 8. 18— Right to cut sugar cane and 

boil justice. 

The right to out sugaroane, to extract, boil 
and oonoentrate the juioe on a piece of land in 
the abadi is in the nature of a oustomary ease- 
ment referred to in 6. 18 aod can be acquired 
bv ft tenant against the landlord. (Sunder Lai 
j I RAJAB ALI t>. RA.IJOO KHAN. 

J J 26 1.0. 122 = 12 A. L.J. 983. 


8 18— Right of privacy— Houses stand- 

ing on opposite sides of lane. 

Whether the houses in question are on the 
eamo side of a street or on the opposite side, a 
eight of privaoy exists and this right needs 
more protection when the person who invades 
it is opposite to the person whose right of 


— 8. 18 —Customary right — Right of 

way— Local custom— Prescription— Lost grant. 

A customary right is not an easement in the 
legal sense of that term. Customary rights 
have their origin in grant or prescription, but 
it is not necessary that in every case there 
should be evidenoe from whioh a lost grant 
may be presumed. Nor is it necessary that the 
oustom should be traced baok for the whole 
time necessary to make it immemorial. 
( Richardson and Quhrawardv . JJ.I ALI 
MAHOMED v . 8HBIKH KATU. 36 0 L J. 280 = 

1923 Gal. 200. 

-8a. 18, IB — Right bp custom— Right by 

prescription — Distinction between. 

What may suffioe to establish a oustomary 
easement may be wholly insufficient to establish 
an easement by prescription aod vice versa. 
The two rights are different although the result 
may be the samo. Consequently where a claim 
of easement is based on a presoriptivo title it 
is not open to the appellate Court to treat the 
ca<*o as one based on oustom. » Broadway and 
Abdul Qadir, JJ.) SiTARAM v GRANNO. 

1924 Lah. 275. 

S. 18— Privacy — Custom— Injunction. 

A plff. is entitled to an iojuootiou restrain- 
ing the deft, his neighbour from opening eaoh 
windows and ventilators as would infringe the 
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BASEMENTS ACT <Y of 1882), S. 18. 

pjff.'d right of privacy wbioh be is entitled to 
by custom (Sooff-Smifb, J.) LAJJA RAM o. 
FAQIBA. 7* P.L.R. 1916-29 1.0 184- 

291 P. W.R- 1915. 

3. t&— Customary right and easement 

—Distinction between . 

Per Odgtrs , J.— The distinction between a 
oU9tom*ry right and oustomary easement is 
•seen in 30 Mad. 389. No fired period is laid 
down by law as necessary to establish tbe 
former. (Ayling and Odgers, JJ.) TALUK 
Boabd, Dindigul V. Venkatbama aiyar. 

46 Mad. 866 - 46 M.L.J. 333- 
18 L.W. 368 = 33 M L T «H 0 ) 40 = 

1924 Mad. 197. 

S. 18— Water— Right to — Obstruct 

and direct channel— Extent of. 

A person who is entitled to put up a dam of 
turf and loose atones, is not necessarily entitled 
to substitute a tighter and stronger dam. The 
question in each oase is the ezaot nature of the 
right which is shown by the evidence to have 
been acquired. ( Benson and Bundara Aiyar . 
JJ.) BHAKTAYAT8ALA AMMAL V. SECRE- 
TARY OP STATE FOB INDIA. 9 I.O- 686- 

9 M L.T. 378. 


— — — S. 18 — Q rating right • 

A right to grata cattle in a jangle area of the 
village can be tbe sabjeot of a customary right. 
31 0. 603 (P.O.). Bel. (Kanhaiya Lal t A.J.O.) 
-Jai Jai Ram v . Sanwal Singh. 

20 I.O. 487. 


B. 18— Privacy— Extent of the right . 

A plfl. cannot ask the deft, to close his win- 
dows on the ground of the invasion of bis right 
of privaoy when it is proved that the said win- 
dows do not look out upon the plfl.’a house but 
upon certain plots of land acquired by hfm less 
than twenty years. ( PiQQOtt , J.O.) MUHAM- 
MAD Shabbib v. Muhammad Jawad. 

16 1.0. 270. 

S. 1^— Customary easement— Power 

io take earth for repairs of house . 

A oustom by which earth is taken from a 
pieoe of waste land to repair houses io a village 
4(ter inundations is not unreasonable. On 
the contrary, it seems to be an eminently 
reasonable ouatom that tbe people of the village 
should take earth from a ditch wbioh serves no 
oiher purpose, in order to repair their houses. 
It was not shown that it was dostruotive of the 
subject-matter. (Rosa, J,) Babu BiKOO 
MAHTON 0. NABAYAN BAHU. 1924 P. 80S. 


.. ~ 18 -Custom of privacy— Larkhana- 
cuy—aina. 

Htld oa tbe evideaoe that there was a oaatojE 
of privaoy with refpaot to tbe roof? of houaea io 
the ouj of Larkhapa in Sindh. [Fawcett. 3.0. 
■«**■!>. SHAH MAHOMED v 

SAJgJAN. 68 1 0.888, 


EASEMENTS ACT (V of 1882), S, 23- 

S. 19— Garden — Right of management 

and owntrship reserved — Succession — Bow 
regulated. 

A garden, over which an casement to enjoy 
it as a park, is oreated in favour of a commu- 
nity but the ownership and management of 
whioh is reserved to the owner descends in 
succession in the ordinary way, sabject to the 
charge upon it. iRsncaid and Raymond* 
A.J.Cv.) LAKHaMBAI 0. DBVJBAI. 

99 I 0. 673=14 S.L.R. 182. 


Ss. 22 and 23— Easement for a parti- 
cular purpose— Conversion* 

Easement oonfined to a particular purpose 
ought not to be extended to any other. A 
baokdoor of a house which was cocasionally 
used by the sweepers or the ladies of the house 
cannot be converted into a main entrance to be 
need by males. ( Rafique , J.) JAMNA PEBSHAD 
V . GOPINATH. 19 l.C. 984. 


■■ 8. 22— Right of way — Deviation from , 

nof permissible except with consent of dominant 
owner . 

The general rule is that a right of way once 
defiaed cannot be altered and the dominant 
owner ia entitled to exert his strict rights unless 
he can be induced to consent to a deviation. 
B. 22 of the Easements Aot does not deal with 
the question whether the servient owner, whom 
once the right of way has been defined, oan 
substitute a new way and reooucse must there- 
fore be had to the oommon law. ( Macltod , O.J. 
and Coyajee, J.) DHONDUUJ Balakbishna 
Phalnikab V . Ramchandab Gangadhar 
Kale. 24 Bom. L R. 437-1922 Bom. 407. 

8. 22 — Right of way S zeroise of 

right . 

The owner of a private right of way is 
entitled to enter the way at one and the same 
place only, and not at any other. ( Mookerjee 
and Beachcroft , JJ.) JlBANANDA OHAKBA- 
BARTE V. KALIDA8 MULLIK. 42 Gal 164 = 

20 O.L.J. 97 = 26 I.O 213-18 O W N, 1298. 


8. 22 — Extension ol easement right— If 

allowed. 


Under 8. 22 of tbe Easements Aot the domi- 
nant ownor muet exercise his right in the mode 
wbioh is least onerous to the servient tenement 
and oannot impose any additional burden on it. 
Where the easement right is only to use a roof 
as an open epaoe, the holder oannot build over 
that portion. (Abdul Qadir , J.) HANS Raj v 
Malawa Mal. 1924 Lah. 887’ 


8. 81- -Tiled root — Pukka roof — 


Additional burden. 


Deft, who bed a right to discharge water 
from bis tbatohed roof to the plfl'ft. roof pulled 
down bis house and built a three storied house 
with spouts, to disoharge water on the plff/a 
Und. Held t that the burden on the plfl.’s 
land was increased within the aeotion (Tui. 

ball t J .) Damodab Das v . Tilak Ohand 

MM. 941-13 A.L.J. 791. 



39 


CIVIL DIGEST, 1911—1923. 


4Q> 


EASEMENTS ACT iY of 1882). S 28. 

S. 23 — Blocking of water channel — 

Power ol Court to make new outlet . 

Where the deft, locked a water ohannel of 
the plfi. by building a wall, the Court directed 
the opening of another obannel through the 
deft.’e land without demolishing the wall. 

I Bansrji , J.) BISHUN ATH 9HUKUL V . 

GANESH DATT. 29 1.0. 1002 = 13 A.L 3. 637. 

S. 23 — Easement — Alteration — 

Increase of burden . 

No man oan imposea new or increased restric- 
tion or burden on his neighbour by his own 
aot and for this reason an owdcf of an ease- 
ment cannot, by altering his dominant tene- 
ment, inorease hi9 right. The extension of the 
projection of a cornice beyond its original 
breadth and the consequent inorease in the flow 
of rain water on the land of the servient owner 
are both an addition to the burden of the I 
servient owner. (Mooktrjee, O.J . and Fletcher, 

j.) 8 uresh Chandra Biswas v Jogendba 
Nath SEN. 24 C W.N. 896= 58 1.0 851 = 

32 C L J. 27. 

S. 23— Reconstruction of house — 

Roshandans— Blocking of, 

Ro-constrootion of a house by tho dominant 
owner involving a change in the situation of 
the roshandans does not mean a fresh ease- 
ment requiring a fresh period of twenty years 
for its acquisition. Hence the domiuant owner 
i9 entitled to a mandatory injunction for d6mo- 1 
liebing the wall constructed by the servient 
owner so as not to obstruot the roshandans, I 
*26 B. 871, Dist. (Chevis, J.) DBARAM Das 
v. PlYABE LAL. 45 1.0. 985 = 98 P. W.R. 1918. 

S. 23— Easement — Extension of — 

Increase of flood through drain, 

A person is not entitled to enlarge his right 
of easemoot by increasing tho volume of water 
flowing through a drain through which ho was 
entitled to dieohargo only the rain water aud 
the ordinary waste water. ( Le Rossignol , J ) 
RURA v. GAUDA Ram 102 P L R. 1917 = 

42 l.C. 284 = 88 P.W R 1917. 

S. 23— Right of way — Occasional 

deviations— Restricted right. 

Where the plfi. ’a right of way is proved over 
a defined track, occasional deviation therefrom 
does Dot affect bis right. The prohibition of 
the user of the track, during a particular 
season does not negative the claim of a general 
right of way, but is presumptive proof of a 
restricted right. (Sundara Aiyar and Soda- 
siva Aiyar. JJ.) ETHAMUKKALA KONDA 
Reddy v. Subba Rao. 18 1.0. 85. 

8. 28 — Easement— Alteration of mode 

of enjoyment — Rain water— Right to discharge. 

The owner of the dominant tenement may 
raise the height of the eaves so long as he does 
not know an increased burden of the servient 
tenement, but the projection of the new roof 
should not exceed that ol the old though at I 
an increased height. If the dominant owner I 


EA8EMENTS AOT (Y of 1882), 8. 24. 

exceeds the right, injnnotion and not damages 
is the proper remedy. ( Fawcett , A. J O.) 
ayoob Ismail v, Narbeahmad sulbman. 

28 1.0. 169i 

8. 24 — Dominant owner— Right to do 

acts to secure enjoyment , 

By the Civil Law the owner of a dominant 
tenement has a right to do whatever is requisite 
to secure to himself the fullest enjoyment of his 
servitude, so lcDg as be does not impose any 
additional burden upon his servient heritage. 
(KnOX % J.) LALA BALBIB 81NGH V, AMAB 
8INGH. 39 1.0. 690 (2). 

8. 24 — Accessory right— Right to dti- 

eharge rain water. 

The accessory rights mentioned in 8. 24 of 
the Aot are not intended to deprive the servient 
owner of his rights of property unless euoh a 
result is absolutely essential. Where a plfL 
having a right to dieebarge rain water from* 
eaves on dells’, land sued for an injunction 
restraining him from making aDy use of his 
land which would prevent plfi. from going upon 
it for all purposes of repairmg the wall of bis 
house supporting the eaves, eto. Held , that the 
plfi. could well repair the wall and the eaves 
from the in6ide and oould not be granted an 
injunction. < B*aman and Heaton , JJ.) HlMAT 
LAL MAGANLAL 8H AH V. BHIKABaI AMBIT- 
LAL SHAH. 42 Bom. 529 = 40 1 0 422 = 

20 Boro. L R. 408. 

— 8. 24 — of dominant and liabi- 

lities of servient owner. 

The dominant owner has a right to do every- 
thing requisite to seoure to himeelf the fullest 
advantage of his servitude but thereby he 
should not impose any additional burden on 
the nervient tenement. (Broadway, J.) NAGHIA 
v. Edh A M. 39 I 0. 692 = 18 P.W R. 1917. 

— 8. 21 — Adjoining hou<e owners — 

Riftht to qo to neighbour's land to repair wait 
— Eaves . 

Where the repair of tho wall is reasonably-- 
necessary for its enjoyment, tho right to go to 
the neighbour’s side of the premises to repair 
the wall is a Deceeeary easement. The right 
does not allow going over the deft. ’a roof. A 
person oan also enter bis neighbour’s bouse cr 
land to proteot bis eaves which projeot over 
the neighbour’s house. (Sundara Aiyar and 
Qadaiiva Aiyar, JJ.) BHAGAVATULA 8UBRA- 
MANYa 8ASTRI V, BHAGAVATULA LAKSH1II- 
NABA9IMHAM. 16 I 0 693. 

8. 84, Ulna, (d )— Easement— Public 

way — Dedication . 

Publio rights of way are not easement but 
arieo from a dedication to tho pnblio evidenced 
by a deed or implied from oustom and user. 
There can be no right of easement in favour 
of an indeterminato body of persons. Where 
the owner of lands renders a way impassable,, 
persona having a right to use the way mayv 
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EiSBMBMTS ACT (Y of 1892), 8. 27. 

deviate from it and pass over adjoining land of 
the owner, provided the deviation is reasonable. 
iBatien, A.J.G.) Laxman ti Tukia. 

IIU 86B-14 N.L R. 78. 

— 8. 27— Under ground water-flowing 
in defined channel— Interference with—Injunc - 
fton. 

Where water flowing underground in a de- 
fied subterranean obannel whioh forms the 
source of supply for the plaintiff's springs, is 
abatraoted by the defendants by cutting of! a 
ohatmel on their owq land very near the 
springs. Held , that the plaintiff having 
acquired a right of easement to the supply Of 
water through the subterranean obannel, could 
restrain by injunction any attempt to divert 
the under-ground channel or diminish his water 
supply. {Pratt and Fawcett , JJ.) BABAJI 
BAMLING V. APPA VlTHAVJI. 

28 Bom. LR. 789 = 47 B. 809- 

1929 Bom. 809, 


8. 28 — •Right of way for carte does 

not include right of way for sweepers— Inten- 
tion of parties. 

A right of way of one kind, e g. t for persons, 
oattle and oact9, etc., does not inolude a right 
of way of another kind, e.g. t for sweepers 
removing nightsoll, in the abfleooe of evidence 
as to the probable intention of parties, and the 
purpose for which the right was imposed or 
acquired. ( Macleod . 0 J. and Heaton , J.) 
Ghintamani Habgovan V . RATANJI Bhim- 
BHAT - 89 1.0.426 = 

22 Bom. L.R. 1131. 

. j, 28— Larger right includes smaller 

Where an easement is olaimed over another's 
property the servient tenement should not be 
aaddied with a heavier burden than what the 
plaintiff has succeeded in proving. But when 
a particular mode of u?er is not heavier than 
the mode of user proved, the pUintiS may be 
allowed to.OBelMn that particular way, e.g- % 
the user of a<w*y for horses may inolude the 
right to lead smaller animals as well but not 
arget animals or loads. The user of a path 
for the passage of men, oarti and palanquins, 
tnay alao entitle the dominant owner to take 
oattle, prooessions and oorpses along the path 
as the latter user does not add tp the burden on 

ni t o. 8m6 “ t - Wuhraxoardy and 
® AU KduAb MaZUMDAB V. 
■UOHIM OBANDBA DOTTA. 69 I.O. 679. 

* B * 28 -Pa$turage right— ExUnt. 

“ r8ft ‘ 8 ,ar « ef *»•« that 

tho P8MOnH ’ * may nee 

iavino •!!.!? hl f . 0WD f nr P° 9 «. The persona 

develoni™ 1 8 * l8hU °“ DQ0 * P r6T «nt him (com 
developing any .wees area and naing it , 0 *“ 

•A.* 81 808 P.0,: 86 P.R. 1911 

KABTAB 8INQS pi 

’* 1 ' • '■ ” ll0 * 1 M* -*8 Uh L.J, «. 


EASEMENTS AOT (Y of 18S2). 8. 30. 

8. 28 — Exclusive fishery rights , if 
includes occupancy right . 

Exclusive fishery rights do not give oooupanoy 
right but lease of a holding, part of whioh is 
underwater, will give toacquisition of oooupanoy 
right in the whole, f Mullick and Boss , JJ#) 
Messes. Henry Hill & Co. v . bbeoraj 
BAI. 8 P.L.T. 83-1922 P. 9. 

8. 2B (b) — rule— Light— Extent 

of. 

As regard an easement of light, there is no 
rule defioing the measure of the domioant 
owner’s right or requiring an angle of 45° 
through whioh the rays of the sun are to be 
received. To sastain an aotion, there must be 
a substantia! privation of light enough to 
render the occupation of the house uncomfor- 
table Recording to ordinary notions. (Walsh, 
J.) MT. CHANDAN KUNWAB V . NARMN. 

192S All. S42. 

S. 28 {cl— Easemsnl of light — Action- 
able interference— Nuisance, 

The owner or oooupier of a dominant tene- 
ment in respeol of whioh ao easement of light 
has been acquired by prescription is entitled, 
not to the full amount of light enjoyed during 
the preBoriptive period, but only to ao muoh of 
it as will suffice toe the ordinary purpose of 
habitanoy or busine s according to the ordi- 
nary notions of mankind. There is no iufringe- 
ment of the right unless the obstruction 
amounts to a nuisance. Jolly v. Rene, (1907) 
A.C. 1, hae eetablished that the law as formulat- 
ed by Lord Davey in Colls v. Boms and 
Colonial Stores is the law meant to be laid 
down by that deoision, ( Lord Moulton.) 
Peter Charles Earnest Paul v William 
Robinson, 42 Oai. 46 = 18 O W N. 933 = 
27M.LJ. 117-1 L.W. 961-16 MLT 204- 
(1914) M.W.N. 691-12 A.L.J. 1166 = 
24 1 0. 300-18 Bora. L R. 803 = 
20 O.L.J. 362 » 41 I A. 160 (P.O.). 

— 8i, 29, 48— Dominant owner cannot 
increase burden. 

The height of the roof in the dominant 
tenement whioh had an easement of lettiug 
down rain water ou another's roof, was raised 
from 7 feet to ( A\ feet and instead of allowing 
the dripping of water along the eaves, it was 
poured down through pipes, held, that burden 
on the 6er?ient tenement is increased thereby 
and therefore the casement is extinguished. 
Udami, J.) Kesharisahay Singh v. Nit 
Narayan Singh. 58 I.C. 957. 

3, 30 — Parfifion— Rip/it of way . 

If two houses were oommon and a certain 
right of way belonged to the parties, the pass- 
age being oommon then, under tho Easements 
Act, it must be presumed, in the absenoe of 
any express agreement between the parties, 
that at partition, the passage was received for 
common enjoyment. (Ohandavarkar and 
Batchelor^ JJ.) Nathubai v. Bai Hans 
Gavbi, 36 Bom. 119-16 1.0. 818- 

' ' ■ 14 Bom, L.R 41B. 
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EASEMENTS ACT (Y of 1882;. S. 80. 

8. 30— Division o/ dominant hsrttage 

Right to easements become annexed to each 
share. 

Wh6D a dominant heritage is divided bet- 
ween two or more persons the easement becomes 
annexed to eaoh of the shares, provided that 
such annexation is consistent with the terms 
of the instrument under which the division 
was made. ( Phillips and Detadoss , J J.) 
Hota Veebabhadbayya o. Venkata- 
KB1SHNA Rao. (1923; MW N. 484 = 

18 L-W. 404 = 1923 Mad. 674. 

*8. 80 — Right of way— Conveyance of 
parcels by same grantor . 

Where the same grantor conveys in the 
course of oce transaction portions of his 
property, to several grantees, each grantee is 
preeumed in law to take his portion subject to 
juoh rights a9 a right of way as are oreated in 
favour of the other grantees. “Appurtenances” 
when used in a conveyance include a rigt', of 
way. i While. CJ. ani Tyabji , J.) PENUKON- 
da Veneiah v. Banka Krishna Moobtby. 

38 Mad. 141 = (1913) M.W N. 817 = 
13 M L.T. 313 = 19 I C. 80 = 24 M L.J. 582. 

8. 33 — Diversion of water • 

Where the plfl. has a right to pass his rain 
and sewage water acrose the deft.’s land to the 
publio drain, the diversion of the old route 
taken by the water in former days and passing 
it by another route does not constitute an 
obstruction to the exercise of plfl.’s right. 
(Tudball, J.) LAKSHMI NABAIN V. RAM 
SABUP. 30 I 0. 508 = 81 A L.J. 821. 

8a. 33 and 33— Disturbance of ease- 
ment— Remedy — Damages — Interference by 
law. 

Where an easement has been disturbed, plfl. 
is entitled to an Injunction rather than dama- 
ges. He is not entitled to an injunction except 
in euoh cases where he would bo entitled to 
reoover damages under Chapter IX of the Act. 
B. 83 allows compensation to be recovered 
provided that the disturbance has actually 
caused a substantial damage to the plfl. as 
explained in that section. De minimus Non - 
Curat lex . — The law does not concern itself 
with a disturbance which is trivial or immate- 
rial. Where the plfl. comes into Court at 
onoe, when the disturbance is threatened and 
the deft, completes his structures pending he 
suit, he does so at his own peril. iTuabail and 
Rafique , JJ.) Gajadhar p. Kishobi Lal. 

28 I 0. 962-18 A.L J. 385. 

8. 33 —Suit for compensation— Par- 
ties. 

It cannct be disputed that, a9 a general rule 
where a person claims a right of easement on a 
servient tenement all the owners cf the servient 
tenement ought to bo made parties, as any 
deoree in the absence of a necessary party 
declaring a right of easement would be 
infruotuous. But there are caees wbioh may 
well be taken as exception to the general rule, 
jl uoh as where any of the co-sharers took no part 
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in obstructing the plaintiff's right. (Qho*e % J.) 
ambitanath Biswas v . Jogendba Chan- 
DBA Bhattacharjee. 1924 Oal. 869. 

8. 83 —Light and air— Obstruction- 

Test of interference . 

The test of interference of the right to light 
and air is whether the obstruction amountB to 
a nuisance. (Chatlerjee and Teunon , JJ.) 
BANAMALI RAOJ V . MUKUND LAL GHOSE. 

28 I G. 959. 

S 33 — Actionable wrong— Obstruction 

by servient owner— No remedy against — If no 
obstruction tc the original quantity of light. 

There is no aolionable wrong unless there is 
a material interference with the physical com- 
fort of the plfl. or other substantial damage. 
33 M. 327 and Coil's case (1904) A.C. 179, 
Foil. If, in spite of an obstruction being, 
oreated by the servient owner, the same quan- 
tity of light et ill penetrates the ancient win- 
dows of a dominant owner the latter has no 
remedy in equity I Pratt, J C. and Crouch , 
A.J.3.) PBEMJI LADHA V. VlSBAM ANNUL. 

33 1.0. 618 = 9 8 L R. 101. 

8. 88 —Light — Infringement — What 

awounfj fo — Nuisance . 

The owner of dominant tenement is entitled 
to so much light through hie aooient windows 
A3 is required for ordinary purposes of inhabi- 
tancy or business and there is no infringement 
of the easement if the act complained of 
is not a nuisance. (Lord Moulton.) PETER 
Charles Earnest Paul v. william 
Robinson. 42 Cal. 46 = 18 OWN. 933 = 
41 I.A 180 = 27 M L J 117 = 1 LW. 861 = 
16 M.L.T. 204 = tl9l4 M W N. 631 = 
12ALJ 1166 = 16 Bom. L R 803 = 
24 1.0. 800 = 20 O.L.J. 393 (P-0.). 

*8, 35 — Form of —Injunction. 

The decree issuing injunction about obstruc- 
tion to light and air should be given in general 
terms. [Das. J.) JaoaNaRayan DUBBY v. 
BIDAHAT DUBEY. 28 Bora L R. 939 — 

1923 Bom. 198- 

8. 35— Right of easement— Extent of 

light and air. 

It is only substantial privation of light 
enough to make the occupation of the house 
uncomfortable, according to the ordinary 
notions of mankind which gives rise to an* 
aolionable claim. In the case of business it is 
necessary that the plfl. should be prevented 
from carrying on his business as beneficially 
as before. The fact that light received has 
beoome less, gives no right. The dominant 
owner acquires by prescription so muoh light 
as is sufficient for the ordinary purposes of 
inhabitancy or business according to the ordi- 
nary notions of mankind with reference to the 
locality and 6urroundiDge concerned and the 
amount received during the period of prescrip- 
tion is immaterial. Where the raising of a- 
compound wall makes the habitation of a- 
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neighbour^ room uncomfortable, so much of 
wall as produces tbip effect wil! be removed. 
( Chatterjee and Panton, JJ.) HlRALAL 
DUTTA V . MOHANDRA NATH RaNEBJI. 

67 1 0 706. 


3. 35— Restriction of tight— Right ol 

way. 

It is only the iooonvenienoe to the publio 
that justifies rfstrioiino of right of way. 
[Broadway. J.) Fateh Mahomrd v Mus- 
samat AMIR Devi. 2 Lah. L.J. 499. 


8. 86— Easem$nt— Windows— Right to 

open— Raising of proof. 

The right to open and shut windows and 
shatter* into adjoining land oan be acquired as 
an easement. The owner of euoh an easement 
is entitled to restrain the servient owner by an 
iojanotion from interfering with his rights of 
easement by erecting a wall or a building olose 
to the boundaries. The Coort could issue a 
mandatory injunction directing deft, to lower 
the roof of bis house so as to enable plff. to ehut 
and open the window freely. ( Wallis , C. J- and 
Phillips . J.) Ranga row v . ramthi 
Lakamma. 45 I G. 483-7 L.W. 332. 


— B. 83— Light and air— Damages, 

When by the oloaing of oertain ventilators 
in a boose a thoiocgh draft for the house and 
effective ventilation is not allowed, the injury 
ie bo serious that the bouse will be substan- 
tially useless. In India the right of air is more 
important than the right to light; damages 
will be awarded when the injury is not detri- 
mental to the existence nod use of the property. 
(Pratt, J.O. and Crouch , A. J.C.) JADOMAL v . 
JESOMaI*. 19 I.Gt 843-6 8.L R. 285. 


S. 38 —Extinction by release. 

An agreement to build a oommon wall with 
boles indicating permission to eud the rafters of 
the next storey which may be constructed, does 
not imply consent to ol >*e ventilators oy build- 
ing such next storey. ( Martineau . J.) NANDU 
8HAH V. Bant Ram. 1938 Lab. 249. 


, . 38 — Continuous easement— Cesst 

of enioymrnt . 

Permanent alteration in the dominant her 
tage muet be suoh “as to show that th 
dominant owner intended to oease to enjoy 
the easement In future, and unless suoh a 
intention is established the dominant owne 
oannot be disentitled to the easement on tb 
ground of non-user, (8adasiva Iyer an 
/Vapter, JJ.) VELLA CHAMI CHBTTY i 
MUTHU OheTTY. 23 1 G. 381 


B. t^—Eaumenl of light and 


air- 


— - \JJ I 

figrumtni 6, one of eo-cumere. 

° n “ 01 fl0Veral oo-owoen 
°1 * (o efleot a roleaea o 

« efleoto »' the olbei 

MOMJMAIi V. JAVHKBMAIj, 19 I Q. 90S. 

* ‘ ‘ ‘ • ‘ • •■■■• « • 8.L.B. jjaa. 
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8. 48 — Additional bur den- Extinguish- 
ment of easement — Ajferafion of structure. 

Where an additional burden alleged to have 
been imposed on the servient tenement could be 
reduced without difficulty to its original limit 
by the construction or alteration of a structure, 
tbf* easement iB not extinguished. (Mrars, C.J, 
and Banerji. J.) RAMESHWAB Dayal t>. 
MAHARAJ OHARA*?. 44 A. 343 = 

20 A.L J. 202-1922 All. 28. 

■ - ■8a. 43. 47— Change in dominant 

heritage— Demolition of wall . 

An easement of light and air for windows is 
not extinguished on demolition of a wall wbioh 
is re-buiU without delay may constitute 
evidence of abandonment. {Macleod, 0 J. 
and Qhah, J.l RATANLAL BnOLARAM 
V , GULAMHU8AN ABDDCALLI. 

24 Bora L R. 83 = 
46 B. 448-1922 Bom. 3. 

——8. 48— Increase in burden— Onus of 
proof— Second appeal . 

The owner of an easement is preoluded from 
inoreasiDg bis right on the alteration of hie 
dominant tenement- In a case, where by ohanga 
of height, eaves discharge water with increased 
force, it is held that an additional burden 
is put upon the plff.’s land; in order to disprove 
the faoi of additional borden on the servient 
tenement and obtain an easement over it, the 
owner of the dominant tenement has the onus 
of proof and has no right to produce expert 
evidence for the first time in second appeal. 

( Mookerjee , A C J. and Fletcher, J.) BUBESH 
CHANDBA V . JOGENDRA NaTH. 

32 c L.J. 27 = 
68 I C, 884 = 24 O W N. 896. 

8. 43—Riphf to drop water from eaves . 

An owner of the dominant tenement had a 
right to drop water from hie eaves at a distanoa 
of seven feet height. He increased the height 
three times and allowed water to drop through 
pipoa. Beld that his easement was extinguish- 
ed by tbe inorsase in burden. {Adami. J.) 
KESHAS! 8AHAY 8INGH V. HlT NARAYANA 
SINGH. 6B I.G. 967. 

—8. 40— Extinguishment — Merger — 
Landlord and tenant- Purchase of holding by 
landlord— Tenant oontinuino in possession at 
enhanced rent— Effect of . 

Tbo uuity of the dominant and servient 
estaiesin the same person extinguishes the 
easement appurtenant to the dominant estate 

for no person oan have an easement in land 
which he himself owne. But unity of title of 
the two estates will not extinguish an easement, 
unless tbe ownership of the two estates be co- 
extensive equal in validity, quality aud other 
oiroumstanoeB of right. If there has been unity 
of possession merely and not unity of seisin for 
estates in fee simple an easement whiob has 
been thereb) suspended will revive on severance 
of the union but if there has been unity ot 
seisin for estates in fee simple and not unity ot 
possession merely, all easements are absolutely 
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extinguished and will not revive, UQle98 they are 
leoreated on severance of the former dominant 
»od servient eatatea. Where though there was 
an execution sale of the tenancy and a purohase 
by the landlord, the tenant continued in occu- 
pation in the undisturbed eojoyment of the 
right of irrigation and the only visible result of 
the sale was that the rent was substantially 
enhanced. Held, that the right of irrigation 
from the landlord’s tank possessed by the tenant 
was not extinguished but momentarily suspen- 
ded and revived. ( Mookerjee and Chotiner, JJ.) 
TlNKARI PATHAK V RAM GOPaL PATHAK. 

SO Oal. 356 =86 0 L J. 161 = 1923 Oal. 8. 

-Si. 47 and 13— Easement of necessity 
— Easement — Extinguishment of— Right to 
take water from another's well — Dominant 
owner rebuilding well with permission— Fresh 
grant . 

The delta, had ancient right of easement 
to take water from a well in the plff.’s land ; 
but that easement became extinguished by 
non-user for a poriod more than twenty years. 
The defts. later on repaired the well at their 
own expense with the psrmisaion of the plfl. 
in order to irrigate their land and began to 
use the water for the purpose. The plfl sued 
to restrain the deft9. from using the water ; 
Held, that the easement was not one of 
necessity, but an ordinary easement liable to be 
extinguished by non-user for more than twenty 
years under 8. 47. The plfl. praotioally gran- 
ted a fresh easement to the defts. (Qhah and 
Hayward. JJ I ANANTA MUBABAO v. Gannu 
V lTBU QUBULKAR. 48 Bora 80 = 

87 I C. 148 = 22 Bora. L R. 415. 

S. 47 — Non-user by agreement— 

Effect. 

An easement is not extinguished where its 
user is suspended in pursuance of a oontraot 
between the dominant and the servieot owners, 
A person who purohasee the servient tenement 
in an execution sale with knowledge of the 
easemeot is bound thereby ( Shadi Lai, J.) 
FATEH OHAND o. PARASRAM. 

85 P.W.R. 1918 = 43 I 0. 618 = 

34 P.L.R. 1918. 

8. 47— Right of Qovl. to claim water- 

cess for water flowing though Pattah land — 
Classification of bed as poramboke, if necessary 
— Right to easement a i against Government . 

Water fljwiog continuously through a rill, 
Kuttai and another water-course may form a 
natural stream in which easement rights may 
bo acquired as against Government. Oooe the 
existence of an easement is proved as against 
Govt., the Govt, must show under 3. 47 that it 
interrupted that easement more than twenty 
years ago or that the olff. rendered its use im- 
possible. Mere failure on plfl. 'a part to repair 
the breaob is not enough. If the Govt, wished 
to claim right to water flowing through pattah 
land they can do it oDly when classifying the 
he d separately as poramboke ; otherwise the ryot 
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oau retain as his property, (Wallis, C J. and 
Ayling, J.) KaliaNNa MUDALI v . TBE 
8EORBTARY OF 8TATE. 31 1 0. 982. 

S. 47— Easement— Light and air— 

Abandonment— Non-user. 

Whether a prescriptive right to light and air 
is lost through abandoameot, depends on the 
intention of the parties to be gathered from the 
oiroumatanoes aod the interval of non-user. It 
is not neoessary for the building to enjoy the 
light, that it should be identical with that 
whioh acquired the right, either in structure or 
the purposes for whioh it is to be used. 80 Cal. 
503; 3 C. W.N. 28. Ref. (Manuk. J.l MEWA8AO 
v. NaSIBUDDIN. 49 1 .0. 782. 

8i. 49 and 81— Possession as lessee of 

land— Union of dominant and servient tenement . 

The possession of land claimed to be subjeot 
to an easemeot for more than twenty years by 
the dominant owner as demisee operates as a 
union of the dominant and servient tenement 
in ibe claimant. The easement is suspended 
during this time. If the suspension continues 
for twenty years, the easement is destroyed. 
The right to an easement oanuot be held to 
have been enjoyed separately duriDg the period 
of the lease. (Sundara Aiyar and Sadasiva 
Aiiar, JJ.) KANDANATB V. CHEMBOLI 

Valia Veetil. 16 1.0. 378 = 

(1913) M.W.N. 93. 

— — S 80— Discharge of water over servient 
tenement — H heihtr servient owner can insist on. 

The owner of a servient tenement over whioh 
the dominant owner had acquired a right to 
discharge bis water, cannot insist that the 
water ehould be continued to be so discharged, 
(Chttty and Walmsley , JJ.) Ballave v . 
BEPIN BFBARI. 45 f.O. 24. 

S 80— Servient owner if can compel 

dominant owner to continue to enjoy the ease- 
ment. 

Au easemeot exists only for the benefit of the 
dominant tenement and a servient owner gets 
no right to insist on its continuance or to sue 
for damages on it 3 abandonment. 2 O.L.R. 141, 
Rel. (Mookerjee and Deachcroft, JJ.) ALTa- 
FUDDIN V. ASOKBADRN. 17 C W N. 1068 = 

20 1 0. 815 = 18 G.L.J 181. 

Si 80 and 22— Scope. 

Every land-owner has a natural right to 
collect and retain upon his own Und the 
surlace water not flowing in a defined channel 
and put it to such use as he may desire. He may 
also allow it to flow away in the usual course 
or nature upon the lower lauds of his neigh- 
bour and osnnot be bound to prevent it from 
so doing. He cannot do this, however, by an 
artifioial discharge upon hi6 neighbour’s land 
unless he has acquired suoh au easement 
whioh his neighbour is bound to pubmit to. 
If he ehould acquire suoh so easement, the 
owner of the servient tenement acquires no 
reciprocal rights as against the owner ot the 
dominant tenement with regard to the floif of 



-49 


CIVIL DIGEST, 1911—1923. 


50 


BASEMENTS ACTS*? ol 1882), 8. 61. 

aarfaoe water, (hat is, water DQt passing 
through a defined channel. The owner of the 
servient tenement cannot oompel the owner of 
the dominant tenement to continue the ezer- 
oiae of hie eight even where that right has been 
ezeroi>ed uninterruptedly for over 20 years and 
oven if its ezercise should be beneficial to the 
servient tenement. Before the right to the use 
of water c*n be the eubjeot of an easement by 
prescription or grant it must be water flowiog 
through a defined and permanent channel. 
The essential features from whiob a grant or 
arrangement whereby the right olaimed may 
be presumed to reet in some legal origin are 
that there should be a permanent ohaonel, 
artificial or otherwise, or indeed a defined 
obaunel of any 6ort conducting the oveiflow of 
water and that the overflow should bo 
controlled or directed in any particular 
course. 6 I. A. 83, Foil. (Dawson Altf/er, C.J, 
and Mullick, J.) Mt. Barban u. Phudo 
SAHU. 4 P L T 81-2 P. 110 = 

(1D22) Pat. 306=1923 P. 69. 


8. 61 — Dominant tenement rebuilt— 

Additional burden— Whether can be imposed . 

When a dominant tenement is rebuilt, the 
dominant owner has no right to impose a 
greater burden on the servient tenement than 
the prescriptive quantity ol the right enjoyed. 
Blooking up au old window aad building 
another of the same dimensions in another 
place is an imposition of a burden on the 
servient tenement which was not existing till 
then. But the right of the dominant owner 
under the oommon law to free aoos69 of light 
and air through an ancient window ia not lost 
by shifting the window baokwards or forwards 
(Pratt, J 0. and Crouch , A.J.O.) PBEMJI 
LlADHA v . VlSBAM ANNUL. 83 1.0. 615- 

9 8.L R. 101. 


3- 82— Licensee— Rights of. 

A licensee is a parson without aoy title and 
has no interest in the land. (TtiifcaU and 
Walsh. JJ.) BASUDBO RaI v. DWARaKA 
Bam. 38 All. 178-32 I C. 346- 

14 A L.J. 187. 

7 8e. 62 and 60 — License — Weighman 

•n a market— Allowed to continue as such in a 
new market — Exclusion privileges. 

A weighman in an old market, allowed by 
Govt, to continue the same calling in the new 
market, does not acquire any exclusive privi- 
lege and is only a licensee. { Richards f C.J. 
and Barter ji, j.) secretary of State v. 
KANHAIYALAL. 23 1.0. 922 - 12 A. L.J. 447, 


* *8. License— j Enjoyment for < 

•tong ttme—No adverse possession, 

A Hoensee cannot by enjoying the license fo: 
any length of tim e a C q a j te rights adverse t( 
that of the licensor. ; Where certain tenant! 
of a Z a minder : built thatched sheds on waste 
lauds with his permission but these sheds were 
not appurtenant to ihei* holdings, the tenants 
•did not aoqoire a right adverse to the Zemin- 
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dar and the latter oould revoke the license at 
his pleasure. ( Mears , C. J andGokul , Prasad, 
JJ.) BHOJ Raj v. Habdeva. 44 A 726 = 
20 A.L J 608 ° 1923 AU. l40 (1). 

Sa 59 and 60 — Transferee of licenser 

— Right of— Revocation, 

The transferee of a licensor cannot revoke a 
license. when the hoensee has effected a work 
of permaueot oharaoter and incurred expenses. 
(Chamier and Piggolt, JJ.) RAS BEHARl LAL 
V . AKHAI KUNWAB. 37 AU. 9i«26 l.G. 446 = 

13 A.L J.l. 

8. 60 — License when revocable — 

Licensee not liable to ejectment on denying 
Licensor's litis . 

A licensee in possession does not, like the 
tenant, by denying title of the grantor of the 
lioense forfeit tho license and become liable to 
ejeotment. 15 A.L.J.R. 692, Ret, [Stuart, 3.) 
MT. Dubqa V. Babu Ram. 1923 All. 403. 

8. 60 — License — Revocation of— 

Coupled with grant. 

Where a license coupled with a transfer of 
property is granted, the transferee of the lican- 
sor is not entitled to revoke such license- The 
law ou the subjeot is the same after the passing 
of tbs Act V of 1882. 16 G. 619, Ref. (Zrtox, 
J.) PABTAB BlNQH V. DHUM BlNGH, 

80 1.0. 881-13 A L.J. 888. 

8. 60— Licensor and U:cns66— Obli- 
gation of licensor — License coupled with 
interest. 

The grantor of a license is under an obliga- 
tion to plaoe the licensee in a position to enjoy 
the lioense. An appropriation ol the land 
licensed to any use inconsistent with the 
enjoyment ol the lioense works a revocation 
and the licensee m*y maintain au aotion for 
damages against the licensor for breach of 
contract in unlawfully revokiog it. A license 
to oatoh elephants for consideration is not 
revocable for it is a liceoae coupled with an 
interest. Where there is a grant of an exclu* 
aive right to catch elephants within a specified 
area for a specified period it does not follow as 
a matter of courso that the grantee would be 
entitled to exclusive occupation ol tho entire 
territory during that time. { Mooktrjee and 
Chotener % JJ.) KINGSLEY V. THE SECRE- 
TARY of State fob India, 86 g l J. 271 - 

1923 Gal. 49. 

— —8s. 60 and 84— Building license— 
Effects of revocation . 

A licensee permitted to build a house and 
reside therein is entitled to be indemnified if 
evioted by the liooneoi's successor. A bare 
license may he revoked at the grantor's will 
and on reasonable notioe, but a license coupled 
with grant ia irrevocable. A lioense, allowing 
structures to be built, cannot uq revoked unless 
the licensee ia compensated. (MooAir/ee and 
Beoehcraftt 33,) MOTI LAL Roy v. Kulu 
MANDAL, i 19 l.G, 683=19 G.L.J. 821, 
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S. 60 — License— Breach of contract — 

Revocation— Damag-s 

A licensee is entitled to damages for breach 
of any contract or for an improper revocation 
of his license in a proper case ; the Court will 
allow revocation only on payment of the 
expenPes incurred by the licensee. (Spencer 
and Krishnan J J ) Zamindar OF BODOKIMID1 
n. 8EE8IL Kumar Lahiri 49 l.o. 811 = 

(1918) M W N 772. 

■ 8. 60— ‘License— Death of licensor — 

Revocation. 

Under the Easements Act a licence 19 of a 
personal charaoier not merely as regards the 
grantee, but also as regards the grantor. 
It oeasee the moment the property passes to 
another from tbe grantor whether by inherit- 
ance or otherwiee. The heirs of the licensor 
may troat fbe lioensee as a treepae er and 
eject him wiihout notioe of revocation. (Kotval, 
A.J.O.) KARELAL v. BaDRIPRaSAD 

18 N.L.R. 76=1922 Nag. 162. 

—8. 60 — License with void grant— 

When revocable. 

A license coupled with a void grant is 
revocable save ( 1 ) when the licensee entered 
into occupation and paid rent and (2) when the 
licensee aoting on tbe hcen66 has executed a 
work of permanent ohararter, and inoorred 
expense in eo doing. (185a) 21 Ch. D 9; (1901) 
2 Ch. 598 and 8 A. fO, Ref to. A liceoeo is in 
its nature revocable but a license coupled with 
a grant is irrevocable. 34 I.C. 471, Ref; 
16 Cal. 640. (Sfanj/on, A.J C.) N ARS1NODA6 
v. RataN LAl. 84 IrO. 471 = 12 N.L.R. 76. 

S. 60 —Execution of permanent works 

bp licensee on land of licensor — No right to 
revoke license. 

Where plfi. allowed deft, to exeoute on plfl ’s 
land an irrigation scheme of considerable 
expense and permanent bent fit to a very large 
numb-r of villages, held, that the agreement 
created a license which could not be revoked at 
the instance of the plfl. f Jwala Prasad and 
Imam, 33.) TH3 8ECY. OF STATE v. HlRA 
NaND JHA. 47 1.0. 166. 

S. 60 f b ) — Revocation of license . 

A license cannot be revoked during licensee’s 
lifetime when the licensee has made permanent 
improvements ( Mittta , A.J.C.) Madbusu- 
DAN DAB v. BlSSUJI. 48 I.C. 723. 

Ss. 63 and 84 — License lor building 

house— Infringement of terms . 

In the absence of anything showing the 
restriction as to the method of building by a 
licensee, of a land set for buildiDg purposes, 
there is no warrant to hold that the license was 
granted to build in a particular maoner. 
(Tudball and Kanhaiya Lal % J J - 1 GHOBEY 
t>. 8B) BLaL. 18 A.L J. 781 - 

68 1.0. 410-2 U.P.L.R, (All.) 266. 


E0CLE8I ASTI0AL LAW. 

3. 69 —Evict ton — Notice to quit. 

A suit for ejectment of a licensee is maintain 
able without ootice to quit even though the 
licensee has erected buts on tbo land. ( Richard- 
son and Walmsley , JJ.) GOBINDa CHaNDBA 
Ghose o.INandadulal Sot. - 'j 

27 CLJ. 628 = 43 I.C. 317. 

EASTERN BENGAL TENANCY ACT (YU! 
OP 1885). 

— 8. 22 (2>— D:7igal Tenancy Act , sch . 

Ill , art. 3— Limitation. 

Where 8. 22 (2) of the Eastern Bengal 
Tenancy Aot applies, the spooial rule of two 
years limitation in soh. III. art, 3 of the 
Bengal Tenancy Aot does Dot apply. ( Woodroffe 
and Mullick , 33.) INUTULLAH DAFTBY v . 
MOISON ALI. 29 1.0. 414* 

8. 147 A -Rent suit — Compromise 

decree— Adaiticnal land given and new rent 
settled — Non-compliance wuh section— Objection 
in execution cannot be raised . 

In a 6Uit for rent, a deoree was made on 
compromise and tbe tenant to^k some addition- 
al land and a rent was fixed for tbe area 
formerly held by bim together with tbe added 
area. When execution was sought objeotioo 
was taken on tbe ground of non oompliance 
with 8 147-A of tbo Eastern Bengal and Assam 
Teoanoy Aot. Held, tbe objeoiion raised as to 
tbe validity of tbe deoreo could not be raised in 
execution proceedings. 17 C W N. 496 Diet. 
(Chatter jee and Newboula , J/.) HEM CB. 
CHOUDHUBY V. CHANDBA MOBAN NAMODAS. 

60 I.C. 204 = 24 GW N. 1070. 

8. 170 (4) — Non- transfer able o:cu- 

pancy holding —Purchaser— Execution sale — 
Rights of landlord. 

The section does doL debar tbo landlord when 
he has him-clf purchased the holding at a sale 
in exeoufion of a deoree of arrears of rent due 
thereon, from challenging tbe right of tbe pur- 
chaser*, not recognised by him, to make the 
deposit on the ground that as against him 6Uoh 
purcba8ar has acquired no title and therefore 
cacnot apply under O. 21, r, 89, C.P.O. (Chat- 
ter je* and Greaves, 33.) ABDUL RABMAN 
SaRKAR V PROMA BIHARI DUTT. 

22 C.L J 108 = 28 1.0. 182-20 C.W.N. 40. 

EAST INDIA COMPANY. 

See (l) Govt of India act. 

(2) Secretary of State. 

(3) Tort- 

EAYBS. 

See Easement. 

ECGLB81A8TICAL LAW. 

Established church - Ordinary Courts 

of law— Roman Catholic Church— Voluntary 
association — Rules of Branch association differ- 
ent from parent body— Custom— Proof ot . 

The Churoh of England is an established 
ohnroh and is therefore sebjeot to the ordinary 
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BGGLE8IA8TIGAL LAW. 

Courts of law in matters temporal as well as 
matters of doctrine. The Roman Catholio 
Church is not an established Church but a 
voluntary association and any member who 
joins that oburoh will be boned by any rules 
whioh it ba9 framed for its internal discipline 
and management. If a branch of voluntary 
association has adopted rules wbioh materially 
differ from those of the parent body, the mem- 
bers of that association will not be members of 
the parent body but will be an independent 
organisation with their cwn rules. The Canon 
Law reoognisee no distinouon between the 
spiritual and temporal powers of the Papacy 
and the Episcopate, and a member of any 
ohuroh whioh is part and paroel of the Univer- 
sal Catholio Churoh would be bound by the 
Canon Law. If a ohuroh while adopting in 
the main the dootrine of the Catholio Oburoh 
has yet framed rules different from the rule9 of 
the CatboJio Oburoh in matters of discipline 
and management, those rules must be proved 
in the same way in whioh a custom would 
have to be proved in a Court of Law. Questions 
of ousiom though they may, in the end, beoome 
questions of law are at the outset necessarily 
questions of faot. (Aylxng and CouttsTr otter % 
JJ.) GaBPABI LOUIS V. REV. FR 0 P. GON- 
SALVES. 33 M.L J. 407- 

(1918; M.W.N. 842-47 I C. 941-8 L W. 208. 


Congregation— Right o/ — Pollution of 

church— Powers ol Bishop. 

According to Eoglieh law, oustomary rights 
have all features in oommoo viz , that however 
large the community enjoying them and how- 
ever frequent the exercise of the right, they 
never amount to a continuous and oomplete 
deprivation of the owner of the soil of his 
nataral right of user and farther the oustom has 
always arisen in the olose and ha9 no other 
origin Tbe congregation has no power to 
select what oanons to follow and what to dis- 
regard or to adopt rules (or the oonduot of 
ooremonial observances at variance to tho 
oanons of the ohuroh so lODg as they profess 
allegiance to the game, 1 Moo. P.C. 411 (N.8 ); 
•7 A.O. 484, Erpl. A Bishop, with absolute 
right of control over his dock oannot contraot 
himself out of his rights prospectively so as to 
prevent his successors from exeroising the same 
authority. Tbe sentiment of pollution in a 
Christian ohuroh indulged in by so oalled oaste 
Christians is not suob spiritual or temporal 
injury as oan be reoognised bb a legal injury 
giving rise to a Civil o&ubq of aotioo. (Sada- 
*iva Iyer and Napier , JJ.) Kathalai 
Michael Pillai a. j.m. Barthb, 

39 Mad. 1086 - 19 M L T. 219 - 
30ML.J 423-3 L W 848- 
8« 1.0. 087-(1916; 1 M.W.N, 307. 


KDUOiTIOM, EXPENSES OP. 

8ee Hindu Law - Joint Family. 

EJECTMENT- ^ 

1 a bo Las, ACT , ARTS, 142 AND 144« 


EJECTMENT— Borden of Proof. 

Burden of Proof. 

Co sharers. 

Decree, form and Effect. 

Defence. 

Endowments, 
joinder of Parties. 

Jus Tbrtii. 
notice. 

Plea of Possession, 

Proof of Title. 

Tenants, 

Trespassers. 

Miscellaneous. 

Barden of Proof, 

—Burden of proof — Cr. P.C., 8, 145-“ 

Surfep proceedings . 

Where plaintiff failed in Or. P.C. 8. 146 pro- 
ceedings to prove possession and also in survey 
proceedings. Held, the onU9 ibU9 lay heavily 
on the plaintiffs to show that the defendant 
was not in possession o! the properties by virtae 
ol the title he alleged in the previous proceed- 
ings (Mr Ameer Ali). (RAJA INDRaJIT 
PRATAP BAHADUR 8aH1 V . AMaR SlNQH. 

43 M.L J. 378- 
18 M.W.N. 728 = 25 BLR. 1233 = 

4 PL.T. 447 = 1 Pat. L R. 345- 
21 A.L.J. 364-2 Pat 6?6 = 5J 1 A. 183 = 
83 M.L.T 238 -LR.4A iP.O ) 123 = 
8 L.R. P C. 8 = 28 C W N. 277 = 

1923 P 0. 128. 

Burden of proof— Title— Proof of — 

Essential, 

In a suit in ejectment the Court is not con- 
cerned with the title of deft, uuless plff. proves 
hie own title. In a suit for recovery o( templo 
and its properties a9 mahani , the plff. must 
prove his appointment. (Sir John Edge). 
LaHARPUBIu PURnNNatH. 37 All. 298- 

42 I. A. 110-19 C. W N. 718-21 O.L J 499 = 
17 Bom L R 470 = 18 M L T. 39- 
29 M U. 78=2 L W. 589 = 
29 l.C. 724 = (lfllflj M.W.N. 626 (P.O.). 

■■ — Burden of proof — Tills — Strict proof. 

In an ejectment suit plff. must strictly prove 
his title. (Mr. Ameer AH). RamOHaNDRA 
MABTaND WAIKAR o. VlNAYAK VENKaTESH 
KOTHEKAB. 42 Gal. 884 = 41 I A. 290 = 

27 M.L.J 333-18 OWN 1184 = 
1 L W. 831-1* M.L.T. 447 = 
(1014) M.W.N. 839 = 10 N L.R. 112- 
16 Boiu. L R 868-13 A L J. 1281 = 
23 I.G. 290 = 20 Q.L.J. 373 (P.G ). 

■ Burden of proof— Title of plaintiff— 

8trict proof of -Essential- Defect in tide appear • 
inQ on the records— Duly of Courl to take note 
of. 

A plff. Id an notion of ejectment must recover 
by the strength of his own title and not of the 
weakness of bis adversary. A plff. suing to 
reoover possession on a title derived from an 
agreement with the owners must prove his 
present right to possession under the agree- 
ment. Any other right or interest that ho 
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EJECTMENT — Barden of Proof. 

may have in the subjeot-matter of the suit ie 
irrelevant. Where the objeot in the plfl.’s 
title appears on the (ace of the documents on 
wbloh the plfl’s case reat3, the Court would 
dismiss the suit in ejectment, although the 
point had not been fully raised in me Court 
appealed from. ( Lord Atkinson) BasANT 
Singh v. Mahabir Persbad. 

35 All. 273-40 1 A. 86 = 

16 O.C. 136 = 23 M L J. 301-14 M L.T. 64 = 
17 0 W N. 669= (1013) M.W.N 481 = 
11 A.L J. 469= 17 C.L J, 666 = 
19 I C. 340 = 16 Bom. L R. 625 (P C ) 

[An appeal from 12 I.C. 347 = 14 O.C 299.] 

Burden of proof— Suit for ejectment - 

Necessary proof . 

Where the plffs. who are raiyats allege 
termination of tenanoy of their under- raiyats 
by notioe, they must not only prove that they 
are landlords and the deft9. their tenants, but 
also the status, vie., that they are raiyats and 
the defee. their under-raiyats whose tenanoy 
can be and is terminated by notice MsfcufojJi 
Mookerji , A.O.J, and Fleteher . J.) ABHOY 
CHARAN DATTA V. FUTTABI DASl. 

57 I.C. 833. 

Burdin of proof — Title — Proof of, 

essential. 

Failing to prove hi9 title, plfl. could not 
recover the property even though the defee. 
were in possession without title. (Chatttrjee 
and Duval . J J.) AITI KOCHUNI v aidew 
KOCHUNI 64 I C. 693 = 24 C W.N. 173. 

Burden of proof — Title— Proof of— 

Shifting of onus . 

Where the plff. sues toe ejeotment on 
establishment of his title the onus is primarily 
on him to prove his title. But when he makes 
out a prima foe ie case for establishment of 
his title and deft, seeks to contradict his case 
by establishing title of his own, it is for deft, 
to prove tho title he sets up, whether it be 
Lakheraj or any other kind of title. iNtw- 
bould. J.) DURGA CHARAN BISWAS v. KaIL- 
ASH CHANDRA DAS. 54 I.C. 645. 

Burden of proof— Plff.'s duly . 

The purchaser of an ostate. at revenue sale 
cannot by suit oust the deft, from lands which 
though not inoluded in the estate claimed by 
them, are equally outside the e?tato purchased, 
on the principle that the plfl. suing in eject- 
ment must prove bis owo title. ( Mookerjee 
and Rot, JJ .) BAIKUNTHA NATH RaI v. 
BASANT A KUMARI DASI. 34 I C. 946 = 

28 C.L J. 151. 

Burden of proof — Title— Proof of onus 

on plff . 

In a suit in ejeotment plfl. has to reoover on 
the strength of his owo title and cannot rely on 
the weakness of the delt.’a title. I Mookerjee and 
. Chapman . JJ ) NOGENDBA MOHAN BAY v. 
PYABI MOHAN SAHA. 43 Cal, 103 = 

20 C.W.N. 319 = 30 1.0. 420 - 21 0 L J. 606. 


EJECTMENT— Burden of Proof. 

But din of proof— Title— Proof of, by 

plaintiff , essential, 

In a suit in ejeotment the plff. must succeed 
on the strength of his own title. lOhoeh and 
Pratt. JJ.) MOHAMBD FaIZ CHOWDHUBY v. 
Kashi Nath. 27 1.0. 13-20 C L.J 310. 

Burden of proof — Title— Proof of— 

Onus. 

In a suit for ejeotment, the plfl. must prove 
his title and possession within the statutory 
period. The burden of proof maj, however, 
be shifted to the other side if he starts with a 
presumption in bi« favour. tCarnduff and 
Chapman. JJ.) GorAL MONI v. KALI 
CHARAN. 16 1.0. 17. 

Burden of proof —Title — Plff* must 

establish tide. 

In a 6uit for possession the plfl. must 
establish a title superior to that of the defts. 
by proof of the most uoimpeaohable character. 
[Shan Din , O.J, and Le Rossignol , JJ.) SAFA 
Chand v . Lajwanti 41 I.C. 103- 

180 P.W.R. 1917. 

■ Burden of proof— Trespasser, 

A plff. mast prove bis own title before ousting 
trespasser even though the latter has no title. 
(Chevis, J.) PBEM SINGH V MOKANO SINGH. 

30 P.W R 1912 = 18 I C 62 = 
22 P L.R. 1912. 

—Burden of proof — Shifting of onus. 

In an ejeotment suit, the burden is on the 
plff. to prova his title, which if prima facie 
proved the onus shifts on the deft, to discredit 
the title deed. 2 C. L. R. 48 ; 8 Cal. 759, 
Dist. {Sankaran Nair and Ayling , JJ.) 
8UKIRA NAINKR V . VIRASWUII PlLLU. 

23 I.C. 818. 

Burden of proof. 

In an ejeotment suit by an inavtdar the bur- 
den of proving the title is on him. ( Bashyam 
Aiyangar and Moore. JJ.) VENKATA 8UBBA- 
BAYA V . DABAPPABEDDI. 9 1 0 366- 

9 M.L.T. 218. 

Burden of proof . 

In a suit to recover possession on the ground 
of dispossession, tho burden of proving posses- 
sion within twelve years from the commence- 
ment of the suit is on the plfl. He must suc- 
ceed on his own title and mu9t not rely on 
the delect in title of his adversary. ( Drake 
Brockman . J. C., Champat v. Laxmi Nara- 
YAN. 49 I 0. 70. 

Burden of proof— Title and possession • 

Where the action ie in ejectment it is inonm- 
bent upon the plaintiffs not only to prove their 
title but also they have been in possession 
within twelve years of the date of the suit. 
[Das and Kulwant So hay , JJ.) BABU Chat- 
rapat Pbatap Bahadur Bahi v. C. G. 
LEES. 1 P L.R. 822-4 P L.T. 487 = 

1928 P. 968. 
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BJEOTMENT-Barden of Proof. 

—Burden of proof— Title— Possession— 

Proof of— Presumption. 

It is only io oases where there is no evidence 
of the plamtifl as to dispossession or, what 
amounts to the same thing, where the evidence 
is valueless, that the plaintiff fails to make out 
his case by merely proving that he had an ante 
oedent title and possession. II from the evi- 
dence given by both sides the Court has a 
difficulty to oome to a definite conclusion or if 
the Court considers that evidence is not alto- 
gether satisfactory, in euoh oiroumstaoces, the 
Court oan give weight to the probabilities of 
the case or to aDy presumption which might 
properly arise from the faot that the plaintiff 
had previously been in possession and had 
title [Milter, O.J and Mulluk , J.) TIAN 
8ahu v. Molcband Sabu. 2 P 1 = 

8 P.L T. 460 = 1922 P. 432 

Burden of proof— Onus on defendant 

to prove better title. 

Where a person in possession of a property is 
dispossessed by another the onus is on the 
latter to show that he had better title than the 
former, 2 P.L.J. 61, Ref. ( Jwala Prasad. A C. 
J. and Das , J.) AWADH Bibabi DIKOHIT v. 
JlTU SAHU. 64 l.C. 248. 


Burden of proof— Pig. to rely on the 

strength of his own title . 

It is the strength of bis own title, and not 
the weakness of the deft. ’a title, that should 
support the plff. in a suit for, ejectment, I Jwaia 
Prasad , J.) GBASITA 8INGH V. BHAGMANI 
KOBB. 37 l.C. 924. 


Burden of proof— Title— Proof* 

If a person suing in ejeotment wants to suc- 
ceed, he must striotly prove his title tChamier , 
C.J. and Jwala Prasad, J.) ADIT NabaYaN 
Singh v. Kahabir Pba6ad Tewabi 

1 P.L.J, 324- (1917i Pat. 12 = 
86 I.Q. 607-2 P.L.W 3i7. 


7 Burden of proof— Deft. 9 e title not lost 

by waiver of rights by a third party. 

Id a suit for ejeotment plfl. must prove his 
own title. No title oan be acquired against 
the deft,, by a waiver of rights by a third party 
not binding on that party, the more so, when 
euoh waiter is, to the knowledge of the Oourl. 
falee. ( Roe and Jwala Prasad , JJ.) Duboa 
Bai v. 80BBA SINGH. 84 I.Q, 827, 


rr*”*" °t Proof-Proof of title-Onus 

on plaintiff. 

A person not in possession ought to show a 
better % title to the property from whioh be 

**£* M Pwadn in possession. 

(Ormond, J.) Mauno Po Jin v. Mg Ni. 

29 I.O. 886-6 Bur, L.T. 72, 


Oo-itiavor. 

%°~* }uxUr - m AWi*™nt to final 

<» proper 

nQht to sue in ejictmont. 


EJECTMENT — Co-Bharar. 

A plff. suing to reoover possession on a title 
derived from an agreement with the owners 
must prove his preeeut right to possession under 
the agreement. The agreement in question 
provided that the respt. was to be a co-sharer 
with two plffa., that he would finance the liti- 
gation by them and that in the event ofsuooesa 
he would be entitled to the proprietary posses- 
sion of the share stipulated. Held, that the 
agreement conferred on the respt. no present 
right in the property in soil and that be oould 
not join in bringing or continue a suit in ejeot- 
ment in respect thereof. 32 I. A. 113. Dist. 

( Lord Hinson). BASANT 8INGB o. MAHA- 
BIB PBBSBAD. 39 All 273 = 40 I. A. 86 = 

16 O C 188 = 20 M L J 301 -=14 M L.T. 04=» 
17C.W.N 669 = 11918) M W N. 481 = 
11 A L J. 469-17 € L J. 666 = 
19 1C. 340 -16 Bom L.R. 626 iP.O ). 

[On appeal from 12 1.0. 847 = 14 0.0. 299.] 

Co- sharer— Trespasser on land. 

One of the co-aharere oan sue to ejeot a tres- 
passer from the joint land. fl90i) A.W.N, 36, 
Foil. [L ndsay and Kanhaiya Lai , JJ.) BBI 
Thakuji v. HiraILal. 44 At!. 634- 

20 A.L.J 609 = L R. 3 A, 881 = 1922 All. 408. 

9 

Co-s/iarers— Suif by one of several 

persons jointly interested. 

Ooe of eevtrrtl porsons jointly interested is 
entitled to sue a trespasser where the removal 
of the trespasser is neoessary for the enjoyment 
by the plfl. of his rights. iChamier, J.) ROBAN 
8INGB v. A6BANI BBGAM. 17 1.0 469- 

10A.L.J. 618, 

-Co-sharers— Rtp/if of one sharer to 

sue — Joint possession. 

A person entitled to an undivided half-shart 
of a piece of land cannot sue to eject any body 
from the whole of it. But he oan sue for 
r-.oovery of joint possession of the eight annas 
share and to enforoe his right by a partition if 
he wai not satisfied with the delivery of posses- 
sion of an undivided half-share. {Coze and 
Chatter jee, JJ.) GAJADHAR Abir v. BhIKARI 
Lal * 27 l.O. 228-16 O.W.N 1011. 

Co sharers — Co-sharsrs landlord 
whelhtr can tjrct tenant , ' 

A oo-sharer landlord oanDot by himself sue 
to ejeot a tenant but he oan so sue to ejeot a 
trespasser. (Coze. J.) GaNODANNESSA BlBI 
tJ. MaKSEDDaNNESSA BlBI. 11 1.0. 84. 


1 Co- sharers— Bight of suit— Co-owner 
in possession. 

An ejeotmSrft suit by one co-owner in whose 
sole name the lease was granted and by whom 
exolusive title wAs set up on the basis of the 
lsase, is not maintainable although if he had 
not questioned the title of the other oo-owners 
ho might have been considered as holding on 
his own behalf as well as of the others. The 
ooDserit of the others given in aeoond appeal 
would not matter. (Chatterjee, J.) Brojonath 
if, Ui>AT OHANDBA. 9 1.0. AST i 
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EJECTMENT— Co «barera. 


Co-sharer. 

The question whether a co-sharer occupying 
a portion of the joint land wi'bout denying 
the joint character thereof should be allowed 
to retain it until partition in the case o! abadi 
land when that land has been reduced to a 
minimum area barely 6offi:icnt for the com- 
mon purposes of the village was raised but was 
not decided. The highest Court of appeal 
may allow the amendment of the plaint. 
IShadi Lai, C J. and Leslie Jones, )■) MaNJI 

ASHAQ A LI V. GIIULAM MAHOMED * 

3 Lah. L- J . 79. 

Co-sharers— Co-heirs— Suit by'.i some 

only— Relit! . 

Where some only out of several heirs of a 
deceased proprietor bring a suit for possession 
of the property left by him they can recover 
their shares of the estate and not the whole 
estate. I Shah Din, C J and Le-Rossiwol, J 1 
BHABI V. KBANNU. 1 * l.C. 163 = 7 P.B 1918. 


Decree, form and effect. 

Decree, form and effect— Decree for 

redemption. 

In a suit lor ejectment the Privy Council 
passed adeoree for redemption of the mortgagee 
to which the property was held to be subjeot 
on terms a9 to costs with a view to the shorten- 
ing of litigation. [Lord Shaw), RlCHABDROBS 
BEINNER V. KUNWAB NAUNIHaL BINOB. 

35 All. 211-40 I k 108-25 ML J HI- 
(19181 M W.N 500 = 13 M L T. 488- 
11 A. L.J. 494 = 17 G.L-J 959 = 
19 Bom L.B. 502 = 19 I C 267 = 
17 O W N 853 (P.C.). 


Decree, form and effect — Failure to 

prove exclusive title by co-owner— Joint posses- 
sion, if could be decreed, 

A decree for joint possession of joint proper- 
ty can be given where plaintiffs alleged but 
(ailed to prove exclusive title to certain fraotion 
of the joint estate and where the defendants 
asserted their exclusive title but it was found 
that they have no such exclusive title. IShadi 
Lai, 0.3 . and Leslie Jones, J.) MANJI ASHAQ 
ali v ■ Ghulam Mahomed. 3 L L.J. 75. 

Decree, form and effect. 


I In an ejectment suit the decision of the Rev. 
Court that the plfl. is an under-proprietor 
simply means that he has made out a prima 
facie claim to under proprietary rights and it is 
no bar bv the deft, to a suit in the Civil Court 
for a declaration that plfl is not an uDder-pro- 
prietor. (B.JmJ.B.M I KRISHNA Pal BlNOH «. 
RAM DULABI. 34 I C. 763 = 3 O. L.J 234. 


Decree, form and effect— Suit for 

possession. 

In a suit for ejectment from and possession 
of a house, the decree should be for possession 
of the whclo and not a part. IKir.caid. 3 C. 
and Kennedy. A.J.C.) HUSSAN LaL MUHAM- 
MAD V. BACHALAJ1 Nath. 62 I C 880 = 

15 S.L.R. 79. 


EJECTMENT— Joinder of Parties. 

Defence. 

Difence— Notice — Rent— Entry — 

Wrong . 

When there h*3 been no enhancement of 
rent in fact, bat simply by a clerical error the 
rent is shown as enhanced in the partition 
papers, the tenant cannot avail of the wrong 
entry and set up a fresh statutory period from 
the time of the partition, though in the notice 
of ejectment served on him the amount of rent 
entered id the partition papers >8 put down. 
[Campbell, J.M.) ACHAIBIB 6INGH P DALIT 
SINGH. 33 l.C. 234 = 2 O L J. 717. 

Defence— Plea of permanent tenancy— 

Court , whether bound to enquire . . 

Id a suit id ejectment, where the deft. 9ets 
up a pita of permanent tenancy the Court is 
bound to enquire into it8 truth and record a 
finding thereon. ( Maung Kin, J ) Ma SHWE 

yat adng v . Matjng dali. 

9. Bur. L.T. 152 = 83 I C. 888 = 

9 L.B.R. 27. 


Defence— Grounds. 

A purchaser under an unregistered sale of 
immoveable property let into possession by the 
vendor, cannot plead his possession as a 
defence to a suit in ejeotment by one having 
legal title to recover. 29 Mad. 336. Poll. 
[Maung Kin, J ) MAUNGBO v. MAUNG TUN 
BYU. 33 1.0. 121, 


Endowments, 

Endowments— Tenants on— Equitable 

relief . 

In a suit for ejeotment, the defts. bailding 
shops on wakf property are entitled to the 
value of the buildings when Mutawalli allowed 
them to remain for a long time. (Chevis and 
Leslie Jones, JJ.) FAZI lLAHJ v ZaFAR ALI. 

32 l.C. 538 = 86 P.W.B. 1916, 

— — Endowments — Title— Invalid aliena- 

tion. 

An alienee, who does not obtain any valid 
riehtsuoder the alienation (i.e.) transfer of 
detutter property cannot maintain a suit for 
possession. (Sundara Aiyar and Sadasiva 
Aiyar, JJ.) KOOLAPPA BOWTBRR v APrU 
A SABI* 17 1 0.736. 

Endowment— Ejectment suit— Proof. 

The plfl. in an ejectment suit for recovery 
of property alleged to have been appropriated 
by way of endowment for the upkeep of endow- 
ed property must make out as strong a case 
as od 6 who wishes to eet aside alienation of en- 
dowed property. ( Lindsay . J C. and Stuart, 
A J.C ) ABDUL SHAFUB V. SHIAM SUNDAR 
DaS . 17 I C. 303 = 16 O.O. 76. 

Joinder of Parties. 

Joinder of parties— Suit— Parties. 

In a suit for ejeotmeut all the parties in actual 
possession whom it is desired to ejeot, should 
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EJECTMENT— Joinder of Parties. 

be made defts. (Richard-on and Beaeherolt, JJ.) 
8ATISH Chandsa Sark a r v. bbojo Gofal 
DDTTA. 46 1.0 101 = 22 C.W.N 801. 


EJEOTMENT— Plea of Possession. 

jus tertii. [Whitt, O.J., and Sankaran Nair. J.) 
KaNAKAMMAL V ANA NTH » MATH I iMMJL. 

23 I C. 901=37 Mad. 293. 


— — Joinder of parlies— Necessary parlies. 

In an ejeo'ment enit the transferee of the 
tenanoy right and tenants holding as trans- 
feree’s sub-tenants are necessary Darcies. 
{Holmwood and Imam. JJ. j Me»H UZIR Adi 
8ABDAB v. SAVAI BBHAR. 43 Cal S33 = 

32 I 0. 791 = 20 C.W N. 347. 

• Joinder of parties— Person in receipt 
of rents and profits. 

All parsons who are aotoally in physioal 
possession of the properly should be made de- 
fendants to a anil for ejectment. It ie neither 
neceseery nor proper to join any person who 
is merely in reoeipt of the rents and prodts of 
the land. (Ross, J ) Babo POONIT SINGH t>. 
'Kamad Singh. 72 l.fl. 1038. 

— Joinder of parties — Non -joinder of 
person under whom defendant holds— Effect. 

A deoree for possession can ba given in an 
ejeotmont suit against the person in juridioal 
•possession, even if for some reason or other, the 
plaintifi does not implead or claim any relief 
againet the party who has pat the defendant in 
aotual eosaession of the land. [Das and 
Adam i. JJ.) Bhagwati KUEB v. Jagdam 
•SAHAY. 8 P.L.T. 429 = 0 P L J. 601 = 

19221 P. 382. 


Jui tertll. 

——Jus iertii— Co-sharer in possession of 
whole. 

Plea of jus tertii oannot be sat up by a tres- 
passer agiinst a leasee from one who obtained 
title to the property by adverse possession. 
{Fletcher and Smither, JJ.) Basi Roddi 
Sheikh v. Mobabak Monshi. 40 1.C. 187. 


Jus tertii— Plea oft 

A person olaiming aa an heir to the laat male 
owner is entitled in a suit by Crown for eject 
moot ou the ground of esoheat to plead jus tertii, 
12 M l. A. 448. Ref. {Wallis, O.J and Besha- 
pir» Atpar, J.) BBOBBTABY OF STATE v 
fiUBBAYA KABANTHA. 18 M L T. 804 = 

2 L.W. 1178-81 I O. 890 = 
(1918) M.W.N. 982. 


- T "”““ iy 

As against a trespasser possession is title il 
was obtained peacefully and jus tertii oonld i 
*•■•*“* Q uar e. Whether il plfl.’g p068 
sion waB foroiblo he could reoover poesessi 

N?lr in* 1 *’ (aada3iva and Napier. J 

Bmm Q0ND4P ?r D w' A8DPALDBE BOD 
Buddy, « - - 2 L W. 912= is u L.T 3t? 

811,0.8.8 =,(1918) M.W.N. 8 

-—-^M-ms-Plaintiff must pro 
»ly opon the defendant'. failure to pie 


--Jus tertii — Join* fres^issera. 

A dell, who id sued a3 trespasser oao rely 
upon the title of his co-dell, if both are alleged 
to have been acting in ooQcert, even though his 
own derivative title is Dot proved. 

A.J.C.) BHAO SINGH v. MABIPAT. 

47 I 0. 350. 

; Jws ttrlii— Third parfp discfatmirw 

inUrest. 

Where the plff. sues to eject the deft, and the 
deft, sets up the title ol a third person, the mere 
faot that third person disclaims his right is no 
ground for decreeing plfl.’d enit in the absence 
of proof of his title. (Lindsay, J C.) TlLAK- 
BAM Vs Beetaram. 80 I G. 803=* 

2 O.L.J. 388. 

Notice. 


Notice— Validity— Waiver . 

In oaaee not governed by B.T. Aot or T.P 
Aot a notioe to quit must be raarooable and 
need not terminate the tenancy at the end of 
the year and the final Court of facts is to 
determine these points. Mere aooeptanoe of 
rent due for a period prior to the notioe doea 
not amount to a waiver. (N.R. Chatterji and 
W.WftotlM, JJ.) RATNESWAR DAS V. SBBB 

Kamal Deb adhisab Goswami, 

88 1.0. 191 =33 O.L.J. 299. 


—Notice — When invalid, 

A notioe in ejeotmont is bad wherein the 
plote of land specified do not oompletaly oover 
the area epeoified. (Holms and Campbell JJ \ 
8DBAJ Bali v Manages of Nanpab'a 
estate. 33 i c. ias-2 o.l.j. ?fa 


Plan of Posseailoo. 


— — Plea of possession and title— Title— 
Strict proof of, essential— Oon/used bounda- 

mi. 

In *903 plfla. susd to eject defts 
oenain lands as being part of their 
Both parties olaimed under leases grouted by 
the Zemindar dated 1834 aud 1838 respectively 
The looality exoept as a bael was* alrll/v 

^ time ° f r-wwi survey S 

The !& T 7 5 9m0 - disa PP 0 »«d >0 1880. 

The High Gourt in deoreoiog the plff 'a suit 

lermmed its area not by any positive flodin/of 

it? boundaries but by ooojeoturing the hinn^A 

riee of deft, ’a laud, the delta. £!?»£ JSSt 

possession. Beld, reversing the High Oourl'ii 

judgment that the plffs. must fail rr j 

PhUlimore). Gopalchandba OhaudhabI 
v. RAJANI KANta Ghosb. 47 Oal. 4fS» 

aio.w.N. flaa'ip.o.j. 

—Plea of possession— Plff.' 3 

The person who ie in possession of the tm.i 
property, o*n uaooasafull* defend hisT.? 
aiou against heirs of the' s.Uloc whose’S 
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EJECTMENT— Plea of Pouesilon. 


EJECTMENT— Proof of Title. 


under resulting trust are barred by limitation. 
( Scott . C J. and Chandavarkar , J.l MAHO- 
MED IBBABIM V. ABDUL LaTIF. 

37 Bom. 447 = 17 1 0 689- 
14 Bom. L-R. 987. 

Plea of possession or title— Title— 

Strict proof necessary. 

In an action in ejectment where the plfl. 
has proved bis alleged title, the Court shall not 
refuse him relief on a ground not only not 
urged by the deft, but wholly inconsistent 
with lb? delenoo taken by him in his written 
statement. {Mookttjee and Beachcroft , JJ ) 
ISBAN CHANDRA DHUPI V . NlSBI CHANDRA 
DUPI. 22 C.W.N. 853 = 41 1.C. 378 = 

29 0 L J 1. 

Plea of possession— Title— 8 it ici proof 

essential . 

A person in possession can resist a sait for 
ejectment against all but the true owner, 
though his possession is that of a trespasser. 
He o*n resist the suit on the ground that the 
assignment to the plaintiff ia a 6ham transac- 
tion. 15 Bom. 1, Rel. upon ; 36 B. 37, Expl. 
[Ayling and Bannay , JJ.) RajammaL v. 
Mahadeva Yogi. l L W. 777 = 

(1914) M W.N. 717 = 25 I C. 657 = 

27 M L J. 445. 


Plea ot possession— Plaintiff or defend- 
ant title not prove 1 — Defendant in possession . 

No suit can lie where it is found that neither 
plfl. nor deft, bad title and plfl. was not in 
possession at the date of suit and for some 
years prior thereto, to give him a title by 
prescription. (Sundara Aiyar and Phillips , 
JJ.) VENKATaCBELL* V. CHINN* GOUNDEN. 

10 M.L.T. 432=12 1 C 883 = 
(1911) 2 M.W N. 460. 

Plea of possession— Possession within 

12 years— Proof of. 

In a suit for possession upon a dispossession, 
the plfl. is bound to establish a subsisting 
title, fi e., within 12 years immediately preced- 
ing the commencement of the suit. *25 M L.J. 
95 (P.C.). Fell i Drak* Brockman , J.C.) 
KEROJI KUNHI V. EKOJl KUNB1 V. AKAJI 
KUNBI. 84 I 0. 1*1* 

Plea of possession . 

Where in a suit toe ejeotment the title to the 
property is admittedly in a third party and the 
plff’s. claim is based only on long possession, 
the plfl. must prove that tbe deft, ia a trespasser. 
( Mullick . J I CENTRAL KABEND COAL COY., 
Ltd. v. Kartik Ri\tani. 34 I G 616- 

1 P.L J. 47. 


Plea of possession— Possessory title— 

Government— Possession prior to suit— Pre- 
sumption of title . 

P.fL was entitled to the same presumption 
of title against Govt, ae against any one else 
created by previous possession, and notwith- 
standing the levy of peoal assessment, the 
Govt, must prove antecedent possession in 
Govt, or displace the presumption of title aris- 
ing from plfl.’s possession, ( Sundara Aiyar 
and Sadasiva Aiyar, JJ.) KAMBBAMPALY 
Venkatasubbiab v. Secretary of state. 

16 I.C. 589-(l912) M W.N. 881. 

Plea of possession— Possessory title— 

Decree on, 

Where it appears that plfl. in possession had 
been dispossessed by deft, and at the date of 
suit deft, had not acquired a title by prescrip 
tion and neither party i3 found to have a good 
title, plfl. as the prior possessor, has a right to 
reoover pcsseesion from tbe deft, who oannot 
show a better title. 26 M. 514 ; 10 Bom. L.R. 
571 ; 29 A. 52 ; 0907) A.C. 73, Rel. ; 26 C. 679. 
I)i8. I Sundara Aiyar and Ayling, JJ.) KAL- 
YANAM BASAVAYYA v. ALaKAM MALLAPPA. 

18 10.613. 


- plea of possession— Possessory title — 

Good against all but the true owner . 

In a suit (or ejectment tbe plfl.’s possessory 
title, in the absence of a better title proved by 
the deft, bolds good against all the world, 
except the true owner. 26 M. 614 ; 29 A. 52; 
Perry v. Gietold, 1907, A.C 73, Ref. < Sundara 
Iyer and Ayling , JJ.) ADI NABAYANA IYER 
2k. Kb I BH Nan. (1911) M.W H 707 = 

II 1. 0.97-11 M.L.T. 181. 


Plea of possession— Payment of Qovt. 

revenue . 

In a suit for possession by one trespasser on 
Government land against another, the one who 
has paid Government revenue on the land is 
preferred Assessment to government revenue 
convert* the trespasser’s possession into a legal 
one. ( Maung Kin . J.l TUM AUNG v . MA 
HTEE. 86 I C. 933*»12 Bqp. L.T. 268. 


Proof of Title. 

Proof cf title— Possession— Suit for— 

Registered conveyances for over fifty years. 

lo a suit for possession the p>fl. based his 
itle on a grant from Govt, but he could not 
produce it. He however produoed registered 
jonveyances, mortgages and leases and other 
litle-deeds. As dods of these were impugned, 
t was held that a dear title to property was 
proved. ( Lord Moulton'. JOBN KING v. 
CHAIRMAN OF MUNICIPAL COMMISSIONERS 

DF HOWBAB. 18 C 

27 M.L J 20-26 I C. 949- 
on a U. 407 fP.G.h 


Proof of title— Possessory suit. 

A suit based on title could not suoceed on the 
ground of po3ses6ory title in oase plaintiff failed 
to prove his real title. {Gokul Prasad, J.) WALI 
MUHAMMAD «. ANTOO KOBBI. ^ ^ ^ 


Proof of till*— Onus on plaintiff— 

Weakness of defendant' a title. 

Where plfl. sues to reoover possession ol land 
on deolaration o! bis title, he must prove his 
title. II he (ails to do so, the mere lailare ot 
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* Proof of title • 


An ejectment suit brought by the purchasers 
at a revenue eale was resisted, as the deUe. 
held the lands in dispute as holders of tenures 
from before the permanent settlement, hour 
deeds were relied upon ; the latter two deeds 
covered portions of land and the right created 
was of a part- proprietor and not of a subcrdi- 
oate tenure holder. The two later deeds over- 
lapped the earlier deeds oovermg the mudafats 
while the later deeds covered these and two 
more. The Buit was declared lor joint posses- 
sion of a share of a disputed land. W** 1 "*’ 13 ' 
C.J. and Mookerjte, J.) SabODA K.UMAR 
BOT .. 3AQAB.NDBU S.BA. ' 


• Proof of title . 


The tide existing on the date ol the suit 
must be the basis for the plfl/a success. 
{Challerjee, J.) CHATEBDHABI Lal v. 
BlRANCHI LAL. 9 Lv* 

•Proof of title— Plaintiff to prove title . 


In a*Buit in ejectment or declaration and 
injunction, plaintifl can suooeed only on the 
etrength of his own title and not on the weak- 
ness of a defendant’s title. [Abdul Raoof and 
Harrison , JJ.) Mt. DUBGA Devi v. Mt. QHIB 
DEVI. 4 Lah. L.J. 173-1922 Lah. 83. 

p r00 f of title— Title— Strict Proof— 


Heirship, 

A person claiming possession of the property 
of a deoeased Mahomedan as a distant kindred 
most establish by evidence that all persons 
having a prior or better title than him have 
been exhausted, or do not exist. (Aful.’tcfc and 
Atkinson, JJ.) Bheikh Mirza v. abdul 
GANI. 4| l.o. 838-4 P.L W. 130. 

Tenants. 


Tenants— Proof of— Plea of tenancy 


not proved , 

In a suit for ejeotment based on title a person 
alleged to be a tenant denied the plaintiff's title. 
At the trial the plaintifl proved his title bnt 
was unable to prove the teoanoy alleged by 
him. Held that the plaintifl was nevertheless 
entitled to a decree for ejeotment. ( Ookul 
Prasad, J.) Lachman Das v. Mulchand. 

1923 All. 411. 

•Tenants— Failure to comply with terms 


EJEOTMBHT— Trespassers. 

rent was the one fixed by the OoDtroller .uJ 

aa all terms of the lease had beeD 

with though in terms oltheetaodardisefi 

rent, the lease wae subsisting. Even .11 

there was a forfeiture, it could be relieved 

against under S. 114. T. P. Aot. «? n »nd 
tion of the section, is not in any aflec ed 
by the provisions of the Rent Aot. {Oreat its, 
j’, AHINDBA NATH CHATTEBJEE V. TWISS. 

49 Oal. 130-1922 Cal. 394. 


-Tenants— Suit by -Tenant-in-common 


cl lease— Relief against forfeiture— T. P. Act. 
S. 114. 

In a suit for ejeotment on the ground that 
the terms ol the lease hid not been acted upon, 
the defendant pleaded that the standard rent 
fixed had been paid duly to the Bent Controller 
and all terms ot the lease complied with in 
terms of the standard rent. Held, the. proper 

voi. in— 5 


A tenant-in-common can sue in the Madras 
Presidenoy for hie share only when the property 
is forfeited by the lessee. 38 M. 445, Fol. 
[Seshaairi Aiyar and Kumar asioami Sasin , JJ.) 
ahmed Sahib u. Magnesitb Syndicate, 

32 1.0. 512 = 39 H. 1049* 

Tenants— Suit by landlord . 


A landlord can proceed in ejeotment against 
one who has been recorded long as sole rent- 
paying tenant, in reveuue records, regardless of 
any oo-beire* claim, (floimei 8. M.) TRIBUWAN 
DAT V. MUHAMMAD ABDUL HASAN KHAN. 

33 1.0. 264-2 O.L J 746. 

Trespassers* 

_* Trespasser — Right of landlord to sue . 

It is open to a landlord, where bis title is in- 
jeopardy from the aggression of a neighbouring 
zemindar and where hie title may be damaged 
by a denial of his rights over the land, to bring 
a suit for the purpose of being put into posses- 
sion of the land as against them. 10 0. 1076, 
foil. ( Mookerjte and Chotzner , JJ.) RAJ 
Kumar Mandal v. ali Mia. 87 O.L.J 94- 

1923 Cal. 192. 


Trespasser— Ltssor's right. 


A trespasser in aotual possession for twenty 
years of land let out on lease by the owner oan 
be ejeoted unless he has takenahona fide settle- 
ment from a third person, whom he believed in 
fact to be the landlord. [Fletcher and Smither , 
JJ.) HAJBA 8ARDARA t> KUNJA BRHAR1 
NAG. 25 O.L.J. 633-40 I 0, 27i«= 

21 C.W.N. 1001. 


—Trespasser- Landlord and tenant— 

Suit for trespass. 

A tenant, in possession of land ia the proper 
plfl. to sue for trespass on it. (Sanderson, O.J., 
Woodro^e and Mookerjee , JJ.) RAMCHANDRA 
SILL 0. RAMANMANI Dabi. 36 1.0. 890- 

20 Q.W N. 179- 


Trespasser— Co-sharer landlords. 


The rule that all sharers (of the landlord 
right in the land) should unite in a suit to 
determine a lease is not applicable to a suit 
to ejeot a trespasser. 7 0. 414, Ref. (Sandenon,. 
C.J. and Mookerjee , J.) DWabkanath ROY 
v. MAthuba Nath boy. 24 O.L.J. 40 - 

II 1.0. 631-21 O.V.K.UU 
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EJECTMENT — Trespassers 

Trespasser— Suit for declaration of 

title and for possession — Title proved— Position 
of defendant. 

Where in a suit for a declaration of title aod 
for recovery of possession from the deft, the 
title of the plff. is proved, the deft, must bo 
deemed a trespasser in occupation of the land 
and is liable to be ejected at the instance of the 
pifl. I Mookerjee and Beachcroft, JJ.) 8HASBI 
bhushan Mandal v . Ram Sebak Mandal. 

24 I.C. 161. 

Trespasser— Raiyat inducted by tres- 
passer— Rights of. 

A raiyat inducted by a trespasser in good 
faith has full righ.s and is an exception to the 
general rule that no one can coufer a better 
title upon another than he himself has. but the 
exception will not extend where there is no 
good faith on the part of both. ( Camduff , J.) 
RAJENDRA NARAIN 8AHA V. ASHUTOSH 
SANYAL. 18 I.C. 194. 

Trespasser— Compensation— No duty 

tc pay. 

Where a parson trespass on the laud of 
another and spends considerable money in 
effecting imprevemeots on that land, be is not 
entitled to compensation from the true owner 
when the latter seeks to eject him. (Chevis and 
Harrison , JJ.) WAZIBI MaL v. GANGA RAM. 

69 I.C. 578. 

■ ■■■ Trespasser , 

Where the defts. aoted on their own behalf 
only in sumg a trespasser for possession their 
adverse possession begins from the date of their 
possession as agaiost their co-eharers. (Le- 
Rossignol, J.) Zulphi v. ASGHAB. 

8 Lah. L J. 441. 

Trespasser— Person having possessory 

title can sue , 

A person having a possessory title to immove- 
able property or a transferee from such persons 
can maintain a *uit to eject a trespasser. (Sch- 
wabs, C.J. and Wallace, J.) Fartbasabathy 
A IYAR V. 8UBBARA Ya GRAMANY. 

45 M L J. 175-17 L.W. 763 = 
(1923) M.W.N. 352 = 1924 Mad. 67. 

Trespassers— Possessory title —Right to 

slid defendant— Joint possession . 

It is open to a plaintiff who was in possession 
but was disp itseseod by the deft, to 6ue for 
recovery of possession on the strength of his 
possessory thlo If the defendant shows an 
equal ngnt or title wi:h the plaintiff, the latter 
will be entitled to be put in joint possession 
with the fo:mer. If the pill has a better right 
than the deft, the* Utter must surrender pos- 
session. 26 M. 514 ; f 192 ! } M W N. 248, Rel. 
( Kumar aswimi Sas ri and Devadoss, JJ.) KAJI 
AMIR SABIB i;. KAJ1R MAHOMED OLI AHMAD 
Sahib. 13 L W. 480 = 66 I 0. 287* 

(1922) M.W N. 439. 


1 EJECTMENT — Trespassers, 

— Trespasser— Quit by lessee— Title- 

Voidable transaction , 

A permanent lease of a trust property in 
excess oi the trusteed powers is not void but 
only voidable and the lessee may use the lease 
for (be ejectment of tbe trespasser from the 
land 40 Mad. 212 ; 86 Cal. 1001 ; and 40 M. 
709, ref. ( Spencer and Scshagiri Iyer, JJ.) 
KADIR MASTHAN ROWTBER V. 8EGAMMAL. 

43 Mad. 433*38 M L J. i98 = 
(1920) M.W.N. 183 = 11 L W. 197 = 
33 1C. 633 = 27 M L T. 286. 

Trespasser— True owner— Right of, 

A true owner cannot at all times enter his 
owu premises and use force and violence to 
eject a trespasser ; such au act though uot 
tortuous, may yet give rise to criminal liability, 
if attended with force or violenco. ( Ayling and 
Oldfield , JJ.) Mabgam aiyar v. S. J. 
Mercer. 15 Cr. L.J. 225 = 23 1 C. 177 = 

(1914) M.W.N. 124. 

Trespasser— Right of landlord to sue 

in ejectment. 

It is open to a landlord to auo to oject a tres- 
passer even though the teuanoy subsists. 11 N. 
L R. 124 ; 18 N.L R dJ, referred. (Batten, J. 
C.t D EBURAM V. PAHLAD PRASAD. 

1923 Nag. 79. 

Trespasser — Right oi landlord to sue. 

A landlord can bring a suit in respeot of his 
tenancy against a trespasser. His right to 9ae 
in ejectment is not abandoned. ( Prideauz , 
A.J.C.) ALLIBBAI V. 8HAN RAO. 

1922 Nag. 216. 

Trespasser— Rent Court. 

A trespasser can be ejeoted through tbe 
rent Court. (Holms, 8. M.) Ram LAL v. 
abul Hasan Khan. 46 1 c, 543 « 

5 O.L.J. 196. 

— Trespasser— Admission to tenancy. 
Receipt of rent, (or periods subsequent to the 
death of a tenant, from a -man who is Dot an 
heir but takes possession of tbe holding of the 
deceased tenant, amounts to hie admission to 
tenancy, and a fresh statutory period begins 
from the time he Ukos possession of the 
holding. ( Holmes , 8. M. and Campbell , J. M.) 
Jagmohan Uiudhya v. Kamta briboman 
Prasad Singh. S3 1.0. 247 = 2 O.L.J. 730. 

Trespasser — License suit by. 

An ejectment suit can b* instituted by a 
lictnsce against a trespasser. ( Stuart , J.C.) 
bITARAM v JAGAN Nath. 17 1 0.469 = 

15 O.C. 317. 

Trespasser liable to ejectment— By ten- 
ant in possession in spite of landlord's support. 

A nwo trespasser, in spite of tbe landlord’s 
support, is liable to ejeotmenfc by the tenant, 
against whom he cannot retain possession. 
(Chamter. C. J. and Sharfuddin, J). KARTIO 
rewani v. The Central Karkend Coal 
CO., LTD. 37 I.C. 1004 = 1 P.L.J, 480. 
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EJECTMENT— Miscellaneous. • 

Trespasser- Right tosue-Person enti- 
tled to possession. 

The owner, cr perGOD in possession ftlone can 
gtie tor trespass ; the beneficiary of a P° b 10 
obariiy, cannot sue without joining the trus 
teaa patties. 'Foana J.l COWiSJI «• 
BELLA. 50 I C. 809 = 11 Bur. L.T. 249. 

Miscellaneous. 

Suit by heir of person in possession . 

A heir ol ft person in possession is entitled to 

bring a suit for possession against one who bas 

no better title. (Chamfer, J.) 8ROHAN SINGH 

V. AH8ANI BEOAM. ” ! r °V *Sr 

10 A.L.J. 518. 

— Suit-Burden ot proof— Title ol plaint • 


Id an ejectment suit, the plff. oao eucoeed 
only on the Btrongth ol bU own title. He oan- 
not be allowed to abandon hia own case and 
adopt that ol the deft, and on that footing 
claim relief (Batchelor and Roe, JJ.) BAL- 
MUKUND KESARDAS V . BHaGWANDAS KE- 
SABDA8. 19 1.0. 401-16 Bom. L.R. 209. 

•Nature of tenancy —Duly lot Court , 


Id an ejeotment suit, the Court mast come 
to » finding as to the nature of tan.noy and 
alio whether the tenanoy bo found' h«e beea put 
an oad to, on the date of suit; (Sadasiua 
Aifiar and' Napier, JJ.) IttINaN t). GOVIN- 
DAN NAMBUDRI. 62 I.O. 390 = 13 L.W. 397. 

EJDBDEH QEHBRIB. 

<r. 8t§ Interpretation op statues. 


ELECTION. 

• • 

8i$ also (1) 8UOOR8SION ACT, 8s. 167-177. 

(2) T. P. ACT, 8. 85. 

(8) will.; 

Petitions need] not be verified— Who 

cm challenge. 

Ad eleotioQ potitioo need Dot be verified as in 
the oase of plaints udIcbs the particular Aot 
under which the petition is put in specifically 
requires it. It is only a person who has 
actually contested an eleotion and who olaims 
to havo been validly eleoted or a body ol eleot* 
ora who can challenge the validity of an 
eleotioD. (4f tars, 0.3, and PiggoU , J.) 8UBAJ 
HAR4IN V JANG BAHADUR. 

45 A. 687-1924 ill. 132. 


election. 

Temple committee - Mettxng r Nofc* ot 

_ Want of quorum— Adjourned meeting. 

With vocy limited exceptions where * ® p ® c h ‘*! 

eleotion, be.og by a definite body ou a day of 
whiob till summons, the electors had n 
notice! Key were all entitled to be.epeoml.y 
summooed. and il there was any 0 “‘ 36 ‘°“ *? 
summon anv ol them, unless they all happened 
to be present, or unless those not summoned 
were beyond sommoniug disUnoe. as lor in 
stance, abroad-there could D0 ‘ be a ^ 
eleotrol assembly. A meeting of ft temple 
committee for the election of ltustei ® '° r “ 
temple was adjourned for want of quorum and 
Q0 notice of the adjourned meeting was given 
to the other memoere ot the azmmUee. On 
the sdjonrned date the election was held. B eld, 
that the eleotion was invalid for want of notice 
of the meeting -to the members ot the com- 
mittoo. (Marten and Fawcett, 3 3-\ NILKANTB 
DEVRAO V MUBARI GOVIND. 

28 Bora. L R. 315 = 1928 Bom. 272. 


Temple trustees— English law non- 

appltcabiitfi/ — Vo'crs' Usts. 

The oommoD law of Eogland relating to 
Parliamentary elections should not be applied 
to regulate the eleotion of temple tcuetoee in 
India, though the principles wbioh underlie 
that law may be invoked' if they appear to she 
Court lo be in oooformity with the rules of 
juatioe, equity and good ooneoienoe. The fact 
that persons whose Dames were not in the list 
of votere participated in the eleotion did not 
invalidate the eleotion in the absence of any- 
thing to show that the right depended on an 
entry in the voters* list. lAf ookerjee and Chote- 
ner, JJ.) RAGHUNATH 8ARMA V. JIBAN 
CHANDRA 8ARMA. 27 O.W.N. 312« 

BO Gal. 202-1929 Cal. 4Q7. 


ZnfenfionqJ misdescription in or remo - 

tahof voter's name from t voter's list, 

The Municipal Board itself is liable for In* 
tentional < -misdescription of name of duly 
qualified person from list of oandidatea or for 
malioioulr J removal- of name from the list. 
(WdWi aH&'tilUart, JJK) 1 MUNICIPAL Boabd> 

* u ii^fsoiittao tnni^ifariBn ah. i <2;. 


Number 0 / votes recorded exceeding 

maximum — Election void. 

The rule that when the number of votes 
recorded exceeds the maximum that oan bo 
given at an eleotion must be void, is perfootly 
sound, especially when there are no rules to 
meet auote a oontiog^uoy. Where the voting 
paper is void on the face of it, no ovidenoe 
should bo allowed to vary tho recorded voting 
p\per. (Sanderson, O. J. and John Woodroffe 
and Muketj % JJ.) NaGENDRANABBTH *. 
J. Vas. 60 I 0. 347-32 O.L J. 12|. 


Tfafidifj/ of —Infringement of rules. 


Where rules have been framed for tho con- 
duct of elections, they may be either mandatory 
or directory. An infringemeot of the former 
class of .rules avoids the oleotion. Where an 
infringement of a directory rule ia proved, tho 
burden. rests upob those' who maintain the 
validity of an eleottotf ’ ‘notwitbetandlog the 
idftaotloQiof the rule, to show that the result 


v 
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ELECTION. 

was not affected by the infringement, a pro- 
vision as to the time of opening and olosiDg 
the polls ia considered direotorj. ( Mookirjee 
and Panlon, JJ.) SHYAM CHAND v. DACCA 
Municipality. 30 C.L.J. 370 = 

33 I 0. 741=23 G.W.N. 189. 

Supreme Council— Voting by members 

of local council before taking oath of allegiance 
— Effect . 

The omission, by a member of a local conn- 
oil. to take the oath of allegianoe does not make 
him incompetent to vote for the eleotion of 
members to the Imperial Legislative Oouoci). 

( Fletcher , J.) Bbupendba Nath Basu. v. 
RanAJI SINGH. 20 I.G. 676 = 41 Gat. 884. 

Election agent , can be proposer — 

Punjab Government Notification No. 9 of 31 — 
7 — 1920, Regulations 7 and 11 — Punjab Elect • 
oral Rules , Rr. 6 (4), 31, 34 (2) (a) and 42 (l) 
<c) — Amendment of petition— Nomination paper 
delivered before day fixed is not invalid. 

The eleotion agent of a candidate can be 
his proposer or seconder and vice versa. The 
Election Commissioners can allow further or 
better particulars to be furnished subsequent 
to the petition provided no new substantive 
oharge is introduced and that the respondent 
is not taken by surprise. Where the returned 
candidate ia declared duly oleoted on a single 
nomination paper and the validity of the 
eleotion is questioned on the ground that it 
was delivered to the Returning Officer before 
the time fixei, the Commissioners have power 
to deoide the point irrespective of the faot 
whether the point wa9 raised before the 
Returning Offioer, Regn. 7 of Punjab Notifica- 
tion, No. 9, dated 31—7—1920 is ambiguous 
but a9 it is a disabling provision it must not 
be strictly oonetrued against the nominee. 
The Regulation does not mean that a nomi- 
nation paper delivered to the Returning 
Officer before the day fired ib invalid when the 
question of the falsity of the return of expenses 
comes before the Commissioners, they have 
power to decide the same. {Ktnnaway, Abdul 
Quadir and Dalip Singh, Corns.) AMIN Khan 
v. SIKANDAE HAYAT 61 I.G. 744. 

— Corrupt practice — Particulars — 

Amendment of Petition— Candidate and Agent 
— Punjab Electoral Rules, R. 31. 

An eleotion petition alleging corrupt prac- 
tices on the part of the candidate oannot be 
aummarily rejected for want of fuller particu- 
lars. An opportunity should be allowed for 
further and better particulars to be given. The 
ooject of furnishing such particulars is to avoid 
surprise to the respondent aod from that point 
of view they are neoessary in the interests of 
justice. A candidate is responsible for the acts 
of those who, to his knowledge, lor the purpose 
of promoting his elections, canvass for him. 
(Ktnnaway, Abdul Quadir . Dalip 8ingh, Corns.) 
DAUBAN KHAN V. MUHABBAT Khan. 

61 I,C# 357. 


ELECTION* 

Candidats and agsnt— Punjab Elec- 
toral Rules, R. 42 (lj (6). 

The relationship of oandidate and agent is 
muoh wider than that of principal and agent 
and such relationship is to be inferred from 
faote. Where several voters were fed on the 
polling day by persons intimately oonneoted 
with a candidate and aoting on his behalf, the 
inference is clear that they are fed to induce 
them to vote for the oaedidate. ( Ktnnaway , 
Abdul Qadir and Dalip 8ingh, J. Cs.) Raj- 
MAL V. LAJPAT RaI. 61 I.G. 303. 

Form of petition— Amendment— Cor- 
rupt practice particulars to be given . 

The particulars of any corrupt practice alleged* 
must be given in the election petition. The 
Eoglish Law in this respeot has not been 
followed. The rules in India do not prescribe 
any form in which an eleotion petition is tt 
be drafted aod a d aft in the form given at page 
415 of Halebory's Liws of England, Vol. XII. 
or in the form given for a plaint in the 
C.P. Code, Election Commissionei6 oan allow 
amendment of an election petition where it ie 
sought to bring home a ourrupt praotioe to any 
one it is the aotion of that person wbioh must' 
be primarily looked to. A spiritual leader can 
caovae8 for a oandidate provided hs holds out 
no threat or inducement. Indian courts 
should administer the Indian Eleotion Law 
and not the English Common Law. ( Kennaway , 
Abdul Quadir, and Dalip Sinoh, Corns.) 
Babkat ALI v. Muharram all 61 1.0. 337. 

■ — — Bribery and Personation— Irregulari- 

ties— Electing officer empowered to decide 
objection — decision, questioned in a Civil 
Court. 

At an eleotion ol a temple trustee, the agent 
of the successful candidate abetted tbe false- 
personation of a dead voter. There was no 
proo! that the candidate authorised or ratified 
the agent’s act but the inolU9icn of hi9 vote 
did not afieot tbe result of the election ; Held, 
that the false personation did cot invalidate the 
eleotioo, though the vote inoluded ought to be 
rejeoted. (Per Sadasiva Aiyar, J.) The Com- 
mon Law of Eogland relating to Parliamentary 
elections oannot govern the eleotion of a temple 
trustee. The faot that certain voters were 
carried to the voting booth at tbe expenee of 
a candidats docs not vitiate the eleotion. (Per 
Napier, J.) Personation by itself does not* 
invalidate tbe eleotion. Tbe number ol votes 
given by personation should be 6truck off. An 
eleotion is not void because the agent of a 
oandidate had been guilty of one or two cases 
of bribery. (Per Sadasiva Aiyar, J , Napier J, 
contra) Where the electing officers were given 
the power to deoide the objections as to per- 
sonation and to allow or fo disallow the vote6 
at their discretion. Held, that the decision 
given by the electing officers honestly on the 
objections raised oannot be questioned by any 
prooeedmgs in Court. (Sadasiva Aiyar and- 
Napier , JJ.) BAMANJULU v. PARTHASABA- 
THY. 17 M.L T. 331-38 I.G. 613- 

(1916) M.W.N. 390-3 L.W. 38».- 
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iBLEOTION OF REMEDIES,* 

Conversion — Creditor's petition in 

insolvency based on—Effect of adjudication— 
Maintainability of suit to recover article pledged. 

A person who had lent a ring to another pre- 
sented an insolvency petition to have that 
other adjudged insolvent, and proved in 
insolvency a debt based on the value of the 
ring. Tbe ring had been pledged to a third 
party a few days after tbe petition was pot in. 
The plaintiff failed to get anything foe bis debt 
in the insolvenoy proceedings, and then brought 
a suit againt the pledgee for return of 
of the ring or its value. Held, in treating the 
value of the ring as a liquidated debt for 
purposes of the insolvency proceedings, plff. had 
already elected to abandon all rights to the 
ring and as euoh the action oannot lie. More- 
over the pledgee had obtained a good title on 
the principle of estoppel feeding the title. 
(Schwabs, O.J.. Oldfield and Ramesam t JJ.) 
BlNNAN CHBTTY V . ALAGIRl AlYAR. 

43 M L. J. 316 — 46 Mad. 832 = 18 L.W 343- 

(1924) M.V H. 6 (F B.) 


'ELECTRICITY ACT (IX OF 1910). 


■B». 14 and 19 — Operator -Damages— 
Damage caused by another company. 

An operator cannot claim damagos for aoU 
of his own or dooe on bis behalf and at bis 
expense by the owner. Where a gas oompany 
was out off from reasonable aocese to its own 
property by aois done in the exeroise of its 
powers by tbe Eleotrio Supply Company and 
those aota oiused damage, detriment and 
inoonvenienae, held, that the damage claimed to 
have been suffered could bo compensated under 
B. 19 that S. 14 did not apply and the gas 
oompany oould not be deprived of it) remedies. 
fDarvar and Beaman , JJ.) BOMBAY GAS 

Company v Bombay electric Supply and 
Tramway Company, 16 Bom, L R. 984- 

28 I.C. 892-89 Boro. 134. 


3. 24, Sch, Cl. YI (1010). 

A fuse or out out is ueoessary in eervioe line 
and is kept under the licensee’s seal. The 
license must bear the oharge of the eervioe line 
whether the oonsumer has paid the initial 
expenditure or not. The licensee can dis- 
continue the supply of energy if tbe consumer's 
.installation is defective. In oaso of any 
^alleged defect, the licensee can refer the matter 
to an eleotrio inspector and he is to decide the 
matter. If energy is supplied to the oonsumer 
knowing that the* installation is defective, the 
oonsumer will not pay fora new fuse or ont out 
if the old melts on aoooont of defective iostaJla- 
jton. (Scott- Smif/i j.) the Lahore 
Blbotojo supply Co. v. dubga das. 
-9*1 / 79* W,R. 1918-83 PR. 1918- 

W* ail » Ifc 171-77 P:L.B; 1918. 


^letri, ~ 8, ^ ^UcirioUitrrAvQiding 

SLWjN ' —tttf fo< word. 
•«i* blMtrio -mpply.Hne through wbloh 


ENCUMBRANCE. 

energy is supplied by the licensees J in 8. 99 in 
a notice issued by the Municipal Engineer to a 
person accused of theft of energy under B. dy. 
would operate as an admission against the 
Municipality and would be a good defence to a 
criminal oharge under B. 379, I.P.C. lor tbe • 
Where the word "mains" is qualified by such 
words as “ outside, your metre ’the accused 
gets full notioe that he must not take ourrent 
except through the metre. Tbe 
“ dishonesty " is a legal expression having the 
same sense as that in whioh it is used in the 
Penal Code. (Hofrowood and Chapman , 4 J.) 
Carl fobstman v. h. T. 8. Forrest. 

1 f i RBI 


Sch. Cl. 6 12' (c — Seals 0 / cutout not 

in good order — Dn:'jutittuance of electric sup- 
ply • 

It was found as a faot that a part of the 
eleotrio apparatus on the appellant’s promisee, 
namely tbe seata of the out-out were not in 
good order and condition. As a riaolt of this 
defeot there had been a leakage of energy, 
whether by theft of the current or otherwise. 
Held , tbat such a state of things must certainly 
be domed to be likely to affect injuriously the 
use of energy by the licensee or by other per- 
sons,” and accordingly, the Eleotrio Supply 
Company were entitled, upon discovering tbia 
condition of things to discontinue the eleotrio 
supply- (Scoff Smith and Fforde , JJ .) KARORI 
MAL V. THE E. T. AND LIGHTING CO. LTD. 

4 Lab 182-1024 Lah. 142. 


EMBLEMENT8. 

See T. P. ACT, 9. 108. 

EHERGENOY LEGISLATION CONTINU- 
ANCE AOT (I OF 1913). 

Power of Governor -General in Coun- 

cil. 

The Governor General in Oounoil ia not pre- 
cluded by 6. 23 of tbe Indian Councils Act, 1861 
from passing an Act like tho Emergency Legis- 
lation Continuance Aot (I of 1916) embodying 
provisions of Ordinance 8 and 5 of 1914. The 
High Court has no jurisdiction to question 
orders made under the above Aot. *Chaudhuri 
J .) In rt JEW A NATHOO 44 Oal. 439 - 
20 G.W N. 1327-87 1.0. 48-16 Of. L J 64. 

ENOBOAOHMENT, 

See (1) ADVERSE POSSESSION. 

(2) ACQUIESCENCE, 

(8) Landlord and tenant. 

ENDORSE. 

8ee MEG. INST. AOT. , 

ENQOMBRANOB. 

See (I) BENGAL PATNI REGULATION. 

• * (9) B.T. AOT, B. 159. 

(8) Mid. Ear. Land aot. 
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enoumbrancb. 

— Execution lale subject to. 

Set (1, C. F. OODE. 0. 21. Rc. 62, 65. 

(2i Evidence act. s. 115. 

ENFRANCHISEMENT, 

See Gbant-Inam. 

ENGLISH BANKRUPTCY ACT (1883). 

46 and 47 Yict., C. 32, S. 118-Leffer 

of request — Jurisdiction— Indian Courts. 

Tj mvest ac Iodian Court with ;he jurisdic- 
tion under 8. 118, to act in aid, and oe auxi- 
liary to the High Court in England, a request 
from the English Court a : kmg the Indian 
Court to act in aid. is uecessery. Such letter 
ol request must be sent to the other Court. 
The order ol the English Court presented by the 
Trustee in Bankruptcy is not sufficient to give 
jurisdiction to the Iodian Court. < Barrington, 
J.) In re, KING AND Co.. 12 1.0.14 = 

38 Cal. 942. 

ENGLISH EXTRADITION ACT. 

Records of Get man Courts— Evidence 

Act, if exhaustive. 

Per Woodroffe, J . — The Evidence Act is not 
exhaustive. Therefore the record* ol the 
German Court authenticated in the mauner 
presonbed by Ss. 14 and 15 ol the Aot, are 
admissible in evidence. IWoodrofje, ilooktrjee 
and Chilly, JJ.) in re, RDDOLI'H 8TALLMAN. 
89 Oal. 184=19 C.W N. 1033 = 14 C L J. 379 = 

12 1.0. 273 = 12 Cr.L.J 609. 

ENGLISH LAW. 

See also PBATICE-PRECEDENTS. 

• Applicability ot— Landlord and Ten- 
ant— English Law— Adoption of. 

In the case of an alleged forfeiture by denial 
of tbe landlord's title, where the case is not 
governed by 8 111 of tbe T. P. Act, the English 
law is applicable as a rule of justios, equity and 
good con9oienoe. (Lord Phxllimore). MAHA- 
RAJA OF JEYPORE v. ROKUINI PATTAUAHA- 
DEVI. 42 Mad. 889-36 M L. J. 843 = 

7 A L J. 352 = 29 C L J 328 = 
21 Bom L.R 853 = (19i9) M.W.N 271 = 
23 O ff N. 889 = 26 M L.T. 16 = 
50 1.0. 631 = 10 L W. 381 (P.C.). 

Analogies from — Applicability of. 

The analogies from the Eagli9h Law arc not 
applicable if the language of the Indian 
Statute is clear. Assignment by way of charge 
of a chose in action must be in writing. I Lord 
Moulton I. MULBAJ KHATAN V VlSBWANATH. 
37 B. 198 = 40 I. A. 24=(1912. M W.N. 1247- 
12 M.L.T. 652 = 11 A L J. 7-24 ML J. BO- 
17 C W.N. 209 = 18 Bom L.R. 9 = 
17 1.0. 627-17 O.LiJ. 162 (PiC.). 

ENGLISH BULBS OF CONSTBUOTION. 

Bf DEADS— CONSTRUCTION. 


EQUITY. 

ENHANCEMENT-01 Rent. 

See (I) B. T. ACT. 8s. 60—52. 

(2) Landlord and Tenant. 

(3) Madras Est. Land act, s. 26. 

EPIDEMIC DISEASES ACT (III of 1897). 

S. 3 -“Powers 0 / leal Govt*— Delega- 
tion* 

Under S. 3 tbe prcsecutiou has not to prove 
that tbe accused's disobedience was likely to 
cause damage and where tbe Accused plead not 
guilty, tbe prcsccuiion has to prove the legality 
ol the order. Under the Act, the Local 
Government can give power to take measures 
but it cannot empower them to delegate those 
powers to others and henoe tbe Collector has 
no power to delegate his own power. The 
power to take measures under the Act which 
may be granted by tbe looal Govt to any 
person is different from the orders or regulations 
which have to be observed by the publio in 
respect o( these measures. Rule 104 ol the 
regulations under the Aot ie ultra vires ol the 
local Government. (Sadasivu Aiyar, J.) 
Nagappa v. Emperor. 38 Mad 602- 
21 I 0. 668 = (1913i M.W.N. 928. 

EQUITABLE ASSIGNMENT. 

See (1) ASSIGNMENT. 

(2) T. P. ACT. Qs. 130-197. 

EQUITABLE ESTATE. 

See TRUSTS ACT. 

EQUITABLE MORTGAGE. 

See Transfer of Property act, 8. 69. 

.EQUITABLE SET OFF. 

See C. P. CODE. O. 8, R. 6. 

EQUITY. 

Creditor making fraudulent admis- 
sion to defeat creditors cannot seek the aid of 
the law . 

A creditor who as a result of a fraudulent 
conspiracy makes a fraudulent admission of 
payment in order to defeat other creditors is 
not entitled to 6eek the aid of the law in 
attempting to reoover the amount in respeot of 
wbiob he made the admission. (Ryves and 
Stuart, JJ.) MUHAMMAD 8HAFI V. NANHE. 

63 I 0. 921-19 A L J. 451 

Voidable transaction . 

A person avoiding a voidable transaction 
must return the benefit derived thereunder. 
(Mooker je* ar\d Carnduff, JJ.) CHARU CHAN- 
DRA Pall t>. Kalidass. 10 1 0. 269- 

13 C.L.J. 417. 

Courts in India . 

It is only where no definite law ii laid down 
I for guidance, that courts in India, should deoida 
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EQUITY, 

acoording to justioe, equity and good con- 
science. Equity follows the law, means that it 
is governed by rules of law as to the legal 
estates and aole in analogy with legal rules in 
regard to equitable eslaies when an analogy 
exists, It can never be used to defeat a law 
(Drake -Brockman, J.C., St an yon and Mitra , 
A. J.Cs.) 8ALU BAI V. BJAT KBAN. 

42 1.0, 200=13 H.L.R. 130 iF.B.I, 

Grantor derogating from his grant — 

Applicability to B T. Act. 

The equitable principle that a person cannot 
derogate from hie own grant does not apply to 
the case of a surrender by a raiyat after he 
has sold a portion of the Don-transferable hold- 
ing to auotber. The B T. Act governing the 
case restriots powers of surrender only to 
oertaia apooifled ioataooes. Tbe equities are 
all io favour of the landlord, because tbe 
transfer from the Raiyat must have knows the 
precarious title he way purchasing. (Miller, 
C J„ Mullick , Jwals Prasad , Foster and Mac - 
phtrson, J J.) MT 8beora.ii Kuer v Dhani 
Mian. 4 P.L.T* 5ii-i PLR. 402 = 

8 P. 1 =>1923 Pat. 303 = 
1924 P. 1 (F B.). 

— Principles of— Absence of statutory 

provisions— English rules. 

Where no specific statutory directions an 
given, judges are bound to aot according to 
justice, equity and good ooo9oienoe and there 
is a large preponderance of judioial opinion in 
favour of the view that the principles applicable 
in euob ciroumeianovs should b9 identical with 
the corresponding relevant rules of the ocmmon 
law of England. 24 0 W.N. 992 Ref. to ( Das 
and Adami t J J.) JAGAT MOHAN NATH BABI 
Deo v. Kalipada Ghosh. 1 Pat. 871 = 
(1922) Pat 85 = 8 Pat. L T. 270 = 
68 1.0. 861 = 1922 P. 101. 

EQUITY OF REDEMPTION. 

See T.P. ACT, 88. 60 AND 91, 

E8GHEAT. 

8e* (I) Landlord and Tenant. 

(2) Grown. 

ESTATES PARTITION AOT {Y. (B.0.) OF 

1697), 

See under BENGAL ESTATES PARTITION 
ACT. 


E8TOPPEL. 

The latter then objected that it ooold not be 
sold under the Bundltkhand Lana Alienation 
Act. Held, he was net estopped from raising 
it, (Sulaiman, J.) SATDHAR v . RAM CHANDRA. 

21 A.L.J. 917 = L R. 4 All. 607 <Clv i = 

46 All. 153 = 1924 All 261. 

Landlord and tenant— Standing by— 

What amounts to— Execution cf 6uWdt?ips. 

In order that a tenant may avail bimselloi a 
plea of acquiescence or estoppel agaiLS^ bis 
landlord, be must fbow that in ereoUng build- 
ings of a permanent nature, ho aoted in tbe 
6oun fide belief be bad a permanent right to 
the land and that the landlord knowing he was 
acting in that belief stood by ar d allowed him 
to be in possession. (G/n?6 and Panton . JJ.) 
3YED ALI XazEMINI v. MaMK CHaKDRA 
PRaMANIK. 27 C. W.N. f 69 = 1924 Cal. 136. 

Criminal trial — Non-payment of 

license- fee o/ Municipality Failure tooppeal to 
Standing Committee- Effect. 

Failure to appeal to alanoiug oemmitkee iu 
nou-payment of lioens* -fee of Municipality 
works ae estoppel. I£rts7m«in. J.) 7'i re. A E. 
8MITH, 45M.LJ 731 = 1924 Mad. S89. 

Nature of - When not allowed , 

Estoppel iy an equitable relief and where it 
ia operated by obeuuog another of his rightful 
claims, it will not be idiom*, to help to him to 
deprive another of bis rpbtp. ./lfchfip and 
Odgers, JJ.) KUMANU HOT* YYA v. PEDDI 
Veerayya. (1928 M.W N, 679 = 

1924 Mad. 177. 

Party to fraud or wto' g doing— Debar- 
red from setting up his tu»>, wrong* 

Party to fraud or wroi g .our ie debarred 
from setting up bis own wrong. iScJw?a6e. C.J. 
and Coutts- Trotter, ,l.) PARTBASARATBY 
Reddy t>. Kandasawmi Reddy. 

82 M.L T. 349 (H C.)~198B M. 711, 

Feeding of title - D( coins of. 

Dcotrine of estoppel kddI.cs to feeding of 
titlo. IQchwabe, C.J. t Ohfl'ld and Rametam. 
JJ.) SlMAN CHETTY V . ALAG1RI A1YAR. 

45 M.L. J. 566, 


ESTOPPEL. 


Si. (i) Evidence aot. Sb. 115, U6. 
(8) T. P. Act, Si. 48, 64. 

18) Pabt-pebfobm.noe, 


..... Objection— Ltclar alien 

Vudffinmt-aibtoT’, inUrut-Juritdiciicn lot 
, ~ Land Alienation Act, 

in ',&**«*& ■‘•“•MW 

•SsftSlS. 1 *. * ® b * # W 6 d,%dBoU»to*y daaxee tb 

propariy .Wfioge<J,|o \he ]ndgm«nt-d,bt< 


EVICTION. 

Sie Ejectment. 

HYIDEN0E. 

ADMISSIBILITY. 

A PPBEOI ATION OF. 
OlBCOMBTANTIAIr EVIDBNOE. 

Go-defendants. 

Obiminad Tbial. . 
;DOCOMBNTS. 

Doty of coubt. 
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EVIDENCE —Admissibility. 

Exclusion of. 

Handwriting. 

Hearsay. 

Horoscope. 

Opinions. 

Pedigree. 

Personal Knowledge. 

Photograph. 

Receipt, value of. 

Recitals. 

Shipping. 

Suspicion. 

Thumb impression. 

Trial. 

Value of. 

See also (l) C. P. CODE, 0. 19. 

(9) Evidence act. 

Admissibility. 

Admissibility — Effect of - Evidence in 

the whole case . 

Evidence properly admitted for one purpose 
must be admissible for.all purposes m the oau6e. 
{ Lord Macnaghitn.) BANK OF BOMBAY v. 
HAND LaL. 87 Bom. 122 = 40 I. A 1 - 

13MLT. 646 = 11913) M.W.N. 29 = 
15 Bom L.R. 1 = 24 M L. J. 176 = 
17 C L J. 14S-17 I 0. 663 — 
17 C.W N. 338. (P C ) 
[O.A. from 12 Bom. L.R. 316 = 6 I C. 437] 
See also 11 Bom L.R. 926 = 4 1.0. 652.] 

— Admissibility— Redemption stnf-Fali- 

dity of mortgage-dee i — Previous pre-emption 
suit— Judgment— How far— Conclusive* 

Judgment in a previous pre emption suit 
wherein the mortgage-deed, the mortgage in 
which was sought to be redeemed, was found to 
be sham and fictitious, is admissible io the 
redesmption suit but not conclusive. ( Lindsay 
and Ka nhaiya L si. JJ.) CHHIDDU v. 
8ESRAJ. 21 A L J. 798 = 1924 All. 29ft. 

Admissibility — Report of chemical 

examiner — Not tendered in the trial Court — 
Appellate Court sending for it and not record 
itig grounds under S 418. Cr. P C. 

Where the report of a chemioal examiner was 
not tendered in the trial and the appellate Court 
sent for it and perused it without recording 
reasons as under S. 428, Cr. P.O., held the 
procedure was wrong. (Sukxiraan. J.) WALI 

Muhammad v Emperor. 21 A.L J. 869 = 
9 0. A A. L.R. 994= 192ft All. 198. 

Admissibility— Omission to object — 

Irrelevant evidence . 

Omission to objeot to the reoeption of evid- 
ence does not make irrelevant evidence relevant 
and the objection can be taken on second 
appeal. ( Micleod . C. J. and Heaton, J.) 
NaEHARI V . AMBABAI BALAKBISHNA. 

44 Bom. 192-65 1.0. 816- 
99 Bom. L.R. 87. 

— — ■ Admissibility — Objection to— Docu- 
ment not proved — Admission without objection 
— Effect of. 


B VIDE NOE— Admissibility. 

A document can be treated as duly admitted 
where its admission in evidence without being 
proved is not objected to by the party affected 
by it. (Scoff, C J. and Chandavarkar , J.) 
8 HRINIVAB v. Balwant Venkatesh. 

37 Bom. 818-10 I.G. 162 = 
16 Bom. L R. 583* 

Admissibility — Judgment of probate 

Court , prior deposition of witness. 

A judgment of the probate Court oannot be 
admitted io evidence in a prooeeding under 
S.193 of the Indian Penal Code for perjury com 
milled io the testamentary sait. Former state- 
ment of witness can oe U6ed in oertaio oiroom- 
atanoes to oontradict or corroborate them but it 
is evidence upon whioh much reliance oannot 
be placed. ( Ghose and Cuming , JJ | OaTES 
v. EMPEROR. 88 0 L J. 163 = 

23 Or. L.J. 177-1924 Oal. 104. 

Admissibility- Proceedings inter partes 

— Order of settlement authorities if admissible 
in tviden:e. 

An orde' of the settlement authorities whioh 
has been prooounoed in proceedings which are 
inter partes oao be received in evidence It is 
not conclusive but a presumption attaches to 
the order fioally published under the Bengal 
Tenancy Aot. ( Alookerj'e and Chotswr. JJ.) 
BBAIRAL CHANDRA DUTTA V. KALI KUMAR 
DUTT. 37 0.L J 491-1923 Cal. 606. 

Admissibility -Batwar a papers— Writs 

of attachment — Weight — Distinction between — 
Absence of entry in a document— Relevancy of . 

Writs of attachment issued in 1792 and 1797 
and prepared when tho Collector took possession 
of a Zemindar! for non-payment of revenue and 
Batwara papers are admissible in evidenoe to 
show the non-existence uf tenures. The absence 
of entry in a dcoumeot in which one would 
expect an entry is relevant, though tho weight 
due to such fact is one to bo determined in the 
light of the general evidenoe in the oase. 46 C. 
878, Rel. Toe question whether a document 19 
admiesiole io evidouce as a public document is 
distinct from tho question whether the coutente 
are binding on persous not parties to it. 
( Mookerjee and Chotsner , JJ.) TARA KUMAR 
Ghose v. Kumar arun Chandra. 

1923 Oal. 261. 

Admissibility — Power of Court to refer 

to documentary evidence not exhibited — Oppor- 
tunity to parties. 

Ho Court has a right to look at any dooument 
or any papers other than those on the record 
unless he gives to the parties to the suit an 
opportunity of beiog heard and making their 
submissions with regard to what is oontained 
in documents outside the reoord to whioh the 
Judge desires to refer. (Greaves and Penton , JJ.) 
ALTAP ali Choudbury t> 8 RIMATI Jarina 
Bibi. 1988 Oal. 19ft. 

— Admissibility — Objection to-*Qround of 
objection net raised in ths court below— Effect of. 

Where a pieoe of evidenoe not proved in the 
proper manner has been admitted without 
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4SVIDBN0E — Admliiibillty. 

objeotion the opposite patty oannot ohalleDge it 
at a later etage. But the principle on wbiob 
unobjeoted evidence, ie admitted, does not apply 
•where evidenoe has been received without objec- 
tion, in direot oonttaveotioo ol an imperative 
.provision ol law. 8 O.W. 101. Bel. (8uhra- 
wardy and Cuming. JJ ) 8DDHANYA KOMeB 
.BINGH C. GOW3 CHANDRA PaL. 

88 O.L.J. 478 = 87 O.W N. 13*“ 

1922 0*1. 160. 


■ — — Admisaibitilp — Band tkitehes. 

Hand eketohes, drawn up by the parties on 
the basis of information derivable from qain^ 
quennial papers and Hakikat Chanhaddi 
papers are reliable evidenoa \Mookerjee and 
Bucklan d, JJ.) 8E0Y. OP STATE FOR INDIA 
v . Wazed ALI. 63 I.O. 886-81 C.L J. 141. 

Admissibility —Objection to mode \ of 

pro*/, *40 

An objeotion as to the mode of proof not 
taken in the Courts below oanoot be taken for 
the first time in seoond appeal iChatterjea 
and Pearson , JJ.) ALI MAHOMMAD KHAN v . 
MAHA RaJ BEPARI. 64 I.C. 266° 

36 0.L J. 166. 


— — — Admissibility^— Document not inter 
'.partes. 


BYIDBNGK— Admissibility. 


lor whioh it has been used. 
Mookerjt a. JJ.) PRASANNA 
MaHANANDa DaS. 


(Woodroffe and 
DEB RAIKAT V. 
10 I.G. 803. 


Admissibility— Objection. 

Evidence which ie irrelevant under any 
circumstances whatsoever must be distinguish 
ed from evidence whioh is admissible if oertam 
conditions were fulfilled. (1 C-W.N. 830° 
19 A. 76 Ref.) In the latter case objection should 
be taken at the earliest possible stage before the 
court of first instance and if auoh objeotion is 
not taken the appellate court will not entertain 
it. ( Mookerjee and Carnduff . JJ ) BASIR GAZl 
V . GBIJI NaTH. 0 1.0. 211=- 13 C L.J. 18. 


Admissibility — Consent of parties . 

Btatements which are not admissible in 
evidence cannot be rendered admissible by 
oonsent ol parties. (Alarfineau and Zafar 
Ali, JJ.) BONDER 8INQH V. SHAM SlNQH. 

1921 Lab. 680. 


■ — —Admissibility— Account books — Items 
entered by Munxm before whom money was not 
paid 

The noting of the items in an aooouot book 
kept regularly by Munim in whose presence the 
money was not paid is no evidence. (Marti- 
neau, J ) Firm op GOKUL Mal Ram Ohand 
v. Firm of Nathmal. 1923 Lab 43i (l). 


Documents between strangers to suit oon- 
tainiog refereuoe to the lands in suit as the 
boundaries of lands dealt with in those 
documents are not admissible as evidence in 
•the suit. (C/iaffirfva and Suhrawardy , JJ.) 
Babaj Kumar acherji v Umbd ali. 

25 O W N. 1022-63 I C, 954-35 O.L.J. 19. 


'Admissibility — Objection to, not raised 

—Effect— Bstwara maps and ChiUas . 

Where Bitwara mips and ohittas prepared 
binder the Bengal Estates Partition Aot, though 
•not admissible in evidenoe uodoc B. 35 of the 
Aot wero admitted in the trial court without 
•objeotion, no objeotion oan bo raised in second 
appeal as to their admieitbiJity. I Teunon and 
.Newbould, J J.j Matiwor Rabok u. Dhanu 
Holla. 00 I.C. 963. 

~ Admissibility — Objection to—Y/hen 
Aaken— Appeal. 

An erronoous omission to objeot to evidenoe 
whioh is irrelevant and consequently inadmis- 
sible under any oiroumstanoes, does not make 
,tt admissible. But the Court will not entertain 
for tho first time in appeal an objeotion that a 
document whioh pir se is not admissible in 
.evidenoe has been improperly admitted in evi- 
dence. i Mookerjea and Beachcroft t JJ.) 

v. Lutfeatb. 45 Oal. 169- 

91 O.W.N. 996-41 1.0. 116-26 O.L.J. 619. 


~Z — ^dmuiibifity — Objection Nc 
•raised, not permitted in appeal, 

® Tld8D08 to the ose 

admitted withoat bbjeotion in the fin 

?l a '‘ 0a " a . 0 ‘, h * objeoted to in appeal on th 
«*ound that it ie not admiuible ior the purport 

▼ol. IH— « 


Admissibility, emdincs of. 

Where the objeotion as to inadmissibility of 
the deed was taken in the first oourt in the 
written statement but was afterwards dropped 
and was not put in issue and it was not taken 
in the grounds of appeal to the lower appellate 
oourt. Held , no reason for remanding the 
oase lor an enquiry into the aotual value of the 
property oovered by the deed, was oleaily made 
out. \ Broadway and Campbell. JJ ) Baseshar 
Nath v. MKHR CHAND. 1923 Lah. 21. 

— JdwiwibiWy — Appeal — Document 

admitted without objection effect of— First 
Court . 

It is too late in appeal to object to the 
admissibility in evidenos of a dooument 
whioh had been admitted without objeotion 
in the First Oourt. (Broadway and Marti- 
nue, JJ.i ram Chand v. bank of Upper 
India Ltd. Dklhi. 3 L. e>9- 

24 P.W.R. 1922-6 L. L.J. 868-1922 L. 281. 

—Admissibility — Theft — Police file 

and (hanedar's statement . 

In order to prove an alleged theft of an aooount 
book in a Civil Oourt from the plaintiff’s house 
the polioe file and a Copy of the statement 
made by the Thanedar in other oase are in- 
admissible. (IFifbir/oren, J.) BAKU v- 8UKHA 
Bin oh, 69 1.0. 1008-4 L.L.J. 418. 

——— Admissibility— Entries in Purohits 
books, 

Entries in the books of a purohlt as to the 
relationship of the pilgrims are admissible in 
evidence. ( Broadway and Moti 8 agar, JJ.) 
Pasta p binqh p. kibpa Singh. 1 

to P.L.R. 1929. 
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EVIDENCE — Admiasibtli ty . 

“ “ Admissibility— No objection taken in 
tne Court of first instance — If can o: raised for 
the first lime in apptal. 

Evidence admitted by the trial Court 
should not bo excluded by the appellate Court it 
ao objection h-*8 beeu raised by the opposite 
p*rty at the time of its admiesioo in the Trial 
Court. (Abdul RaooJ and Abdul Quadir , JJ./ 
CHANNI BIBI u. AHMtD KHAN. 69 I. C. 331 

Admissibility — Duty of Judge to 

decide. 

When at a trial, adm'ssibility of evidence is 
objeoted : it ie the duty of the trial judge to 
decide at u joa whether it is admissible, ll be 
hold9 it inadmissiblo the document should 
not find a place on the record and assessors or 
jurors should be warned not to rely on if. 
(CJidtiis and Jones, JJ.) KAPUR SINGH v. 
Emperor. 20 Cr. L J. 303 = 39 I c. 481 = 

98 P L R. 1918 

Admissibility— Objection to -When to 
be taken. 

Where the trial Court had ordered a com- 
missioner to ioepect and report on books iu the 
presence of the pariieR and their Counsel, 
whioh was done And the Counsel of one party 
after inspection furnished the Commissioner 
with a set of questions nooc of which suggested 
that the book* were irregular, or unreliable. 
Held that the cocks must be taken to have been 
adequately proved. Chevxs and Le-Rossignal, 
JJ.) iNDRA NaRAIN t> NaNAKCHaND. 

38 P R. 1917 = 38 P R. 1910 = 32 I 0 434 = 

74 P W R. 1916. 

Admissibility —Objection to. 

A party who did art object to the admissi- 
bility of eeoondary evidence of a registered will 
even in bid appeal m mo cannot be allowed to 
urge it. (Scof* Smith and Shadi Lai, J.) 
HARDEO Ram v. PaRBaTI. 31 1.0. BOO- 

184 P.W R. 1913. 

Admissibility -Entry in the account 

book of co accused. 

In the oaeo of several accused persons, an 
entry in the account book of one that he paid 
rent on behalf of aoo r ber, is no evidence 
against that 'xb-r • Krishmn . J ) Jn re 

SAMACHARI. 45 M.LJ 728 = 18 L W. 743 = 
33MLT 182 <H.G.) = 1924 Mad. 330. 

Admissibility — Objections to— Consent 

of parties— Waiver. 

Parties if so minded may ordinarily agree 
that evidence shall bo taken in a particular 
way. That is not a master which can be said 
to aOeot the jurisdiction of the oourt. It is 
merely that parties allow certain materials to 
oe used as evidence wbioh apart from their 
consent oannot be so used, 43 M. 609 ; 38 M. 
160, Poll. If a patty to a suit consents to the 
reoitals in prior judgment being taken as proof 
of’ a will, he oannot objeot to their 


EY1DENGE — Admissibility. 

admissibility on appeal. ((Spencer and Deva - 
doss , JJ.) Gopu Nataraja Chetty V. 
RAJAMMAL. 43 M L J. 448- 16 L.W 122 = 

(1922) M W N. 464 = 
31 M.L T. 129 (H 0 ) = 1922 Mad. 391. 

Admissibility — Objection — Appellate 

Court — When can question. 

An appellate Court cannot reject a copy of 
the document exhibited in the Court below 
with the cooseot o! both the parlies, at any 
rate without giving the parties an opportunity 
of producing the original. (Seshajin Aipar 
and frapicr . JJ.) KaMULAMMAL AYEBGAL 
V. ATHI K \RI 9ANGARI SUBBA PlLLAI. 

48 I.C. 619 = 33 M.L J. 11. 

Admissibility — Objection— Waivtr. 

The omission by a par y to preveut irrelevant 
evidence irem being admitted will n »t in the 
aosence of a deliberate consent to waiv- objec- 
tions. cure the defect. 19 A. 76, Foil. Oldfield 
and Krishnan. JJ ) CHINNA MBBNA ROW- 
THER V. KUMARA CHAKKARAVaRTHI IYEN- 
GAR. 36 I 0. 908. 

Admissibility — Mode ol proof— -Appel- 

laic Court, 

When the lower Court b\3 given a finding 
that the document is legally proved the appel- 
late Court should sparingly interfere with the 
finding when Q) objection was l»keu at the 
hearing. « Abdur Rihim and Aylirg, JJ.) 
MANCHU KONDA APPADA V. ATCB1 APPALA- 
SWAMY. 32 1.0. 760. 

Admissibility— Objection - On appeal 

— Procedure , 

Where on objection by a party, certain docu- 
ments were exoluded in appeal as being in- 
admissible and no application was mtde by the 
other party for other evidence as regards its 
admissibility held, that the procedure of the 
lower Court was uot illegal. lAylmg and 
Tyabji, JJ.) PERUMA GOUNDAN V RAMA 
GOUNDan. 28 1 0. 378 -28 M L J 115. 

Admissibility. 

It does not follow a document is invalid, 
merely because it may not bo admissible in evi- 
dence. (Pridaux, A.J.C.) RAJK UDaJIRAM 
v. RaJESHWAR. 1923 Nag. 109. 

Admissibility— Document — Not acted 

upon. 

A document is obviously inadmissible, if it is 
not giveo effeot to and the object for whioh it 
was executed, namely, the proposed compromise 
in a suit, fell through, as then the document 
has not the force of a dcoreo. (Jwala Prasad 
and Adami, JJ.) 8ITA RAM TEWARI v GAYA 
Prasad. 1923 P. 37. 

Admissibility— Objection to— Waiver 

— Objection on appeal . 

The question of the mode of proof is a ques- 
tion ol procedure and isoapablo of being waived 
by a party. Where the question of the admissi- 
bility of a document was not raised before the 
Court below by the defendants, the appellate 



' 86 ' 



CIVIL DIGEST, 1911—1923. 


EVIDENCE— AdraitilbilUy. 

Court would take if they waived their objection 
to the mode o l proof adopted by the plaintiff. 

It ie not open to the defendant oo appeal 10 1 
raise the question oi the pcoptr proof of these 
documents. {Das and Adami, JJ) klT. Bibi 
KANIZ ZAINAB V. SYED MOBARAK HOSSAIN. 

72 1.0. 748 

Admissibility— Batwara Khashra . 

A Batwara Kbashra is admissible io evidence. 
88 I.C. 431, Foil. (Coiifts and Das, JJ.) 
babo TaiLOKE Prasad Singh v. Lal 
UMANAND Lal. 1922 P. 447. 

-Admissibility— Dying declaration made 

to Sub-Inspector. 

A statement made tc a Sub-Inapcotor cf 
Polico just before death ig not evidence (Co-ul s 
and Ross, JJ.) Lachmi Lal v. Emperor. 

3 P. L.T. 398-23 Or. L J. 2l8° 
(1922) Pat. 199 = 1922 P. 40. 

Admissibility— Objection on appeal . 

Where a documents is admitted without proof 
but without objection in the trial Court, no 
objection to it9 admissibility on the ground of 
want ot formal proof can be taken in appeal. 
(Miller, C. J. and Mullick, J.) CHAR1TTAB 
Rai V. KA1LA8H BEBAB1. 4 P. L W. 213° 
(1918) Pat. 145° 44 1 C, 422 = 

3 P.L.J. 306. 

— • ^dmiasihilifp— Oh;*ic:ton to— For (ho 

first time on appeal . 

If a document is onoa admitted in the lower 
Court without objection, no party can tike 
objection to its being referred to by the Court. 
II B. 930 ; 34 0. 1069 M.P.C., Ref. (Pratt, J.O., 
and Boyad, a. J. c.) Firm of Tbikamhi 
Jiwandas & Co. v. Trustees of Port 
TRUST, KaBaOBI. 36 I.C. 96= 10 8.L.R. 4. 


Appreciation of, 



Appreciation oi— Portion 


of evidence 


It is not safe to assume that a oase must be 
false if some of the evidence in support of it 
appears to be amoigaou3 or is olearly untruo. 
Thera ie on some occasions a tendency amongst 
litigants to back up a good caso by false or 
exaggerated evidence. (Sir John Edge). BANK1M 
BiBARIMAITI V . flBIMATI MATANQINI DA8I. 
* f 24 O.W.N. 626 (P.C.). 


1 j Appreciation of— Conflict between oral 
and documentary evidence. 

Where some ol .the verbal evidenoe waf 
out rust worthy whilst the documents reoord a 
etate of affairs whioh was often hard to reoonoile 
with probaMmies. Held, that unless the faot; 
pviaenoad by documentary and oral teatimonj 
v ^ t ! an0fl wlth k oown conditions, 
of reasonable explanation it 

Doalt ma “’P 06 ■*»! *»» 

•w P 9 “$f t°i e ^ra a ^ la,e oonola8l on 


EVIDENOE— Appreciation of. 

°pjo tho matter in controversy ( Lord Buck- 
master.) 1RSHRD ALI t>. MUSSMMAT KARI 
man. iSC.L.J 173=20 Boro. L R. 190 = 

91M.LT 86=119161 M.W.N. 394 = 
21 O C. 86 = 3 O.L J 1S7 = 46IC 217 = 

22 O.W.N. 530 (P.O.). 

Appreciation of — Appellate tribunal 


Knowltdgt of life and business— L’se of 


An appellate tribunal may bring their know- 
ledge ol life and business to bear ev-o in cases 
where in the lower Court contemporary 
coEomunic-itious and ciutso of business ore 
used, and it can pay that evidence given about 
them at the ti al cannot be true. (Lord 
Summer). BRITISH SOUTH AFRICA COM- 
PANY v Lennon line. 34 I. a. 273 (P C ). 


Appreciation of— Trial judge. 

In a matter of appreciation of evidence and 
the credibility of wiine eas tbe opinion of tho 
trial Judge should not be lightly disturbed on 
appeal. 39 B 386 = 42 I. A. '19. (Sir Q.orge 
Farwell ) BOMBAY COTTON MANUFACTUR- 
ING CO. v. MOTIIjAL 39 Bom 386 = 

19 C.W.N, 017=17 M.L T. 408 = 
28 M L.J 333 = 21 C.L J 328 = 
17 Boro. L R 455=2 L W. 521 = 
.1913/ M.W.N 788-23 1 0.229 = 
42 I A. 110, if C). 
[Alto 43 Cal 707 = 33 I C. 583 = 
28 O.L.J. 306 = 48 I.C. 361 = 39 All. 426. 
39 1,0. 660 = 27 1.0. 270 = 20 C.L.J 30 P C.).] 

Appreciation of —Discrepancies in. 

Discrepancies in tbe statimeote of witnesses 
on material points should not be lightly passed 
over, ae the value o( their testimony i9 serious- 
ly nfloctcd by them. [Mr Ameer <4(i). BIR-I 
L*L V. lNDRA KUNWAR. 36 All .187 = 

26 M L.J. 442=18 C.W N 649 = 

12 A L J 493 = 
19 O.L J. 469 = (1914i M.W N. 405 = 
15 M L T. 395 = 16 Boro. L.R 332- 
23 I.C. 713-1 L W 794 (P.C.). 


—Apvreciahon of — Conflicting findings — 

Otnuineness of signature— Broad probabilities. 

Where the parties to a suit are at issue on a 
vital question, such as tho genuineness ol 
deSt’s. signature to tbe document sued on, the 
sate principles to oonsider which story flia in 
with the admitted circuma’.aooes and result- 
ing probabilities. Tho Privy Couooil upheld 
tbe finding of tho Chief Court as to the 
genuineness of the signature, iu reversal of the 
deoision of the first Oourt. (Mr. Ameer AH.f 

G.w. Davis v. Mauno shwe ao. 

38 Oal. 803 = 15 O.W.N. 934- 
13 Bom L.R. 704- 1911) 2 M.W. N. 79- 
14 O.L.J 260-4 Bur. L.T 229- 
81.L.J 1198 — 10 H L.T. 483 — 
,21 M L.J. 1127 — 11 I 0. 801 — 
38 LA. 183 (P.Q.). 


4ppre<Ji(rtio» of - Opinion of trial 


Judge— Question of fact . 
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EVIDENOB— Appreciation of. 

Id a dispute of faots, great weight, naturally 
attaches to the finding of the trial Judge. 
{Lord Robson). DURGA KUNWAR v. MVTH- 
UBA KUNWAR. 15 0. W N. 717 - 

10 I C. 963 = 10 M L T. 216 (P.C.). 

Appreciation of —Identification— Mis- 
take as to — Evidence if untrustworthy . 

The fact that a witaess makes mistakes in 
identification is no reaeon for discrediting his 
evidence io other matters. (Walsh, J.) 
KHETAL v. EMPEROR. 45 A. 300 = 

21 A L J. 143 = 24 Cr. L J. 526 - 

1923 A. 352 

Appreciation of— India i witnesses — 

Statements as to time. 

In India where references to time are gene- 
rally m?re approxira tt-ions there is a large 
margin of hcnest error. I Batchelor and Rao, 
JJ.) Ebbahimui v. Emperor. 

15 Bom. L R. 297 = 19 1 0. 328 = 

14 Cr. L J. 232. 

Appresiotion of— Improbability. 

A theory of improbability in order to prevail 
against positive evidence must be dear and 
cogent ; it mu6t bo 6Uoh as to justify the rejec- 
tion of the positive evidence as concooted and 
unreliable. 39 Bom. 388 ; 23 Cal, 519 ref. 
(Mooherjeo and Fletcher, JJ.) 8URENDRA 
Krishna Mondalv Ranee Dasi. 

24 0 W.N 860-33 G.L.J. 34 = 
59 I 0 814 = 47 C. 1043. 

— Appreciation of — Presumption against 

misconduct to be considered. 

Presumption against misconduct is among 
tho probabilities to be taken into account in 
estimating the value of evidence and where the 
charaotor and position of the person ie above 
reproach this probability become* stronger. 
The mere fact that this or that thing in a com- 
plete transaction ib improbable does not oount 
for much as against dear and distinct evidence 
of reliablo witness. ( Jtnkins , C J. and JPcod- 
rofiee, J.) GOPEOSWAR DUTT v. BIS6R8SUR 
DUTT. 39 Cal. 241 = 13 I 0. 877 = 

16 C W.N. 265. 

Appreciation of —Conjectures. 

The mere faofc that the promissory note is 
stamped with a King Edward stamp does not 
prove that the note was cxeouted in 1911 and 
not in 1916, in the absenoe of any evidonce 
that there wore no King Edward stamps iu 
existence in 1916. (Afofi 8aoa » ■, J.) MT. 
Cbando v. 8IRI RAM. 1923 Lah. 607. 

Appreciation of— Witness— Reliability. 

Where a witness keeps quiet for mtny days 
after the occurrence and oomee forward after the 
polioe bad made a discovery he is not reliable. 
{&hadi Lai, O.J. and Zafar Ali. J.) RULLIA 
RAM v. Emperor- 0 Lah. L. J. 825 = 

1923 Lah. 488 (2). 

Appreciation of— Reliability of witness 

— Accused Brahmins. 


EVIDENCE— Appreciation of. 

Where the only ground whioh the lower Court 
has given for disbelieving them was that the 
accused were Brahmins, and that the deceased 
was a woman and that tho witnesses did not 
ooosider the death of a mere woman — of any 
importance compared with the lives of Brah- 
mins who were aooused of her murder. Held 
the mere faot that (the aooused are) Brahmins 
is not a sufficient reason for rejeoting the 
evidence of witnesses who are prima facie reli- 
able. (Seoff-SmifJ* and Moti 8ogar. JJ.) 8HEO 
Ram v. Emperor. 25 Or. L.J. 45 = 

1928 Lah. 416. 

Appreciation. 

Without deliberatly intending to tell a lie 
human beings are pronely to believe what they 
wish, to oonfound what they believe with what 
they heard and to asoribe to memory what is 
merely the result of imagination. ( Diniels 
and Lyle. A.J.Os.) AN.iOM AN UNNISA v. 
ASBlQ ALI. 

8 O.L.J. 439 = 3 U.P.L R. (J. C ). 65 = 

1922 Oudh. 178. 

Appreciation of— Oral and documen- 
tary evidence . 

The evidence of rcspeotable persons with 
special means of knowledge owing to relation- 
ship to the parties of the mattors they depose 
to, should not be viewed with suspioion especi- 
ally in cases where only oral evidence will ordi- 
narily be available. (Baillieand Tweedy , J. Cs.) 
GAYAPRASAD P.ANDE V. AHBA6 BANDI BlBI. 

25 l.C 660-7 O.L.J. 388. 

Appreciation of — Parties interested in 

the result of the suit. 

It is a good working rule not to aot upon the 
evidence of persons who are vitally interested in 
the result of the oaso unless that evideooe 
receives corroboration from surrounding oiroum- 
etaooes, (Das and Adami, JJ.) MUSSAMMAT 
Chandrama KUBR V. RAMGATAN. 

1922 P. 111. 

Avprc'iation of — TKifnrjs unbelievable 

in essential p irticulars. 

Where a party oomee into a Court with a 
story, whioh cannot be believed in its essential 
details, it ie impossible to rely on a part of the 
story for the purpose of oonvicting the aooused. 
(Mullick and Thornhill , JJ.) PBATLI 8INGH u. 
Emperor.. 0 P.L.W. 107 = 

19 Cr. L.J. 877-47 I.Q 73- 
1918 Pat. 268. 

Appreciation of— Falsity in portions— 

Credibility of the rest of the evidence. 

The maxim falsus in uno falsus in omnibus 
is a maxim of anoient origin whioh is not now 
implioitly followed by Courts in the apprecia- 
tion of evideooe. It ie the duty of the Court to 
sift the evidenoe and separate the truth from 
the falsehood if it oan. ( Maung Kin % J.) 
MAUNG PO GYAW V. MAUNG BO. 

1 Bar. L.J. 211-1923 Rant 80. 
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EVIDENCE— Circumstantial Evidence, 

Circumstantial Evidence. 

Circumstantial Evidence— Affirmative 

proposition — Conflicting evidence— Necessary 
for establishing the propesition. 

The faot that witnesses contradicting an 
affirmative proposition, are not reliable ie not 
sufficient to eatabHeh the proposition. The 
proposition that a person consented to a com- 
promise is an affirmative proposition and if it 
is aeserted by some witnesses and denied by 
others, it would be perfectly legitimate to take 
into consideration the oiroumatanlial evidence 
with a view to show that the evidence of the 
first class of witnesses was tree and that 
the other olaes was fal6e. (Lord Atkinson.) 
Babat Komari Dasi V. AMULLYADHAN 
KUNDU. 32 M L.T. 137 = 

17 L.W. #81 = 27 0 W N. 629 = 
28 B.L.R 848 = 37 G.L J 801° 
(1923) M.W.N. 392 = 1923 P.C. 13. 

— Circumstantial evidence — Value of. 

Where there is a break in the obain of the 

circumstantial evidence every piece of the 
evidence making np the obarge must be ou 
record or else the appellate Conrt may find it 
difficult to see how the particular conclusion 
has been arrived at, and consequently mis- 
carriage of justice may result. In oapital 
oases it is better that every faot be striotly 
proved on record, than extracting admissions 
from oouosel. [Knox and Walsh , JJ.) SHEO 
Narayan Singh v. Emperor. 

21 Gr. L.J. 777 = 58 I.C. 467 = 
2U.PLR. (All.) 128. 

- ----Circumstantial evidence • 

Proof of intention or knowledge suoh as 
are mentioned in 8. 973 of the Penal Code 
must be almost entirely a matter of inference 
from oiroumatanoss- [Waimsley and Suhta - 
xeardy, JJ.) KHETRAMANI DASI v. EMPEROR. 

89 Q.L.J. 431 = 34 Or. L.J. 104= 

1922 C. 839. 

— Circumstantial evidence— Nature oh 

Circumstantial evidence mast be exhaustive 
and negative the possibility of guilt of any 
other person or mast leave no room for doubt 
aa to the oomplioity of the aooased. (Bolmxoood 
and Sharfuddin , JJ.) CHIBAJFUDDIN v, 
Emperor. 18 Or. L.J. 293=28 (.0.801 = 

18 O.W.H. 1144. 

Circumstantial evidence— Value of . 

In order to jastify an infereooe of guilt from 
circumstantial evidence the incriminating facts 
must be incompatible with the innooenoe of the 
acoUBed and inoapable of explanation upon any, 
reasonable hypothesis than that of hia guilt. 
8 C. W. N. 279, Bel. (Scoff-Smif/i and Qhadi 
Loli JJ.) 8 alee v. Emperor. 

40 1917 |Q*.}»42 1.0. 129- 

18 Or. L.J. 897-68 P.L.B. 1917. 

— — ■ ■ Circumstantial evidence— Value of— 
Murder Cate— Benefit of doubt . 

. In a murder case where’ there Is no direot 
evidence bat only oiromnstantlal evidenoe the 


. EVIDENOE— Clrcamttaoilal Evidence. 

jury must first deoide what portions of the 
oircomstantial evidence have been established 
and then see whether they oonstitufe sufficient 
proof and if they have doubts, they mast let 
j the prieoner have the benefit ol doubt. (John- 
, stone. 0. J .) Emperor v. broaning. 

18 Cr. L.J. 482 = 89 I.C. 332 = 
17 P.R. (Cr.) 1917. 

Circumstantial evidence — Conviction 

! — Rules for guidance . 

Circumstantial evidence in order to justify a 
oonviction must be exhaustive and muet exclude 
the possibility of guilt of any other person or 
most point conclusively to ibe oomplioity of the 
acoueed. But •exhaustive' does not mean that 
every inoident abort of the criminal aot must 
be proved by positive evidence, and the “possibi- 
lity” must not be treated aa signifying “physi- 
cal possibility” but so high a degree of probabi- 
lity that a prudent mau considering all the 
faois and reali9mg that the life or liberty of 
the aocused person depende upon tho deoision, 
feels that the acoused committed the crime. 
(Johnstone, G.J. and Broadway , J.) THAKAR- 
das v. Emperor. 18 Or. L J. 878= 

38 I.G. 769 = 32 P.R. (Gr.) 1916. 

— Circumsfanfiaf evidence — Criminal 

trial . 

Conviotion should be resorted to only after 
the re9onable exclusion of every conceivable 
hypothesis ol iooooence. (Etnmgfon and 
Ratiigan . JJ.) LaCBMAN 8INGH v. EM- 
PEROR. 7 P L.R. 1911=9 I.G. 400= 

12 Cr. L.J. 69-11 P.W R. 1911 (Gr.). 
— — — Circumifawftal evidence— Probative 

force of. 

Oiroumstanlial evidence must like any other 
evidenoe bo tested and weighed and must pre- 
vail or not by its own inherent proving foroe. 
(Ayling and Kumaraswamy Sastri , JJ.) 
Muniandi v . Emperor 16 M L.T. 886 = 

1 L.W. 1007 = 26 1.0. 882 = 
16 Gr.L.J. 38 = 11916, M.W N. 84. 

CircMmsfanfiui evidence — Sittlement 

of accounts— Payment of part and pro-noUfor 
balance— Pro- note invalid for want of stamp — 
Payment of part is evidence of agreement. 
(8eshagiri Axyar, J.) BAM1NATHA PATHAN v. 
Hatha krisbna Pathan. 23 l.O. 85- 

16 M.L.T, 243. 

Circtrmsfanfial evidence — Criminal 

trial . 

To justify an inference of guilt from oir- 
oumetautial evidence the inculpatory facts 
must be incompatible and the innooenoe of the 
accused must be inoapable of explanation upon 
any reasonable hypothesis other than that of 
his guilt. fJioafa Prasad and Svlfan Ahmad , 
JJ), Raghunandan KOEBI v. EMPKBOB. 

69 I.G. 656-22 Or. L.J. 164-1 P.L.T. 684. 

Circumstantial evidence— Nature of . 

Circumstantial evidence is evidenoe of cir- 
cumstances as opposed to what is oalled direct 
evidence (Fox, O.J.) EMPEROR v. ALI OASSIM 
HABIFF. 10 1,0. 929-12 Or. L.J. 829- 

• Bat. L.T. 97, - 
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BYIDENCE — Co-defendants. 

Co-defendants. 

Co-defendant*. 

When both defls. controvert plaintiff’s claim 
the evidence of ouedcft. cannot operate against 
the* co deft, as the latter had no opportunity to 
cross-examine the former. (Stuart, J .C. and 
Kendal , a J C.» Ram Din v. Kayestb Path- 
SH A LA, ALLAHABAD. 25 I 0. 823° 

1 0 L J. 447. 

Criminal Trial. 

Criminal Oial— Character evidence. 

Evidence as to oharacter of the accused is 
generally inadmissible against him (Richard- 
son ar.d Beachcrofi J J.) RAGHU Nath Lal v. 
Emperor. 19 Or. L J. 776 = 45 1.0. 696 = 

22 0 W.N. 494. 

Criminal it ial— Accomplice— Duty to 

examine . 

If a witness can on reasonable grounds be 
regarded an accomplice the prosecution need 
not produce ana examine him. <Teunon and 
Shamsul Uuaa JJ ) aghref ali v. 
Emperor. 19 Cr. L.J 81 = 43 I C. 241 = 

21 C W.N. 1132. 

Criminal trial— Accusta' s statement. 

An accused’* statement if to be relied upou, 
must be taken as i whole and nothing can be 
read into it which ia not found within the lour 
walls of the statement. (Holmwood and Shar - 
fuddin, JJ.) Pika Benva v. Emperor. 

15 CL J. 512 = 13 Cr. L J. 193 = 
14 I.C. 193=16 C.W.N. 1053. 

Criminal trial — Trazkers — Value of. 

It is unsafe to rely completely on the evi- 
denoe of trackers as to the correspondence of 
tracks. ( Scott- Smith and Shad i Lal, JJ.) 
Saleh v. Emperor. 63 P.L.R 1917 = 

42 I.C 129 = 18 Cr. L.J. 897 = 
40 P.W.R. 1917 (Cr.). 

Criminal trial— Statements made in 

the course of trial only and not in Police in- 
vestigation. 

Statements made in the oouree of trial only 
while they were not made in Police investiga- 
tion are not to be believed. i Jones, J.) Bala 
Singh v. Emperor. 34 P L.R. 1916 = 

17 Cr. L J. 284 = 34 I.C. 1004 = 
47 P.W.R Cr. 1913. 

Criminal trial — Identification . 

8om Himes the identifies t ion of the particular 
accus-d by witnesses to whom they arc 
Grangers is useful. (Johnstone, C J. and Scoit- 
Smith , J.) NIKA v. EMPEROR 

17 Cr. L.J. 156-33 I.C 636 = 
19 P vr R. 1916 Or. 

Criminal liial — First report— Omis 

s ion — Track evidence, value of. 

Where the first report m^kea no mention of 
the offender and the complainant when ques- 
tioned named nobody a s hi* assailant the com- 
plainant’s snbsequont statement that he bad 
identified the accused it the time of attack 


E VI DENCE— Criminal Trial. 

cannot be relied upon. The traok evidence of 
a flimsy nature could not be believed without 
sufficient oorroboratiou. {Le- Rotsignol, J.) 
RONKIv. EMTHROR. 10 P.W.R. (Cr.) 1913 = 
27 1 0 843 = 16 Cr. L J. 222 = 91 P L.R. 191S. 

Criminal trial— Penal Code , 8. 34- 

To juetify ihe application of 8. 34 evidence 
of go cue distinct act by the accused, which can 
be regarded as par; of the criminal act iu ques- 
tion must be required ( Oldfield and Ramesam , 
JJ ) 17 L W. 21 = 1923 Mad. 187 ‘2). 

Criminal trial— Deposition of witnesses 

taken in a previous trial — Admissibility — Con- 
viction* 

Toe accused and his father were placed to- 
gether on trial but after the trial proceeded for 
sometime, it was decided to hold two separate 
trials and the judge then begau the trial of the 
acoused and exhibited the evidenoe already 
given at the joint trial. Then that judge 
ceased to hold e!n:t and hi9 successors decided 
to hold trial de novo but exhibited the deposi- 
tions of witnes?t6 in the previous trial without 
examining them de novo. Held , that in doing 
so there was an irregularity m the procedure 
which would vitiate the proceedings and that 
the coosent of the aocused would not cure 
such irregularity. 12 C.W.N. 140, Foil. In 
such a case the appellate court b*s not plenary 
discretion to decide whether the acoused has 
been prejudiced by the irregularity. 39 M. 
449, Ref. (Oldfield and Ramesam, JJ.) 
In re KOTTAMMAL K. UMMAR Hajee 
46 Mad. 117 = 28 Cr. L J. 745 = 16 L W 697° 

45 M.L J 619 = 1923 Mad. 32. 

Criminal trial — Witness tendered 

Where a witness was examined before the 
committing Magistrate and was eimply tender- 
ed for cross-examination io the Sessions Court 
ana the evidence before the * Committing 
Magistrate was marked as exhibit io the 
8es6ion6 Court, such procedure is illegal. 
(Ayling aid Tyabji, JJ.» KOTTAlGADO. In re . 

30 I.C. 459 = 16 Or. L J. 613 = 
1916 M W N 544 

Criminal trial— Statements of accused 

in police custody. 

Per Sankaran Nair , J.— Statements of 
accused io police custody are notoriously 
untrustworthy. (Sankiran Nair , Sadasiva 
Aiyar and Bakwell, JJ ) In re VAITHINATHA 
PILLAI. 18 Cf. L.J. 453 = 20 I C. 721 = 

(1912) M W.N. 826. 

Criminal trial— Deposi 1 ions before 

committing Magistrate — Admissibility. 

Depositions before the committing Magis- 
trate may on appeal be looked into oy tho High 
Court, where the cross-examination in tbc Ses- 
sions Court is uot full. I Ayling and Spencer , 
JJ ) In re KlTTA VALLYAM. 12 Cr L J 503 = 

12 I.C 223 = 10 M.L.T. 82. 

Criminal trial . 

Io criminal oases, it is the weight of the 
evidence and not tbs number of the witneesesi 
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EVIDENCE — Criminal Trial. 

which the Court has, aD<U ought to consider. 
(Daniels, J 0 1 GURDIN V. EMPEROR. 

22 Or. L J. 647= 63 I.C. 407 = 24 O.C. 225. 

— Criminal (rial— Defence xoitnesses — 

Credibility of— Duty of Court to prevent in- i 
5inua*toM3 as to defence witnesses being related | 
to accused . 

The evidence of persoos produced in defence 
is not to be discredited merely beoause some 
of them are fellow casteroen of the accused. 
General ineinuations by the polio© regarding the 
relation of the defence witnesses to tb- accused 
but not to be allowed to be introduc'd io the 
evidenoe when the faot does not appear on ;he 
reoord and no question with reference thereto 
are put to the witnesses in the cro?s examina- 
tions (A’anhaif/a Lil, J C ) RamESBWAR 
Tewari v: Emperor. 53 I C 156 =» 

20 Cr. L J. 748. 

Criminal trial - First report— Admis- 
sibility of, without proof . 

Any statement made by a complainant in his 
first report is not admissible io evidence with- 
out proof »nd cannot be used against the 
accused in his trial. When it is proved that 
the aoouBed made a statement soon after (be 
commission of the offence incriminating himself 
the reaccoablo inference is that it was a true 
representation of aotua) facte io the absenoe of 
rebutting evidence. ( Lindsay , J.C.) DAL v. 
Emperor. 16 Cr. L J. 62 = 26 I C 654- 

1 0 L.J. 687. 

■ Criminal trial— Quantum or value of 

evidence. 

The fouler th6 orirae, tbe olearor and plainer 
the proof ought to be, though it oaonot b* laid 
down as a propontioo of law that the quantum 
or value of evideooe must be proportionate to t 
tbe enormity of the crime or the consequences 
whioh may follow from conviction*, f Jwala 
Prasad and 8ultan Ahmad , JJ.) Raghunan- 
dan Koebi v. Emperor. 22 Cr. L.J. 184- 

59 1.0 858 — 1 P L.T, 684. 


Documents, 

—Documents— Medical certificUe . 

Where neither the Commissioner nor the 
msdioal mao have been examined as a witness, 
the statements in tbo roport by the Commie 
eioner to the Court and in the certificate given 
bv tbn Kabiraj are not admissible io evidenoe. 
IMookerjee and Buckland , JJ.) BlBI Jinjira 
KHATUN v. FAK1RULLA 67 I.C. 77=. 

34 C.L.J. 444 


— Documents - Certificate - Mode of proc 
A. * certificate .is inadmissible) in lieu 
evidence of the writer himself. (Carnouff o, 
Hichardeon, JJ.) Pitrs v. Mahomed idu 
Midh, 22 1.6. 634= 19 0.W N. 114 


- Docuinents — Admissions in intn 
document— Effect. 

Jf.y** doonmenk may tiok be Valia for 
tfoVpoBes for which- Ik wife intended, ik may 


EYIDENOE— Handwriting. 

used as evidenoe of an admission by the person 
executing it when its exeoution ba9 been admit- 
ted or proved. (Miller, C.J. and Adatni, J,) 
Grant v. Eklal Jha. 3 P L T, 386 = 

1922 P. 171. 


Duty of Court. 

Duty of Court— Proof of fact— Person- 
al testimony alone , tf sufficient . 

Simply because a Judge's own testimony is 
the only evideuce on a point he mu6t not say 
publicly that there is none in the oountry lor 
proving that point. [Walsh ani Ryves , JJ.) 
OBANDER SEN V. MAN MOHAN LAL. 

L.R 3 A. 17. 


Exclusion of. 

Exclusion of— Competence of witness — 

Objection— When to be raised. 

The proper time to object (o the competence 
o! a witness is when he is tendered for examina- 
tion. But this does not mean objection oannot 
be raised during the course oi the defence 
argument. (Hears, O.J. and Ptggoti , J.) 
Emperor v. Hab Prasad Bhargava. 

45 A 226-21 A L J. 42 = 
L.R. 4 A. 19 (Of.) = 1923 All. 91. 

Exclusion of— Duty of Court to admit 

all relevant evidence— Effcd o/ omission. 

Reid, that the Court b«low was not justified 
in refusing to exhibit the aooount hooka, whioh 
if regularly kept would bo moat material 
evideQoe in favour of the plfL and in refusing 
to examine more than four ol his witneeaesand 
that' -there should' be a retrial of tbe caso. 
{Fletcher * and Walmsley, JJ.) Lal MOHAN 
Saha v . Tazimaddin. 49 I.O. 756. 

Exclusion of— Power of Court -Refusal 

to examine toimeji. 

Any particular answer given by a witness, 
may after it is given, be ruled out as irrelevant 
but no Court can say beforehand that all the 
evidenoe not yet taken is goiDg to bo irrelevant 
and the Court's belief that the evidence is 
biased is uot a .valid ground for refusing to 
reoord it. {Ratten, J.C. and BallUax, A.J.C.l 
BHAGOHAND V. MUSAJI. 1923 Nag. 38. 

Handwriting, 

— — Handwriting — Comparison of . 

It ie not safe for a Court to base its conclu- 
sion on a meio oomparisou of haudwritiog. 
(Sanderson, C.J. and Hooker jee, J ) NANDU 
Lal Malik v. Panobanan Mookerjbm 

43 Oal - 60-21 OWN. 1076 — 

. 42 I.C. 484=26 0.L J. 187. 

Handwriting— Similar ity^Test, 

Similarity of handwriting affords soma 
•areetanoe 'in, datermitfing - whether the evjdouaa 
adduced Iff oonnborS coruin person with kho 



95 


CIVIL DIGEST, 1911—1923. 


9ff 


EVIDENCE -Hearsay. 

forgery can be believed bat the teat ia not at all 
a 9%te or certain test, 3 A.L.J. 444 ; 5 I.C. 
355 ; 6 A.L.J. 184, Foil. [Kanhaiya Lai, A.J.C.l 
abbas Quli Khan v Empebob. 

15 Cr. L.J. 643 = 25 I.C. 843 = 17 0.0. 276. 

Hearsay. 

— Hearsay — Objection to admujibi- 

lity o/. 

The evil oonseqaeoce of the admission of 
hearsay evidence is not merely that it prolongs 
litigation and increases its cost, bat that it 
may unconsciously be regarded by judicial 
minds a3 oorroboration of some piece of 
evidence legally admissible, and thereby obtain 
for the latter quite undue weight and signifi- 
cance. (Lord Atkinson), ATKIA BEGAM v. 
Muhammad Ibrahim. 6 L W. 26 = 

21 O.W H. 343 = (1917) M W N. 261 = 
36 1.0. 20 = 10 Bur. L T. 79 (P C.). 

—Hearsay— Question — Whether land 
is rent 1 tee— Admissibility. 

On the question was whether a oertain land 
was held rent free for 60 years, hearsay 
evidenoe is admissible and sufficient to show 
that it was. [Baillie, 8.M.) RUDRA PARTAB 
8AHI V . RAM BABAN PATHAK. 24 I 0 790 = 

1 O.L J. 2». 


Horoscope. 

Horoscope— Admissibility of. 

A Horoscope is admissible in evidence to 
show date of birth and parentage. It is 
corroborative or rebutting evidence of the person 
who had prepared it. [Qtuari and Kanhaiya 
Lai . a.J.Cs.) Hab Bahadur Lag c. Chand 
raj BAHADUB. 3 O.L J. 635 = 48 I.C. 400 = 

21 0 0. 298. 


Opinions. 

Opinions— Report of officers . 

The report of a Tahsildar or Naib Tahsildar 
being the result of the investigation made by 
him is only an expression of his opinion in the 
matter and oannot be the sole basis of a 
decision in regard to a question of title. 
I Banerji , J.) KUBEB 8AITHWAB RAM TAHAG 
UPADHIA V. GUPTAI 8AITHW00B. 

35 I C. 237. 


Opinions — Panchayat — Guilt of ac- 
cused . 

The opinion of a punchayat as to the guilt of 
suspects when the latter deoline to prove their 
innooence in the manner laid down by the 
punchayat is not a relevant fact. (Shah 
Din, J.; Beja v . Empebob. 

13 P.R. (Or.) 1914-16 Cr. L J. 18 = 
26 1.0. 623-223 P.L.R. 1919. 


Opinion — Witness— Value of. 


The opinion of a witness ie not entitled to 
any attention. [8tuart, J.C. and Kendall, 
a J.C.) Ram Din u. Kayrbth Pathshala, 

ALLAHABAD. 28 I.C. 8IS-1 0.L.J. 447. 


EVIDENCE— Recitals. 

Pedigree. 

Pedigree— Proof of— Value of. 

In eooial conditions where people have not 
yet learnt to place exclusive reliance on written 
and printed records and where family pride, 
family rights encourage the maintenance of a 
body of oral family history, memory unaided 
by permanent materials is often a very suffi- 
cient medium of record and oral communica- 
tion often preserves the record with singular 
uniformity. A pedigree does not therefore lose 
its value iu proportion to its remoteness from 
the present time at least so far as names and 
kinship was concerned. (Lord 8umner). 
MEWA 8INGB v. BA8ANT 8INGH. 

9 L.W. 416 = 24 M.LT. 429 = 
28 0 L.J. 53 = 1 P.W R. 1919 = 
21 Bora. L.R. 132 = 43 1.0 340 
28 P.L.R. 1919 (P.C.). 

Pedigree— Proof of . 

Pedigree is not admissible unless person 
preparing it proves that he bad special means 
of knowledge. [Lyle. A.J.C.l BHIMA 8INGH 
v. MT. Sundar. 9 O.L. J. 186 = 1922 Oadh 218, 

Personal knowledge. 

Personal knowledge — Judge — II 

relevant- 

A Judge is justified in using his knowledge of 
tbe character of the parties to a suit gained 
from several litigations in his Court to discredit 
their evidence. [Rigg, J.i 8 aN Ha Baw v. 
Ml KHOBOW NISSa. 9 L.B R. 180 = 

48 I.C. 731 = 11 Bur. L.T. 98. 

Photograph. 

Photograph— Father and son , if ad - 

missible- 

Where the question of legitimacy arises, the 
resemblance of the son with the putative father 
is evidence and so the photographs of both are 
admissible in evidenoe. [Mookerjee and Cam- 
duff , J.) IMAMBANDI V. MATASUDDT. 

13 I.C. 678-13 G.L.J. 611. 

[On appeal, 47 I.C. 313 = 43 Oal. 878.] 

Receipt, valne of. 

Receipt — Value of. 

Where a receipt is wanting in details and 
do reliable evidence i« forthcoming as to the 
actual amount paid, h*ld it was of very little 
value even though there was evidence that a 
substantial sum bad aotnally been paid. 
[Rattigan and 8cott-smith, JJ.) MUHAMMAD 
KHAN V. LaLLA KISHOBB CHAND. 

33 P.L.R. 1918 


Recitali. 

Recitals — Evidence only against 

parties . 

The reoitals in a deed are striotly speaking 
evidence only against the parties to the deed 
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EYIDBNOE — Recitals. 

and those claiming throogb them. ( Lord Par- 
ker). BHBINIVAS'DAD BANS! v KEHERBaI. 

41 Bom 300 = 21 HLT 236 = 
32 H LJ 176 19 Bom L R 151 = 

( 1917 j M.VYN 2SS = 21 C W.N 553 = 
25 O.L.J. 311 = 39 I 0 627 = 
44 1. A. 36 (PC ). 


EVIDENCE -Recltala. 

Recitals— Deeds not inter partes. 

Recitals of boundaries of other lande in doou- 
meots between third parties are not admissible 
in evidence. (N R. Chatterjee and S uhratvardy, 
JJ.) SOBOJ KUMAB v. Umed a 1,1. 

35 O.L.J. 19=1922 Oal. 211. 


Recitals — Admissibility of, against 

strangers. 

Under ordinary oiroumstaooes and apart 
from statute recitals in deeds cao only be evi- 
dence as between tbe parties to tbe oonveyanoe 
and thoee claiming under them- Recitals of 
necessity in a deed of alienation by a Hindu 
widow are of little weight as against rever- 
sioners. [Lord Chancellor). Nandlal v. 
JAYAT KlSHORE ACHABYYa. 44 Oal 186- 
20 H.L T. 335 = 31 M L.J 563 = 
(1916 2 H.W N 336 -1L Iff 438- 
18 Bom. Ij.R. 868-14 A L.J 1103 = 
24 O.L.J. 487 = 1 Pat. L W 1 = 
21 0 W.N. 223 = 10 Bur L.T 177 = 
36 1.0. 420 = 43 I. A. 249 (P.C.). 

— Recitals— Evidentiary value. 

Reoitals are not by themselves evidence of 
necessity as against third parties impeaching 
the eale. [Ur. Ameer Ait.) BR1J Lal u. 
Indbakun War. 36 All. 187 = 

(1914) M.W N. 403-19 0 L J. 419 = 
16 Bom. L R. 8i2 = 18 0 W.N. 649 = 
1 L.W. 794-12 A.L J. 495 = 
23 1.0. 715=18 M.L T. 393 (P.C.). 


Recitals. 

The reoitals in a will are not .admissible in 
evidence to prove tbe truth ol the faols men- 
tioned in the will bun they oao be looked at for 
tbe purpose of seeing whether it is ooDeietent 
with the aeaertians made by tbe testatrix during 
her lifetime. (Ghose, 3 ) PBOMOTHO NATH 
MOLLICK v. PBODOMNO KUMAR MULLIOK. 

*9 1.0. 900 = 26 O.W.N. 772. 

■ - ■■ Recitals in judgment — As to age not 
binding when panics different. 

The etatemente ol the plfl.’e age in a decree 
to whioh the defts, or their predeoeesors were 
no parties, are not oonolusive and binding 
against them. (Teunon and Newbould, JJ.) 
NlLABATAN MlTBA V. ABDUL GaFUB. 

59 1.0. 2 = 32 O.L.J. 7*. 

Reoitals— Value of. 

A reoital in a dooument is not evidcDoe as 
against a stranger to it. 6 Oal. 268, Rel. 19 M. 
I.A. 992; 12 W.R. (P-O.) 6 ; 23 Cal. 9&0. Diet. 
lUooktrjee and Camduff. JJ.) Rahim Jan t>, 
IMAM BIBI. 15 l.O. 698 = 17 O.L J. 178. 


—Recitals— Deed. 

Reoitals ip a deed a9 to necessity are nol 
evidenoe against the oo-paroener to defeat 
Whom, the deed waa exeouted. [Lyle J.i 
Tibbbni Prasad v. Ramnarayan. 

20 1.0. 931-11 A.L J. 711, 


Recitals— Evidentiary value ol. 

The reoital of consideration in a deed and the 
admission of consideration before the register- 
ing offioer are evidenoe against tbe persons 
fllaimiug through the exeouiaot of the deed. 
[Chamitr. J.) IBBAHIM o. RamnabAIN. 

16 10. 483 = 10 A, L.J. 87. 


Recitals-JNectssity. 

iD 8 mort 8*8e-deed of an anleoe- 
dent debt ta not of muoh weight by itself. 

was v. Bam Rikh. „ j , 13 Lc. 142, 

Recitals— Pleadings — . Substance of 

reproduced in judgment. 

the h ido n ^l tB . n0a of the PlB»diDga narrated in 

alleoS&^A fu,nl,h aTideno8 of 
9 0 ERfi“ fiTr 8 P arliea °n ^ oooasion. 

18°M 73 R°ei L ' 6 M ‘ 19 ! 16 M. 878 ; 

'KAir’en and Cuming, JJ.) 

AA1LAB OHANDBA NAG V. BWOX OHANDBA 

*** • 48»to. m-lflM OaH« 

Voir iii— 7 


Recitals— Third person. 

Reoitals in a dead are not relevant evidenoe 
against a person who is not a party to tbe deed. 
Bat tbe parties to the deed may be presumed 
to have allowed the reoitals to be embodied in 
the deed without objeotion. (Eensmpfon and 
Shahdtn, 33.) MAHIDITTA MAL v. Mrs. 

Nicholson. m p.w.B. 1913- 

19 1.0. 770 = 224 P.L.R.1913, 


member. 


Recitals — Release deed by major 


It a major member of a family executes a 
release deed alleging that oertain debts exiat, 
the deed iB evidenoe of the existence of Booh 
debt. (iPallie, O.J. and Ses/rngiri Aiyar, J.) 
abdul Hussain rowthan d. ihbahim 
ROWTHAB. 19 M L f, 846 = 89 I 0. 248 = 

8 L.W. 379. 


nionatt— Effect. 

A man that takes a deed is not ordinarily 
bound by the statements oontainod therein. 
[Wallie, Offg. O.J., Seihapiri Aiyar and 
Kumaraswami 8aslri, JJ ) Nachiappa 
Goundbn V. Ranqasami Gounden. 

17 87 “ 8 &■*. 68-28 M L.J. 1 = 

26 1.0. 767— (1916) M. W.N 63 (P B ). 

[Os appeal see 50 1 fl. Ma- 

tt Mad. 513 iP O.j.J 
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B VI DEN OB — Recitals. 


Recitals— Necessity — Weight of. 


Recitals io a document do not of themselves 
afford suffioient proof of legal necessity but in 
the case of old transaction, the Court should 
treat such recitals with more indulgence than 
in the case of new ones. 36 A. 187 F >11. (Ayling 
and Sadasiva Ai yar % JJ.) Kanthu t;. DaSA 
UPADBYA. 26 1.0. 376. 

Recitals— Evidence of necessity . 


Recitals in deeds as to necessity is some 
evidenoo that the facts recited were present to 
the minds of the parties to the transaction fcut 
they are not sufficient to prove the necessity in 
question. 6 C. 363, Rel. oo 5 12 W.R.P.C. 47 
Ref. to. (Tuabji and 8pencer, JJ.) KB1SHNA 
RAO V . AYYASAMl PaD^YACBI. 

(1914) M.W.N. 490 = 24 l.C. 426- 

27 H L.J. 188. 


Recitals in a document — Value of. 


The reoitals may be taken as evidenoe but 
they oannot shift the onus of proof. tAyling 
and Tyabji, JJ.) KONEBI BHOLAGAN v. 
KOMABAPPUDAYAN. 21 I 0- 666 = 

(1913) M.W.N. 924 


Recitals— Receipt ot consideration . 


The reoeipt of consideration for a document, 
may be proved by the reo:tal in the boDd to 
that efleot. ( Kanhaiya Lai. A.J.O.) LACHMAN 
PBASADt). Hardeo Baksh. 

37 10. 31 = 3 O.L.J. 373. 


- Recitals . 


The faots reoited in a deed are not sufficiently 
proved by the reoitals alouo. (Chamier and 
Evans, J.O.) 8heo Nabayan Binoh u. 
MAHABIB PBASAD, 9 1-0. 66. 

Shipping. 


•Shipping— Total loss . 


The oiroumstanoes attending the wreck of a 
vessel, the abandonment of the same by its 
officers and crew and the subsequent sale of the 
goods show that there has been a total loss of 
goods. That a oargo has been so damaged by 
the perils of the sea as to render an immediate 
sale necessary and the sale ba9 taken pUoe, 
sufficiently constitutes total loss. [Davar. J.) 
Kanji Dwabakadas V. Haridas purubho- 
TAM . 36 Bora. 484 = 12 I 0 837 - 

1 13 Bom. L R. 1211. 

Suspicion. 


Suspicion— Su£i:iency> 


EYIDENOE— Thumb Imp reesion. 

whose favour A bad executed a sale deed of a 
part of the property. Held that the decision 
was unsound. iSir John Edg*). MAHOMED 
ABDUL AZIZ V MIR TASDDPQ HUSSAIN. 

21 O.W.N. 873= 1917, U W N. 529 = 
42 1 C. 3 = 7 L W 66 (P C.). 

Suspicion— Not a ground for decision . 


The Court's deoision must be based not upon 
suspicion but upoo legal grounds established 
by legal testimony. (Sir Lawrtnc* Jenkins.) 
SONA KUMARI BlBI V. BIJOY SINGH 

44 Cal .662 = 1 P.L W 425 -5 L W. 711 = 
32MLJ 425 - 21 OWN 585 = 
21 M L T 344 15 A L J. 382 = 
25 0 L J 308 - 19 Bora L R 424 = 
1 1917 1 M.W.N. 473-401 C 242 = 

44 I. A. 472 (P.O.). 


Suspicion — Judicial decision . 


Suspicion though a ground for sorutiDy of . 
evidence, oannot be made the foundation of a 
judioial deoision. ( Ameer Ali .1 MOHAMMAD 
Mehdi Hasan Khan v. Mandir Das 

34 All. 811 = 39 I A 68 = 12 M L T 392 = 
13 O C 278 - 14 Bora. L.R 1073 = 
10 A.L-J. 373 = 17 C W N 49 - 16 C L J 629- 
(1912) M.W.N. 1052-17 I C 396 = 
23 M.L.J 741 (P.C.). 

Suspicion— Not a ground for judicial 


dtcision. 


A Court should not rest its deoision merely on 
euspioion unsupported by legal testimony. 25 
C W.N. 409. ( Mookerjee and Cdotcner , JJ.) 
Promode Kumar hoy t>. Kali Mohan 
SAHA. 27 C.W N. 303 = 36 C L J. 396- 

1923 Oal 228. 


Suspicion — Not a ground for decision. 

Though there may be ground for 6uepioion, 
though the oonduot of the parties may engender 
doubt, the Court’s deoision must rest not upon 
suspicion but upon legal grounds established 
by legal testimony. 44 Cal. 662 Foil. (Afoofcer- 
je$ and Buckland . JJ.) KRISHNA v . Nagbn- 
DBABALA. 23 0.W N. 942-66 1 0. 694- 

. 34 O.L.J 333. 


Where one A, the plaintifl gave evidenoe 
that he was the legitimate eon of one M but the 
defendants adduced evidence that be was the 
son of another man also named M and the 
High Court decreed io favour of the defendant 
on the ground that the defendant's case was 
quito possible and laid stress on the faot that A 
was supported in money by co-plaintiff, in 


— — Suspicion— Noll a ground for decision . 

The decision of the Court should rest upon 
legal grounds established by legal testimony. 
44 Cal. 662 ; 25 C.L J. 608 and 23 O.W.N, 321 
Ref. (Mooke'jee and Burkland . JJ.) BEPIN 
KRISHNA RAY V. JOGESHWAR RAY. 

28 O.W.N. 36 = 66 1.0. 345 = 34 O.L J. 256. 


Thumb impression. 

•Thumb impression— Similarity of. 


Similarity of the thumb impression taken at 
the time of presentation, if corroborated by 
other evidence in the case, is suffioient for oon- 
viotion but by itself is not eo. (Spencer and 
8eshagiri Aiyar) In re 8INGRI Bbima. 

27 1.0. 900=16 Or. L.J. 228* 
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Trial. 

* - Trial— Cogent grounds to alter conclu- 
sion . 

Held , cogent grounds would be needed to 
alter the conolueion drawn by the trial Court 
Irom the oral evidence which the appellant gave 
in spite of the faot that he spoke Greek arid 
that it seemed doubtful whether the interpreter 
thoroughly understood Greek while the Court 
did not at any rate profess to understand that 
language. ( Lord Sumner). SOCRATES ATY- 

chides o. The Secretary of state for 
India in Council 18 l W. 664- 

25 Bom. L.R. 116 = (1923) M W.N. 840- 

1922 PC. 371. 

Trial— Incidents in — Statement of 

Judge. 

Per Mookerjee, J.— The statement of the 
presiding Judge as to what actually took plaoe 
before him is oonolasive. 21 C.L.J. 377, Ref. 
IQandereon , C.J., Mookerjee , Fletcher, Trunon 
■and Chaudhuri . JJ.) Fateh Chand u. 
.Emperor. 21 C W.N. 33-44 Cal. 477- 

881.0. 945 — 18 Cr. L J 383 — 
24 C.L.J. 400 (F.B.). 


Value of. 

Value of —Agreement about dower. 


The materiality of evidence regarding 60 oia 
/position and oustomary dower, if an agreement 
about dower is clearly proved, is uot obvious 
•but, it affords some test of the reliability of th< 
witnesses of the party alleging agreement if the 
conolueion on the agreement was unfavourable 
4o her. In the oaee of agreement entered into 3? 
years baok, the oral evidenoe of the agreement, 
muet bo dear and convincing in order tc 
establish a claim against the estate of the mac 
who is said to have been a party to it. < Lord 
- Salvesen ). Mt. Hafiz an Bibi v. Mt. Sub a 
•BIB!. M M L.J 714 — 37 Q L.J. 431- 

r r» - - 27 C.W N. 864-18 L.W. 670- 
LB. I A. (P.C.j 93-1928 P.0. 29 (P.fl.) 


Value of— Decree 


- _ . . — — in favour of co 

■snarer— Partition between co-sharers and 

nente 


oppo - 


Where (here was a deocee in favour of 
■co-sharer against Government followed by 
partition in aocordanoe with thedeorae betwe 
the oo-sbarera and Government. Held t 
decree being followed by partition ia releva 

DAii r “ piaoe of evidence. (Lo 

Pnfillntore.) (KumabI Nabbsh Nabayi 

'Roy v. Sbobbtary of Statb fob India. 

« M I. J 444-5} Cal 443 

511-53 14 121 

82 IS*®* 1 4 (P C ) 30 

28 C.W.N, 451-1923 P.C. 1 iP.C 

-^lua of Will— Proof of -Attest* 
4ute Bhoold ba lamlBhed. An attempt 


| EVIDENOE— Yalne of. 

support the signature by aoytbiog that falls 
short of the necessary standard whioh though 
not fatal is of serious defect. ( Lord Buck- 
master). Ram Gopal Lal v- aipna Kun- 
WAR. 44 All. 4 J 5 — 49 I A 413 = 

31 H.L I. 277 = 1922 P.C. 366 (P.0.1. 

Value ol—Thakbasl Map and Khasra. 

The entries in Tbakbast map and Kbaura 
made by an Amin before and for the prepara- 
tion of survey have no evidential value. (Amir 
Alii. JAGDEO NABAIN SINGH V. BAt/DBO 
SINGH. 8 P.L-T. 609— >6 O.L J 4j9=> 

49 1.4 399 ■* 32 M.L T. 1 = 2 P. 38 = 
43 M.L.J. 460 = 1922 P.C. 272 (P.O.). 


Value of— Witnesses. Discrepanciesin. 

Discrepancies in tbe statements of witnesses, 
on material point if passed over somewhat 
lightly, affeot the value of their testimony and 
obviously suob an effect ia undesirable, (dmir 
4i».l Lala Rrij Lac. u indba Konwaba 
25 M.L J 442 = 18 G W.N. 619 = 
12 4 L.J. 433 = 86 A. 187 = 19 C L J 4J0- 
(1914, M.W.N 403 = 13 M.L.T 395 = 
16 Bom. L.R. 332= 23 | C 715 = 

1L.W 794 (P.C.). 


— Value of— Tjrture reaorfsd to, to ex- 
tract the evidence. 

Evidenoe obtained by tortnriDg tbe deponent 
has no value. (Walsh, J.i GOKOL 8INGH n. 
Empbbob. 39 I.C. 527=17 Cr. L.J. 351. 


Value of — Relevancy, 


A Kabnliat eseouted by the plaintiff's tenure- 
holder in .avour of superior landlord was used 
88 evidenoe in tbe oaee against tbe defendants. 
Held whatever might be the effeot of the kabn- 
liyat as regards the relation of tbe plaintiffs to 
the'r own landlord it cannot have the effeot of 
afleotiDg tbe defendant’s state in any wav 
whiob existed before the date of the Kebuliat. 
(Wafmjfep and Qhose, JJ.) BHAJAN Shbikh 
v. BADAI SABKab. 1923 Cal. 375 


ZZT~ji atU *-?!r; Maps ~ Thak an * Surve 
maps— Admissibility m evidence. 

tn ^ h ‘ 1 f K an<1 1 8a ' v ®y maps are not oonolueive a 
to whether lands which formed part of the bee 
of the river were inoluded in the permanen 

CourTt^* 1? fh' 11 i8 not PO'miasible for , 
S .v ° a h ® aa0Ump ‘ ioQ ‘ hat ^ 1793 i 
“ 0< . , th,n 8* exiated different from whai 

a 0 69 9 r i Sr “fM . eTid6D00 bef ™ “»• Court 
* v. yi, Rel. [Muksrjee and Ouminn jj 

Secretary of state for India d 
Upendra Nabain Roy. 33 c.l j. 333 « 

1923 Cal. 247 


Value of— Judgments 

The production of judgment in a previoi 

C h^n me - e i ye9tftbl i 8hedthe,aot there h 
been a judgment but it does uot prove tb 

correctness of the ptevioua dcoisiou. (Ifwkerii 

33,f Nath DotVi 

ADBE Jan Bibi. 36 O.L.J. 9= 1923 Gal. 240 
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EVIDENCE— Yalue of. 


Value of — Thumb- impression — 

Forgery . 

A Court should exeroise great caution in 
arriving at a conclusion by a comparison of 
thumb-impressions. The positive evidence of 
witnesses who were undoubtedly present and 
eye witnesses to the transaction should not be 
lightly brushed aside. 1 C.W.N. 339, Ref. 
( Mocktrjee and Cuming , JJ.) BAIDYA NATH 
DUTT t;. ALEE JAN BlBI. 36 C L J. 9 = 

1923 Cal. 240. 

— Value of— Negative. 

Very little weight can be attaohed to the 
evidence of a negative character. ( Mookerjte 
and Camduff, JJ.) Imambandi t>. Mata- 
8UDDI. 13 l.C. 678= 15 O.L.J 621. 

Value of — English and Vernacular — 

Record of depositions . 

In cases where evidence is given by a witness 
in his own language, the vernacular record is 
always treated as more reliable and entitled to 
greater weight but this maxim could not always 
be safely applied in cases where a Magistrate 
who is taking down the evidenoe simultaneously 
in English understands the language as well as 
hie reader. MbdtW Qadir. J.> QaDHU 8lN'GH 
v. The GROWN. 24 0 r L.J 625 - 

1923 Lah. 167. 


Value of— Measurement and plan. 


Whero in a deed there is variation in 
measurement and plans the plans are tc be 
preferred to measurement. ( Beavan Petman, J.) 
JOHRI V . JOAVAHRA. 58 I C 67 = 

91 P.L R. 1919. 


Value of— Finger prints— Duly of 

Court. 

There is nothing in the so called science o* 
finger prints or the qualification of an expert in 
it which prevents the Court from applying its 
own eyes and mind to the evidence aDd verify- 
ing the results submitted to it by experts. If 
the finger prints are dear enough to sustain 
an argument there is no reason why au argu 
ment by way of deduction should not be assure 
foundation for a conclusion and it may be a 
better one than any based on direot evidence. 
(Olo field and Ramesam. JJ ) PUBLIC PRO- 
SECUTOR v. VlRANNA. <1922l M.W.N 642 = 

16 L.W. 663 = 23 Or L J 6J4 = 
31 M L.T. 427 = 1923 Mad. 178. 


Value of— Deposition. 

A few (say two) casual and somewhat 
ambiguous phrases in a deposition cannot 
destroy the very clear efieot of tbe wholo depo- 
sition. f Batten . J.C. and Halifax. A J O.) MT- 
KUSH1BA1 v. MANRAKHAN. 1923 Nag 265. 

Value of— Evidence of party - Question 


of onus . 

The weight to be attached to the evidence of 
aparty is not governed by any suoh extraneous 
consideration as that of the burden of proof 
but depends entirely on the intrinsic evidenoe. 
iKolwal, A. J.C.) GOVARDHANDAS V HARLAL 
RAM6UKH. 1923 


EVIDENCE — Yaloe of. 

Value of— Oral evidence— Registered 

document. 

A defenoe based on oral evidenoe to frustrate 
a registered instrument should be always 
locked on with suspicion. ( Mitra . A J C.) 
VlTHU JAIRAM V. AKARAM. 42 1.0. 372.: 

Value of— Succession of judgments. 

A succession of judgments is valuable 
evidence. ( Ahsworth and Simpson , A.J.Cs.) 
Thakur Rudba pratap Singh v. thakub 
Nibman Prasad Singh. 90 LJ 552- 

1923 Oudh 61. 

Value of —Statement of person as to 

his own age. 

Though a man oannot give direot evidenoe 
of hi6 own age his statements on the subject 
are not to be dismissed as of no value. liian- 
haiya Lai 3.0. and Daniels , A. J.C.) Ran- 
HAIYA Lal v. ;Mohcmmad Mahmud alam. 

63 I C. 525 = 8 O.L.J, 324. 

Value of — Reliability of witnesses. 

The mere fact that witnesses are relatives 
and interested in the suit is no ground to dis- 
believe them if the point can only be estab- 
lished by their testimony. (Lindsay. J.C.) 
GHANSHYAMDA8 V. HARDEI. 32 1 0. 380- 

2 O.L J. 562- 

Value of— Cross examination of oppo- 
site party's witnesses. 

A party is entitled to have taken into consi- 
deration the statements of the opposite party's 
witnesses in cross-examination. (Lindsay, J.C. 
and Rofiquc, J.) MUHAMMAD HUSSAIN v. 
LALJI bINGH. 25 1.0. 648-1 0 L.J. 366. 

Value of— Tbak maps— Revenue 

register— Possession. 

Thak maps are good evidence of possession 
at tbe time they were made, but thoy are no 
evidence of title acquired by prescription or 
adverse possession. The otjeot of the Thackbust 
survey, wbioh preceded the Revenue 8urvoy, 
was to ascertain tho position ol tbo boundaries 
and area of estates and villages and it was no 
part of the duty of tbe Revenue Officers con- 
ducting tbo Thakbusl operations to reoord the 
presoriptive rights- (Das and Kulwant Sahay, 
JJ ) CBATTRAPAT PBaTAP BAHADUR 8AHI 
v.G. LEE. 4P.LT. 487- 

1 P.L R. 322- 1923 P. 558. 

Value of— Child witness— Credibility. 

The mere faot that tbe evidenoe of the only 
eye-witness of a orime is that of a child of 6 
years of age is not a ground for not relying on 
it, especially when tho evidenoe is given with- 
out hesitation and without the slightest sug- 
gestion of tutoring and there is oorroboration of 
the evidence and of tbe child’s subsequent 
coDduol immediately afterwards. (Miller, C. J. 
and Adami , J.) Fatu Bantal v. Emperor. 

2P.LT. 288-61 1 . 0 . 705- 
22 Or. L.J. 417-6 P.L. J. 14T. 



THE INDIAN EVIDENCE ACT 

(Act I of 1872) 


STATUTE INDEX. 


jAooidental Act, relevanoy of, 8. 15 
Aoaomplioe, oompataot witness, 8. 133 
Aooounl books, entries in relevancy of, 8, 34 
Acquaintance with handwriting of another 
explained, 8. 47 

Admissibility of evidence to be deoided by 
Judge, S. 136 

Admission by interested party, 8. 18 
Admission by party or hia agent to a gait, Q. 18 
Admission by person from whom interest 
derived, 8. 18 

Admission by suitor in representative oharaoter, 
8. 19 

Admission, defined, 8. 17 
Admission of exeoution by party to attested 
document, 8. 70 
Admissions, 8a. 17—33 

Admissions by persons to whom referenoe is 
made by party, 8. 20 

Admissions by persons whose position must be 
proved as against party to suit, 8. 19 
Admissions, improper, B. 167 (Oh. XI) 
Admissions in oivil oases, relevancy of, 8. 33 
Admissions not oonolusive proof, 8. 31 
Adverse party, right to refresh memory, 8. 161 
Adverse party to impeaoh oredit of witness, 
8. 156 

Adverse party, when to oross-examine hia own 
witness, 8. 154 

Affairs of State, evidence as to, 8. 133 
Affidavits affeoted by the Aot, 8. 1 
Ambiguous language in doonment, oral evid- 
ence excluded to explain, 8. 93 
Annoying questions, 8. 153 
Appointment of publio offioer, presumption, 
8. 91, exoep. 1 

Art, opinion on, relevanoy of, B. 45 
Assessors to put questions, power of, 8. 166 
Attorney’s name, when to be reported to tho 
High Court, B. 150 

Barrister’s name, when to be reported to the 
High Court, 8. 160 

Birth during marriage oonolusive proof of 
legitimacy, 8. 113 

Books of aooount, entries in, relevancy of, 
8* 84 

Booka, presumption in connection with. 8. 07 
Burden o t proof, 8s, 101-114 (Oh. VII) 

Barden of proof aa to ownership, 8. 110 * 
Burden of proof as to particular faot, 8. 103 


Burden of proof as to relationship of partuars, 
landlord and tenant, principal aud a*ant, 
8. 109 

Burden of proof of cession of territory, 8. 113 
Burden of proof of go)d faith in transactions, 
8. Ill 

Burden of proof of legitimate son, 8. 113 
Burden of proving death of person known to 
have been alive within 30 years, 9. 107 
Burden of proving (aot espeoially within know- 
ledge, 8- 106 

Burden of proving (aot to be proved to make 
evidenoe admissible, 8. 104 
Burden of proving that oaae of aoouaed comas 
within exoeptious, 8. 105 
Burden of proving that person is alive, who has 
not been heard of for 7 years, 8. 10? 

Cauee of death, statements relating to, rele- 
vanoy of, 8* 33 (1) 

Cause, relevauoy of, 8. 7 
Certified oopies of publio doouments, 8. 76 
Certified oopies, produoed lor proving docu- 
ments, 8. 77 

Cession of territory, burden of proof, 8. 113 
Oharaoter affooting damages, relevanoy of, 8. 65 
Charaoter in Civil oases, irrelevant, Q. 63 
Charaoter, relevinoy of, 89. 62—66 
Charts, presumptions in connection with, 8. 87 
Charts, statements in, relevanoy of, 8» 36 
Clerks of barrister, pleader, attorney, eto„ 
8. 136 applied to, 8. 137 
Collection of laws, presumptions in oonnootion 
with, 8. 84 

Collusion in obtaining judgment, may be 
proved, 8. 44 

Commencement of Aot, 8. 3 
Communication in furtherance of any illegal 
purpose, 8. 136 

Oommunioationa, confidential with legal 
advisers, 8. 139. 

Oommunioationa during marriage, 8. 123 
Communications, matrimonial, 8. 123 
Communications, official, B. 134 
Communications, professional, 8. 125 
Comparison of signature, writing or seal with 
others admitted or proved, B. 73 
Compulsion of witness to answer, B. 147 
Compulsion to answer question, to be deoided 
by the Court, 8. 148 
“ Oonolusive proof H deflfied, 8. 3 
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Condition of a document of which secondary 
evidence may be given, S. 66 
Conduct in 8. 8 explained, 8. 8 
Confession, after removal of impression caused 
by inducement, threat, eto., relevancy of, 
8 28 

Confession by one of the acoueed jointly tried, 
to be considered by the Conrt, 8. 30 
Confession made in police custody, 8. 36 
Confession otherwise relevant not to beoome 
irrelevant because of promise of seorecy, 
8 29 

Confessions, 8s. 24 — 30 

Confessions caused by inducement, threat, 
etc., when and where irrelevant, 8. 24 
Confession to police officer, relevanoy of, 8. 25 
Confidential communications with legal 
advisers, 8. 129 

Consideration of proved confession affeoting 
person makmg it and others jointly under 
trial for same offence, 8. 30 
Conspiracy, relevanoy of, 8. 10 
Constitution of any religious or charitable 
foundation, relevanoy of opinions as to, 8. 49 
Contemporaneous agreement, who may give 
evidence of any faots varying terms of 
document, 6. 99 

Contents of a dooument of whioh secondary 
evidenos may be given, 8. 65 
Contents of documents how proved, 8. 61 
Continuance of life of person, not heard for 
7 years, burden of proving, 8. 108 
Contract reduced to dooument, how proved. 
8. 91 

Contraot redaoed to writing, extriDsio evidenoe, 
8. 91 

Contradictory answers to questions testing 
veraoity, 8. 153 

Conversation, statements forming part of, how 
to be proved, 8. 39 

Corroboration of later testimony of witness, 
8. 167 

Corroboration of the testimony of witness, 
8. 166 

Course of business, statements, made in rele- 
vanoy of, 8. 32 (2) 

M Court " defined, 8. 3 

Court, bow to proceed in case of question with- 
out reasonable grounds, 8. 160 
Court-martial, affected by the Aot, 6. 1 
Court may presume existence of oertain faots, 
8. 114 

Court to decide when question shall be asked 
and when witness compelled to answer, 
8. 148 

Court, to forbid indecent and scandalous ques- 
tions, 8. 151 

Court to give warning to the witness, 8. 148 
Credit of witness, impeached, 8. 165 
Crime, observed by any barrister, attorney, 
pleader, eto., during his employment, 
8. 126 

Cross-examination, 8, 137 
Cross-examination, as to previous statements in 
writing, B. 146 

Cress-examination of person oalled to produce 
a dooument, 8. 139 

Cross-examination of witness to refresh 
memory, 8. 161 

Custom, oral evidence to prove, B. 92, pro. 6 
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Custom, relevancy of,;8. 13 
Custom, relevancy of, opinion as to its exist- 
ence, 8. 48 

Damages, faots tending to enable Court to- 
determine amount, when relevant, 8. 12 
Damages, relevanoy of character afleoting. 
8. 65 

Death of person alive within thirty years, 
harden of proving. 8. 107 
Deception, efleotof on relevancy of confession,. 
8. 29 

Decrees relating to matters of publio nature, 
relevanoy of, 8. 42 

Deed relating to family affairs, statements 
made, relevanoy of, S. 32 (6) 

Defective language in dooument, oral evidence 
excluded to explain, 8. 93 
Definitions. 8. 3 

Denial of the execution by the attesting wit- 
ness, proof in snch a oase, 8. 71 
Direction of re-examination, 8. 138 
Direct oral evidenoe, 8. 6C 
Discretion of the Court in asking the question*. 
8. 148 

Disobedience by translator or interpreter to 
keep contents eeoret. 8, 162 
Disposition cf property reduoed to dooument,. 
how proved, 8. 91 

Disposition of property reduoed to writing,. 

extrinsio evidence, 8. 91 
" Disproved " dtfioed, 8. 3 
Documentary evidence, 8s. 61—90 (Oh. V) 
Document, attestation not required by law,. 

how proved, 8. 72 
" Dooument ” defined, S. 3 
Dooument, production of whioh refused on- 
notioe. 8. 164 

Dooumenta admissible in England without 
proof of seal or signature, presumptions in* 
oonneotion with, 8. 82 

Documents exeouted in several parts, primary 
evidence of, 8. 62 

“ Documents in proper custody " in 8s. 90 and- 
81 explained, 8. 90 

Documents, of whioh secondary evidence may 
be given, 8. 65 

Documents, made by one uniform prooess, 
primary evidence of. 8. 62 
Documents, not produced, presumption in 
connection with. 8. 89 

Documents, presumptions regarding, 8s. 79—90 
Documents, private, defined, 8. 75 
Documents, proved by their certified copies, 
8. 77 

Documents, publio, 8s. 74 — 78 
Documents, publio, defined, 8. 74 
Documents, thirty years old, presumption in- 
connection with, 8. 90 
Doouments, to be produoed, 8. 162 
Documents, to be proved by primary evidence,. 
8. 64 

Documents, translation of, 8. 162 
Document, when to be used to refresh memory, 
8. 169. 

Dumb witnesses, B. 118 
Effeot, relevancy of, 8. 7 
Enactments repealed, 8. 2 and 8obedule. 
Entries in books of aooount, relevanoy of, 8. 81- 
Entry in publio record made in performance of. 
doty, relevanoy of, 8. 35 
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Estoppel* 3s. 115—117 (Ch. VIII) 

Estoppel by admissions, 8. 31 
Estoppel, defiaed, 8. 115 

Estoppel of acceptor ot bill ol exchange, 8. 117 
Estoppel of bailee, 6. 117 
Estoppel of licensee, 8. Ii7 
Estoppel of tenant, 8. 116 
Evidence as to affairs of 8;ate, 8. 123 
Evidenoe as to »pplication of language to one 
ol two sets of facts, to neither of which 
the whole oorreotly applies, 6. 97 
Evidenoe as to application of language which 
oan apply to one only of several persons, 
8. 96 

Evidenoe as to dooument unmeaning in refe- 
rence to existing faote, 8. 95 
Evidenoe aa to matters in writing, 8. 144 
Evidenoe as to meaning of illegible characters, 
eto., 8. 98 

“Evidence” defined, 8. 9 
Evidenoe, documentary, Bs. 61—90 (Ch, V) 
Evidenoe of terms ol contracts, grants, and 
other dispositions of property reduced to 
form ol doooment, 8. 91 
Evidenoe, ora), 8a. 69—60 (Ch. IV) 

Evidenoe, primary. 8. 62 
Evidence, rejected, 8. 167 <Cb. XI) 

Evidenoe, secondary, 8. 62 
Evidenoe to explain or amend ambiguous doou- 
ment, to be excluded, S. 99 
Examination-in-obief, 8. 137 
Examioatioo ol witnesses, 8s. 195 — 166 
(Ch. X) 

Exclusion of evidenoe against application ol 
dooument to existing faots, 8. 94 
Exoluaion of evidenoe of oral agreement, 8. 92 
Exclusion ol evidenoe to explain or amend 
ambiguous document, 8* 99 
Exolusion ol evidence to oontradiot answers to 
questions testing veraoity, 8. 153 
Exolusion ol oral by dooamentary evidence, 
8b. 91—100 (Oh. VI) 

Eieootion ol dooumeata required by law to be 
attested, how proved, B. 68 
Existence of a dooument, ol which secondary 
evidenoe may be given, 8. 65 
Expert to refresh his memory, 8. 159 
Experts, opinions ol, relevancy ol, 8. 45 
Extent ol the Act, 8. 1 

Extriusio evidenoe wberejoontraot, eto., reduced 
to writing, 8. 91 
“Faot” defioed, 8. 3 

Faot, expeoially within knowledge, burden ol 
proving, 8. 106 

Faots, admitted need not be proved, 8. 58 
Faots, oourt may presume, 8. 114 
Faote forming part ol the same transaction, 
when relevant, 8. 6 
M Faots in issue ” defined, 8. 8 
Faots judicially noticeable need not be proved, 
8. 66 

Faots necessary to explain relevant faots, 8. 9 
Faote neoessary to introduoe relevant faots, 
8.9 

Faote not otherwise relevant, when relevant. 

8 . 11 

Faot8 o! publio nature contained in oertain 
Aote or notifications, relevanoy of, 8. 87 
Faote, of wbioh Oourt mnsl take judicial 
notice, fi. 57 \ - 


Facta supporting or inconsistent with experts, 

relevanoy of, 8. 46 _ KCl 

Faots, to be proved by oral evidence. Bs - 
Facts to fix damages, relevanoy of, 8. 12 
Faots, wbioh need not be proved, 8§. 5t> do 

(Ch. HI) . c 

Fact to prove in what manner language of a 
document is related to existing facts, ti. 9*. 
pro. 6 

Feelings, relevanoy of, 8. 14 

Finger impressions, opinions od, relevancy or, 

8 . 45 

Foreign judicial records, presumptions as to 
their certified oopiee, 8. 86 
Foreign law, opinion on, relevanoy of, 9. 45 
Former statements of witness S- 157 
F/oud, in obtaining jadgment, may be proved* 

B. 44 

Fraud, observed by a barrister, pleader, attor- 
ney. etc., daring his employment, B. 126 
Gazettes, presumption in connection with, Q. 81 
“ General custom or right” in 8. 49 explained, 

8 48 

General exceptions in I.P.O. burden of proving, 

6. 105 u II 

Genuineness of oertified copies, oourt shall 

presume, 8. 79 , 

Giving, aa evidence of document called for ana 

produced on notioe, 8. 163 

Good faith in transactions, burden of proof, 

8. Ill 

Government of any religious or oharitabla 
foundation, relevanoy ;Of opinions as to r 
8. 49 

Grant, reduced to dooument, how proved, B. 91 
Grant reduced to writing, extrinsic evidence, 
8. 91 

Grounds of opinions, relevanoy of, B. 51 
Handwriting of the document, how proved, 
8. 67 

Heresay evidence, 8. 60 

Husband or wife of person under oriminal 
trial ; competent witness, 8. 120 
Identity ol handwriting, opinion on, relevancy 
of, 8. 46 

Illegible characters, evidence as to meaning, 
8. 98 

lmpeaohing credit of witness, 8. 155 
Improper admissions, 8. 167 (Oh. XI) 

Improper question by the Court, 8. 148 
lnoompetenoy of the oourt iu obtaining jadg* 
meat, may be proved, S. 44 
Inconsistent statements by witnesses, 3, 155 
Indecent questions, 8. 151 
Indian Bnooession Aot of 1865, not afleoted by 
the Aot, 8, 100 

Inducement, oause of confession, 8. 94 
Information as to oommieeion otofienoe, 6. 125 
Information reoeived from aooused, how muoh 
to be proved, B. 27 
Insulting questions, B. 162 
Intentional aot, rolevanoy of, B. 15 
Interpreters, applioation of 8. 196 to, 8. 197 
Interpreter to keep oontente seoret, 8. 162 
Invalidating any dooument, 8. 92 pro. 1 
Irr eleven oy of confessions oauaed by induoe* 
moot, threat, eto., 8. 24 
Judges and Magistrates, witnesses, 8. 121 
Judge's power to put questions, eto., limited 
B. 165 
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Judge’* power to put questions or order produc- 
tion, 8 165 

Judge to deoide as to admissibility of evidence. 
8. 136 

Judgments, eto., other than those, mentioned 
in 8s. 40—42, when relevant, 8. 49 
Judgments in rem, oonolueive proof, 8. 41 
Judgments in rim, reievanoy of, 8 41 
Judgments relating to matters of publio nature, 
reievanoy of. 8. 42 
Judgments, reievanoy of, 8s. 40 — 44 
Judgment to be based on relevant facts, 8. 165 
Judioial notice, facts of which Court must take, 
8. 67 

Judgments in probate, etc., jurisdiction, relev- 
ancy of, 8. 41 

Jury to put questions, power of, 8. 166 
Landlord and tenant, burden of proving their 
relationship. 8. 109 

Lawful questions in cross-examination, 8. 146 
Leading questions, 8. 141 
Leading questions, when they must not be 
asked, 8. 149 

Legal right or liability, burden of proof of, 
8 . 101 

Limitation of Judge’s power to put questions, 
eto , 8. 165 

41 Magistrate " in 8. 26 explained, 8. 26 
Magistrates and Judges, witnesses, 8. 121 
Maps, made by authority of Government, pre- 
sumption in connection with, 8. 83 
Maps, presumption in connection with. 8. 87 
Maps, statements in, reievanoy of, 8. 36 
Matrimonial communications, 8. 122 
Matter required by law to bo reduced to writ- 
ing. extriosio evidence, 8. 91 
Matters of general interest, reievanoy of. 
8. 32 (4) 

Matters of publio nature, reievanoy of, 8. 42 
Matters, to be proved in oonceoticn with 
proved statement, relevant under 8. 32 or 
33. 8 153 

“ May presume ” defined, 8. 3 
Memorandum of evidenoe, presumption in 
oonneotion with, 8. 60 
Memory, to be refreshed, 8. 168 
Memory to be refreshed by document, 8. 159 
Motive, relevancy of, 8. 8 
Newspapers, presumption in oonneotion with, 
8. 81 

New trial for improper admission or rejeotion 
of evidence, 8 167 

Notioe to produce documents, not required to 
be given, 8. 66 

Notice to produce documents, when and how 
given, 8. 66 

44 Not proved ” defined, 8. 9 
Number of witDO.eea. 8. 134 
Objection to production of documents, 8. 162 
Oooasion, reievanoy of, 8. 7 
44 Oflenoe ” in 6. 30 explained, 8. 90 
Offensive questions. 8. 152 
Offioial communications, 6. 124 
Offioial documents, how proved, 8. 78 
Oo whom burden of proof lies, 8. 102 
Opinion as to existence of right, or oustom, 
reievanoy of, 8. 48 

Opinion as to handwriting, reievanoy of, 
8. 47 

Opinion on relationship, relevancy of, 8. 60 


Opinions as to public right or custom or 
matters of general interest, reievanoy of, 
8.32(4) 

Opinions as to usages, tenets, eto., reievanoy 
of. 8. 49 • 

Opinions of experts, reievanoy of, 8. 46 
Opinions of persona of special means of know- 
ledge, reievanoy of, 8. 49 
Opinions of third persons, reievanoy of, 6s. 45 — 
61 

Opinions, reievanoy of their grounds, 8. 51 
Oral admissions of contents of documents, 
reievanoy of, 8. 22 

Oral agreement, adding to written agreement, 
8. 92 

Oral ' agreement a9 to any matter on whioh 
document is silent, 8. 92, pro. 2 
Oral agreement, constituting oondition prece- 
dent, 8 92, pro. 3 

Oral agreement, oontradioting written agree- 
ment. 8. 92 

Oral agreement, subsequent. S. 92. pro. 4 
Oral agreement, subiraotiog from written 
agreement, 8 92 

Oral agreement, to be exoluded as evidenoe, 
B. 92 

Oral agreement, varying written agreement, 
8. 92 

Oral evidence, 8s. 69, 60 <Ch IV) 

Oral evidence as to usage or oustom, 8. 92, 
pro. 5 

Oral evidenoe must be direot, 8. 60 
Oral evidence to be excluded by dooumentary 
evidence, 8s 91 — 100 (Ob. VI) 

Order of examination, 6. 138 
Order of produotion of witnesses, 8- 135 
Orders relating to matters of publio nature, 
reievanoy of, 8. 42 

Ownership, burden of proving, 8. 110 
Parties to civil 6uit and their wives or hus- 
bands, are competent witnesses, 8 120 
Partners, burden of proving their relationship, 
B. 109 

Plain language in document, oral evidenoe to 
be excluded, 8. 94 

Plans, made by authority of Government pre- 
sumption in oonnestion with, 8 83 
Plans, statements in, rolovanoy of. 8. 36 
Pleader's Dame, when to be reported to the 
Higb Court, B. 150 

Power of jury or assessors to put questions, 

8 166 

Powers of attorney, presumptions in oonneotion 
with, 8. 85 

Power to put questions or order produotion 
of Judge, 8 165 

Precedent condition contained oral agreement, 
8. 92, pro. 3 

Preparation, relevancy of, 8. 8 
Presumption, as regards appointment of publio 
cfficuf, 8. 91, exoep, l 

Presumption, as to books, maps, and charts, 
8. 87. 

Presumption as to oolleotions of law3, and 
reports of decisions, 8. 84 
Presumption, as to dooument admissible in 
England without proof of signature or 
seal, 6. 82 

Presumption as to documents produoed as 
record of evidence, 8. 80 
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Presumption aa to documents, thirty years old, 
S. 90 

.Presumption as to dae exeoatioo, etc., of docu- 
ments not produoed, 8. 69 
Presumption as to gazettes, newspapers, private 
Aots of Parliament, and other doouments, 
B 81 

Presumption as to genuineness o! certified 
copies, B. 79 

Presumption as to maps or plans made by 
autbonty of Government, B. 83 
Presumption as to telegraphic message, 8- 68 
Presumptions as to certified oopiea of foreign 
judioial reoords, 8. 86 
Presumptions as to doouments, 8s. 79—90 
Presumptions as to powers-of-attorney, 8. 65 
Previous bad oharaoter, relevancy of, S. 64 
Previous oooduot, relevaooy of, 8. 8 
Previous oonviotion, relevanoy of, 8. 14, ex. (2) 
and 8. 64 

Previous decree, barring subsequent trial, 8. 40 
Previous good oharaoter, relevanoy of, in 
criminal oases, 8 63 

Previous judgment, barring subsequent trial, 
8. 40 

Previous judgments, relevanoy of, 8. 40 
•Previous order, barring subsequent trial, 8. 40 
•Previous statements in writing, to be cross- 
examined, S. 146 

Primary ovideooe, meaning of, 8. 62 
Primary evidence of doouments exeoated in 
soveral parts, 8. 62 

Primary ovideooe of doonments, mado by uni 
form prooeBa, 8 62 

Principal ai/d agent, burden of proving their 
relationship, 8. 109 

Private Aoie of Parliament, presumption in 
ooonaotion with, 8. 81 
Private doouments, defined, 9. 76 
Privilege in 8. 126, not waived by volunteering 
evidenoe. 8. 123 

-Probate, evideooo of wills, 8. 91, exoep (2) 
Procedure of Court in oaae of question without 
reasonable grounds, 8. 160 
Production of doouments, 8. 162 
'Production of documents whioh another person, 
having possession, oould refuse to produce. 
8. 131 

Produotion of title-deeds of witness, Dot a 
party, 8. 130 

Professional oommuoioatioDP, 8. 136 
Professional treatises torefreen memory, B. 169 
Promise, oiuse of oonfessioo, 8. 34 
Promise of aeoreoy. effeot of, on relevanoy of 
oonfesuion, 8. 39 

Proof of admission, if it is relevant otherwise 
than as an admission. 8. 31 
Proof of admissions against persons making 
them, 8. 31 6 

Proof of admissions by persons making them 
or on their behalf, 8. 31 (1) 

Proof of admissions by parsons, when they 
consist of state of mind or body, 8. 31 
Proof of contents of doouments, 8. 61 

° b ‘ " , “ i " a bI 10 b ‘ 
Pr °°B 64 d ° 0Umen ‘ B b y. Primary evidenoe. 
‘ Pfao o r o °^ O0 °“ 6 7 a * 8 h r ptodaotioD of oertlfled 
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Proof of execution of document required by 
law to be attested, 8. 66 
Proof of other official documents, 8. 78 
Proof ol signature and handwriting of person 
alleged to have signed on written docu- 
ment produced, 8. 67 

Proof, when attesting witness denies the 
execution, 8. 71 

Proof, where no attesting witness found, S 69 
Proper questions by the Court to be answered, 

8. 148 

Proaeeutnx of immoral oharaoter, 8. 155 

“ Proved ” defined, 8. 3 

Public oustom, relevanoy of, B. 32 (4) 

Public documents, 8s. 74 — 78 

Publio doouments, certified copies of, 8. 76 

Public doouments, defined, 8. 74 

Publio officer, presumption of his appointment, 

9. 91, excep (1) 

Publio record, entry in, relevanoy of. 8. 95 
Public right, relevanoy of, 8. 32 14) 

Question by party to his own witness, 8* 154 
Questions, indecent, 8 151 
Qjestions lawful in cross-examination, 8. 146 
Questions needlessly offensive in form, B. 162 
Questions not to be asked without reasonable 
grounds, B. 149 
Questions, scandalous, 8. 151 
Questions tending to corroborate evidence of 
relevant faot admissible, B. 156 
Questions to insult or annoy, 8. 152 
Questions without reasonable grounds, Proce- 
dure of Court, 8. 150 

Reasonable grounds, questions without them 
not to be aBked, 8. 149 

Record of evidence, presumptioo in connection 
of. 8. 80 

Re-examination, 8. 138 

Reference to any document to refresh memory, 
B. 159 

Refreshing memory, 8. 169 
Refreshing memory by document, 8. 159 
Rejection of evidence, 8, 167 (Ch. XI) 
Relationship of partners, landlord and tenant, 
principal and agent, burden of proving, 
8. 109 

Relationship, relevanoy of, 8. 32 (6) 
Relationship, relevanoy of opinions on, 8. 50 
Relevancy, of aooidontal or intentional act, 
8. 15 

Relevancy of admissions in civil oases, 8. 23 
Relevanoy of cause, occasion and effect. S. 7 
Relevancy of certain evidence for proving, in 
subsequent proceeding the truth of faotB 
therein stated, 8 93 
Relevanoy of oharaoter, Bs. 62—66 
Relevancy of oharaoter afiooting damages, 
8, 65 

Relevanoy of confession after removal of 
inducement, threat, etc., B. 28 
Relevanoy of confessions not affected by pro- 
mlso of aeoreoy, eto., B. 29 
Relevanoy of entries in books of aoooant, 8. 84 
Relevanoy of entry in publio reoerd made in 
performance of duty, 8 95 
Relevanoy of laots, 8s 6—66 (Ch, II) 

Relevancy of faots of publio nature contained 
in certain Acts or notifications, B. 87 
Relevanoy of foots supporting inconsistent with 
experts, 8. 46 
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Relevancy of grounds of opinion, 8. 51 
Relevaocy of judgments, S3. 40—44 
Relevancy of judgments, etc., other than those 
mentioned in 8s. 40— 42, 8. 43 
Relevancy of judgments in probate, eto , 
jurisdiction. 8. 41 

Relevancy of judgments, orders or deorees relat- 
ing to matters of public nature, 8. 42 
Relevancy of motive, preparation, previous 
conduct, S. 8 

Relevancy of opinion as to hand-writing, rele- 
vanoy of. 8. 47 

Relevancy of opioion a3 to usages, tenets, eto., 
8. 49 

Relevancy of opinion on relationship, S. 50 
Relevancy of opinions as to existence of right 
or custom, 6. 48 

Relevancy of opioions as to publio right or 
oustom, etc., S. 32 (4) 

Relevanoy of opinions of expects. 8. 45 
Relevancy of opinions of persons of speoial 
means of knowledge, 8. 49 
Relevancy of opinions of third persons, 8a. 45 
—61 

Relevancy of oral admissions as to contents of 
documents, 8. 22 

Relevanoy of previous bid charao'.cr, 8 54 
Relevancy of previous conviction, S. 54 
Relevaooy of previous good character io 
criminal cases, 8. 53 
Relevanoy of previous judgments, 8. 40 
Relevanoy of relationship. 8. 32 (6) 

Relevancy of right or oustom, 8. 13 
Relevaooy of statements against interest of 
maker. 8 32 «3). 

Relevanoy of statements as to any law con- 
tained in law books, 8. 38 
Relevancy of statements by person, who is 
dead or who oannot be found, 8. 32 
Relevanoy of statements expressing feelings or 
impressions made by several persons, 
8 32 (81 

Relevaooy of statements in document relating 
to transaction mentioned in 8. 13, ol. (al, 
8. 32 (7) 

Relevancy of statements in map?, charts and 
plans. 8. 36 

Relevancy of statements made in course of 
business, 8. 32 (2) 

Relevancy of statements made io will, or deed 
relating to family affairs, 8. 32 (6) 
Relevanoy of statements relating to oauee of 
death, 8. 32 (1) 

Relevancy of 9late of mind, body or bodily 
feeling*, 8 14 
“ Relevant' 1 defined, 8. 3 
Relevant facts, to be evidence, 8. 5 
Removal of inducement, threat, etc., in con- 
fession, effeot of, 8. 28 
Repeal of enactments, 8. 2 and Schedule 
Report in connection with barrister, pleader, 
etc., when made to the High Court, 
8. 150 

Reports of decisions, presumptions in connec- 
tion with, 8. 84 

Reversal of any decision for improper admis- 
sion or rejection of evidence, 8. 167 
Right of adverse parly as to writing usedjto 
refresh memory, 8. 161 
Right, relevanoy of, 8. 13 


Right, relevaucy of opinion as to its existence, 

8 48 

Rules as to notice to produce. 8. 66 
8eaodalous questions. 8. 151 
Science, opinion on relevancy of, 8 45 
Seal, how oompared with ‘others admitted or 
proved, 8. 73 

Secondary evidence, given io proof of docu- 
ments, 8. 65 

Secondary evideooe meaning of, 6- 63 
8ecreoy of contents of doouments, to be kept 
by the interpreter, 8. 162 
8ecreoy of contents of document, to be kept by 
the translator, 8. 162 

Servants of barristers, pleaders, attorneys, etc,* 
8. 126 applied to. 8 127 
“ Shall presume” defined, 8. 3 
Signature, how oompared with others admitted 
or proved, 8. 73 

Signature on dooument, how proved, 8. 67 
8ouroe of information as to commission of 
offence, 8. 125 

Special oircumatances, statements made under,, 
8s. 34—38 

Statement by person who is dead or cannot 
be found, relevanoy of, 8. 32 
Statement forming part of a conversation, 
document, book, or series of letters, eto., 
bow to be proved, 8 39 
Statement, how much to be proved, 8. 39 
Statements against interest of maker, relevanoy 
of, 8. 32 <3) 

Statements aa to any law contained in law 
books, relevaooy of, 8. 88 
Statements by persons who cannot be called aa 
witnesses, 8s. 32, 33 

Statements expressing feelings or impressioD9 
made by several person*, relevanoy of, 
S. 32 (8) 

Statements, former, by witness, 8. 157 
Statements in dooumeot relating to transftotioD 
mentioned in 8. 13, ol. (a), relevanoy of* 
8. 32 

Statements io maps, oharts and plans, rele- 
vaooy of, 8 36 

Statements, made in oourae of business, rele- 
vanoy of, 8. 32 (2) 

Statements made in will, or deed relating to 
family affairs, 8. 32 (6) 

Statements, made under speoial circumstances, 
8?. 34—38 

Statements relating to cause of death, relevanoy’ 
of. 8. 92 (1) 

Statements relating to relationship, relevanoy 
of, 8 32 (6) 

8tate of miod, or body or bodily feeling* 
relevancy of, 8. 14 

Subsequent oooduot, relevancy of, 8. 8 
Subsequent oral agreement, 8. 92, pro 4 
Telegraphic message, presumption in connec- 
tion with, 8. 88 

Tenets, relevancy of opinions as to, 8. 49 
Testimony of witness corroborated, 8. 166 
Testimony to document mentioned in 8. 169> 
8. 160 

Things said or done by oonspirator in reference 
to oommon design, 8. 10 
Threat, cause of confession, 8. 24 
Title-deeds of witness, not a party, not to bei 
produoed, 8i 130 
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Title of the Aot, 8. 1 
Trauelation of documents, 8. 162 
Translator to keep the contents secret, 
8. 162 

Unintelligible oharaoters, evidence as to mean- 
ing. 8. 08 

Usage, oral evidence to prove, 8. 92, pro. 5 
Usages, relevAnoy of opinions as to, 8. 49 
Warning to be given to witness by the Court, 
8. 148 

When question shall be asked, Court to decide, 
8. 148 

When witness shall be oompelled to answer, 
Court to decide, 8. 148 

When witness to be compelled ’ to answer, 
8. 147 

Who may testify, 8. 118 
Will relating to family affars, statements 
made in, relevancy of 8. 32 (6) 

Wills* proved by probate, 8. 91, exoap. (2) 


Witnesses, 8s, 118—134 (Cb. IX) 

Witnesses, dumb, 8. 119 

Witnesses to be charged with giving tela® evl " 
dence, 8. 153 

Witnesses to character, 8. 140 
Witnesses, when to be oompelled to answer, 
0. 147 

Witnesses, who may be, 8. 118 
Witness induced by corruption, 8. 156 
Witness not excused from answering on ground 
that answer will onminate, 8. 132 
Witness’s refusal to answer, B. 148 
Witness, unworthy of oredit, 8. 166 
Witness, when to use oopy of dooument to 
refresh memory, 8. 159 
Witness who is bribed, 8. 155 '■'*? 

Words, used in particular distriots, relevanoy 
of opioioos as to the meaning of, 8. 49 
Writing, how oompared with others admitted 
or proved, 8, 73 


EVIDENCE AOT (1 of 1872), 8. 2. 

'3 2 — Extradition Act. 

Per Woodroffe , J.— The Evidence Aot is not 
exhaustive, The records of ihe German Court 
authenticated in the manner prescribed by 
8s* 14 and 16 of the Eoglieh Extradition 
Aot, are admissible in evidence. I Woodrcffe, 
Mookerjee and Chitty . JJ). RUDOLPB STALL* 
MAN. In re 89 Gal. 164 old 0 W N. 1033 - 
12 1.0 . 273-12 Or.L.J, BOA-14 O.L.J. 373. 


8 2 —Scope of the Act— Not ezhaus - 

tive— English law. 

The provisions of the Evidence Aot are not 
exhaustive of the rules of evidenoe and the 
Courts can invoke the aid of the principles of 
jurisprudence nc : of English law as supplement* 
ing and explaining the rales of evidenoe given 
io the Aot. (Spenc'r and Seshagiri Aiyar, JJ.) 
annavi Muthirayan p. Emperor. 

39 lffad. 419-28 ML.J. 329- 
41 919t M WN 222-28 1.0.8 fi- 
le Or.L J. 294-17 HLT. 214. 


— — ^ — 8, 2 (1 ) — Muhammadan Law — Pro- 
tumption of death under— If available • 

The presumption under the Muhammadan 
Law of inheritance that a person missing, 
must be presumed to have died on the date 
of disappe^rauoe oaonot be availed of by 
reason of oh (l), 8. 2 of the Evidenoe Act. 
(Lindsay and Kanhaiva Lai. JJ.) Maibaj v 
ABDUL. 63 1.0. 286-19 A L J. 718* 


— — B. 3— Evidence— Admission of—Efftd 

Admission of evidenoe for one purpose In 
suit is evidence for all purposes in the oase 
{Lord Macnaghten ) BANK OP BOMBAY t 
HAND LAJCi THAOKBR8BYDA8 87 Bom 121 • 

40 1. A 1-12MLT.646- 
(1913) M.W.N 29-18 Boro LR 1# 
24MLJ. 176-17 O.LJ. 146- 
17 1.0. 863-17 Q.W.H. 388 (P.0.) 


EYIDENOE ACT ll of 1872), 8. 3. 

■—8. 8— 4 Proved \ 

The Aot, whioh adopting the requirements 
of the prudent man as ao appropriate conorote 
standard by whioh to measure proof, is at the 
same time expressed io term* or conditions of 
probability and in probability eo that where 
forgery comes io question on a oivil suit, 
the presumption against misoonduot ie not 
without its due weight as a oiroum- 
stance, though the standard of proof to the 
exolusion of all reasonable doubt required in a 
criminal oage may not be applicable. ( Alooker - 
jeo ani Buckland, JJ.) Pbasanan MayI v . 
Baikuntanath. 34 G.L J. 384~ 

66 1.0. 782-23 C.W N. 779. 

" — 3. 3— Proof— Impossibility to come to 
any conclusion— An order of law . 

A. Dial. Judge in appeal held that in all prob‘ 
ability the tenant deft, had paid an enhanced 
rent but he declined to draw the inference that- 
this root was paid at the onhanoed rate 
oontraoted for by the tenants as in his opinion 
it was absolutely imoosstble to determine what 
sum was paid ; the fioding involves an error of 
law as the test of proof applied is one no 
embodied in S. 3 of the Evidence Aot. 
(MooktrjtB and Chatt.rjee, JJ.) GANE8H 
DUTT BlNQH «. LaOBMI N4R4IN SINGH. 

8* 1.0. 783-23 O.LJ. 209* 

S, 3—" Proved " and " Dijproued ” — 

Explained. 

Tne test o ( whether a {aot io issue was- 
proved or disproved ie whether a prudeut m»n 
alter considering the matter, before him 
deemed it proved or not, and the Courts oan 
never be bound by any rule but by their 
judicial discretion. The same rule ol evidenoe 
acoliee both to Oivil and Criminal trials. 
[woodroffe. Coxt and Ohatterjti, JJ.) 
D. Weston v. Peaby Mohdn. 40 0.1 898- 

28 1.0. 98 — 18 Q.VSr.N. 183. 
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EYIDENGE AOT (I of 1872), B. 3. 

— ; 8. 3— 4 Proved *— Objection that more 

evidence might have been adduced . 

Where there ie sufficient evi leace of a iact it 
is do objection to proof of it that more evidence 
might have been adduced. Demonstrations or 
a conclusion at all points logical, cannot be ex- 
pected nor can a decree of oeriainty be expeot- 
ed of which the matter in question is not rea- 
sonably oapable. ( Jenkins , 0 J. ar.d Woodroffe , 
J.) GOPESSU*R DUTT V . BI8SFSSUR DUTT. 
39 Oal 245 = 13 1 G. 577-16 O.W N. 205. 

S. 3— Misrepresentation of fact. 

A misrepresentation as to the intention of a 
person (on stating the purpose for whioh the 
consent is asked) i9 a misrepresentation of * faot ’ 
within the meaning of the 6eotioo. ( Johnstone , 
C.J. and Scott Smith, J.) Emperor v Soma. 

18 Or. L.J. 18 = 36 l C 850- 
17 P R. Or. 1916 

S. 3— Magistrate — Whether Court. 

The Cr. P. Code contains no definition of 
“ Court *' but according to 8 3 of the Evi- 
dence Aot the word 44 Court ” inoludep all Magis- 
trates. Quare : Whether the definition of 
11 Court ’* oan be held to apply to the Cr. P. 
Code? (C/ieuis and Broad wav, J J .) ABDUL 
Aziz v. Emperor. 17 Or LJ 491 = 

36 1.0. 171 = 34 P.R.Cr. 1916. 

S 3 — Documents — Evidence 

Documents which are neither produced, not 
proved, nor admitted in evidence in a oase 
before the Court, should not be taken into 
consideration in its judgment though they may 
htve been produced in another case between 
the same parties (Shah Dm and Scott- Smith 
JJ.) Bibi Putli v. Jawala Devi 

7 P L B 1912 = 16 1C 488 — 
126 P.W R. 1912. 

8 3 — Court — Bengal Lana Registra- 
tion Jet VII of 1876— Deputy Collector holding 
enquiry —If a Court. 

A Deputy Collootor holding an enquiry under 
the Bengal Land Registration Act for the pur- 
pose of registering the names of rival claimants 
is a Court within 8. 3 of tho Evidence Aot and 
the enquiry held by him is a judicial enquiry. 
(Jwala Pros id and Couth. JJ.) RaMA BlNOH 
v. Harakhd Hari Singh. 47 I C. 710. 

S. 3 — Fact in issue if can be proved 

by one not called as a witness . 

A faot in issue cannot be held to be proved 
by secondary evidenoe of statements made by 
a person who ie Dot called as a witness and 
who is held by tho Magistrate to be a liar. 
(Pratt. J.C. and Crnuh, A.J 'M B*KSHATi v. 
Emperor. 13 Or L J. 28 = 13 I o. 220 - 

8 S L.R. 136. 

S. 4 — Conclusive proof — Declaration 

under Land Acquisition Act . 

A declaration under 8. 6 (3), Laud Acquisi- 
tion Act, may be conclusive as to the land being 
needed lor a publio purpose but it does not 
-debar a Court from inquiring into the validity 


EYIDENGE AGT (I of 1872), 8 6. 

of tbe steps wbioh led up to that declaration. 
(Or eaves, J.) MANIK CHAND v. CORPORA- 
TION of Calcutta. 

661.0. 600 =48 Gal. 916. 
■S. 4 — Scheme suit— Burden of proof . 

A Court ie cot bound to decide in a eoheme 
suit, whether the alienations of the trust pro- 
perty were binding on the institution. Where 
a person sets up that a temple is a publio one, 
tbe burden lies on him to prove it. lAyling 
and Srinivasa Iyengar. JJ.) 8UBRAMANIA 
’ AIYAB V. VENKATaoHALA VaDHYAR. 

(1916, 2M W.N. 351 = 37 I 0 688 = 

4 L.W 444. 

8 5 — Relevancy of evidence— Court's 

powers— Extent of. 

In determining tbe relevanoy or otherwise of 
any evidenoe the Court oaunot consider matters 
beyond the purview of Evidence Aot. (Piggoti t 

J.) Hbabsy v. Mrs Eva Forster. 

15 Cr. L J. 429 - 24 I C. 165- 

12 A L.J 285. 

8. 5 - Relevant evidence— Case must be 

dtcided on. 

lu tbe trial for the murder of a particular 
person, the case agaiust the aooused under 
trial, should be determined on evidence which 
is relevant and admissible under the Aot 
and on the strength of evidence wbioh 
tho Court may consider necessary to record 
and appreciate with reference to two entirely 
d ffercut murders committed by tbe aoouecd. 
( Shah and Crump, JJ.) GaNGARAM v. 
IMPERATOR. 22 Bom L R »27l = 

62 1 0. 848-22 Cr L J 529. 

Ss 5 and 187— Court's duty to exclude 

irrelevant evidence. 

It is the duty of tho Court to exolude an 
irrelevant document from evidence even if no 
objoction is taken to its admissibility by the 
parties. Omission to object would uot render it 
admissible. ( Miller , OJ- and Mullick, J.) 
Bun dba Kuer v Ram Kair ihowbry 

8 Pat. L J. 4i0 - '1^21 Pat. 17- 
67 1.0. 561 = 1 P L T. 702. 

S. 6 — Statement made to police . 

Btatemeut ol a person, differing from a 
written report banded over by tho same person 
but written by another, caucot be admissible 
against person writing the report. (Lindsay, J.) 
JALPA PRASAD V EMPEROR 

20 Or. L.J, 311 = *0 I 0. 487- 

17 A L J. 760. 

Si. 6 and 8— Res gestae— Report by 

woman raped — Statements to neighbours . 

A woman, on beiog questioned by a relative 
of her husband, told him that the aooused had 
raped her and asked him to report the matter 
to her father-in-law and subsequently made 
tbe same statement to her father-in-law. It 
was held that the statements were inadmissible 
under 8. 6 but admissible as a complaint under 
8. 8 of the Evidence Aot. ( Maritneau , J.) 
Raman ». Emperor. 4 Lah. L.J. 491. 
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EVIDENCE ACT (I of 1872), 8. 6. 

9 6— Htorsay tvidence — Statement 

by bystander — Admistibilitp* 

A statement by a person alleged to be the 
eve witness of a murder made to persons who 
oame to the soene oi ocourreooe after the mur- 
derer has left the plaoe. cannot be proved 
against the accused for the purpose of showing 
that their names were mentioned as murderers. 
In order to make the statement of a bystander 
admissible it must have been made as oonlem- 
plated by B. 6 and illustration (a) to B. 6 at 
the time the transaction took place or so shortly 
before or after as to form pact of tbe transac- 
tion. The statement would be irrelevant if 
made alter tbe transaction ia complete. The 
admissibility depends on the continuity of the 
traoeaotion. (Chtvis and Shadi Lai , JJj 
JOWAGASAHAI V EMPEROR. 

34 P.R. Cr. 1914=87 1.0. 664 =» 
16 Cr. LJ. 184-226 P.L.R. 1919. 

g 0— Statement by testator before 


registring officer — Admwsibitilp of. 

Statements made by a testator at the regis- 
tration of tbe will are admissible in evidence. 
(Abdur Rahim and 8eshagiri Aiyar. JJ.) 
Mutbu Krishna Naicken v. Rama- 
OHANDBA NAIKEN. 47 I.C. 611- 

37 1ft. L J. 489. 


8. 6— Rape— 8latement by complain- 
ant after occur rente. 

Io a case of rape, a statement made by the 
complainant immediately after the occurrence 
to another woman ie admissible, not as 
evidence of tbe truth of the eharge alleged, but 
as corroborating the credibility of the complaint 
and of the evidence of the oonsisteuoy of her 
oonduot' (Mating Kin , J.) NOA BAN PU u. 
Emperor. 43 I.C. 443 = 19 Or. L.J. 169. 

8. 8— Motive— What is. 

In & trial for the murder of a particular 
person i the proeeoution should not show, 
that on two previous oooasione the aoouaed 
under trial had committed murders but bad 
falsely oharged and got oonvioted some 
others as murderers. Tbe faot that tbe previ- 
ous murders have been committed by tbe 
accused does not constitute a motive .or pre- 
paration under 6. 8. per Crump. J* — A motive 
is. that which moves a man to do a parti- 
cular not. Whether the belief whioh produoea 
the state of mind is true or false, the motive 
remains tbe same and the truth or falsity of 
the belief is not really in question. I Shah 
and Crump , JJ.) Gangaram v Impera- 
TOR. 22 Or. L.J. f 29 - 62 I 0. S49 - 

22 Bom. L R. 1314 

Ss. 8, 23 apd 2 8— Statement to Police 
offlQtr and complainant in his presence— Ad- 
mobility gf— Corroboration* 

The evident^, of JPolige officer and the com- 
plainant as to J tbe pointing out of the various 
plaoefi by the aoouaed was a confession of his 
goilt made while he was iq the oustody of the 
Polios cffioai and in admissible under 8s. 25 


EVIDENCE ACT (I of 1873). 8. 8. 

and 5,6 of the Evidence Act. The evidenoe 

oould not be treated as evidence *J nd *° * 
apart from the acoompanymg statement under 
8 8 cl tbe Act. The statement made by the 
Police offioer to the complainant in the P|««* 
of the accused that be (the accused, wae going 
io show the various places connected w.th the 
theft, was not admieaiblo under 8. 8, Expin. i 
because the cooduot apart from accompanying 
statement, was not ehown to be relevant and 
under the oiroumetancca snch a statement 
oould not be s»,d to affect the conduct of ‘he 
accused. (Heaton and Shah, JJ.l , "BRA 
Gober 0 Emperor. 20 Cr. L J. osi 


. « . n rrn m 


S. 8 — Conduct of parties— Intention, 

The oonduot of the parties alter the transac- 
tion ie important in ascertaining ibe intention 
of tbe parties as to when ibo property should 
pass. 7 P.R. 1897 and 68 P.R. 1900, Ref. 
(Johnsfone and Chevis , JJ ) DHAGAN u. 
ALLAHA DITTa. 27 P L R. 1911- 

41 P.W.R 19il ° 9 l 0. 947 = 

55 P H. 1911. 


Ss. 8 and 21— Statements after long 


time. 

Evidence regarding the statements made by a 
person, when they did not aooompany any 
conduot on hia part nor made at a lime when a 
dooumeot was exeouted as to the circumstances 
of exeoutioo of dooument is not relevant under 

з. 3 or 8. 21. Evidence Aot. (Benson and 
(Sundara Aiyar JJi. NARSAMMA HEGADTHI 

и. BILGA KBSO PUJABI. 31 I C. 343- 

25 Ift.L.J 637. 


8. 8 -Res gestae— Admissibility of - 

Statements accompanying cooduot. and ex- 
plaining snoh oonduot, are relevant. (Mitra % 
A.J.O.) TGKARAM V. ARJUNA. 45 I.C. 904, 

S. 8 - Offence under S. 147, 1. P.O.- 

Subsequent conduct. y 

Where the evidenoe against a person oharged 
with an oflenoa under B. 147, I.P.O., is open to 
doubt, hie oonduot, sometime alter tbe occur- 
rence oaooot be taken to be evidence under B. 8 
of tbe Evidenoe Act and oaonot be used against 
him in tbe oase. ( Adami , J.) ENAYRT KARIM 
v Emperor. 84 I.C. 775. 


St. 8 and 27— Accused pointing out 

spot to Police officer— Conduct. 

If the aooosed accompanies a Police offioer 
and showe tho spot where the stolen property 
is concealed it amounts to conduot, proof of 
whioh ie admissible under 8. 8. (Saunders, 
A.J.O.) Emperor v . noja aung Ba. 

17 Or. L J. 403 — >5 1.0. 963- 
(1916; 2 0 B R. 114. 

8 8. Expl. 2— Infomer*s statement — 

Whtn admissible — Inference from circum- 
stance*. 

An informer’s statement to the police that he 
purchased opium from the aooused ia not ad- 
missible unless it was made in the presence of 
the aoouied but the finding of marked ooint on. 
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EVIDENCE ACT (I of 1872), S. 9. 

the accused and opium on the informer are 
circumstances in this case from which it may 
b? inferred that the accused sold the opium. 
(Twomey, J.) AH Snis v. Emperor 

12 Cr. L J. 479 = 12 ! C 87 = 
4 Bur. L.T 222 

S. 9 —Absconding of accused— Infer- 
ence. 

If after the commission of a crime, a person 
whose Dame is mentioned as a participator in 
the crime ab-conds, his conduo; implies that 
he is concerned in the crime. Anything there- 
fore which tends to explain bis conduct and 
tarnishes motive other than a guilty conscience 
is relevant under 8 9. f Shah and Cmmv. J J.) 
GanGARAM v. 1MPERATOR. 22 Cr. L.J. 529 = 
62 1.0 . 545 = 21 Bom. L.R. 1274 

Si. 9, 11, 14, 15— Letters Patent , 

els. 25, 26. 

In a trial an evidence of design motive and 
intention in a theft occurred subsequently 
under the circumstances, similar to those that 
were at the time of the offence in the trial, 
wa9 admitted by a Judge, to which due objec- 
tion was taken. Held, *be piece of evidence was 
inadmissible under 8s. 9, It, 14 and 15 of Evi- 
dence Act and as els. 25, 26 of the Letters Patent 
did not authorise the Court hearing the reference 
to direot a new trial, a final disposal by the 
Judge after rejecting improperly admitted evi- 
dence wa*» asked. ( Sanderson , C.J > EMPEROR 
V. PANCHU Das. 47 Oal. 671 = 

24 C W.N. 501 = 58 I 0. 929 = 
21 Cr. L J. 849 = 31 C L.J. 402 (F. B.) 

■ 8b. 9, 11 and 34 — Omission of entry 

of payment in account book. 

The absence of an entry of payment in an 
acoount book is a relevant faot under Qs. 9 and 
II of the Evidence Aot. ( Mookerjee and 
Beachcroft , J J.) Gangabam aoabwaIjA v. 
LaCHIRam Kishen Dyal. 28 1 0 705 = 

19 C.W.N 611. 

8s. 9 , 11 — Statement by lessor in lease 

— If evidence against third parties. 

A statemen* by the grantor of a lease regard- 
ing the ownership of certain property situate 
on the boundary of the land demised oan be 
used as evidenae against persons not Darcies to 
the lease transaction. 12 I. C. 149, Foil ; 6 C. 
268 ; 17 A. 428. Diet, The absence of recitals in 
a document may also be used in evidence 
against a person not a party to a document. 
(Mooksrjee and Camduff, J J. ) IMRITCHAMEB 
v. 8R1DHAB PANDEY. 17 C.W N 108 = 

13 1C. 120 = 19 0 L J. 7. 

Sb 9, 11. 21— Scope of, not controlled 

by the Cr, P. Code . 

8s. 9 and 11 read along with 8. 21 of the 
Evidence Act amply justify a Court in admitting 
into evidence all previous statements made by 
the aooused whi^h h3vo a bearing on the 
question of his guilt and whether the previous 
statement is made to a Polico officer or to an 


EVIDENCE ACT (I of 1872). S. 10. 

offi :er or to a third party is immaterial if the 
statement is relevant to the fact in issue. 
These sections are not controlled by the Or. 
P . Oode. ( Mu‘li:k and Thornhill. JJ ) M*d an 
Guru r. Emperor. 24 Cr LJ 729 = 

73 I C. 96 J = 4 P L.T. 381. 

Si- 9 (cl, 14 and 51 — Evidence of 

previous crime— Admissibility. 

Evidence of collateral offence cannot be 
received ns substantive evidence of the offenoe 
on trial ; but evidence may be given to prove 
the elements mentioned in 8. 14 of the Evi- 
dence Act eucbasintention.e e f Mookerjee 
ani B*achcroft, JJ ' BAHARUDDIN MtNDXLu. 
Emperor. 15 Cr. L.J. 43 = 22 I 0. 187 =* 

18 C L J 576. 

— j 8. 10 — Forgery— Letter written by a 

third party to a stranger — Admissibility 
against accused— Proof of conspiracy. 

The accused was tried on a charge of forgery 
of a will and the proseoution tendered in evi- 
dence a letter which purported that it is 
written by a person who bad no hand in the 
forgery to his brother. The writer of the letter 
not being examined still the letter was admitted 
in evidence. Held , that the letter was not 
admissible in evidence in the absenoe of 
proof that its writer was a party to a conspi- 
racy to forgo the will. (Scott. C J. and Shah , J.) 
EMPEROR V. KF.SHAV NaRAYAN. 

25 Bora. L.R. 248. 

Sa. 10 and 34 - Conspiracy — Gam- 
bling and cocaine casts prior to conspiracy 
charged— Admissibility of. 

Evidence showing that some of the aooused 
ran oocaine and gambling dens, before exist- 
eDoe of the conspiracy charged, was held 
admissible, the prosecution oase being that 
some of the aooased were a first thrown to- 
gether by frequenting or running euoh dens 
and that they ooQtioued to meet suoh places 
for the purposes of the conspiracy oharged. 
The evidence of an Exoiee Inspector of riads 
on the dens was admissible as leading up to 
the admissions made to him. ( Teunon and 
Cuming. JJ.) «ITAL 8INGH v. EMPEROR. 

46 Cal. 710 = 54 1.0. 53 = 2* Op LJ. 5 = 

30 G.L.J. 235. 

S 10 —Conspiracy —Proof of. 

Possession of seditious literature by one 
member is evidence against the others for find- 
iog out the objeot of the association, even 
where suoh possession was obtained or suoh 
essays written before the association was formed 
or before other members joined the association. 
( Sanderson , Q.J. and Batchslor, J ' MONINDRA 
Mohan v. Emperor. 4*0*1 2»5 = 

28 0 L.J 25 =46 I 0. 152 = 
19 Cr. L J. 696 =23 0 W.N. 193. 

8. 10 — Signature in note books. 

Note books of Jamakharch , wherein the 
aooused has signed his uim?, are aim s?ibls to 



CIVIL DIGEST, 1911—1923. 


126 


125 


EVIDENCE ACT (I of 1872), S. 10. 

prove abeiroeot of oocspiracy. (Holmwood and 
llttJJtfc, JJ I SUPERINTENDENT AND REMEM- 
BRANCER of Legal ai fairs, Bengal v. 
Man Mob an Roy. 17 c <*. L.J. 4 9 = 

35 1.0. 999 = 20 G.W.N. 292. 


. S. 10— Conspiracy— Evidtr.ce of. 

Whenever evidence is sought to be let in 
under 8. 10. the accused is entitled to insist on 
striot compliance with ita provisions namely 
.proof of reasonable ground ior belief that the 
persons named have com pi red together. On a 
charge of ocn9piraoy, particular facts are 
proved to show that one or more of Ih6 accused 
took part in it, after general evideooe of the 
ezietenoe of ooDSpiraoy is first given. [Mooktrjee 
■and Richardson . JJ ) AMBITALALA v . 
EMPEROR. 42 Cal 957 = 19 C W.H 670 = 

16 Cr.L J. 497 = 29 I C. 5.3 = 

21 O.L.J. 331. 

8. 10— Scope of English and Indian 

Jjato . ' 

S. 10 of the Evidenoe Act iB wider than the 
English law. As soon as it is shown with 
regard to an individual conspirator, that he was 
in privy with the combination and Its objeote 
and adopted the aots already performed, he as a 
•oonepirator beoomea bound by the antecedent 
and the consequent aots of bis fellow conspira- 
tors. There is a considerable inconsistency 
•between 8. 10 of the Evidence Act and the 
illustration thereto. It is not necessary to esta- 
blish by direot evidence that the aooused per- 
sons did enter into an agreement to oommit an 
offence to attract the operation of 8. 10 of the 
Evidence Act, against the aconsed. The find- 
ing of closed oovers relating the oonspiraoy in 
possession of one of the conspirators is relevant 
against the other under 8/ 10. ijohnifone 
and Rattigan , JJ.) Balmokand v. Obown 
246 P.L R. 1015 « 17 PR. Or. 1913 - 
28 1 0.738 = 16 Or, L J. 354 = 
11 P.W.R. Or. 1915. 

— - 8t. 11, 14 and 18 — Facts disclosing 

similar transaction, admissibility. 

Where the aocueed were charged with having 
cheated the oomplainante by reoeiving the 
•money (or them under the pretext that they 
were the agents of a rich lady anxious to lend 
money at low rates and that they would get for 
the oomplainante a loan from’ her at ao ex- 
tremely low rate of interest evideooe to the effeot 
that at or about the same time they were 
making preoisely the same representation to 
third persons is admissible under Bs. II and 
14 to corroborate the story of the proseoution 
and to prove the intention of the aooused. 
iPiggott and Walsh , JJ.) Emperor v. Yakub 
ALI. 39 All. 273 - 89 I 0 613- 

« o 18 Or. L.J. 529-15 A L.J. 241. 

‘-L •• C !’ 

•B»« 11, 32 an4 88— Statements of 

diseased persons— Admissibility— Evidence. 

• • * « * • • i 

If a statement of a relevant faot made by a 
deceased person is inadmissible under 8s. 82 
and 88, it will not be admissible under 8. 11 , 


EVIDENCE ACT \l of 1872-, S. 11. 

8. )1 must be read subject to other sections 
of the Evidence Act. iRichords. C.J. and 
Banerii , J.) Bela Rani Mababib BiNGH. 

34 All. 341 = 14 1.0. 116 = 

9 A. L.J. 351. 

Sb 11 and 41 — Judgment— Recitals — 

Admissibility of— Family custom . 

Though the recitals in a judgment cannot be 
ueed as evidence, still the judgment is evideooe 
as a relevant fact in issue or as a transaction. 
Evidence adduced to prove the custom prevail- 
ing in coDneoted families m*y be admissible to 
prove the custom in the family in question in 
a suit. 29 C. 343, Ref. to. {Mookerjee and 
Cuming, JJ.) 8ARADA PBASAN^A ROY v . 
Uma Kanta Hazard 50 Cal 370 = 

37 CL J. 233 = 1923 Oal. 485. 

St. 11, 13 and 32 (3) — Recital of 

boundaries — Admissibility in tvidtnte . 

Recitals of boundaries in documents between 
third parties are not admissible in evidenoe 
under 8s. 11 and 19 of the Evidence Aot 
but they might be admitted under 8. 32 (3) 
whqn they are the statements made by persons 
of that oharaoter described in the opening 
words of that seotion ; that is to say, persons 
who are dead or who oannot be found or for 
other reasons there stated oannot be examined 
as witnesses. 95 O.L.J. 19 ; 14 O L.J. 467 ; 
15 C L.J. 7, Ref. ( Nftobould , J.) ABDUL RAHIM 
Kazi v. JONABAL1 8IKDAR. 1923 Oal. 299. 

S, 11— Recitals in documents . 

Where a document has been admitted in 
evidenoe as evidenoe of a transaction the 
parties are often apt to refer to the reoitals 
therein as relevant evidenoe, but the reoitals 
are not evidence especially if they are mere 
assertions by a person who is alive and who 
might have been brought before the Court as a 
witness. (Mookerjee and Chotsner , JJ.) NlHAR 
Bbwa c. Kader Baksh, 1923 Oal. 290. 

— Si* 11 xnd 13— Landlord and tenant 

—Evidence of relationship— Ex parte decrees. 

Ex parte deorees for rent obtained by a land- 
lord against the heirs of a tenant and satisfied 
by the latter are evidence of the ezietenoe of the 
tenanoy at the date of those deorees. ( Greaves 
and Panion , JJ.) ANUKUL Obandra Dear 
v . Kamala Kanta Roy. I9230al. 270, 

8. 11 Statement of wounded person 
on l he day of occurrence . 

Aooused was charged with having caused 
grievous hurt to one of his wives and having 
killed anolher. The wounded woman on the 
day o! the ooourreoce, on her arrival in Hospi- 
tal made a statement to a Magistrate to the 
effeot that it was the accused who had attacked 
herself and her oo-wife. Held, 8, 11 of the 
Evidenoe Aot does not justify the admission of 
the oon tents of the statements and 

flttda, JJ.)* EMPBROR v . ABDUL 8HBIKH. 

21 Or L.J. 188-04 1,0. 887-81 G.W.N. 933. 
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BYIDENCB AOT (I of 1872), S. 11. 

~ ' and 13— Recitals in deeds — 

admissibility of. 

A reoital in a kabuliyat by a tenant that bis 
landlord is in possession of a piece of laDd 
may not be sufficient evidence of the latter's 
possession unless the executant of the kabuliyat 
is examined in Court. [Teution and Nrwbould. 
JJ.) Rakhal Chandra Ghose v. Mohendra 
NArain 8 en. 31 i o 797 

' . "S. 11 — Letter written by accused — 

Admissibility in evidence— Condition*. 

A letter written by tbe accused where it is 
sell condemnatory is pnma facie evidence 
against him and is admissible in evidenoe ; that 
the letter should have been signed by the 
acoused is not neoeeeary ; it is enough if it can 
be traced to the writer ; its admissibility is not 
afleoted by the faot that it was intercepted or 
surreptitiously detained and opened. ( Mookerjee 
and Beachcroft , JJ ) Booth v Emperor. 

41 Cal 545 = 18 C.L J. 567 = 
22 I.G. 179=15 Op. L J. 35 = 18 C.W.N. 386. 

8. 11 — Terms of grant — Evidence as to 

other grants by same person. 

Where tbe question is as to the terms of a 
grant made by A to B, whether it may be sub- 
jeot to a condition or not, evidence of other 
grants by A to others with the condition is 
inadmissible. Even if admissible its weight is 
small. I Jenkins. O.J., Harrington and Mooker- 
jee, JJ.) Bhagwat Buksh Roy v 8 hko 
PEBSHAD 6AHU. 18 O.L.J, 277 - 21 l 0 481 = 

18 0. W,N . 2*7. 

- 8* 11 and 13 — Nature of contract with 
som* tenants , if evidence of nature of contract 
wit h others • 

The fact that A made a contraot of tenancy 
with B on oertain term9 in respeot of certain 
lands is no evidence of the nature of the con- 
traot of tenancy made by A with C in respect 
of different lands, except perhaps where all the 
land9 are subject to the same custom or tenure. 
Mo kerjee and Beachcroft , JJ.) KAMLESH 
WARI PERSHaD SlNOB V. KAMANI SINGH. 

17 C.W.N. 1159 = 201 C. 171 = 19 C L J. 348. 

8. 11 — Entry in hospital register , 

Admissibility of. 

An entry made in a register of in-door 
patieuts in hospital is admissible in evidence 
to prove that the person mentioned in the entry 
was in the hospital on a certain date. [Chevis, 

J.) amolak Ram v Emperor. 

56 P L.R. 1918 = 43 I C. 429 = 
19 Cr L.J. 141 = 13 P.W.R. Cr. 1918. 

8s 11 and 32 —Ownership of stolen 

properly— Statement of deceased. 

Statement of a person regarding tbe owner- 
ship of property alleged to be stolen as to what 
tho deceased had said to him is inadmissible 
either UDder 8. ll or under 8. 32. 34 A. 341, 
Foil, t Old filed and Qeshagiri Iyer , JJ.) 
D0BA18WAMI 1 yeb, In re. 80 I.G. 464- 

16 Cr. L.J. 640. 


EVIDENCE ACT (1 of 1872), 8. 11. 

‘8. II —Tiffs — Proof of — Assertion by 
one party— sketch. 

A sketch prepared by one of the parties at a 
time when the Government proposed to acquire 
those lands before there was any oontrovesy, is 
strong cogent evidence to prove ownership 
because it dates back tc a period when this 
dispute bad not arisen, i Wallis, C.J. and 
Tyabji , J). Manjeri Karnamulpad v . 
KOZHAIKOTE KIZHAKKE. 29 1.0.729. 

8. 11 —Document not inter partes— 

Admissibility. 

Document not inter partes which are 
admissible under 8. 11, must relate to tbe 
existence of faote which make any faot relevant 
to the deoision of the caee, highly probable or 
improbable. (Sadasipa Axyar and Tyabji , JJ.) 
VlSVANATH A ROW t>. CHINNAKOLANDAI 
Nainar, 22 I C. 369 = 1 L.W. 197. 

8. 11 — Highly probable — Scope of. 

The words 'highly probable’ in 8. 11 are of 
great importance inasmuch as tbe section 
makes only those faote admissible, whioh, 
assuming that they are admitted in evidence 
will be of great weight in bringing the Court 
to a conclusion one way or other regarding the 
facts in question. {White and Tyabji, JJ.) 
Messrs. Lovelock and Lewes v The 
Malabar Timber and 8 a w Mills, Ld. 

18 1.0. 997=13 ML.T, 282. 

S. 11— Relevancy of judgment— Civil 

suit. 

A judgment in a Civil suit is relevant under 
8. 11. (Benson, 0.0 J , Sankiran Nair and 
Sundara lyer t JJ.) Muni Reddi v Venkata. 
ROW. 37 Mad. 2 8-21 M L J 447- 

(1912) M W N. 10*9=17 I.C 544 = 
13 Cr. L.J. 8J0-12 M.L T. 615. 

Sa 11, 13 and 32 2; — Deed — Recitals 

as to boundaries — Aamissibiftfr/ of — Persons 
parties to deed living. 

Documents oetween strangers containing 
recitals as to the boundaries and indirectly sug- 
gesting tbe ownership of the property in dispute 
are not admissible under 8. 11 or 13 but are 
admissible under 8. 32 (2) of that Act. 6 
C L J 65 ; 14 C.L. J. 167; (1910) M.W.N. 664; 
19 C W N. 469. Ref. tPndeaux, A.J C.i TRIM- 
BAK V. Ganesh. 1923 Nag. 22. 

8. 11— Police report— Value of. 

Where the lessee sets up foroible ro-entry by 
the lessor, the faot that a report oomplainiog of 
the use of foroe or oriminal intimidation was 
made to tbe police soon after the occurrence, is 
a relevant faot under 8. 11 of the Evidence Aot 
and admissible in evidence. ( Lindsay , J.O. and 
Kanhaiya Lai , A. J.O ) HABIB ULLAH Shah 
v. Bakht Bali Singh. 30 I o. 292- 

2 0 L.J. 299. 

Si. 11 (2), 21 (8) and 32 5 —Issue as 

to date of death of A— Document by A' s son- 
reciting A' s death relevant . 

Where tbe question to be decided was as to 
when A died, a mortgage exeouted by his son in 
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which the lathee ie described as dead is admis- 
sible. (Maker jee and Rankin , JJ,) Bayeb- 
UDDIN AKONDA V, 0AM1BUDD1N AKONDA. 

1923 Cal. 378. 

— — Si. 11 (b) and 13 —Recitals in docu 
ments . 

Documents not inter paries , containing 
reoitalg ae to a faot in issue are admissible 
under S. 11 (t>) or 8. 13 of the Act. 5 C.L.J. 
55, Poll. 19 1.O. 616, Not Poll). (Shudi Lai and 
I Vilberforce, JJ.) Fabzand ALI v. ZAFAB 
ALI* 46 I.O. 119 = 182 P.W.R, 1918. 


B. 13. 

ACTS AND CONDUCT. 

DOCUMENTS. 

INSTANCES OF CUSTOM. 

JUDGMENTS. 

Maps. 

Written Statements. 

Acta and Gondact. 

8. 18 — Atls and conduct— Transaction 

between two ptr sons— Rig his of third person — 
Whether transaction admusiblc against third . 

A private transaction between persons, 
having no power to bind the person sought to 
be effected, ie no evidence against him under 
8. 13. 5 O.L.J. 65, Dies, from (U. 8lephen 
and Mullick, JJ.) ABDUL ALI v . BYED 
RQAJAN ALI. 21 l.C, 616= 19 Q. W.N. 466. 

■ ■"8, 18 (a)— Acts and conduct— Right to 
mil— Transactions by parly— Evidence of title . 

The ownership in a well may vest in different 
persons though it might stand on property 
belonging to one of them. Transactions by a 
party, dealing with the property to whioh 
he lays a olaim are important evidence of his 
title ; and sometimes, they constitute the only 
evidence of title available. (Sundara Aiyar 
and Sadasiva Aiyar , JJ ) Rama Iyengar v . 
Kasinivknda Iyengar. 16 1,0. 746- 

23 M.L.J. 827. 


■St* 18 and 60— Acts and conduct — 
Mutation application— Legitimacy, 

When the question is whether a certain 
poraon is a legitimately born son, application 
for mutation with regard to revenue-paying 
properties would be admissible under Bs. 13 and 
60, Evidence Aot, aa assertions of hie right as 
a legitimate son. So also a judgment relating 
to a transaction in whioh he set up a olaim ae 
legitimate son would be relevant under S. 13. 
(Simpson, J.C. and Dalai , A.J.O.) Galstaun 
v. Mirza abid Hussain, io O.L.J, 263- 
9 O. & A.L.R, 282c 1924 Oudh 19. 


Documents. 

zjj* ls » nd M (b)— 3aU 

A Bale-deed more tha n 80 years old in resar 
»o^-o«,»ain plofc ol Uni- is admieeible 8 i 

Voi. hi— a 


EYIDENCE AOT (I of 1872), S. 13 -Dooa- 
ments. 

evidenoe under 8s. 13 and 32 (5) of the Aot, 
when a question of title to that land is in 
dispute. ( Chamier, J.) Natwar v. ALKHU. 

18 l.C. 752 = 11 A.L.J, 139. 

8. 18— Documents— Recitals in. 

Where a document has been admitted in 
evidenoe as evidenoe of a transaction the 
parties are often apt to refer to the reoitals 
therein aa relevant evidenoe, but the reoitals 
are not evidenoe, especially if they are mere 
assertions by a person who is alive and who 
might have been bronght before the Court as a 
witness. (Mookerjee and Chotsner , JJ.) 
Nehar BEWA V . Kador Baksh 

68 I.O. 282. 

8. 13— Documents— Sale-deeds— Asser- 
tion of right . 

To prove his vendor’s title and exclusive 
possession of a garden, plff. produced oertain 
documents dealing with the garden in question 
by way of partition. Held t that the doonmente 
were title deeds and oontained an assertion of 
title to and possession ol the property in dispute 
on behalf of the predecessor io title of the plff. 
against the deft, and ahoald not have been 
excluded from consideration on the question of 
possession. IN. R. ChatUrjee , J.) BREHMATI 
NlTYA KALI DUTT v. 8ARAT CHANDRA 
Bose. 81 1.0. 866. 


8. 18— Documents— Ohitkas, Private- 

Admissibility of . 

Semble ; Privato CMfcu however old are not 
admissible in evidenoe under 8. 13. (Fletcher 
and Newbould, JJ.) Nafar Joardar v. 
Pbatima Sundari Dassya. 41 1,0. 726. 


I “ 8s. 13 (a) and 32 [1) - Documents — 

Will- Unprivileged wills— Inadmissible. 

Wills not admitted to probate are-^not 
admissible in evidenoe under 8s. 13 (a) and 
32 (7) exoept on proof by an attesting wit- 
ness that they are in aooordanoe with B. 50 of 
the Indian Bnooeasion Aot. {Fletcher and 
Teunon , JJ.) Mohbswar Panda v. Bundar 
NABAIN. 33 1.0. 342 = 22 O.L J. 681, 

8- 13— Documents — Kobala admitting 

right of easement . 

A Kobala admitting theplff.’s right to an 
easement ie relevant and admissible under 8. 13 
of the Act. (Afulficfc and IPalmsIsf/, JJ.) 
Gibibh Chandra n. Kunja Behabi Kowar. 

26 1,0. 781. 


———8. 18 — Documents containing asser - 
lions of right— Whether evidence. 

Doouments containing assertions of right of 
a tenure holder to hold a oartaiu rental, are 
admissible under 8. 13, ( Woodroffe and Mullick . 
JJ.) Dinamani ohaudhurani V. Jagat 

CHANDRA BHATTA OHARJISE. 28 1.0, 77$, 


8. 1|— Documents — Admission in 


Road Out return— Evidence* 


An entry in a Road Cess return In whioh a 
: fotm6r th. 
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EVIDENCE AOT .1 of lb72), S. 13— Docu- 
menu. 

existence of a Lakbira], although not bicdiog 
on the auetion-purohaser of the eatate at a 
Revenue sale, is admissible under 8 13. 

(Chapman and Mullick, J J. ) MaNMOHINI 
DASSI V. ADVA1TA MAITI. 19 10. 849. 

8a. II and 32 (7) — Documents — 

Ajsarft'on ot title in mortgage-deed — Belt 
vancy and admissibility. 

A mortgage-deed oontainiog an assertion ot 
title as owner by the mortgagor is relevant 
under B 13 as evidenoe ot the title asserted. 
Where the mortgagor is dead the reoitals in 
the deed as to how he got title are also evidence 
under 8. 32. cl. (7) as statement relating to a 
transaction mentioned in 8. 13. (Sadosiua 
Itjtr and Spacer, JJ.) Naldasiva Mud*liar 
V. RAVAN BIBI. 1* L ® u 3 ”" 

70 1.0. 389 =*(1921) M.W.N 860. 

Ba. 13 and 85 -Documents contain- 


EVIDENCE ACT (I of 1872). S lB-tnataocea 
of castom. 

evidence to prove custom. (Lindsay. J.O.) 6NA1 
Persoad t Balae Ram. 23 1. 0. 962- 

1 0 LJ. 78. 


ing assertion ot right. 

A dooament containing an assertion o 
certain rights though not a public docum-nt 
under 8- 35 is admissible under S 13* 
tnallii. Offg-C.J. and Seshagut Atyar. J.) 
AMBALAVaNA PANDAR'SANNADHI AVEBOAL 
». MlNAKSHI BONDARERWARA DEVASTA- 

NAM (1918) M W N. 76 *>28 M L J. 217 — 
NAM IB 1.0. 811-17 M.L.T. 271. 

S, u and 82 — Documents — Sale 

dude— Transaction— Meaning of. 

The words 'transaction.' means a business or 
dealing carried on or transacted between two or 
more persons. Where certain properties were 
claimed as the property ol a particular family, 
and (1) sale-deeds by widow asserting their 
husband’s title to the properties. (9) written 
statements filed by them in certain suits and 
(8) reoitals in sale-deed between third persons 
describing the properties as belonging to a 
particular family, were put in evidenoe, held 
per Ayling. J.. that the documents mentioned 
in (1) were admissible as transactions witbm 
8. 13 (a) and that those mentioned in (9) and 
(Q\ ar e not admissible either under 8. 13 (0) 
as a transaction or under 8. 32 as an 
admission against interest. Per Stshigsrs 
Ti,*r 3 —That all ol them were inadmissible. 
l V O ll\ P C.. Ref. (1910) M W N. 668. Foil 23 
B 63. Dies. (Ayling and Seshagir* A’yar. JJ.) 
BABIPATHI. VBN KATA RATA QOPALA KAJU 0. 

*0** N4R ‘S‘ ,Ti - W H. 7H. 

-fl IS (b) — Documents— Entries in — 


Ikrati-i-malikban e-deb — Dictated by landlord 
alone— Bow far admissible. 

Entries 'in Ihrari malikhan-edeh i recording 
a village custom as stated by the landlord are in 
the absence of fraud or error binding on persons 
afiected thereby even though the •nlriei i were 
not prepared in the presenoe of or attested by 
Such person, and they are admissible in 


S 18 — Docuwinfs — Not ioter-partea— 

Admission 0/ plaintiff's rights— Admissibility. 

In a suit in whioh the qaeetioo was whether a 
certain land wa3 the man land of the plaintiff or 
the joti of the defendant an ekrarnam a address- 
ed by a stranger to the plaintiff’® ancestor 
describing the law as mm ie admiaelble under 
8. 13 of the Evidenoe Act a* it ie both a 
transaction in whioh the right was claimed aod 
an instance in whioh the right was exercised. 
Case-law referred to. (Ccufts and Ross , 33.) 
qabran Sheikh v Odoy Mahto. 

(19231 Pat 125-1 P. 87d- 
3 P L.T. 793 = 1922 P. 988. 

lostaocei of Custom. 

8 18 (a)— Instances ot custom -Pen- 
ding suit— Custom— Omission to plead . 

The fact that a custom was not pleaded in 
litigations between members of the community 
where it might have been pleaded, ie relevant 
evidence, and the question of its relevancy is 
not affected by the oiroumetances *hat some ol 
those suits were still pending in Courts at the 
time of the trial. {Sanderson, C J., Woodroffe 
and Mocker jee. 33.) Mariam Bibee v, 
Shaikh Mahomed Ibrahim. 48 1OJ6I- 

28 G.L.J. 800. 

•8. 18 - Instances 0 / custom— Pre- 


- y. aw 

emjilionin case of neighbouring Mohallae. 

The evidenoe of onetom of pre-emption in 
the neighbourhood ol a Mohalla may indicate 
the exietenoe of the oustom of pro emption in 
that Mohalla. Uooonneoted inetanoee are by 
no means worthless evidenoe of the existence 
of a right to pre-empt. (Reid, C J ) MOHAM- 
MAD H066UN v. Ghulam Mohammad. 

78 PR. 1911-188 PL R .1911- 
10 l.C. 240-2*1 P.W R 1911. 

8. 13— Instances of custom— Rights 


not enforced — Bfffd. 

The mere lact that rights, reoogoised by 
Courts, were not exeroised for some years dots 
not lead to inference of abandonment nor does 
it affect the rights themselves. tOldfiela ana 
Spencer. JJ.) SUNDaRAM IYBB v THBE- 
THARAPPA MUDALIAR. *0 1 

8. 18— rnsfaners of custom— Family 

custom — Proof ol instance*. 

The most oogent evidenoe of a coelom ie not 
the expression of opinion as to its existence 
but iostancee where the alleged custom has 
been acted upon and by proof, aflorded by 
judicial or revenue recorde, or private aooountB 
and receipts, that the ouetom has been enforced. 
[Drahe-Brockman and Prideaut, A. J. C-fl.j 
MU8SAMMAT ZUNKABI V. BUDHMAX» q ^ 
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EVIDENCE ACT (I of 1872), 8 . 18- JadgounU 
— Criminal Coart. 

Judgment!. 

CRIMINAL Codbt. 

Execution Proceedings. 

Inter partes. 

Not inter partes. 

Previous Judgments, 
remarks. 

REVENUE COURT. 

Miscellaneous. 

Judgments— Criminal Coart. 


— 3i. 18, 88 and SI— Judgments— Cri' 

fllinal Court— Statements of claims in proceed- 
ings under— Cr.P*C. t S. 145 - Statements of 

0 • cJainw in possessory orders inadmissible in 
. proof of title , 

Reoitalo of the claims of parties in possessory 
orders under S. 115, Cr. P.O., are inadmissible 
to prove title under 8. 13 of Evidence Aot or 
otherwise. They oome neither under 8. 63 not 
being oral acoounte by a witness of the contents 
of a document, nor under 8. 35 as eotries in 
publio records. 29 C. 107, Ref. to ; 9 C. 686, 
•Diet. ; 15 M. 378 Disapproved. ( Chatterjee and 
Newbould, JJ.) Ram Sundar Gope Sikdab 
v . Haribala Dhubi. 87 1.0, Oil. 

Judgments— Execution Proceedings. 

— 8. 13 — Judgments — Execution pro • 

• cssdingtt 

Io a suit for deolaratno of title to immove- 

• able property reoorda of exeoution proceedings 
by the plaintifl respeotiog the same property (as 
against tenant, eto.) are admissible under 8. 13 
of the Evidenoe Art. (Mocfenn, O.J. and 

• Boner js % J.) JOGBSH OHUNDBB u. ROH1N 

Kumar Roy Cho wdhuby. 34 1 , 0 . 215 - 

21 Q.L.J. 68. 

Jodgmenti-Intev Partes. 

rTTT 8 - It -Judgments — Inter partes— 
-.Eject of— Admissibility in evidence* 

A judgment in a prior suit relating to a 
diflareot Jama bat between the same parties 
is admissible in evidenoe, whether or not it 

! f‘o ^ icaia - ( 8uhrawardy and 

Gummy, JJ.) 8ASIMUKHI 0HOWDHUBANI v 
BABA8WATI 8ENGOPTA. 66 I C 532 

.. it — Judgments— Ioter partes— Pro- 

nu£%. ^ ■ 145> Cr ' P ■ C • wh4thlr 

, R nr°p*n 01 ?! e,ioa9 Prooeeding under 
a, 115, Ur.P.O , and (be order passed thereon 
■re relevant in a suit between the same parties 

of JrtX? ?L P T e8i ° D ? ,a w d ° n deo! «»‘i°a 
”, 1,1,8 lh8 reasons lor the order are not 

PBoJaD HO % ht ™ nd Nnobould,]J.) BABODA 

. 0E0WI)aua < *• 

ssr* vSiEr*-**" »*■-- 

J52&L a> 18 * dwree (obUined by n]fl 

1 raa ^ B “ or or * »‘«nier) afaowing lh a! dYlt.’i 


EVIDENOE AOT .1 of 1872), S 13-Judgment. 
—Not Intel 1 partee. 

tenants had a bolding in the estate on a oertain 
rental is admissible (or showing that the deft;, 
held a holding in that estate oo that rental. 
lElelchir and Smiiher, JJ.) BYOMKESH 
Obakbababthy v. J agdisswaba Roy. i 

40 I C. 442 = 22 O.W.N, 304, 

Jadgcnents— Not Inter Paries. 


■ 8 . 13— Judgments— Not inlet partee 


Judgments not inter pirtes are admiseible 
in evidenoe to prove assertion of title. 
(Chatter fee and Panfon, JJ ) Uohaq ALl v. 
MAFIZUDDIN Sark ab 63 I.Q. 699. 

-Ss. 13 and 41 -Judgments— Not inter 


partes— Findings in— Inadmissible in soidenee. 

Findings arrived at in a judgment in a prior 
suit not infer partes should not bo used against 
a person in a subsequent euit. (CAafferyes and 
Panton, JJ.) SATISH CHANDBa MOKEBJEB 
V. JOYBAM BOY. 63 I.O. 326. 


*“ s 13— Judgments—Not inter partes— 

Assertion of righls-Eviitnct— Admissibility, 

A judgment not infer partes, bat wbioh 
relates to the subject-matter of a euit aud 
evidences the assertion of a right in controversy 
is admissible under B. 13 of the Evidenoe Aot. 
(Buckland and Cuming, JJ.) Pabbati Majhi 
V. DIQPATI Majhi . 64 1.0. 465. 

— - 8 . 13 (a), 32 ( 1 ) and 43— Judgments — 

Net inter partes— Recital* if tvidrnce-Will— 
Stalemtnt by deceased testator as to title. 

Pills, sued to reoover possession of oertain 
lands as nisher brahmottor and relied for their 
title on. a recital of brahmottor tills in their 
lather’d will and* a reoital in a judgment in a 
claim oase, whioh was not inter partes. Held, 
that the reoital in the will was not admissible 
uoder 8 . 32 (1) read with 8 . 13 (a) and that 
the recital in the judgment not infer porfes was 
also not admissible. 23 O.L.J. 683, Ref. 

( Chatter tee and Newbould, JJ.) 8 ATINDBA 
KUMAB OHAUDHUBY t>. KRISHNA KDMABI 
CHAUDHUBANI. 38 i.j. 883 , 


~ 8 - 18 -Judgments-Not inter parts.— 

Whsn can be used as evidence— Use of recitals 
m judgment. 

A judgment not infer partes may be used in 
evidenoe to oertain oiroumitanoes ea a faot in 
issue, or as a relevant faot, or possibly as a 
transaction, bat the reoitals in the judgment 
oannot be used as evidenoe in a litigation 
between the parties. IMookerjee and Roe. JJ.) 

vn r 4f T u W ;?. AQ0T KlSHOBE ACHARJBE. 

20 O.W.N, 64|- SB l.Q 2B8-2J Q L.J. 861. 

18 *“ d Judgments -Not inter 

meth0li “I proving admission ia by 
T 01 de,t ’' 8 ^position or by 

X who had »»eard the evid.nw 
given in the former trial. A Judgment in a 
Prior suit not infer partes ii ia.dffibli u 
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—Not Inter parte*. 

evidence of ao admiaeioD. (Richardson and 
Mullieh, JJ.) DEBENDBA Nath HALDAB v. 
Biseshwab Haldab. 20 G.W N. 818 = 

801.0. 821 = 22 C.L J. 270. 

8- 18— Judgments— Not inter partes. 

Judgments not inter partes are admissible as 
evidence of usage as instances where tbe right 
was claimed, denied, or recognieed. 13 M. 3C1 ; 
24 B. 591, Foil. (Oldfield and Spencer, JJ.) 
Bundabam Iyer v. Theetharappa 
Uudaliab. 40 I.G. 139. 

1 S, 13— Judgments — Not inter partes — 
4dm»ssibil»fp in evidence. 

Where the issue is as to the title and owner- 
ship of certain property a judgment in a 
pre emption suit obtained by the deft, against 
a third person on the strength of a deed of gift 
alleged to be the source of the defendant's title 
13 admissible in evidence a9 an instanoe in 
which defendant's right under the gift was 
asserted and enforced. (Daniels and 
Lyle, A.J.Cs.) ANJUMAN UN-NISA v. ASHIQ 
ALI. 8 O.L J. 439 = 3 U.P.L.R. (J.G.) 63 = 

1922 Oudh. 178. 

—8. 13— Judgments— Not inter partes— 

Admissibility o/. 

A judgment not infer partes in a previous 
suit is admissible in a subsequent suit to prove 
tbe faot that tbe judgment was passed. It is 
therefore necessarily evidence of the following 
further faots ; who the parties to the dispute 
were ; what the land in dispute was ; and who 
was declared entitled thereto. To this extent 
and no more the judgment is admissible against 
even third parties. 22 C. 523 : 29 0. 187, Ref. 
(Watir Easan, A.J.C.) GBULAM 8ABWAB 
khan v. Mahomed ali khan. 

8 0.L.J. 609 = 1922 Oudh 98 

# 

S. 13 — Judgments— Not inter partes. 

The question was whether the appellant was 
a legitimate daughter of one K and R. A decree 
was passed in a suit between R and another by 
whioh R got only a small maintenance. Held, 
that the deoree was admissible under 8. 13 of 
Evidence Act. ( Piggott . A.J.C.) PARBATI v. 
Kahabaj Singh. 10 I.C. 188 

8. 13— Judgments— Not inter partes. 

Under 8. 13 judgments not between tbe 
parties to the 6uit pronounced by a Court of 
competent jurisdiction containing a declaration 
that the right in dispute has been aseerted and 
recognised in a Court of law, are admissible in 
evidence. 13 C.W.N. 739. Foil. (Chapman and 
Atkinson , JJ.) Muhammad Ehia v . Ganga 
Dayal OJHA. 40 I.C. 838. 

Judgment!— Previous Judgments. 

— 8b. 13 and 11— Judqme>its— Previous 

judgment contesting the right of granthi— 
Findings regarding the nature of property . 

Where in a suit contesting the right of the 
granthi of the Darbar Sahib (golden temple at 
Amritsar), to alienate a certain shop. It wad 


EVIDENCE ACT (I of 1872), 8. 13-Jadgmento 
— Revenue Court. 

held that the properties were icaqf and attaohed 
to the granthi and oould not be alienated by the 
granihi. The judgment only proves that at that 
time also the right of the granthi to alienate 
certain property was called in question. The 
finding of tbe Court that the property was 
tcagl and was attached to the granthi is not 
relevant in a subsequent suit ,by the suooessor 
to tbe office challenging tbe alienation by his 
predeoessor-in-title. (Scoff-SwifA and A. 
Racof, JJ.) indab Singh v. Fateh bingh. 

89 1.0. 734 = 1 Lah. 340. 

8. 13 — c Judgments — Previous judg- 
ments. 

Per Wallis, 0, J. — The fact that tbe ances- 
tor failed in a contested suit to prove the 
relationship of his line with the deceased fifty 
years ago when such an issue was much more 
susceptible of proof, is evidence against the 
existence of the right under 8. 13. 30 M. 610 ; 
31 B. 143, Foil. ( Wallis , C. J. and 8eshagiri 
Iyer, J.) THE SECY. OF STATE V. 8UBBAYA 
Kabantha. 18 M.L T. 504 — 

(1916) M.W.N. 902 = 31 1.0. 590 = 

2 L.W. 1175, 

S. 13 — Judgments— Previous judg- 
ments. 

Judgments whioh are neither res judicata 
nor judgments in rem. are not admissible as- 
showing that a particular right was asserted or 
denied. (Stuart and Kanhaiya Lai, A.J.Cs.) 
Mahammad ali Khan v . Ghazanpar ali- 
KHAN 60 1.0. 147=7 O.L.J. 474.- 

Jndgmenti— Remark!. 

8. 13— Judgments — Remarks— Rele- 
vancy of— Judgment relating to land— Extrinsic 
evidence . 

A judgment is relevant under 8. 13 only as 
an instance of assertion of a right. The 
remarks therein cannot be treated as evidenoe, 
they being mere opinions of one who is not 
cross-examined. A judgment describing land 
by metes and bounds is of no value unless' 
explained by extrinsio evidenoe. ( Phillips , J.) 
KANDAMMAL V MUMAR RaJA. 

10 M.L T. 330=12 I.C. 423- 
(1911) 2 M.W.N. 3*7- 

Judgments— Revenue Coart. 

8. 13— Judgments— Revenue Court — 

Strong evidence. 

The decision of a higher Revenue authority 
on the question of tenant’s status, though not 
res judicata in a Civil Ccnrt carries great 
weight. It is not open to the Civil Coart to 
ignore the finding of an appellato Revenue 
authority and aocept that of a Subordinate 
Revenue officer, though the former wa9 wrong 
and tbe latter right. (Kensington and 8hah 
Din, JJ.) ABDULLAH KHAN y. GHULAM JAN. 

188 P.W.R. 1913-161.0. 880- 
188 P.L.R, 1913. 
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ments— Kerenae Gonrt. 

S. 13— Judgment*— Revenue Court — 

.Bent decree— Evidentiary value . 

A rent decree is to some extent evidenoe 
.under B. 13 of the Evidence Aot ae to the 
landlord having recognised the holding as 
being in the possession of the tenant sued. 
It is not conclusive against third parties and 
does not stand on the same footing as the 
delivery of possession given by a Civil Court 
or a decree awarding possession by a Civil 
Court. 67 X.C. 95 ; 63 I.O. 929. Ref. ( Jwala 
Prasad, J.) NAN D KISBOBB SaO V . BlKAN 
•SINGH. 3 P.L.T. 570 = 28 Or. L.J. 200 = 

1922 P. 557. 

8. 13 - Judgments— Revenue Courts 

Decisions under 8s> 103 and 106 of the B. T. 
Act— Admissibility. 

A decision in a oa9e under 6. 109 and a 
judgment in a case under 8 107. B. T, Act, 
regarding certain other tenants in the same 
village are relevant under S. 13 of the Evidence 
Aot. (Mullich and 8ultan Ahmed . JJ.) Maba 
rani Janki Koer v. a add agar ram. 

1 P.L.T. 221 = 58 1.0. 417- 
(1920; Pat. 177. 

Judgments -Miscellaneous. 

S. 13— Judgments— Proceedings in 

•suit— Suit for possession— Relevant. 

Where the dsfts. in a suit for possession 
allege a prior lease granted to them by »tbo 
p1fl 7 a lessors, the prooeedioga of a auit for rent 
bysuoh lessor, together with maps, etc., are 
relevant, though defts. wero no parties to that 
suit. (Ttunonand Choudhuri, JJ.) MADAN 
Chandra Pad v. Kitjram Biswas. 

34 1.0. 163 = 23 C L J. 378. 

; 8* W (b )— Judgments— Decision as to 

• minority . 

A judgment holding a person to be a minor 
is inadmissible* under S. 13 (6). ( Coutls-Trol • 
ter and 8rinivasa Aiyengar , JJ.) VENKATA 
RANGAPPA V . 8UBBAYA GODNDAN. 

38 1.0. 142. 


Maps. 

8. 13 — Map prepared by private parly 


before suif. 

A map prepared by a private party long 
before the filing of a auit for deolaration of title 
is not admissible in evidence under B. 18 of the 
Evidence Aot, unless it is proved that it was a 
tranB&oUon by which a right was recognised or 
asserted. (Sanderson, O. J. and Panton, J.) 
SHASHI BHD8AN DBAS v. NAWAB OP 
.WUliSHTDABAD. - 49 1.0. 0B1, 


Md 36— Jfaps— Thak map- 
jsmrsse if evidence against both proprietors and 
~ienant$t 

»J, hB . ea ‘3 iea io »*<* map Mid its explanatory 
book, are evidenoe under 8. 18, both 


EVIDENCE ACT (1 of 1B72), S. 14. 

against proprietors as well as tenants. (Coze 
and Chatterjee . JJ.) DOWLAT Bai u. KHDB 
LAD BINGH. 22 1.0. 645. 

Ss. 13 and 83— Maps— Map of Kbas 

Mehal lands— Admissibility. 

A map prepared under the direotions of the 
Govt, as landlord, of khas mehal lands is 
admissible under 8. 13 though not as a public 
record under B. 83. (Jenkins, C. J. and Chat- 
Urjee. J.) Upendra Nath v. Chairman 
of the Calcutta corporation 

13 1.0. 832 = 16 C.W.N. 116. 

8. 13 — Maps — Batioara Khasra 

map— Admissibility of. 

A Batwara Khasra map prepared in purauanoe 
of a partition under the partition of Estate 
Aot (VllI of 1876). by the Collector, was a 
document of title and admissible in evidence 
under the seotion. Mfkinsott, J.) AJODH- 

ya Prasad bingh v. Kamal Nabaiis Singh. 

38 I.O. 491. 


Written Statements. 

S, 18— Written statements. 

The written statement of. a Hindu widow in 
answer to a suit for partition against herself 
and other members of her busband’e family as 
to how she treated a particular piede of pro- 
perty claimed as partible Is relevant under B. 13. 
(Trotter and Moore, JJ.) RangasWAMI PILLAI 
v. VAIDILINGA Mudaliar. 83 1.0. 446. 

Si. 14 and 13— Licensed clerk— Acts 

and conduct . 

Where a licensed clerk was charged with 
cheating by colleoting ‘2 annas more than due, 
from each licensee, evidence of action with 
others is not admissible under 8. 14 or 15 of 
Evidenoe Aot. ( Tudball , J.) EMPEROR v. 
ABDUL Wahad. 84 All 93 = 8 A L.J. 1289 = 

12 1.0 987 = 12 Or. L.J. fill. 

. Si, 14 and 51 —Evidence of previous 

offences. 

In a case whore the aooused are tried for 
being members of a gang of dacoits and simple 
theft or bad livelihood in which tho order lor 
giving eeourity is bared on evidenoe merely 
that the aooused habitually oommits theft (as 
opposed to daooity and possibly robbery) it is 
not evidence indicating an intention to commit 
the partioular crime of whioh the aooused ia 
charged. It at moat meroly indicates a dis- 
position to oommit orime9 of a similar olasa. 
It is doubtful whother daooity may not be 
put in a higher olasa than theft. \Fawceti, J.) 
Emperor t>. Haji bher Muhombd. 

33 Bom. L R. 914 = 24 Qr. L.J. 867 and 
870 = 1923 Bom, 68 and 71. 

— 8i. 14, 18— Defamation— Suit for — 

Defence o! truth , 

In a suit on libel, evidenoe of instances of 
plaintiff's acts more or less resembling the 
partioular aot of miaoonduot imputed to him in 
the libellous statement ia inadmissible unices 
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those acts were parts of (he habitual and inten- 
tional and not accidental conduct oi the 
plaintiff. (ScoU, C.J. and Chandavarkar, J.) 
NADIB9HAW HORMUSJI v PlBOJSHAW RAT- 
ANJI. 19 I C. 98-13 Bom. L.R. 130. 

■— Ss. 14 and 15— Evidtnce ot association 
and joint action — Admissibility o/ — Afurder 
and robbery . 

On a charge against two persona of murder 
and conspiraoy to rob the victim and for abet- 
ment of the offences, the prosecution adduced 
evidence of their a99coiaiicn in connection with 
other obarges of theft in the town, that they 
used to go about together, under different 
names, the one taking the other a9 bis durwan 
and introducing himself as a rioh landlord to 
several rioh women who subsequently lost 
ornaments and cash whiob were gradually 
recovered. Held that the evidence was im- 
properly admitted. (Per Mookerjee, J.) 8. 15, 
Evidence Act i9 not applicable as there was no 
question of the act being accidental or inten- 
tional or forming part of a scries of similar 
transactions. 8. 14 of the Aot did not also apply 
as the defence was a complete denial and no 
question of the character contemplated in 
8. 14 did or could possibly arise, (flanderrori 
C.3., Alookerjee , Fletcher . Chaudhuri and 
Walmsley, 33 ) EMPEROR v. PANCHU Das. 

47 Gal. 671-21 C.W.N. 601-38 I 0. 929 = 
21 Or. L.J. 349-31,0 L J. 402 (P.B.) 

8i 14 and 13— Previous aels — Suits 

— Facts relating to similar circumstances— Ad- 
missibility. 

In a prosecution under 8. 209, I.P.C., evi- 
dence relating to other suits by the acoueed 
against other persons, may be admissible under 
8s. 14 and 16 of the Evidence Act, to show the 
animus of the accused, and a systematic oonrse 
of fraud and to rebut the plea of good faith or 
mistake. But evidence relating to similar suits 
by other persons is not admissible, unless those 
suits form part of the same transaction or the 
result of a conspiracy between them. (Richard- 
« sn and Beachcroft, 33.) Raqhd Nath Lalp, 
EMPEROR. 17 Or. L.J. 776- 

46 1.0 . 696 - 22 C.W.N. 494. 

Si. 14 and 18— Previous forgeries. 

Series of similar acts involving forgery is 
evidenoe of intention but not forgery itself. 
(Bolmwood and AluiUck , 33.) KRISHNA 
GOVIND PAL v . EMPEROR. 43 Cal. 783- 

17 Or. L J. 130 = 33 l.C. 306 = 20 C.W.N. 262. 

8a. 14 and 15— Previous offences — 

Evidence ofothtr dacoities , it admissible. 

In a charge of dacoity, evidenoe of other 
dacoities committed by the aocused is inadmis- 
sible either under 8. 14 or 8- 15 of the Evidence 
Act. ( 8undora Aiyar and Bpencer. 33.) MANDI 
Ohasi p. Emperor. 13 Cr. L J. 123- 

13 l.C. 731 = 11912. M.W.N. 49. 

Sa. 14 and 15— Murder by poison — 

Evidence of other acts. 


EVIDENCE ACT (1 of 1872), 3. 15. 

In a case of mnrdei by administering sweet- 
meats, the fact that the accused offered sweet- 
meats to boys and thus poisoned one of them is 
not evidence under 8. 14, Evidence Aot, but it 
would be relevant under 8. 15 to show that the 
administration was intentional and not aooi- 
dental. (Batten, J.C. and Ealli/ax, A.J 0.) • 
Kashiram p. Emperor. 6 N.L J. 144* 
24 Or. L J. 566-1923 Nag. 248. 

Si. 14 and 15— Relation of 8. 14 and 

S. 15— Opinions o/ Judges. 

8. 15 is subjeot to 8. 14 as regards evidenoe 
ol knowledge and intention. Evidence of 
the opinions of the other Judges on other 
documents written or attested by the accused in 
proceedings to which he is not a party is not 
admissible to prove bis intention or knowledge, 
in his trial for giving false evidence in respect of 
an alleged forged document. (Stanton, A. J.C.) 
Gunwant p. Emperor. 38 I C. 723- 

18 Or. L J. 339- 13 N.L R, 33.- 

8. 14, lllui. (a) and ib )— Counterfeit 

coins and instruments found in the houst of 
accused in two districts— Trial in one district 

— Evidence is admissible. 

In a trial of a person under 89. 285 and 
243 of the Penal Code for being in possession 
of counterfeit coins and instruments and • 
materials for counterfeiting in his house in 
the district where be is tried, evidenoe of snob 
possession in hii house in another district is 
admissible under 8. 14, Illua. (a) and (6) of the 
Evidenoe Aot. (Altller, C. J. and Adami , J.) 
Misiri Gosain v. Emperor. 

22 0r.LJ. 407-61 l.C. 647- 
3U.P.LR. (P.) 30* 

8. 14, lllui, (a)— Theft— Stolen cattle 

— Possession of. 

In 8ind, possession of stolen cattle three or 
(our months alter theft is sufficient to raise 
presumption of guilt under the seotion ; but • 
the aoouaed may set up title by lawful origin 
to rebut the presumption. (Bayward, J.O. and 
Crouch, A. J.O ) EMPEROR P. BOMAR JUBIO. 
18 Cr L.J. 411-38 l.C. 971-10 S.L R. 167. 

8. 15— 8cope of— Accidental or inten- 
tional. 

Per Walsh, J.:— 8. 16 of the Evidence Aot is 
applicable to all oases where the question is 
whether an untruthful statement is “ accidental 
or intentional or made with particular know- 
ledge or intention.” [Piggotl and Walsh. 33.) 
Emperor p. Yakub ali. 39 All. 273 — 
39 l.C. 673-18 Cr. L.J. 529-15 A.L.J. 241. 

8. 15 -Subsequent occurrences. 

8. 16 covers both previous and subsequent 
similar ooourrences. (Richardson and Beach • 
croft, 33.) RAGHU NATH LAL P. EMPEROR. 

19 Or. L.J. 776-46 1.0.696- 
22 C.W.N. <94. 

8. 15 -Evidence of similar aefs— 

Conspiracy. . 

Evidenoe of similar faots may be reoeived to 
prove a party’s knowledge of the nature of the 
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main laot or transaction ol his mlant with 
respsot thereto To admit evidence under this 
head, the other sola must be ol the same 
apeoifio kind ae the one in question aod not of 
a different oharaotec. The aota tendered must 
also have been proximate in point of time to 
that in question. (Afoofe«r;ee and Richardson, 
JJ | AMBITLAE. HAZBA U. EMPEBOB. 

19 O.W.N. 676 = 42 Cal. 957 - 
29 1.0 513 = 16 Cr. L J. 497 = 21 C.L J 331. 


S IS -Intention— Series of acts. 

Where Dhatura poison was administered by 
aooueed to A and B both of whom died from 
the eflecla thereof, aod on the following day 
the aoonsed administered the same poison to 
D. t who also died, the aota against A. and B. 
are relevant to a oase of murder of D as 
forming inoidents in a eeries of similar 
transactions ooourring about the 9ame time 
and tending to show system and intention. 
(Reid, 0. J. and Rattigan J.) LADA v. 
Emfbkob. 12 Cr. L J 123 = 9 l.C. 731 = 

32 P.L R. 1911. 


Si. 15 and 14 -Facts showing inten- 
tion. 

B. 16 muet be read sabjeot to 8. 14 so far as 
evidenoe ot knowledge aod intention is 
oonoeroed, (Sian^on, A J.CJ.) GONWANT 
ti. EMPEBOB. 18 Or. L J. 339 = 38 1. 0. 723 = 

13 N L R 35. 

-•—8 18 — Motive or preparation— Lacoitt/ 
— Precious armed raids. 

Where the aooused who were oharged under 
8. 369, 1. P.0, i plead that their presence in oom 
pany aod armed at a spot was aooidental and 
innooent, it is open to the proseoutiou to rebut 
this theory, and to produoe evidenoe that in 
the same looality raids have taken plaoe in 
which one ol tho gang had been ocnoerned. In 
the oiee of aotuel daooity the proseoutiou is 
bound to prove the aooased’s commission of all 
the aote whioh constitute the ofienoe. B 16 of 
the Evidenoe Aot admits the production ot any 
evidenoe whioh would determiue the construc- 
tion to be placed upon aota whioh in themselves 
might or might not be the preparation lor 
daooity and evideuoe that one or more 
members ol the gang had been oonoeroed in 
previous and similar offenses committed at the 
same plaoe is admissible in evideuoe for the 
purpose. (Pipon J.) KHWaJA HASSAN u. 
Empbbob. 71 1.0. 360 - 24 Of. L.J. 136 


'—8. 16— Rs/usal o/ letter posted. 

A person refusing a letter posted to bis 
address is attested with uotioe of its oontents. 
(Pratt and Faw-ell, JJ.) LOUIS Dbeyfus 
& Co. V OHIMANDAS VISHINDAB & CO. 

50 1C 194-12 8.L B. 142 

Si. 17 nod 21 — Statement in a will 

not rshvant. 

A statement iu a will suggesting an iofereaoe 
as to a taot in issue, oanuot be proved by or on 
behalf oi the person who made it or his repre* 
elntative-in-interesl. Even where two exe- 
etUon. who mere members ol the family, aoted 
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upon the will, still the statement oanoot ba 
treated as an admission by the member? ol the 1 
family that the statement in the will is true, 
i3ir Lawrence Jenkins), NALAM PATTABH1- 
raU RAO V M AND A VILLI N ARAYANAMOOBTY. 

25G.WN 273-L.R. 3 P C. 29- 
15 L.W 404 » 1922 P.C. 102 (P.O). 

Si. 17 and28— Admissions— Rifeuanct/ 

of. 

Relevancy of admissions mu9t be determined 
with reference to Evidence Aot. ( Lord 
Moulton). QBEEMUTHY MANOKABIM DEB! 
V. HlRAPADA M1TTER. 24 1 0. 311“ 

18 O.W.N. 718 (P C ). 

S. 17 — Erroneous admission not hind- 

ing. 

An errooeous admission does not bind the 
person making suob admission. [Banerji and 
G jkul Prasad, JJ.) Manobu Rai v. Sbiva- 
NAND LAL. 1923 All. 575 


brothers. 


8. 17 — Admission by one of two 


The admission of the plaintiff's claim by one 
of two brothers doe9 not bind the other. 
( Tudtall , J ) MUBSAMMAT MAINA v. MADHO 
PBASAD. 24 I 0. 105. 


■—8. 17— Admission 'y a predecessor in 
interest — Admissibility in evidence. 

A person made a gilt of life interest to the 
plaintiff and while ho had still a reversionary 
interest, he wrote a book oontaining a state- 
ment about the measure prevalent in the 
village. In a suit by the plaintiff after the 
reversionary interest had devolved on them, 
while deoiding the question ol measurement, 
involved in the suit, the Court held that the 
statement in the book was binding on the 
plaintiff. Held, that the statement was ad* 
miasible in evidenco against the plaintiff inas- 
much as it was an admission ol his predecessor 
in interest. ( Chatterjee and Suhrawardy , JJ.) 
TABAMONI CbANDHORANI V . CHARN 
CHANDRA CHADUHUBI. 64 I 0. 334. 


8. 17 -Deposit ion in former suit can 

be used as admission . 

The deposition oi a witness in a former suit 
is admissible as an admission in a subsequent 
suit in whioh suoh witness is a defendant and 
may be relied upon by tbs Court as a pieoe of 
evidenoe, (Af.R. Chi tier jt a and Pearson % JJ.) 
ali Mahammad Khan v. Mahar*j Bbhari, 

641 0. 266-36 0 L J. 186. 

3». 17 to 21— Admission ot party as to 
joint possession , can be gwenin evidence aga%nst 
others . 

An admisson by one party may bo given in 
evidenoe against another, against whom tho 
admission is sought to be used, when that 
person has a joint interest with tho party 
making the admission in the thing to which 
the admission relates. (Neiohctifd and Qhose> 
JJ.) Naqendra Nath Ghosh v . Law- 
BENCH JUTE COMPANY. 61 I 0. 544- 

29 O.W.N. 3ft, 
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EVIDENOE AOT (I of 1872), S. 17. 

7- 8. 17— Admissions in prior proceed • 

ings. 

In a criminal trial of an insolvent, hi9 admis- 
sions in other proceedings in insolvenoy are 
relevant if admissible under B3. 18 to 31. 
(I Voodroffe and Walmsley , JJ). Perry v . 
Official assignee of Calcutta. 

47 Oal. 254 = 31 C L J. 209 = 55 1 0. 778 = 
22 Or. L J. 522=24 C.W N. 425. 

' 17 and 44— /idmi33!6i/ifp 0/ irld- 

en:e and admissions 

Where the plaintiff sues upon a title aod 
adduces some evidence of it, he oan avail him- 
self of tho defendant’s admissions aod nejd 
not positively prove his title Mulki papers 
containing statements made by plaiotifl's prede- 
cessor when there was no dispute against his 
own interest, are admissible. ( Holm wood and 
Chatter je 8 % JJ). KALI BANK AR BAHAI v. 
Pratap Udai Nath Bahi Deo. 

13 I.C. 691 = 16 C.W N. 683. 

S. 17— Admissions— When binding. 

An admissson made without knowledge of 
the oiroumstance* is not binding. tWoodroffe 
and Carnduff, JJ.) BiBU Sant v. Netan 
Oharan DAS. 9 1 0. 806 = 15 O.L J. 111. 

Sa. 17 and 82— First information 

report by accused— Admissibility. 

Though a first information report is valu- 
able corr:borative evidence it oannot support 
a conviction, when the maker of the report 
himself is an accused person and oannot 
therefore be examined as a witness. But 
where suoh a report contains an admission 
not amounting to a confession, the admission 
is admissible in ovidenos agaiuet tho accused. 
(S/iadi Lai , 0 J. and Abdul Qadxr, J.i KAKU 
v. Emperor 63 I C. 822 = 22 Cr. L.J. 694. 

8. 17 -Admission— Effect of . 

A fact admitted by a party to be true must 
be taken to be e*fc*blished until the contrary is 
proved. tPetman, J.) VlRSING v Harnam 
Singh. 56 10 191=1 Lah. 137. 

8. 17 - Admission of adoption. 

Admission by widow of her adopting her 
daughter’s eon is of little value. ( Johnstone , 

C J.) ARJAN SINGH V. DABBtRA* 6INGH. 

193 P.L.R. 1915=32 I 0. 312 = 
140 P.W.R. 1915. 

Sa. 17 and 21 - Admission by a party 

— Whsther binds stranger. 

A recital of payment of consideration in a 
mortgage document is an admission by the 
mortgagor withiu the meaning of 8*. 17 and 21 
and may be proved not only as against the 
person who makes it, but also his representa- 
tive in interest. (Ayling and Tyabji, JJ.) 
GADIAN Cbbtti V. Vkebappa Ohetty. 

26 I.C. 899 = 26 M.L.J. 92. 


EVIDENOE ACT (I of 1872), 8. 17. 

8. 17— Admissions under inducement. 

If the maker of the admissions contradiota 
before and retraots afterwards alleging that be 
had been induced to make them, they do not 
justify the passing of a decree on the basis of 
those admissions. (White, C.J. and 8pencer , 
J.) ARUMUGAM CHBTTY V. VELLAICHAMI 
THEVAN. 87 Mad. 88 = 21 M.L J. 1017 = 

10 M L.T. 885 = 12 1.0. 568 = 
(1911) 2 M.W.N. 461. 

8. 17 - Admissions under a mistake or 

imperfect knowledge — Value of. 

Statements made by a party^at a previous pro- 
ceeding without any definite knowledge of his 
rights and liabilities do not operate as an 
estoppel. Where tho previous proceedings were 
compromised at au early stage without any 
deoision of Court, the party cau show in a 
subsequent suit that the statement previously 
mide was untrue. ( Dhobley , A.J.C.) MAHO- 
MED Yusuf v. Pir Mahomed. 

1922 Nag. 67. 

S. M —Admission— Efficl. 

Admission though not conclusive, shifts the 
burden of proof. ( Skinner . A.J.C.) SAKHA 
Ram v. Shri Ram. 

10 1.0 700=7 N.L.R, 23. 

8 \1 —Admissions— Evidentiary value 

of. 

What a parly to a litigation has admitted to 
bo true may bo presume! to be true and until 
ho rebuts it, tho Court will take it as establish- 
ed *29 A. 194, Ref. (JVazir Hasan , A.J.C.) 
Ghulam Sarwar khan v Mahomed ali 
khan. 8 O.L.J 603 = 1922 Oudh 98. 

S, 17 — Admissions - Evidentiary value 

of. 

Admissions are always evidence against the 
parly who makes them but they arc evidence 
which varies very much in valuo according to 
tho circumstances and a Court is quite at 
liborty to reject them if it is satisfied from 
other circumstance* that they were unirue. 
(D-mic/s, J.C.) GOKUL PRA8AD V KAILASH 
Nath. 4 U.P.L R. tO. C ) 19 = 

8 O.L J. 596 = 1922 Oudh 35. 

Ss. 17 and 35 —Road [cess returns are 

admissible to prove relation of landlordland 
tenant. 

Road cess returns signed by landlords are 
admissible against him to prove the relation of 
landlord and tenant. ( Idami. J.) 8 ADHU 
Saran V • AMBIKA LAL. 68 I.G. 676. 

8. 17— Admission— Statements in deed. 

Statements in a mortgage deed as to the 
interest of the father and son (the exooutants* 
are, «e agaiust a subsequent purchaser from 
the son, simple admissions whioh oould be 
rebutted by evidence. ( Ormond and Parlett% 
JJ.) Mahomed Ibrahim Saib khateeb 
v. MAUNG BA GYAW. 24 I.o. 482 = 

7 But. L.r. 69. 
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.EVIDENCE 401 (I of 1873), 8. 17. 

8. 17 - Admissions in pleadings — 

Effect* 

la a gait to recover possession if sale to the 
•deft* is admitted by p)fl. himself the latter need 
not prove the sale. (Twanty, J.) MAUNO 

™ Mi0N ° °- Z4 - 4 l 


S. 18. 

ADMISSION BY PLEADER. 

Persons jointly interested. 
Miscellaneous. 

Admission by Pleader. 

— S. 18— Admustcn by pleader . 

An admission by a pleader based on an erro- 
neous construction of an enactment amounts 
to a miatako ol law and doea not bind his client. 
{Coze, J ) Krishna Prosad v. Udit Naba- 
■yan Singh. 9 

S. 18 -Admission by pleader . 

Statement mado by a party or pleader on a 
oertain point in a previous case is admissible to 
.prove or disprove the point in a subsequent 
oftBe. ( Kanhaiya Lai , ani Kendall t A.J.Ce.) 
flUBAJ BAKSH V* CHHAB KDaR. 

28 1.0 98 = 1 O.L.J. 532. 


EVIDENCE AOT (I of 1872), S. 48— Mitcel- 
laneoni. 

S. 18 -Persons pin tit/ interested— Co- 
de fetidants— Admission by one. 

An admission by one defendant will not bind 
another. ( Coze and Chatter jee, JJ-) HBYAT 
BAKHSH V. LACHMINIA, 22 I.O. 915. 

S. 18— Person jointly interested— Co- 

defendants— Admission by some when binding 
on others. 

Where there are several defendants jointly 
interested in a particular matter, an admission 
by 6ome of them ia relevant against all the 
defendants. 44 C. 130 ; 45 0. 159. Raf. (Le- 
Rossi gno l and Martinezu, JJ.) Bhikka MAL 
V. POBAN MAL. *923 L. 123. 

S. 18— Persons jointly interested — 

Admissions of. 

Admissions of one of several porsons jointly 
interested in the subject-matter of a suit are 
reoeivable against him and his fellows whether 
they jointly sue or are sued, if they relate to 
the eubjeot-matter in dispute. ( Mitra , A.J.C.) 
Dileshwar Ram brahman v. Nohar 
BINGH. . 48 I.C. 193- 

Miscellaneous. 

S. 18 — Admissions —Pleadings * 


S 18 - Admission by pleader, 

A patty is not bound by the statement or 
admiesion made by his Muktear unless it is 
shown to have been made within the soopc of 
the Authority conferred by the Mukhtearnamah. 
[Jwala Prasad and Addmi, J J .| SlTA RAM 
TEWARI Vs Gaya Prasad. 1923 p. 87. 

Persons jointly Interested. 

S. 18— Persons jointly interested— Ad- 
mission by one of two defendants no evidence 
against others . 

An admission by a defendant in hie written 
statement is no evidenoe against hie co-defend- 
ants. {R\chards t C.J. and Banerjee , J.) 
Poban Mal v. Tabif. 30 I a. 2 = 

13 A.L J. 1089. 

8. 18 — Persons jointly interested — 

Admission o/ co-parly . 

An admission of one of the persons jointly 
interested in the subject of the suit is admissi- 
ble against himself and the others, if the 
admission is about the subjeot-matter of the 
suit and is made by him in his oharaotor of a 
person jointly interested with the party against 
whom the evidence ia glvon. BUnkinsopp v. 
BUnkinsopp, (1846) 78 P.R. 216, Rel. The 
admiesion of one oo-plaintifl or co-defendant ia 
not admissible against another simply beoause 
of hid position as a oo-party in the suit bat 
oeoaaeo of some privity of title or of obligation 
which justifies the use of * tho admission o! one 
against the other. (Mookerja and Beachcroft . 
JJ.) AMRAB ALI V . LOTFB ALI. ' 

« Oal. 159-21 O.W.H. 908- 
« 1.0. 116—25 O.L.J. 019, 


Where an admission ia made subject to 
oonditiona it must ce acoepted in fofo or not at 
all. There is no right to reject the condition 
and take tho remainder. 39 B. 359 — 42 I. A. 
103. { Lord Dunedin .) MOTABHOY MULLA 
v. MULSI HaRIDAS. 39 Bom. 399 = 

17 M.L.T. 402 = 28 M L J. 589 = 
19 C.W.H 713 = 13 A.L.J. 629 = 
21 G.L J. 507 = 17 Bom. L.R. 460 = 

2 L.W. 524 — (1915 » M.W.N. 522 = 
29 I G. 223-42 I A. 103 (P.G.). 

— Ss. 18 and 19— Admission— Parfies 

and privies. 

The admission of the receipt of consideration 
in a mortgage-deed is admissiblo in evidenoe 
against a purchaser by private treaty. 36 All. 
194, referred to. (Raflque. J ) GAYA PRASAD 
v . CHOTTOO, 26 1.0. 68 = 12 AX J. 941. 

8. 18— Admission by joint owner. 

Admission by a joint owner is admissible 
against the co-owner only it made after the 
joint ownership came into existence. Identity 
in legal interest is absolutely neoeesary. 

( Mooherjee and Beachcfoft JJ.) AMBAR ALI 
u. Lotfe ALI 45 Oal. 139 = 21 O.W.N. 996 = 

41 1.0. 116-26 G.L J. 619. 

■ ■ ■ ■ ■ 8. 18— Admission— When relevant • 

An admission to be relevant, it should bo 
shown that the person who made it had an 
interest at the time of making it within 8. 18, 
A kabuliyat being an aot of ownership may be 
admissible as evidenoe of title. (Jenkins, Q. J. 
and Ifoofciriu, J.) Joobbhwar Gobain o. 
A 2 H 0 Y GHOSE. 22 I.C. 714- 19 Or. LJ.l. 


voi. in— io 
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EVIDENOE AOT (1 of 1672), S. 18— Mlicel 
Uoeooa. 

7 " "8. 18 Statement in document between 

third partite— Not partite to the suit. 

A deed made between persons not parties to 
a suit and containing a statement as regards 
the property in snit is not evidence in the suit 
unless the maker is called to depose on oath. 
{Harrington and Newbould , J J.) Qheragh 
A LI PBODHANIA V. MOBEVI MOHAN BAB- 
DHAN. 19 1.0. 615. 

8 18 - Admission in a previoue suit by 

a party not parly topreeent suit is inadmissible . 

An admission in a previous suit in favonr o* 
plff. pre-emptor by another pre-emptor no* 
party to present suit is not admissible in a eui* 
between plfl. and the present vendees. {Camp' 
Mi . J.) ahmad Khan v. Jawahab Singh- 

1923 Lab. 16. 

S. 18— Admissions before Panchayat. 

Evidence as to admissions and promises 
made by alleged thieves before a Punehayat 
is admissible without proof of the actual words 
used. ( 8hah Din , J ) Beja v. Empebob. 

13 P.R 1914 Cr. = 16 Or. L.J. 83 = 
26 1.0. 623 » 223 P.L.R 1916. 

8. 18 — Creditor's admission alter 

transfer of debt— Value of. 

An admission by a creditor after transfer of 
his debt as to the receipt of money by the cre- 
ditor before transfer, is not binding on the 
transferee. (Chevis t J.) Obanda 8INGH t. 
Wasawa Singh. 108 P W.R 1914 = 

23 1.0. 144 = 202 P.L R. 1914. 


8. 18— Admissions to be taken as a 

whole . 

Where a suit is bated upon a lost dooumect, 
the less of which however the plaintiff, was 
unable to prove, be cannot succeed on the mere 
admission by the defendant of exeoution of the 
same when it is followed by a plea of payment 
duly endorsed thereon. ( Johnstone, J .) ATBA 
r. OHAJU. 12 1 0. 246 = 49 P.W.B. 1911. 


-8. 18 —Oral— Effect. 

An admission in a written agreement of the 
exeoution required registration hut was not 
registered. It was obtained Irom a woman by 
misrepresentation. No value o*n be attached 
to it as evidence of euoh execution. 
(Robertson, J.) Tolak Nath v. Jagnath. 

240 P.L.R. 1911 = 12 1 C. 51- 
117 P. W.R. 1911. 


8. 18 — Customary easement- Or ama- 

natham— Rights in— If can te acquired by user 
on the part of villagers. 


Bights in gramanatbam are oustomary ease- 
ment and can be acquired by user on the part 
of the villagers. ( Ayling and Odgtrs , JJ.) 
TALUK BOARD, DlNDIGUL V. VBNKATA- 
BAMA A1YAB. 45 Ifl.L J. 333 — 

1924 Mad. 197. 


148 
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laoeons. 

8. 18— Admissions— Mistake* 

A plaintiff is is not aosolved from proving 
that an affidavit sworn to by him previously, 
was made under the oircamstaooes mentioned 
therein, even though there is no explanation 
on the deft.'d eide for the plfl. having made 
such statements, if they are falee. [Wallis, 
C. J. and Seshaiiri Iuer % J.) RAMANATHAN 
Ohetty V . murugappa Chetty 

(1916; 1 M W.N. 208 =33 1.0. 969- 

3L.W. 210. 

8. 18 —Admissions — Ignorance of legal 

rights— Effect of. 

An admission by the deft, in favour of plfl. 
in ignoranoe of his legal rights will not be 
binding upon him if the plfl as a matter of 
faot has no lee*! claim. (Coffins, 0. J . and 
Parker , J.) ALLAREDDI 8UBBAMMA V. 

NALLAPAREDDI. 11 M L.T 124- 

(1912) M W.N. 178 = 13 1.0. 870- 

22 M L J. 260. 

8. 18 -Admission by predecessor-in- 
title . 

Statements made by pereons from whom the 
parties to a suit have derived their interest are 
admissible as admissions only when the admis* 
eioDS are of a date prior to the date of their 
deriving interest. Statements made by persons 
in possession of property and qualifying or 
affecting their title thereto are receivable 
against the party olaiming throagh .them 
by title subsequent to the admission. 
(8impson J.C. ana Dalai, A.J.C) GAL6TAUN * 
r. Mibza abid Hussain 10 O.L J. 263- 
90 & A.LR. 282 - 1924 Oadh 19. 

8. 18 -Admissions— Value of— Com- 
promise falling through. 

Parties are often willing to make admissions 
for the purpose of effecting a compromise to 
whioh it wonld be unfair to bold them if the 
compromise falls through. IDaniefs and Lyle • 
A. J C.) KUAB NAGE8HAB BAHAI V . BHIAM 
BAHADUB. 9 0 L.J. 262 = 1922 Oadh 231. 

S 18 -Admission— Effect. 

Admissions against interest might be 
decisive agaiDSt the person makiog them ; bat 
such admissions may be ignored where there 
are circumstances calculated to diecount them. 
Evidence of statemeut9 made by a deceased* 
testator or executant concerning the faot of 
execution or otherwise of the doonments in 
dispute and also the state of mind of the exe- 
outant and other oiroumstanoes attending the 
execution are admissible in evidence under the 
bead of admissions. (Piggott J.G. and Lind- 
say. A.J.C.) Mia SYED HU6SAN V . TAIYABA. 
BEG AM. 26 1.0. 547-1 O.L J. 591. 

8. 18 - Suggestion is no admission. 

Where a so-called admission is merely a- 
suggestion made in the oourse of a negotiation 
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B?1DBN0B ACT (! of lb71), 8. 18— MUoel 
laneoa . 

and ia not even unconditional it is no admission 
at all. {Coutls and Das , JJ ) RAMPATI RAUT 
V. MAHANTH HANUMAN SARAH. 

1P.L.R. 235 — tl923) Pat. 142- 

1923 P. 303 


—8. 18— Admission musf be taken as a 

whole . 

It is a well-established principle o! law that 
il a plaintiff wishes to rest his oase solely on 
the admission of a defendant with regard to a 
particular tranBaotion he must accept the ad- 
mission as to that transaction as a whole. It ia 
not open to him to piok out euob part of the 
admission as may be favourable to himself and 
to negleot the rest. The plaintiffs sued to 
redeem a mortgage. The defendant admitted 
the mortgage but pleaded that the mortgage 
amount was more than that alleged by the 
plaintifia. Held that burden lay on the 
defendants to prove the Amount. (Brown, 
A J*0.) MY 8HWE MYIN V . MA NA1HG. 

I U.B.R. 114-1 Bur. LJ. 248- 

1923 Bang. 24. 

8, 18 -Admissions —Statement as to 

subject-matter ot suit after cessation of interest. 

Statements made by a person regarding the 
aubjeot-matter of a suit after bia interest in it 
has ceased, oannot be used as admissions under 
8. 18. (Maung Kin % J.) Ma SBWB Yat 
AONGO v. MAUNG DA Li. 9 Bar. L.T 152- 

331 C 888-9 L.B B. 27. 


———8. 19— Admissions — Rroifafs— Par-* 
ties and privies. 

The- recital of the consideration in a deed 
and the admission as to reoeipt of the considera- 
tion made before the registering officer, are 
evidence against the persona who claimed 
through the executant ot the deed, f Chamier . J.) 
Ibrahim t>. Bamnabain. 16 1.0. 483- 

10 A.L.J. 87. 

g 19— Admission— amounts to 

estoppel— Evidenee. 

The express or implied admissions of a 
party to a Bait are strong evidence against him. 
Bat be may prove them to be aotrae an less 
another pereoa has been induced by them to 
alter his condition. 99 A. 184 P.C.; 29 A. 519 
P.C., Bel, {Batchelor and Rao t J j.) BALMU- 
KUND KEHUBDA8 u. BHAGWANDAS 
Kebubdas, 19 1.0, 401-15 Bom. L.B. 209. 

-—8. 19— Admissions by successor-inin- 
terisf when bound by admissions of predecessor. 

An admiseion made by a person having a 
reversionary interest in the property at the 
time is evidence against another person 
olaimiDg the reversionary interest under a 
title derived from the former. {NM. Chatter jea 
and 8uhrawardy t JJ.) BBE8MUTY TaramoNI 
GHAUDHURANI V. OHARU OHAHDBA OBAU- 
DHUR1. 64 I 0. 884. 


EYIDENOE ACT (1 of 1872), 8. 19. 

Guardians of a person of an infant, are not 
competent to bind the ward by an admission 
as to bia proprietary rights. An admission by 
a Court of Wards, cannot bind or prejudioe the 
infant proprietor. {Mookerji and Beachcroft , 
JJ.) Banwarilal Singh v Dwabknatb 
M lSSIB. 52 1.0. 815-29 0 L J. 377. 

8 19— Admissions— Mere possession 

of document . 

For a doonment to amount to an admission 
it ia not necessary that it should havs been 
written by the person against whom it ia 
sought to be used. Mere possession of the 
dooument dees not, by itself, count for much. 
It is sufficient if it be proved that the doonment 
has been in his possession and that his oonduot 
in reference to it, is such as to oreate an inler- 
enoe that he was aware of its oonteots or 
admitted its aooaraoy. {Casperse and Sharfud • 
dm, JJ ) Lalit Chandra v. Emperor. 

13 Or. L J. 431 — 15 I.C. 63-39 Cal. 119. 

8 19— -Admissions— Value of. 

An admission by a party to the euit ozv 
solemn affirmation is very strong evidence 
against him so as to shift the burden of 
disproving the facie admitted on to his shoul- 
ders. 29 C. 187 P.C., Fol. (Scoff-Smith and 
Broadway , JJ.) Lal Shah v Hira LaL. 

106 P.R. 1917-41 I C. 163- 
119 P IS R. 1917. 

6. 19 — Statements as to right . 

The statements of a person who is in the 
best position to know all about bis property 
ought not to be lightly set side on the mere 
ground that they were made with fraudulent 
purpose. Il hie legal representative alleges the 
statement to be inoorreot, the burden of pro- 
ving that this is so, lies on him, ( Reid . O.J. 
and Robertson, J.) RAJA Ram v. Fattbb 
CHANDA. 167 P.L.B, 1912 - 17 I 0. 216- 

• 248 P.W.R. 1912. 

8. 19— ddmission, in adaption— Deed 

of adoption — Burden of proof. 

The admiseion of an adoptiou in an adop* 
tion deed is an admission both of the fact as 
well as of the validity of the adoption and the 
harden of proving the oomrary ison the person 
making snob admission. {Sadasiva Aiyar and 
Speneer, JJ.) SOORATHA Bingha o. Janaka 
8 INGA. 43 Mad. 867-12 L.W. 243- 

89 1.0. 686 — (1920, M.W.N, 828, 

—8, 19— Admissions— Va lue of. 

Courte should not lightly ignore admissions 
made by parties to the proceedings. 
(8eshagiri Aiyar and Bakewell . JJ.) 
KUNNATH MADAMPIL KUNJUNNI v. MaN- 
NABGHAT RAMANUNNI. 39 M L.J. 219- 
48 1.0. 923 -(1918) M.V.N, 666. 

8. 19— Admissions— Falue of— Exist- 
ence of mortgage . 

Where the issue is whether there was a eub- 
Biiting mortgage between the parlies, any 
admission showing that a mortgage existed ia 



151 


CIVIL DIGEST, 1911 — 1923. 


152 


EYIDENCE AOT (I of 1873), 8. 19. 

relevant. Bat if a specific mortgage is alleged, 
an admission of same mortgage i9 not relevant. 
18 M 463 ; 8 B. 643 ; 27 B. 271. Ref. (Ayling 
end Tyabj i, JJ.) KONERI 8HOLAGAN v. 
Kumarapfudayan. 21 I 0. 566 = 

(1913) M.W.N. 924. 

— Si 19, 21— Admission — Statement of 

third person. 

An admission by one co-mortgagee of receipt 
of the whole debt is evidence against the others 
under 8. 19 of the Act ; and the admission of a 
third person against bis own interest, where it 
affects his position or liability, when that 
position or liability has to be proved against a 
party to the suit is relevant against that party. 
25 M.L J. 51, foil. An admission of receipt of 
aums of money is in most cases an admission 
against bis interest. Admissions in pleadings 
are relevant under 8. 19 or 32 (3) of the Act 
and in the absence of the other evidence such 
word should be marked as exhibits in the case 
and there referred to as evidence in the judg- 
ment of the Court. (Per Tyabji , J.) The 
statements referred to in 8. 19 become 
admissible only if they satisfy 8 17 a? regards 
their nature, and 8. 21, or the following 
sections as regards their relevancy. (Sadasiva 
Aiyar and Tyabji , JJ.) Appayu CHETTIAB v. 
MANJAPPA GOUNDAN. 14 M L T 1 17 = 

20 1 0 792 = 23 M L J. 329. 

S. lB'-^imisaion by principal debtor 

if evidence against surety — Weight. 

An admission made by the agent (principal 
debtor) against his sureTy i9 admissible in 
evidence against the surety though the weight 
to be attached to it will depend upon the 
circumstances of each case. The admission 
need not have been made when the agenoy 
continued. It is sufficient if it is made while 
the liability continues. {Sundara Ayiar and 
8adasiv a Aiyar , JJ.) Pabamebwara Pattab 
V. VlYATHAN SREEDEYI. 

(1918) M.W.N, 596=20 I.C. 6i7 = 

23 M L J. 31. 

Si. 19 and 20— Admission by landlord 

it binding on tenant . 

An admission made by landlord is not bind- 
ing on his tenant A compromise entered into 
between the proprietors of certain land and 
others, whereoy the parties to the compromise 
become joint proprietors of the land, has no 
binding effect upon the tenants of the land. 
Was, J.) PURAN PANDE V . DHANPAT 
TEWaRI. 32 l.C. 739. 

>8. 19 —Admission — Compromise be- 
yond scope of suit . 

A compromise affecting property not the 
subject of the suit is nevertheless admissible in 
evidence in a subsequent suit as an admission 
by one of the parties. ( Chamier , O.J. and 
Shartuddin , J.) MAHADEO URAON v. 
ETWAB1A. 48 I.o. 773 = (1917) Pal. 181. 


EYIDENOE AOT (I of 1672), 8. 21-Repreien 
tatives. 

— 8. 19 —Proof of relationship , 

It is settled law that a relationship each as 
partnership landlord and tenant and so forth 
may be proved apart from the documents which 
embody the terms of that relationship. The 
fact of a partition cannot be proved by oral 
evidence when the partition has been embodied 
in a document whioh is incapable of legal proof 
in any other way. ( Duckworth and Pratt , JJ.) 
mg Po Lun v. Ma e Mai. 

1 Bar. L.J. 111 = 1923 Rang. 57. 

3 21 . 

REPRESENTATIVES. 

Miscellaneous. 


Representatives 

8 21 — Representatives — Father and 

son— Parent not authorised to make admis- 
sion— Son net deriving any interest from 
parent— Admission, whether can be used against 
son. 


The rele.accy of an admission must be 
determined by reference to the terms of the 
Evidence Act. The father's admission in a 
previous suit cannot bind a son in a subsequent 
suit if the latter does not derive hie interest in 
the subject-matter of the subsequent suit from 
the former. Nor can the father be regarded as 
having been expressly or impliedly authorised 
by the son to make the admission. In a suit by 
reversioners for recovery of property they, in no 
.wav, claim through their parents nor oould 
their parents be regarded as anthoried to make 
the admissions. Therefore admissions by 
parents in former suits are irrelevant and 
inadmissible. ( Lord Moulton) SREEMUTHY 
Manokarain Debit;. Habipada Mitter. 

24 1.0. 311 = 18 G.W.N. 718 (P C.). 

S 21 - Representative- Admission by 

one of two brothers whether binding on the other. 

An admission by one of two brothers is not 
binding on the other. {TudbalU J.) MU9AMMAT 
Maina u. Madho Prasad. 24 I C. 105. 

8. 21 -Representative— Consideration 

recited — Admissibility in evidence ogainst 
representatives. 

A recital as to the passing of consideration 
of a mortgage-deed is admissible in evidence 
against the mortgagor’s transferee under S. 21, 
Evidence Act. (Ryves and Piggott , JJ-) NABAIN 
Bingh v. Bhikka Ram. 21 I C. 841. 


8. 21— Representatives — Mortgage- 

Admission ol passing of consideration — Admis- 
sibility in e vidence against purchaser. 

An admission in a mortgage-deed and before 
the registering officer by the mortgagor as to 
the passing of consideration can be admitted 
in evidence against the anction-purobaser ol 
the equity ot redemption. 22 C. 909; 84 A. 
194, Foil.; 17 A. 428, Not Foil. (fl. Griffin and 
Chamier, JJ.) Bakshi Bam v. Liladhab. 

35 All. 181-21 1-O. «»- 
11 l.LJ> 871. 
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EVIDENCE ACT (I of 1872), 8 . 21— Repreien- 
lathret* 

*Sb. 21 and 18— Representative — Ad - 

mission by mortgagor— Transferee. 

Under 6. 21, a recital by the mortgagor io 
the mortgage-dead that he received the consi- 
deration ie admissible in evidence against tbe 
transferees of the equity of redemption from 
the mortgagor. A finding baaed on suoh reci- 
tal is a finding o! fact and conclusive in second 
appeal. 10 A.L.J, 390; 35 A. 194, Foil. ( Stanley , 
C.J. and Banerjte, J.) Nawal Kunwar v. 
Bakbtawbb Singh. 17 l.C. 644 = 

10 A.L.J. 390. 

S. 21— Representatives — Insolvent, 

admission of, is not evidence against Official 
Receiver . 

The admission of an insolvent, after tbe aot 
of insolvency, may be admissible against him- 
eelf but oannot furnish evidenoe against another 
insolvent or the Official Assignee. Even an 
omission to object to its admissibility does not 
render it legal evidenoe. { Mookerjee and Buck- 
land, JJ.) LUOHIBAM V. RADHA CH ARAN. 

66 I 0. 13=34 C.LJ. 107. 

———8. 21 (2j — Representatives— Admission 
by agent— Inadmissible* 

The prinoipal oannot prove his title to pro- 
perty by his agent’s admission io his favour. 
(Scott-Smif/i and Martineau, JJ.) MAULA 
BAK6H V. JAFAB ALI KHAN. 

4 Lah. L,J, 437. 

— — — 8.21— Representatives— Co-defendants 
—Admissions if admissible against other 
defendants , 

A 2nd defendant's plea was not made evid- 
ence at the trial by examining her or other- 
wise, it oannot bo oonsidered except with refer- 
ence to the determination of the extent if any, 
recoverable from her. A fortiori it oannot be 
oonsidered against the defendants in the other 
suits,, 20 l.C. 792, F. ( Oldfield and Tyabji, JJ.) 
8ESHA01R AlYANGAR v. 8ADACHI. 29 I.O. 924. 

— 8. 21— Representatives— Hindu rever- 

sioners— Admissions made by one when binding 
on others . 

A statement made by one reversioner is not 
admissible against another reversioner since the 
latter does not derive his interest through the 
former. 22 A. 98 ; 28 M. 57, Ref. [Drake Brock- 
man, J.C.) GUI*AB THAKUR v. Fadali. 

68 1.0. 566. 


~ 21— Representatives — Atlmisaions 

Bar ties and privies— Auction-purchaser, 

The recital in a mortgage*deed and the adm 
bioob made by mortgagor while registering ti 
Qoonment aa regards the payment of ooneider 
Mon oan be admitted in evidenoe againBt 
eabwquenUuoUon-purohaBer ol the mortgag 
?3K& 6 ” All.;4a8 ; 36 All. 169. R 

Budhsbm Baybd Zahid au 

dUDHREW. .31 1.0. flf 


*• ai 7^«i»’M»nto«w.s~AdwiMioH *0/ 


•ttputant how far bifid. hi* rnresentaliv*. 


EVIDENCE AOT (1 of 1673), S 21— Mlicel- 
Ianeous. 

Where the exeoution of a mortgage-deed and 
receipt of consideration is admitted by its exe- 
cutants, their admission is evidence against the 
mortgagors and their representatives io interest 
under S. 31, Evidenoe Aot. The burden of pro- 
ving that the consideration was not as that 
stated in the deed is on the ezeontants and 
their representatives in interest. 7 W R. 441, 
F. ( Chamier , O.J. and Shar/uddin, J.) Padm, 
Kumab t\ Manhu Binob. 39 1.0. 639 — 

1 P.L.W. 416. 


Miscellaneous. 

8. 21— Admissions of partita not to be 

lightly ignored. 

The admissions of parties are binding ou 
them and Courts should not lightly go behind 
them. (Arthur Wilson). DAUODAR Nabayan 
V. Dalqliesb 88 Oal. 432 = 38 I. A, 63 = 

IS C.W N. 348 = 9 M L.T. 384 = 

8 A.L J. 441 = 13 0 L J. 812 = 

13 Bom. L R. 396 = 9 l.C. 918 = 
(19111 2 M.W.N, 182 (P.O.). 

S. 21 — idmijsions— Context — Evid- 
ence against person admitting. 

A party oannot disconnect a ao-oalled’ 
admission of his adversary from the oontezt in 
nhioh it appears and use a part of it iu his 
favour. ( Griffin and Chamier, JJ.) 8RI RAM 
V. Ram Lac. 18 1.0. 878 = 

11 A L.J. 283. 

8*. 21 aod 32 (3)— Debtor a, id credi- 
tor. 

Entrieeby a oreditor in the Samadaskat book 
of his debtor mentioning the fact of the debt 
and tho deposit of tbe title-deeds oomo under 
8. 21 (3). Admissions in the favour of tbo 
oreditor are not exoluded. if admissible under 
8.33. (Beaman. J ) Jethibai v. Putcibai. 

17 I.O. 722 = 14 Bom. L R. 1030. 

8. 21— Deposition of insofusnf under 

S. 96 o/ the Pres. Towns Ins. Act-Admissi- 
bility. 

The deposition of an insolvent examined 
under 8. 86 ol the Aot and.reduoed to writing 
is admissible as evidonoo against him in a 
oriminal oharge. (1896) 3 Q. B. 960! 19 Ch. D. 
680, Ref. (Ranfcin, J.) 7n re, Joseph Perry, 

21 Or. L.J. 78 = 84 I.O. 478- 

46 0*1. 996. 

— 3. 21 — Admission* — Solenamah — 

Statements in. 

An admiesion by a party to a suit in the 
written statement and Solenamah by whiob the 
suit is compromised, does not lose Its eviden- 
tiary value ou tbe Solenamah being set aside 
at the iustanoe ol othor parties. (Fletcher and 
i Shamsul Buda, JJ.) Neamat-un-Nisba 
Bibi v. Qolam pabbehation kazi. 

32 O.W.M, 812 = 48 1.0. BOl- 
27 O.L.J. 802. 
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EVIDENCE ACT (I of 1672). 8. 21— Mlioel- 

laneous. 

Si. 21 and 31— Admission of title and 

the binding effect thereof on party admitting . 

A mere admission has not' the eQeofc of 
creating title though in the ©vent of tbe title 
existing, it would have bound the party so 
admitting. [Chatter jee and Newbould , JJ.) 
Hari Mohan Pal v . Kailash Ohandra 
Dhur. 37 I.O. 983. 

Si 21 (1) and 32— Statement in sale 

certificate— Purchase of holding in execution 
of merely money decree against tenant by land- 
lord— Admissibility, 

Where the holding of tenants was purchased 
by tbe landlord in exeoution of a money deoree 
Against them, a statement in tbe sale oert'fioate 
as to the extent of their holding is a statement 
against interest, when they held land in excess 
of it, and henoe admissible m evidenos in 
favour of the landlord, 81 C. 380, Diit. (Mooker- 
jee and Beachero/t. JJ.) MADE! Bisw*8 v. 
J AGAL1NDIA NATH. 24 1.0. 283 

—8. 21— Statement as to rent payable 

—Admissibility of. 

A rooital in a writ of attachment ii not 
admissible in evidence in favour of the maker 
of the statement and as against persona who 
claim under an independent title 31 C. 330, 
Poll. (Mooktrjtc and Carnduff , JJ.» MOHU* 
buddin Khan v Qomeba Gibi. 

15 1.0. 040 

—8. 21— Admissions— Value of. 

What a party admits to be true may reason- 
ably be presumed to b9 so and until tbe pre- 
emption is rebutted, the fact admitted must 
be taken to be established. 29 All. 184, P.C. 
{ Petman , J.) Gib Singh v. Hbbnam SIngh. 

55 10. 191 «= 1 Lah 1|7. 

8. 21— Admission— Pedigree. 

The admission of the oorreotness of a 
pedigree table by a person will be very strong 
evidence against him, though he will not be 
estopped from proving its incorreotness. 
[Robertson and Chevis. JJ ) Chambela v. 
KUNDAN. 6 P.W.R. 1913-18 1.0. 611- 

142 P.L R. 1913 

8. 21 —Admission— Evidentiary value 

of. 

An admission by a party i9 of muoh value 
as evidenoe agaio6t him, and may, if 
unexplained be even decisive. ( Wallis , O. J. 
and Ayling, J.) Saneabaohabya Bwamigal 
v . Manali Sara vana Mudaliar 

51 1.0 876. 

8. 21 (1) and 8. 32 (5 )— Statement as 

to date of birth , when admissible . 

Statements as to the date of birth of a person 
contained in his deposition and in affidavits 
filed by him are admissible in evidence under 
8. 21 (1) read with 8. 32 (6) if made by a 
person having special means of knowledge 


EYIDENOE ACT (I of 1872), 8. 12. 

whether personal or hearsay. [Wallis, C.J. 
and Seshagiri Aiyar , J.) RAMANATHAN 
Chetty V. MURUGAPPA Chetty. 

; 19 16 i MW.N. 208-83 1 0 969- 

3 L.W.210. 

-8. 21 — Admissions — Statements by 

postman in departmental enquiry— Admissi- 
bility. 

Oral and documentary evidenoe as to the 
statements of a postman in a departmental 
enquiry are inadmissible in evidence in hie 
absenoe. ( Ayling , J ) In re KUPPILl PBAKA6A 
ROW. 26 1.0. 307- 16 Or. LJ 3. 

3 21— iddmtrsions in criminal pro- 
ceedings. 

Admissions by the accused made before the 
beginning of the proceedings alone oan be proved 
under S. 21, as in a civil suit. (Benson, Sun - 
dara Iyer and Phillips . JJ.) G. Jermiab v. 
F.8. VAS 36 Had. 457 - 10 M L T. 506 - 
(1911) 2 M W.N, 576-12 1.0. 961- 
12 Cr. L.J. 385-22 M L J. 73. 

8 21— Admissions — Evidence— Title 

—Ownership of land. 

A plaintiff is not entitled to a declaration of 
proprietary right in the faoe of an admission 
by tbe plaintiff's predecessors that they had 
only kan and kumhi rights though tbe plaintifl 
may have evidence showing enjoyment not 
ordinarily referable to the admitted rights. 
[Krishnaswami Iyer and tyl\ng % JJ ) OBBRA 
SHANEARANARAYANAPPAYA V. 8BOBBTARY 
OF STATE. 11911) 1, M W.N. 91- 

9 1.0. 829-9 M L.T. 218. 

8. 21— Admissions — Voluntary — 

Effict of. 

Where in oroes-examinalion a witness admits 
that a statement previously made by him is 
false he ought to be asked in re- examination 
why be made a statement whioh was false. 
The mere fact that tbe witness acknowledges 
the previous statement to be falso is no just.fi- 
oation for rejecting euoh previous statement, if 
on other grounds the Court is able to reaoh the 
conclusion that statement is in substance true. 
(Lindsay % J.C. and Stuart , A J O.) 6U6HIL 
Chandba Lahiri v. Emperor. 

20 Or. L.J. 468 — 51 1 0. 449- 

6 OL J. 210. 

8. 22— Recital in bond— If admissible 

against representative of executant . 

An admissiou of receipt of consideration in a 
bond ie evidenoe against the representative in 
interest of the executant of the bond. [Griffin 
and Chamier , JJ.) BEHARI Lal v. 
Maehdum Bakhsi. 35 All. 194- 

18 I C 744-11 A.L J. 221. 

1 22— Admission in maker's interest. 

A party oannot use in his favour an 
admission by bis predeoessos made in own 
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XYIDBNGE AOT (I of 1872), 8. 28. 

interest. (Jenkins and Mookerjee , JJ.) 
BBJOY CHAND MOHATAP V KALI PADA 
CHaTTEBJEE. 17 C W.N 1018*20 1.0.78“ 

18 Op. L.J. 347-41 Cal. 57. 

8. 23— Admission before arbitrators— 

Value ot . 

An admi9Bion before an arbitrator is admiest 
ble in evidence although it is for the Court to 
attach whatever weight it thinks proper to it. 
S. 23 of the Evidenoe Act does not apply to 
suob admission. iCoutts ani Das. JJ.) PUNJAB 
SINGH u. Ramaitar Singh. 4 PL.J. 676- 

52 I C. 348 =• (1920J Pat. 32. 

8. 24. 

CONFESSION, ACCEPTANCE IN PART. 
CONFESSION, EVIDENTIARY VALUE. 
CONFESSION IN POLICE CUSTODY. 

Confession, what is. 

Inducement. 

Person in authority. 

RETRACTED CONFESSION. 
Miscellaneous. 


Confession, acceptance la part. 

-88.24 and 29— Confession— Accept- 

ance in part if may be accepted or rejected In 
pari . 

A confession is an evideuoe for the prisoner 
aa well as againes him and must be taken 
altogether. But it is only where no other 

• evidenoe ia forthcoming that ihisoanbe pressed 
to the extent of requiring that no part be 
aocepted as true without aooepting the whole. 
26 W.R. 15 Or. and 25 W.R. 23. Or . Foil. If 
other evidenoe incompatible with a part of the 

• confession is on reoord, is may be relied on in 
preference to that part. ( Drake Brockman , J.C. 
and Ptideaux, A.J.O.) Hasnu v . EMPEROR. 

53 1.0. 145-20 Or, L.J. 7*7. 


——— 8 . 24 - Confession— Acceptance In pari 
— Confession— If must be accepted or rejected 
in entirety. 

Although a confession must be taken ao a 
whole and considered along with the admitted 
facte of the oaee, the Court ie at liberty to die- 
regard any statement in the ooofession whioh it 
disbelieves. (Drake- Brookman, J O.) Kamoda 
v. Emperor. 46 I 0. 705-19 Or. L J, 785. 


—-—88 24,25 and 26 — Confession, accept- 
ance in part- Entire confession to be excluded . 

A Judge should decide the question of admis* 
flibllty ofoonfeseion first and then exolude it 
• from the reoord if inadmissible and keep its 
terms from the asseesore Iaadmissible oonfea* 
Bion would be inadmissible wholly. ( Parlett . J.) 
;nga ba v. Emperor. 88 1 0 767 - 

18 Of. L.J. 888. 

Gtnftuion. evidentiary value, 


« “d « - Confinion-Evidtr, 

■Uary value— EnQluh law— Statement by accui 
ed—When odm(i«i6f#. 

Ooa.i the English Orlmintd Law, no .tat. 
*wnt by an aootusd i. admiisible in .Tid.no 


EVIDENCE ACT tl of 1873). S, 24-Confes- 
lion In police custody. 

against him unless it is shown by the prooecu 
tion to have been a voluntary statement, in the 
sense that it has not been obtained from him 
either by fear of prejudice or hope of advantage 
exeroised or held out by a person in authority. 
The fact that a statement was made by an 
aooused person under oiroumstanoes of hope, 
fear, or otherwise, striotlv speaking, goes only 
to minimise its weight The rule by whioh, 13 
excluded evidence of statements made by a 
prisoner, when he ha3 been iodaoed to make 
them, by hope held out or fear inspired by a 
person in authority, is a rule of polioy. (Lord 
Summer). IBRAHIM U. EMPEROR. 

18 C W N. 705-15 Or. L J. 323- 
23 I.Q 678-1 L.W. 989 lP.0 ) 

8. 24— Confession— Evidentiary value 

— Corroboration . 

The law does not require that the oonfeesion 
of an aooused person should be corroborated 
before it oan be aoted upon, It ia for the Court 
to deoide whether it believes a oonfeesion or not. 
(Sfuarf and Wallacli . JJ.) EMPBROB v . 
DhaNI. 32 I G. 881 “20 Cr. L J. 721. 

S. 2i— Confession— Evidentiary value 

— Admissibility . 

A oonfesaion is admissible only when it is 
voluntary and made without any pressure. 
iQriffln and Chamxer , JJ.) EMPEROR v. 
GULABU. 35 All. 260-14 Or. L.J. 211- 

19 1.0.307-11 A.L J. 286. 

8i» 21 *nd 28- Confession- Evidentiary 

value— Voluntary— Evidence of Magistrate . 

Where the Magistrate in whose presence a 
confession was made ie called as a witness ana 
swears that the statement was made before him 
freely and willingly and not in the presence of 
a polioeman, the oonfeesion is voluntary and 
reliable. (Rat/ipan, C.J. and Martineau , 7.) 
Daulat Bam v . Emperor. 

2 Lah.L J. 653. 

Confession In Police Custody. 

Set also Bt 26. 

— ■— B. 24 - Confession In police custody- 

presence of the police— Accessory afler fact . 

The evidence was that the aooused was kept 
in oharge of a Head Coustable and was being 
queetiooed by the Sub Inspeotor and that after 
being in that oondition for 3 or 4 hours under 
the ooatinued questioning to whioh he was sub* 
jeoted. he finally broke down and made a oon* 
feision to the Magistrate at midnight. Held, 
that the oonfeesion was inadmissible under 
B. 24 of Evidenoe Aot as it was not voluntary. 
A sell-exoulpatory statement by an aooosaory 
after the faot ie inadmissible in evidence. 
(Huda and Rankin, JJ.) Emperor t. 
Pbamatba Nath BAgohi. 80 Or. L.J. 501- 

051.0, 282-21 0. L.J. 266 . 
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EYIDENGE ACT (1 of 1872). 8. 24— Confei- 
•lon In Police Oastody. 

S, 24 — Confession in police custody — 

Inadmissibility of . 

When a confession was made after polioe 
custody for several days and protracted 
consultation between the accused and the 
investigating officers, and was subsequently 
retraoted the confession is inadmissible. 
(Richardson and Huda , JJ.) MOBABAK ALI v . 
Empebob. 20 Or. L J. 833 = 53 1.0. 929 = 

23 O.W.N. 880. 

S. 21— Confession in police custody— 

Admission— False defence. 

Any statement made to the Police to the 
effect that an artiole produced by suspeoted 
men really belonged to the deceased does not 
amount to a oonfession but to an admission 
because the defence is not always stated during 
police enquiry. [Chevis and Abdul Qaiar , JJ.) 
SHUA Din t>. Empebob. 3 Lai. L.J. 128. 

8. 24 —Confession in police custody— 

Retracted— Corroborative. 

A oonfession by an aooused person made 
after he ha9 been for a considerable time in 
police custody and subsequently retraoted 
ought not to beaoted on without corroboration. 
[Coutts and Adami , JJ.) RUSNa TELLI v. 
Empebob. 54 1.0. 881. 

8a. 24, 25, 26, and 27 —Confession in 

police custody and statements, by one accused 
against another. 

Statements made to polioe, while in oustody 
are not admissible evidence, though those 
statements may be inoriminating. A state- 
ment made by the aooused against another, and 
a confirming statement made by another aoou- 
sed, when questioned by Police before the 
Headman are exoluded by the above sections of 
the Aot; and 8. 24 does not admit as legal 
evidence an incriminating statement to Head- 
man at the latter's suggestion to speak the 
truth, lest witnesses for the other side may let 
it out when oalled. {Coze. C. J.) Zeta v. 
Empebob. 18 Or. L.J. 106 = 37 1.0. 314 = 

10 Bur. L T. 270. 

Gonfestlon, what Is. 

S. 24— Confession— What is— Accused 

on trial— Evidence of identification. 

A oonfession made voluntarily in the sense 
that it was made spontaneously and without 
any inducement is admissible in evidenoe 
under 8. 24 of the Evidenoo Act. Since an accus- 
ed person cannot give evidenoe while on his trial 
secondary evidence of identification by him is 
inadmissible. (Walsh. J.) Khetal v. Em- 
pebob. 40 A. 300 = 21 A. L.J. 143 = 

24 Or. L J. 026 = 1923 A 302. 

8. 24— Confession, what is—Cr. P, C. t 

Ss. 164 and 339 (2). 

Any statement by a person whiob would 
suggest an inferenoe bb to hie guilt may be a 
confession within 8. 24 of the A:t, Where a 
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roent. 

oonfession recorded under 8. 164 of the Cc. P.- 
0., was prooured by a Police Officer by the 
ofier of an inducement, it is inadmissible under 
8. 24 of the Evidenoe Act. Per Shah % J.— 
8. 24 will apply even if the person confessing 
was not aconsed person at the time of confes- 
sion. It is sufficient if he ultimately becomes 
an aocused person with reference to the charge 
in respeot of whioh he is said to have confessed. 
Though a statement of an approver may be 
given in evidence against him under 8. 339 (2) 
of the Cr, P.C., it oannot be said that the 
operation of 8. 24 is altogether exoluded. If it 
is shown that some influence was proceeding 
from some authority, simultaneously with 
the legal tender of pardon, which would 
invite the application of 8. 24 of the Evidence 
Aot, then the confessional par* of the state- 
ment would be iuadmissable by virtue of the 
seotion. Per Beaton, A.C.J .—(Hayward. J. 
Bemble) A statement falling within 8. 339 
(2) of the Code is beyond the operation of 
8. 24 of the Evidence Aot. (Heaton % A.C.J. • 
Shah and | Hayward, JJ.) Empebob v. 
CUNNA. ,22 Cc. L.J. 68 = 59 I.C. 324 = 

22 Bora. L.R. 1247.- 

Inducement. 

8b. 24 and 30 —Inducement of pardon 

—Admissibility against co-accused. 

In three oases, eaoh of them involving a 
large number of alleged dacoities, the aooused 
wero tried together for participation in three 
separate dacoities, committed at different times* 
and at different places, but round about the 
same season and round about the 3ame neigh- 
bourhood. One of tbo aooused wa9 informed 
by the Magistrate that if he made a voluntary 
oonfession whioh was found to be full aud true, 
his prayer for beiug made an approver would 
receive due consideration and eventually he 
made an elaborate statement amounting to a 
ooufession under 8. 164, Cr. P. Code. He was 
subsequently tried and conviotod and hie 
confession was used not only against himself 
but against the other acouesd. Held that the 
confession was inadmissible under 8. 24 of the 
Evidenoe Aot and as it formed the main reason 
for the conviotion of the other aooused, their 
oonviotiou could not stand. (Walsh and 
Kanhaiya Lai , JJ.) Taba v. Empebob. 

45 A. 633 = 21 A L J. 585 = 
24 Or. L.J. 785 = 1924 All. 72. 

8. 24— Inducement— Accused confes- 
sion that the confession is under inducement . 

Where the aooused whose ooufessiou is 
being reoorded informs the Magistrate that 
he is making the oonfession under inducement, 
the oonfession is not admissible, and oannot be 
allowed to go to the Jury. Whether there was 
inducement or not is immaterial. IMaclsod , 
O.J. and Shah , J ) DlNANATH 8UNDBAJI v. 
Empebob. 45 Bom. 1080— 

60 1.0. 1008-23 Or. L.J. 318- 
18 Bom. L.B. 388. 
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EVIDBNOB ACT (I of 1B73), S. 21-Iadace- 
ment. 


8. 21— Inducement— Confession sus- 
pected to be obtained by— Burden of showing that 
U was truly made on prosecution. 

II in the oircura3taoce9 of n case it appears 
to tbe Court that there ia reason to suspeot 
that the confession was obtained by inducement 
eo aa to bring it under the provisions of 8. 34, 
the prosecution must show that the ooofes- 
aion was freely made, Otherwise it cannot be 
admitted in evidence. (Newbould and Suhra- 
wardy , J J.) ASHOTO DUTT v. EMPEROB. 

68 I. Q. 413. 


8. 24— Induciment — Threat to pul the 

woman to trouble and offer of pardon. 

A statement to a Magistrate by an aooused, 
through fear oauaed by a throat that his 
females would be troubled, ia inadmissible 
and a statement under tbe belief that the 
aooused would be offered a free pardon is also 
inadmissible. ( Walmsley and Huda, JJ.) 
Emperor u. anant Kumar Banebji. 

22 Cr. L J. 225=60 1.0, 417 = 32 C.L.J.204. 


8. 2 1 — Inducement, threat, etc. 

K aa a witness made a statement implicating 
himself, in the trial of one V. He waa then 
made a oo-aooused. It was found that the 
statement was made under oiroumstanoes 
mentioned in 8. 31 of the Aot. Held, that tbe 
statement was irrelevant against him. (Aeid, 
O.J. and Johnstone. JJ.) Emperor v. 
UMADA. 9 P.R 1911 0r. = 166 P.L.R. 19H- 
10 1.0. 840 = 13 Or. L.J. 267 = 
22 P.W.R. 1911 Or, 

Person In Authority. 

8. 24 —' "Person in auihorily," 

The test as to whether a person is a person 
in authority, is whether that individual had 
authority to interfere with tbe matter and bad 
any oonoern or intorest in it euSoient to give 
him that authority. Polioe Patel in a village 
i« Booh a person. 9 B.H.O. 868 at 369 Poll. 
(Batchelor and Hapward, JJ.) Fakira 
appaya t>. Emperor. 40 Bom. 220 = 

17 Or. L.J. 138-33 1 0.303 = 
17 Bom. L.R. 1019. 


8. 24— Person in authority, 

A collecting panohayat and an assistant 
panohayat who have taken part in holding the 
eoquiry into the oiroumstanoes under whioh tbe 
oflenoe has boon oommitted constitute “ person 
in authority ” within the moaning of 8. 24 of 
the Evideooe Aot. Where in answer to a 
question to the aooused whether he would be 
saved from tbe ooneequenoe ol his aot if he 
oonfeased, the assistant panohayat gave him an 
assnranoo that he would be let ofl if he disoloaed 
everything aud the ooufeBslon by the aooused 
wcb made aa a result of snob assuranoe the 
oonfesBion is inadmissible in evidenoe. The 
aooused in this oase made a oonfeseion to the 
assistant panohayat before hie arrest, on first 
Jjnoary, 1929. The aooused was thereupon 
«pt in onseody till the next day when the 
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BYIDRNCE ACT (I of 1872), 8. 24-Pevion ia 
authority. 

polioe formally arrested him and sent him 
before a Magistrate. The Magistrate recorded 
his confession on the 4tb of January. Held . 
that the improper influence of the assistant 
panohayat continued up to the time when the 
confession was made aud it waa consequently 
inadmissible in evidence. (Sanderson, O.J# 
and P anion, J ) EMPEROR v . GANESH 
Chandra Godab. 80 C. J27=* 

24 Or. L.J. 760 = 1923 Gal. 458. 

9. 24 — Person in authority — Meaning 

of— Prosecutor— Djubtful circumstances— Onus 
on prosecution . 

The words “person in authority” in 8. 24 
include the prosecutor. If ia the oiroumstanoes 
of a oase it appears to the Court that there is 
reason to suspect that the confession was 
obtained by inducement, it is for tbe prosecu- 
tion to show that the confession waa freely 
made, otherwise it would not be Admissible in 
evidence against the aooused. \ Newbould and 
Quhrawaray , JJ.) ASHUTOSH DUTT V. 
Emperor. 68 1 0. 413=26 G.W.N. 84. 

— S. 24— Person in authority— Confes- 
sion to excise superintendent— Admissibility of. 

A confession made by an accused to the 
Superintendent of exoise in a trial for illicit 
possession of opium is admissible, provided no 
inducement, threat or promise, was held out to 
the aooused for making tbe oonfe9sion. (Chitty 
and Smither , JJ.) ROKUN AU v. EMPEROR. 

19 Or. L.J. 624-48 I C 284- 
22 OWN. 481. 

8. 24 — Person in authority— President 

of Panohayat if— Confession. 

The president of a panohayat whioh was to 
oonsider a oase is a person in authority within 
8. 24, and oonfoesion made to him is not there- 
fore admissible in law. [Chitty and Walmsley , 
JJ ) EMPEROR V. AUSBI BlBI. 

23 G.L J. 477 = 33 l.G. 828-17 Or. L J. 188 = 

20 G.W.N. 612. 

8. 24 — Person in authority— Lambar* 

dar — Confession induced by threats— Admissi- 
bility. 

A Lambardar ia a “person in authority” and 
a oonfeseion which ie the result of threats used 
by him is inadmissible under 8. 24. (Scott* 
Smith and Abdul Raoof , JJ.) MUHaMMADab 
v. Crown. 

4 Lah. L J. 235— 1922 Lah. 263. 

' — fis 24 and 99— Ptrson in authority— 

Confession to Zaitdar , 

A confession mado by a suspected person 
regarding hie guilt (murder case) on an induce- 
ment of the Ztildar that hia own (Zaildat’a) 
brother had put ofl in a murder oase on making 
a olean breast of tho matter, is inadmissible, as 
the amildar, waa a leading man holding reap on* 
aible post. (Johnstone, C.J. and Chtvis, J.l 
Karan 8inqh v. Emperor. 

32 P.W.R . 1918 Or. ■ 10 Q*. L.J 226- 
28 P,R. 1910, Or. -34 1 Q. 642- 

168 P.L.R. 1916. 
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EYIDENCE ACT (I of 1672), S 24-Person la 
Authority. 

S. 24— Person in authority— Lam- 

bardar — Ztildar. 

A Zai Idar or Lambtrdar is an officer who is 
to help the police in their investigation. A con- 
fession made to such an officer, who promised 
the release of the accused, is not admissible in 
evidenoa for it is a promise made by a persoQ in 
authority, iReti, C J. ani Rattioan, J) 
KUTAB ALIO. Emperor- 14 P R. 19 1 1 Or. - 

12 I.C. 973 = 12 Or. L J. 897 = 
42 P.W R. 1911 Or. 

S. 24 — Person in authority— Z wldar 

Admissions made to a Zaildar must be left out 
when the Zaildar told the accused before their 
statements were reoorded that they would 
get some benefit from Govt, if they spoke the 
truth [Kensington and Shahdin . JJ.) MUT- 
saddi o. Emperor. 221 P L.R. 1911 = 

12 1.0 042 = 12 Or. L J. 531 = 
87 P.W.R. (Or.) 1911. 

8. 21— Parson in authority— Conies* 

sion to panchayatdars — Admissibility, 

| l Panchayatdars do not oome under the defi- 
nition of " persons in authority ” in 8. 21 of 
Evidenoo Aot and hence confession made to 
them are admissible. [Krishnan and Wallace , 
JJ.) Mulimayandi THRVAN In re. 

45 M.L J. 819 = 18 L W. 886 = 1924 Mad. 230. 

8*. 24, 28 and 25 — Person in authority 

— Statement leading to direct inferencs of guilt 
— Military officer assisting in police investiga- 
tion— Statements mode at police search and 
before arrest— "Custody “ 

To constitute a ' confession ' under the 
Evidence Act, it is not necessary that the 
person oonfessing should make a full and 
explicit admission of his guilt so dean as to 
leave no other hypothesis tenable. It is enough 
if they lead to an inference of guilt. The words 
“accused person” in Ss. 24 to 26 inolude any 
person who subsequently beoomes accused, 
provided that at the time of making the state- 
ment, criminal prooeediDgs were in prospeot. 
The expression “ person in authority ” has a 
wider meaning than the actual proseoutor and 
the test is, has the person any authority to 
interfere in the matter and any concern or 
interest in it, sufficient to give dim authority, 
8 B.H.C.R. 358; 8 Bom, L.R 507; 26 I.C. 161, 
Ref. (Ayling and Phillips , JJ ) SMITH v. 
EMPEROR. 43 I 0. 008 = 19 Cr. L.J. 189. 

—8. 24 — Person in authority— Thugee. 

A confession made to a Thugee by an acoused 
who had been sent for by the former after being 
told that he would not be punished if he was 
not a party to the offence is irrelevant and 
inadmissible in evidence as the Thugee is a 
person in authority within the meaning of 
8. 24 of the Act and what the Thugee told him 
was an inducement to make a statement. Other 
answers and questions based on the inadmissi* 


EYIDBN0E ACT (I of 1872), 8. 24-Retracted 
Confession. 

ble statement are also inadmissible. [Fox, O.J. 
and Parlelt . J ) Noa Kya TBIN v. EMPEROR. 

13 Cr. L J. 681 = 8 Bur. L.T 39 = 
26 I.C. 129= 8 L.B.R. 94. 

Ss. 24. 23 and 28— 1 Person in 

authority ” explained. 

8. 24 refers ooly to a person in aotual autho- 
rity. the test oeing too possession of some 
power or control over the acoused with reference 
to bis case. Neither a co-villager, nor a 
Zamindar is a person in authority unless the 
Zamindar is direoied by the police to investi- 
gate. ( Hayward , J.C. and Fawcett , A.J.O.) 
Laung v. Emperor 18 Cr L J. 33 = 

37 1.0. 42 = 10 S L R. 140. 

8. 24 —Person in authority— Zamin- 

dars. 

A confession to certain Zamindars sent fur 
that purpose by the polioe who held out an 
inducement to the accused, that they would 
save him, is inadmissible under 8. 24. becaupe 
they were investigating the offence just like 
policemen and must be considered to be persons 
in authority who procured the confesdion by 
their ioducemcnt and promise. [Hayward, J.C. 
and Legoatt. A.J.O.) Impbrator v. Dabud. 
12 Cr. L.J. 119 = 9 1.0 718 = 4 8 L R. 209. 

Retracted Confession. 

S 24— Retracted eonjtseion — Proper 

lime— Duty of Court. 

Where the confession of guilt was retraoted, 
the proper time to take into consideration such 
a confession, oomes after the Court is in pos- 
session of the entire proseoutiou evidence and 
oan estimate what the effect of that ovidenoe 
would be, considered apart from any statement 
whioh the aooused person or persons may 
from time to time have made. [Piggot and 
Wahh. JJ). BUKHNIA V. EMPEROR. 

20 A.L J. 609 - 24 Cr. L.J. 609 = 1922 All. 250. 

Si. 24 and 30— Retracted confession — 

Statement by a convict implicating another — 
Admissibility. 

A coDvioted prisoner undergoing a term of 
imprisonment made a statement before a 
Magistrate implicating tho petitioner in the 
offence for which he had been convicted. But 
when ho was examined as a witness ho denied 
the implication of the petitioner. Held , the 
statement was not admissible in evidence. 

( Tudball , J.) NOOR BijjiKhanu. Emperor. 

18 A.L J 87 = 54 I.C. 893 = 
2 U.P.L.R. (H.O.) 37. 

8. 24— Retracted confession . 

Per Shah , J. — A retracted confession carries 
much less weight than one whioh has been 
adhered to. Per Crump, J. — A oonfession ic 
after all an evidenoo in eo far as it boars upon 
the crime into whioh the Court is at the time 
enquiring and circumstances corroborating the 
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Confession. 


EYIDENOE ACT (1 of 16721, 8. 21 -Retracted 
Confession. 


confession in material points aie fchem9elves 
equally immaterial. ( Shah and Crump, JJ ) 
GANGARAM V. IMPEBATOR. 22 Or. L.J. 5?9=» 
62 1.0, 545 = 22 Bom. L R, 1271. 

— S. 21 —Retracted confession— Confcs- 

.sion — Value of , as evidence . 

It cannot be laid down as an inflexible rule 
-that a confession made by a prisoner cannot do 
accepted as evidence of his guilt without in- 
dependent corroboration evidence The weight 
to be given to such a confession must depend 
on the oiroomstanoea under whiob the confes- 
sion was originally given aud the circumstances 
under whiob it was retracted including the 
reasons given by the prisoner for its retraction* 
It is unsafe (or a Court to rely on aod act on a 
confession wbioh has been retracted uoless after 
a consideration of the whole of the evidence in 
the case, the Court is in a position to oomo to 
the unhesitating conclusion that the oonfession 
is true, that is to eay, usually unless the 
oonfession is corroborated by oredibls indepen- 
dent evidence. A retracted oonfession should 
oarry prajtioally no weight as against a parson 
other than its maker. (Newbould and Pearson , 
JJ.) EMPEROR V, BISESWaB DEY. 

24 Or. L.J. 143 » 26 O.W N. 1010- 

1923 Cal. 217. 

8. 24 —Retracted confession . 

Even a retracted oonfession is admissible in 
■evidence bnt the jury must be allowed to deoide 
wbat value should be attached to it. (Ntwbould 
and Suhrawardy, JJ.) ABDOL Salim v. 
•Empebob. 49 Cal. 573-26 O.W.N. 680 = 
35 C.L.J. 279 = 23 Cr. L J. 657- 

1922 Cal. 107. 

*7™" — Retracted confession — Con- 
viction. 

It is very unsafe to convict an aoouiod person 
upon a retraoted confession unless the conies- 
sion is confirmed by other evidenoe. ( Baner - 
ice, J.) Hab Pbabad v. Empbrob. 

3« 1.0. 133-17 Op. L J. 453. 

— 24— Retraoted confession — Cor- 
roboration . 

A confessing prisoner should not be convicted 
opon a retracted oonfession unless it is 
■corroborated in material partioulare. Where 
it is a question of using a confession against a 
oo-acouaed and the Court ie not prepared to 
aooept tbe confession per s$ as sufficient, tho 
corroboration ought to be of the kind that uot 
only confirms tho general story of the orime 
but also unmistakably oonneota the oo.aocused 
with the crime. (Scoff 8mith and Shadi Lai 
JJ.) Emperor v Mussammat Jawai, 

19 P W B. (Of.) 1918-44 I C 179- 
19 OrLJ. 275 - 70 P.L.R. 1018. 

8a 24 aod 25— Refracted oonfession, 
J^When- a retraoted oonfeiaion is the eole 
evidence against an aooueed, it oan be of but 


litwle value especially remembering the com- 
petition for a pardon which sometimes occurs 
where a number of persons are auspeoted of an 
oflenoe and 6ome have already confessed or are 
believed to have confessed. (Johnstone. O.J. 
and Ch*vis, J-) KaRAM QINGB v. EMPBROB. 

32 P.W R. 1916 Cr -17 Cr. L J. 226 = 
>26 P.R. 1913 Or =34 I.C. 642 => 
163 P.L.R. 1916, 

S. 24 — Redacted confession — State- 

mS7it made under grant of pardon— Where 
admissible— Conviction based on. 

A Court should not convict a person upon a 
statement made by him but subsequently 
retraoted owing to a promise of pardon, in tho 
absence of corroboration in material particulars 
unless tbe peculiar oiroum9tancas of making the 
confession or the reasons of retraction show tho 
genuineness of the oonfession in spite of its 
revocation. (Rattigan and Scott-Smith JJ.) 
Khoshi v. Emperor. 16 Cr. L.J. 815 = 
311.0.831-6 P.W.R. 1916 (Or.). 


"8. 24— Rstracted confession — Value of 
— Discovery of clof/iinq — Statements under 
S. 288, Cr. P. Code— Value of. 

A confession made by an aooused before the 
committing Magistrate which ho retraota both 
before aod after commitment, is of no value as 
evidenoe against him. A conviction oaunot bo 
founded upon etatoment6 of witnesses under 
8. 288, Cr. P. Code, when they came forward 
after the aoouaed confessed and gave only 
oiroumitantia! evidenoe insufficient to oonneot 
tho aooused with the commission of the orime. 
(8hah Din and Seott 8mith 9 JJ.) GHANWARA 
v . Empbbob. 16 Or. L.J 612-30 1.0. 436 = 

13 P.W.R, 1915 (CM. 

8. 24— Retracted confession — Value of 

—Against co-accused. 


It is not illegal to oonviot on tbe uncorrobo- 
rated oonfession of the aooused provided the 
Court is satisfied that it was voluntary and 
free, and it is immaterial from the point of 
view of pure legality that the oonfession baa 
been retracted. It is however not safe in 
general to ocoviot on an uncorroborated 
confession from the point of view of oommon 
erpenenoe and prudence, aud when it is a 
question of a confession against a oo-aooused. 
the corroboration must not only oonfiem the 
goneral afcoty of the crime but must clearly 
oonneot the oo-aooused with it. (Johnstone 
and 8cott-8m\th, JJ.) Jawan v. EMPBROR. 

261 P.L.R. 1911-30 P R. 1014. Or. = 
25 1 0. 634-18 Cr. L.J. 626 = 
50 P.W.R. 1914, Cr. 



24 Retraoted confession — Proof 


Where the aoouaed takes back the 
before the committing Magistrate 
8 fissions trial, It is not admissible 


oonfession 
and at tbe 
unless iha 
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EVIDENCE ACT (1 of 1872), S. 24-Retracted 
CoDfeation. 

Coart is satisfied of its truth and voluntary 
character. (Arishnan and Wallace, JJ.) BASI- 
BEDDI NABlAPPA V EMPEBOB. 

43 M L J 613-18 C-.W. 636 = 
33 M.L.7. H O. 77 = 33 M L T. H C ) 156 = 
(1923) M W.N. 687 = 25 Cr. L.J. 210 = 

1924 M. 391. 

S, 24 —Retracted confession— Value o) 

— Corroboration , if necessary . 

There is no rule of law requiriug a retracted 
confession to be supported by corroborative 
evidence in material particulars. The use to 
be made c! such a confession is more a matter 
of prudence than of law. 13 C P.L R. 107, 
Foil. {Drake- Brockman, J.C.) Bhaddu v . 
EMPEBOB. 46 1 0. 1005 = 19 Or. L.J. 861. 

Ss 24 and 27— Retracted confession- 

inducement or pressure— Information given by 
accused to Police 0£\ur on threat, aam is- 
sibiluy of— Confession retracted disagreeing 
luith other evidence in case . 

On acoount of the fact that a Police Officer 
got by means of threat an information from a 
prisoner which would incriminate the latter, 
the information is not admissible in evidence. 
An aooused’d confession subsequently retracted 
and not squaring iwith the other evidenco 
in the case cannot be pressed as strong evidence 
against him. ( Lindsay , J.C. and Kanhaxya 
Lai, A. J.C ) EMPEBOB v. TILak 

17 Or. L J. 33 = 32 1.0. 321 = 2 O.L.J. 468. 


8. 24— Retracted confession— Eviden- 
tiary value . 

Even in the case of a retraoted confession if 
the Court is satisfied that it was made volun- 
tarily and it is true, it must act in that belief 
so far as that accused is concerned, in absence 
of evidence as to coercion by the police. 
lAdami and Das, JJ.) BIHARI ADARKI v. 
EMPEBOB. 60 I C 789 = 22 Or- L.J. 293. 


•S. 24— Retracted confession , 


A retracted confession uncorroborated in 
material points by other reliable evidence, is 
of no value. Conviotion on it would be bad. 
{Jwala Prasad, J.) Raghu Bhumiji v. 
EMPEROR. 5PLJ 430-53 1.0 49 = 

21 Or. L.J. 705-1 PL.T. 241. 


B. 24 — Retracted confession — Un- 
corroborated — Conviction, 

A conviotion which has for its foundation an 
uncorroborated confession ia Dot bad, if the 
surrounding circumstances point to the con- 
fession being voluntarily given by the con- 
feesor, and there is no evidenco of coeroion 
either by the Police or any other person. The 
voluntary oharacter of the confession would 
not be lost by the fact that the confession was 
retraoted before the oommittiDg Magistrate. 
( Mullick and Atkinson, JJ.) SHEO PRA8AD 

E«pbeob. jo o” L°J. 86 i. 


EVIDENCE ACT (I of 1872), S. 25~" Police 
Officer,” Meaning. 

Miscellaneous. 

8. 24 —Evidence obtained by torture — 

Effect of. 

Evidence obtained by iDflioting punishment^ 
in order to extract evidence from the deponent 
has no value and it defeats its own enda. A 
conduct of this kind on the part of the police- 
officere stands the charge of severe condemna- 
tion. (Walsh, J I GOKUL 8IKGH V . EM- 
PEBOB. 35 I 0 5*7 (All ) = 17 Or L.J. 351. 

S. 24 —Burden of proving induce - 

ment — Confession— Retraction of — Ill-treatment 
and inducement— Onus. 

Where an acoused when retracting a con- 
fession alleged ill-treatment and icducement by 
the police to extract the confession, the onus 
is on him to prove Buch ill-treatmeDt and 
inducement. ( Chitty and Smvher, JJ.) EM- 
PEROR v. KABILI Katoni. 19 Cr. L J 959 = 

47 1 C. 811 = 22 Q.W.N. 809. 

8. 24—“ Appears ”— Meaning of. 

It is not possible for a Court to eav that the 
making of the confession “ appears ” to it to 
have been caused by any inducemeut, threat, 
or. premise except upon evidenoe whioh is 
before .the Court. The inference may be 
suggested by the confession ite el f . or by the 
evidence of the prosecution, or by the evidence 
adduced by the accused person, or by surround- 
ing ciroumslauoes which the Court ;a always 
bound to take into consideration : but the 
conclusion cannot be reaohod cn surmiso or 
oonjeoture (Das and Aaami , JJ.) EMPEBOB 
V. DEWANKAHAB. 4 P.LT. 186 = 

24 Or. L.J, 497 = 1923 P. 13. 

Ss. 24 and 27 — Confession of accused, 

relevancy of. 

Statements by an accused whioh are inadmis- 
sible under 8. 24 cannot be made admissible 
by 8. 27 unless the person giviog information 
was accused of an cfience and was in the 
cu c tody of the pclice officer. (Saunders, 
A. J.C *) EMPEBOB V. NO A AUNG 1*A. 

t7 Or. L.J. 4(2 = 35 I C 962 = 
(1916/ II U.B.R. 114. 


8. 23. 

“ POLICE OFFICER,” MEANING. 

MISCELLANEOUS. 

“ Police Officer ” Meaning. 

S«. 23 and 30 —Police officer, meaning 

—Exes* Officers— Self-exculpatory statements 
—Retracted statement— Value of. 

Statements made to Excise Officers could not 
be rejeoted under 8. 26 of the Evidence Aot as 
the Excise Officers are not police officers. Even 
a retraoted confessiou is admienble against 
the co-aooused though its weight is small. To 
determine whether 4he statements were con- 
fessions, the whole of the statements must be 
taken into consideration and the statements in 
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EVIDENCE AOT (I of 1872», 8. 25—° Police 
officer,^ Meaning. 

• question being Belf-exoalpAtory were inadmis- 
sible against the appellant. ( Sanderson, 0 J. 
and Beachcroft, J.) AD Foong Chinaman 
V. EMPEROR. 45 Cai. 411 = 2i O.W.N. 831“ 
481.0. 504 “20 Or. L J, 24 = 28 O.L J. 109. 

S. 25 — Police Officer— Meaning. 

Quaere. —Whether Excise Officers who have 
large powera of search, arrest aod detention are 
to be regarded as police officers within the 
meaning of 8. 95 of tho Evidence Aot. t T*unon 
and Choudhury , JJ.) Mdbammad Ibrahim 
V. EMPEROR. 18 Or LJ 809 = 

39 1 0. 977 “21 C W .N 691. 

— S. 28 -Police Officer— Waning— Con- 

fession (o Excise Inspector— Admissibility. 

Statement by an aooused to the Exoise 
Inspector that the opium found in his house 
was hia, though in the nature of a confession 
was admissible in evidence, the Exoise Ins- 
pector not being a Police Officer. I Shah Din 
and Cheviot JJ.j Emperor v. WazibSingo. 

3 P R 19*8, Gr.-19 Or. L.J. £61 = 
41 I.G. 888 = 133 P.L.R. 1918. 

"■ -8. 28— Police Officer , meaning of— 

Village officer in Punjab— Confession. 

In the Punjab, village ohowkidar is not a 
41 Polioe Officer ” or a person in authority 
within 8. 25 of the Evidence Act A confes- 
sion made by an aooused person to a ohowkidar 
is consequently admissible, ( Chevis and Leslie- 
Jones, JJ.) Khuda Bakbh u, Emperor. 

19 Or. L.J 53-4) 1.0 84 = 
42 P.R. 1917 (Or ). 

7 8s. 25 and 26— Police Officer, mean- 

ing— Confession to foreign Police— -admissi- 
bility. 

A confession made to a foreign Polioe Officer 
oannot bo Admitted in evidence according to 
8a. 25 and 26 ol the Evidence Aot, 22 B. 235. 
Foil. (B'tison and Ahdur Rahim, JJ.) PUBLIC 
Prosecutor u. Veeraraghava Pillai. 
18 Or. L.J. 528 = 15 1.0 800=11 M.L.T. 4G7. 

— - -8. SB — Police Officer, meaning — 

Village koiwal . 

The Police Offioer in 8. 25 does not inolude. 
the village watobman or kotwal in Central Pro- 
vinces. ( Halli/ax , A.J O.l Bhagvatadin v . 
0MPRROR. 87 1.0. 88 = 21 Or, L.J. 588. 

"7 ‘ ® l# an ^ 27— Police Officer, meaning 
— Native states. Police Officer of— Confession 

- °t fact in pursuance includes 

-discovery of offender. 

.. Th ® e *PM88fon " Polioe Officer " in 8. 25 of 
the Evidence Aot is need in its usual and 
•more comprehensive meaning, and inolndea 
Police i officer? of U)e Native Btatoa aa those of 
British India. A jjanfession made to a Polioe 
officer in H.H. NflMm’. Dominions is not 
admletible in evidenoe. 33 Bom. 236 
UToIh The disoovery of a person who ia aiUr- 
viards proved to lie a daooit is not the dlaoovery 
of A faot within a, 37. The test of admissibility 


EVIDENCE AOT {I of 1573), 8. 25 -MUeel- 
laoeoui. 

under 8. 27 of an information received from an 
accused person in the custody of a Police Officer 
is whether the faot as discovered was a direot. 
natural and necessary consequence of the in- 
formation so received. {Mitira, Offg .. A J.O.) 
6 a lam v. Emperor. 19 Or. L J. 79 = 

43 I.C. 111 = 14 N.L R. 192. 

S. 29— Police officer , meaning— Village 

chaukidars whether Police officers. 

Village chaukidars must be treated as Polioe 
officers within the meaning of 8. 25 of the 
Evidenoe Aot. ( Lindsay . J.O.) DAL u. 
Emperor. 16 Or. L.J, 62=26 I 0. 654 — 

1 O.L.J. 6B7. 

Ss. 29 and 26 — Police officer — 

Member of Frontier constabulary is a meaning 
of Police officer • 

For the purpose of 8s. 25 and 26 of the Evi- 
dence Aot a member of the Frontier Constabu- 
lary 19 a Police officer And oonfession made to 
him while the accused was in his custody and 
□ol in the presence of a Magistrate is inadmis- 
sible. Tbe term Polioe offioer in this respeot 
must be construed not in any strict technical 
sense but acoordiog to its most comprehensive 
and popular meaning. The mere faot that 
the powers of the Police officers havo not been 
Aotuaily conferred on certain members of the 
Frontier Constabulary does not make them 
any the lees Polioe officers. (Pspon, J.O.) 
Khwaja Hasban v. Emperor. 

71 10. £60 = 24 Or. LJ. 190. 

Miscellaneous. 

8s. 29. 27 aod 30— Co-accused— State- 
ment by one to Police offictr that stolen property 
is with the other — Admissibility. 

A statement made by an aooused to a Polioe 
offioer, il it doos not amount to a oonfession 
may nevertheless be used against him — If it 
amounts to a oonfessiou it must be exoluded 
from evidence altogether under S 25 of tbe 
Evidence Aot, but in either osse it can only be 
used again6t the person making it— A statement 
by one aoousod can only be used against a 
oo aooused if the provisions of 8. 90 are applic- 
able. Where in a oase of daooity againit three 
persons, one of them mentioned to tbe Bab- 
Inspeotor that stolen property would bo found 
in the house of the otbore, but on eearoh 
nothing suspicions was found and then be 
pointed out a dhupatla worn by one of the 
oo-aooueed as part of the daooity, held, tho 
statement did not amount to a oonfession and 
was inadmissible againet tbe oo-aooused. 
(fi&vM, J.) Ramhit v. Emperor. 

20A.LJ 178 = LR 3 A. 90- 

23 Or, LJ. 193 = 1922 All. 24, 

— — 8s. 28 and 27— Sfafswienf to police— 
Discovery— Admissibility of document . 

The aooused charged with the death of his 
wife presented himself at a Polioe Station and 
made, a report, a record of whioh was entered 
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in the Police register. A Police offioer proceed- 
ed to the house of the accused and discovered 
in a room a corpse of a woman. Htld. that 
uoder 8. 27 of the Evidence Act the Police 
officer was entitled to provo that the accused 
oame to him at the time aod place stated and 
said " I have killed my wife; her corpse is lying 
in my house,” and in consequence of this 
statement the woman’s corpse was discovered 
as indicated, but thereafter the defence were 
entitled to require the production of the whole 
reoord and to insist upon the proof of it. 
{Piqgott and Walsh. JJ.) 8URENDRANATH 
Mukerjee v Emperor. l9Gr.LJ. 933 = 

47 I.C. 659 = 16 A.L J. 473. 

— Si. 23, 26 -Panchnamas — Admissi- 

bility-Record o/ accused's conduct — State- 
ment in consequence of which nothing was 
discovered. 

Courts should exolude from the record 
Panchnamis which contain statements by ad 
aooused person wbioh are clearly inadmissible 
or which are of doubtful admissibility. ( Chan - 
davarkar and Heaton, JJ.) EMPEROR v. 
RANCHHOD GOKAL. 12 Or. LJJ. 429 = 

11 I C. 813 = 18 3ora. L R. 499. 

S. 23— Statements to Police officers 

— The evidence of Police officers as to state- 
ments made to them by certain persons is 
inadmissible . 

Statements made to the investigating Polioe 
officer by a relative of a person whose property 
was stolen, oan however be used to oontradict 
or corroborate the statement made by him in 
the Court of the Magistrate. [ Teunnn and 
Ohose , JJ.) ashutosh v. Emperor. 

66 1.0. 313 = 84 C L J. 33. 

8. 23— Information given by accused 

himself. 

The acoused gave the first information about 
the murder on the morning following the 
murder, and after stating the narrative prior 
to the night of occurrence, confessed his orimo. 
Held , that the first information was not 
entirely admissible, by virtuo of 8. 25, yet it 
was admissible, when proved, a? regards the 
events prior to the night of cccurrence. ( Teunon 
and Qhose , JJ.) SUPERINTENDENT AND 
Legal Remembrancer of Legal 
affairs, Bengal v, Lalit Mohan 
8INGBA ROY. 22 Cr. L.J. 552 = 

62 1.0. 578 = 23 C W.N. ?88. 

8. 23 - Admissions and confessions. 

8. 25 exoludes only confessions and not 
every statement made to the police by the 
acoused. There is a distinction between 
admissions and confessions. The tost as to 
the admissibility of statements made to the 
polioe is to ascertain the purpose for whioh 
they are used by the proseoution. Such state- 
ments are admissible if they are relied on. 
(Woodroffe and Mookerjte, JJ.) EMPEROR v, 
Kangal Mali. 16 Or. L.J. 713- 

26 I.C. 161-41 Oal 691. 


Si. 25 and 26— Statement by accused . 

in presence of excise officers- Admissibility, 

A statement by an aocused arrested on'a 
charge of unlawful ^possession of opium to 
excise officers, the police servants remaining in 
a room in another part of the house, is still a 
statement made while in Polioe custody 
and therefore inadmissible. ( Teunon and 
Choudhury, JJ.) MUHAMMAD IBRAHIM t>. 
Emperor. 18 Cr. L.J 639-39 1.0,877- 

21 C.W.N. 694. 

8. 23 — Repetition of previous statement 

before Police officer — S;ope, 

An incriminating statement was made to a 
witness in the absence of the police and subse- 
quently repeated before him and the Polio* 
officer: Held, the confession is undoubtedly 
admissible but the weight to be given to it is a 
matter for consideration. ( Broadway , J ,y 
Wadhawa Singh v . Emperor. 

1923 Lah. 389 (2). 

8. 25 —Confession to police can be used 

to contradict judicial confession .? 

All that 8. 25 lava down is that a confession 
to the police shall not be used a9 against a 
person making it. It does not lay down that such 
a confession shall be inadmissible for all pur- 
poses. The confeesion to the police may be 
used for the purpose of arriving at a conclusion 
as to whether a subsequent judioial confession 
should be believed or not. (Scoff-Smiffc and ‘ 
Zafar AH, JJ.) Gulab v . EMPEROR. 

1923 Lah. 315. 


S. 25 - Report of confession before 

police . 

A report made to polioe amounting to a 
confeesion is Dot admissible in evidence against 
the person who makes it. (Scott-Smith and 
Drodway , JJ.) 8IKANDAR v . EMPEROR. 

29 Cr. L.J. 83 = 48 I C. 883 = 
86 P.R. 1918,' Cr. 


8i. 23, 17, 19 and 21— -Admissibility 

of confession to police in Civil suit . 

Admissions oi guilt by one of the defts. in a 
suit, to a Police officer though not reoeiveable 
in evidenoe in a oriminal trial, may be proved 
in Civil proceedings under 8?. 17, 16 and 21. 
(Rattigan and Leslie Jones t JJ.) BiSHEN Das 
V . Ram Labhaya. 203 P.W.R. 1915 — 

32 I.C. 18 = 187 P.W.R. 1916. 


8s. 23, 26 — Confession of accused 


ohilc in custody of jailor— Admissibility. 

A confession of the aooused while in the 
ustody of the jailor and a police officer does 
lot fall under 8. 26 or 8. 25 and so is admis- 
ible in evidence. 20 Bom. 795, Foil. 
Kensington, C.J. and Shah Din , J.) NADIR 
i. emperor. 214 P.L.R. 1914 = 

24 I n. £68-15 Or. L.J. 480 = 8 P.R. 1914 Cr. 


S. 28- Confession in presence of Police 

—Admissibility of. 

If an aocused person makes a oonfeesion to * 
private person in presenoe ol the police it- 
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cannot be 
I R*Uigan f 


admitted in ®vioence against-him. 
j ) Chaman v. Emperor. 

320 P.L.R. 1913 = 21I C. 468 = 
14 Or. L.J. 596 = 37 P.’ft.R. 1913 Cr. 


S, 25 -Sfafemenfs against accused — 

Adroissi&i/ifp. 

A confession or statement which is inadmis- 
sible against tbe pereon making it, ie in- 
admissible against a petscn implicated by it. 
Previous statements ol an approver to tbe 
police are inadmissible against the aocnsed 
under 8. 25 of the Aot. Per Miller and Abdur 
Rahim, JJ.— The confession that is excluded 
by 8. 26 ia only the coufeseion of a pereon 
charged with the offence. (Denson, Wallis, 
Miller and 8undara Aiyar. JJ.) MUTHU- 
RUMABASWAMI PlLLAI V. EWPEBOB. 

35 Had. 397-13 Cp. L J. 351 = 
(1912) M.W.N. 849-14 I C. 896 = 
12 M.L.T, 1 (F B ). 


S. 25 — Statement ol approver to 

Police— Admissibility* 

The statements of approver to a Police Ins- 
pector being really confessions, are inadmissible 
against the aooneed under 8. 25 of the Evidence 
Aot. (White, C.J. and Sanharan Nair and 
Ayling , JJ.) Empebor v. Nilakanta. 

35 Mad, 247»(1912* M W.N. 207 = 
13 Cr. L.J. 305 = 22 M.L J. 490 = 
14 I.C. 849 = 11 M L.T. 1 8pp. (S.B.), 

S 25— Admissibility o/. 

Confession made to polioe officer is admissi- 
ble to prove the ownership ol property regarding 
wbiob he is charged. ( Drake Brockman, J.C.) 
GANPAT p. BANI. 56 I.C. 62- 

21 Or. L J 414. 

8, 25— Informal ion by accused to 

Police Offistr — Admission bp accused ol his 
guilt bejore Sub-Inspector-— Admissibility. 

Ad admission made by the aooused of his 
guilt before a Bub-Iospeotor oi Police is not 
admissible in evidence. (Lindsay, J. 0. And 
Stuart . A. J.O.) MALIK HUSAIN v. EMPEBOB. 
16 Cr. L.J. 474 - 24 I.C. 502-1O.L.J. 163. 

8. 25— Confession— Meat.ing — State- 

mint suggesting inference of guilt— Whether a 
confession . 

The word oonfeesion in 8. 25 is not restricted 
to aotual admissions of guilt but inoludes 
inculpatory statements from whioh inferences 
of guilt oan reasonably be drawn or which sug* 
gest the guilt of the person making the state- 
ment. (F»x t C.J. and Ormond, J.) Pan Gang 
v. Empebob. 42 1.0. 1002 = 19 Or. L J 42, 

8. 25— Admission before Police — 

Relevancy. 

An admission made by tbe acoused to the 
Polioe is inadmissible against him under B. 25, 
[Ttoomey, J.) Nga Tba Kv. v. Empebob. 

17 Or. L.J 51-38 1.0. 430- 
i' ,• 10 Bar. L.T. 121, 


EVIDENCE ACT (I oM872), 8 16. 

J±T — ss 25 and ZQ— Confession to Police- 
Admission by a person before he was accused of 
an offence— Admissibility. 

Aooused was coovioted on tbe 6videnoe of two 
exoise Bufc-lnspectore who stated that be offered 
them R8. 10 per ball of opium as a bribe to let 
him land from a steamer unmolested. Held 
that the alleged offer by the acoused amounted 
to an admission that he had a large quantity of 
contraband opium in bis possession and being 
an admission of an offence UDder tbe Opium 
Aot, was therefore a confession and was thus 
inadmissible under 8. 25 of the Evidence Aot. 
The test, whioh hae to be applied in deciding 
whether 8. 25, Evidence Aot, applies, is the 
position cl the person at tho time when it is 
proposed to prove the admission and not his 
position at tho time when he is alleged to have 
made it. A confession therefore made to a 
police officer by a ptreon when he is not accused 
of aDy offence i9 inadmissible in evidence against 
him when be is aooused of an offence. A cod 
feBgion made by an aooused person to a police 
officer might be admissible in favour of a co- 
aocused but not against him. (Twomey. J.) 
ban Paw Aung v. Empebor. 

13 Or. L.J. 463- 13 I.C. 305 = 5 Bor. L.T. 92. 

8. 25— Scope. 

8. 26 only provides that a confession made 
to a police effiosr shall not be proved against 
the acoused. 8noh oonleseion ib admissible in 
evidence on behalf of another oo aooused, 
( Parleit , J.) EBBAHIM v. Empebor. 

12 Cr. L J. 79 = 9 1.0. 449 = 4 Bar. L.T. 9. 

8b. 23 and 26 —Confession by way of 

explanation , 

A statement made by an aooused person to a 
polioe officer by way of an explanation in order 
to exoulpato bimeelf is admissible in evidenoe. 
(ProU, J.C. and Hayward , A. J.C.) EMPEROR 
V. AKBTIAB. 14 Or. L.J. 252 = 19 I.C. 508- 

6 8.L.R. 143. 

——Si. 26 and 80 — Confession— Admis- 
sibility. 

Where tho oiroomstanoes of the oase compel 
a tribunal to aot only upon a confession, and 
to rejeot all other evidenoo, the confession 
must be used Literatim et Verbatim, and due 
effect must be given to every statement in it 
whether in favour of the aooused or againBt 
him. (TVafaJtand fifuart, JJ ) Jagdeo v. 
Empebob. 18 Or. L J. 856-88 I 0 740 = 

15 A L J. 13. 

8. 26— Confession— Accused in the 

custody of the Police— Ez'ra Juaicial confu- 
sion. 

The aooused who was in the look up of the 
Magistrate under trial was sent up by the 
Magistrate to a hospital for treatment with 
two polioe men in charge. The latter waited 
outside in the verandah. Daring his examina- 
tion inside the dispensary by the doctor, the 
accused made a oonfeasion within the hearing 
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of the doctor. Hell, that it was excluded by 
8. 26 as the accused was in police custody up 
to his arrival at the hospital and remained in 
that custody. 20 Bom. 795, Dist. Police Offioer3 
referred to id 8. 26 need not be investigating 
police officers. {Batchelor and Shah, JJ ) 
EMPEROR p. MaLLAN GOWDA. 42 Born. 1 - 

18 Cr. L.J. 981 *42 I.C. 597 = 
19 Bom. L.R. 6S3. 

— S. 26— Police paiil— Confession — 

Inadmissible, 

A confession to Police Patel would clearly be 
invalid. • Batchelor and Hayward. JJ ) 
Emperor v . Rama Dhan powab. 

16 Op. L J. 740 = 31 I C 340 = 
17 Bom. L.R. 898. 

8. 26— Confession before police — Not 

to be allowed to go in evidence. 

A police officer when giving evidence has 
been improperly allowed to state that an 
admission of guilt wag made by the accused. 
(Holmw'od and Chotterjee , JJ.I PAIMDLLAH 
v, Emperor. 13 Cr. L.J. 127 = 13 I.C. 783 = 

16 C W N. 238. 

S. 25 — Confession— Oral— Admissibi- 
lity. 

A confession to be admissible in evidence 
need not be recorded. It may be oral. It is a 
relevant fact and may be proved by the Macie- 
trate to whom the oral confession was made. 
(Sect/ Smith and Shaii Lai . JJ ) FEROZ v 
Emperor. 19 Cr L.J 651 = 

43 I.C. 843 = 11 P R. 1918 Cr. 

Si 56. 27 and 90 — Statement mode in 

police custody and before Ji ag is tr ate— Admis- 
sibility — Co accused— Record of statement. 

Any incriminating statement made in 
writmg by accused while in police custody 
whether amounting to confession or not, is not 
admissible either against him or against a 
person jointly tried with him, unl-es tuob 
statement has led to the discovery of aoy fact 
mentioned in 8. 27 of the Evidence Aot. Any 
deposition recorded bv a Magistrate on solemn 
affirmation can be admitted only agaiost the 
deponent and not against a co-accused and 
record of the statement made oy Magistrate m 
a case be subsequently commits to the Bersions. 
must be in the form laid down in 8. 464. Cr. 
P. Code and any defect in it can be cured by 
actual evidence of the Magistrate. A confes- 
sion of an accused is not admissible against 
co accused under 8. 30 of Evideoce Act if the 
f ormer is convicted on hi? plea of guilty. 5 C. 
954 ; 5 A. 253, Ref. A plea of guilty can be 
allowed to be withdrawn if the accused was at 
the time of making i r , enfeebled by illness and 
was undefended. {Rad, O.J and Rattigan. J.) 
CROWN v. Shuldam 222 PLR. 1913 = 

28 1.0. 143 = 16 Cr. L J. 257- 
41 P W.B- 1914 Cr. 

S. 56 -Confession while in police cus- 
tody , 


EVIDENCE ACT (I of 1872), 8. 27. 

A confession while in police custody is of 
little value. ( Johnstone and Beadon, JJ.) 
Fatima v. Emperor. 10 P.R 1914 Cr.= 

23 I G. 523 = 13 Cr. L.J. 613 = 
261 PLR. 1911. 

— — S. 10— Confession by accused- Ad- 

missibility of evidence of proof. 

Evidence to prove a confession made while 
an eccused person is in police custody is inad- 
missible. A confession, though made in the 
presence of a Magistrate is of very little value 
when the accused is not aware of bis presence. 
A confe3?ion made in the presence of a Magis- 
trate though on leave, is nevertheless relevant 
and admissible. ( Reid . C J. and Rattigan . J.) 
Faizullab t?. Emperor. 

38 P L.R. 1914 = 22 1C. 150 = 13 Cr. L J. 6 = 

8 P.W.R. 1914 Cr. 

Ss 26 and 27 — Statement of accused 

while in custody of police. 

A statement cf the accused while in custody 
of the police as to the commission of the crime 
is inadmissible out a statement by him as to the 
etoleo property beiDg found in a certain place, 
is admissible. 31 M. 127, Foil. (Sidaaiua 
Aiyar. j.> Manjunathaya v. Emperor. 

19 Cr. L.J. 533 = 21 I.C. 845 = 26 M.L.J 352. 

Si. 26, 71 and 80— Magistrate 

includes one in Native Sta'e. 

The word Magistrate io 8. 26 of the Evidence 
Act includes Magistrate, in Native State and a 
confession made before such a Magistrate is 
admissible in evideoce certainly under S. 74 a3 
against the person by whom they were made. 
itlallxfax and Slicnair, A.J.Cs.) GOVIND; v. 
EMPEROR. 23 Cr. L J. 673 = 69 I C. 237 = 

17 N.L.R. 113. 

S. 56 —C tn/ession made to a person 

in the presence of a police officer — Admissibility 
of. 

An accused's confession to seme person other 
than a police officer is admissible io evidence. 
[Lindiay. J.C.) Dal v EMPEROR. 

16 Cr L.J. 62 = 26 I C. 631=1 O L J 687. 

S. 27— Confession to police — Use cf. 

In a criminal trial when direct evidenoe is 
supplied against the accused then comes the 
lawful utility of a confession to the police. The 
defence, uoder these circumstances, can 
examine, fer instance, an approver’s story. It is 
according to 8. 27 of the Evidence Aot 

information that points oat and leads to the 
discovery. tWalih, J) 8UBEDAR v EM. 
FEBOB. L.R. 1 A. 210 (Cr.j = 1924 All. 207- 

S. 27— Information not leading to 

discovery. 

Statements leading immediately to the dis- 
covery of property are properly admissible. 
Offier statements connected with the one thus 
made and immediately, but not necessarily 
cr directly connected with the faot discovered 
are not admissible. 11 B. H. O.R. 242. Bel. 
A person accused under 8. 323, I.P.C. pointed 
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oat daeiog the polioe investigation a Dhaiura 
tteo and said that he had taken the fruit of it. 
The statement was inadmissible, i Knox, J.) 
Emperor u Panchu. 17 Cp. L J 8 = 

32 1.0. 136 = 13 A.L J. 1077. 

— — S. 27 —Information not leading to 
disc. very. 

Where the finding of a corpse waa due not to 
anything that the aooused had said bat to his 
ooodaot in pointing out that plaoe, a record of 
the aooased’e oonduot is admissible in evidence. 
But statements of the aooused in oonaequenoe 
of which nothing was discovered should not be 
admitted in evidence. (C/tandao'ir&ar and 
Beaton, JJ.) Emperor u. Ranohhod Gokal. 

12 Op. L.J. 421 = 11 I 0. 6i3 = 
13 Bom L R. 499. 

S. 27— Discovery, meaning of. 

The discovery referred to in Q. 27 means 
discovery to or by Police officers and faots 
already known to persons other than polioe 
officers may be said to be discovered in o^nse- 
•quenoe of information reoeived. ( Teunon and 
Qhose, JJ.) SUPERINTENDENT AND LEGAL 
Remembrancer of Legal affairs. 
Bengal v Lalit Mohan Qingh Roy 

22 Or. L.J, 362 = 62 1.0. 578 = 23 G.W N.788. 

Ss. 27 and 26. 25 and 24— Discovery 

in pursuance of contusion— Police officer— 
Admissibility of statement . 

When a confession as a whole is esoluded 
whether by reason of Q. 26 or 25 or 24, so 
muoh of the information, given by the person 
making the ooufossion when the accused was 
in ouBtody, as distinctly relates to a relevant 
act thereby discovered, bcoomes admissible. 
When the aooused himself produced the articles 
said to bo discovered, so muoh of the informa- 
tion as set the police in motion and led to the 
disoovery is admissible. Per iluda. J,— Under 
8, 27 only so much of the information, whether 
amounting to a oonfesaioo or not, as relates 
distinctly to the fact thereby discovered may bo 
proved. Even if a single statement oontains 
more information tbau what is contemplated in 
8. 24, the statement is not to go in as a whole 
nor is it to go iu as a statement at all, but 
what is admissible ia the particular informa- 
tion given by the statement whioh led to the 
discovery. 8. 27 of the Etidenoe Aoi, qualifies 
not only 8a. 25 and 26 but also 8. 24, all three 
of whioh lay down general rules excluding 
confessions and the same broad grounds 
underlies all the three. ( Teunon and Huda. J J.) 
AMIBUDDIN u. Emperor. 43 Oal. 857 = 

22 0 W N. 213-441.0. 321- 
19 Or. L.J. 305-27 C.L.J. 148. 

— 8. 27 —Scope, 

If the reooveriea were made in aonsequenoa 
of information supplied by the aooused, the 
statements made by them are admissible 
•under B. 27 of the Indian Evidence Act. 
<Motf Bagar, J). ali Ahmbd t>. Empbbob. 

1928 Lah. 484. 


EVIDENCE ACT (I of 1B72), 8. 27. 

S. 27 —Information by accused— Dis- 
covery— Arms Act, 8 . 20. 

Petitioner was neither aooused nor in custody 
when be gave information whioh led to the 
discovery of a title. One of the prosecution 
witnesses deposed that the petitioner said 
where the lift* had been buried, the other 
deposed that he said I buried it." Held, 
in the absence of aoy other evidenoe of pos- 
session by the petitioner, it oaooot be presum- 
ed that beoause he koew where the rifle was, 
he had concealed it himself. (Curop&tfH, J«) 
KHUDA BAKHSB V. EMPEROR. 

1923 Lah 228 <2i. 

S. 27— Confession after discovery of 

property not admissible . 

Where property had been dug out by ?ome 
of the acousod and subsequently another sas- 
peoteo person is made to point out the same 
place, bis evidence does not come within 8. 27 
of the Evidenoe Act. Oooe property has been 
discovered in coQS€quenoe of information 
reoeived from a euspeoted person it cannot be 
rediscovered in consequence of information 
reoeived from another suspected person. It ia 
only the information that waa given by the 
first person and whioh led to the aotual 
disoovery whioh may be proved under the 
terms of ihe section. ( Scott-Smith , J.) 
budha v. Emperor. 9P.LR, 1922 •= 

23 Or. L.J. 22 = 1922 Lah. 315. 

S. 27— Confession— Statement as to 

burial of dead body \ 

On a trial for murder, a witness stated that 
the aooosed offered to poiat out the plaoo 
where the dead body w*s and on being 
questioned as to who had buried the body he 
said that be (aooused) had done so. Held, that 
the aooused's statement that he buried the 
body was not admissible in evidenoe. 14 B. 
260; 24 P.W.R. 1916; 50 P.W R. 1915 Cr. t Dist. 
(Sco'f-Sraif/i and Wilberforc JJ.) EMPEROR 
v. TURKZI, 53 1.0.685-21 Or. L J 319* 

9. 27 — Information given by accused — 

Discovery. 

Where there is immediate oonnocticu be- 
tween disoovery and statement mido to a polioe 
officer, the latter is admissible in evidence. 
(Ch'trs and Leslie Jones . JJ ) KAPUR 9INOH 
v. Emperor. 20 Qr. L.J. 303- 

50 IQ. 481 = 98 P L.R. 1918. 

8. 27— Admissions— Adinissi&tftty in 

evidence under fl. 27. 

It is legitimate to reooed evidenoe that an 
aooused person said "I will poiat out oertain 
property" if such 'statement leads to a 
disoovery ; but it is not legitimate to reoord as 
an evidenoe that an aooused sa»d 4, i will point 
out certain property whioh I ootoiued as my 
share of the booty in the daooity.” (Leslie 
Jones, J.) Qurdit Binqr v Emperor. 

83 P.L.R. 1918-9 P.W R 19i80f.-» 
44 1.0, 967- 19 0 L.J, 489. 
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S 27 — Information leading lo dts- 

coveip —Hiding place not his own. 

Though a person points out a plaoe not his 
own where stolen property is concealed, the 
Court should not conolude that the person bad 
received or retained it. (17 A. 576 ; 20 P.R. 
1905 Cr, R.) The mere knowledge of the plaoe 
of concealment does not 6bow that the person 
having such koowledge actually received the 
stolen articles or participated in the act of con- 
cealment. (Chevis and Shadi Lai, JJ.) 
Emperor© Buta 6inc,h 18 Or. l.J 490 = 

89 1 0. 330 = 1 P.R. 1917 Cr. 

S 27 — First information. 

Where two or more persons are alleged to 
have given certain information to the police 
which led to tho arrest of the accused, it is only 
the information given first which is admissible 
under 6. 27 of the Evidence Act. 6 All. 509, 
Poll. {Lislie Jonts , J ) Ram SINGH v. 
Emperor. 7 P R. 1916 (Cr) = 

34 I.C, 993 = 17 Or. L.J 273 = 
35 P.W.R, 1916 (Cr). 

S 27 —Discovery as a result of a 

statement of the accused— Statement, admissi- 
bility of . 

A statement is admissible in evidence under 
8. 27 when as a consequence of it, there is a 
disoovery incriminating the person making the 
statement. (ScoM Smith and Shadi Lai , JJ.) 
Isher Singh v Emperor 

72 P.L. R. 1916 = 24 P.W.R. 1916 Cr = 
17 Cr. L J 183 = 33 I.C. 823 = 
53 P.W.R. 1*15 Cr. 

S. 27 — Confession — Information 

received from accused— How far relevant . 

Where an accused made a statement to the 
police that ho would point out tho spot where 
be had committed the murder and thereafter 
he conducted the police to the spot where earth 
was found saturated with blood, held, that so 
muoh of tho P >lice Sub-Inspector ’d evidence as 
related to the alleged confession by the accused 
that he committed the murder, was not admis- 
sible in evidenoe. {Kensington, C J. and 
Rattigan , J.) TARA 6INGB v. EMPEROR. 

16 Cr. L J. 545 = 11 P R. 1913 Cr.= 
29 I.C. 817 = 61 P.W.R. 1915 Or. 

8. 57 — Joint discovery — Track evi- 
dence. 

Track evidence is of no value if the compari- 
son is made 8 or 9 days after the affairs. 
Where more than one accused person in cus- 
tody of the police point out this or produce 
that jointly, suob an evidence of joint discovery 
is not sufficient for a oonviction. 3 I.O, 622, 
Foil. {Johnstone, J.) Path ana v. Emperor. 

9 P.W R. 1914 Cr. = 24 1.0. 687 = 
13 Cr. L J. 499 = 61 P L R. 1914. 

S. 57 — Incriminating statement — 

Production of articles- Police custody , 

Where there is praotically no evidence at all 
against an accused except an incriminating 
statement under 8. 27, the latter should be 


EVIDENCE ACT (I of 1872), 8, 27J 

viewed with great caution and suspicion. The 
statement of an accused that be buried the 
weapon iu a oertaiu plaoe 13 relevant but not 
the part of the statement that it was the 
weapon with which he had committed the 
crime. If the accused produoed the article 
bunsclf, the fact that be prcduccd it at a 
particular place may be proved, but the 
accompanying statement that be buried it there 
is inadmissible. The statement of the acoused 
that he could point out a spot and that blood- 
stains would be found there i3 admissible but 
not that it was at that spot that be committed 
the orime. {Reid and Rattigan. JJ ) 8ANTA 
Singh v. Emperor. 14 Cr. L J. 190 = 

15 P.W.R. 1913 Or = 19 I.C. 190 = 

171 P L R. 1918. 

S. 27 -Applicability— Place already 

discovered. 

When a material fact has already been dis- 
covered, the accused’s statement while in 
polioe custody relating thereto, is not admis- 
sible under 8. 27, {Williams, J Manna t>. 
Emperor. 12 Or. L.J. 35 = 9 I.C. 232 = 

3 P.W.R. 1911 Or. 

S. 27 —Statement of accused— Extent. 

to whi:h relevant . 

A statement mado by an accused may be 
proved under 8. 27 of tho Aot, so far as it 
relates to any material facts discovered in 
consequence, even though tho polioo were 
present when the statement was made. 
(Spencer, J ) NAINAMALAI KONAN, In re. 

23 Or. L.J. 097=69 I 0. 377 = 

14 L. W. 418. 

88.27,80 and 114— Information by 

accused — Retracted confession— Corroboration, 

To bring an information by accused under 
8. 27, the information must have had the direct 
effect of leading to the disoovery of the stolen 
property. Unless a confession is corroborated 
in material particulars and by independent 
testimony, it should not be the basis of a oon- 
viction. {Seshagiri Iyer and Moore, JJ.) 
RAMASWAMI BOYAN V. EMPEROR. 

21 Cr. L.J. 79 = 54 1.0. 479 = 11 L.W. 8. 

Sa. 27 and 30 — Confession— Duty of 

prosecution to adduce independent evidence — 
Trial for murder. 

Per Lyle, A.J G. — Although criminals do at 
times confess for no apparent reason, they 
generally do so In some vague hope of c^oapiog 
from the penalty of their orime when they 
koow or believe tbsre is evidenoe. Per Ashworth, 
A.JC. — When an acoused person has pointed 
out the whereabouts of the body of a man who 
has undoubtedly been murdered and has made a 
confession wbioh not only is unoontradioted by 
any of the faots proved in the oase but indeed 
reoeives oorroboration in respeot of many points 
then the confession should be held to be true 
as implicating the person makiDg it, unless he 
oan make out a story to the oontrary. It is- 
not necessary that the confession of an acoused 
should reoeive direct corroboration as to the 
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fact that the accused was concerned in the 
oflenoe. It ia sufficient that there is such 
corroboration of the confession as to indicate 
that the acoused had each knowledge o! the 
circumstances of the oflence as would suggest 
hi9 taking part in it, ( Kanhaiya Lai, J.C., 
Lyle and Ashworth, A. J Cs.)Higa t>. Emperor. 

4 D P L R. lO.C ) 50 = 9 O.L J. 190 = 
23 Cr. L.J. 481 = 1922 Oudh 262. 

— 8. 27— Confession not leading to dis- 

covery of anything . 

When a person accused of murder oflered to 
ehow to the polioe the scene of the murder 
and the place where the deceased’s things 
lie concealed, both of whiob bad already been 
disolosed by an accomplice. Held, that the 
conduct of the acoueed in this respect was 
inadmissible in evidence against him. iFoz , 
C.J. and Ormond , J.i Pan Gang v . EMPEROR, 

42 I.G. 1002 = 19 Or. L.J, 42. 

8. 27 —Confession— Inducement from 

person in authority , 

A confession whiob appears to have been 
caused by some inducement lrom some person 
in authority re inadmissible in evidence. (Par- 
lett , J.) Shwe HMON v. Emperor. 

14 Or. LJ. 417 = 20 I C. 401 = 

8 Bur. L.T. 109. 

8. 21— Information given by accused 

leading to discovery— Statement of co-accuud— 
^dmissibifify of— Police mashirnamah. 

Information by two persoQ9 whiob leads to 
the discovery of a fact is relevant and so much 
of the statement of eaoh which relates to the 
faot discovered is admissible against both'; 
statements of oo-aocueed after the discovery 
are irrelevant. 24 W.R. Cr. 86, Ref. After 
one aooased has made a discovery the other 
should not be asked Co do the same. 2 Bom. 
L.R. 1089, Ref* Police mas/iirnamahs are 
always very important as a contemporaneous 
record of events ooourring in the investigation 
and they should generally be exhibited with 
the exception of irrelevant parts, (Praff, J.O. 
and Crouch , A. J.O.) 8ULBM an v. Emperor. 

17 Or. L J. 805 = 34 1.0. 674-10 8.L.R. 7. 

— s, 27— Statement after discovery — 

Pointing out property— Value of, 

A statement by accused not leading to diB* 
oovery of property but made alter disoovery and 
production of the property ja irrelevant. The 
production or the pointing out may indicate 
that the aooueed was in possession or that he 
had innocent knowledge that tbo artioles bad 
been lelt there by some one else# ( Pratt , J.O. 
and Hayward, A. J.C.) Emperor v . PHOTO. 

It Or.LJ. 819 = 18 l.O. 801-8 8.L.R. 287. 

— B. 27 — Applicability , 

B. 27 ia a proviso to 8s. 94, 96 and 96. 81 A, 
599, Foil. Statement made to the polioe ii ad- 
missible though the aooueed himself makes the 
disoovery About whiob the statement is made* • 
Confession to person in authority who holds 
outi inducements to oonfeaa ia not Admissible 


EVIDENCE AOT (I ol 1872), 8. 30-Oonfea»lon 
— Admissibility. 

even so far as it relates to the disoovery of 
articles if the accused was noun police cost ody. 
( Hayward , J.C. and Legait, A J.O.) 

ATOR t . DABDD. w }} Cr L J. lltf = 

9 I.C. 718 = 4 S L R. 209. 


8. 28 — Confession made while in 

immediate vicinity of police . 

A confession by an aooused in police deten- 
tion as a suspect made in the immediate 
vioiDity of the polioe, to a Zaildar could not be 
proved unless made to a Magistrate though the 
acoused may Dot have been bandioapped, as, to 
all intents and purposes be was in police cus- 
tody. ( Johnstone , C.J. and Chevis, J.) KARAM 
Singh v. Emperor. 32 P.W.R 1916 Or.= 
17 Cr. L.J. 226 = 188 P.L R. 1916 = 
34 I.C. 642 = 28 P.R. 1918 Cr. 


* S. 28— Confession to Magistrate soon 

after inducement by person in authority • 

Oonfe89ions to the Magistrate made soon 
after inducements held out by oeriain Zamin- 
dareeenl by the police* are inadmissible as there 
ia nothing to show that the impression caused 
by the inducement held out by the Zamindara 
bad been removed so a9 to make the confession 
admissible under 8. 28. ( Hayward , J.O. and 
Leggatt% A. J.C.) IMPBBATOR v. DABUD. 

12 Or. L J. 119 = 9 l.O. 718 = 4 S L.R. 209. 


S. 30. 

CONFESSION— ADMISSIBILITY. 

CON FES6ION— CORROBORATION, 

Confession— evidentiary value, 

JOINT TRIAL— MEANING OF. 

PLEA OF GUILTY. 

Retracted confession. 

SELF-EXCULPATORY STATEMENT. 

Oonfesiion, Admissibility. 

S. *30 —Confession — Admissidiliff/ — 

Co-accused— Admissibility of confession— Mode 
of proof. 

Where an aooueed person after ho is arrested 
makes a oonfeesion implicating the other 
accused aud the confession is sought Vo be used 
against them, it is incumbent on the proseoution 
to disolose the name of the offioer who made 
the arrest and produce him or any other person 
who oould speak to the oiroumstanoes under 
wbioh the confession was made so as to enable 
the defenoe to ascertain by cross-examination 
what inducements were oflered to the aooUBed 
to make it and what generally were the oiroum- 
atanoea that attended the confession. ; Lord 
•dfkinson). Vaithinatha Pillai v . Empb* 
ROB. 86 M 801 = 17 C.WN. 1110 — 

14 U.L,T, 263-28 M,L.J. 818 = 
11 A. L.J. 881-18 O L J. 368- 
(1918) M.W.N. 806-14 Gr.L J. 577- 
15 Bom. L.R. 910-21 l.O, 869- 
40 I. A. 198 (P.O.). 

8. $0 -Confession — Admissibility— 

Co-accuud, 

In a criminal trial it ia the duty of the prose* 
oution to prove all relevant faota essential to- 
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EVIDENCE *0T (I of 1872), 8. 30— Confewlon 
— Adrohii bllity. 

establish the guilt of ao accused person. A 
statement made under 9. 364. Cr. P. C., by a 
thief in his own defence is uot admissible 
against another person charged with being the 
receiver of stolen property. Toe expression 
“proving a confession" is inapplicable to the 
questions and answers UDder 8. 364, Cr. P. 
Code (Walsh, J.) MaBaDEO PRARAD v. 
Emperor. 48 A. 323 = 21 A L.J. i79 = 

L.R 4 A 57 (Cr.) = 
1928 All. 822. 

S. 30 — Confession -Admissbility 

Statements made by one accused against 
co-accused are admissible if the requirement of 
8. 30 of Evidence Act are fulfilled. (Ryves, J.) 
Bambit v. Emperor. 20 a l j 178 = 

23 Cr. L.J. 193 = 1922 A. 24. 

8. 30— Confession— Admissibility — 

Joint trial. 

During the joint trial of several persons, one 
of them made a statement confessing his guilt 
and implicating some of the other accused. 
Held, that the confessing accused was tried 
jointly with th6 other accused and the confes- 
sion could be considered along with other 
evidence against all the accused. ( Chamber 
and Piggott , JJ ) EMPEROR c. Dip NabaIX. 

13 A L J. 337 = 28 I C 663 = 
16 Cr. L.J. 327 = 87 All. 247. 

S. 60 — Confession — Admissibility 

against co accused in proceidings under 8. 110 
of the Cr. P. Code . 

The confessiou of an acoused in a dacoity 
case is not admissible in evidence against a 
co-accused in that c*se in a proceeding under 
8. 110 of the Cr P. Code (Sanderson. C.J. and 
Mooketjee , J.) MAFIZCDDIN Kban v . 
Emperor. 28C.W N. 2)9 = 61 I c. 793 = 

22 Cr. L J. 411 = 33 C L J. 70. 

I 

8. 30 — Confession — Admissibility — 

Statement of accused alter arrest — Not amount- 
ing to confession. 

The statement of an accused made after 
arrest and not amounting to a confession is net 
admissible in evidence agam9t a co-accused 
either under 8. 10 or 8 33, but only against 
himself. The admission does not however 
effect the conviction when no stress was laid 
on such statement by the lower Courts. 
38 Cal. 169. Foil. [Teunon and Cuming, JJ.) 
8ital 6ingh u. Emperor. 46 Cal 710 = 
210r.LJ. 8 = 84 1 0 63 = 30 O.L J 255. 

8s. 30 and 24 — Confession — Admis- 

sibility. 

A confession to be admissible in evidence 
under 8. 30 mast be relevant under 8. 24 of 
the Evidence Act. K as a witness in N’s trial 
made a statement implicating himself and V. K. 
was then added as a co-accused. It was held 
that K's statement was relevant under 8. 30 as 
it was a confession made by a co-accused, 
K. being a co-accused when hi9 statement was 


EVIDENCE ACT (I of 1672 . 8. 80-ConfesiloB 
— Admissibility. 

used. (Reid. C.J. and Johnstone , J.) EMPE- 
ROR v. UMDA. 9 P R 1911 Or. = 

22 P.W.R. 1911 Cr =10 I C 310 = 

12 Or. L.J 267 = 168 P.L.R. 1911. 

8. 30 — Confession — Admissibility — 

Trial of a number if accused before the Magis- 
trate— Plea of guilty by some after implicating 
all— Joint trial— Aamissibility of confession by 
accused pleading guilty. 

Where in a trial of several persons when 
the prosecution evidence was conoluded and 
the accused were atked to enter upon their de- 
fence, two of the accused pleaded guilty and in 
doing so impleaded the others and all of them 
were tried together, the statement of the two 
oan be admissible for convicting the others. 
(Ayling, J.) In re VEMPALLI BALT REDDY. 

14 M.L.T. 453 = 22 1 C 167 = 
15 Or. L.J. l3 = 38Mad 302. 

3. 80— Confession— Admissibility. 

A statement of an accused must amount to 
a confession before it can be oensidered against 
his co-accnsed under 8. 90 of the Aot. 
(White, C.J , Sankaran Nair and Ayling, JJ.) 
Emperor v. Nilkanta. 

(1912) M.W.N 207 = 35 Mad. 247 = 

13 Cr. L J. 30) = 22 M L J. 490 = 
14 I.C. 849= 11 M.L.T. 1 (Supp.) (S B.). 

S 80 — Confetsiin — Admissibility— 

Co a'cu cd. 

S. ?0 of the Evidence Act does not say that 
the confession referred to therein is relevant 
hut only says that the Court may take it into 
consideration against the co-accused. The Court 
might take into consideration suob oonfession 
with or supplementary to relevant faols which 
may form the basis of a judgment. 33 C. 559, 
Ref. As a matter of judicial prudenoe a con- 
fession implicating others mu6t be regarded 
with suspicion. (Uallifcx, Prideauz and 
Kotwal. A. J Cs ) 8 a pku v. Emperor. 

23 Cr. L J. 129 = 1922 Nag. 146. 

S. 80 — Confession — Admissibility— 

Con/e tsijti made before Magistrate in Native 
State — If can be used against co-accused. 

Confessions recorded in the manner provided 
by tbo Cr. P. Code, even though made to Mag- 
istrates outside British India, if proved against 
the persons who made them, may be taken into 
consideration against other* who are being 
tried jointly for the same ‘offence. ( Rallifax 
and Mocnair, A.J.Cp.I GOVINDa v EMPEROR. 

23 Cr. L J. 173 = 69 I C. 257 = 

17 N L R. 113. 

8. 30— Confession— Admissibility— Co- 

accused. 

It is not the law that unless a confessing 
prisoner implicates himself as fully as his oo- 
accused, the statement will not be admissible, 
the principle being tbereis no guarantee that the 
maker of the confession is speaking the truth. 
All that is required is that the confession shall 
substantially implicate its maker in regard to 
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lion— Admissibility. 

the crime with which he and hie oo-aocused are 
obarged. It is not neoeaeary that there should 
be an admission of actual guilt. The admission 
may establish oonstruotive guilt- 8. 30 of the 
Evidence Aot applies to confessions made to the 
residents of the same village as the aoou6ed. 
MuV.rck and Becknil, JJ.) 9uKa RaUT v. 
EMPEBOB. 73 1 0. 705 = 4 P L.T- 505. 

8 . 30 — Confession— Admissibility— 

Meaning o/ eo-accused. 

Where aoo-accused made a statement in gaol 
to the 8 D.O. that he was being tortured to 
make confession and subsequently made 
confession implicating himself and the other 
aooused and pardon under 8. 357 was tendered 
and the oaso against him withdrawn under 
8. 495, Cr. P. Code Qeld % he ie not a co- 
aocused though examined as a prosecution 
witness. ( Jioala Prasad, J.) QDEOBOA jabin 
v . King-Emperor. 2 P L.T. 123. 

Confession— Corroboration. 

8. 30— Confession — Corroboration- 

Necessity . 

Per 8cott, C.J. and Beaton . J. — The rule is 
that a man is not to be convicted solely on the 
confessions of oo-aonused and it follows that be 
must not be oonvioted on such confessions 
together with evidence of the ordinary kind 
which is trivial or unimportant. Where how- 
ever there is, apart from the confessions, a 
body of evidenoe and circumstances enough to 
support a oonviotion, if the evidenoe ie aocepted 
as free from untruth or exaggeration or serious 
mistake or distortion, the Court oan take the 
confessions into consideration and consider 
together the evidence, tho circumstances and 
the confessions. The material should not be 
divided into parts. Whore the confession of a 
oo-aocused is corroborated, it matters not 
whether oq proving the oase at the trial, the 
oonfesaion preoedes the other evidenoe or vice 
versa. Thero is no rule as to what wonld 
constitute sufficient independent corroboration 
in a particular oaee. The evidenoe which is 
supposed to afford independent corroboration 
muet be in itself reliable ; othorwiae it will not 
be independent oorroboration. The value of 
the confessions of an accused, against a oo- 
aooused when those confessions are retracted at 
the trial, is very low. (Scoff, O.J., Beaton and 
8hah 9 JJ.) Empbrob v. 8abit khan. 

4k Bora 739-20 Cr. L.J 417 = 

51 l.C. 65/ = 21 Bom. L.R. 448. 

— — B. 80 -Confession — Oorroboration— 
C> accused— Weight due to. 

The oonfeseioD of a oo-aocused can be taken 
into consideration but the Court requires oorro- 
boration before acting upon auoh a oonfesaion. 
Where the oorroboration ooniiated of statements 
of witnesses wfaioh though giving rise to euapi- 
oiob, were consistent with the inuooenno of the 
tdfeUBed* Ifcht the oorroboration fell far 


EYIDENOE ACT J of 1372), S. 30— Confes- 
sion— Evidentiary value. 

ebon of what is required to support a coi- 
tion. (Fletcher and Beachcroft, JJ-) 
rob v. Babur all 42 *ai. 

19 0 B N. 584=* 16 Or L J. 321« 
28 I 0. 657 ^21 0 L J. 492. 

8s. 30. 114, Ulua. (b) and m— Con- 
fession— Corroboration. 

On a proper consideration of 8. 114» illua. (6) 
where there are more than one aooused person 
there must be oorroboration against each of 
them showing bis oonneotion with the offence, 
if the accomplice’s evidence ie to be acted upon, 
( Johnstone f C.J. and Smith, J.) NlKKA v. EM- 
PEROR. 17 Cr. L J. 156 = 83 1 C. 636 = 

p w r iQifi n*v 


8. 30— Confessions by co accused— Cor- 
roboration — Conviction corroboration necessary . 

A ooDviotion based entirely on statements 
oontained in confessions of oo-aooused persons, 
is not sustainable. ( Ormond J.i NGA PO 
Kya v. Emperor. 12 Or. L J. 463 = 

11 1.0. 1001 = 4 Bur. L.T. 189. 


Confession— Evidentiary value. 

S. ZO— Confession— Evidentiary value 

— Probative value of a co-accused ' s evidence. 

The true effect of 8. 80 i6 that the Court oan 
only treat a confession as lending assurance to 
other evidence against a oo-aooused. A convic- 
tion on the confession of a oo-aooueed alone 
would be bad in law. A retracted confession 
6hould not be relied upon. (Jenfcms. C.J., Brett 
and Chatterjee, JJ.) Emperor v. NONI 
GorAL. 38 Cal. 839 = 12 Or. L J. 288 = 

10 l.C. 382 = 13 O.W.N. 393. 

S. 30— Confession— Evidentiary value 

— Test of admissibility . 

Whether the confession of an acoused oan be 
used against bis co-aocused should be deter- 
mined on seeing whether the accused oan bo 
oonvioted on that confession ol Ihe crime 
with whioh he aDd the oo-aooused were 
charged. ( Shadi Lai, C J. and WHberforce. J,) 
Chunni Lad v. Empebor. 60 1 0. 660- 

22 Or. L.J. 260. 

8. 80 -Confession— .fividenfiarp value 

— Value of. 

The oonfesaion ol a co-aooused must be 
corroborated by independent evidence in some 
material oiroometanoes so as to justify a con- 
viction. (Shadi Lai, O.J. and LeslteJones. J.) 
KEHB SINGH V. EMPBROB. 92 Gr. L.J. *61- 
39 1.0. 913-11 P.W.R, 1921 Or, 

— 8-80- Confession— Evident iary value 

— Weight due to. 

The confession of an aooused should not oarry 
the same weight aa the evidenoe of the earns 
person if he were examined aa a witness. The 
Court must.after the most oarelul consideration, 
deoide whether the degree of proof prescribed* 
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EVIDENCE ACT .1 of 1672.1, S. 30- Joiot trial, 
roeaulog of. 


EVIDENCE ACT (I of 1672), S. 30-Retracted 
confetiioo. 


by Q. 3 of the Evidence Act baa been reached 
or not. ( Saunders . A J.C.) E.V1PRROR v. Nga 
PO THA. 14 Cr. L.J 566 = 

21 10. 166 = (1913) 1 U B.R. 170. 

Joiot trial, meaning of. 

S. 30 — Joint trial, meaning of— Pro- 
ceedings under S. 117, Cr. P. Code. 

Persons against wb'm proceedings are being 
jointly taken under S 117, Cr. P. Code, in one 
and the same enquiry are not on their joint 
trial for the same ofhnee within 8. 30 of the 
Evidence Act. I Pioqolt . J.) Sar.ju v. EM- 
PEROR. 41 All 231 = 17 A L J. 147 = 

20 Or. L J. 206=49 I.C. 654 = 
1 U.P.L R. H.C.) 89 

S. 30— Joint trial, meaning of — Con- 
fession of co-accused — Admissibility— Proceed- 
ings under S. 110, Cr. P. Cede. 

A oonfession by an aoou6ed implicating 
himself aud two others in a oharge of dacoity 
is inadmissible against the others in a proceed- 
ing under 8. Ii0 of the Cr. P. Code. ( Teunon 
and]Newbould, JJ.) AMIRULDA Pramanik v. 
Emperor. 20 Cr. L J. 201 - 49 I 0. 649 = 

22 C.W.N, 408. 

S. 30 - Joint trial , meaning of— Trial 

once joint but separated later on. 

Where two aocused were originally oharged 
together but were later on tried separately, a 
statement by one cannot be used against the 
other. (Krishnan, J.) In re RAMUDU AIYAB. 

44 M L.J. 243 = 17 L.W. 370 = 
32 M L.T. iH. C.) 818 = 
24 Cr. L J. 426 = 1923 Mad. 305. 

■ "8. 30— Joint trial , meaning of-— Con- 

ftssion of co accused— If can be uied against the 
other — Retraction— Effect. 

J iWbere one of two porsons, were jointly tried 
for the offence of murder made a confession, 
whioh implicated himself only of the cffence of 
grievous hurt, field , Per Oldfield and Oigers , 
JJ. (Rameiam, J., dissenting) that it could be 
used as a oonfession under 8. 30 of the Indian 
Evidenoe Aot, as against the other aooueed. 

I Oldfield , Ramesam , ani Odgers. JJ.) 
In re Manicka Padayacbi 

25 Cr. L J. 385 = 72 I.C. 447 = 14 L.W. 474. 

8. 30 — Join! ttial meaning of — Guilty 

— Refused to examine witnesses. 

Where one of the acoused pleaded guilty and 
was examined at the end of the proBeoution 
case, and declined to jaII any witnesses, the 
trial was a joint trial, eo that hie confession 
could bo taken rnto consideration against the 
other accused. ( Saunders , A. J.C.) EMPEROR 
v, Nga PO THA. 14 Cr. L J. 566 = 

21 I C. 166 = U. B.R. 1 11913) 170. 

8. 30- Joint trial, meaning of— Con' 

fession by persons jointly t>itd /cr the same 
offence — Penal Code , S. 467. 

A oenviotion under 8. 457, I-P.O., based on 
the confession of a co-acoueed who was being 


tried along with the prisoner under 8. 411, 
I P.C., is unsound and must be set aside. 
( Eales . J.C.) Nga Po Tok v. Emperor. 

14 Cr. L J. 376=20 I C. 136 = 
U.B.R. 1 v 19 12 ) 158. 

Plea of Guilty. 

S. 30 - Plei of guilty — Co-accused 

pleading guilty— If plea can be used against the 
other accused. 

The plea of guilty of one oo-accusad who is 
removed from the dook while the other alone 
is tried, cannot bo taken into consideration 
against that other. ( Carnduff , J.) EMPEROR 
V. Kermat SIRDAR. 38 Cal. 446 = 

12 Cr. L J. 4/9 = 12 I.C. 87 = 10 0 W.N. 49. 

S. 30 — Plea of guilty. 

A confession made by accused pleading 
guilty is not admissible iu evidence against the 
other aocused. ( Johnstone and Shoh Din, JJ.) 
Kanhajya v. Emperor. 

54 P.W.R. (Cr.) 1911 = 12 Cr L.J. 603 = 
12 I.C. 981 = 15 P.R. (Cr.) 1911. 

8 30 —Plea of guilty— Conviction xehen 

stolen property not found in possession. 

Where an aocused was convioted of thoft by 
house breaking not because »Dy stolen property 
was found in his house but beo*U6o a single 
witness 6aid he saw him near complainant's 
hous9 about the time the offence was commit- 
ted aod because hie oo-accu6ed stated that he 
was the culprit and that he the oo-aooused had 
barn given the stolen property by him. Held, 
that the conviction could not be sustained. 
(Saunders, A.J C.) NGA PO Han v. Emperor. 

14 Cr. L.J. 370 = 21 1.0. 170 (11 = 

1 U B.R. 169. 


Retracted Confession. 

Si. 30 and 114 — Retracted confession 

— Confession by co-accused— Value of retracted 
confession , 

The oonfession referred to in B. 30 oannot 
be restricted to an uoretrAoted confession and 
there is nothing to prevent a Court from oon- 
vioting after considering the confession but 
the rules of praotice of the High Courts in 
India are to be observed when exeroising the 
discretion. A conviction founded solely on 
the confessions of oo-acoused oannot be sus- 
tained. 8. 114 of the Evidence Aot applies to 
the testimony of an accomplice on oath but not 
to a confession and a Judgesitting with assessors 
ought never to convict solely on oonfession but 
where sitting with jury he could either ask the 
aocused to withdraw the confession or direot 
them to acquit unless corroborated in material 
particulars by independent evidence, t&facleod , 
Beaton and Shah, JJ.) GANGAPPA v. 
Emperor. 38 Bom, isb — 

14 Op. L.J. 623 = 
21 I.C. 678 = 15 Bom. L.R, 975. 
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EVIDENCE ACT (I of 1872), 8. 80— Retracted 
Confession. 

- -q. 30 — Retracted confession— Eviden- 
tiary value of. 

Where a oonfe3eion made by an acouged 
person 10 subsequently retraoted by him and he 
does not implicate himself in the murder though 
he stated he was one of the conspirators. Held , 
the confession could not be taken iuto aocount 
against the co arouaed for the person making 
the confession did not intend to implicate 
himself though he actually did 00. As against 

the person making the oonfession it was oertain- 

ly admissible in evidence. (SJiadi Lai, C.J. 
and Harrison, J.) HAYAT u. Emperor. 

4 Lah. L.J. 41=23 Cr L J. 361 = 

1922 Lah, 119. 


S, 30— Retracted confession— Murder 


I 


— Conviction . 

It is unsafe to base the conviction for murder 
on the retraoted confession of an accused unless 
it is corroborated by trustworthy evidence in 
all material particulars. (Scoff-Smifh and 
Shadi Lai . JJ.i Sher Khan v. Emperor. 

2 P.W.R. 1917, Cr. =73 P L.R. 1917 = 
18 Cr. L J. 779 = 11 1.0. 133. 

S. 30 — Retracted confession — Cor - 


•roboraiion. 

Ae against a co-accused a confession which 
has bean retracted at the first opportunity 
should not be relied upon, if it is not corrobo- 
rated by independent testimony. ( Johnstone , 
C.J. and Chevis , J.) Karam 8INGH u. EMPE- 
ROR. 32 P.W.R 1916 Cr.~17 Or. L.J. 226 = 
26 P.R. 1918 Or. -34 I 0.642 = 
138 P.L.R. 1916. 

•S. 30 — Retracted confession — Co- 


accuud— Evidence against. 

Where in a oharge of murder, one of the two 
accused makes a confession implicating the 
other accused also but reteaota it later on, 
independent evidence should be forthcoming 
in regard to each aooused implicated. Where 
there is no real oorroboration of the retraoted 
confession, the accused are entitled to the 
benefit of the doubt and must be acquitted, 
i8hah Din and Le-Roseignol, J J.) NOR MAHO- 
MED v. Emperor. 22 P.W.R. 1913 Or. 

29 1.0. 101-16 Or. L.J. 469 
168 P.L.R. 1915. 


3. 30— Retracted confession— Value of 
— Corroboration , necessity of. 

A retraoted confession of a oo-aoaused is 
admissible under 8. 90 of the Evidence Aot and 
can be taken into conaidezation against him, 
but it is a well-established principle of law 
that the confession of a oo-aooused cannot be 
regarded as sufficient to support a oonviotion 
QUleBB corroborated in material particulars by 
other evidenoe, (Chiefs and 8hadi Lai , J J.) 
Mohammad u. Emprbob. b PL R. 1918 < 
tee'f'j 16 Op, L.J. 157 - 27 1 0 221- 

*tuu ' 3 P.W.R. 1918 (Op.). 


EYIDEN0E ACT il of 1672), S. 30— Self-ex- 
culpatory Statement. 

Ss. 30 and 24 — Retracted confession. 

Extra iudioial confession by boys cajoled or 
frightened but retracted before the committing 
Magistrate, does not prove a oase against per- 
sons jointly aooused with the boya. (Ke«d, UJ. 
and Rattigan.3.) Kotab A LI v. BMPEBOB. 
42 P.W.R 1911 i0p.) = 12 Cr. L.J. 337== 

12 10. 97i=>l4 P R. 1911 (Cr.). 

8. 30 — Retracted confession o / a c o- 

aecused. 

A retraoted oonfession of a oo-accused under 
8 . 30 should not be considered as supplying 
sufficient evidence for the oonviotioD of the 
other oo-acouaed. (Johnstone and Shah Din , 
jj.) ataya v. Emperor. 3 P.R* 191* Or.- 
27 P.W.R 1911 Cp. -12 Op. L.J. 276- 
10 I.C. 837 = 91 P.L.R. 1911. 

S. 30 —Retracted confession . 

Held, per Curiam. — A retraoted oonfession 
requires strong oorroboration, in all material 
particulars, Per Oldfield and i^amrsara, JJ.— 
Where a retracted confession is not corrobora- 
ted in a material particular, vis , the connec- 
tion of the other aooused with the cause of tho 
death, that other aooused must be aoquitted. 
(Oldfield, Ramesam and Odgers , JJ.) In re 
MANIKKA PADAYAOH1. 24 Or. L J. 383 = 

72 1.0. 497 = 14 L.W. 474. 

S|. 80 and 114 (b)— Retracted con- 
fession of to accused— Conviction. 

The weight to be given to a retracted confes- 
sion depends upon the oiroumetanoeo under 
wbioh it is made and on the intrin6io value of 
the oonfesBion. The oonfession of a oo-aoonsed 
is not the samo thing »i the testimony of an 
accomplice. It may betaken into consideration 
ae lending support to other evidenoe. But in 
the absence of other evidenoe, conviction based 
upon it is improper. (£190, J.O.) NGA BAN 
NYEBN t>. EMPEROR, 3 U.B.R. (19171 B~ 

18 Cp. L.J. 774 = 41 I.C. 1E0 = 
11 Bar. L.T. 140. 

Si. 30, 114 and 118— Retracted con- 
fession of accomplice— Value of. 

There is nothing in law to prevent the oon- 
viotion of a man on the uncorroborated and 
retraoted confession of a oo-aooused, if it be 
believed against him. (Efarfnoll and Young , 
JJ.) Nqa Tun E. v. Emperor. 

14 Op. L.J. 179-19 1.0, 179 = 6 Bup. L.T. 47, 

Self-exculpatory Statement. 

— — S. 30— Self-exculpatory Statement- 
Admissibility. 

The sell-exoalpatory statement of the wife, 
to the efieot, that the white substance was 
administered on theassurauoe by her paramour 
that it would bring about good feeling, did not 
amount to a oonfeeaioa and oould not bo used 
against tho paramour as orimioal conspiracy 
was not proved. (Mookerjee and Beaohcroft, 
JJ.) KUBIft Baband QHaBHBAR MA v. 
Emperor. l4 0r.LJ 886 = 

21 I.C, 378 = 16 0*L J. 090 
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EYIDENCE ACT (I of 187Jj, S. 30-Self, 
exculpatory Statement. 

S. 30 — Sell-exculpatory only in respect 

of robbery. 

A confession by each of oo-acoused implica- 
ting self and co-accused as regards robbery but 
throwing entire burden for murder on tbe 
other is admieeible as regards former and but 
inadmissible as regards the latter. (Scott- 
Smith and Harrison , JJ.) Mian Khan v. 
Emperor. 1923 Lah. 293. 

S. 80 -Sell-exculpatory statement . 

Where tbe evidence on a charge of murder 
coneists of a confession by one accused against 
another, the accused excepting himself, and the 
evidence of an approver to tbe efleot that be 
saw tbe deceased alive with the accused just 
before tbe murder, neither the confession nor 
the corroboration 6bcnld be acted upon. 
(Benson and Wallis, JJ,) MOORE Venkata 
V. IRAQ AKKAQlltl Nagi Brddi. 

12 Cr. L.J 56 i = 12 1 0, 653 = 
tlBll) 2 M W.N. *73. 

S. 30— Self exculpatory Confession — 

Stateminls by accused— Admissibility against 
maker co accused. 

A statement by an acouted person whioh 
suggests an mferenoe of guilt may amount to a 
confession though tbe person making tbe state- 
ment may direoily repudiate his participation 
in the crime. Such a statement may be tatron 
into consideration against the person making 
the statement, but it may be unsafe to U9e it 
against a oo-accueed. Whore, it appears chat 
the person making the statement was, at all 
events, an accessory preseot at the commission 
of tbe orime, the statement can boused against 
the co aoou6ed, if suffioient oorroboration is 
forthcoming. tKanhaiya Lai . J.C. and Ash- 
worth , a. J.C.) JA80D v. Emperor. 

20 Cr. L J 787 = 
53 1.0 691=6 O L J. 426 

S. 30 — Self -exculpatory — Confession 

of co accused— Retracted confession — Corro- 
boration. 

A retracted oonfession of a oo-aomsed, whioh 
is not self-implicating in tbe same degree as 
it implicates the co-accused is not safe to rely 
upon, in tbe absence of material corroboration. 
(Rce and AH Imam , JJ ) UPENDRA Nath v. 
Emperor. i9Gr, LJ.826 = 

46 I.G. 812 = (1918) Pat. 175. 

■ — — S. 31 — Admission— Evidentiary value. 

In 1903 tbe plaintiff's predeceasors-in-title 
made an admission in a oaeo brought by them 
against their step-mother to the efleot that a 
door existed at A in the oourt-yard now in 
dispute and that it had been opened by the 
father of the present defendant. Held that this 
admission alone was net suffioient to prove that 
the door was opened by defendant's father at 
any time prior to 1903. (Moti Sagar, J.) HlRA 
NaND v. AHMAD Yar. 1923 Lah. 608 il). 

— S 81 —Admission — Illiterate people 

—Not binding . 
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BYIDENOB ACT (I of 1872), 8. 32-Date ot 

Birth. 

Where an illiterate person called another 
his adopted son but did not intend him to 
te bis heir, the statement does not bind him, 

* Johnstone, C.J ) arjan Singh v. Darbara 
SINGH. 193 P L R. 1918 = 32 I.C, 312- 

MO P.W R. 1915.. 

8. il — Admissions— Weight due to. 

Express admissions of a party to a suit o* 
admissions implied from bis oooduot ar® 
strong evidence against him but he oan prov® 
he was mistaken or that they were falao. 29 A- 
184. Rel. \(Waz\r Hasan, A. J. C.) 8 HEO 
Dayal t>. Lalta Prasad. 23 O C. 184 = 

58 1.0. 608 = 7 OL J. 868, 

8 . 82 

Bhat’s Register. 

Date of Birth. 

Dying Declaration. 

Facts in issue. 

Family affairs, 
horoscope. 

Inconvenience. 

Ordinary Course of business. 
Panda’s Registrar. 

Pedigree. 

Proof of age. 

Recitals. 

Relationship. 

SPECIAL MEANS OF KNOWLEDGE. 
STATEMENTS AOAIN8T INTEREST. 

Witness dying during suit. 
Miscellaneous. 

Bhat'a Register. 

8. Z2—Bhat's Register— Qir Oossains. 

The Bhats are heralds interested in keeping 
family record whioh is evidence under 8. 32 
if it ooroes from proper oustody. (Richardson 
and Euda, JJ.) Kartick CHANDRA v. GOS- 
SAIN PBOTAP CHANDRA. 68 1.0. 894 = 

29 G W N. 908. 

Ss. 32 64 and 68— Bh<it'* Register- 

Genealogy— Copies of — Bhat's books. 

Copies of entries of genealogies in Bhat’s 
books are not admissible in evideooe where the 
originals are in oxistenoe but not produoed. 
The originals ar-* admiesible under 8. 32 (2) 
and 16) of the Evidenoe Aot, as it is a reoog- 
nieed duty and pursuit of a bhat to keep a 
g*n*alogy of families whero he nffiaiatos. 
(K twal and Findlay 9 A.J.Cs.) HAZ\RI Lal 
v. Har GOVIND. 48 l.C. 873. 

Date of Birth. 

8. 82, 8ab-Si. iB and 6», III . (1)— 

Dote of birth— Family book — E'ttry of birth 
of child— Admissibility. 

Iq support of his plea of minority, the deft, 
tendered in evidenoe at the trial an entry 
reoordiog the date of the deft’s, birth made by 
his deoeasod father in a book in whioh he made 
similar entries with regard to the other 
members of the family. Held, that under 
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BY1DBN0B ACT (I of 1812i,S. 32-Date of 
Birth. 

8. 32 (5) of the Evident), Aot and ill. (1) to 
the Bsotion the entry was admissible in evid- 
ence. 20 Oat. 700 : 24 Oal. 265 ; 25 Mad. 163 ; 
Ref ; 19 Q. B. 818. Dist. Illustrations appended 
to a statute are of great value in interpreting 
the meaning of the eaotion. ( Lord 8haw .) 
Mahomed Syedol abiffin t Yeoh Qoi 
GABK 21 0 W.N. 297 = (1917| II W.N 162 = 
19 Bom. L.B. 197-43 I A. 256 = 
39 1.0. 401 = {19l6, 2 A C. 373 = 
83 L J.PO. 13 = 113 LT. 564- 
32 T.L R. 678 (P.G ). 

8 32 (8) — Date of birth— Statement 

ai to date of birth by aunt— Admissibility, 

A statement in a guardianship petition made 
by a person's aunt that he was born on a 
■attain day and that she was his aunt 
is admissible in evidenoe as it relates to 
the existence of relationship. 20 C. 768, 
25 M. 183, Poll, ( Coze and Beaehsroft , JJ ) 
Monindba Mohan Roy v. Ram Kbishna. 

21 O.L J. 621 = 28 I.G. 696. 
[Overruling 20 0 L J. 302 = 27 I.O. 30 = 

190 W N 616] 

——8. 82 (8)— Date of birth— Admissibi- 
lity. 

Statements made by deceased persons are 
admissible to prove date of birth. 20 0. 750 ; 
24 G. 265 ; JJ6 M. 183 Poll. (Apfinp and 
Sishnpiri Aiyar, J J.) PatinhabkUBU t>. 
RAMAN Vabma. 24 1.0. 319 = 28 ML.J. 669. 


Dying declaration. 


1 S, 82 — Dying dtolaration— Signs made 

»n answer to queetion-Vetbal statement. 

Where a Magistrate went to reoord the dying 
deolaration o( a woman and although she 
oould not speak she in answer to questions put 
to her pointed out the aoouaed as the assailant; 
Held, that the questions and answers taken 
together might proporly be regarded aa verbal 
statement made by a person as to the oauee of 
her death within the meaning of S. 32, 
Evidenoe Aot and wsre therefore admissible in 
evidenoe. ( Newbould and Ohose, JJ.) EMPE- 
BOR V. 8ADHU Ohobn Dass. 49 Oal. 600- 
22 O W.N. 414 = 1922 Oal 409. 


— 8. *2— Dying declaration— Proof bt 

witness present. 1 

A dying fliblaration was reoorded in the p; 
senoe o! a witness, read over to the deceased 
the presence ol the witness and admitted 

-ho 11 !. 0 * 08 ^^ 0 be ootreok - I! tha "itne, 

aw9ar8 * 
oorreotly reproduoee t 

to wot, U.5 khh . deoea88d - that is euffioie 

ontainsd in . deoeafled ™ «ss the wor 
contained in that etatement. 86 Gal. 6G 

. ? _ •; :*fl Q*I. !»».» Gp, L J. 221 

1821 Oal. 832 (J 


EVIDENOE AOT (I of 1872), 8 82-Dying 
deolaration, 

8. 82 il) — declaration-^ What is 

— Statement $ prior to occurrence causing death 
— Admissibility . 

Dying declarations are statements made by a 
dying person aa to the injuries which culmina- 
ted in his death or the oiroumstanoes under 
which the injuries were iottioted. Statements 
made by a deceased long prior to the ooour- 
reooe resulting in death are not dying 
declarations and not admissible under the 
Evidenoe Aot. (Broadway and F{orde t JJ.) 
autab Singh v, empebob. 

4 Lah. 491-1924 Lah. 293. 

S. 32 — Dying declaration- Mode of 

proof. 

The rules laid down by Taylor, J. in (6 O. W. 

N. 72) should be followed in recording and 

proving dying declaration Witnesses 
should not be allowed to prove a dying decla- 
ration ae it ie a substantial pieoe of evidenoe in 
the oase. The relevant faot to bo proved ie the 
statement made and that statement ie not the 
document made by the Magieiraie. The only 
way ol proving a dying declaration is by the 
evidence of some witness who heard it made, 
the witness being at liberty to relreeh his 
memory by referring to the note made by him 
and read over by him at or about the time the 
statement is made ”, (Afcduf Kadir , J.) KUNJ 
Lal o. Empebob. ' 83 Or. L.J 417- 

67 1,0. 677=4 U P.L.R. (Lab.) 98. 

8. 32 (1 )— Dying declaration— Tran- 
saction resulting in death— Suicide owing to 
ill-treatment by accused , charged, under Penal 
Code , S. 930. 

The aoousod were charged under 8. 880, I.P, 

O. . with having for the purpose of extorting a 
confession, oaused hurt to one R , who com- 
mitted suioide owing to the ill-treatment. Held , 
that ill- treatment was the cause though* not 
the direot oause of the suicide and although the 
aoouaed were not legally responsible for the 
suioide, the whole affair, ill-treatment, and 
subsequent euioide, being oue transaction the 
statement of tho deoeasod was admissible under 
a, 32 (1) ol the Evidenoe Aot, (Shah Din and 
Chevis, JJ.) THE GROWN V. FAIZ. 

i 91 * «>*•) “42 P.W.R, 1916 iCr.)« 

38 1.0. 99B« 17 Gr.L J. 438-47 P.L.R. 1917. 

B. 32 (1 )— Dying declaration— Proof 

oh 

A dying declaration reoorded by a Magistrate 
is not evidence unless proved by the statement 
of the Magistrate though he is himself the 
oorimitting Magistrate in the oase. A Cohn 
cannot go beyond the rulothat every Btalemeni 
placed on the reoord must be properly proved. 
Dying declarations are not covered by the 
provisions of Chap. 41 ol the Or. P. 
O. ( Reid and Remington , JJ.) Ghazi p. 
Empebob. 14 Or. L,J. i8t- 

181.0. 883-239 P.L.R. 1918, 


Vol. Ill— 18 
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EVIDENCE ACT (1 of 1572), S. 32— Dying 
declaration. 

3. 32 - Dying declaration— Admissibi- 
lity of—Cr. P. C. Chip. 41— Proof of. 

A dying dedication recorded by a Magistrate 
should be prove! before it oao be accepted as 
evidenoe oud the fact that the Magistrate was 
the Committing Magistrate in the case is not un- 
reasonable in itself but is legally insufficient, 
make3 no d.flerence. Dying declarations are 
not covered by Ch. 4) of the Cr. P.C. to enable 
them to be admitted without proof. {Reid. C.J. 
and Kensington, J.) GHAZI v. EMPEROR. 

17 P R. 1911 Or =13 Cr. L.J. 223 = 

14 I.C. 417 = 48 P.ffl.R, 1911 Or, 

8. 32 i 1 ) — Dying declaration — Ad- 

misibility of. 

Evidenoe Aot mase3 dying declarations rele- 
vant facts as written statements of deoeased or 
written records of verbal statements whioh a 
deceased makes and whioh becomes substantive 
evidenoe of the cause of deceased’s death. An 
oral statement of the deceased about the oause 
of hie death may be proved by any who heard 
it as well a9 by the person who reoorded it. 
Under S. 321 it is not necessary that the magis- 
trate recording the confession should be called 
and be asked to refresh his memory by referr- 
ing to statements of witness under 5. 159 
of Evidence Aot. 8 0. 211; 6 C W.N. 72 
deasented from. (Spencer and Phillips , JJ). 

In re Karuppan 8AMBAN. 81 I 0. 389 = 

10 Or. L.J 759. 

8s. 32, 23— Dying declaration— When 

admissible. 

The dying declaration being the most import- 
ant pieoe of evidenoe must be as exact and full 
as possible. Where the reoord of the said 
declaration spoken to by the witnesses is appa- 
rently less than what they said, a retrial mu3t 
be held The propr legal mode of proving 
verbal statements of a deceased is to elioit it 
from the person who heard him m*ke it. The 
witness oan refresh his memory from the reoord 
of the statements returned by himself or by 
another in hie presence ; otherwise it is not 
relevant. If it ia a deposition in the presence 
of the aooused it would be relevant. A deoeased’e 
written statement 6igacd by him after having 
been satisfied of its accuracy is admissible 
under 8. 32 a3 his statement in writing. Such a 
statement would not debar a witness from 
proving tba f » the deceased said, independently 
of the writing. It would bo desirable to reoord, 
what the witness can reproduce from hie 
memory without reference to the writing. , 
(Abdur Rahim and Sadasiva Aiyar , JJ). 
PUBLIC PROSECUTOR V. BALA N*Gl REDDI. 

11 M.L T. 214 = 22 M.L.J. 483 = 13 I C. 308 = 

13 Or. L.J. 408 • (1912) M.W.N. 408. 

B. 32 —Dying declarations— Eviden- 
tiary value. 

A dying deolaration made after reoeiving 
extreme unction ihould generally be believed , 
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EVIDENCE AOT (1 of 16721. 8. 82-Dylog 

declaration. . . * 

to be true and aoted upoD. (Benson and Wallis , 
JJ ) Pattam v • Emperor 

12 Cr. L.J 528 = 12 1 0 296 = 
(1911) 2 M.W.N. 188. 

9. 32 ( 1 1 — Dying declaration — De- 
ponent not signing— Whether statement admis- 
siole in evidence — Hew preyed. 

A dying deolaration reduced to writing but 
not signed by the deponent, is not admissible 
in evidence, but must be proved by tbo oral 
testimony of the person who heard it. Notes 
of Police officer relating to a dying deolaration 
are not admissible in evidence, unless signed 
by the deponent, but in testifying to it, ho can 
refer to them to refresh his memory. 
(Ballifax. A J.C.l BHAGWan v EMPEROR. 

13 Or. L J. 243 = 23 I C. 195 = 10 N.L R. 19 

8. 32 - Dying declo* ation — Gestures o/ 

wounded person— Admissibility— Interpretation. 

Where a person whose throat had been out 
as a result of wbiob death ensued later, made 
certain gestures in reply to questions put by the 
police. Held, the gestures were admissible in 
evidence, 7 All. 395 Poll. The interpretation 
of the gesture is for the oourt alone and the 
opioion of witnesses as to their m<aniog is not 
evidence. (Couits and Ross , JJ.) CHANDRIKA 
Ram Kahar v. Emperor. 1 P. 401 = 

(19231 Pat 26 = 3 P L T. *37! = 
24 Or. L J 129 = 1 P L R Or. 77 = 

1922 P. 533. 

S. 32 --Dying declaration when ad- 
missible— Requisite for admitting entries in 
evidence under the section . 

Unless the death of the person making tho 
entries in an acoount book is proved, 8. 32 cf 
the Aot does not admit such entries in evidence. 
{ Roe and Jwala Prasad JJ.) SEW PRASAD v. 
radha Mohan Sahay. 37 1 0. 877. 

S, 32- Dying declaration — When not 

admissible. 

A statement by a dying person not about the 
oiroumstance of his death, but about a daooity 
that was taking place at the time of his death 
is not admissible under 8. 32 (1) in a trial for 
the dacoity. Nor oan those statements be 
admissible under 8. 9*2 (3) unless fchoy would 
have exposed him to oriminal prosecution. 
(Rartnoll. C.J.) Nga Te v Emperor. 

14 Cr. L J- 910 - 6 Bur L.T 183 = 
2J 1.0. 990 = 7 L B.R. 33. 

Ss. ?2. 33— Dying declaration— Proof 

of. 

A statement of a deceased person reoorded in 
the absence of the aooused is not admissible 
under 8. 93 of the Evidenoe Aot. Nor is it 
admissible under 8. 92 ( 1 ) unloseit is proved by 
tho magistrate who reoorded it or bv some one 
who heard it made. (Rartnoll and Young , JJ.) 
Nga Po o Emperor. 14 Or. L J. 398 = 

20 1 0. 220-6 Bar. L T. 18, 
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EVIDENCE ACT (I of lb72), S 32-Faots in 
lime 

Facta in iiaae, 

— S. 82— Facts in issue , when relevant. 

Faots io issue are relevant faoie within B. 82 
and statements mido by deoeased persons 
about (acts id issue are admissible under Ibis 
section. 15 Bom. 665 Dist., 27 M 228 Ref. 
(Abdur Rahim and Phillips, JJ.) RAGHU- 
BHUHAM V . VlDIAVARADHf. . 3* 1.0. 875. 

Family affairs. 

— -8,32 (8)— Family affairs— Mode ol 
succession— Admissibility. 

A dooument containing a statement of a 
deceased person as to the mode of succession in 
a particular family 19 admissible. 26 M. 183 
Foil. (Ayling and Seshaqiri Aiyar , JJ.) 
PATINHAR KABU V RAMaN VARilA 

24 I.G, 019-28 M L.J, 669. 

— — S. 32 -Family affaire. 

o? A statement in a will of a deoeaaed cc parcener 
that he and hie brothers were living separately 
is not admissible under B. 32 of the Evidence 
Aot. ( Leggat , A.J.C) GOKOL DAS v. GHANDI 
Bai. 10 1.0. 907 = 4 3. L.R. 225. 


Hotaoope, 

— ; — -a. 32 ,5 i— Horoscope— Evidtn:e of per* 

• drawing up. 

A statement aboat the date of the sou's birth 
by a father as the time of preparing a horoscope 
is admissible in evidenoe under S. 32 ol. (5) of 
the Evidenoe Aot as it was the date of the 
oommenoement of a relationship. ( Abdur 

* Rahim and Spencer , JJ.) ANNAMalai v, 

ANNAMALA1 OHRTTI. 82 l.Q. 456- 

10L.W. 67. 


—8. 82 (8)— Horoscope— 4dmissibili|y of 

• evidence. 


A horoscope is receivable in evidenoe under 
8< 82 (6) but the party making it must have 
had special means of knowledge. (Wallis, O.J. 
and 8eshagiri Aiyar, J.) RAMANATHAN 
OHBTTY V. MURUGAPPA OHBTTY. 

3 L.W. 210-33 1.0. 069- 
<1916| 1 M.W.N. 208. 


— Bi. 32, 189 and 160 — Horoscope — 
fividenes, o/ age-Date o f birih-Ptoof of 
horoscope , 


Uoder Ss. 169 and 160 of the Evidenoe Aot 
horoscope can be used to prove the date of birt 
itated in it it the person, who wrote it or wfc 
ead it toon after it was written, is examined t 
a witness. 8. 82 of the Evidonce Aot does nc 
make relevant the statements of date obtains 
in a dooumeot like a deed of adoption or initii 
tion of a ohala. (Halifax, A.J.O.) SHANKBE 
QIR v. Ohinnuji, 6 N.L.J. 1-1923 Nag. 1* 


-mnts in* 


8, 1- 15) and ,•)— Horoscope — Stai 


i I 


EVIDENOE ACT (I of 1872j, S. 82 -Ordiaary 
course of business. 

Statements as to age made by deceased 
persons e <7,, in horoscopes in the circumetan- 
oea mentioned in 8. 32 of the Evidence Aot, are 
admissible in evidence. A horoscope prepared 
by a deceased person is admissible in evidence 
to prove age. (differ C. J. and Mullick, J.) 
AMAR DAYAL SINGH V. HER PERSHAD 
8AOG. fl P L J. 803 = 60 10. 72 = 

1 P L.T. 511. 

Inconvenience. 

9. 82— Inconvenience. 

The inconvenience and expense to be taken 
into account must be with respect to individual 
witnesses and not ansiug merely from the 
number of witnesses which a party wishes to 
call. [Abdur Rahim and Phillips, JJ.) 
RAGHUBHUSAN V. VlDYYAVARDHI, 

34 1.0, 878. 

Ordinary Course of Basiuess. 

Ss. 32 (2) and 34 -Ordinary course of 

business — Talab baki papers — Admissibility . 

Talab Baki papers ace not suffioient evidence 
to oharge any person with liability under 8. 84. 
Suoh papers may be evidenoe under B. 32, 
01. (2); but before they 0 an be admitted, a land- 
lord must show that the person making the 
statement is dead and the entries are made by 
him in the ordinary oourse of business. (OAaf- 
Urjee and Duval , JJ.) UMBO AL1 ti. KHAJEE 
Habidulla. 47 Gal. 266-66 1.0 88 = 

81 O.L.J, 98. 


— • — S. 32 i2j— Ordinary course of business 
— Papers ktpl in ordinary course ol business , 
There is nothing in 8. 32 (9) whioh requires 
any formal proof that certain settlement papers 
were kept as a faot in tbo ordinary oourse of 
business. Oare should be taken not to oonfuse 
8. 32 12) with S. 94. (Holmwood and AfuHicfc, 
JJ.) BAID NATH SAHAY V. NANKU MAeTON. 

29 10 . 219 , 


— -—Ss. 32 (2) and 88 — Ordinary course of 
business — Endorsement of a postal peon — 
zldmissibifify 0/, 

An endorsement oa the cover of a letter by a 
postal peon is at best a record of a statement of 
the peon and must be proved by oalling him as 
a wituess unless the statement beoomea 
admieeible under 8. 32 |‘2) or 8. 93. Suoh an 
endorsement is not admissible even as a state- 
ment mado by a publio offiser in tbe discharge 
ofbid duty. ( Mookerjee and Walmsley, JJ t ) 
Gobinda Chandra Saha u. Dwaraka 
NATH PATTA. 20 0 L J 455 = 

26 10.962-19 O.W N, 489 


“ 'Si. 82 (2) and 84— Ordinary course of 
business - Jamabandi— Hnfriri made 70 years 
ago— Presumption* 

,3 9e ?‘ I 4 a J n Jt'wbandi paper. began in 
iea3 and ended in 1873 : H eld, that with regard 
lo the bulk ol these entries the presumption 
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EVIDENCE ACT (I of 1872), S. 32-Ordlnary EVIDENCE ACT (I of 1872), 8. 82-Ofdlnar* 
coarie of busmen. coarse of baslneis. 


was that lbs persons who made them could 
not be called and the Conn may treat the 
papers as evidence under 8. 32 (2). Entries 
may be admitted as evidence either under 8. 32 
or under 8. 34. Under 8. 32, there is no 
necessity for oorroboration. 29 B. 294, Foil. 
( Harrington and Casperz, JJ.) DUKHA Man- 
DAL 0. GRANT. 16 I.C. 467 = 16 C L J. 24. 

S. 32— Ordinary course of business— 

Statement s not made in the usual course of 
business . 

6. 32 (2), Evidence Act doeB not include state- 
ments oi deceased not made in the usual course 
of business. (Sadastn Iyer and Phillips. JJ.) 
Kolangorath Raman v. Kannoth. 

2 L W. 941 = 31 1.0. 184 = 
(1916) M.W.N. 793. 


under 8. 32 (2) it having been made by him 
in the ordinary course of business a* a bond 
writer. (Ballifaz, A J.C.) Haria v. MANAK- 
CHAND. 27 I.C. 868 « 11 N L.R. 9. 

Ss. S2 (2 )— Ordinary course of business' 

— Chowkidar's diary— Entry made by third 
person— Admissibility in evidence. 

Where entries relating to the deaths of the in- 
habitants of a place had been made in the diary 
of a deceased chowkidar not by the ohowkidar 
himself but by some other person, the entries are * 
inadmissible in evidence unless it is proved that 
it was the duty of that persoo in the ordinary 
course ot business to make the entries. ( Das 
and Adami, JJ.j MUS5AMMAT CHANDRAMA 
KUER c. RamgaYaN. 1922 P. Ill, 


-8*. 32. 84 — Ordinary course of business 

— Entries in account books in course of business 
— Corroboration. 

Entries made in bcoks of acoouot kept in 
the reg alar course of bu3inea3 are admissible 
under 8. 34 only when there is ether evidence 
to corroborate them ; bat under 8. 32 (2) they 
may be admissible without suoh corroboration 
when the person who made the entries oannot 
be found, {White, C J. and Tyabji, JJ.) Ram A- 
sawmi Naick V. Ramaohandban Chetty. 
(1914) M.W.N. 240 = 22 1.0. 627 = 1 L W. 186. 

S 32 —Ordinary course of business— 

Statement of writer. 

Where direct evidence of the handwriting or 
mark of a person is not available indirect 
evidence may be given and the endorsement ol 
the deceased scribe that the mark was tbat of 
the executant is admissible under B. 82 (2) of 
the Evidence Aot. (Miltra, O.A J.C.) MT. 
Lahiniv Bala. 18 N L R 88 = 

1922 Nag. 227. 

— — S. 32— Ordinary course of busi 
ness— Statement made in gossip— Admissibility. 

Statement by a person made in ordinary 
course of gossip and not in ordinary course of 
business is not admissible under 8. 32 (2; of 
Evidence Act. (Mitlra, AJ.C.) AJODHI v. 
EMPEROR. 21 Or. L J 438 = 56 I 0. 982 = 

16 N.L.R. 80 

8. 32 |2 )— Ordinary course of busi- 
ness —Statement by deceased scribe as to 
marks of executant. 

A bond was executed by three persons who 
were all dead. They were illiterate and their 
signatures were indicated by marks (nishini). 
The scribe and the attesting witDesees had also 
died. The whole of the bond including the 
marks was proved to be in Ibe handwriting of 
the deceased scribe by the evidence of his 
father, a bond writer. Ileld, direct evidence 
found in the body of the bond itself that the 
marks were tboeo of the executant by the writ- 
ten statement therein of the Bcribe is relevant 


— Si. 32. Cl. 12) and 34 -Ordinary course 

of business— Zemindar i papers— Admissibility 
of —Independent evidence. 

Although Zemindari papers cannot be admit- 
ted under 8. 34 of the Evidence Act a9 
corroborative evidence without independent 
evidence of the fact of collection at certain 
rates, they can be used a6 independent evidenoe 
if they are relevant under 8. 32, Cl. (2) of 
tbat Act. [Dawson Miller , C J. and Mullick t 
J.) Chabitter Rai V. Xailash Behari. 

4 P L W. 213 = 1918 Pat 148 = 
41 I.C. 422 = 3 P. L J. 806 

8. 32-0/d»narp course of business 

—Entries through named persons in account 
book kept by deceased servant. 

When a deoeased servant kept his master's 
acoounts in the coarse of business, and entries 
of payments through named persons are made 
therein, such entries are, under 8. 32 of the 
Aot, admissible in proof of payments only if 
those named persons are oalled on to prove the 
aotual payment. (Roe and Jwala Prasad , JJ.) 
Bew Prasad v. Radha Mohan bahay. 

87 1.0 . 877. 

S 32 2) — Ordinary course ot bimnrss 

— Revenue surveyor's report— Probative value • 

A Revenue Surveyor's reports though admis- 
sible in evidence under 8. 32 (2) have very 
little probative value when they are not signed 
by the transferors and are not supported by 
evidence of persons who purport to sign them 
as witnesses. [Tu'omey, J.) MG PO NYEIN 
v. MAUNG My. 27 1.0. 777 = 8 Bur. L.T. 88. 

— S, 32 —Ordinary course of business — 

Scope and meaning of. 

The words " in the ordinary course of busi- 
ness ” iodicate the rogular routine of business 
usually followed aod adhered to, on all occa- 
sions by the person whose declaration is sought 
to be introduced ; but it has no reference to 
business of other stray oharaoter. 93 B. 63, 
Foil. ( Parlett , J.) ABDULLA v. Ml E KIN. 

1 li 10. BM-4 Bar. L.T. 185. 
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13YIDBHGB ACT (I otlb72),.fl. M-PAndA 1 * 
Register* 

Pand&'i Register, 

■ ■« — S. 32 \8) — Panda's register — Family 
relationship in panda’* book— Admissibility— 
Secondary evidence. 

Entries in panda's register or note-books oan 
be admitted as evideaoe upon a question 
of family pedigree but they should be 
received with caution and should be severely 
aorutinised to guard against fabrication, 
80 A. 610 (P. C.), Ref. ( Chamier and 
Piggott, JJ.) The Collector of Faruk- 
HABAD y. a.AJRAJ 8INOH. 13 1.0. 023. 


; — Ss, 33 (4) and 85— Pandas rigister— 
FSntries in books of Qardwar Prieits—Whsn 
-admiwiftfe as ividence. 

Entries in books of Hardwar priests, if made 
ante liUm motam would be of great weight in 
establishing a pedigree table, ( Johnstone and 
8hadilal, JJ.) Ram Singh v. Daulat Singh. 

i7i P.L.R. 1914 =>23 I 0.330 = 
97 P.W.R. 1914 

Pedigree. 

T. 32 ‘ 6 ) — Pedigree— Proof of— Person 
making the statements not known . 

A dooumsat ancient aod genuine purporting 
to be a family pedigree was pcoducod in evidence 
in a mutation case by J who stated be had recei- 
ved it from hia grand father. No objection was 
taken to its admission though ita gonuinonoes 
was not admitted. It wia not proved win had 
prepared the pedigreo. Held , that under the 
•oiroumstances it was not necessary to show 
who had made the statements mentioned in tho 
pedigree and that it was admissible in evidence 
under 8 . 82, ol. 6 of the Evidence Act. Objec- 
tion to the admissibility of evidonoo taken at a 
late etago in litigation i 9 not to bo oaoouraged, 
The proper time to object ia at the trial wheu 
the evidence ia tendered. (Richard*, O.J. and 
Maflque, J.) JaGANGIR y 8 HEO RAJ SINGH. 
37 All. 000-30 1.0 003 = 13 A.L.J. 817. 

dI 777 8 V> 82 V ^ aa( * l*)— Pedigree — 

Proof of— Books of family chronicler. 

Where a family pedigree was Bought to be 

b< !? ka a k0 S^ 7 a fami] y ohrooioler, 

t UI l de l 8 ’ 82 (2) wou,d be aamie- 

aible as hooka kept in tho ordinary course of 
misineaB by a professional man or a person 

ttwouid 08 06 k k ?** t0 keep auoh a bo ® k i ») 
whToh A d naM° be admi t 0alb,e «ader 8 . 82 ( 6 ) 

■In oSa!K Iea a pad, « W6 *° bo AdmitM 

fLnlT 06 5° l0D « 89 kb0 members of the 

S&&SSfS5B£ u “ E i 2Z3A 

24 Bom. L.B. 289 -1952 Bom. fli. 

TT~ 6, ** **>-*•#«•« t>ook. 

• jes 4 e ; 

Hip writers of pedigree fat* b^o£i £££!§ 


EVIDENOE AOT (I of 1872). S. 32~Pedlgree. 

knowledge and though the book may not be in 
the po866Bsion of a member of family concerned. 
{Drake- Brockman, A. J. C.) Lahanu v. 
Motiram. 63 1.0. 903“ 4 N.L.J. 33. 

■— 8 . 82 (5)— Pedigree filed in Court— 
Proof of— Knowledge ol relationship . 

Unless it is shown that the person who flies 
a pedigree in Court badspeoial means of know- 
ing relationship between the parties, the pedi- 
gree cannot be received in evidence and it can- 
not be accepted as evidence that he had that 
kuowledge. Proof of apcoial scarce of know* 
ledge is a pre-rrquieite to the admission of the 
document in evidence and until the dooument 
is received in evidence no presumption can be 
made from tho etatemente contained in it. 
(Lyle % A.J.O.) Bhima 6 ingh u. Mt. Sunder. 

9 0 L J. 186-4 U P L.R. (0.0 ) 79 = 
20 0.0. 109 = 1922 Oudh 218. 

S. 82 - Pedigree— Succession— Claim 

based on a pedigree table— Proof. 

To support a olaim upon a pedigreo table, it 
must be proved that those higher in the degree 
of relationahip than the olaimant are extinot. 
(Mu> Hasan, A. J, C.) JASODHA v* MURA- 
L1DHAR. 01 1.0. 144 = 24 0 0. 1. 

S. 32 (0) — Pedigree filed by general 

agent of deceased person— Admissibility. 

A pedigree Sled by a general agent in a euit 
to which the deceased was a party can be 
presumed to have been filed under hie instruc- 
tions, and tuoh pedigree if other conditions be 
satisfied would bs admissible in evidenoe in a 
eubsequont litigation, (tfan/raipa Lai , J. 0.) 
Balbhaddar singh v. 8 ri Pal Singh. 

48 t.O 308 = 21 0 0. 281. 

s * 32 (3) — Pedigree with doubtful 

circumstances not to be admitted . 

When at the time of the village settlement 
aome papers were put in, one of whiob was a 
pedigree and at the end of it sorno names 
found in the pedigree also appeared and it was 
doubtful whether the atlaohed names were in- 
tended to ehow the oorreotoeea of all the papers 
or only of the last oi euoh papers. Btld, the 
pedigree oould not bo admitted in evidenoe. 
36 IQ. 823, Diet, (Slnarf, J.O.) KASHI 81NQH 
0 . Ram Narain, 3 o.L J. 860- 

37 1.0. 138=3 19 0 0. 321. 


— -3. 32 (B)— Pedigrees fiUd in seliU- 
mtnt Courls~ Admissibility. 

Pedigrees filed in the Battlement Courts are 
only admissible under the provisions of 8. 89 
ol. 15) and in order to make them admissible 
aa the statements o! deoeased persons relation 
to family oonneotioDs, it must be shown that 
tho persons making the statement bad some 
speoial means of knowledge with regard to the 
relationship depoeed to, whioh knowledge oan 

? Ih . 9 0M “ 01 “•“*»«■ 0 ! the 
family or oloeely related to the family. (Xr«n<2. 

laifi J O.) Sobaj Bali «. tilor ohand, 

361.0. 68*aO.L.J. 827. 
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S, 32 (6 )— Pedigree ~Proo! of. 

A pedigree though Dot prepared by a member 
cf the fimily cr ao official bound to record it, 
and do; signed by any family member but 
which w -re adopted by memoers of the family 
is admissible uoder 3. 32 (5) of the Aot. 

( Stuart , J.C. and Kendall , A. J.C.) Ham DIN 
u. Kayestft Paths hal a , allahabad. 

25 1 C 8 3 = 10 LJ. 447. 

Ss. 32 (6) aod 50 —Pedigree from 

settlement record— Admissibility* 

Where the pedigree is extracted from a 
cettlemens record it is presumed to be genuine 
under S. 90 of the Evidence Act and it is 
admissible in evidence under 8. 60 and not 
uodor S. 32 (6j of the Act. ( Piggoit . J.C. and 
Lindsay, A. J.C.) BHABUTI SINGH V. KHETAL 
8INGH. 21 I.G. 274. 

Si. 32, Cl. (0) and (6) and 90-Pedi- 

Qree filed in Settlement Re :ord— Admissibility, 
A pedigree filed in settlement record mast, 
before it is admitted in evidence, be proved to 
have been made by a person having knowledge 
cf it before the question in dispute has been 
raised, though a presumption may be made in 
its favour under 8. 90 of the Aot because it is 
more than 30 years old and is produced from 
proper custody. 30 A. 510, Ref. (Piggott, J.C.) 
Mathura Prasad 8ingh v. bhulan Singh. 

14 I.G 339 = 15 O O. 381. 

■ ■ 8 32 [5)— Pedigree— Proof of special 
means of knowledge* 

The pedigree produced in one Court is ad- 
missible in evidence in another Civil Court upon 
proof that the person making the statement 
contained in the pedigree was dead and that be 
had speoial means cf knowledge. (Evans, A. 
J.C.) KA6H1 8INGH V. BALBAJ BlNGH. 

10 1 0. 199. 

—— — 8. 32 (9) — Pedigree— Admissibility, 
Before a pedigree is admitted in evidence, it 
must be shown they were made by a pereon 
who has speoial means of knowledge of the 
relationship. Where it purports to be baied 
on ao old genealogioal tree which no longer 
exists, the person who was responsible for the 
old document must bs indicated. IDas and 
Macpherson, JJ) JHOBALI Rai v. 8AKHI Rai. 

•1923 Pat. 266 =» 1623 P. 589. 

Proof of age, 

8. 32 (6 )— Proof of age— Birth day 

books— Admissibility of— Husband's tvider.ee 
as to wife's age— Affidavit— Admissibility of. 
Where the evidence shows of a praotice of 
making entries of dates of birth in books kept 
for the purpose of obtaining the opinion of 
astrologers, the Birth day books are admissible 
in evidence to prove the dates of birth if the 
parol evidence concerning them is aooepted. 
A husband's statement as to his wife’s age, 
though hearsay, is admissible for what it wae 
worth ; and an affidavit in which be had sworn 


EYIDENQE AOT (I of 1872), 8. 32-Becltalt. 

to the eame date previously before the contro- 
versy le admissible in evidence. (Sir Arthur 
Chmnell ) CHUAH HOOI GNOH - NEOB tJ. 
Khaw Sim Bee. 31 I C 637 = 

19 0 W.N. 787 (P C.). ■ 

Si. 32 (5) and 11 — Proof of age— 

Statement by a decease i person as to date of 
birth — Admissibility . 

A statement of a deceased person made in a 
guardianship application concerning the date 
of birth of the minor is not admissible in evi- 
dence to prove the age of the minor in a subse- 
quent suit as the statement cannot be regarded 
as one relating to the existence of any relation- 
ship by blood, marriage or adoption. Nor can 
it oe covered by 8. 11 of the Act. (Coze and 
Beachcrolt , J J.) Ram KRISHNA 6ADHUKHAN 
v. Munindra Mohan Ray. 

27 1.0. 30 = 20 C.L.J 302; 

Ss. 32 (8) and (6)— Proof of age— 

Recital tn a will— Admission— Register whether 
admissible. 

The reoital in a will about the sgsof another 
pereon when that recital 19 not merely inciden- 
tal is admissible in evidence aa to the ago of 
that person at that time. (While, O.J. and 
Tyabji, J.) Kbiqhnamachabiab v Vbera- 
VELLI KBISHNAMACHABIaB. 88 Mad. 166 — 
13 M.L.T. 389 = (1913) M W M 359- 
19 I.G 452 = 24 M.L J, 917. 

S. 82 —Proof of age— Special means of 

knowledge. 

Statement by a person before a public effioer 
as to his son’s Age is admissible in evidence 
under 6. 32 of the Evidenoe Aot. (25 M. 183 ; 20 
C. 769, Foil. (Benson and Abdur Rahim, JJ,) 
BAPPA RAJU V . KONDU RAJA. 9 I.G. 324- 

9MLT 220. 

Recitals, 

S. 82— Recitals in will— Statement of 

dead person— Statement in will showing sum 
due by a third person. 

Statements in the will made by the deceased 
that he had spent a particular sum in cfieotiDg 
tho repairs of the houee wa9 not a statement 
made against his pecuniary or proprietary 
interest and it could not be held that the memo 
of expenses made by tho deoeased was made in 
the ordinary course of the business. Both the 
statements were held inadmissible. ( MacUod , 
O J. and Heaton , J.) NaRHARi Bal- 
KRiSHNA, 44 Bom. 192 = 69 I 0. 816 — 

22 Bom. L.B. 67. 

S*. 12 (9) and IBS — Recitals in 

guardianship petition— When admissible in 
evidence* 

A reoital as to the date of birth in a guardian- 
ship application is not by itself admissible in 
evidenoe but if the person who made the elate* 
ment is dead, or oannot be found or had special 
means of knowledge, it will be admissible— 1- no 
is examined as a witnese hie oredit can b* 
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EVIDENCE AOT {I of 1872). 8. 82— Recitals. 

impeaobed by producing the same. {Mookerjee 
and Rankin, JJ.) PROHDAD CHANDRA 
CHOWDHURY V RAMSARAN CHOWDHUBY. 

88 O.L.J. 218 — 1924 Cal. 420. 

S. 82 (8J— Recitals— Deed not inter • 

parte*— Recitals of boundaries— Admissibility 
in evidence. 

ReoUals as to boundaries in documents of 
third parties are admissible only under 8. 32 
(3) if the persons making them are dead or 
oannot be found or the like. \Newbould, J.) 
ADDUfc RAHIM KHAZI V. JONA B ALI 8LKDAR. 

1923 0. 299. 


—Si, 82 (7) and (13)— Recsiafs in will . 


Wills not admitted to probate arc not admis- 
sible in evidence under Si. 13 (a) and S. 32 (7) 
ezoept on proof by an attesting witness that 
they are in aooordaooe with 8. 50 of the lad. 
Buo. Act. [Fletcher and Teunon , JJ.) 
MOHESHWAR PaNDa v . BONDAR NaRAIN. 

83 I G. 842-22 O.L.J. 501. 

S. 82 (2i—flfcifab in document. 

A a Qa. 65 and 91 make it olear that when a 
written grant is lost, eeoondary evidence oan 
be given of it only aa defined by law, a 
translation of partoana or grant forming the 
enclosure and the report of a pablio 
officer is not admissible as secondary evidence 
of the oontents of the grant under any of 
the 8a. 65, 32 (2) or 35. (fladasiua Iyer and 
Moote , JJ.) AMB alavana Pandarasan- 
NADH1 V . KUPPACHI AMMAL. 35 I 0. 201 - 

4 L W. 381. 

— — — S. 82 (7) — Rectfafo in documents — 
Statement by dictat'd mortgagor in mortgage 
deed— Admissibility, 

Statements in mortgage deeds which 
are admissible in evidenoe under 8. 32. 
ol, 7 read with 8. 13 of the Evidenoe Act 
are rightly treated as reliable, and can be aoted 
on if corroborated by oiher oral evidenoe in tbe 
case. Reoitals in deeds, when the executant 
is deooaeed are admissible under 8 32 (7). 
(Sadaiiva Aiyar and Napier. JJ.) Visa- 
LAKSHIAMMAL P. DORASINGA PILLaI, 

29 1 0. 974. 


1 1 ■ S» 32 (a). 11 and 13— Recitals -Docu- 

ments between third parties . 

Recitals of boundaries of lands in dooumrnta 
between third partiee are admisaiblo in evidence. 
[Pridtauz, A.J.O) Tbimbak v Ganeqh, 

1921 Nag. 22. 


S. 32 — Rettfah in document . 


li Ihe conditions of this section are fulfilled i 
reaital m a document not interpartes is admit 
^ evideoee. (Das, J.) Ram Baruj 

n LO. 191 « 2 o P.L R. (P.) 186 
ii - 9ttUaU in documents— Thin 

UifL'uSS&ku t0a ? a ^^ B io ' aooutn.nl o 

thud parties are dead or onttlda the joiiediotlox 


EVIDENCE ACT (I of 1872), S. 32— Relatlon- 

ihlp. 

oi the Court. 19 C’W.N, 4GB," Diet . i 19 14) M. 
W.N. 779; 16 0. W.N. 262 S 17 C. W.N. 108; 
11 A.L J. 139 Foil.; 23 B. 63, Not appr. [Roy 
and Jwala Prasad, JJ.) LALU SINGH w. 
8AHDEO SINGH. 36 1.0. 610. 

Relationship. 

S. 82 i5:— Re/afionsfcip — Admission 

by female member of family as to the status of 
heir— Improvements— Compensation — dssew- 
ment . 

Where the status of B as a daughter’s son 
of A is in queeiion, an admission of euch rela- 
tionship by another wife of A, is o( great weight 
in favour ol B [Lord Shaw). KIDabNath 
d. MaTHOMAD. 15 Bora LH 467 = 

11913 M.W.N. 103-13 M L.T 434- 
li? P.L R. 1913-77 P R. 1913- 
40 0. 555-25 If L J 176 = 
fcHT 18 1.0.946-17 C.W N 797 tP.O )• 

S, 3i \S — Relationship — Proof of — 

TV hen aamnsible* 

A statement by a deoeased plaintifl as to bis 
relationship with certain percooB contained in 
a plaioi filed before tbe existence cl any dis- 
pute oonoeroing that relationship is admissible 
under 8 32 (5 j id a subsequent suit id which 
that relationship is in dispute. Every mem* 
ber ol a family has a " special insane of know- 
ledge." within tbe meaning of this section of 
being able to state who are his near relations. 
Richards. C.J. and Banerjee % J.) MaNULA 
Dad Khan v. abdul sattar 

15 A.L J 349 = 39 1 0 666 - 39 A. 426. 

— 8. 8i (5) — Relationship — Adoption — 

Mohant and Ohola. 

The relationehip between a Mohant and a 
Chela is a relationship by adoption and a 
statement by a mohant that he has one chela 
is a statement relating to the existence of a 
relationship. A statement as to the time of 
oommenooment of relationship is so indiesolu- 
bly associated with the existence itself of the 
relationship (hat it may bo rightly regarded aa 
a statement relating to ihe existence ol that 
relationship uodec ol. 6, 8. 39 of the Evi- 
denoo Aot. 26 M. 199 | 24 I.O. 619 Ref. 
[Mcokerjee and R a heroft , JJ.) ACHYUTA- 
NANDA Da Sv JaGANNATH DAS 

21 0 L J. 96-27 1.0, 789-20 C W M, 122, 

“ S* 32 (5 and 50— Relationship— 2St»i- 
dtnee of - Joint ownership of an open plot of 
(and- Oral evidence of persons with no means 
of knowledge . 

Tho mere faot of joint ownership of an open 
plot of land by a number of persons in the 
samo locality has a very remote bearing on 
their relationship inter se ; and the oral evi* 
denoe o! persons with no means of knowing 
the alleged relationship and interested in the 
auooesB of the suit bae little value in proving 
title to property, (Johnstone and Shadi Lai . 
JJ.) Ram Singh v • Daulat 8inqh. 

171 P.L.R* 1914=23 I Q. 550- 
97 P.W.R. 1914, 
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EYIDENGB ACT (I of 1872),»S. 82-RelaiJon 
ship. 

3. 32. II lus. k)— Relationship. 

Relationship which may bo proved by the 
statement of a deceased person, may be the 
relationship of the person making the state- 
ment. Thus recitals in sale doed and mortgages 
by the adopted son and in his will in whioh he 
described himself as adopted son, were admissible 
under 8. 32 (5i and (6) of tbe Act. (Wallis. J ) 
Mullanji Venkatarangiah CHETTY V. 
Venkata Subbammal. 13MLT. 516 = 

19 I C 740 = 25 M L.J. 373. 

3 32(3), 3) — Relationship— Adoption 

— Cement of Sipicda— Admission of receipt 
of consideration. 

A statement by adeceased Sapinda admitting 
the receipt of consideration for consenting to an 
adoption is within 8. 32 (3) and is admissible 
in evidence. Such a statement is aleo within 
8. 92 (6) as it relates to the existence of the 
relationship by adoption. Tt is immaterial for 
itB admissibility that tbe time o! miking it the 
status of adoption had not been orea'ed or that 
it was not made Ante Litem Mortam ( White 
and Phillips, JJ.i Dhanakoti ammal 
V. BALASUNDARA MUDaLIAR. 18 I C 689 = 

36 Mad. 19. 

— — — S 32 (3) — Relationship — Statement as 
to relationship — Admissibility— Statement as to 
adoption . 

A statement by a deceased person that ho was 
adopted when he was four years old into 
another family is admissible uuderS. 32 (6) of 
tbe Evidence Aot to prove its relationship, 
fj Drake Brockman . J.C.) GOLAB THAKUR v 
PADALT. 68 I 0. f 66. 

Ss. 32 and 33 — Relationship- St Ue- 

ments of deceased witnesses -Legitimacy — Muta* 
tion proceedings . 

Where in mutation proceeding? before a 
Revenue r.ffi ?or authorieed to reoord statements 
of witnesses on oath, certain statements relat- 
ing to ibe legitimacy of a particular person are 
made, 6uch statements are admissible in a suit 
in tbe Civil Court by a party to the mutation 
oaso. But thoae statements are not admissible 
if the subsequent suit in the civil Court is 
between persons not parlies to tbe mutation 
proceedings. ' Daniels , J.C. and Dalai, A. J.C.) 
MUMTAZ UN NISSA BEGAM V WAZIR ALI. 

63 I 0. 308 = 8 O L.J. 569. 

8. 32 3 — Relationship — Statements 

of relatives and servants . 

The statements made by tbe deceased rela- 
tives, servants and dependants of a family are 
admissible under 8. 32 (5) of the Evidenoe Aot, 
equally with the statements of the members of 
the family if they had special means to know 
things requisite to make their statements admis- 
sible. iKanhaiya Lai , A. J.C.) BALBHADDAB 
SINGH V. 8HBIPAL 8INGH. 48 I 0. 308 = 

21 0 0. 261. 

S. 12 (5 )— Relationship — Hearsay 

evident*— Fosterage— Admissibility. 


EYIDENCE ACT (I of 1672), 8. 32-8tatc- 
raents agaioat Interest. 

Hearsay evidence is inadmissible to prove 
connection by fosterage. ( Lindsay , J.O. and 
Kanhaiya Lai . A. J.C.) Subaiya Qudr v. 
Qudsia BEGAM. 24 I C. 6*3 = 1 O.L.J. 281. 

Special means of knowledge. 

8. 32 -Special means of knowledge— 

Relationship, 

A statement by a Muzumdar that tbe estate 
should be handed over to a certain person by 
name A as the sole wife of Zamindar is admis- 
sible under 6 32, as made by a person having 
special means of knowledge. ( Wallis , C.J. and 
Burn, J ) Krishna Thevar v. Ramasami 
Pandia. (1917) M.W N. 201 = 38 M L.J. 277 = 

39 I C 263-40 Mad. 871. 

Sa 32 (5', 21 il— Special means of 

knowledge— Statement as to date of birth, 
token admissible . 

8tate ments a3 to the date of birth of a per- 
son contained in his deposition and in affidavits 
filed by him are admissiblo in evidence under 
8 21 (1) read with S. 32 (5) if made by a per- 
son having special means of knowledge whether 
personal or hearsay. I Wallis, C J and Stshi- 
giri Axyar, J.) RAMANATHAN CHETTY V . 
MURUOAPPA CHETTY (1916) M.W N. 203 = 

33 I 0. 969 = 3 L.W. 210 

8.32, \3j — Special means of know- 
ledge— What is. 

It is not necessary that the special means of 
knowledge of a witness should be of a particular 
character in order to mike bis statemeut admi- 
ssible. It is for the Court to deoide whether the 
witness bad such 6pee?al ra ans or not. (Old- 
field and Tuibji, J J.) RAMKRISHNA AIYAR v. 
Chinna VENGAMMAL. 26 10. 110. 

Statements against Interest. 

S. 32 (3) — St itements against inte- 
rest— Admissibility. 

A statem* nt made by the manager of a joint 
Hindu family, since deceased, that he bought 
properties out of his own earnings a? a provi- 
sion for the son-in-law and in bis name, is 
admissible in evidence against the surviving 
members of tbe family who olaim that the pro- 
perty was acquired benami for the joint 
family. ( Lora Buckmaster .) SURAj Narain 
v. RATAN LaL. 40 All. 189 = 

21 Q.W N 1063 = 20 O 0- 21! = 

2 P.L W. 160 = 33 M L J. 160 = 
15 A L J. 684 = 19 Bora. L R. 737 = 
22 M L.T. 121 = 26 C L J 267- 
6 L.W. 509 =- (1917) M.W N. 477 = 

4 0 L J. 761-40 1 0. 988 = 
44 I. A. 201 (P.O.). 

— 8. 32 (3 )— Statements against interes'. 

—Documents not inter partes — Boundary 
dispute. 

Recitals in documents not inter partes are 
ordinarly irrelevant unless she statements in 
the documents can be brought within 8. 32 of 



210 


309 


CIVIL DIGE8T, 1911—1923. 


E7IDBN0I$ ACT (I of 1872). B.’W— «»!*• 
moot agaimfc Interest, 

the Evidence Aot. Statements in dooamenks 
not intar partes limiting the interest of the 
exeoqtants by declaring the boundaries of cer- 
tain land fall within 8. 82, ol. (S) end are, 
therefore! admissible in evidence. (/vewoouia, J .) 
fiBAJADDI 8ABKAR o. Ganoa Chab ^ < 

h 4 1 n N h.i 


S. 32 {3)-Statem*nrs against inter- 
est— Recital tn document — Admissibility. 

A recital in a deed of eale, that the land 
conveyed is limited by oertain boundaries ia an 
admission that his proprietary interest does not 
extend over any land outside the boundaries 
mentioned, and as snob is admissible under 
8,92 (9). (Mookerjee and Btachcroft . JJ ) 
Ambar am v. Lutfe ali. 21 C W N. 996 =» 
23 C.L.J. 619 = 41 1.0. 116=45 Cal. 139. 

— — 8s. 32 (3; and 18 — Statement against 
interest , 

The statement of the vondor in a sale-deed 
as to tbe ownership of a laud iooluded as a 
boundary of the landlord is relevant under 
8. 32 (3) as a statement against interest and his 
evideooa against the vendee and strangers. 
But such a statement oaomi bo proved again3t 
tbe vendee as an admission under 8. 18. 
(Chatter jet and Newbould, JJ ) KANGALI 
MOLDA 0 . BBN1 MADHAB BISWAS. 

84 1.0. 031. 


S. 32 (3j— St Uerntnls against interest 

—Cess Act, S - 95— Road-cess return filed 
by Hindu widow - Admissibility in evidence in 
auour of reversioner . 

A Roadoess Return hied by a Hindu widow 
while she was in possession of the estate, is 
admissible in evidonoo under S. 32 (3) in favour 
of the reversioner and B. 96 of the Cess Aot 
does not bar its admissibility. I Mookerjee and 
Beaehcroft, JJ.) Laofimi Prosad Onow- 

DHURY V, JAQ MOHANDAL CHAUBEY. 

22 1.0. 391= 18 0 L J. 633. 

Si. 33 (3*, (2), 11 and 12 Statements 

against interest . 

A vendor describing in a oonvoyanoe that 
the land ia limited to oertain boundaries makes 
a statement against his proprietary interest as 
it admits that the laud does not extend over 
any land outBide the boundaries mentioned and 
is admissible under 8. 82, ol. (8j. It does uok 
fall under 8s. 1 1 or 12 or 32, ol 2. ( Mooksrjee 
ami Carndvff , JJ ) Abdulla u. Konja 
•Behahi. 16 O.W.N, 232-12 1.0. 149- 

14 O.L.J, 467. 


EVIDBNOE ACT (1 of 1872). 8. 82—Mlacel- 
laneoui. 

charitable intention on the part of the testator. 

I Abdur Rahim and Seshagin Axyar, JJ.) 
MOTHUKBI6HNA NAIOKEN V. RAMACHAN- 
DRA NAICKEN. 47 I.C. 611 = 37 M.L.J, 489. 

8 32, iZ)— Statements against interest 

— Conditions of admissibility. 

Under 8. 92, the criterion of admissibility of 
statements against interest made by deoaased 
persons are (1) the deceased must have had 
personal knowledge of the faots be was 6tating , 
(2) the faots stated should have been to the 
immediate prejudice of the deceased ; (3) the 
statement mu9t have been to the knowledge of 
the deceased, contrary to his interest ; and (4) 
the interest must be eithor pecuniary or pro- 
prietary, (FPaflis, C.J. and Qeshgiri Iyer. J.) 
RAMANATHAN CBETTY V. MURBOAPPA 

Chetty. (1916) 1 M W N 208“ 

A3 T D QfiQ m 3 L W. 210 


S, 32, Cl. 13) — Statement against 

interest— Admissibility* 

A statement made by a person against his 
own interest is admissible in svidonoe under 
8. 33, ol. (3) of the Evid3nco Act. [Sankiran 
Nair and Ayling . JJ.) MaHDANA MAHA- 
LAKSHMAMMA V. MANDANA BORAPPA. 

11 I C. 380 - (1911) 1 M W N. 868. 


8. 32 -3;— Statements agaiyist interest 

— Statement not apainsf pecuniary interest . 

A statement by a pUiutifl as a witness that 
her lather told her that he had mortgaged the 
land in suit to the defendant is inadmissible 
undor 6. 32. (Saunders, A.J.O.) Ml NGA Ma 
v , NGA TALOK PYU. 29 1.0. 607 = 

(1915) 11 U B R 89. 

— — — S. 32 (3)— Statements against interest 

— Declaration against title* 

Declarations mads by persona in disparage- 
ment of title to land, if made whilst in 
actual possession, are admissible in evidenoo 
under S. 32 (3) of the Evidence Aot. i Fawcett 
and Raymond, J.Ca.) Ramdas v. AJUDHIA* 
DAS. 63 1.0. 685-14 S L.R. 187. 

WItnesi dying doping lult. 

— 7— -S. 32 — IFiteie'sdvinpdurinp trial after 
examination. 

Where a witness in a suit has boon fully 
examined and cross-examined, B. 32 has no 
application and if the witness happens to die 
before the completion of the suit, ii is not open 
to either party to apply for tbe admission of a 
statement made by him ia a previous suit. 
(Chapman and Atkinson, JJ.) 8 HAHDEO 
Narain Das v . Kusum Kumabi. 


T. *'* 2 W* n * Statements agains 
*V*°nor at the time of registration 0 

Btatementi made by tbe testator at the regia 
ration of the will and in JudloUl prooeedingi 
relating to the propef tv ; comprised . in thi 

■W 9 3 of lhe Ewa.no. Adrto* prove a general 
Vol. Ill— 14 


10 1 0. 929. 


Mlioellaneoai. 

—— — — S. 82— Defamation— Libel— Slatorrwul 
of th. diettued. 

The atatement of a deoeaied person, even i( 
true i. insufficient to prove the truth of a libel 
» laoka the teat of oroa.-examlnaUon, A 
Ubenous statement ol a deoeaied whose truth 
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EVIDENCE ACT (I of 1872> 8 32-MI.cel- 
laneous. 

would have been a complete defence is 
inadmissible as evidence under this section. 
\Scott, O J. and Chandavirkar , J.) NADIR- 
S' HORMDSJI QUKHIA t. PIBOJ8A W 
Ratanji Ratnagar. 19 I C. 98 = 

13 Bom. L R. 130. 

— Ss. 32 (3) and 49 — Custom— Proof of. 

When direct evidence of instances of a custom 
is not available, parsons having special m-ans 
of knowledge are permitted to testify to it 
either by their knowledge of the praciioo of the 
community or their hearsay information frcm 
persona having such special means of knowledge 
under 6 j. 32 (5> and 49 of the Evidence Act. 

( Stuart and Kinhaiyalal, A J Cs.) IKaBAL 
Narayan v Rajendra Nar ain. 

21 0 0. 373 — 48 1.0 737-3 0 LJ. 701. 

— 32 i2j and (5 )— Legitimacy— Proof 

% 

The appellant’s legitimacy beiog in question 
the person who challenged it was entitled to 
prove the fact that the appellant's deoeaaed 
mother made a statement on a certain occasion 
that she wa9 a concubine of tne appellant's 
father and not his wife under 6. 32 (2i and (4) 
(5). iPiggot. J ) PARBATI v. MaHABAJ 
8INGH* 10 I.c. 188 

S. 32 —Independent evidence — Ap. 

peal— Objection to admissibility. 

Where the document can be brought under 
B. 32 of the Evidenoa Act by proof of the death 
of the person who prepared it or other faots 
contemplated by that eeotion, it can be used 
not only as corroborative but *•* independent 
evidence. (MiUtr, C.J. and Mulltck, J.) 
CHABITTRR RaI v . Kailash Behabi. 

4 P L W. 213 = 1918 Pat. 145 = 
44 1.0 422 =3 P L J 803. 

8 33 — Deposition in criminal cast — 

Not to be admitted in civil litigation. 

Tne record of an admission made in tbo 
course of evidence given before a Magistrate by 
the agent for a party, is not admissible in a 
subsequent litigation when the deponent i9 
alive aod available for examination. (Lord 

Shaw.) Ram Parkash Dab o. anand Das. 

43 Cal. 707 - 20 OWN 802 = 
14ALJ 621 = (1916i M.W.N. 4C6 = 
31 M L J 1 = 18 Bom. L R 493 = 

3 L.W. 636 =2 1 0 L J 116 = 20 M L T. 267 = 
33 I.C 533 = 48 I A. 73 (P C ). 

Si. 83 and 145— Legal testimony — 

Deposition in prior suit when admissible— Use 
of, to contradict, 

In the absence of proof of the circumstances 
specified in 8. 33 of the Evidence Act, the 
importing in bulk In a Civil suit of depositions 
cf witnesses recorded in a oriminal trial is a 
erious irregularity. The depositions oculd 
not be used to support the evidenoe the 
witnesses gave in Civil suit. Nor could they 
be used to contradiot the witnesses without 
giviDg them an opportunity to tender their 
explanation or to dear ap the particular points 
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of ambiguity. t Lord Shaw.) Bal GanGA- 
DHAB TILAK V. SRINIVAS PANDIT. 

39 Bora. 411-13 A.L J 570 = 
19 C.W.N. 729-17 Bam. L K 827 = 
2*0 L J. 1 = 29 M L J. 84- 
18 M L.T. 1 - (1915 M W N 484 = 
2 L.W. 611=29 1.0.639 = 
42 I. A. 133 IP.C,), 

S. 33— Subsequent proceeding — State- 

meut in Civil suit— Admissibility of in criminal 
case between same parties. 

The depositiou of the plaintiff in a prior suit 
is admissible in tho prosecution of the defend- 
ant (or forgery if the plaintiff is dead at the 
time of the oriminal trial. (Piggott, J 1 DEBI 
Singh v. Emperor. 52 1.0. 383 = 

23 Or L J. 625. 

———Si. 33 and 70— Prior depositions- 
Ex parte decree. 

A witness wap produced who stated that he 
was the sole surviviog attesting witness and 
he swore that the mortgagor bad exeomed the 
deed. A deoree was passed ex parte in favoar 
of the plff. Bobseqaently the ex parte deoree 
was set aside at the instance of the mortgagor’s 
widow. When the ex parte decree was 6et 
aside the surviviog atteatiog witness too had 
died. A witness was produced to prove the 
attesting witness's handwriting. Th s he 
failed to prove. Both the Courts below 
dismissed the suit on the ground that the bond 
had not been proved. Held, that the deposi- 
tion of the attesting witness was not admissible 
as there was no opportunity lor his cross- 
examination. and that the registration endorse- 
ment was do proof of the admission of the 
exeoutant as required by 8. 70 of tbo Evicecce 
Aot. (Rtcfcarii, O.J and Piggott, J ) RAJ 
Mangal Misseb v. Mathura dubain. 

38 All. 1 = 30 1.0 676 = 13 A L J. 881, 

Si. 33 and 32 (3) — Statement by co- 

accused— Death fo/ maker of the , statement — 
Admissibility in evidence', 

Oa a trial for forgery one of the accused 
having made a statement before the enquiring 
Magistrate ani died before the trial oomm noed, 
the statement was admitted by the 8e-sions 
Judge under 8. 32, cl. (1) of the Evidence 
Aot. Held, that the statement was inadmissible- 
since its maker bad already rendered 
himself liable to criminal prosecution at the 
time it was made. \Scoth C. J. and Shah, J.) 
Emperor n. Keshav Narayan. 

23 Bom L R. 248. 

8, 33. PpoyIio 2 —Proceedings under 

8. 476, Cr. P. Code , 

Ab the person against whom proceedings 
have beeo instituted under 8. 476 of tbo Cr. P, 
Code, has no right to oross-examine witnesses* 
daring that inquiry, the evidence of witness in 
that enquiry, who is not forthcoming at the 
trial started on the result of such inquiry, is 
not admissible under 9. 33. (Batchelor and 
8hah, JJ.) BAKIR8HAHEB AM1B 8AHBB V 
EMPEROR. 17 Or. L.J.:M9-3« I C- 88®- 

16 Bom. L.B 281. 
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EVIDENCE ACT (I of 1872), 3. 33, 

B 83— M Material witness if possible 

should bs produced before Court” 

The depoeUion of a material witness, which 
was relied upon by tbe Judge in his sum- 
ming up to the jury, who resided within the 
jurisdiction and oould be procured without 
unreasonable expanse and delay is not to be 
admitted under B. 33 as justice requires that 
euoh a witness should be examined 10 tbe 
presenoe of the aooused. B. S3 muat be very 
strioMy construed. (Beaman and MaclsoJ , JJ.) 
LAXMAN TOTAB4M V - EMPEROR. 

16 Cr. L J. 734=31 I C 394- 
17 Bom. L R. 890. 


S 83 — Evidena — Persons tiof parties 

to proceedings— Inadmissibility* 

A Court ha9 do jurisdiction to decide a 
matter on evidenoe reoorded in another pro 
oeeding to which the applicant was not a party. 
( Bolmwood and Afulficfc, J J.) KB1BTO Komar 
DA 8 t>, OIBI9B CHENDRA PODDAR 

27 1.0 704. 


— — 8 33 -Cannot be found . 

A mire statement of a police officer that a 
witnosa is a man of another district and cannot 
be found id not a sufficient ground for tho 
reception of evidenoe under B 99. [Woodroffe 
and Mook rji , JJ ) EMPEROR v KANGAL. 

18 Cc. L.J, 713 = 28 I.C. 161-41 0. 6)1. 


— — • — S. 33 — Dsposifion in registration 
inquiry— If and when admissible* 

Whore witnesses examined and cross-examin- 
ed on solemn affirmation in a registration 
enqniry under 8. 74 of the Registration Aot, 
are dead, their depositions will be admissible in 
evidenoe under 8. 38 of the Evidenoe Aot in a 
subsequent suit. (Sharfuddin and Richard- 
son , JJ.) JEKALI BUBiKH V. TAIBANBBSA 
BIBI. 89 1.0. 631-18 Q.W.N. 603. 


— S, 31 — Approver— Cross examination 

—Sessions trial 

At a 8e38ioo8 enquiry an approver was ex* 
amined in ohief but the accused wore not atked 
to, then and there, to oroas-ex*miD6 him and 
did not in faot cross-examine and he died 
beforo trial in the Court of Bassione. Held, 
that it was doubtful whether his evidenoe wae 
admissible under S 88 and that in any oaeo its 
* value was small, (flofmwood and Imam. JJ.) 
Ibbahim n. EMPBBOB, 14 Or. L J 70- 

> 18 1 0. 408-17 Q.W N. 210. 


8, 88— Depositions of witnesses. 

Deposition of witnesses in previous prooeed- 
the parties oan be admitted in 
q e ii e “ tlcii y Provided the requirements of 
5? 2 h S* ok (Mookerjss and 

carniufft jj 4 jr Imam Bandi t>. Mata Sudai. 

u . 1*1.0. 676 - 15 G L J 621. 

31- Deposition in prior case — 
Witnesses dead, .. . 


Quart ,— Whether d.poiillont o! witnesses, 
who an dead, in an old oau beating on a ques- 


EVIDENOE AOT (I of 18?2h 8 88- 

lion of ouatom can be given in ev.deuoe in a 
later oase ? Ubdul Rao of and CampoeU. ii.) 

Ram Narain v. UT. Hab n«rinj.\n b-UMt. 

4 Lab. 297 = 1*24 Lab li«, 

S, 33 — Staiivun' of living r erson in 

previous judicial proceeding— Admissibility 
A oonviotion baaed ou tbe statements of liviog 
witnesses on a prior trial is unsustainable. 
{Broadway, J.) MAHOMED KHAN V. MOSS-M- 
MATFATTaN, 12 r L K. USl*. 

Ss. 33 and 165 -Depositions ot witnes- 
ses in prior suit— Admissibility by consent. 

If the parties to a suit agree, the evidence 
given in a previous judiotal proceeding between 
them is admissible even io a oase in whioh tho 
conditions proaoribed by B. 33 of the Act 
do not exist. (Wallis, C.J., Coults Trotter 
and Erishnan, JJ). JAINAB BlBIftAHRBU. 
HYDBBALLY 8ABBB. 3$ M L J b32=^ 

23 M L.T. 28 — (1920i M W N BbO- 
12 L W 64 66 I 0 9>7- 

mm a A An i D D V 


3, Si-Enquiry before Sub Registrar 

— D^posifion of witnesses— Admissibility of. 

Tbe deposition of witnesses (amo* deceased) 
made at on enquiry held by a Sub-Registrar 
under B. 41, ol, (2) of the Regisi ration Aot 
regarding tha genuineness of a will aro admissi- 
ble in evidenoe in a subsequent suit between 
the same parties raising a question as to tho 
genuineness of tbe will, provided the witnesses 
are dead and the parties had an opportunity of 
oross examining them at the enquiry before tho 
Sub-Registrar. Tho '•first proceeding" referred 
to in 8. 99 of tho Evidenoe Aot need not bo a 
judicial proooeding. (Wallis, 0 J. and 8esha- 
giti A iyar t JJ.) LANKA LaKSRMANNA v . 

Lanka Vardhanamma. 42 M. 108- 

33 M L.J. 657 — (10 18V MWH. 918- 
49 1.0. 633-9 L.W 98. 


Si. 33 and 163— Evidence before 

8ub’Registrar — Admissibility by consent. 

Evidenoe reoorded in prior proceedings 
oannot be treated ns suoh in subsequent judi- 
cial proceedings by oonsent of parlies unless 
the oaae falls UDder B. 99. A judgment based 
on suoh evidenoe is void. (98 M 160, Dies, 
from. (Ai/fing and Sethaoiti Iyer , JJ,) 
PONNU8AWMI P1LLA1 V . 81NQARAM PlLLAI. 

41 M. 731-34 M.L J. 623-46 1 Q 849- 

(1948) MVN 768, 
[Ovorruled by 80 10. 957-43 Mad. 609.) 

S. 33 — Inters ogatories — Answers, 

Answers to interrogations m\y bo admitted 
under 8. 33 of the Evidenos Aot where cross 
interrogatories have been administered to the 
person making the interrogatories aa auch 
interrogatories satisfy the requirement that the 
opposite parties have the T> right and oppor. 
tunitv to orosi-examine.” {Ayling ani Sssha - 
glri Aiyar t JJ.) Narayana Bharatigal p. 
ITTULI AMU A. 89 1,0. 89fc- 
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lEVIDENOE ACT I of 1872), 3. 33. 

"T® # 33— Evidence taken before a person 
teas added as party to suit- Objection load - 
m\ss\bil\ty , »/ ean 6s la&en in second appeal. 

A defendant was newly added during ihe 
courae of a trial by direotioo of Court. He 
raised no objeotion to the evidenoe taken at a 
previous stage of the proceedings going on 
record nor desired that it should be reheard ; 
his interests however ware fully represented by 
another defendant and he was fully cognisant 
of the stepts tsken by the former to prove their 
common case. On appeal by bothoMbem 
jointly against the judgment of the trial Court 
and the objection as to the admissibility of the 
evidence against the new defendant, held, that 
the objection should be disallowed and that 
8. 33 of the Evidence Aofc did not apply. tSipier 
and Srinivasa Iyengar, JJ.) RANOASWAMY 
NAIDU V SUNDaRARAJULU NAIDU. 

33 I.C 32 = 31 M.L.J. 472 

3* 33 -Deposition in prior suit— When 
admissible . 

Depositions of deceased witness in a prior 
litigation arc admissible under 3. 33 only where 
not only tbe questions in issue are substantially 
the same in the two prooeediogs but tbo pro- 
ceedings have been between the same parties or 
their representatives in interest. 39 M.L.J. 
669. Di3t. (A6Jtir Rahim and Phillips , JJ.J 
Ram BHUSHAN V. VIDYAVABDI. 31 1.0. 873. 

Si. 33 and 38 — Duty of Coutt while 

admitting statement cf absent roitne's—S ate- 
ment of public prosecutor - Consent of accused . 

Under 8. 33 of the Act it is tbe duty of tho 
Court to satisfy itself that the presence of the 
witness cannot be obtained without an amount 
of delay or expense whioh it considers unreason- 
able before the statement of the witness in a 
previou) judicial proceeding can be admitted. 
The mere statement of £be public prosecutor to 
the effect is not sufficient. There must be 
independent evidence. 2 A. 616; 3 M. 43 ; 41 0. 
60 1; 6 C. 953, Foil. Primes facie the consent of 
the accused or his oouneel is presumDtive evi- 
dence of tbe abtence of prejudice. (Spencer 
and Seshagiri Iyer, JJ.) ANNAVl MtJTHU- 
BIYAN v . E.M P 15 BOR. 28 M L J. #29 = 

)7 M L.T 214 = (1913» M W N. 529 = 
16 Cr.L J. 291 = 23 1 0. 318 *89 M 449. 

S. 33 -Former depositor— Suit not be* 

tween the same parties. 

Evidence recorded in ono suit can, by oonseot 
of party to another suit, be rendered admissiblo 
as evidence in anothereuit although tho former 
suit wa9 not between the eamo parties. 
(Oldfield and Tyobj i, JJ.) KRISHNA REDDY 
v . bundara Reddy. 

26 1.0. 381 = (1914) M,W N. 931. 

- — 8. 33, Proviso 1— Representative — 

Meaning— Deposition in previous litigation — 
When admissible . 

Where tho interests are identical and the 
objeot of the litigator is to advanoe a common 
claim, depositions in a previous proceedings are 
Admissible in a subs* quent one, even against 


EVIDENCE I0T (I of 1872), 8. 34. 

persons not parties to tbe previous suit, 
" Representatives in interest means persons 
having the same interest in the eubjeot-maUer 
of the suit. It inoludes all persons whose 
rights are litigated bona fide by a person 
virtually on behalf of a class though they 
themselves are not co-nominees on the rcoord. 
23 W.R. 42; 91 Eng. Rep. 1387. (Pyke v. 
Crouch ), Foil. [Aylingand Seshagiri Tyer % J J.) 
Patinnharkuru v. Raman Varma. 

24 1.0. 319 = 28 M.L J. 009. 

- — S. 33 — Conditions in section must be 
complied with before admissibility. 

The e7i fence of a witness recorded in one oase, 
cannot be admitted as evidenoe in another case 
unless the requirements of tbo 8. 33 are 
complied with. ( Kinhiyalal , J C.) Dwarka 
8INGH v EMPRROR 23 0 0.142 = 

24 Or. L J. *23 = 1923 Oudh. 2!4 

S. 33— Conditions before admi'ting 

evidence . 

Per May-Oung, J.— The power given by 
8. 33, Evidence Act, rt quires to be exercised 
with great care and the Court must insist on 
strict proof before bolding that tho requisite 
conditions have been salifled. The Court 
must also in tho judgmont or preferably in a 
separate order, reoerd tho reasons for doing so 
Per Lentaigne, J. — It ia afar preferablo and 
safer precaution that the Court should reoord 
its reasons for holding that tbe neotesary 
conditions of 8. 33 havo been complied with, 
before suoh deposition is admitted into evidence. 
The saQtion pre-suppoees a consideration of the 
grounds prior to tho admission of tho evidence 
and if tbe reasons too are recorded prior to the 
admisfion, the ordor would constitute a more 
convincing proof of the considered adequaoy of 
the grounds than a pas.-age m the judgment 
subsequently written whioh may easily assume 
the appearance of a subsequent statement of 
exouses for a previous ill-considered notion. 
(May Oung and Lentaigne , JJ.) Noa Nyo v, 
Emperor. 1 Rang. 012 = 70 I 0. 8»7 = 

2 Bar. L J. .03. 

— S. 33— Subsequent proceedings — Cri- 

minal trial— Admissibility of evidince in prior 
(rial, 

Evidenoo taken in trisl for daooity is not 
admissible in a ferial under the Arms Aot, 

( Ttoomey , J.) NOA TOA Ku v . EMPEROR. 

17 Cr. L J 312 = 30 I 0 480 = 
10 Bar. L.T. 121. 

S. il—Representatixe , toho is, 

A purchaser of equity of redemption is a 
representative in interest of tbe mortgagor for 
tbe purpose of 8.93. iHartnoll and Ormond , JJ.) 
MA 8HWE LA v, MY KYIN. 20 10. Ill = 

8 Bur. L.T. 10ft 

9. 31 —Bocks o/ account— Entries »n— 

Value of, 

Bocks of aooount are important pieces of 
evidenoo and if an entry therein is proved to 
have been made in tbe ordinary couree of 
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business it is material oorroboratioa of the 
statement of witnesses. ( Fletcher and 1 Valmsley, 
jj.) Lal Mohan baha v. Tazcmaddin. 

49 I C. 786 

S 84 -Thak map— Entry — Six'*/ 

yta r s old - If admissible* 

An entry in tbak map made about 60 years ago 
ia admissible in evideuoo. [Bampini, A.O.J. ani 
Ryu J, J.) TARtKISHOBI OHAOUDHARI V. 
Nabin Chandra Kabmokab. 30I.C. 83 = 

21 G L J. 637. 

— —Si, 84, 9 and it— Absence of— Entry in 
account book — Relevancy of. 

The absence of an entry in a book of accounts 
ie a relevant faot under 8s. 9 and 11 of tbe 
Act, and not under 6. 34 to prove the alleged 
payment, but the weight to be given to such 
abaeooe depends upon the oiroumstanoes of 
each oaae. (A iooksrjee ani Beach:roft t JJ ) 
GANQARAM ACfARWALA V. LACHURAM 
KlSANDAVAL. 28 1.0. 705 = 19 C.W.N, 611. 


S, %i— Entries in 6oo/;$ of account — 

Valu ) of— How to be proved . 

Where relianoe is plaoed upon books of 
account it hat to be proved that they were 
regularly kept in the coatee Of business and tbe 
entries vbemjelvea have to be proved and mere 
assertions that this or that page was written 
by a partioular writer will no; suffice. (Af jo- 
kerji and Carnduff % JJ.) 1MANBANDI t. 
MaTaquddi. 13 l.o, 678 « 15 O.L J. 621, 

——8, 34— Entries — Evidence of pasf 
transaction . 

Iq a suit for tbs recovery of Rj. 63-13 ou the 
allegations that tbe defendants had irrigated 
their fields from the plamtiff’j well and were 
liable to pay at the rate of Ri. 4 per bigha 
aooording to an agreement arrived at bitween 
the parties. Held that the 6ohi entries in 
plaintiff's bahi showing that the defendants 
had been paying the water rate io previous 
years at the rate demanded by the plaintiffs 
taken along with tbe oral evidence produoed 
Euflbieotly prove tbe plaintiff*’ olaim. ( Moti 
Savar. J.) Pbabbhu Diyal v. Ram 
OHANDEB. 1923 Lah. 535 1). 


dent 


S. 3 1 -Mere production , not 


suf) 


Mere produolion of books of aocounta will 
out proof is not sufficient to oharge a defender 
wilh liability although it may have bee 
shown that they bad bsen regularly kept i 
IftS °«~ ol ba?in « M * 18 I.O. 673 and 22 I.( 

ARniir°L/ 4M m ** 00/ and 1 Harriaon.JJ 
HA< < v - The Fibm Bhivji raukoe 

UHANX> * 1922 Lah. 331 

*• “od M (Q)-Accounl boo 
entries - Corroboration. 

EDtries in aooount book, wbioh are cel, 

T® L° a y UDd8t 8 ' 81 aro “lone insuffiaiec 
to oharge a person with liability withun 
evidence in oorroMoratlon of the entriei 
Where the entries feiever £ 


EV1DEN0E AOT (1 of 1872 , S 3t. 

undor B, 32 (2) they do oot require, corrobora- 
tion. ( dhidi Lai . OJ.) Rani v, The Firm 
Bahadur Mal bhuti mal. 63 1.0. 94*. 

S. 84— ^dmisatbififp of entries in the 

/ace of admission of liabilities by defendant — 
Hot material . 

Toe admissibility or otherwise of tbe entries 
does not avail when the defendant admits the 
debt oontraoted, to which tbe entry refere. 
(Shah Din and Rossignol, JJ ) FAZB AHMED 
V. J1WAN Mal. 31 1 0. 800 = 

158 P.W.R. 1915. 

S. 34 — Entry in ao;outi t books — 

Value of, 

A mere entry in an aooount book without 
something more is insufficient to oharge a 
person with liability. [Johnstone and Shadi 
Lai , JJ ) ABDUL ALI V. PURAN MAL. 

82 P.R. 1914-25 1.0. 860 = 277 P L R. 1914. 


Si 31 and 114 —Books of accounts 

tampered with— Presumption. 

When it ie found that the aocount books have 
been tampered with deliberately, tbe owners of 
the books will bo very strongly presumed to 
have fabricated the aooouote. (Raiftpan and 
Beadon , JJ.) Pokqab Das v Uttam Cband. 

4) P.W.R. 1914 = 32 i C. 580 = 
77 P-L.R. 1914. 


S. 84— Entry in book of account — 

Evidence necessary of proof — Nature oJ . 

A9 far as possible it ie necessary that inde- 
pendent and trustworthy evidenoe should be let 
in, in support of entries in books of aooounts. 
A mere statement of the plaintiff ie not suffi- 
cient for the purpose. (Raffipan and Beadon , JJ.) 
GanGARAM v. Kakaram. 47 P L.R. 1914- 

22 I.O..403-93 P.W.R. 1814, 

8. 34— Entries in books of account— 

Corroboration . 


w. v- w. .UK nui UUJ/ lays UU WO 

thal a pIS. oinnot obtain a dooree by maroly 
proviDg the existence oi certain entries in his 
book ol aooounts even though these books are 
shown to be kept in the regular course ot 
business. He will have to show further by 
some independent evidenoe that the entries 
represent real and honest transactions and that 
tbe moneys were paid in aooordanoe with those 
entries. No particular lorm9 or kind ol evi- 
denoe in addition to the entriei is required. 
Any relevant laota whiob oan be treated as 
ovideooe within the meauiDg ol the Evidence 
Aot would be auffioieat ootroboration ol the 
evidenoe furnished in the books ol aooounts, it 
true. Ubdur Bahim and Oldfield. 33,) M. 8, 
\E6UVADIYAN V. QUBliA NaIOKBR. 

5a 1.0. 70*. 

~ T ® 31— Atcounl booh enlru in value 
of — Preemption— Proof, 

It is not the neoeBsary or ordinary efleot ole 
oredit entry in an aooount book in lavoor ol » 
person that the sum so entered thereby is trans- 

intui A°t ; “ 1 im Pl«es is that ho ie 

entitled to the amount from the person in whose 
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EVIDENCE ACT (I of 1372). 9. 34. 

accouot the entry occurs. How the former 
beoamo so entitled has to be proved aliurde, 
the ordinary presumption being that such 
amount bad been paid in by the person to 
whom it is credited. (46Jur Rahim , O.C J. 
and Seshagiri Aiyar, J.) 9ABJAN SAHIB t\ 
ABDUL AZBF.Z SAHIB. 42 1.0. 684. 

S. 34— Entries in account book s— 

Admissibility— Objection to. 

0bj£cticn to admiseioility on the ground that 
entries were not proved to have been kept in the 
regular course of business, ought to be taken at 
the time cf the trial where entries in certain 
bocks of aeoount are provod to be in the hand- 
writing of a deceased person. (Abdur Rahim 
and Phillips, J J.) In re Madu Chimnagi 
REDDI. 32 I 0. 669= 17 Cr. L J. 73. 

S. 34— Books of account — Admissibi- 
lity— Conailicns of . 

An entry to be admissible under S. 31 of 
the Evidence Act must be in a book of aocount 
regularly kept in the course of business whioh 
if not admitted must fce formally proved. A 
collection of sheets of paper bound together 
with the intention that it should be permanent 
is a “ book " but a book containing entries of 
items of which no aocount is made at any time 
is not a bork of aooount. For purposes of 
admissibility Cash Bocks, Ledgers, and Day 
Books are equal though they may differ in the 
weight to be given to each. {Stony on, A. J. 0.) 
MUKUNDBAM v . DAYARAM. 23 I 0. 898 = 

10 N.L.R. 41 . 

S. 34 - Accounts— Lekha Bahi— En- 
tries in—Evijenliary value cf. 

In the absence of oorroborative evidence no 
reliance can bo placed on the entries of oral 
loans appearing in a Lekha bahi. The aocount 
itself is not one kept in the ordinary course of 
business from day to day. (Sfuarf and 
Kanhaiya Lai, A.J.Cs) Lal BAHADUR v. 
ZAL1M tiINGH. 27 1.0. 881 = 2 0,L J. 1. 

S 34 - Account book: not written from 

day to day— Admissibility* 

“Where accounts are originally written in 
wrong eiips of paper and after an interval are 
entered in regular books, the latter oannot be 
rejected in evidenoe on the mere ground that 
the entries in them were not made regularly 
from day to d-*y. {C homier , J. C.) MANGLI 
PRASAD V. MANDIR DAS. 11 1.0. 93. 

— S. £4 — Copy of account book — Admis- 
sibility of. 

An acocunt bvk, though a copy of another 
aooount bo'fe, will be admissible in evidence if 
it is itself copied aod kept in the ordinary 
course of business. 27 C. 118 * 1 B. 576, Foil. 
{Maung Kin, J.) MAUNG SJL KON v. Ma TU 
y A# 42 1.0. 117. 

S. 34 -Books regularly kept in the 

course of business ” — Meaning of. 

In order that books may be regularly kept 
in the oouree of business they must be kept in 
accordance with a uniform practice id the 
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current routine o( business of the person to 
whom they belon*. The particular method of 
keeping the boob* miy afleot their value as 
evidence. [Pratt, J.O. and Crouch, A. J. C ) 
RAMCHANDRA v. Emieror 

14 Cr. L J. 282 = 19 I C, 831 = 8 S.L R. 193. 

8 36. 

See alto Evidence act, 8. 74. 

S. 33 — Wajik-ul-arz— Khewat register 

— Entries in — Evidentiary value of. 

Entries in the Khewat register of a village 
and the wajib ul-atz are evidenoe of facts 
stated therein and their importance may vary 
with circumstances. They are not by them- 
I selves conclusive evidenoe of the laots reoorded, 
It may turn out that they are in accordance 
with the general bulk of the evidenoe in the 
oase; they may supply gaps in it; and they may 
in short, form a not unimportant part of the 
testimony in oase. They should not however 
be given aDy greater weight. ( Lord Shaw.) 
NAGESHAR V. GANESHA. 42 All 368 = 

7 0 L J. 48-2 U P L R. <P 0.) 37 = 
M L J. 921=23 0.0. 1 = 18 A.L.J. 632 = 
22 Bora L.R. 696 = 96 I 0 306 = 
28 M.L.T. 9. iP.C,) 
[Oo appeal from 36 1.0. 780 = 3 O.L.J, 464. J 

S 36— Inam Register— Entries in — 

Value of— Tenure of land. 

The preparation of the Inam Register (1861) 
was a great Aot of state and the result of elabo- 
rate inquiries and though the statements as t) 
the oharaoter of tenure eet forth in the Register 
oannot displace aotual and authentic evidence 
in individual oases, they are in the absenoe of 
suoh evidenoe, very important. ( Lord Shaw,) 
ARUNACHALAM CHETTI V. VENK ATAOHALA- 
PATI GURUSWAMIGAL. 

4) Mad. 263 = 24 0 W.N. 249 = 
37 M L J. 460 = 16 M L T. 479 = 
(19191 M.W.N. 850 = 10 L W. 641- 
17 A.L.J. 1097 = 46 1 A 204 = 
33 1 . 0 . 588 = 22 Boro. L.R. 487 (P C ) 
[Reversing 31 1.0. 216 = (1913; M.W N 680.] 

S. 38— Register of Minhaidari Vil- 
lages . 

A register of Minhaidari villages being an 
offioial document, in the absence of anything 
to show that any particular part of it was in 
excess of the official duty by reason of whioh it 
oame into existence aDd that in consfqueooo 
that part being not admiesiblo, is admissible in 
evidence under S. 35 of tbe Evidence Act. 
{Lord Parker). RAI KI8HORE DRO BAHADUR 
u.BENlMAHTO. 22C.WN 439 = 

(1918) M.W.N. 308 = 23 M L T. 382 = 
V0 Bora L R 712 = 58 C L J. 1 = 
47 1.0. 1 = 12 Bur L.T 88 iP.C.), 

8. 38— Oovt. Records— Dispute as to 

ownership of land. 

The plfls. olaimed a large tract of land for- 
merly under the river Ganges as forming 
part of the permanently-settled Zemindari. 
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EVIDENCE ACT (i of 1672), 3. 88 

Three so is ol documents were relied on, ui*., 
-firstly, a plan ol survey conducted by Major 
Rennet between the years 1761 and 1773; 
seoondly the bakikhat ohowhuddibandi (bound- 
ary) pipers which were returns submitted to 
the Government in a Government form in puceu- 
anoo ol Govt, request for the year 1799 and made 
by the owners ol the zemiodari and sent in to 
the Government; thirdly the Govt. Survey map 
made in 1859. Held, that they were all adms9i- 
ble in evidence as they were in the custody and 
the popsession ol the Government, by whom 
they were carefully kept and certamly regarded 
as dooamenta ol great importance, that as 
between the zomindars arid Govt, they must be 
aooepted as prima facie accurate and that 
the ovideoos established the p!fi ’s claim except 
that the bed ol the river was the property of 
•the Government. ( Lord Buckmasler). Hara- 
DAS AOHARYA OHADDHURI V. THE SECRE- 
TARY OF 8TATB FOR INDIA. 26 C.L.J. 690- 
(1918) M.W.N. 28 = 43 1 0. 861 = 
22 M.L T. 488 = 20 Bora. L.R. 49 (P.O.). 

— — -—8, 83— Riwaj-i*am — Entries in— 
Value of. 

The fiitna/’i.am ol a district is a public 
record prepared by a public officer in discharge 
o! his duties aod under Government rules aad 
is clearly admiasiblo to prove the faots stated 
•therein. The Riwiji-am , though subjeot to 
rebuttal is strong evidence of tbe custom reoi- 
^ted. (Afr. Amur AJi). Beq v, ALLAH Ditta. 

44 Cal. 749-12 P.W.R. 1917- 
21 M.L.T. 810-32 M.L.J. 618 = 
19 Born. L.R. 888 = 48 P R. 1917 = 
Aa „ r _ a « A.L.J. 823 = 21 C W.N. 842- 
ABOX.J. 173 =>86 I C. 334-41 I.*. 89 (P.Q.). 
[Reversing 48 P.R. 1909-122P.L.R. 1909 = 
2 I.G 79 = 79 P.W.R. 1909.] 

‘ 83 — Mahalwar register. 

Copies ol entries in Mahalwar Register kept 
-under 8. 4 ol Lot VII „t 1876 aan be admitted 
m avideooe but mere signature ol the Snpdt. ol 
Survey on a ooroer does not make the docu- 
ment on* k’pt by him (Lord Shaw). MUT- 
saddi Main u Mahomed Idris. 

81 1.0.883 = 19 O.W.N, 764 (P C.) 

-—--a. 38— Thakbast proceedings— Pro 
■ ceeamqs before revenue officers— Value of. 

n «?. b . OU . 8 . h w de m? io , n . 9 In P roooed 'Dg5 before the 
thole » £ halt iy l Dspu ‘y Oolleotor and 
^^7u R88 XIo{ 1819 d0 no ‘ e stop the 

V h , 6 8 “ me extBnt ai lhose in regular 

prooeedmgs In oonrta of law, such determina- 
nt,- “*! v '“ U3l y o* high authority and when 

lensth’ofkim by a U ‘ h ® pat ‘ ie8 for a 

! “®‘. ° ‘ ,me ®*Ae the basis ol important 

SKSSl' 8h .° ald D0 ‘ be disturbed^nless 

sSfS- 

* LT - mo- 

11914) II W ^A 88 ” 1 L W 8W- 
} Bo “- L.S.BIS- 

83 1,0. IM-100.L.J, 0SI (P.O.). 


EVIDENCE AOT |1 of 1872). S. 88. 


•9. 36— Death and birth register — 


Entries in— Admissibility of 

An entry in the register of birth and deaths 
kept by a village ohoukidar is not admissible 
under 8. 36 after the ohoukidar’s death when 
it has not been proved to have been made by 
tbe ohoukidar himself. (Lindsay and 0> kul 
(Prasad, J«T.) SheoBalakd Gaya Prasad. 

20 A L J 601 =* L R. 8 A 468 = 
1922 All 810 (1). 


-S. 33— Entries in Khewat. 


Entries in Khewat as to certain persona 
(delta.) beiDg in possession of certain land as 
mortgagees which have been attested by thcee 
persons amount to an admission by those 
persons that they are in possession as 
mortgagees. UFalsb, J), PAKARIA v Ran- 
JUTA. SI 1.0 168. 

— — S. 35— Report of Municipal overseer — 

Admiasibrlify of, in evidence . 

The report ol a Municipal overseer as to 
when the construction ol Chajja tork place 
is inadmissible in evidence. (Banerjee, J.) 

Ramnath v. Municipal Board of 
MUTTRA. 16 Or. L J. 78 = 26 1 C 670 = 

12 A L J 740. 


— — -S. 83-Raport by an official of a 
Nalw» Slate admissible as evidence. 

Ia the oaee ol the appointment ol a Mahant 
o! a temple in a Native State, the report ol the 
Koiwal of the State in regard to the history of 
the mahantBhip ol tbe temple is a publio reoord 
and ae enoh admissible in evidence. (Richards. 
G.J. and Banerjee, J.) Baldeo Das u. 
GOBINDDas. 86 All. 16I-88IO 18 = 

13 A.L J. 179. 


— --S. 38-MumaipaI register- Entries in 
— Proof of time if death. 

To prove time of death of a person, entries in 
the mumoipal regieter are inadmissible if not 
in the i handwriting of the witness producing 

■1 " hen , h ? cao ? ot «»y who wrote or 
oneoked the entries or left the register. 10 I 

TT’„.V» 3 ’c. tO,err0d <*«d Lj ile, JJ.) 

Jiw an Baksh u. Khan Bahadur Khan. 

19 l.O. 998. 

S. 86 -Settlement records- Entries in. 
There is a presumption until tbe oontrarv ; 8 
proved that the ontries in a settlemeot reoord 
ate correct. ( Raflque and Piggott. JJ l hZ 

bullae Khan u. Lalta Pbasad 

34 All. 613 = 17 I 0. 94-10 A L.J. lflO. 

There may be a presumption that what i a 

srss*jru-i ~ * 


ment 


7 ^;^ officer^ endow 

*.;• "ft**** endorsement on a 

registered dooumeat j. evidenoe, though uo* 
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oonolusive, of the truth of the faote aet forth 
therein. ( Beaman and Hayward . JJ,) ANAND 
Bai Bhaskab Nilkanth V. Nabain 
dhonde Dev Tattoo. 27 l.o 478 = 

17 Bom. L.R. 49. 

*—8. 35 -Land records— Entry— Effect 
of. 

The fast that a man’s name appears in tbe 
Revenue records is not conclusive evidence 
either of the title or possession. fScoff, C.J. 
and Rao, J.) Kashiram v. Rajabam. 

33 Bom. 487 = 12 1.0. 856 = 
13 Bom. L.R. 879. 

8. 35 —Partition papers— Value of. 

Muoh weight oanoot be attached to a parti- 
tion paper in the absenco of detailed informa- 
tion as to the history of the document, when 
il'waa prepared, by whom, in whose pre9enoe, 
and for what purpose. ( Mooktrjee and Chot*r,er % 
33.) Tara Kumar Qhose v . Kumar abun 
Chandra Singh. 1923 Cal. 251. 

— • 8. 88 — Certificate of guardianship — 

Age of minor— Dispute as to— Recital as to 
date of birth. 

A certificate of guardianship is neither a 
book nor a register nor a record kept by an 
officer in accordance with any law but is a 
certificate as it professes to be. of whioh there 
is only one reoord and whioh is not a publio 
record or register of any kind but is a docu- 
ment issued to a particular person, giving to 
that particular person and only to him, a kind 
of particular authority, On these grounds tbe 
certificate oould not be regarded as evidence of 
minority under 8. 35 of tbe Evidenoo Act. 17 
0. 849 ; 18 A. 478, referred to. Orders for the 
appointment and disohargeof a guardian conld 
not be reoeived in evidence to prove tbe date of 
the birth of the defendant from the recitals 
contained therein. ( Mooktrjee and Chottner , 
J J.) Hara Kumar De v. Jogendra 
Krishna roy. 71 1.0.338 = 

38 O.L.J. 188. 

8. 38 — Quinquennial papers — 

Admissibility of. 

Qainquennial papers prepared by Revenue 
Authorities under Regn. XLVII1 of 1793 are 
admissible in evidence. ( Mooktrjee and Buck- 
land f, JJ. ) 8 eoy. of State for India v. 
WAZEDALI. 63 1.0. 886 = 34 C.L J. 141. 

8. 88— Survey maps—Thak maps — 

Presumption— Rebuttal. 

There is a prima facie presumption in favour 
of tbe accuracy of thak and survey maps and 
it is for tbe parly who impugns tbcir acouraoy 
to prove bis case. Such a map be shown to bo 
iocorreot by the admission of parties or 
adjudication byaCourt cr by evidence intrinsic 
or extrinsio to the map in question. ( Woodroffe 
and Cuming , JJ.) Tabamoni CHAUDHURANI 
v . Gopal Das Chaudhuby. 68 1.0. 182. 

8. 38— Survey Khaiian—Road cess 

mums— Evidentiary value of . 
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A cadastral survey Katian must be taken 
to be correot unless there is evidenoe to the 
oontrary. Road cess returns filed by a land- 
lord are no evidence against tbe tenants. 
(Chaudhuri and Cuming , JJ.) MAHAMAD 
GtJBAN CHOUKIDaB v. BASaRAT ALI. 

58 1.0 645. 

S. 35 -Settlement Khatian— Entries 

in. 

Entries in the Settlement Khatian aflord 
prima facie evidence by tbe truth of the state- 
ments. (Mooktrjee and Camduff t JJ.) AZMAT 
t>. BlSHEN PRAKUR. 52 1 0. 630- 

29 C.L.J. 607. 

S. 88— Chittas— Bengal Estates Parti- 
tion Aet— Admissibility In evidence against 
landlord . 

The map aod ohilta prepared by tbe parti- 
tion Amin under the provisions of S. 54 of the 
Bengal Estates Partition Aot and proved to 
have been accurately prepared or to have been 
accepted and aoted upon by the landlord can 
independently of 8. 35 of tbe Evidenoe Aot 
be admitted in evidenoe against the landlord 
for the purpose of proving what lands were 
held by what tenants. ( Teunon and Ouming , 
JJ.) Dinanath Chanda v. Nawabali. 

49 1.0. 984. 

S. 88 —Perganah register— Konungo 

Register- Thak Map and statement— Admissi- 
bility of. 

Tbe Perganah and Konungo Registers are 
not punctually kept and are not admissible in 
evidence to prove an omission of an entry 
therein ae to lekheraj . The konungo aooonnt 
and the General and Mauzawar Registers 
being intended to faoilitate tbe oolleotion of 
tbe Government does, there was no authority 
to enter therein lekheraj not tbe subject- 
matter of resumption proceedings. The Thak 
officers not being empowered to moasuro and 
reoord lekborajas of less than 60 bighas in area, 
the omission of lekherajas in tbo Thak state- 
ment is not of any probative value. ( Mooktrjee 
and Walmsley , JJ.) BlPRA DA8 Pal Chow- 
DHURY v. hlANORAMA DEBI. 48 Cal. 374- 

47 1.0. 49 = 22 C,W.N. 398. 

8. 38 - Partition prcceedings- Regula- 
tion XIX of 1814. 

Certified copies of tbe papers in tbe Oollec- 
torate which prima facie appear to be tbe 
reoord of a partition made in a proceeding 
under Regulation XIX of 1814 between the pre- 
decessor of tbe parties to a suit are good and 
admissible in evidenoe apart from 8. 35 of the 
Evidence Aot. ( Richardson and Walmsley. 
JJ.) KHETRA NATH MANDAL V. MAHOMED 
ALLA Bakha. 48 1.0. 621 - 28 0. W.N. 48. 

S 35— Draft record-of rights— Entry 

in. 

An entry in a draft reodrd-of-rigbte that a 
oertaln tank is known by a oertain name is not 
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admissible io evidenoe. (Mookerjee otd 
Bea'hcroft, JJ.) AMBAB ALI V. DUTFB A LI. 
45 Gal. 199=»2i O.W.N. 996 = 41 I 0 116 = 

25 O L.J. 619. 


EVIDENCE ACT (1 of 1872), S. 39. 

‘'Reoord of Rights’ 9 . {Jenkins, 0 J. and Chat - 
Urjee, J.) NANDALAL PATHAK 0. QHANUB- 
PAT Das. 17 0 L.J. 462=18 I 0 148- 

17 0 W N 779. 


3. 35 - District Gazetteer— Duties of 

Choukidars. 

The Bengal Dist. Gazetteer may be referred 
to by the Court for the purpose of seeing whe- 
ther the duties of Simanadare are the same as 
the duties of Cb*ukidars (mentioned iu 
8ch. I of Aot VI of 1070 B.C .)( Jenkins, C. J. and 
Bolmicood, J ) Lalu Dome v. Bejoychand. 

43 Cal. 227 =33 1.0. 353 = 20 C.W.N. 404, 


Si. 33 and 13 —Chinas— Assessment 

proceedings - When admissible. 

Prooeedinge takon for asseaemsnt of rent 
upon rent free lands, the petitioa originating 
the proceedings, reports of the Oolleotoi And 
orders ot the Board of Revenue, altogether 
furnish a valuable evidenoe as to the recogni- 
tion by the Govt, of the right of the plfl.'e 
predecessors in title to hold the land rent-free. 
Ohittas prepared by Govt, for explaining and 
as part of prooeedinge takon for assessment of 
rent upon lands said to be improperly held 
rent-free are admissible in evidenoe when 
coupled with resumption proceedings. An 
entry in a publio register kept for the publio 
benefit under the sanotion of offioial duty is 
relevant unier 8. 35 whether tba oterk making 
the entry had personal knowledge or not or 
whether the register was a oopy of a previous 
register whioh had become untidy, (Chatter jee 
and Chapman , JJ.) WILLIAM GRAHAM 
v . Pbanindba Nath Mittrb. 

311.0. 41=19 O.W.N. 1038. 


8.35— Postal endorsements— Proof. 


An endorsement on tho cover of a letter by 
a postal peon is at best a reoord of a statement 
of the peon and must be proved by oalliDg him 
ao a witness unless the statement becomes 
admissible under 0. 82 (2) or 8. 89. 8uoh an 
endorsement is not admissible eve* as a state- 
ment made by a publio officer in the discharge 
of his duty. I Mookerjee and Walml'V, JJ.) 
Gobinda Ohandba Saha t>. dwaraka 
Nath Patta. 20 0.L.J, 486 = 26 I G. 962 = 

19 O.W.N. 469. 

B 35 — Hunter’ s Sfafiiiicai Survey— 
Private rights . 


Refer oo oq o&nnot bo legitimately made I 
statements in Hunter’s statistical aooount . 
Bangal for estabhfhinp private rights. ‘Jen kin 
rt K9' on and Mookerjee. JJ.> ahmai 
TABAKANAT GH09R. 

17 O.W.N, 1173 = 21 1 0. 283-18 € L.J. 80! 

* 3 .~“ flw < wara Khasra Benat 
Estate Partuvon Acl (VIII B.O. ot 1876). 

VIII "oFr 7 r iB Kh r ” prep,red UDder A « 
tV,. p.L' 878 *■ nok A tt00 *4 within 8. SB ■ 

2r “ Bd °“ n,lot b ® rell * d D P° 

lot rebotting the premmplion tailed by th 

Vol. Ill — 10 


S 35— Revenue papers— Admissibility. 

In order that rent oolleotion papers prodnoed 
by an officer of the landlord who deposed that 
they were in his custody, may be admissible. 
Evidenoe must be let in ae to who wrote the 
papers and who oolleoted the rents ) 0 C.L.R, 
545 , Poll. 22 W.R. 549, Diss ( Mookerjee and 
Beacheroft, JJ). AKTOWLI v. Tarak NATH 
GHOSH. 16 C.L.J, 328 = 17 l.o 208 = 

17 O.W.N. 774. 

— S, 35 -Settlement records , 

The Settlement Records prepared uuder Reg. 
VII of 1982 are relevant under Q. 35. (Chat- 
terjee and Teunon, JJ.) RAGHUNANDAN v. 
Bibouti. 12 l.G. 147 = 39 Cal. 304. 

S. 35 School Register , value of . 

Certain entries from a school register at 
Bikaner which were not proved, are not 
sufficient to 9how that the defendant was 
actually at Bikaner at the time of the entries. 
(Moil 8ag*r % J.) MT. CHANDO v. 8RI Ram. 

1923 Lah. 607. 


— — S. 35 — Letter of Govt , of India . 

A letter of the Govt, of India in whioh 
ADaestbesine is inoluded in the list of 
reoognised preparations of oooaine oanuot be 
admitted in evidenoe einoe it is a well known 
faot that Anaeslheaine ia not a product of 
oooaine. \8cott-8mi:h and LoRossignoi, JJ.) 
Bishandass v. Emperor. 

18 Op. L.J. 934-42 I 0 168 = 
32 P.W R. 1917 (Op.). 

S. 33 — Settlement records — Entry — 

Value of. 

An entry, in a previous settlement, if 
ohanged by another in a latter settlement 
without there being any reaBoo or reoord for 
such a change, makes tho latter entry 
unauthorised without any evidentiary value. 
(Johnstone and Shah D\n t JJ.) BUDH \ KHAN 
v. Mohammad. 81 I c 287- 

183 P.W R- 1915. 


S' 35 — Ssff/emenf Rtcor Js and Jama- 
bandig— Correctness of. 

In the abeooco of satisfactory ovidenoo to 
the oomrary, entries io the Settlement Reoordo 
and the annual ;ama6andis must be aooopted 
as oorreot. (Shadi Lai, J). MlLKHi Mal t> 
GULAB 8INQH 79 P W.R, 1015- 

29 I 0. 893-164 P.L R, 1915. 


— 8. S3— Reporl of Tahsitdar— When 

evidence . ^ 

The report ol the T.hjildir when acting as 
a commissary to the Oourt i 8 reliable 
evidenoe. (Zi» fioutgnol, J.) Girdhabi LAt» 
t>, ABDUL RaHIMAN. 89 P L R 1918 — 

asi.o. 87-aaa p.w.b. nib. 
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Ss 35 and 74— Revenue Records and 

Jamabanuis — Entries i n— Value of. 

Where Revenue Records and Jamabandii 
were in favour of the deft.’s and plfl.’s 
predecessor in title, agreed to the mutation in 
deft.’s name. Held , that title having passed to 
the delta, plfl.'s possession was only permissive 
and in the capacity of co-sharers omld not 
ripeo into ownership. ( Johnstone and Shadi 
Lai , JJ.) Thibaj v Kasim. 

48 P W R. 1913 = 26 I 0. 481 = 
124 P.L.R. 1915. 


Whether secondary evidenoe of admissions of 
parties to a suit or their predecessors in title 
oan be given by reference to extracts from 
judgment when the admissions are relevant 
and the originals contained in the admissions 
are not forthcoming. (Cotiffs Trotter and 
Kumarasxcami Sa«frt, JJ I TR1PURANA 

Seethapati R*o Dora v. Rokkam Ven- 
KANNa DORA 43 Mad 332 = 

42 M.L J. 824 = 15 L W. 316 = 
30 M L T. 160= 1922, M W N. 147 = 

1922 Mad. 71. 


— — S. 35— Revenue Records— Entry in— 
Proof of title. 

The proceedings of a Revenue Court demar- 
cating the boundaries of villages are net the 
only tests of title to any land in dispute inclu- 
ded in the village. (Shah Din , J ) AMAR 
SINGH v BHOLA. 26 I C. 341 = 

240 P L ft. 1914. 

8. 35— Settlement— Records of recent 

settlements — Evidentiary vxlue. 

The records of the recent settlements can be 
relied on more than those of the old odg9. 
( Johnstone and Chevis, JJ.) ANWAR ALI v . 
RAM SARUP. 180 P.L ft 1914 = 

24 1 0. 903 = 81 P.W R 1914. 


8a. 35 and 48 -Statement oj public 

sei vint — Recital in publi: rtcord. 

A recital io public record as to a statement 
made by a public servant with reference to a 
particular statement of the grant by the Govern- 
ment may be admitted, under 8 35 of the 
Evidence Act as proviog that the public servant 
made the statement that he is stated to have 
made, if the fact that he made such a state- 
ment is a relevant fact. But such a recital 
woald not be admissible UDder 8. 46 where 
a specific right claimed by a particular indivi- 
dual and not a general right is in question. 
(Wallis, C.J. and Aylinq . J.) 8ANKARACH * RYA 
6\V AMIGAL U MANALISaBAVANA MUDaLIAB. 

51 1.0. 876, 


8. 33— Register of deaths — Chau - 

kidar's Death and Birth Registers , entries 
in— Value of . 

Entries in Cbaokidat’s Death and Birth 
Register) are valuable evidence of the faols 
mentioned therein. (Raffipanand Beadon , JJ.) 

Uttam Das v. Chanan Das. 81 P R 1913 = 
283 P.L R. 1913 = 20 I 0. 462 = 
200 P.W R. 1913. 

S. 38 - Mutation Register— Entries in 

— Evidence . 

Where a gift of land is followed by possession 
as well as mutation of names in the Revenue 
Registers, there can be no doubt as to the 
faotum of the gilt. (Ch:vis. J.) Hyaat v . 
RAMZAN 149 P.W. R. 1912 = 16 1.0 889 = 

139 P L R. 1912. 


Q. 33 —Report made by Tahsildar to 

Collector in land acquisition case is admissible. 

A report made after local enquiry by a 
Tahsildar under the orders of the Collector in 
a land acquisition ca*e is admissible in evidence 
under 8. 35 of the Evidence Act. ( Krislnan 


and Ramrsam. JJ.) Rathnam ASari t,. 
SECRETARY OF 8TATE FOR INDIA- 

44 M.L.J. 132 = 17 L W. 413 = 
32 M L T. iH. 0.) 2/9 = 1923 Mad. 332. 


Ss. 33, 40 and 44 — Recitals of 

relevant act in a judgment not inter partes— nof 
admissible. 

A reoital in a judgment not infer paries of a 
relevaot fact is not admissible io evidenoe 
under 8. 35 of the Evidence Aot. Tbe case* on 
She subject reviewed and discussed. Quaere 


S 39— Registration — Ac m inistration 

of execution by some of the executant. 

Where a document contemplates that four 
persons should execute it, but only two of 
them exeouted it and present it for registration, 
the dooument if registered is bindiog a9 between 
them. tAyhng and Qeshagiri Iytr , JJ.) 
Natesa Iyer v. 6ubbamania Iyer. 

2J M.L.T. 307 = 15 I 0 525 = 
(1918) M.W.N. 703. 

S. 35 — Registers of Deaths and Births 

—Entries in village Registers— Admissibility , 
When birth and death registers are kept by 
a Village Official under tbe directions of the 
Board of Revenue as agents of Government an 
entry therein is admissible in evidence under 
the section. It is not necessary that the publio 
servant should be oompellable by legislative 
enactment to disoharge suoh a duty. 7 W.R. 
726, Foil. Eotry in suoh a register is proof of 
the actual date of death. (C out Is- T totter and 
Seshagiri Jyer , JJ.) DEVARAPALLI RaMa- 
LINGA RRDDI V. SRIGIRIRaJU KOTaYYA. 

41 Mad. 26 = 22 M LJ 17-33 ML J 60- 
(1917, M.W.N. 553 = 41 I 0. 586- 

6 L W. 246. 

S 35 —Letter in register of official 

correspondence— Copy of. 

Uoder 8 35 copies of letters made in regis- 
ters of official correspondence kept for reference 
and reoord are admissible. [Wallis, O J. and 
B a»«. J.) KRISHNA THEVAR c. RaUASAMI 
PaNDIA. <0 Mad- 671 = 

(1917) M.W.N. 201-39 1.0. 263 = 

33 M.L.J. 277. 
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. — — 8 85 — Parwana or grant, transaction 

of. 

As 8s. 65 and 91 make it oieac that when a 
written grant ig lost secondary evidence e>u be 
given o! it only as defined by law, a translation 
of parwana or grant forming the enclosure to 
the report of a publio offioer is not admissible 
as seoondary evidence of the contents of the 
grant under any of the 3s. 63, 32 (1) or 35. 
[Sadasiva Iyer and Moore , J J . ) AMBALaVANA 
PANDARASANNADHI t>. KUPPACHI AMMAL. 

35 I.G. 201 = 4 L.W. 331. 

S. 83— Medical certificate— Proof of 

age. 

An age certificate given by a medical mao to 
a private patient is not publio ^ reoord under 
8. 35. iCoutts-Trotter and Srinivssa Iyengar, 
JJ.) Venkata Rangappa Naicken v, 
Bubbarata GOUNDAN. 33 1.0. 142. 

— — S. 33 — Sutvey Records, admisstbififp 
of. 

Entries of the extents of survey fields made 
in survey registers are admisaibla under 8. 36 
to prove an enoroaohment though insufficient 
to prove title to the extent anonaohed upon, 
10 I.C. 662 ; 99 M. 173 ; 93 M. 362, Dist, 
. i [Ayling and Tyabji, JJ.i KaLAYI Nabayana 
Jogithaya v. Secretary of State. 

29 1.0. 134*2 L.W, 413. 

S 35 -Collector's certificate — Value of. 

A cartifioUe issued by the Collector in res- 
peot of immoveable property in Madras is only 
evidence of revenue registry and does not 
afford any title or security as to ownership. 
[While and Oldfield , JJ.) KUPPAMMAL v. 
GATTIPALLI GOPAUL dhetty. 

27 1.0.14^1 L.W. 649. 


— 8 , 35 — Report by Tahsildar to Collee- 
4or—Publi§ Record— Admissiiifify. 

A report by a Tahsildar to the Oolleotor to 
the efleot that a village Mansi! reports that 
certain obarities had not commenced, is in- 
admissible to prove the faot that the obaritiea 
•had not commenced on a particular date 
beoause though a single dooument may be a 
public Record under B. 36 of the Aot, every 
statement made by a publio servant is not 
admissible to prove the faot to whioh it relates. 
H M.L J. 816 ; 21 B. 695 ; 91 A 467 ; l I A. 
209 Dist. 7 M.L J. 117, Relied upon. [White, 
G.J.) W AEjLIKA rjuna Doggbt V shore 
TABY OF STATE. 14 LG. 401 « 85 If ad. 21. 


— B 85 —Report of process-server. 

Report of a prooess-sorver is admissible 
evidence to prove the facta reported by hi 
8undara Iyer and Phillips, JJ ) ABD 
KH&DAB V. AJIOAR a ham AD. 

35 Mad 670-22 M.L J ?( 
10 M.L.T 413-12 I 0 67: 
•1911) 2 M.W.N. 4 

8 35 -Administration report, 

An entry of a ward*, age in an adminiot 
tion report of Court of Wards is evidanoe un 


EVIDENCE ACT (I of 1672), 8. 39, 

S. 35 of the Evidence Act. (IFuffis ani 
Krishnaswami Aiyar , JJ l ari CHRTTIAR v. 
RAMA REDDIAB. 9 I G. 567 = 9 M.L T. 214. 

S. 35 — Rfcord of admission made 

before a court is relevant . 

The statement of a Court that a person 
admitted the olaim of another person iu * oa9e 
pending before it is relevant under 8. 36 o< the 
Evidence Aot as the statement forma part of 
the record. (4shworeh and Simpson , A.J O.) 
THAKUR RUDRA PBATAP N AR AIN SINGH V. 
Thakur nxrman Prasad Singh. 

1923 Oudh 61. 

— Si. 35 ind 14 — Confession— Reccri of, 

by Magistrate— Voluntary nature of confession . 

Though a magistrate has reoorded a certifi- 
cate at the foot of a confession, it is not 
oonolueive and facts whioh may lead the court 
to thick that the confession was not voluntary 
can be proved. [Kanhaiya Lai and Daniels, 
A.J.C9.) Nar Singh v. Emperor 

25 0 0 229 = 1922 Oudh 302. 

— 9. 33— Khewat, entry in— Prima facie 
evidence of a tie— Rebuttal. 

An entry in the Kh*wat is pritna facie 
evidenoe of title but it might be rebutted by 
showing that there is no likelihood of there 
being any and that the mutation obtained was 
reiaioed. [Qimpson, A. J. O.l GHULAM 
Muhammad v. babit ali. 1922 Oudh 110, 

• — S« 85 — Register of deaths and births — 

Chaukidar's register — Entries in. 

An entry made in a ohaukidar's register of 
births aud deaths is not admissible in evidanoe 
if it neither purports nor is proved to be sigoed 
by the station writer, the register not being one 
directed to bo kept by. any law, [Ashworth, 

a.J.C.) Muhammad Jafar u. Emperor. 

22 0 0. 280 — 64 1.0 165 = 21 Op. LJ 22- 

6 O.L J. 677. 

S 35— Endorsement 6y public servant 

— Presumption, 

An endorsement on an offioial reoord signed 
by a publio servant in the performance of his 
duties should, in the absonoe of any evidence 
to throw doubts upon it, be presumed to be 
oorreot. [Daniels and Lyle, A. J.Ch.) KESARI 
Kumar v. Ram Rani. 5) 1.0. 723- 

6 0 L J. 481. 

S. 85 — District Gazetteer, if evidence, 

A passage io District Gazetteer describing 
the lineage of one of the leading families of the 
distriot cannot supply the want of a pedigree 
showing the family and the members of it. 
[Lyle and Ashworth, A.J.Oa.) BaLMUKUND 
v. Biqhwa Nath Bingh. 62 I c. 831— 

6 O.LJ. 8|7. 

S. 39 -Register of deaths — Police 

Regulations. 

The register of deaths maintained under 
Para 367 of the Polioe regulations is an offioial 
rsgiiter and entries are made in it by a publio 
servant in the discharge of his offioial duty and 
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EVIOENOE ACT (I of 1872), 8. 25. 

are admissible under 8. 35. ( Daniels , A.JC) 

ZAIbUNNISSA v. HASARATUNN1SSA. 

1 U.P.L R. (J O.) 1 = 52 I. C. 162- 

22 0 C. 124. 

S. 25— Revenue papers— Entries in— 

Value of. 

Where a person is entered in the revenue 
papers as an under proprietor but it appears 
from other evidence that be does not bold such 
a statue, the entry in the revenue papers is of 
no avail to him for the purpose of establishing 
bis t»t!e as an undei-prcprietor. ( Lindsay . J.O.) 
Ram Rup Singh v. Deri Pffsh\d Singh. 

47 l.C. 754 = 3 O.L.J. 5l3. 


EVIDENCE ACT (I of 1872), S 35. 

S. 85— Suivey map — Boundaries 

thown therein after compromise of parties — 
Conclusive. 

Where the parties consent to be bound to* 
regard the boundary line as laid by the survey 
authorities as conclusive, they cannot after- 
wards question the correctness of the same*, 
t Das and Aaomi , JJ.) BaBU RaghunaTB v . 
Maharaja Sir R/maSBWaR. 1522 P. 87, 

Ss. 35, 18— Batwara Khasra is not 

a record. 

A balwara khasra is not a record within the 
meaning of 8. 35 and an entry made there in 
the Dame of a tenant in possession is not 
admissible in evidence UDder 8 35 of tbe Evi- 


S. 33 — Revenue papers— Entries tn — 

Value of. 

Old entries in revenue papers as to tbe plots 
held by ordinary tenants aod as to tbe rate of 
rent payable by them are not by themselves 
evidence as to tbe fixmg of rent by a competent 
authority or by action of parties nor do they 
raise a presumption to that i fleet. « Slunrt . J C.l 
8ARAB JIT 6INGH v. Rampur Mathra 
Estate. 37 l.C. 27 = 3 O.L J. 463. 

S. 83— Chaukidai's birth and death 

register. 

A Chaukidor’a register of birtb9 and deaths 
is not a publio document. No importance can 
be attaobed to it in view of 8. 36. [Kanhaiya 
Lai and Kenaall , A J C« l Bjsheshak Dayal 
v. Bib a Lal. 19 0 C. 22t = 36 I C. 941 = 

4 0 L.J. 49. 

S. 38— Revenue register— Entries in 

— Value of. 

An entry made in a revenue reg ; ster without 
any explanation as to hew it originated or was 
brought into existence is, if it is inconsistent 
with other established facts, not entitled to any 
weight. A partition officer of the Revenue 
Court cannot convert private properly into 
wakf, by giving it a particular designation. H 9 
proceedings are not conclusive as between a 
party to tbe partition and strangers. [Lindsay. 
J C. and Kanhaiya Lal , A. J.O.) PARA ME- 
shbi Das v. Girdari Lal, 20 I C. 249 = 

2 O.L J 239 

— Ss. 25 and 112— E’try in Khrical — 

If reltvont to prove legitimacy— De/ts. not 
parties to it. 

An entry in a Ehewat founded od a mutation 
proceeding showing the plfls. to be the reputed 
eons of a certain person is relevant in proving 
their legitimacy though the defts. were not 
parties to such proceeding. (Lindsay, J.C) 
APARBAL BINGH V. NARPAT RINGB. 

23 l.C 972 = 1 O.L J. 89. 

S. 86 — Register of deaths . 

An entry of deaths and births in a register 
which was not kept up by a Publio authority 
or by a public servant is not admissible under 
8 35. (Chamier, J.O.) Bampat v. Gowri 
8BANKAB. 10 I.Q. 713-14 0.0, 68 


deuce Act, but under 8. 13 it can be put m to 
show the history of the plot in questi'n before 
tbe oreation oi tbe tenanoy. (Adomx. J ) 8aPHU 
8ARAN V. AMB1KA Lal. 61 I C. 676, 

- - S 35-Hissawari is not admissible. 

A hissawori prepared in conetquerce of a 
demand by the Collector under 8. 30, Bengal 
Land Registration Act, is not admissible under 
8. 35 of the Evidence Act as it is not a publio 
or other official bock, register or record. 
(Chomier, C.J. and Sharfuddin, J .) TANHA 
Singh v. Bandhu Singh. 591 C 8 = 

(1919, Pat. 323 

S. 83 — Entry in Government ngister 

— Value of. 

An entry in a Government register that ax 
certain person is paying revenue under a settle- 
ment does not necessarily imply that he has an 
independent title by virtue of tbe settlement 
where he got that property as the heir of a cer- 
tain person. I Ccuns and Sultan Ahmaa , JJ.) 
Maharajah Kesho Prasad bingh v B*bu 
6hiVa Baran Dayap. 1 P L.T 602. 

Ss. 33 and 165 — Confidential enquiry 

— Ex parte proceedings. 

A suit was dismissed by tbe Judge relying 
upon a confidential inquiry by an assistant 
settlement officer at tbe time of Revised Settle- 
ment for ascertaining to whom tbe bolding 
belonged. Beld t that the judgment could net 
be maintained as tbe proceeding of the confi- 
dential inquiry contained an opinion on an 
ex parte investigation inadmissible in evidence 
imder 6. 35 and that tbe Jucge must record a 
Gliding on the evidence aoduced before him. 
In deciding a suit for poeetsfion of a holin g 
the* Court mu6t record a finding cn tbe evidence 
adduced before it but oannot base its judgment 
on matters not prrperlv admissible in tvdence. 
{Das, J.) BALDEO 8INGH V. RHEORAJ KUERI. 

66 l.C 807-2 U.P.L R. P.) 135. 

8 36— Report by Court peon in exe- 
cution proceedings. 

Tbe peon’s return in execution proceedings 
being an offioial record made by a publio ser- 
vant in the discharge of his official duty, is 
admissible id evidence. ( Miller , C J. and Jwala 
Prasad. J.) HEBAMBA NATH BANOOP-DHYA 

v. Bubendba Nath Mitra. S3 i.o 20- 

(1919; Pal. 465. 
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EVIDENCE ACT {I of 1872), 8, 85. 

S. 35 — ' u Paid Rewaj Bhaoli” — Ad* 

wswsthiJtfy in evidence. 

Whether or not the “ Paid Rewaj Bhaoli' 1 is 
a part of the Record-of-Rigbta to which a pre- 
sumption of oorreotnflss ia attached under 
B. 103 (6) of the Benzol Tenanoy Act, it ig 
admissible under S. 36 of the Evidence Act 
being a public record prepared by the revenue 
officers asp*rtof the reoord-of-rigbts. IChamier 
and Sharfuddin , JJ ) BHEO Pa VSAD QINQH v. 
X/AL BABU. 89 1.0. 603 = 1 P.L.W. 677. 

S. 85 -Entry by settlement officer as to 

custom — Admissibility, 

In making an entry of village customs in the 
village note the settlement officer is aotiog as a 
.publio servant in the discharge of bis official 
'duty and as snob the entry is admissible in 
•evidence. ( Chapman and Roe, JJ.) MaNI 
•Ram BINGH v. AKBO a h IB. 1 P L W. *44 = 

39 LC.222»(1918) Pat. 36. 

S. 85 — Butwara papers— Admissibility. 

Butwara papers oan be admitted in evidence 
against parties to the Butwara proceedings in 
order to rebut the presumption raised by reoord- 
o! rights. 17 O.W.N. 779, Diet. [Jtoala 
Prasad, J.) 8bi ANS Das v. JDGAT Pat Lad 

38 I 0. 205. 

8. 88 — Settlement records — Jarad 

Rewaj Bhaoli. 

A Jarad Rewaj Bhaoli prepared by a Settle- 
ment Offioer in discharge of hia official duty 19 
admissible under the eeotlon. (Cbam*er, O.J. 
and Sharfuddin , J.) TULSI MaHTON u. 
Jhandoo Pondby. iP.L.W 238=3 

88 1 0. 178 «=2 P.L J. 187. 


8. 35 — Buftoara papers — Third 

parties. 

In the butwara proceedings, the evidenoe of 
the Butwara papers is altogether inadmissible 
against tbo?e that aro no parties to the pro 
oeedlngs, (Jtoala Prasad , J.) Rudra Nab ‘IN 
SINGH V. RAMBSHWaB. 37 I 0. 829. 


fi t 3fl— Butwara papers. 

In a suit for enhancement of rent Batwara 
papers are not evidence against the Unants. 
(OAamier, O.J. and Sharfuddin , J.) 8AJIWAN 
Mahto V. GOLAB Ohand LAL. 3ft I 0 678- 

1PLJ 409. 


—S* 38 — Revenue registers — Extracts 

from — Aam *«»6ififp. 

For the purpose of proving the existence of a 
mortgage extraots from Revenue registers Noe. I 
and 6 and a map showing the party in possession 
aa mortgagees and the claimant as mortgagor, 
though relevant bat are not euffioient hy them- 
May Oung and Duckworth, JJ.) Ko Po 
Madhq b. ma Mam g*lb. ir. mi- 

1924 R. 130 

***•*" No. Vll, 
*Htry M—Rtlevan oy efpruumptUm. 

. Updat S. as of iha- anflanoe Act the entry in 
Sayenne Regialer No. VJI i. a relevant (not, 


EVIDENCE ICT (I of 1872), S. 30. 

Although suoh*entry in the register recording 
the alienation does not prove the alienation 
or the ownership of alienor at the time it was 
made, yet it dooe oreate a presumption that a 
report on the alienation in the terms reoorded 
was made by the parties to the alienation. 
(Pratt, J.) MAONG HLAING t>. MAONG CHIT 
SU. 1 R 135-1923 Rang. 196. 

S. 3ft -Assessment rolfs-Sufrirs in— 

Relevancy of. 

Entries in assessment rolls are relevant 
evidenoe. (Duckworth and Pratt. JJ ) Mg. 
PO LUN v. Ma E Mai. 1923 Rang. 57. 

Sa. 85 and 65 -Entry in— Register of 

previous conuiefion— ddmissihilifp o/. 

An entry in a register of previoos convictions, 
where the conviction is relevant, is admissible 
under 8. 85 and can be proved by a certified 
copy under 8. 65 of the Aot and upon it the 
aoouaed might be asked if he admitted the 
conviction. ( Parlett . J ) MAUNG THA Zan v, 
Empebob. 42 l.O. 923-19 Or. L.J. 11. 

S. 33 — Revenue Records — Admissi- 

bility of. 

The faots whioh it is the duty of the Revenue- 
offioer to reoord, Are admissible in evidence 
uoder 8. 35 of the Act. [Pratt, J 0. artd Boyd, 
A.J.O.) Bibi Sahib Jadi v. Mir Muhammad. 

32 1.0. 548 «9 3 L.R. 143. 

S. 36— Commissioner's Report— Docu- 
ments referred to in a statement — Documents 
not produced— Admissibility of the statement. 

Where a oertain map was referred to in the 
report of tho Commissioner but the map was 
not produoed, their Lordships of the Privy 
Oounoil reooived the report of the Commissioner 
as admissible inasmuch as no objection was 
laken to the report and the Commissioner 
himself was neither examined nor cross, 
examined. I Lord P/jilftmore), KUMAR Narkbh 
Nabayan Roy v. Beobetary op State 
for India. 45M.LJ 444- 

53 Oal. 446 — (1923 1 M W.N. 311- 
90 I A. 121 =33 M L T. (P.0 ) iftl- 
L.R. 4 (P.C.) 50-24 OWN. 483- 

1923 P 0. 1. 

8. 36-Thak map- Entries in, value 

of. 

A decree whioh was awarded to tho plfif 
Zemindar in an aotton in ejeotment and whioh 
rested on an entry in the remarks columa to tho 
thakbast map made daring the survev proooed- 
iogs on an ex parte statement of the Zimindat’a 
agent whioh was immediately contradicted 
by the deft,, could not bs sustained. 
(Af>. Ameer dli ) JAGADINDBA Nath v . 
Hkmanta Kdmari Debi. 15 0 W N, 887- 
(1911) 2 AW N. 101-10 M L T. 157- 
13 Bom. L.R. 806^14 0 L J. 319- 
1II.G. 912-8 A. L J. U79 (P.G ). 

■“ ' Si* W and 89— Afops and plans 
prepared under 'authority of Government— Ad- 
missibility — Standing hy, when amounts lo 
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EVIDENCE ACT (1 of 1872,. 8. ?6. 

abandonment of one $ tights — Government and 
private owner, difference between . 

Maps and plao3 and statemeot prepared 
under the authority of Govt, for a publio pur- 
pose must be presumed to be accurate under 
8. 83 and that the statements contained in them 
are relevant facts under 89. 35 and 36 of the 
said Act, Wheo eueb documents prepared in 
1871 show that a oertain piece of land belonged 
to Govt., the onus is on the person who seta up 
acquisition of title to it to prove it. ( Grtffli 
and Chamier, JJ.) Ramachandar v. ali 
Muhammad. 85 All. 1S7 =*18 l c 797° 

11 A L J. 233. 

S 36 -Thak cr survey maps— Value 

in evidence . 

The maps are uot evidence, strong enough 
to shift the burden of proof, nor do they raise a 
strong presumption that the state of things as 
shown in the maps did actually exist at the 
time of settlement. The question is one of 
fact and must be determined on the facts and 
circumstances of each case, i Mook'*jee and 
Walmsley , JJ.) prapulla Nath Tagore v. 
Secy, of state for India. 

24 O.W.N. 639 = 57 I.C. 23 = 31 C L J 320 

S. 86 — Butwara imp at partition 

proceedings— Admissibility against tenants. 

A Butwara map prepared in a partition 
prooeedmgs bstweeo the proprietors of an 
estate is not admissible against tenants of tbe 
estate, if it was prepared after their tenancy 
was created. But where a commissioner is 
appointed to make an enquiry with reference to 
the map and no objection i9 taken to its ad- 
missibility, it i9 admissible. ( Beachcrott , J.) 
BanamaliPalo Batish Chandra Dutt. 

56 1.0. 138. 

S. 36— Thak maps — Survey maps — 

Admissibility and respective value 

The rights of properly as between two parties 
oannot be afleoted by a map drawn for a difler- 
rent purpose not relevant to the subjoot of the 
dispute between them. Although the survey 
officers have at their disposal means of more 
aocurate measurement than the Thak officers, 
yet no hard and fast rule can be laid down 
that a survey map is more reliable than a Thak 
map. Tbe true principle is that the map whiob 
more clearly agrees with tbe local land-martcs 
is the one that should be followed. (Mooker- 
jee and Walmsley , JJ.) amrita 6undari 
V* 8HERAJUDDIN AHMED, 23 I.C. 136° 

19 0 W.N. 565, 

S. 36— Thak and Survey maps — En- 
tries in- Presumption— Rebuttal, 

The presumption of genuineness of Thak rind 
Survey maps furnishing valuable evidence of 
possession and title at the time they were made, 
is rebuttable. {Mookerjee and Beachcro/t , JJ.) 
Mohendranath Biswas v. shamsunnissa 
JCHATUN. 21 G.L.J. 157 = 27 I.C. 954 = 

19 O.W.N. 1280. 


EYIDBNCE.-ACT (I of;i872), 8. 36. 

S. 36— Thakbust map— Valve of Thak 

map. 

In a suit for possession between a proprietor 
based cn a Thakbust Map. the Thak Map is 
unquestionably acorreot record of the boundary 
of a village and estates and where it is relaid 
with substantial accuracy, it proves plff.'s title. 
( Carnduff and Chapman , JJ.I ASHRAF ALI v. 
Muhammad ali. 24 I.G. 618, 

Sb. 36 and 35 — Kanungo’s map — 

Value of. 

In an erquiry before the Collector, where the 
question arose whether the property was of the 
owners of certain Mouzah or whether it was 
land which formed part of do settled estate and 
to which the Govt, was entitled, a map prepared 
by a Kanungo was used. Held, that the map 
did not latl within 8. 35 or 8 36 of the Evidence 
Aot and was inadmissible. (Woodroffe and 
Cox*. JJ.) TARINI CHABAN 8ARKAR V. FAKA- 
RANNISSA CHOWDHUBaNI. 15 1 0 459 

S. 36— Thak and Survey maps — 

Evidentiary value of— State of things at Per- 
manent Settlement . 

An entry in a Thakbust map is soffioient 
evidence to entitle a Court to hold that the 
disputed lands were really included iu tbe 
estate at tbe time of the Permanent Settlement. 
15 C W.N. 706. Foil. 6 0. 212. Expl. 7 C.W.N. 
849 ; 16 C. 18. Rel. (Carnduff and Chapman , 
JJ.) Fazlab Rahim v. Nabendra Kishore 
ROY. 15 I G. 841 = 17 0 W.N. 151. 

8. 36 -Tbak and Survey maps— Pre- 
sumption — Existence ol state at time of. 

It oannot be presumed as a matter of faot that 
tbe state of things desorioed in the thak and 
survey maps existed at tbe time of Permanent 
Settlement. ( Mookerjee and Carnduff , JJ.) 
SECRETARY OF STATE FOR INDIA V, 
Kalika Prasad Mookerjee, 

14 I.C. 603 = 15 O L J. 281. 

8, 36 — Tbakbu9t map— Presumption of 

correctness. 

Entries in a thakbust map are not sufficient 
for enabling the Court of faot to hold that lands 
under dispute were really included in an estate 
at tbe time of the Permanent Settlement, 
They may bo good evidonoe as to what the 
boundary of a particular plot was at the time of 
tbe Permanent Settlement. No general rule 
oan be laid down as to the weight to be assigned 
to a survey map as a piece of evidence. It is 
the good evidence of possession aooording to 
tbe boundary demarcated thereon and may be 
taken to have been admitted by those oonoerned 
and in each case it must be deoided upon the 
oiroumstances if it raises a reasonable presump- 
tion of tills. Revenuo survey maps are not 
deoisive and may be shown to be wrong. 
(Jwala Prasad and Ross. JJ ) RAMNANDA» 
BAHaY l). Jaigovind Pandey. a P. 899=* 

1924 p. aia 
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-S. 36 -Kiatwari maps—Eoidinliary 
value of. 

Ktslwari maps (survey mapsl are under 8. 
of the Evidence Act. evidence between tne 
parties quantum valet . They are primarily 
evidence of possession, but evidence o( posses- 
sion is always evidence of title- (Doss and 
Bucknill, JJ.) CbAODHUBY NAZIRUL H*Q 
U. ABDUL WAHAB KHAN. 3 P-L T 1*0 = 


8, Z6 -Survey map — Evidentiary 

value o/. 

Maps and surveys in India for revenue 
purposes are official dooumeute prepared by 
oompetent persons and with such publicity 
and notioe to persons interested as to be ad- 
missible as valuable evidenoe of the stale of 
things at the time they were made. Buoh a 
map, unless shown to bo wrong, may be 
reoeived in evidence aB oorreot when made. 
(Dos ani Adomi, JJ.) BlBl Wakilan v. Deo 
NANDAN. fl P.LJ. 081 = 59 I C 298- 

2 P.L T. 81. 


8. 37— ( 1 Matter of public /mforp'. 

The question of title between the truBtee of 
a moeque and a private poreon, oannot be 
deemed to be a matt3r of puhlio history within 
S. 97, Indian Evidenoe Act (Shadi Lai and 
W%V er force, JJ ) Farzand ali v. Zafar 
ALI. 46 I.G. 119 = 182 P.W.R. 1918. 

8. 38 — Ceylon Insolvency Ordinances 

can be looked into, 

8. 90 of the Evidenoe Act allows tbo refer- 
ence to the Ceylon Insolvency Ordinaooea for 
the purpose of deciding questions of the deft.’e 
liability under tbe Ceylon Law. (Miller and 
8adasiva Iytr. JJ.) Dbivanayagam Pillai 
v. Muthukumaraswami Pillai. 

14 I G. 560. 

8. 40— Judgment— Redials. 

Where a judgment is admitted in evidenoe to 
prove that there was litigation whioh terminated 
in a oertain way, all the reoitals in the judg- 
ment are not part of (he evidence. [Mookerjee 
and itanftini JJ.) ABDUL LATIF KAZI v. 
ABDUL HUQ KAZI. 23 C W N. 02 = 

1924 Gal. 523. 

Si. 40, 41 and 42— Lunacy proceed- 
ings. 

When the question is whether proceedings in 
lunaoy held under ihe LonaoyAot are admissible 
in evidenoe in a subsequent suit to ehow tbe 
lunaoy of tbe deft, at a particular time. Held, 
that the orders and reports made under tbe 
Act by the Judge before whom the lunaoy 
proceedings were held were admissible, 
(Greaves, J.) BRIMATHI Padmabati DaBSI 
V. BONOMAW SBAL, * £8 1.0. 966 = 

24 O W N. 378. 

S. 40— Findings of Criminal Court. 

Pindinge of a Orlxnlhal Court though irrelevant 
in a Civil Court yet the* Criminal Prooeedinge 


EVIDENCE ACT (I of 1B12), S. 41. 

may be referred, to teet the evidence adduced 
in tbe Civil suit. {Kensington and CHtvis, <** ■ » 

HABIA u. Basanth Kaur 

8 P L R. 1912 Sup.) = 16 I C. 491 


8. 41 — Probate Court— Decision of 

Binding nature . 

The deoision of a Probate Court as to the 
genuineness of a will and position ol ‘he widow 
as eieoutor is binding in proceedings in Courts 
exeroisiog other than testamentary junsdio.ioD. 

< Lawrence Jenkins ) BHKOPARSAN SINGH v, 
RAMNANDAN PRASHAD 6INGH. 

43 Cftl 694 = 43 I. A 91 = 14 A L J 466 = 
20 O W N 738-18 Bom. L R. 397 = 
0 L J. 621= 1 191© > 1 M W N. 419 = 
20 M.L.T. 1 = 3 L.W. 814 = 33 10. 911 = 

31 M L J. 77 IP O. 

[On appeal from 6 10. 301 = 11 0 L.J. 623.] 

B. 41— Decision in Insolvency Court 

—Conclusive proof of title. 

A deoision ol Insolvency Court is oonolUBive 
proo! of title sgainet all the world. (Piggolf 
and Walsh. JJ.) 8ITARAM i>. JBCJHAR 
B1NGH. 83 1.C. 798 = 16 A L J. 661. 

8. 41 — Will — Probate Court’s deci- 
sion on certain issues— Whether Dl. Court 
could re-try in a subsequent suit. 

The decieion of a probate Court in regard to 
a will and on the contentions, is conclusive and 
it is not open to a Dt. Comt in » euberquent 
juit to re try those iarues. (Scoll, O J. and 
Beaton, J.) BBRNDON u. ® hb, “£ ti 
3UNDERABA1. 88 Boro. 273 = 

■ n nn4 _ 4 fi Q om T. R Ihl. 


3. 41— Probate judgment — Binding 

on all persons. 

A judgment of a Probate Court ia a judg- 
ment in nm and kb not subject to collateral 
attaok. While it remaine iu foroe it is ooo- 
olueive not only on ihe person who are parties 
to the judgment but upon all persons and all 
Courts. [Mooktfjee and Panion. JJ.) RANI 
HBMANQIN1 DRBlt> 8ARAT 8UND ARI DEBYA. 

66 I.G. 882 -84 G.L J. 467. 


8. 41 — Grant of letters— Hindu widow 

— Invocation— Civil Court . 

Where a Hindu widow has boon granted 
letters of administration and she alienates her 
husband's property, the remedy of the rever- 
sioner is to apply to the Probate Court for 
revocation. A Civil Court baa no jurudioticn 
to deolare the grant of letters null and void iu 
a suit by the itveraioner to deolare the aliena- 
tion invalid. (Ohaudhuri and Cuming , JJ.) 
ANNADA CHABAN V. ATUL CHANDRA MALIK. 

23 O.W.N. 1046-54 1.0. 197- 

81 0L.J. 8. 


B. 41 — Judgment iu rem is conduct* 

against all persons and alt Courts, 

▲ judgment in rem like tbe deoision of 
Probate Court la not subject to collateral 
attaok. It is conclusive on the parties to the 
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EVIDENCE ACT I of 1872). 8. 41. 

proceedings as well as to all Courts. ( Mookerji 
and Panton, JJ.) HEM \NGINI DBBC v. BARAT 
BUND a ri. 50 I C. 883 = 31 C.L J.4B7. 

S. 41 — Exhaustive nature of section. 

The seotion is exhaustive as to judgments in 
rem. {Reid. C J. and Johnstone. J.) RAHMAT 
ALI Khan u. Babu JUHR*. 14 P R. 1912 = 
117 P.L R. 1912 = 14 1.0 486 = 
96 P W R. 1912. 

S. 41 —Last clause — Insolvency — 

Estoppel agiinst creditor— If arise s. 

Estoppel against an opposing oreditor arises 
even'if an Io^olveaoy Court (ails to make any 
declaration uoder the last para of 6. 41, of the 
Evidence Aot. (fteii, O.J. and Rattigan , J.) 
RAMNABAIN t> DURCMDAT. 53 P R. 1912 = 

13 I 0 338 = 242 PWR 1912. 

8. 41 — Decision as to the minority . 

A judgment holding a person to be a minor 
is inadmissible under 8. 13 (6). ( Cou'ts Trotter 
and Srinivisa Aiyangar , JJ.) VENKATA 
RANGAPPA NAICKAN v . 8UBBABAYA 
GOUNDAN. 83 I 0. 142. 

8. 41— Judgment of Insolvency Court 

if bars subs- quent suit- 

When th3 Io9olvonoy Court finds that the 
transfers by the debtor are not fraudulent, the 
deoision bars the suit of the oreditor for deolara* 
tion that the transfers are fraudulent and void. 

( Halli/ax , A.J.C.) NabaYaN v. HABDAT- 
TA RAI. 67 I. C. 612. 

8. 41 — Decision of Probate Court. 

A judgment of a Probate Court is oonclusiv** 
proof »ha; the person to whom Letters cf 
Admiuibtration or Probate bavo been granted, 
baa been invested with the powers and the 
responsibilities of the deceased and nothing 
more. But a question of status deoided in those 
proceedings can be contested again in a regular 
suit. ( McColl , J.C.) Ml Ngwe Zan v. Ml 
8HWE TAIK. 10 1.0. 987 = 11910; 1 U B R. 61. 

8i 42 and 41 — Question of liability — 

Decision of a Civil Court. 

Where a person is oharged with criminal 
breaoh of trust as regards oertain items and the 
question of Civil liability about the 6ame items 
has been determined by a competent Civil Court, 
the judgment of that Court would be the best 
evideuoe of the civil rights of the parties and 
heDoe a relevant fact. (Heaton and 8hah. JJ.) 
In re Markub. 

41 Bora. 1 = 17 Or. L J. 103 = 
33 I C 683 = 18 Bora. L.R. 183 

8s. 42 and 41 — Remarks without a 

finding not admissible. 

Remarks made incidentally about another 
plot whiob was not then in suit are not admis- 
sible in a later suit. i Campbell, J.) Banwari 
LAL v. 8HEO Chand. 1923 Lah. 861. 

B. 48 — Judgment not inter partes— 

Admissibility. 


EVIDENCE ACT (I of 1872), 8. 43. 

A mortgagee in possession of a share in a 
village leased the property. The original 
mortgagor executed simple morigage to the 
leesee with the covenant that the fleet mortgage 
was to be paid ofl whioh was aooordingly done. 
Nevertheless the lessee's name continued to be 
reoorded a9 lessee ; on the strength of whioh 
entry, he brought a suit for profits Against the 
Lambardir. The Lambardar brought a suit to 
declare that the lessee was not entitled to 
prefi s. the mortgage having been redeemed. 
The lessee contended that by ao arrangement 
between him and the mortgagor he was left in 
possession of the property a9 lessee for the 
period of the original lease and that be had 
been made to account to the mortgagor in a 
suit between them on the simple mortgage for 
the very year for whioh ho had obtained a 
decree for profits against the Lambardar and 
produced the judgment between himself and 
the mortgagor to prove the allegation, held, 
tho judgment was admissible (Chamier 
and Ptogott. JJ ) Muhammad ahmad Said 
Khan v . Mabti ullah Khan. 

28 1.0. 887 = 13 A L.J. 317. 

8. 43— Judgments otherwise relevant . 

Judgments not inter partes arc admissible in 
evidence for the purpose of showing that the 
title of a deft, was 6et up by third party and 
that the suit was decreed. ( Chatterj ** and 
Panton, JJ.) MOHAR ALI SARK AR V MAFIZU- 
DIN Sarkar. 69 1.0. 699. 

8 43— Statement of a right as to tills 

in a will—Recital in judgment not inter partes 
not evidence. 

In a suit for possession of lands as brahmot- 
ter , recital of the title in a will of plf! 's father 
and a recital in a judgm nt not ini- r partes 
cannot bo admitted. tChaltfi' jre and Ntw • 
bouldj, JJ.) Batindra Kumar v Krishna 
KUMARI. 36 I.O. 882. 

8. 43— Judgment not inter partes — 

Rtci'.als in. 

A judgment not infer partes may be used in 
evidence in oertain circumstances as a fact in 
issue, or as a relevant fact, or possibly as a 
transaction, but the recitals in tho judgment 
oaunot be usod as evideooo in the litigation 
between tho parties. The law attributing uo- 
erring’verity to the substantive as opposed to the 
judioial portions of the reooed, every judgment 
is conclusive evidence, for or Against all persons, 
whether parties, privies or strangers, of its 
own exit teDce. date aud legal effeot. as dis- 
tinguished from the aoouraoy or truth of the 
deoision r^udered. [Mockeries and Roe, JJ.) 
Basi Nath Pal v- Jagat Kishore ach*b- 
jee. 20 C.W.N. 613 = 35 I.O. 2*8- 

23 0 L J. 593. 

■——8. 43 —Order of Criminal Court under 
8. 145, Cr. P.C.—When admissible . 

The finding in an order of a Criminal Coart 
ander 8. 146 is not admissible though the 
order itself is admissible to show the parlies in 
dispute, the land in dispute, and the parties 
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entitled to possession.) Jenkins, 0. J.» Mookerjee 
Wd Richardson , J J.| MOHUNT KBI6HEN 

Dayad Gib v. Ibbhad ali Khan. 

31 I.C. 865-22 0 L J. 533. 

S. 43— Decision of Criminal Court— If 

♦ n Civil Court . 

The fiodiog ol a Criminal Court on the ques- 
tiau of possession is admissible in evidence id a 
Oivil proceed ng6 taken for recovery of possession 
of the sarao land, to show what order had been 
made, who the parties to the dispute were, 
what the land in dispute was and who was 
held entitled to possession. {Mookerjee and 
Deachcroft, JJ.) KRISHNA NATH 0HKK8A- 
vabthi v. Mahomed Wafiz. 

31 O.W.N. 93-31 1.0. 789 = 
23 0.L.J 583. 


S. 41 — Judgment — Admissibility to 
.prove admission 


A judgment in a previous suit not infer 
park* ia not admissible ns evidence of an 
admission slid to hive been made by one of 
the parties in the oourae of that suit. The 
judgment ia no better than any other hearsay 
evidenoe of the Admission. The proper mode of 
proving an admission made by a party in a 
previous suit 19 by prcduoing a certified oopy ol 
the party’s written statemeut. or if the admis- 
-Bion was made or lly by producing a oopy of 
his deposition or by put ing in the witness-box- 
aome one who actually h ard what was said by 
•him. ( R eh'xrason and Mulli~k, JJ.) Deb&NDRa 
NATA HALDAR V. BI6ESHWAB HaLDAR. 
aa O.W N. 648-cOI.G. 831 = 22 O.L.J. 270. 


— ■ — s H-Pnvious judgment conteslin 
the righto/ granthi — Findings regarding th 
nafura of the property . 

Where in a suit contesting the right of th 
granthi of the dacbar Sahib (golden lomplo a 
Amritsar), to alienate certain shop, it was bet 
thai the properties were waqf and attaohed t 
the granthi and could not be alienated by th 
•granthi, the judgment only proves that at th* 
time also the right ol the granthi to alienai 
certain property was called in question. Th 
finding of the Court that the property wa 
uaqf and was attached to the granthi is no 

a 8Uit b , lhe 8U0Ce8a0 

*0 the offloe oballengiog the alienation by hi 

ptedeoeMpfio-title. <ScoU-8mith and A 

Uaoo J‘ JJ.) INDAB 8INGH v Fateh SlNOFI 

89 1.0, 7J4 = 1 1.ah. 540 

« nd \i~ Finding as to adop 
•twn in a suit-aanrastoilify in another mil, 

vaSuvT^ 'I?* ° De 0880 abou */«*»»» o 

Sit Sain i ° Bra Dot 8vid8n ° 9 anothe 

140 P.W.R. 191J 

N f.' ® in criminal cau. 

^.ML0 1Q .d^I» i M n ° rdeP n Olit,ons ,n “‘min- 

* M ate admi.aible m Oivil 'proweding. 

Vol. Ill— 16 


EVIDENCE AOT (1 of 1872), 3. 44. 

iRattigan and Jones, JJ.) BiSHENDAS 
Bam LaBBAYA. 106 P.R. 19l8=»32 1C. 18. 

187 P.W.R. 1918* 

S- 43— Judgment in a ctimi' al case — 

Value . 

A judgment in a criminal trial is by itself 
evidenco only ol ibe oonviolion and not of any 
other matter. [Stuart, J. C.) MUBAMDI 
BEGAM V DURGA PBASAD, 40 1 C 4i2 = 

4 O.L J. 299. 

8. 43 — Judgment not infer partes not 

rtUvant . 

Where a Oml Court has decided about the 
truth and validity of an adoption, the judgment 
of the Civil Court 19 not admissicle in a subse- 
quent suit beiweeu third parties in proof of the 
adoption. The judgment is neither a jujgment 
in rem nor does it constitute res ;uuicafa. 
(Miller, C.J. and hlullick, J.) GUBU MaHADEO 
ASBAM PBASAD SaHI V. J AGATE A J KUER. 

71 1.0. 929. 


8. 44 — Competent Court — Want of 

jurisdiction . 

To avoid a prior judgment on the ground ol 
fraud or want of jurisdiction, the fraud must 
have boon 14 practised ou the Courts '* and a 
total want of jurisdiction is required. Mere 
irregularity in the oreroise of jurisdiction is not 
enough. (Lord * Shaw ) Bajwant PrsaD 
Pandk t. Ram Ratan Giu. 87 All. 483 = 

42 I A. 171 = 13 A L J 937 = 29 M L J. 165 = 
2L tf . 671-lb M L T 173 = 
17 Bom h R. 784 = 20 OWN. 33- 
(1918} M.W.N 786 = 30 1.0 849 = 
23 O.L J 68 (PC). 

44— Probx.e— Party applying lor 
revoextton— Burred in subsequent suit. 

Where a party’s applioatiou for revocation 
of procate on the groaud of fraud or oollusion 
has been diemussd oy.the Dt. Court, the party 
will be barred by ihe deoision in a Buos»quont 
suit of the exeoutor to reoover the estate. 
(6coff. O.J, and Batzhelor , J ) Kishokebhai 
REVADAS v. RANOHODU. 88 Bora, 427 = 

26 1.0 3? = 16 Bom L R. 489* 

| 8* ^ —Fraudulent decree can be proved 

to be such . 


under o. *1 when a deoreo whioh 


unu 


been obtained by fraud is 6ought to be used 
agaiost a person, he ia entitled to show the true 
nature of the deocoo, notwithstanding tbo fact 
that he has not previously taken steps for 
cancellation of the decree. But ho oaunot be 
permitted to challenge the decree uulesa he sets 
out apeoifioally the oiroumstanoes whioh 
constituted the alleged fraud on him and on 

o£tP?¥ % 9 (Mookerjee and Cholsntr , JJ.) 
PULIN BBHABI DBY a. 8ATYA OBARAN. 

88 O.L J. 867-1928 Oal. 19, 


“7”— 1 M-G^ont of It tiers -Fraud or 
eo Huston alleged— Procedure. % 

It cannot be said that the Court, other 
than the Court granting administration. 
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cannot, in cases of fraud or collusion, deal 
with ibe question of fraud or collusion. The 
better course however is to stay the suit and 
to allcw the party alleging fraud or collusion 
to apply to the proper Court 'or revocation 
of the grant of letters. (Wslmsliy and 
Grear'S.JJ.) KaKSHaR MANDAL v. Taran- 
OINI Devi. 62 I. C 448 = 25 C W.N. 207. 

*8# 44— Precious decree— Fraud. 

In a suit to eet aside an ex varte decree on 
the ground of fraud p!ff. is entitled to snow 
that a certain High C urt dec.-ee to which he 
was no party was obtained by fraud or collusion 
under 8 . 44 of the Evidence Act, without suiog 
to eet aside thatdeoree. ( Chatterje * and New- 
bould, JJ.) aswini Kumar Sam-ddir 
v. Benamali Chakravarti. 40 1 0 607=* 

21 C W N. 394 

S 44 — Consent decree . 

The plff . beiug no party to the co n seot decree 
can attack it in his 9 uit and oeei not bav- it 
eet aside. (Rolmwood ani Imam, JJ.) ABDUL 
Hakum Gtzt v. Panchi Dasi. 82 I C. 849 

■3. 44— Decree obtained by fraud — 
Rights of party to plead in defend. 

A party o*n rely on fraud, even though he 
hae not brought a sun to eet aside the decree 
alleged to have b«<»n obtained bv # raud. 
[Jenk n\, C J. ani N R. Chatterjea, J.) KURA- 
RAM Datta v Banomali Patba. 

19 l.G. 835. 


EVIDENCE ACT of 1872 , S 44. 

tioD of 8 . 99 of the B.T. Aot. (Core and 
Chatterjee , JJ ) fSURJUG 8 ARAN LAL v. 
DUKHIT MAHTO. 18 I.C. 809 = 17 0 W N.496. 

S 44 —Fraud— Person affected by— 

Right of suit. 

A pereoo affected by fraud can impeach it 
and sue to eet aside the results. (Cascrraa and 
Shlrfuddin , JJ.) JAGaDH>R GHOSE v. 
Midnapur ZAMINDARI LOY. 17 1 C. 126 = 

16 O.L J. 111. 

8 . 44 - Admissibility of a decree ter 

rent obtained by one coshaier in a suit by 
another co-sharer. 

Where the tenant bolds on one contract of 
tenancy and each co-sharer claims to receive 
proportionate rent from him a decree obtained 
by cne co-sharer ie admissible in a suit for rent 
bv another co sharer to prove tbe rate of rent 
( Mookerjee and Carnduff, JJ ) RAM DAHtf 
ROY V. DHANWANTON KOER. lS I.C. 624 = 

17 O W N. 1016. 

S. 44 —Fraud— Plea in defence— Suit 

/or possession. 

A plea ol fraud can be taken at aDy time in 
defence though tbe pereoo pleading has not 
sought to set aside the transaction ; lapse of 
time will not affect the plea under oertain 
circumstances. [ N. R Chattejea , J.) KALI 
Kumar Vidyaeatna v. Kashi Chandra 
M lTRA. 11 1 0* 882. 


S. 44— Fraud — Defence— Onus. 

In a suit for rent against deft, as Mokarran- 
dar o! certain lands in tbe village where tho 
deft, raises the pica that an entry in the reoord 
of rights that be it a patnidar, operates as res 
judicata, it is highly obligatory oo them to 
prove that such entry operates as res judicata, 
and tbe piff. may in such ca=es raise tho 
objection that the entry wa 9 obtained bv fraod. 
[Mookerjee and Bearhcroft, JJ.) MOZAFFAR 
ALI v. Kali PRaSAD 3AHA 19 0 L J. 29 = 

22 I 0 789 = 18 OWN. 271. 

S. 44 — Fraud — Application under 

S. 47, C.P.C.— Evidence, admissibility of. 

It is open tc an applicant eeeking t 0 6 et aside 
an execution sale to show by evidence that it 
was brought by the fraud, o llusion, eto. (Brett 
and Sha* fuddin, J J ) RaMDHANI BHa v. 
TOPI BIBI. 21 I.C. 938 = 18 0 L J 261. 

S 44 -Cimvetent Court— Compromise 

decree — Not objected to— Effect —Bengal Ten- 
ancy Act. 8s. 2 J and 147-4 —Irregularity and 
nullity. 

In a suit against three brothers, a decree was 
passed agaiD6t them on a compromise by one 
of them without the knowledge of the others, 
who however, raised no objection to it. Held, 
that they will be bound by tbo decree unless it 
could be shown to have been obtained by fraud. 
Under 8 . 147. B.T. Aot a Coart is not * com- 
petent * within 8 . 44, Indian Evidence Aot to 
pass a decree on a compromise whiob is illegal 
and ineffective tho contract beipg inoontraven- 


S 41 — Gross neglige tee is on the same 

footing as fraud. 

Gri* 9 J negligence on the part of the Dext 
riend or guardian-ad litem of a minor party to 
k suit stands oo the same footing as fraud or 
icllusiou and it is open to a defendant to 
mpeach a prior judgment oo tbe ground of 
jros? nfgl’geoce of hi* then guardian, 27 C. 11* 
16 I 0. 643, Ref. Where lbs plea of gross 
legl’genco as avoiding a prior judgment was 
jot taken epecifioally aDd io distinct language 
)Ut the issues framtd b* tbe Court were wide 
‘Dough to oover such a plea, end tbe parties 
adduced evidence on it, it is not opeu to tbo 
3ourt thereafter to refuse to ooDsider tbe plea. 
Oldfield and V* nk tiasubba Rao , JJ.I KARRI 
3APANNA V. 8UNRARI YBRRAMMA 

33 M.L T. <6 (H 0. = 18 L.W 49- 
1 1923 M. W N. 492 = 1923 Mad 718. 

S. 44 -Fraud — Compromise decree — 

Defence oiifraud—Omissvn to sue . 

Uoder 8 44 of the Evidenco Aot a party to 
i compromise decree cau prove that his consent 
o it was obtained by misrepresentation and 
raud without bringing a fresh suit to set it 
.side, 19 C- 166 5 97 0. 11. Bel. (Ayhng and 
Tya-ji, JJ.) BOMMAREDDI POLJREDD 1 V . 
130MM AREDDI BAPIBKDDI. 30 1.0. 639,. 

S. 44— Suit in ejectment— Title based 


Court-sale— Proof of fraud in such sale. 

In an ejectment suit, were plfl. rdies oo his 
le as purchaser iu a Court-auction tbedelt. 
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may adduce proof of fraud in auoh sale. 
( Sankaran Nair and Bake well, JJ-) Gna^iar 
BAOTHER t>. KRISHNA AIYBB. 1 L W. 208 = 

23 I.C. 1. 


S. 44— C t P»Cod6. 8. 11— Avoidance of 

the plea on the ground of fraud. 

The prinoiple of ns judicata in 8. 11 of the 
C.P. Code ia eubjeot to 8. 44, Evidence Aot. 
under wh oh the principle doee not apply wbe-e 
the prior decree ia obtained by fraud. tQtuart, 
J.C.) Radha Ktshan tJ Wajib am Khan. 

3 0 L. J. 501 = 26 I C. 746 = 19 0 C. 334. 

8 43 — Handwriting expert-- Value of 

report— Sanction to prosecute . 

The report of the Government expert, who 
never oame into the witness-box and whose 
report is not supported even by an affidavit is 
inadmissible in evidence and should not 
form the basis of the order direoting the prose- 
cution on a oharge of forgery. A sanction, 
based on a pieoe of evidence that can in no 
oiroamstanoes be called legal evidence and 
eape:ially when there is positive legal evidence 
against it is illogal. (Rafique, J.) PlARY LaL 
n. KlDARNATH. 21 A L J. 399- 

24 Cr. L J. 900 = 4 L.R. All <Cr.) 9’ = 

1923 All. 601. 

S. 43— Thumb-impression— Decision 

on— Property. 

Where, in a suit on a promiesory ncte the 
Appellate Oourt being unable to believe the 
evidonoe on either side, deoided the oase on the 
report of the Thumb-impression Bureau to 
whom it sent the document, the prroeduro was 
held to be unwarranted by law. I R^fique, J.) 
CHHAJU V. AYUB AHMAD. 28 1.0. 133. 

8* <5— Medical examination and 

report— Report when admissible • 

Whore in a orimioal oase tbe prosecution 
tenders in evidonoe a certificate granted by tbe 
Profedsor of Anatomy in a Medioal College as 
regards the bones submitted to him for exami- 
nation, the certificate by itself is not admissible 
in evidonoe. It must bo proved by tbe peieoo 
who gave it as a witness in the oase. [Marlineau 
and Crump , J J.) Emperor v. ahiuya 
Manaji, 24 Bora. L R. 803 » 47 B 71- 

1933 Bora. 183. 

— — ~B*. 43 and 46 -Expert evidence — 
Technical works— When can be used to contra - 

ulCf. 


Teobnical worku cannot be need to relute an 
expect witness a opinion unleaa the paaeaces to 
caused are put in orope-exammation to tbe 
witness lor hun to explain them if be oan. 23 

SmiiLr °i i f 8f ai 0 .'x, ( Wo ‘ d,or B« Chilly and 

fiZevnii. Qbandh Venkata v. corpo 

«?«,' n aao.HN.7fl- 

« U.W. 91 — is I.O. B98-19 Of L.J. 7flj. 


EVIDENCE ACT (I of 1872), S. 46. 

comparison of handwriting is to be used with 
great oare and caution and especially in a 
criminal oase when a large quantity of appa- 
rently different handwriting is under compari- 
son. Where there is no oompariaon by the 
expert in open Court before tbe acoueed with 
documents proved or admitted to be in his 
handwriting the evidence of the export 15 inad- 
missible. I Bolmwood and Sharfuddin , JJ.) 
Suresh Chandra sanyal v emperor. 

39 Cal. 606-13 Cr. L J. 289 = 14 I O. 753- 

16 O W N. 812. 

S. Expert opinion — Hotv to be 

given. 

An expert opinion can better bt given by tbe 
expert hearing the evideuce ae to which oe is 
atked an opinion than to give it on a copy of 
the deposition. (Jenkins, C.J, and Wood- 
roffe , J ) GOPESSU AI DUTT u. B16SESSUR 
Dutt. 3? Cal, 248 — 13 I.C. 3*7 = 

16 C.W.N. 265* 

S. 43— Admissibility of the opinion of 

an expert.- 

The opinion of Government expert for hand- 
writing who is not called as 8 witness and is 
subjected to cross-examination is not admissible 
in evidence. (Chitty and Chaiterjee, JJ.) 
PADAMA PRIYA DEBIA ti. PHARMA D/S. 

10 1 0.965 =»18 O W N, 728.. 


S. 45— Experts— Value of evidence of . 

The evidence of an expert, however skilled 
be may be, is ordinarily a matter of mere 
opinion. H owever impartial he may wi6h to 
be he is liktly to be uoooneoiously prejudiced 
m favour of the side which oalia him. Be- 
sides, an expert is often called by one side 
simply and solely becauso it has been ascer- 
tained that he bolds views favourable to its 
ioterests. (SAadt Lal % O J and Leslie- Jones, J.) 
Hari Singh v. Lachbmi Devi. 

12 P L.R. 1021- 59 I C. 520 — 
10 P W.R. 1«21, 


S. 45 — Expert medical opini n — 

Post morsem — If relevant. 

Expert Medical opinion of a Burgeon who 
oonduoted postmortem examination ir relevant. 
(Riedt CJ.j Mrhr Iyabi v. Emperor. 

12 Or. L.J 4 3-12 I.C. 93- 

26 P.W R. tCr.) 1911,. 

S. 45 -Finger prints— Value of— Duty 

of Court . 


There is nothing in tbe eo-oalled soience of 
fii ger prints or the qualification of an expert 
in it which provents the Court from applying 
its own eyeB and mind to tbe evidenoe and 
verifying tbo results submitted to it by experts. 
Tbe argument in fioger print oases rests on a 
simple deduction from a number of observa- 
tions of the eimilarliea and differences between 
the finger prints in question, 27 I.O. 900, Ref. 
\Olafteld and Ramesam , JJ.) Public 
Prosecutor v . Virammal, 

(1922) H.W.N. 642-16 L.W 668- 
88 Cr.L.J. 691-81 M.L.T. 4?7 (H.C.)- 

1988 H. 178.. 
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S. 43 -Handwriting expert — Recep - 

lion oi evidence— Practice. 

To admit the evidence of a bandwritiDg 
expert, it 19 not necessary that the handwriting 
should be actually compared in Court. It is 
enough if the documents admittedly in the 
accused’s handwriting, are shown to him in 
open Court and he expresses his opinions 
thereon, 1G C W.N. 812, Ref. {Spencer and 
Phillips , JJ.) In re SlTBAVB NAIK. 

30 1.0. 751-16 Cr. L J. 701. 

3s. 43 and 46 —Opinion of experts — 

Value of. 

The efleot of medioal testimony is to render 
other evidence as to the age of the person medi- 
cally probable or improbable. (Kanhaipa Lai . 
A. J. c 1 Shripal Singh v Jagdesh 
NABAYAN. 7 0 L J 219 = 

66 I C. 313 = 2 U P.L.R. (J. 0.) 77. 

S. 43 — Handwriting expert— Opinion. 

Experts diflsr in their opinion. When the 
admitted facts lead to one conclusion and to 
one couoln3ion only, it would be unsafe to rely 
on the testimony o* the handwriting expert. 
(Das and Adami, JJ.) 8HEOT *H aL QINGB v. 
ARJUN DA8. 11920 Pat 153 = 

56 I C. 879 = 1 P.L.T. 135. 

- S. 43— Expert iviier.ce— Cross-exami- 
nation— Opinion, 

If a finger priot expert ba 9 cot teen cross- 
examined for the purpose of impeaching impres- 
sion submitted for b «6 consideration and as to 
the test to which he had put a particular fingei 
print, the weight to be attached to such 
witness’s evidence cannot be diminished by 
applying to it considerations to which the 
witness’-* attention was never directed. f Mul- 
li'k a* d Atkinson. JJ ) BtRWAR KH»N v. 
Emperor 53 1.0 273-21 Or L J. 257. 

S. 45 Trade mark, limitation of — 

Expert opinion whether admissible. 

Expert opinion as to whether goods of a 
particular firm bearing particular trademarks 
alleged to b» imitation would be likely to dece ve 
the ultimate purebssere to buy imitation goods 
in place of genuine ones, is not a question of 
art or science and so not admi69ibte, aod there- 
fore the Court itself must decide whether the 
marks complained of. are likely to deceive 
the publio. (Crouch, A J. 0 > MACDONALD 

and Co v. Holland and Moss 

41 I C. 539=10 8 L.R. i7S 

Sa. 47 and 73— Handwriting— Proof 

— Modes of. 

The ordinary methods of proving handwrit- 
ing are by calling as a witness a pereon who 
wrote the document or saw it written or who is 
qualified to express an opinion as to the hand- 
writing under 8. 47 ; it may be also done by a 
comparison of handwriting under 8. 73 of the 
Act and by the admission of the persons against I 


EVIDENCE ACT (I of 1872), 8. 47. 

wbcm tb« document is tendered, (Mookerjee 
and Buckland. JJ ) 8AROJINI DASI v. Habi 
DASGHOSB. 26 O W N. 113-34 0 L J 373- 

49 0. 235 = 1922 0. 12. 

8. 47— Bandwriting — Evidence of 

persons acquainted. 

The evidence of persons acquainted with the 
handwriting of a person by whom the docu- 
ment is supposed to be written is admissible, 
though they are not experts. {(Kensington, C. 
J and Shaai Lai, J ) In the matter 0 f 
Baichanda Singh. 18 P R. 1918 = 

12 P.W.R. (Cr.) 1915 = 28 I C 7>2 = 

16 Cr L J. 338. 

8 47 —Handwriting — Evidence of 

persons acquainted with. 

The evidenoe of persons acquainted with the 
bandwritirg of a person by whom the docu- 
ment ie supposed to bo written m admissible 
tbouch ih*y are not experts. ( Shah Din, J.) 

JaLaL ud din v Emperor. 

147 P L R. 1912 = 13 Cr.L J. 563- 
15 I.C. 979 = 18 P.W.R. (Or.) 1912* 

Si. 47. 73— Expert evidtnet — Value 

of — What must be proved. 

In a c*se of forgery the only chief evidenoe 
being an expert’s examination of the forged 
document as compared with the other docu- 
ments alleged to be in the handwriting of the 
accused, the other documents must be strictly 
proved to bo in bis handwritieg. A mere 
statement therefore by a witness that it is the 
handwriting of the aooused is no evidenoe if he 
is not able to say how long ago they were 
written. In arriving at a conclusion of the 
authorship of the forged document the expert 
should show marked peculiarities in this hand- 
writing of ibe aooused which are reproduced in 
the forged document and when the writing has 
□ 0 such peculiarities, the comparison is of no 
o^ns^quence and cannot be relied on. Also the 
fact that the disputed samples are put separat- 
ely from the standard onej for the examination 
lessens it« usefulness. A conviction oanDOt be 
based on an expert's comparison, if it is not 
supported by corroborative evidence. (Sundara 
Atpar and Spencer, JJ.) In re Beas SUB 
Venkata Row. S6 Mad 153 = 

(1912, M.W.N. 125-11 M L T 93 = 
22 ML.J. 270 = 14 1 C. 4i8- 
13 Or. L.J# 226 . 

8b. 47 and 48— Medical evidence — 

Condition and stale ot health of testator. 

Where the general condition and state of the 
health of a person is in issue, isolated extracts 
from medioal works ought not to be preferred 
to evidence of a medical man, who should be 
examined with referenoo to the symptoms 
deposed to by the witnesses, and to whom the 
extracts might be put. (Kanhaipa Lai and 
Daniels. A J.Ce.) 8HEO BAHADUR SINGH”. 

Beni Bahadur Singh. ** 1 

6 0.L.J. 178* 
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S. 47— Handwriting— Comparison of— 

Weight due to— Resemblance of signature— 
Dental of signature— Onus. 

Although it is true that under the Evidence 
Act comparison of handwriting is legitimate 
enough and the view of persons competent to 
express opinions mey be in many cases of con- 
siderable value, the opinions of those who have 
not oarefully studied the art of caligraphy ie 
not as a rule of very great utility. Indeed so 
uncertain and inexaot is the science of the 
study of oaligraphy that it has been for some 
years past the tendency to regard evidenoeeven 
of experts as of some wbat inconclusive obar- 
aoter. The mere faot that there is a resem- 
blance between the signature alleged to be false 
and a signature admitted to be genuine does 
not carry great weight. If a signature is denied 
the onus of proving it is on the party relying 
on its genuineness. (Buckntff, J.) BATARU 
JHA t>. PARMESHWAR RAl. 64 I.G 234. 

S. 48— Opinion of the Bar— Admissi- 
bility. 

Quaere . — Whether the opinion of the Bar as 
to the adoption of speoial customs of a Hindu 
family by eeote of Mahomedane ie admissible 
under 8. 48 of the Aot. ( Beaman , J.) ADVO- 
CATE General v. Jimbabai 41 Bora. 18! « 
31 1C. 106-17 Bom. LR.799. 


— 1 S. 49— Usages of body of men. 

The words “ usages of any body of men ” 
in 8. 49 do not cover inferences or oonolusions 
that may be drawn on the basis of jaU 
experience. (Shah Din , J.) BEJA v EMPEROR. 

18 P R 1914 Or. = 16 Or L J. 33 = 
26 1 C. 638-223 P L R. 1915. 


8. 49 -Opinion evidence— Validity. 

Opinions ol the members of Malabar Tar- 
wad about the status of the lamily do not 
affeot the real status ol the lamily. (Denson 
and 8undara Aiyar % JJ.) Mano v. Munda. 

9 1.0. 849 — (1911) 1 U W N. 281. 


— 8 60 -Ltgtt imacy— Opinions of re- 

lations and members of the family. 

On a question of legitimaoy, the opinions of 
relations and members ol the family are entit- 
led to weight. (Lord Aikmson) QaDIK 
RUB&AIN KB AN V. HaSBIM ALI KH*N. 

38 All. 627-81 M L J 6 7-14 A L J. 1*43 
- 19 0 0 192- It* Bora L.K 1037- 
210 WN 130 — f 19 8. 2 M W.N t7'- 
21 M LT 49-1 Pat. L W. it7- 
4 0 L J 22-3HIC 104 a 
*5 0 L J. 868 - 6 LW, }>7e- 
10 Bur. L T. 140-4) l.A. 212 ,P.Q ). 

[On appeal from 18 1 0. 862- 14 0 0. 816 ] 


^7 S ‘ W-L'Qitimacy- Recognition 
tnarttage by ail relations, eic.-Pt esumption 

Where a man and a woman, wire prove, 
have been rtoogolsed by all persons oonoeri 
as man and wife, so described in import 
documents and their daughters were resp 
ably married as would be namralin the < 
legitimate ohildren, held , that these la 


EVIDENCE ACT (I of 1872), 8 84. 

following upon a oeremony of marriage which 
undoubtedly took place, though its validity 
attacked , afforded au extremely strong pre- 
sumption in favour of the validity ol the 
marriage and legitimaoy of its offspring- The 
like presumption applies to the question 
whether the formal requisites of a valid 
marriage ceremony were satisfied. iSir 
Arthur B^ikon) MOUJ1 LAL v. CHANDRABATI 
KDMARI- 38 Cal. 700=15 0 W.N. *i90 = 
11911) 2 M W N 91=13 Bora L R. 534 = 
14CLJ 72=10 M.L,T. 53 = 11 I G 502 = 

21 M L J. 938 tP.O.) 

S. 50— Instances of conduct 

lu questions of relationship, recital or emis- 
sion of the names of certain persons during 
ceremonies slq the observance of pollution, 
are instances of conduct within the meaning of 
8 60 so as to make them admissible in evid- 

ence. [ Olafitld and Tyabji, JJ.) RAMKRISHNA 
Iyer v. China Venoammal, 26 I 0. HO. 

S 50— Proof of marriage . 

8. 50 requires direct proof of marriage in 
cases under 8 498, 1. P C., and conviction based 
upon opinion evidence is illegal, ( Mutra , . 
a j.C.j Eyed Munir v Emperor 

18 Or. L J. 1016-42 1.0. 760 = 

14 N.L.R. 28. 

8. 30- Pedigree filed by ancestors in 

prior litigation— Admissibiliiy. 

Where the statement of a pedigree by pro- 
deoeseor-ic-intereet of the parties was filed in 
the prior suit but *no final decision was given 
thereon, it oould yet be allowed in evidence in 
a subsequent suit at the statement of their 
predeoeeeor-iD'intetbft as to the existence of 
ibe relationship, [Piggott, J.C. and Ltndsay, 
kj,0.) BBABULI BlNGH V. KHETAL blNOH. 

21 1.0. 274. 

8s. 53, 53 and 54, Or. P,C. (Act V of 

1898), S 110— Reputation— List of— Crimes 
committed — If admiaaibfs. 

Id a proceeding under 8. 110, a list of crimes 
whioh a Police effioer has suspected ihe acou*ed 
to have ooxnmitted, is inadmissible to eeta&libh 
the reputation of the accused. {Tuoball, J.) 
Babu Pbashad v. Empbror. 

18 1 0. 102-13 Or L.J. 9. 

— 8b. 54 and 1 63 — Previous eonviclion 

- .Accused found gutUy, 

Where a provious oonviotion is relevant with 
referenoe to the question of the applicability of 
8. 662 of the Or. P.O. and also on tbo question 
of punishment, it may be takeD into considera- 
tion in giving punishment alter the aoeused is 
found guilty, {Demon and Shah , JJ.) ISMAIL 
ALI OHAX v EMPBROR. 89 Bom. 8*<8- 

16 Or. L J 83-28 1 0 895- 
16 Bum. L R 9i4. 

B- 84 -Deposition of a witness in 

prosecution under 8. 107, Cr.P.G . 

Statement by a proaeoution witness in a 
proaeoution for a riot that he bad brought a. 
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case under S. 107, Cr. P C., agaio?t some of the 
accused who had been bound down, is admis- 
sible not for proving the bad character ol the 
accused but as part of the res gesia, the events 
which hid transpired before and which "led up 
to the riot with which the accused were charged. 
(Chin y and Richardson, J J . ) 8AMARUDDIN t>. 
KMPEROR, 13 Cr. L J. 621 = 

17 1 0. 860 = 40 Cal. 367. 

S. 34 — Past history of accused if 

relevant. 

The past history of a gang of daooits would be 
significant only if an cflence under 6. 400 of the 
Penal Code ha* been made out. (Capertz and 
Sharfuddin, JJ.) KRDAR 8UNDAR v. EM- 
PEROR. 13 0r\ L J. 89 = 13 1. 0 279 = 

16 G.W.N. 69. 

S. 34— Evidence ol bad character . 

The faot that ao accused is of bad character 
or is reputed to be a thief or a habitual thief or 
belonged to a gang of thieves is no evidenco 
agaiDSt him for a charge under 8. 401 of the 
O.P.C. (Shah Din, J.) BEJA v EMPEROR. 

13 P R. 1914 Cr =16 Cr. L J 33 = 
26 I. C. 623 = 223 P L R. 1913. 

S 54 — Evidence of previous conviction 

— Not to be given . 

During the trial of the accused for a substan- 
tive cflmce, the evideDoa about the previous 
conviction should not be recorded. 8uob 
evidence is forbidden by 8. 54 unless the accused 
offers evidence of good character. (Jwala Pra*ad 
and Sultan Ahamed . JJ ) Teka AHfS v. 
Emperor. 22 Or. L J. 219 = 60 1.0. 3Jl = 

3 P.L.J. 706. 

8. 63 — Character t evidence of % in civil 

cases . 

In oivil cases the faot that the oharaoter of 
any person is such as to affect the amount of 
damages which he ought to receive is relevant, 
but evidence oan be given only of general 
oharaoter and not of partioular aots by which 
oharaoter is shown. ( Maung Kin % J ) CHRIS- 
TENSEN v . CA8TOB. 41 1.0. 696 

Si. 34 and 87 -Personal knowledge 

of Judge— Judge confused lo decide because 
of the personal knowledge . 

A Judge should not import into a case hie 
own knowledge of particular facts, 26 W.R. 65; 

7 W.R. 27, Rel. If the presiding offi:er of a 
Court feola considerably embaraseed wheu he is 
oalled upon to try a disputed question of faot of 
which he has personal knowledge bo should 
decline to hear the matter. [Mooknjee and 
Btachcrofe. JJ.) L * KSHMI Narain Khanna 
v. GURU D \TTA MEHBA. 16 1 0 859. 

S. 38 - Judicial notice — Notorious 

facts . 

Jndgen are entitled to take judicial ootioo of 
the notorious facts of the social life of any class 
in the community without requiring actual 


EVIDENCE ACT il of 1672/, S 57. 

positive evidence, f Miller and Sundara Aiyar , 
JJ.) Public prosecutor v Kannammal. 

13 M L T 131=24 M L J. 211 = 
14 Op. L J 33 = 18 1 0 257 = 
1 19 13 j M W.N 207. 

T s - 3d -Judicial notice— Matters with- 

in the personal kucwledge of Judge . 

Per Sundara lye*. J. — A Judge is not entitled 
to rtly on specific facts not proved by evidence 
in the case but kaowo to him otherwise. But 
be may use bis general knowledge and 
erperiencs in determining the credibility of ihe 
evidence adduced before him, 39. C. 153, Expl. 
and Diet. Per Sadasva her. J.— A Judge may 
use even his personal knowledge of concrete 
private facts, provided he mentions the know- 
ledge to the parties and they do not object lo his 
deoiding the case and he must be allowed to use 
his knowledge of publio, historioil or scientific 
fao»8 in ooming to a conclusion. ( Sundara 
Aiiar and Sadaeiva Aiyar, JJ ) MULPURA 
Lakshmaya v Va RADAR \ J a appxrow. 

36 Mad 168=23 M L J. 621 = 
(1912/ M W.N. 1193 = 17 I 0 333 = 

12 M L.T 361. 

— S 67— Land Revenue Report— Admis- 

sibility— Judicial notice . 

A Court is not entitled to take judicial notice 
of Land Revenue Reports aud they are inad- 
missible unless formally proved. (Coze and 
Walmsley, JJ.) BOODHAN Gope v. 8aira. 

27 1.0.470 = 20 C L J. 316. 

S. 57 — Matter of public notoriety*— 

Train service. 

The Court cannot take, as matter of publio 
notoriety, the running time of trains and the 
number of trains within a given time and other 
faots involved in suoh an inquiry. ( Mookerjee 
and Walmsley. JJJGORIND 0HANDRA BahA 
v. DWARKA NATH Patta. 20 C L J 433 = 

26 1.0 963 = 19 0 W.N. 489. 

8. 57 — Sipnafurs of judicial or execu- 
tive officer. 

Tho Court can take judicial ootioe of signa- 
nature of judioial or executive officer. (Ayling, 

J.) In re, Cholanoberi Ayammmad. 

44 M L J. 337 » 
17 L W. 615 = 33 MLT. 300- 
(1923) — M. W N. 290 = 24 0% LJ 403 = 

1923 M. 600. 

S 57 —Books on custom — Bhutala 

Pandya's Coae. 

Bhutala Pandya's Code has not often been 
proved to he genuine and au'horitative and so 
the Court might not take jiHioial notioe of its 
oonients ( White, C.J. and Tt/abii, J.) 8ECY. 
OF STATE V. 8ANT*RAYA SHKTTY. 

23 M L J 4i1 =14 M L.T 348 = 
21 1. 0. 432 = 11914. M W.N. 8i3. 

S. 57 -Matter of history -Admissibi- 
lity of tellers. 

Letters of the Jesuit fathers, though admis- 
sible striotly to prove the faots of history, 
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could not ba used lo prove where certain 
missionaries lived or wb< u they died. (Benson 
and Sundara Iyer. JJ.) AMBALAM PAKRYJA 
UDAYAN v. Bath 36 *L°- 

131.0. 539 = (1912) H W.N 152 = 

94 M L..!. 6i0. 


EVIDENCE ACT (I of 1672), S. 58. 

under the provisions ol the O.P-O. op°seqaent 
oq Ihe admissions ol the patties (traiiis, 
Oldfield and Stihagiri Aiyar, JJ.) MaLLPPA 
u. MATTAM NaGA CHETTY 42 Mad 41 = 
8L W 312 = il918) M.W N. 719- 
25 M.L.J. 533 = 43 1.0. 158 = 24 M.L.T. 400. 


B, 57 (1)— Judicial notice — Paper 

Currency Act . 

The Courts should take judicial notice ol the 
provisions ol a sta'Ute e.g , Paper Currency Act, 
though the objeotion is not raised by the 
parties. (Shaw. J O.) HlDAYAT ALl BEG v. 

Nga Kyaing. . 2 , 4 r! S I 2 [7 

(1914) II U B.R. 13. 


S. 33— Document itself inadmissible. 

Admissions of parties regarding the execution 
or coutents of the documents themselves in- 
admissible ,n evidenoe, should not be acted 
upon when tbo liability is denied for such 
defects. iSadasu;a Iyer and Phillips , JJ.) 
SBETAMMA V K.RISHNASWAMI ROW. 

(1916) a M.W N. iB-31 M L J. 240 = 
33 1.0. 18 = a0 M L T. 44. 


— S, 37 *7) — Magistrate in Native State. 

A 41 Magistrate ” in a Native State does not 
oome within 8. 67 <7 1 - ( Beaton and Shah, JJ.) 
Emperor v. Dhanka amra. 

16 Or.L J 433 = 24 1.0. 169 = 

16 Bom. L R. 261. 

8. SB— admission bp some of the execu- 

ianta— Effect of. 

An admission ol the exoutant’s eigoature by 
one of hie sons in a suit on a mortgage relieves 
plfl. of any farther responsibility of proving 
the mortgage-deed so far S9 that deft, ie 
concerned. {Dtaman and Heaton % JJ.) 
LAK01CHAND CHATBABHUJ MARWADI V. 
IiALOHAND GaNPaT PaTIL 42 Bom. 852- 
43 1.0. 559 = 20 Bom. L.R. tS4. 

S. 38 — Copy admitted without objection 

in lower Court . 

A oertified oopy of a written statement was 
pat in the lower Coart ia the pre9enoe of 
•plaintifi’eooaaBel and without objeotion by him. 
Held, ho cannot be permitted in the High 
Court to objeot that only the original oould 
have been received as proof. ( Martineau and 
Campbell, JJ i Thb Firm op -Durga Dat 
Jagan Nath op Delhi v. the firm op 
Bam Pahtab Sokh Dayal of Delhi. 

1923 Lah. 133. 

— Sb, 58, 68— Mortgage— Attestation- 

Proof of admission if execution. 

Even where execution of a mortgage ia 
admitted it ia open to the Court to require 
proof of valid attestation, 85 Mad. 607, Rel. 
<4fcdur Rahim nnd Oldfldd. JJ.) MUNNAPPA 
OHBTTIAR v VBLLAOHAMI MBNNaDI. 

(1918, M.W.N. 853-25 M L T. 19- 
49 1.0. 278-9 L W 8. 

] 8«. 83 and 92, el. H)- Registered 

mortgage— Qubaquent oral agreement to take 
— 11 — Admisaions of parties, 

A subsequent oral agreement to take less 
than is duo under a registered mortgage is 
admissible inevidenoe If the oral agreement ie 
admitted is tbo pleadings of the parties. No 
question of the admissibility of evidenoe. oral 
or dooumeutary arises if proof is dispensed 
'With under 0. 68 of the Evidence Aot or 


8. 38 — Proof of fact admitted — Power 

of Court to call for . 

Court9 c*o call for proof even of facts 
admitted under 8. 58 and there m*y be cases 
where the failure to call for proof may be bo 
improper as to make the High Court interfere 
eveu in a seoood appeal. (Sadasuia Aiyar 
and Tybaji , JJ.) APrAVA OHBTTIAR v. 
MaNJAPPa GOUNDAN 14 M.L.T. 117- 

20 1.0.792 = 25 M.L.J. 839. 

8b. 5S and 70— Admission of execution 

— Proof of attestation. 

Under 8. 70 of the Evidence Aot, the admis- 
sion of exicution of a mortgage document is 
sufficient proof as against the oxeoutant himself, 
but there ie no authority for the proposition 
that the dooument is for that reason binding 
upon the other defendants who were not parties 
to it. as agaio&t the latter the dooument must 
be proved according to law unle6S 8, 58 of the 
Evidenoe Aot applies to the oaea and relieves 
the plaintiff* from the burden of proving 
attestation in reapeot of any of the defendants 
who have admitted the faot of the attestation. 

( Mullick and Rose, JJ.) Arjun 8ahu v . 
KeLAI Rath. 2 P. 317-1928 P. 486. 

51, 83, 69— Copy of document — 

Admission toif/iouf objection ~ Secondary 
evidence— Powers of appellate Court. 

When a dooument has been admitted in the 
Oourt ol first inatanoo without any objaotioQ, 
the appellate Court is not entitled to allow any 
objeotion to be taken lo its admissibility at tbo 
appellate stage ; and if the dooument admitted 
ie a oopy, it ia not open to the appellate Court 
to consider whether the provisions qb to 
seoondary evidence have beeu complied with, 
(CouUj and Das , JJ.) RamlOCHAN MlBRA v. 
Pandit Harinath. 3 P L T. 397- 

1922 P. 509. 

— — 8l 8J, 91 and 92— Part\Uoy\ admitted 

— Unregistered deeds— If admissible. 

Where the faot of a prior partition having 
tekeo place is admitted by both parties, the 
same need not be proved aud tbo instrument 
though not registered H adinUeiblo for a 
collateral purpose. (flraW and Le^taiqne, JJ.) 
MAUNG Po Kin V . MAUNO 3HWK BYA. 

1 Hang 403—1921 Ban*. 155. 
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S«. 59 and 68 — Unregistered and 

w attested mortgage — admission of— Subse- 
quent purchaser. 

A purobaser of certain lands who admitted 
the existence of a prior mortgage on the lands 
oould not Ret the lands without paying the 
mortgage money even thougn the mortgage was 
unregistered. An admission made by a party 
when examined as a wituess come9 within the 
purview nf 6. 6*. Evidence Act. iMc Coll , 
A.J C.) N6ATUN LU V. NGA shweChin. 

29 l.C. 698 -8 Bur. L T. 18. 

S. 58 — Mortgage before the Transfer 

of Properly Act, 1982 —Admission — Proof . 

Where a mortgags. executed before lbs 
Transfer of Pr operty Aot, oima ioto force, is 
admitted to have been executed, proof thereof 
will be dispensed with under 6. 58 of the 
Evidence Act, even though it was effected by 
an unregistered instrument (or more th m 
Bs. 100. Quaere. — Would tbe defect of w*nt 
of jurisdiction be cured by su^h admissions 
after the Transfer of Property Aot came into 
force? ( Twomty , J.) MA 8HIR HYPR v . 
MAUNG 6ENU. 20 I C 666 = 

6 Bur. L T. 131. 

Si. 58 and 68 - Admission of execution 

of dccutmnt — Proauction ot document if 
necessary — Validity of same, if can be 
questioned. 

Wbere tbe execution of a mortgage-deed is 
admitted, production of tbe same is dispensed 
with ; in such a case, tbe Court oan take no 
account of the validity or informality of tha 
document, i.e.. attestation by one witness. 
ITwomey, J.) Maun Kan v. Maung Myat 
TBAING. 11 l.C. 8C0 = 4 Bur. L.R. 182. 

8 58— Admitted document— Proof net 

necessary- E(J *ct tvhtre insufficiently stamped. 

No proof is neoes**ry of a document which 
has been admitted by other 9ide ; the fact that 
suob a document is not properly stamped is not 
a ground for dismissal of a suit based upon it. 
(Tutomty, J ) Rabimatolla v M. Murry. 

11 1 C. 810 = 4 Bur. L.T. 171. 

■ —8. 89 —Oral evidence— Document not 

ambiguous. 

Evidence ot tbe conduot of the parties is not 
admissible to prove tbe mention when the 
document is not ambguous, f 19 11) A C. 487 
Foil 'Ahdur Rahim and Sundara Iyer, JJ ) 

President Taluk board. Pfddapur v 

CB1LAKA&JANI. 12 1 0 1<6 = 

( 1 9 1 1 » 2 M.W N 238. 

S. 63— Document not in existence. 

8ecoDdar> evidence cf a document which has 
not been preved to have been written by the 
accused or even existed, oannot be admitted. 
A copy of a newspaper publishing a defamatory 
letter cannot be used as seoondary evidence to 
prove a letter which has not been found or 
even proved to b«ve existed. ( Richards , J.) 
Bamlal B'Laram V Emppror 

12 Cr. L J 259-10 I 0. 812=8 A.L.J. 302. 


EVIDENCE ACT (1 of 1872), S. 83. 

3 63— Exhaustive ot kinds of second- 
ary evidence— Translation of document in 
judgment not inter partes not admissible . 

S. 63 of the Evidence Aot is exhaustive of the 
binds of secondary evidence admissible under 
tbe Act. Wbere the terms of a dooument were 
sough*, to be proved by a judgment containing 
a translation thereof in a suit which was not 
between the same parties or their representa- 
tives in interest. Held neither the translation 
of the dooument nor the statement in the judg- 
ment was secondary evidence of the contents of 
th® document. 26 l.C. 61*-; 4 L.W. 931 ; 42 
M.L J. 324, Ref. (Spencer and Deva Doss, JJ.) 
JAGANNATBA NAIDU V bEORF.T aRY OF 
State for India. 4> M L J. &7=> 

16 L W 11 = 81 M.L.T 46 H 0 ) = 
(1922) M.W.N. 432= 1922 Mad. 334. 

8s. 63, 32 (2t, 33, 63 and 91— Lost 

grant— Secondary evidence. 

As 8s. 65 and 91 make it olear that when a 
written grant is lost secondary evidence oid bo 
given of it only a9 defined by law. a translation 
of parwana or grant forming tbe enclosure to 
the report of a public officer is not admissible 
as seoondary evidence of the ooDtenis of the 
grant order aoy of tbe Bs. 63, 3i (2) or 35. 
(Sadasivo Iyer and Moo'C, JJ.) AMBALA- 
VANA PANDARASANNADBI V . KUPPACHI 
AMMAL. 38 l.C. fc01-4 L W. 331. 

Ss. 63 and 69 — Secondary evidence — 

Public document— Copy not available. 

Wbere a certified oopy of a lost publio 
dooument is not available other secondary 
evidence of its oontents is admissible. 5 Cal. 58 l 
6 M. 60, Foil. A register of orders issued 
by the Collector in charge of a Z mmdari kept 
in tbe ordinary oourse of business may bo taken 
to be an acourate oopy of tbe orders issued and 
may bo admitted as eco'mdary evidenoe of euoh 
orders ( Wallis , O. J. and Hannay, J.) 
KRI8BNARAO t>. MUTBUNGI BUCHI 

28 I 0 808. 

S. 63, 65 and 63 — Secondary evidence 

— Admissions— Des rue ton of or absence of 
original— Suit upon mortgage document— 
Forgery - Decree on— Admission. 

Wbere a party sues to redeem a mortgage 
putting forward a certain document as erob» dy- 
ing the transaction and that document is found 
to bo a forgery, a decree cannot be given tn 
him on tho basis of the written admissions cf 
tbe deff as to the contents of the mortgage. 
No question of seoordary evidence arisee, 
without proof of the ex-sience and due execu- 
tion of the original. Per Spencer ona Tya t ji, 
JJ.) — 8. 63 ot tbe Evideooo Act dots not 
exbau6t tbe kinds of seoondary evidence that 
may be adduced. Per Tyabji, J.— Having 
regard to 8s. 65 and 66 of the Evidence Aot 
written admissions of the contents of docu- 
ments are inadmissible without proof of the 
original having been destroyed or being other* 
wise not available for production. (P« r oaaa- 
siva Iyer , J.) When the plff. pats forward a 
forged dooument as primary evidence* it cannot 
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be bold that della, are pat npoa notice that . 
they would be required to produce the counter- | 
part oi the genuine dooument. [Spencer, Tyab)i 
and Sadasiva Iyer, JJ.) KaLLI^niamma v. 
NASA YANA Nambiar. 28 M L J. 268 = 

17 M.L T 170-28 I.C. 63 = 
Il9l5> M.W.N. i05. j 

S. 63— Translation of grant contained 

in official letter — Whether public record — 
AdmusioxUiy of. 

The translation of a grant contained in a ’ 
letter hem one ofBoial to another, does not 
come within the provieion ol 8. 63 and 60 can- 
not be admitted as secondary evidence. 26 M. i 
L. J. 99, Ref. [Kumaraiwami Sosh*, J.) 

A MB ALA VAN A PANDARA SANKADBI v. KUP- 
PACBI JaNAKI. 26 10. fcl8. 

S. 63— Statement in previous suit 

referring to document— Secondary iviaence. 

A statement, by a party or hie authorised 
agent in a previous suit referring to a document 
which was against his interest is secondary 
evidenced that document. [Ashworth, A.J.C.J 
Ratipal BINQH V. UDAI BHAN PARTAB ! 
QiNOH. 63 I.O. 667® 6 O.L.J. 608. ! 

8* 63 and 65— Objection as to admts- 
fibiiifp of copy not open in secorui appeal . 

When a copy is admitted in trial Court with- 
out objection, objections as to 'admissibility of 
the oopy shall not be allowed in appeal. 
(Cotiffa and Das , JJ.) Ram LOOHAN MI6ba 
11 . Hari Nath Misba. S P.L T. 897 = 

1 P. 606 = 1922 P. 863. 

t 8* 03, 111 os • t o) — Copy of a copy— 
Inadmissible. 1 

■ * °°Py * oopy is inadmissible in evidenoe. 
vyhen a dopumeot is Inadmissible in evidenoe, 
no question of its construction arises and the 
party relying upon it must (ail. (Courts, J.) 
ABDUL GHANI V. 8YB D MD. RAZA. 

1 P L.T, 47-81 1.0. 941 = 
aU.P.L R. (P.j 88. 


rn * S \ Seen” —Meaning 

Illiterate witness . 



in of 


seoonda 


As regards the letting 
evidenoe the word “ see " in 8. 63 (6)‘Tn”o"lnd 

,ead 0T V ” in “>0 oaao of a witness w 
is illiterate and as such cannot himself read 
If it is read over to him it will satisfy t 
requirements of the action. {Walsh, J ) Pud 
8INOH e. BBU ManQAIi, 1928 AH g, 


doeumenu' 88 W ~ 0rfll o / eonUnls 

^Under 8, 68. sub-8. (6) of the . Evidence A 

who haB ,,Bn tho dooument a 
who oould have read the dooument in 

<K. nft (Dan£^ , j\ lt,a » ‘° 8IV9 0,al av ' den 
oi it. (Daniels, J.) Bamji d-b v Mih 

“* ' 1988 All « 

VOl. III— 17 


EVIDENCE ACT (I of 18721. S* 65. 

cannot be deemed to be one who has seen the 
execution of the mortgage within 8. 63 (6) of 
the Evidence Act. 12 A.L.J. 239, Foil. [Qokul 
Prasad . J.) JANAKI V. RAM KlSHORE. 

1922 All. 232. 


— 8. 63 5 >— "Seen— M Meaning of— 

Statement of an illiterate witness as to contents . 

An oral account of the contents of a 
document giv c u by an illiterate person, who 
merely saw without understanding the contents 
thereof, i9 not. sufficient evidence. “Seen” in 
S- 63 (5) of the Evidence Aot means more than 
the mere sight of the document. The person 
must have read the content* of the dooument* 
[Tudball, JJ GHUBE v. Chatbapal. 

23 I.C 11 = 12 A.L.J. 28fr 


■ — S. 68 l5j — Mortgage deed — Secondary 
evidence — Remissions of party in prior suit* 
The admission made by the mortgagee in a 
Court in a previous case about tho existence 
and oontents of the mortgage-deed ia good 
secondary evidence within 8* 63 (6) ' and 
sufficiently proves the execution of the deed* 
[Lindsay, J.O.) Bahadub BINGH v . MADHO* 
SINGH, 86 1.0. 698 = 8 O.L.J. 879. 

S. 64 — Mortgage deed— Copy of— If 

sufficient evidence . 

A oopy of mortgage-deed is not sufficient to 
prove mortgage. [Tudball, J.) MAHTA PER8AD 
Misses V. Gajadhar LOHAR. 23 1.0. 864* 


Ss. 65 and 183, lUut. (b) — Loss of 

document, proof of— Secondary evidence of a 
lost document , admissibility of. 

Held t that ordinarily if the witness in 
whose ouatody a deed should be deposed to its 
loss, unless there is a motive suggested for hia 
being untruthful, his evidenoe should be 
accepted as sufficient to let in aeoondary evi- 
dence of the deed, [Lord Philhmore) MUNSHI 
Ehtisham aliu. Jamna Prasad. 

48I.A. 865 = 61 I.O, 299 = 
.24 0 0. 272 (P.C.). 

8. 63— Secondary evidence— Written 

statement', acknowledgment in— Plain* or 
decree if admissible as, 

. Where an acknowledgment in the written 
statement in a previous suit is relied on, the 
statement itself or a oortified oopy thereof 
must be proved and neither tho plaint nor the 
deorea oao be admitted as secondary evidenoe 
of the same, [Piggott and Walsh , JJ.) 
HABIMUBAT V. RAMLHIT, 63 1.0. 490- 

. . • 3 O.P.L.R, (AU.> 17A 






duced in an old suit -Reliability, 

Where tho plaintiff sued for a deolaratior 
that oectain survey numbetB were kept join 
at a partition between the anoeatora of thi 
parties, relying upon a oertified oopy of i 
partition- deed paesed between the parties, am 
the oopy which was produced showed that th 
original dooument was prodnoed in Court in i 
previous suit. Held, the Court oould rely oi 
the oertified oopy as showing the terms of thi 
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partition there being no reason to doubt, 
owing to the lapse of time, that the oeriified 
copy retained on the file of the previous suit 
was a correct copy of the original, iMacleod , 
C J. and Shah, J.) Chudasama KHODURA 
v. TAKHTASANG 45 B 32 = 1922 Bora. 177. 

S. 65 — Unstamped document — Second- 
ary evidence not admissible . 

Secondary evidence oannot be given of a 
lost document which has oot been properly 
stamped as euoh a document becomes admis 
eible only when the Collector has charged the 
doty and penalty thereon and written an 
endorsement on the document submitted to 
him. (Micleod, Q.J . and Shah J.i Hiralal 
V. SHANKAR. 45 Bora 1170 - 

62 I C. 637 = 23 Bora. L.R. 506 

S. 65 — Absence of original not explain * 

ed—Secondary evidence. 

A party to a suit had in possession an 
unregistered deed of sale of property less than 
Rs. 100, bat ho did not prodaoe it before the 
Court nor could be give a satisfactory account 
of it. Held , that secondary evidence of the 
contents was not admissible. (Teunon ani 
Newbould , JJ.) Domai Baba v . Kereo 
KOLITA. 62 1 C 444. 

S. 65 —Objection to secondary evidence. 

If no objection is taken to the admission of 
eesondary evidence of a document by means of 
oral evidenoe, euoh evidence oould not be 
discarded in appeal though the secondary 
evidenoe should have been only a certified 
oopy. (Sanderson. O J. and Mooksrjee, J.) 
Hasmat Ullah v. Habi Mohan sarma. 

34 I 0. 942. 

S. 65— Evidence — Gift— Secondary 

evidence* 

A petition presented to a Collector by a donor 
admitting a gift is secondary evidence of a very 
strong kind of the gift. ( Fletcher and Richard- 
son, JJ ) BaSIBUDDIN AHMED v HlMMAT 
ADI MANDAB. 25 1.0. 852. 

— S. 65— Entry in settlement— Original 

or certified copy are the only kinds permissible . 

An entry in a public document snob as a 
settlement reoord oao be proved only by the 
original or by a certified oopy. A fioding on a 
statement which is oot admissible to prove the 
entries can be contested in a*oond appeal. 

< Martineau , J.). Ram v . Malik Ghanarhiam 
Das. 1923 Lah. 150 (I;. 

S. 65— Secondary evidence — When 

admissible — Discretion of trial Court . 

Secondary evidence of a document may be 
given when the party offering that evidence 
cannot, for any reason not arising from his 
own default, or negleot to produce the original 
in reasonable time. The question of allowing 
secondary evidence depends upon the discretion 
of the Court and where it has been decided by 
the Judge of First Instance his conclusion 
should not be overruled except in a clear case 


EVIDENCE ACT (I of 1872). S. 65 

of miscarriage of justice. Production of second- 
ary evidence does not dispense with proof of the 
exe ration of the original document. (Sir Shadi 
Lai, C.J. and F/orde, J.) CHUHA Mal v. 
Rahim Saksh. 7t i c 563. 

S 65— Less of original not proved — 

Secondary evidence — Effect. 

In a suit based on a promissory note, second- 
ary evidence of its existence and contents 
cannot be let in when the original itself has not 
oeeo proved to be lost. [Broadway ani Camp- 
bell, JJ.) Ram Baban Das v Tulsi Ram 

1922 Lah. 417. 

8. 65 - Unstamped bond — Certified 

copy not admissible. 

Copy of an unstamped bond on the loss of 
the bond, is inadmissible in evidence. (Shadi 
Lai, C. J. ani Hanson, J.) MUHAMMAD 
AYUB v RaHIM BAKSH. 8 L 282 = 

1922 Lah. 401. 

S 85 — Suit on lost bahi— Loss of baht 

how proved— Police report . 

Btriot proof of a lost bahi must be given and 
the polioe file of an alleged theft from plff.'fl 
bouse and the statement of the tbanadar made 
io another oase are inadmissible to pr)ve the 
lose of bahi. ( Wilber/orce , J.) Baru v. 8UKA 
Singh. 4 Lab. L. J. 418. 

S 63 — Secondary evidence— Lost bahi 

— Police report. 

Where a suit is based on a lost bahi striot 
proof of the loss moat be given and a Polioe 
Qnb-Inapeotor's report iB not a sufficient proof 
of such loss. (Wilberfarce, J.l ASA RAM 
BUKHA Singh. 4 Lah. L J. 416. 

8. 65 —Dccument in possession but 

not produced — Account books — Plaintiff in pos- 
session of them. 

Io a suit for accounts it was proved that the 
books of aoconnt were in possession of plff. 
Piff. could not adduoe secondary evidenoe of 
ibe account bocks as their loss was not proved. 
(Shadi Lai and Dundas , JJ.) THAKABDAS v . 
GOVABDHAN. 66 I.O. 940. 

S. 65 — Unstamped document— Contents 

— Proof— Suit for value or return of goods 
delivered . 

A claim for the value or return of goods 
delivered cannot be proved by an unstamped 
agreement between the parties. (Coutts-T rotter 
and Seshagiri Iyer, JJ.) CHAM! v. Ana 
Pattab. 33 1.0. 661, 

S 63-Objection to secondary evidence 

—Objection when to be taken. 

Oojcction to admission of Beoondary evidenoe 
must bo taken at the time, the other party 
produces it for admission and not at a late 
stage. (Tyabji and Ph\llios 9 JJ.) UPPABA 
Hanumantha c prddapalle 8ama- 
CH4BLU. 33 I.C. 188-.19.6; 1 M.W.N. 9. 
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EVIDENCE ACT (I of 1872). 8. 85. 

— S. 65— Document in possession but not 

produced , but found inadmissible in previous 
suit— Secondary evidence . 

Secondary evidence of a document which is 
not produced but which in a previous suit was 
found to De inadmissible aa being not register- 
ed, cannot be given. ( Sankaran Nair and 
Oldfield. JI ) NATABAJA SARMA *y. RAM*- 
BHADBA NAIDU GaRU. 28 1.0, 863. 

S. 65— Unstamped document— Second- 
ary evidence of— Whether admissible . 

Secondary evidenoe is not admissible to 
prove the contents of an onstamped dooumeot. 
(8undara Aiyar . J ) SWAMINATHA PILLAI 
v . Bundara Raja Pillat. 12 I.C 127- 

11912) 2 M.W.N. 166. 

— S. 65— Suit on mortgage*- Non- produc- 

tion of original — Secondary evidence not 
admissible, 

Where no reasons are shown lor the non- 
prodaotion ol the original of a mortgage, a suit 
on a oopy of the dooumeot is bound to fail. 
iBotten , J.C.) bhairon Singh v. Hindu 
Singh. 1922 Nag. 119. 


EVIDENCE ACT (1 of 1872). S. 69. 

of the mortgage in the shape of certain docu- 
ments mentioning or admitting the mortgage. 
held that they oonld not succeed. ( Stuart , 

a.j.Cj niamet Khan v . Deputy commis- 
sioner, KHORI. 25 I.C 816 =*1 D.L.J. 443. 

S. 65 — Oral evidence of persons who 

heard judgment pronounced are not admissible 
in tvidtnce . 

What is required is an oral account of the 
contents of the judgment or deoree by some 
one who bad read the one or the other, 
iMccoll . a, j.c.) Maung Chit v. Maun g. 
Tha Ku AND ONE. 4 U.B R. 133- 

1928 Rang. 113. 

S. 65 - Secondary evidence — What is — 

Mortgage document. 

Secondary evidence of a document is evidenoo 
of its contents, and oral evideuce as to the 
terms of a mortgage which have been reduced 
to writing is not evidenoe of tbe oonteots of 
the document. U.B.R, (1907 1909) II, p. 13, 
Foil, itfaundera, J.C.) MaUNG PO DIN v, 
Maung Po Nybin. 68 i c. aeo=» 

(1921) 4 U.B.R. 80. 


S. 65 — Document lost — Proof of. 

Where the explanation for tbe non produc- 
tion of a dooumeot is that it is lost, tbe regu- 
lar oourae to adopt is to prove tne loss before 
tendering eeoondary evdieoce, but the omis- 
sion to do so ia an irregularity within 8 99 
of the O.P. Gode. i Drake Brockman. JO.) 
430RAT SINGH v. Rani. 59 I.C. 481 


S. 65 -Unstamped document , 

If tbe unstamped original of an instrument 
ia lost, oral evidenoe to prove its oonteots is 
inadmissible. (MiUr*, A.J C ) PENTAYA p. 
KI6HORE, 56 I C. 219 « 16 N.L R. 68. 


—8s. 63. 64 and 32-Bhat’a Register - 

~ Genealogy— Copies of — Bnafs books. 

Copies ol eatries of genealogies in Bhat y s 
books are not admissible in evidenoe where the 
originals are in eziatenoe but not produced. 
The origi D *r a are admissible under Q. 32 (2) 
and (6) of the Evidenoe Aot as it is a reoogniaed 
duty and pursuit of a 6/iaf to keep a genealogy 
of f ^ mil,ea where be offioiatee. I Kolwal and 

OQ^Sn A ’ J,Cfl -' U&ZiBl LAL "• HAR 
OOVIND - « I.C. 378. 


prove. 


8. W-Plaint-Niture of evidtnc », to 

_|5W !• n °co..aty to prove a plaint 

ridmiV* 1 ” 1 * d ,° aDmaQt * Qd without Bush 

8 O.L J. 17. 

8eeonaarl'eSdnS° T ^ a9e ^ Red6mption suit ~ 


S. 65 (a ) — Non production of docu- 
ment by defendant— Plaintiff entitled to givo 
secondary evidence. 

The uooontradioted testimony of the plfl.'a 
fruitless search lor an original document, 
coupled with nooproduolion of tbe document 
by the deft, in possession of it with kpowledge 
that he will be required to produce it, enables 
tbs plff, under B. 65 la) of the Aot to give 
secondary evidenoe of the oootents of the docu- 
ment. ( Walsh, J.) MUHAMAD KAMIL v. 
HABlBULLAH, $7 j q # 794, 

—Ss. 65 fa) and 66 — Secondary evid- 
ence— Court*. discretion. 

Per Walsh, J. — 'Bs. 65 and 66 must be read 
together and the adverse party muet be pre- 
sumed to be under the impressioa that ho> 
would be required to prodaoe the original so 
as to diepeoao with tbe neoesaity of a notioe to 
produce, unless tbe original ia shown or appears 
to he in the possession of the person against 
whom the presumption is drawn. Where 
secondary evidenoe is admitted of a very old 
dooumeot. Court’s disoretion in the matter 
f„ 0 /L“ 0t ordinarily be disturbed. (W.tl,h 
and Sunder Lai, JJ.) Manqra v. Brdi Ram. 

85 I 0. 388. 

•sj- sr 

^ssrfsssrw^r - ,1 * 

by^n^oVhr^' ° f * * Uoroi * not product 

nf^, P . having proper ouatody thereof, tha 
pcoduotion of a Registration oopy of it and 

ou2d*£°“ * .** " ilD8M »be power was exe 

Griffin j ?I°o oMt * (Knox • 0 * 

unfftn, J.) QotAL Rai c. Barwi rrqam. 

II l.O, 2*3. 
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S 65 (a; and (f) - Non-production of 

document— M .rLjage-deed — Sexnaary evidence 
— Registration Act, S. 57 ( 5 /. 

Plff. failed to obtain the original roortg age- 
deed in po5°esaicn o! tbe d-lt. and therefore 
produced a certified copy. Ooe of the three 
witnesses was dean and tbe remaining two ca 
seeiDg the copy, could net remember whether 
they had attested the deed. One of tbe 
two witnesses said that the executants mention- 
ed in the copy executed a mortgage at or about 
the time mentioned in the copy. Plff. examined 
another person who proved a note in the papers 
of plfi. about paymeut of mlerost due on the 
deed. Held, that the copy was admissible in 
evidence under S. 65 Ml and ((: cf the Evidence 
Act read with S. 57 (5i of tbe Registration Act. 
(Kanhaiya Lai and Ktndall , A.J.Cs.) SaLEHA 
Bibi v. Oudh Commercial Bank. Ltd. 

35 1 C 673 = 3 0 L J. 492. 


EVIDENCE ACT (I of 1872;, S 65, 

years ago, is admissible in evidence. The delta, 
beicg strangers to the deed cad put the plfl. to 
proof of the lcs a aod alternatively to plead 
discharge. ^Griffin and Chamier . JJ.) 6RI 
RAM v . RaM Lal. 16 I.C. 878 = 11 A.L.J. 255. 

S. 65 (b) — Won-pr eduction of document 

—Admission as to sale in vendee's favour. 

A pi r soo to wbcm property has been sold by 
a registered deed cannot, when tha'. deed is not 
produced, lead any evidence of the sale ic prove 
his title without laying a foundation for the 
admission of secondary evidence with respect 
to it. An admission by a vendor as to sale cf 
immoveable properly in faveur of veDdce ie not 
admissble as secondary evidence in the absence 
of condition* mentioned iii cl. (6) of 8. 65 
of the Evidence Act. iShar/udain and ( oxe, 
JJ ) Safar ali r. Mohesh Lal. 

34 I.C 955 = 28 C LJ. 122. 


S. 65 (a) — Award, copy cf— Original 

with Ruling Chit/. 

If tbe award is intended to have effect in 
British lodia, it cannot be held to have no 
effeot because it was executed in a Native State. 
If the original award is in tbo possession of a 
Ruling Chief, who is not eubiect to the proce?3 
of Court, a copy of the original is admie3ible 
as secondary evidenoe. C. J. and 

Sharfuidin, J l BHAJ KlSHORE Nath v. 
MUSST. PABSAN KOER. 2P LW. 156 = 

42 I.C. 617 = 1917 Pat. 241. 

8s. 65 fa) and 66 — Redemption suit— 

Oral evidence to prove mortgage-deed, if admis- 
sible. 

Oral evidence under 8s. 65 aod 66 taken 
together, ie admissible to prove a mortgage- 
deed in redemption suit where the deed is in 
the possesion of the mortgagee aod is not 
dorthcoming. ( Parletl . J ) Ml AMIN NlSSA v. 
MI BDRA BI. 31 I C. 892 = 9 Bar. L.T. 52. 

Si. 65 (a) and 66 - Notice ■ 

The lower appellate Court admitted oral 
evidence of a previous promissory note for 
which the promissory note m suit, w »e execu- 
ted on the ground that the original note was 
destroyed. The facta on the record showed that 
the old note was returned to the debtor when 
the new one was executed. Secondary evidence 
of the contents of tbe previous Dote would be 
admissible only if notice to produce were first 
served on tbe delta. The secondary evidence of 
tbe previous note waa not admissible, as no 
notice was served. ■ Twomey . J.) MAUNG BAN 
HLA V. 8UBRAMANIAM CBETTV. 

12 I C. 891 = 4 Bur. L.T. 1*4 

S. 65 (b) — Secondary evidence — Loss 

of original— Proof of— Registration copy— 
Alternative pleas. 

When ibe original document is not proved to 
have been lost, no secondary evidence thereof 
(includmg a registration copy) is admissible. 
Too statement of a witnees that he heard of the 
lues from the plfl.’e predecessor in title many 


S £5 (b ; — Scope of— Document as 

secondary evidence. 

A documeot caDuot be treated a? secondary 
evidence under 8. 65 (6) of the Act, unless it 
has been made by the person against whom it 
is proved or by his repre 3 eutative-in-inierest. 
(Piggott, j.C. and Lindsay, A.J.C.) GAJABAJ 
Singh v. Mahomed Baker ali Khan. 

20 I.G. 62 


Si. 65 (c), 76 and 79— Secondary 

evidence — Comproraise petition — Presumption 
of stamp. 

Where the original of a compromise petition 
file! in Court has been destroyed and a duly 
stamped copy issued by the Court is produced 
as secondary evidence, the original must be 
presumed to have been duly stamped. More- 
over the compromise petition is admissible as 
tbe evidence of an oral mortgage recited there- 
in, although the petition is not stamped as a 
mortgage. (Mr. Ameer Ali.) AHMED RAZA 
v . arid Hussain. ; • w . 

18 Bora. L.R 904 = 14 A.L.J. 1099 = 
20 M.L.T. 447 = 24 C.LJ. t04- 
(1916) 2 M. W.N. 548 = 21 C W.N. 265 = 
5 L.W. 153 = 1 P.L.W. 20 = 39 I C 11“ 
43 I. A. 261=38 All. 494 (P.C.). 

S. 65 (cl— TPiH tn possession of the 


ppoiiie parly. 

Where the will was either lost or stolen or 
ras in the possession of tbe opponent, the 
teeistration effioe copy is admissible in evid- 
nce. (Afr. Amur Ali.) PADMAN v HANU- 
IANTA. 19 C.W.N. 929-13 A L J. 801 = 
17 Bom. L.R 609 = 2 L.W- 6*8 = 
(19151 M W.N. 500 = 22 O.L J. 172 = 
110 P.W.R. 1919 = 29 M L J. 30/ = 
18 M L.T. 51 = 93 P R- 1913“ 
29 I.C. 807 = 11 P.L.R. 1916 (P.O.). 

8 65 (ci — Secondary evidence. 


Strict proof of the loss of the document is 
ecessary before allowing seoondary evidenoe. 
Richards, C J. and Roflqtle, J.) J'SPAT 
. DEVI DAYAL. 32 1 , 0 . 399. 
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EVIDENCE ACT (I of 1872). S 63. 

S. 63 (c) — Execution of died admit- 
ted but denied subsequently — Secondary evid- 
ence. 

Subsequent denial of execution alters the 
effeot of the original pleading and the plff. 
cannot succeed on the secondary evidence with- 
oafc proving the loss of original i Rafique, J.) 
MUHAMMAD ALTAF ADI KHAN V. HAMIDUD- 
DIN. 21 I.C, 81 = 11 A L J. 731. 


S. 65 (c) — Sttif on a copy of mortgage - 


bond— Part payment pleaded* 

Where the execution of a raortgage-bood is 
admitted but discharge is pleaded, a suit on a 
copy of the mortgage- bond is maintainable 
without proving the lo«s of the original. 
( Rafique . J.) MULLU u. Deokaran. 

20 I.C. 953 =» 11 A L.J 734. 

•S. 63 (c) — Objection to secondary 


evidence— Objection on appeal 

Secondary evidence of a document should not 
be rejected on appeal merely on the contention 
that the loss of the original has not been satis- 
factorily proved. 19 C. 439 ; 19 I.A. 79. Poll 
( Chaynier and Piggott , JJ.* THE COLLECTOR 
OP FARUKWABAD v . GAJARAJ SINGH. 

15 I 0. 623. 


~ — 8* 63 fo) — Kabuliyat — Original not 
found — Secondary evidence. 

Where after search an original kabuliyat is 
not found, its oooy is admissible in evideooe. 
(Greaves and Panlon , JJ.) JiBAN KALI 
MUKHBBJI V . MANIMADA DASI. 

#9 1.0. 1006. 


S. 63 (c) — Document called for but 

tiof produced— Court bound to receive secondary 
evidence . 

AU reasonable steps to produce the docu- 
ments evidencing their title as patnidars 
having been taken, the dells. were entitled to 
prove tho oooteots of the lease by eeoondary 
evidence and the Court below were hold to have 
erred in rejecting snob evidence. ( Fletcher and 
Walmsley, JJ ) atal Behary KBORA v. 
UAL Mohan Singha Roy. 49 I.C, 507. 

7“ 69 r c )— Recitals in dccument— 

i*osl grant— Translation — Copy of. 

As Ba. 65 and 91 make it clear that when a 
Written grant is lest, secondary evideooe can 
be given of it only as dffioed by law. a trana- 
lation of parwana or grant forming the 

,ho 'T 16 of P ublio officer, ia not 
Bdmusibla as eeoondary evidence ct the oonienls 

AK /e 8 ?"* n °$ er any of ,hB 8 ° 6 ^. 33 '3) or 

T-AHA^lKE Jf tr and Mc0 ’*- JJ '> AMB AL A- 
I™ * 4NDABA8ANNADHI B. KUPPAOHI 

amual, 33 1.0. 201-4 L.w aai. 

HnA.T o 8 l ‘ o) ~ R< 2 u<r «”w«'so^ the lection 

mods sod »lm« bJibll 1 of h tl.r^!? Br ,‘ h8 exao * 
hot whether the Uoondi,„ Q - t ' gmal “ 
to to. to. MWy 


EVIDENCE kCT (I of 1872). S. £5. 

% 

for reasons other than the defaalt, or neglect 
of the p<*rty * offering it. ( Spencer and 
Tyabji. J J I Manavikraman V. NILAMBUR 
THACHARAKA7IL. 31 1.0. 379. 


Sa. 65 fc) and 90 —Presumption if 


applies to certified copy — Secondary tvidenze— 
Original not found. 

Secondary evidence is admissible to prove 
tho oontents of a document the original of 
which is not possible to be produced, with all 
due diligence and the Court is entitled to raise 
a presumption under B. 90 regarding the same 
on the production of a certified oopy. (Lind- 
say, J.C.) RAJ Bahadur LaL v. BINDESHB1. 

46 1.0. 314-5 0 L.J. 219. 


S. 65 ( c)— Loss of document— Second- 
ary evidence— Court of first instance . 

The question whether or not sufficient proof 
of search for and loss of original document has 
been given to lay the foundation for the ad- 
mission of secondary evidence, is a point to 
be deoided bv the Judge of first instance. 
( Maung Kin, J.) Ma Pair v. Ma Niva Pauk. 

34 I.C. 153-9 Bur. L.T, 174. 

S. 65 (c Destruction or loss of docu- 
ment— Secondary evidence of mortgage — Bur- 
den of proof . 

Wheu the terms of a transaction have been 
reduced to writing, oral aocounts of it are 
excluded entirely. But when oral evidence ha9 
to be depended upon, as for instance,* when tho 
document has been destroyed by fire, or lost in 
some other way, tbe testimony of a person 
who has actually read the document at some 
time or o(htr is to be preferred to that of a 
witucES who was simply present at tbe time 
when tbe transaction was entered into but who 
has uot read tho document. (Me Of/, A.J C.) 
NGA Kyin Ya v. Ml TOK. 14 I.C 818® 

5 Bur. L T. 53. 


— Ss, 65 (e) and 74— Secondary evidence 

— Returns in the custody of Registrar of Joint 
Stock Companies , if admissible. 

Secondary evideooe of returns filed with the 
Registrar of Joint Stook Companies is admis- 
sible as euoh returns constitute the publio 
teoords of private dooumente within S 74 (2) 

SL th * E ’ id i*) e8 , Aot - (Sanderson, C.J., Chittp, 
Woodroffe. Fletcher and Mooktrjee. JJ.) J n the 
matter of ambit * Bazar Patbika. 

43 Cal. 169-21 C.W.N. 1161 = 
19 Or. L J 530 = 45 I 0 338 = 
S6 O.L.J. 459 ,P B.J. 

— Ss. 65 (e). 66 and 71— Letter of Admn. 

with copy of will annexed, if public document 

Utrttfied copy— No steps taken to call lor 
production of original. 

f-n»?i e .'!, et .K fl8d « 00p3 l L of aD 0,d * r P* ‘ho Probata 

crantVd ^°tK ‘ h0t> tha Let ‘«« Admn. 
Dt “? n ‘° the Pf reoQ named, with a oopy ol 

admi?a Ibta “a deoeaaed »«>«*»”. is 

llSin 1 R V? Wi" « fll i P g “ P ublio dooament 
within B. 74 of tbe Bvidenoe Act. Where iv 

appeared that the original letters were in the 
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EVIDENCE ACT (I of 1872), 3. 85. 

POS6688IOQ of tbe parties interested in opposing 
the plfl.'s claim but tbe plfle. did not take 
steps to o% 11 upon them, to produce them. 
Held, that there being no question o! tbe 
genuineness of the document, these steps 
should have been waived by tbe Court and tbe 
document admiited in evidence under Q. 66. 
(Mooherjee and Roe, JJ.i Hariram Dasu. 
Hem Nath Sarma. 30 l C. 630«= 

19 C.W.N. 1068. 

——3, 65 (e) — Secondary evidence , 

When a publio document is destroyed or lost, 
any secondary evidence is admissible. (Chat - 
lerjee and Beachcrolt , JJ.) ANAND KUM-R v. 
Secretary of state. 43 Cal *73 = 

82 I C. 774 = 50 C.W.N. 576. 

S. €5 (e) — Document in possession but 
not produced — Acknowledgment in plaint — 
Plaint not produced — Proof by production of 
judgment in suti. 

Where ao acknowledgment is contained in a 
plaint but the plaint is not produced tbe same 
can be proved by means of a certified copy of 
a judgment in tbe *uit. '8hah Din, J.) Hari 
CHAND r. PHIRAYA Ram. 82 P W R. 1911 = 

11 1.0. &77A.180 P L R. 1911. 


8. 65 (f) — Registration office 
of sale deed — When admissible . 


copy 


A registration office copy of a sale-deed is 
inadmissible in evidence under S. 65 (/J of the 
Evidenoe Aot to prove the oootents of the 
original sile-deed. But such a copy will be 
admi°°’ble in evidence if a case is made ont 
for reception of secondary evidence. (Chamber , 
J.) Munnan r. Najmun. 11 i.o. 50. 


S. 65 (g>— Evidence as to result of 

record— Duty of Court, 

A Kanungo is not required to give oral 
evidence of the contents of a document such as 
tbe record of a rnuafi enquiry which ought to bo 
examined in the original by tbe Court i i self. 
S. 65, ol [q) does not authorise suob a oouree 
(Maynard, F.C.) GILand Shah v MUSSam’ 
MAT Hasan. 2 Lah. L J. 714 

• 

S. 66 -Secondary evidence — Mortgage 

deed — Notice to produce. 

In a redemption suit plffs. alleged in the 
plaint that tbo original mortgage-deed was with 
the deft?. and asked tbe Court to have the deed 
summoned from delta. The delta, denied in 
their statement tbe existence of the alleged 
deed. Held, that tbe pills, could give second- 
ary evidence of the deed and that under tbo 
circumstances of the case tbo Court miebfc in 
tho exercise of the discretion given by S 66, 
dispense wth the ie«ue of a notice to produce 
(Lindsay, J.c.) Bahadur Singh r. Madho 
SINGH. . *6 I.o. 635 = 8 O.L.J. 879. 

S 67 — Proof of document. 

The execution of a dooument should ordi- 
narily be proved (where the executant denies 
that he wrote it) by oalling some one who saw 
him write or who knows bis handwriting cr by 


EVIDENCE ACT (I of 1872), 8. 68-Admli- 
sion of Execution. 

a comparison of his signature with his signature 
on other documents written by him. ( Chatter - 
jee and Panton , JJ ) DHAR AND COMPANY v . 
Sib Narayan Singh. 69 i c. 188. 

s * 67 — Mode of proof not prescribed . 

8. 67 doe? not require »Dy particular kind of 
proof to establish execution rf a document. 
(Midra, O.A J C.» Mr. LAHINI r. BALA. 

18 N.L.R. 85 = 1922 Nag. 227. 

S. 67 — Document which needs no 

attestation. 

Where a document is admissible without 
attestation, some evidence of its execution by 
the exeoutant should be given, e g he eigoed 
it or made bis thumb impression or any other 
mark. ( Lindsay J.C.) BANKE LAL v, 8WaMI 
DaYaL. 7 O.L.J. 207 = 2 U P L R. 'J 0.) 81 = 

56 I.C. 32 = 23 0.0.72, 

— - — S. 67— Execution of document- Proof 
— Registration endorsement— Value of. 

The registration endorsement is uooonolusive 
proof of tbe fact of execution of a document 
and the Court, must be sathfij-d that the mark 
or signature denoting execution was actually 
fixed to tbe document by the person professing 
tD have executed it. (Lindsay JC.» Jaqan- 
NATH v. Dhira.ta. 46 I 0. 279 - 5 0 L. J 191. 

S 68. 

See also (I) ATTESTATION. 

(2) T.P. ACT. 8*. 68 AND 123. 

ADMISSION OF EXECUTION. 
ATTESTATION BY SCRIBE. 

ATTESTATION, EXECUTION BY PARDA- 
NASHIN lady. 

M ATTESTATION M MEANING OF. 
ATTESTATION, PROOF OF. 

Death of attesting witnesses. 
Miscellaneous. 


Admission of Execation. 

S« 68 and 70 — Admission of execution' 

— Denial of proper attestation— Pr oadur e. 

Where a mortgagor admits having signed tbe 
mortgage sought to bo enforced but couples it 
with a denial of tbe preeeuce of tbe attestors 
at the time of signing tbe mortgagee must prove 
the execution of the mortgage by calling at 
least one attesting witness to prove the attesta- 
tion. The admission, qualified as it was, did 
not entitle the mortgagee to tbo benefit of 8. 70 
ol tho Evidence Act. No admission of execu- 
tion is effectual under S. 70 of tbe Evidence 
Act unless it amounts to an acknowledgment 
of tbe formal validity of tbo instrument. The 
execution of a document means something more 
than the mere siguiug by the patty, ltinoludea 
delivery and signmg in tbo presence of witnesses 
where Witnesses are necessary. Where the 
admission of execution is unqualified it may 
well be an admission ol due execution or a • 
waiver ol proof of due execution within the 
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EVIDENCE ACT il of 1673), S. 68— Admla- 
lion of Execution. 

meaning of 8. 70 of the Evidence Aot. 
(Richardson and Suhraioardy , JJ.> ABJUN 
Chandra Bhadra n. Kailas Chandra 
DAS. 27 C. WN 561- 

36 C.L J 374 = 1923 C. 149. 

— — Si 63 and 70 — Admission of execution. 

Proof of exeoution of a document required 
to be attested by calling one attesting witness 
under 8. 68 of the Evidence Aot is not required 
nnder 8. 70 where the exeoution of the docu- 
ment is admitted by the executant. {Chattel jee 
and Panton, JJ.j Papan Khan v BadaL 
8ARDAB. 66 I 0. 906-84 C L.J. 4:8. 

— 8|. 6B and 70 — Admission of execution 

by a party . 

Where a document is required by law to be 
attested, the admission, by a party to it, of its 
exeoution dispenses with the neoeeeity of prov- 
ing its exeoution as against him, but as against 
persons other than the party making the admis- 
sion, the dooument is inadmissible in evidence 
until it has been proved by attesting witnesses 
in the manner preaoribed by 8. 68 ot the Aot. 
( Neiobould , J. oootra.) 7 Q.W.N. 384. Dipt. 
( Woodroffe , Chatter fee and Neiobould, JJ.) 
8AT1BH OHaNDRA MlTRA V JOGRNDRA 
NATH. 44 Cal *4i = 20 C W N. 104t*» 

34 1C. 86J-24C L J 173. 


— Si. 68 and 71 — Admission of execution , 

The existence of an admission of an execu- 
tion in the registration endorsement, decs not 
relieve tbe party propounding the dooument 
from compliance with S. 68 of the Evidence 
Aot. But tbe endorsement is tbe best available 
evidence of exeoution and is admissible under 
8. 71 of tbe Evidence Aot, Whether 6Uoh an 
endorsement by itsell is sufficient subjeot to the 
provisions of 8. 68 to prove execution is a 
question of faot to be determined on tbe merits 
of each case. 9 Bom. L R. 401 ; 83 Oal. 637 
Poll. ; 17 Cal. 908, Not Poll. (SUnyon, A.JC.J 
MT. Sauja o. MORALIDAR. 

42 1 0 715-13 N.L.R, 1S7. 


8 68 -Admission of execution— Proof 

of attestation - Effect of. 

It is open to a party to waive formal proof of 
a dooument even when it is required io be proved 
in a certain way, But although proof of tbe 
dooument may be waived, this does not afleot 
the validity or legal obaraoter of the dooameot 
“ »• mortage. {Miller , O.J. and 

MulUck, J ) Baijnath e-iNae t>. mt niRAj 

Kusa. 2 P 5J-4 P L.T. 239-1922 P. 5 14. 

Bl 6 1 * od A Q 7 Emission of execution 
qf n0r pariM ~* dmisston by adults— Effect 

s T exeouted by tbe manager of 

r 00 hia 0WQ behaU Md on 

by tbi Th0 admi89i0D 0{ —Ion 

2JESW *? n not rel,evo the mavtnM. 
ol the uaoeMlly of oalling an attesting *££! 

lTKT n, ° nM •»*»•* «»e miaS and 

lthough the miaoE would be liable todleoharge 


EVIDENCE ACT (I of 1872). 8. 68— A«eaU- 
tlon — Execution by Pardanashln Lady. 

the debt incurred for a family necessity, yet in 
the abeenco of proof ol exeoution aa against 
bim. the debt would not create a lien on the 
property. Per Atkinson , J. — Where a pacty 
to an attested dooument admits its execution a 
third party is not boQud by such admission. 
•20 C.W N. 1044. Foil. An admission under 
B. 70 of the Evidence Aot, is admissible in evid- 
ence eveu though not made in the oourse of 
legal proceedings pendiDg before a Court but 
antecedent to tbe institution of lrgal proceed- 
ings. 17 Cal. 19 4 arid 38 AIL 1. Not Foil. ; 44 
O. 946. Foil. tRoe and Atkinson. JJ.) NaOBSB- 
wab Prasad v. Bacbu Singh. 

53 1 C 79 = 4 P.L J. 511. 

8 68— Admission of execution —Proof 

of attestation— If nectssaty. 

Admission of exeoution in the written state- 
ment id suifioieDt to dispense with ptoof of 
aitestaiion as required by 8. 68 of the Evidence 
Aot. ijwala Prasad, J.) RAH OULAM RAUT 
v . HARJaN MEHBA. 42 1 0 91 = 

8 P.L.W. 269* 

Attestation by Scribe. 

S. 68 — Attestation by tcribe . 

Ordinarily a scribe or writer of the dooument 
is Dot intended to be and is not, an altering 
witness. An attesting witnees is odo who has 
seen the deed executed and signs it a° a witness* 
39 B. 61 ; 83 B. 44 J 36 M. 607 PO. Ref. 
(Mncleod. C.J. and Beaton J ) D-L1CBAND 
SHIVBAM MARWADI V LOTU SAKHARAM. 

44 Bom. 405-36 I C. 616 = 
22 Bom. Lift. Ib6« 

S. 68 — Attestation by scribe. 

An Aliening witness to a document is a 
witDCPS in whose presence the dooument is 
exeouted. A soribe by reason of hie having 
signed the Dame of tbe exeoutanl on the 
dooument on bis behalf is not a ociupetent 
aliening witness. [Chatter jee and Panton, JJ.) 
PAPANKHAN t>. BADAL 8ABDAR. 

66 I 0 906-34 C L J. 498, 

S, 68 -Afirsinfion by scribe, 

A persou who is present and witnesses the 
exeoution of deed and whose name is there on 
the deed, is a competent witness to prove the 
exeoution though he is desoribed as merely a 
writer, itfrtobowfd and Panton, JJ ) JaGaN- 
nath Khan v. Bajrang Das. 63 1.0. 17= 

48 Cal. 61. 

Attestation— Execution by 
Pardbanashln Lady. 

S. 68— Attestation —Execution 6* 

parda*uulnn laoy . 

Especially in the oaso of a pardanashin lady 
exeouting a mortgage.deed the attesting wit- 
nesses need not aotually see the executant sign 
or make mark If it is shown that a pardanashin 
lady admitted that she wag the executant and 
the deed waa taken, behind the Parda for hoi 
signature and after it was signed by her, the 
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EVIDENCE ACT II of 1872), S. 68— Attesta- 
tion— Execution by Pardao&Bhin lady. 

signatures of the attesting witnesses who saw 
her touch the pen were tbeD made there is suffi- 
cient proof of attestation. [KAwal, A.J.C.) 
KASI DANBI v. GANGU LAL. £6 I G 247. 

S. 63 — Attestation — Execution by 

Pardanashin lady. 

Where the witness did not see the executant a 
pardanashin lady, but saw her signing the deed 
behind the pardfca and where tbe other witness- 
sea knew her by voice, held the ae-d 13 properly 
attested. ( Das and Adami , JJ). RADHA 
KISHaN v. JaG SAHU. 60 1 C. 173- 

3 O.P.L.R. (Pat) 14. 

“ Attestation,” meaning of, 

S. 68 — Attestation, meaning of . 

An attestor must have seen the executant 
sign the document. M*re a-feowledgment by 
executant before attestor is insufficient. ( Sir 
John Edge). Padbath Halvai v. Ram 
NARAIN UPADHIA. 37 All. 474- 

43 I. A 163 = 13 A. L.J 809 = 
19C.W.N 991 = 17 Bom. LR 6«7 = 
18 M L T. 63 = 2 L W. 639 = 
29M.L J 159 = 22 0 L J. 16* = 
30 l.C. 356= (1915i M.W.N. 709 (P C ). 

S. 68— Attestation, meaning of* 

Attestation mean9 the witnessing of actual 
execution of dooument and not of mere ac- 
knowledgment of execution by execu # ant. The 
attestor must have seen tbe executant sign the 
document. Mere acknowledgment by executant 
bef:r* attestor 13 insufficient. [Mr. Ameer 4Ji). 
SHAMU PATTEB P ABDUL K*D1R ROW- 
THEN. 33 Mad. 607-39 I. A. 218 = 

16 C W.N 1009-23 M L J. 321 = 
12 M.L T. 234-11913) M.W N 938 = 
10 A. L J 259 = 14 Bora LR 1014 = 
16 I C. 260-16 0 L J 696 iP.C ). 

[Affirming 31 Mad. 213 = 18 M.L.T. 219. 

S. 68— Attestation, meaning of. 

If tbe witnesses attesting a deed never saw 
the executant actually signing the derd bat 
merely heard her acknowledge the execution, it 
cannot be regarded as duly atteared. [Lyle, J.) 
8UBHEDA KOERI V . RAGHU RAM. 

21 I C. 83 = 11 A L.J. 757 

S. 68 — ' Attestation' t 4 Execution , ’ 

meaning of. 

The term 'attested* signifies tbe acts of 
witnesses who ao e the execution. Tbe term 
4 executed * signifies the act* required of tbe 
person who makes the deed either himself or 
through a representation. Obviously the same 
person cannot have both the capacities. 
(Mookerjee and Bu r k‘and, JJ ) 6RISTIDH*R 
Ghosh v. Rakshakally Dasi. 63 I.G. 507. 

S. 68 — Attestation, meaning of — Illi- 
terate executant — Scribe writing executant’s 
name — Scribe not an attesting witness . 

Where dooument was executed by an illite- 
rate man and the eoribe wrote his name as 


EVIDEN0E ACT fl of 1872), S. 68— Atteita* 
tlon -Proof of. 

baviog scribed the deed and also as tbe aotual 
writer of the executant’s signature but did not 
6igo as an attesting witness, it was held that 
he was not an attesting witness*. 0 l.C. 1119, 
Foil. [Batten, A J C.) 8 AROOPCH AND v. 
Tularam. 13 l.C. 902 = 8 N L R. 17. 

. Attestation— Proof of. 

8. 68— Attestation— Proof of . 

Deposition of a witness that one of the exe- 
cutants bad himself writtm the document and 
after the executants had signed, the names 
of the two attesting witnesses were written 
with their permission by the executant who 
bad written the document, is sufficient to prove 
that tbe document had been duly executed and 
attested where the attesting witnesses are dead 
or deny or are illiterate and do not remember 
tbe attestation. ( Tudball and Rafique , JJ.) 
JAYBEBARI LaL V. 8AHU PERSRADI LAL. 

19 1.0. 789 = 11 A L J. 400. 

S. 68 — Attestation — Proof of— Attest- 
ing witnesses dead — Identification of their 
signature. 

Where the exeoutants of a document are 
marksmen and tbe attesting witnesses are dead, 
presumptive or other evidenoe of exeoution is 
not admissible if tbe provisions of tbe seotion 
for proving tbe attestation of one witness and 
tbe signature of tbe exeouiant are not complied 
with. A deed with marks of exeoutants and 
signature of attestor i6 not proved by merely 
identifying the handwriting of the latter. 
( Griffin and Chamier JJ.) GOYARDHAN DAS 
v . Hori LAL. 65 All. 364-19 I 0 121- 

11 A L.J. 679. 

S. 68— Attestation— Proof of— Attest- 
ing witnesses— Examination— Presumption. 

In the absence or death of witnesses prima 
facie, the presumption is that tbe testator sign- 
ed in the joint presence of the two persons 
and that they subscribed in his presence. 
Where there was the affirmative testimony of 
one attesting witness that bo was present, 6aw 
tbe execution and became an attesting witness, 
tbe testimony of another witness that at the 
request of the mortgagor, he became an attest- 
ing witness and tbe further faot that, on the 
same day, when tbe document was later on 
presented for registration, this second witness 
identified tbe executant, who in his presence, 
admitted execution before the registering officer, 
and at that time the signature of these witness- 
es appeared as these of attesting witnesses on 
tbe face of the document presented for registra- 
tion. Held, in these circumstances, the Court 
legitimately drew tbe inference that tbe require- 
ment* of *ho law w^re fulfilled. [Mcok*rjte and 
Rankm. JJ ) BENOY BHUSHAN Roy u DHL 
RENDBA NATH Dey. 74 I 0. 178- 

38 0 L J. 114. 

Ss. 68 and 70 —A tie station— Proof of 

— Collateral purpose . 

8. 63 of the Evidenoe Aol is imperii*, and 
does not on tho face of it admit of any relaxa- 
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EVIDENCE ACT (I of 1872), S, 08— Attesta- 
tion, Proof of. 

lion except in the oases provided in 83. 69, 70 
and 71 of the same Aot. This rale is also 
applicable whether the document required by 
iaw to be attested issued on or is tendered in 
evidence for a collateral purpose. ( Suhrawardy 
and Cuming, JJ.) SUDHANYA KUMAR 
BINGBA V. GOUR CHANDRA PAL. 

33 C L J. 478 = 27 O W N. 184 = 

1922 Cal. 160. 

S. 68— Atteslatim, proof of — Oral 

evidence* 

Where an attestor denies having witnessed 
the execution of a dooumeut, it is open to the 
parties to let in other oral evidence to show 
that the attestor did as a matter of faot see the 
exeoutioa and was an attesting witness. (N R. 
Chatterjee and Panton, JJ.) Qrebmuty 
SASHIMUKHI DASIt). MON MOHINI DaRL 

67 1.0. 87. 


- — St. 68 and 10~ Attestation, proof 

of— Admission by executant — Proof as against 
third parties . 

Admission of oxeoution of an attested docu- 
ment by the executant or by a person repre- 
senting his interest id sufficient proof of its 
.oxeoution against the person making euoh 
admission. As against the other parties the 
document mast be proved m accordance with 
S. 69 of the Evidence Act. (N. R . Chatterjee 
and Richardson, JJ.) NlBABtN Ohandra 
8BN V. NAGSNDRA CHANDRA 8EN. 

41 1.0. 984 =>22 C.W N. 444. 


S. 68— Attestation, proof of— Mortgage 

— Attesting witnesses . 

To prove due execution of a mortgage it is 
sufficient if ooo of the attescing witnesses 
proves its execution as also attestation by 
himself and some of the other attesting 
witnesses who are dead. Under S. 68 of the 
Jfividepoe Aot it is not neoessary to oall two 
attesting witnesses to prove execration. 
(Mookerjee and Beachcroft . JJ.) TULSI 
MAHATO V. OHRTHBR0 tiAL ROY . 

16 I.G. 879 = 18 C L J. 43. 


S* 68 — A ties tali on, proof of— Mortgage 

To prove a mortgage, one o? the attestor' 
if alive, must be oalled and execution must 
be proved and it mast also be proved that the 
execution wag in the presence of two attesting 
witnesses^ If all the witnesses are dead, the 
law would be satisfied by any evidence showing 
execution in the presence of two attestioc 
w i to 08 sea • ( 4 6 dur Rahim and Sishagiri 
A%yar.< JJ.) NambBBUMaL CHETTY v 
liAGHAVA OHABIab. 71 ] c 890 (81 = 

14 L.9. 668. 


PWi»l9«». o! the Irena fee o t Pro 

& 8 'jfa th ® attaat.tioo o 

° h, i E '^ -Aot relating, t< 
4h«» method ol proof - o! ( . mortgagea haoa w 

Voi. ni-ie 


EVIDENCE ACT (l of 1872), S. 88— Attesta- 
tion, Proof of. 

application to charges. (TViUis. 3 J. ana 

Oldfield, J.) Ramasami v. Kuppusami. 

14 L W. 99 = 86 I C 384 (2) =» 
f 1922) M.W N. 472. 

8. 68— Attestation, proof of —Evidence 

of one of the attesting witnesses. 

To prove the creafeiou of a valid charge by 
a mortgage deed the evidenoe of one of the 
attesting witnesses, is sufficient to prove the 
execution of the mortgage ; but this proof 
may be rebutted by the proof on the other 
side tbat ' the other witne=9 or witnesses did 
not really see its exeoution. (Sadaain Aiyar 
and Spencer . JJ ) VENKATA REDDI v. 
MUTHU PAMBULU NaIK. 60 I C 394 = 

89 M L J 463. 

——8s. 68 and 69 — Attestation, proof 

of. 

It is not necessary that two attesting wit- 
nesses should be oalled when two are alive nor 
tbat even &s?umiog that only one need be 
oalled he should At least be made to prove tbat 
another attesting witness besides himself saw 
the execution. 99 A. 109 ; 39 A, fill* Foil. 

1 Sadasiva Iver and 8p*ncer, JJ.) VENKATA 
REDDI V . MUTHO PAMBULU NAIK. 

(19 JO) M.W N. 812 = 98 1 0 801 = 

28 M L T. 213. 

8. 68— Attestation, proof of— -One of 

the two witnesses not called , no presumption 
against mortgagee . 

The production of one attesting witness 
satisfies the requirements of 8. 69 of the 
Evidenoe Aot, and from a mere failure to do 
more than ie required of the mortgagee and to 
prodnoe both the witnesses even il he knows 
where the other is, it oaonot be infeired that 
the mortgagee ie intentionally keeping back the 
other aod that therefore his evidenoe 
would damage the plaintiff’s case. (Batten, J.O. 
and Haltifax. A. J.O. I LaOHHMINARayaN u. 
Moulvi Sahirul Said alvi. 

1923 Nag 322. 

-81. 68 and 90— proof of— 
Document required to be attested — Signature— 
Ancient document— Presumption — Rebuff, 

More proof or admission of the genuineness 
of the signature of the executant of a document 
does uot dispense with the proof of its proper 
attestation if the document is one required by 
law to bo attested The faols that a document 
is more than thirty years old and is registered 
and the genuineness of the signature of its 
exeoutint on it, Is admitted, may go to raise a 
presumption as to the genuineness. But suoh 
^ presumption does not oxolude the right of thb 
person against whom the document is set up to 
rebut that presumption by showing that it was 
not properly attested and was, therefore, in- 
operative {Stuart and Kanhaiya Lai , 
a. j.Cs ) Nab.un qingh t>. Deputy COMMIS- 
SIONER OF PABTABGABH. 0fi 1,0 flOl- 

7 0 L J. 22. 

% 
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EVIDENCE ACT (I of 1872). S. 60— Atteita- 
tlon. Proof of. 

■ S. 68— Attestation, proof of . 

The late o! a document is not necessarily at 
the mercy ol attestors and the Court can hold 
attestation proved though the attestors repudi- 
ate their signature or say they attested in the 
absence of the executant. (Sfuarf and Kan - 
haiya Lai , A J.Ce.j MaHABAJ Lal Bihari v 
ANJUMAN-UN-NISA. 48 I C 838 = 

5 0 L J 6b7. 

Ss. 68 and 71 — Attestation, proof of — 

Document. 

ll a mortgagor does not execute the mortgage 
deed in the presence of attesting witDessee, 
proper attestation as required oy S. 69 of the 
T.P. Act oannot be presumed# In such a case 
the evidence o! some other person oannot prove 
the due attestation required by law under S 71, 
Evidence Act. 35 M. 607. Ref. {Lindsay , J.C 
and Kanhatya Lal, A. J.C) MaHDEO 
Prasad v . Gajraj Singh. 34 I c. &S7 = 

3 0 L J. 164. 

8. 68— Attestation, proof ol— Search 

for witness how maae. 

The enquiry for an attesting witness must 
be strict, diligent, honest, and satisfactory. 
It should be made at the residence of the 
witness and of the relatives who may have 
information Where, an attesting witness is 
out of the jurisdiction of the Court, however, 
the document can be proved by oiher evidence. 

( Maur.g Kin and R:gg , J J . ) ASOOMBaH v. 
V.8 R M. CHETTY. 61 1 C 637 = 

13 Bur. L T. 114. 

Death of Atteitlcg’WItoeis. 

8. 68 -D a'h of attesting witnesses . 

Where nil ihe attesting witnesses to a mort- 
gage-deed are dead and the signature of one of 
the attesting witnesses is proved to be in the 
handwriting of the witness and tbo signature 
of the mortgagor is proved to be his, the mort- 
gage-deed is sufficiently proved m the absence 
of contrary -evidence. 15 A.L.J. 167, Foil. 
(Richaras. C.J. and Piggott, J ) 6HIB Dayal 
V. SBEO GULAM. 39 All. 241 = 38 1 C 694 = 

18 A.L J. 164 

— — Sa. 68 and 69— Death of attesting 
witntsses. 

When the attestation of the witnesses 19 
proved to be in their handwriting in cases the 
attesting witnesses are dead, and the signature 
of the executant of the mortgage-deed is in his 
handwriting, a presumption of the due execu- 
tion of the deed arisen, which the o«her side 
mu«t rebut. ( Richams , C J. and Rafique , J.) 
UTTAM SINGFI v. HUKAM QlNGH. 

39 All 112=3o I G. 661 = 18 A L J. 167. 

8. 68 — Death of attesting witnesses . 

The names of two out of the four attesting 
witnesses to a mortgage, were written by the 
scribe who also signed the document himself. 
Held, that it being necessary to prove the deed 
of mortgage after the death of all the attesting 


EVIDENCE ACT (I of 1872), S. 60— Miscel- 
laneous, 

witnesses and the eoribe, it was sufficient to 
prove the handwriting of the eoribe. 20 A. 682 
Ref. {Pigaott and Rafique, J J.) KRISHNA 
JEWA TEWARI V. BlSHANATH KaLWAR. 

31 All 619 = 16 I C. 392- 10 A L J. 217. 

S. 68— Death of attesting witness 

Mortgage document— Proof . 

Whore in a suit on a mortgage dooument, 
two out of the three attesting witnesses were 
dead and the plff. proved the signature and an 
attestation of one of the dead attestors, and 
oalled as a witness the living attestor who gave 
clear evidence of attestation in chief examina- 
tion but in cross-examination being got at by 
the defendant went back upon what be said. 
Qeld, that the dooumeot wa9 duly proved. 
Obiter.— To prove a mortgage dooument it is not 
enough to oall one attesting witness to speak 
to the exeoution of the document only by the 
executants It must also be proved that the 
document was attested, by a second witness. 
( Wallis. C J. and Krishnan, J ) Gangayya 
v. 6UBBAMMA. 14 L W, 344 = 

(1921) M.W.N# 747 = 69 1.0. 8*4 = 

4 M L J SOS. 

S. 68— Death of attesting witnesses— 

Failure of mortgagor to produce— Execution of 
mortgage. 

The attesting witnesses of a mortgage deed 
were dead. It was proved that the-morigagor 
bad executed it and that it bad bseo returned 
to him wbeo a sale-deed was exeouted. But he 
failed to produoe it though called upon. In 
the above oiroumstanoe9 the exeoution of the 
mortgage-deed was established in view ol 8. 89 
irrespective of the pr^vi-ioos of S 59. (Lindiay, 
J C.) Jang Bahadur Singh v Ch^ndbaj 
Singh. 41 1 C. i71 = 4 O.L J. 865. 

Miscellaneous. 

9. 63— Mortgage— Attestor called out 

but not examined - Document admissible inde- 
pendently —Collateral purpose. 

When the provisions of 8 69, Evidenoe Aot 
arc not complied with, a dooument cannot be 
used as evideuce at all as a document either 
requiring attestation or in fact attested ; but 
tbis does not prevent it from beiog used in 
evidence as something elso or for any other 
purpo-e. 8 68 is subject to tbe limitat on, pi*. , 
tbaf if the document were tondored iu some 
other proceeding for the purpose of proving the 
handwriting of tbo scribe, it ooald not be 
objected to upon the ground that no attesting 
witness being oalled to prove it, it conld not be 
used in evidence at all. The word “ called ”, 
in 8. 68 rneaus tendered for tbo purpose of 
giving evidence. [Piggott and Walsh , JJ.) 
MOTI CHAND V. LALTA PRASaD 

44 1 C. 896 = 16 A.L J. 121. 

Ss. 68 and 69— Object of sections. 

If the provisions of the seotions a9 to proof 
of document which by law has required to be 
attested were complied with, the dooument 
must be considered proved, in the absence of 
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EVIDENCE ACT (I of 1872), S. 88-Mlioel- ; 
laoeous. 

evidence to the oontrary. The law does Dot 
require that some wituesa must prove that 
dooument was signed m ihe presence of 
witnesses. (Richards, C J. and Banerjse J.) 
RAM DEI p. MUNNA LAL 39 AH. 103 = 

38 I C. 175 = 14 A. L J 1041. 


S. 68— Alahomedan law — Deed of 

Qift- 

A deed of gift by a Uihomedao oao be 
admitted in evidence though it does not satisfy 
8. 68. ( Richards, C.J. and Radque, J.) 
KARAM lLAHI V. 8HARFODDIN 38All2l2=» 

35 1 C 14 = 14 A L J. 119. 

— Sa. 68 And 72— Mortgage — Invalid 

attestation— Personal liability. 

An invalid attestation of a mortgage though 
it prevents the deed from bsing enforced as a 
mortgage, does not render it inadmissible in 
evidence as a simple bond. ( Benerjee , J ) 
Math a a persbad v. oheddi Lad. 

23 I C 3*3 = 13 A.L J. 55 1. 


— Si, 88 aoi 71 — Attestor denying 

execution. 

!8 A document oan be proved by other evidenoo 
if the only Jiving attesting witness who 19 illite- 
rate. denies i:s exeoutioo. ( Richards , C.J. and 
Banerji, J.) Badri Prasad v. uambib 
Kan War. 2S I.C 503. 


8. 68— Attestor alive but unable to 

testify. 

8. 68 requires at least one attesting witness 
to bo called to prove the execution of a docu- 
ment even though he may not be able to prove 
the document or may have forgotten everything 
about it or may deny its exeoution altogether. 
In order to prove a document to have beon 
aigned by a witness or to have been in bis 
handwriting, it should be shown to him aud he 
should be questioned dirooOy upon that point. 
A marksman is au sues log witness within the 
meaning of 8 59 of the Transfer 0 f Property 
Aot and 8. 68 of the Evidence Act. (Sundar 
Dal, J.) Chiranji Lal v . Poorna. 

26 1.0 81 = 12 A L.J. 1114. 


"T 68— Scrtbs, evidence of— Proof- 

Document — Attesting witness. 

The evidence of the eoribo of a mortgae 
deed who eigoed the deed in the usual w l 
without attesting it as a witness, is not suff 
oient to prove the deed. An attesting wiluos 
** * wltneM who bai seen the deed extoule 
“ n j ?** .ubaoribed it aa a witness. IG'tfK 
ani Oftamw, jj.) badki PRaSad u ^Briu 

K * BIM 88 All. 251-19 I.C. 451* 

11 A L J. 26 C 

— — 8. 68-Mlleatinp wifneaj.’ meaning 01 
Aflt A m«n D o g in 8 68 ol (he Evideno 

5S *SX* ' USSR fa 

bajbanq. das. , 1 1.0. of-.Ja^r 81 


EVIDENCE ACT ll of 1872), 8. 68-Mlaoel- 
ianeooi. 

S. 68 -Attesting witnesses— Necessity 

for calling all. 

Although, where an instrument requiring 
attestation is subscribed by several witnesses, 
it is generally sufficient to call only one of 
them. In the oase of wills, however, it is 
desirable that all capable of being oalled, should 
be exammed to remove all euspioioo of fraud« 

( Mookerjee , C.J. and Fletcher, J ) QUBENDBA 
Krishna Mondal v Rani dasi. 

47 Cal. 1043 = 83 0.L J. 31 = 9 I.C. 814 = 

24 C.tf.N. 860. 

*5. 68— Proof of Execution . 

Where the handwriting of the witnesses in a 
will was identified, hold this does not prove 
execution by the testator. [Broadway and 
CampbeJ , J J.) KABAN CHaND v . MT, 
JawaNDI. 1923 Lah. 174. 

S. 68 -T. P, Act (IV • of 1882) 

S 59— Civil Procedure Code (V of 1908), 0-8, 
R. 5. 

A document creating charge on immoveable 
property and attested by two witnesses can be 
proved under 8. 68 of the Rvidenoe Act by one 
attesting witness only, K elive ; but the proof 
oao be rebutted by an opponent if ha succeeded 
in proving teat ths other, though dead, did net 
really see its executioo. S- 59 o I the T. P. 
Act dealing with the validity of a document 
oaanot be lotorpreted to provide the mode of 
proof of execution in deroga « ioq of the require- 
ments of the Evidence Aot. An appellate 
Qjuci mu9t call (or clearer proof of a’.testation 
of a dooumeut if required as per disorotion left 
to it under S. 58 proviso of Evidenoo* Aot and 
B, 6 of O, 8, o( tbo O P. Code ; and should not 
deoide without such proof that the document 
has uot been proved when the plff. does not 
examine ell the attesting witnesses. (Sada- 
siua Iyer and Spencer , JJ.) Venkata Reddi 
V. MOTHU PanUULU. 11920 M W.N 512 = 

68 I.C. 601 = 28 M L T. 213. 

-——-Si. 63 and 7i-4fHj£<rio«-Fj/idity 
of — When does not ariie. 

8s, 68 and 71 of the Evidenoo Aot deal with 
the manner in wmoh exeoutiou may bo proved 
by wiiuesses and have no boaring on the quss- 
tiju whether the attestation was acoordmg to 
law. If a dooumoul on the faoe of it purports 
to have been attested by attesting witnesses, 
and it is not denied that they were attesting 
witnesses, tho questiou of valid attestation 
does not arise or if it bo oonsiderod to arise, 
the maxim * 4 Omnia praesumuntur rite esse 
acta" o >mes iq. (Batten, A.J.C.). Baled 
SHORE v . NaRAINSHA. 42 I 0. 299 = 

13 N.L.R, 121. 

77"" — Ss. 68 and 90 -Exscut ion of deed— 

D,r / et O ' 0,den:fl a vailabl. - Pr« um piion 
under 8, 90 cannot be invoked. 

Wher® direot evidence of the exeoution o 
a deed is available and would eatiafy the 
requirements of 8. 60 of the Evidence Aot, 
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EVIDENCE ACT (I of 1672*. S. 68 — Miscel- 
laneous. 

the presumotion under S 90 cannot be 
invoked. tWazir Khan , A.J C.) RAGHUBaR 
Singh v. 8anwal Singh. 8 0 L.J 23 = 
61 I G. 123 = 3 U.P.L.R. (J.G.# 9. 

S. 63— Attestor not admitting his 

co-attestor to have signed the deed. 

It 19 enough if one attesting witness proves 
execution and attestation, after seeing execut- 
ant sign, though he does not say whether he 
saw the other attesting witnesses 6igo it. 
( Daniels , A.J.C.) Kasheo v. Sitlu. 

39 I C 274 = 4 0 L J. 65. 

S. 68 —Evidence of— Attesting wit- 
nesses. 

It i 9 not necessary under 8 . 69 to examine 
the attesting witnesses as a sale-deed i« not a 
document whioh requires attestation. (Evans. 
A.J.C.) GOPaL v. BlSHUNNATH. 10 I C. 64. 

S. 68 -Attesting witnesses not called— 

Effect of — Attestation by mortgagor . 

8 . 68 of the Act is imperative and a docu- 
ment is not admissible in evidence, unless 
proved by attesting witoegg, so long as ooe is 
alive and subjeot to the process of the Court 
and the fact that when he is called, he will 
be hostile is no excuse. A mortgagor is not 
bound by the recitals in a mortgage bond 
merely beoiu-*e he has attested it. ICouits 
and Macpherson , .7/.) DFTIRA RINGH v. 
MOTILAL. 63 I C 266 =2 P L T. 614. 

S 68— Attestor alive but apprehended 

to be hostile. 

8 o long as there is a witness and subject to 
the process of the Court, no document which is 
required by law to be attested shall be used in 
evidence until one such witness has been 
called. The fact that when called, he will 
prove hostile, does not absolve the plff. from 
doing bis duty. The section is imperative. 

( Roe and Jwala Prasad, JJ I TULASINGR v. 
GOPALS 1 NGH 1 P L J 369 =38 10. 601- 

2 P L W. 833. 

■■3 69 — Document " legally prove i” — 
Appellate Court , whether should interfere . 

When a Court of First Instance comes to a 
finding as to a document having been “ legally 
proved ”, an Appellate Court should be very 
slow to interfere with the finding especially 
wheo no objection has been taken to its admis- 
eibility at the tim» of hearing. lAodur Rahim 
and A yli»Q, JJ.) Manchukonda appadu v. 
ATOHI APPaLASWAMI. 32 I.C. 760. 


EVIDENCE ACT (I of 1872), 8, 70. 

endorsement oan be accepted in evidence. 
(Kendall and Daniels , A.J. Os.) AJUDHIYA 
Pbasad v. Jagannath Bakhsh Singh. 

38 I C. 603 = 20 O.C. 18. 

— — — S. 69 -Document not enforceable as a 
mortgage — Collateral purpose. 

A dooumeot though Dot enforceable 119 mort* 
gage may be ueed for a collateral purpose un- 
connected with the mortgage, viz., to prove the 
ratification of leases. 9 C. 620 ; 26 C. 78 ; 32 
M. 410, Ref. 'Siuar* and Kanhaiya Lai, 
A.J Cs.) Hussain ali Miz* v. Muhammad 
AZIM KHAN. 31 1 0 728 = 18 0 0.168. 

Sb 69, 67 and 6 Proof of mortgage - 

derd — Attesting witnesses , absence of. not 
accounted for— Ptocedure. 

Proof cf execution of a mortgage-deed oan be 
had only from the attesting witnesses ; and 
until the absence of euoh witnesses has been 
satisfactorily accounted for, evidenoe could not 
be admitted to prove their signatures, and 
through that, the deed. ( Chamier . J.C. and 
Lindsay , A.J.C.) 6WAMIDIN SINGH V. KANIfc 

Fatima. 11 i c. 225. 

8. 70 — 4dmissian of execution— Ho 

formal proof necessary. 

Where the exeoution of documents is admit- 
ted in th6 pltaiings no formal proof by calling 
attesting witnesses is necessary. \ Walsh and 
Wallace, JJ.) ASHARFI T» AL V NANHI. 

44 A. 127=19 A L J 835 -1922 All. 15J. 

8 70 —Admission of execution— Slate' 

ment before registering offl :er — Proof of execu- 
tion and attestation— Suit on mortgage. 

The admission referred to in 6. 70 of the 
Evidence Aot is an admission in the course of 
the suit itself, for examrle made in tbo plead- 
ings or by a party himself id hi9 examination. 
The certificate endorsed by a Registering Officer 
upon a document whioh requires registration 
is evidouco that all the provisions of the 
Registration Aot have been duly performed, 
and is no evideuce of admission, of execution 
made by the executant. (Richards, C.J. and 
Piggott, J-» Raj Mangal Misak v Mathura 
DubaIN. 38 All. 1=30 I.C 5*6 = 

13A.L.J 881. 

3. 70— Admission oy one out of three 

executants— Insufficient. 

An admission in a later deed by one out of 
three parlios to a document, is insufficient to 
provo execution. (Gnfiin and Chamier , JJ.) 
GOBARDHAN Das v. HORI L*L 85 All 364 = 

19 I.C. 121 = 21 A.L J. 379. 


S. 69 — Signature— Proof of, 

The sectiou requires proof of the signature of 
the exooutant. Toia may be proved indirectly 
by a oonieraporaneDUd admission of the execu- 
tion made by the exooutant or by other relevant 
facts suoh as his subsequent oonduot just ns 
well a j oy the evidenoe of a witness who direotly 
swears io his signature. An admission 
recorded by a Sub-Registrar in bis registration 


Ss 70 and 69 -Admission in plead- 
ings — Ex'Culion if includes attestation. 

A mortgage could not be held to bo invalid fee 
abeenco of proof of attestation where there is 
nothing in the pleadings to show that the 
plaintiff was put to the proof of attestation. 44 
B. 405, Ref. The admission of a party to an 
attested dooument of its exeoution by himself 
shall be sufficient proof of ite execution as 
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against him, though it be document required 
.by lew to bo attested. Per Crumc, J — The 
word ‘'execution” in S. 70 of the Evidence Aot 
means that the party by affixing bis aigoature 
or mark has signified hie absent co the oontente 
of the document, and il a party admits that he 
has done this, he admits exeoution. The 
admission of execution canuot be taken to 
mean admission not only of the eigoature 
•or mark in token ol assent by him, but also 
that all the legal formalities connected with 
the dooument have been complied with. There 
•is no reason for holding that where a party 
admits execution within the meaning of 8. 70 
he most necessarily be taken to admit that the 
document has been attested as required by 8. 59 
of the T.P. Act. (Shah , A.C.J. and Crump, J.) 
JAGANATH NaRSINGDaS V. RA VJI TULSIRAM 
24 Bom. L.R. 1296 = 47 B. 1*7 = 

1293 Bora. 90. 

— S. 70— Admission of mortgage— Proof 

of attestation — Legal representatives. 

9 • • • 

Section 70 provides that the admission of a 
party to an attested document, of its execution, 
by himself, shall be sufficient proof of its exe- 
oution as against him, though it be a dooument 
required by law to be attested. The section 
* epeaks of an admission by a party to ao attested 
■ dooument of its exeoatton by himself ; that is, 
of its exeoution by the party ooooeined, Au 
admission by the representative of a party to 
an attested document of its exeoution by the 
party oannot be treated as an admission of the 
.party to an attested document of its execution 
by himBBlf. Where a person admitted exeou- 
. tiou of the mortgage but specifically denied 
that the bond had been duly attested as 
requirod by law, in suoh oiroumaianoe9 it. is 
inoumbent upon the party who relies upon 
the mortgage instrument, to establish that the 
document was attested as required by law. 
{Mookcrjee and Rankin , JJ.) Benoy BBUS- 
han Boy v . Dhjrendra Nath Dey. 

74I.G, 178-88 O.L.J, 114. 


>8. 70— Admission of execution— Effect 

M Pe * ¥[ oodrc ff* Chatter jse, JJ.— Pei 

Netobould, J., coniro.— 8. 70 must be read as £ 
proviso to 8. 68. 8. 68 rnnst be read sobjeot tc 
the provision of the subsequent sections ; when 
hn exeoutant admits execution of an attested 
dooument, the dooument is admissible as against 
persons other than the exeoutant without ptooi 
“ •“wtor but suoh admission, will not 
against other persons 
l Woodroffe , Chatter jee and Newbould JJ ] 

S*™ 3 ,0HANDBA MlTTBA V, JOQENDBa 
Nath. , 44 Cal. 348.20 G.W N 1044 = 

r. 34 1.0. 862-24 O.L.J. 178, 

of mutton— Effect 

^^^xecu^nts-Atteitation. 


i EVIDENCE AOT (I of 1672), S. 71. 

maxim omina praesumuntur rile esse acta 
comes in, unless there is evidence that attes- 
tation is not according to law. 42 I.C. 299, 
Foil. (Batten, A. J. C.) DB ANNA Lal p. 
8HAMBU. 47 I- C ‘ 

8s 70 and 71 — Admission of execution, 

ichat i s—Whal initrest passes. 

The admission referred to in S. 70, Evidence 
Aot, is au admission mbde in the course ol the 
proceedings in w bich the document is produced. 
[S Canyon, A.J C.) 6ARJA v. ilUBALIDHAB. 

42 I.C. 715 = 13 N. L.R. .197. 


S. 70— M admission ol execution ”, 

meaning of • 

Admission in 8. 70 ol the Act related only to 
the admissions of the parties in the oouree ol 
the trial ol a suit. An aomUsion ol execution 
before a ‘ registering officer at the time of 
registration does not come within the purview 
of the seotion. 27 C. 190, Foil. ; 1 O.W.N. 
ooxxii, not Foil. ( Drake Brockman, J. O.) 
BODDA V. 8ARWAN. 11 1.0. 689- 

7 N.L.R, 88. 

S. 70— Admission of execution, what is. 

The admission referred to in 8. 70 only 
refers to admissions made in the course of the 
trial. Any admission which can be availed of 
under S. 70 is only against the party himself. 
U a party has to prove a document be must 
prove its exeoution in all oases, i e„ that it was 
signed by tho executant irrespective of the 
question as to whether it requires to be attested 
or not. [Lindsay, J.C.) Habi LaL v. TBAKUB 
BHAGWAN Bakbsh. 34 1.0. 281=19 0.0. 23. 

8. 70 — Document required by law to be 

attested— Admission of execution— Proof . of 
attestation , 


Admission by a party of exeoution of a dooa- 
ment is sufficient proof, even though law 
requires it to be attested. If the admission of 
tha exeoutant has not the efleot of .dispensing 
with prool ol attestation, B. 70 would be 
superfluous as recourse may be had to the 
general provisions of the Aot relating to ad- 
missions, if the admission of exeoution is to be 
used only in the sense of an admission of 
signing only. The executant’s admission may 
be made prior to the institution of legal pro- 
ceedings. (Duckworth, J.) AUNG RBI v. Ma 
AUNG Kbwa Pbu. 1 Rang. 887- 

1924 Rang. 189. 

7 B « 71 — Attestation denied— What is to 

be proved . 

Where an attestor denies attestation and the 
other attestors are dead, what is required under 
8, 71, Evidenoe Aot is only proof of exeoution 
and not exeoution in tha presenoe of the 
attesting witnesses, [Ryvee and Danish, JJ,) 
Lalta Prasad v, Dabshan Bingh. 

2921 All. 119, 

8. 71 — Attestors dead or proving hostile 
—Proof of document . 


If the attestors of a dooument are dead or 
prove hostile 8. 71 requires evidenoe to prove 
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the execution of ihe dooument, it 19 not 
necessary to prove execution in the presence of 
attesting witnesses iR&urs and Daniels . JJ.) 
Palesbwari Prasad v . Shankar Dayal. 

74 I.G. 96). 

S. 71— Mortgage — Ezccuticn- Reci- 
tal of reaipt of consideration — Auction pur- 
chaser. 

The execution of the mortgage having been 
proved iu the manner provided by 3- 71 of the 
Evidence Act and on the face of it the bond 
appearing to have been executed in the presence 
of more than one persou, the mortgage was 
good The acknowledgment of the receipt of 
oou6tder atiou in the bond wa3 bindiog on the 
auotionourohaser. (Richard: . C J. and Ban*rji , 
J.) NARAIN DaS v DlLAWAR. 41 Ml. 250 = 

82 I. C. 830=17 A L J. 111. 

S. 71 — Execution of a dr cument — 

Attestation. 

Execution and attestation of dooument may 
be proved by other evidence when the attesting 
witnesses are hostile and say that they signed 
a blank paper. (Neiobould and Panton , JJ.) 
Dinabandhu Patra v. Banatan Danda- 
PAT. 48 I.G. 624. 

8. 71— Mortgage— Proof of execution 

Where 10 a mortgage 6uit it was found that 
one 0! the attestors was dead aod the other 
either denied or did not reoolleot the execution 
of the document, the execution of the same oan 
be proved by other evidence. (Das and Adami , 
JJ.) LAK6HMAN 8AHU V . UOKHUL 
MAHARANA. 1 P. 194 = 1922 P. 418. 

8. 73—' Purports 9 — Handwriting- 

Comparison — Anonymous document. 

The word 'purports’ in 8. 73 of the Evidence 
Act means alleged. It is not neoessary that the 
writing whioh is in dispute must itself in terms 
express or indioate that it was written by the 
persou to whom it is attributed. When an 
anonymous writing is produced and ascribed by 
the proseoution to a particular person then the 
case for the prosecution is, that having regard 
to the admitted documents and the comparison 
between them and the disputed writing, the 
prosecution alleges that the disputed dooument 
purports to have been written or m*de by the 
accused. An anonymous writing ascribed to a 
particular person may therefore be compared 
under S. 73 of the Evidenoe Act. 37 0. 467. Diss. 
( Chandavarkar and Batchelor, JJ.) EMPEROR 
V. GANPAT BALKRI6BNA. 

13 Or. L J. 808 = 13 1 0. 649 = 
14 Bom. L R. 310. 

Ss. 73 and 47 — Handwriting — Proof 

— Comparison — Value • 

The ordinary methods of proving hand- 
writing are (1) by calling as a witness a person 
who wrote the document or saw it written or 
who is qualified to express an opinion under 
B. 47 ; (2) by a comparison of handwriting 
as provided by 8. 73 ; and (3) by the admission 
of the person against whom the document is 
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tendered. A comparison of handwriting is at al* 
times, as a mede of proof, hazardous and 
inconclusive and ooght to be u*ed with very 
great caution. (Mockerjee and Buckland , JJ.) 
Barojini Dassi v. Hari das. 

26 C.W.N. 113 = 84 C.L J *73- 
49 Cal. 239 = 1922 G. 12. 

8 73— Signature— Comparison of, 

8. 73 of the Evidence Act is not limited to 
suoh documents ooly as are signed or oontain 
some ininnsio statements of the identity of the 
writer. Any dooument alleged by a party to 
be in the haudwritiup of a particular person 
may, for purpose of proof be compared with other 
writing or signature admitted or proved to the 
satisfaction of the Court to have been made or 
written by that perpon. 37 C- 467. Dias; 14 
Bom, L.R. 310. Appr. ( Ayling and Krishnan , 
JJ.) VEERARAGHAYA AIYANGAR V 60URI 
A1YANGAR. 33 M L J. 608 = 

(1918) M.W N. 718 = 24 M L T. 447 = 
48 1 0. 68 = 8 L.W. 629. 

S. 73— Inadmissible document— Re- 

Itvmcy and admissibility by comparison — 
Expert evidence , •/ necessary. 

Documents, not admissible in evidenoe other* 
wi6e, but signatures on which are admittedly 
the exetutants, become admissible under 8. 73 
even for the sole purpose of ascertaining by the 
Court itself by comparison, the genuineness 
of signatures on disputed documents without 
the aid of an expert. (White, C J. and Tyabji , 
J ) Bamaswami Naick V. Ramohandran 
CHBTTY. (1914) M.W.N. 240 = 22 I.G 627- 

1 L W. 136. 

S 73 - Comparison of signatures— 

Adjudication based solely on such proof — 
Error in law—dtccni appeal. 

If a signature to a dooument is denied by 
the exeoutant. a comparison of signatures is 
one of the admissible modes of proving hand- 
writing and although in absence of other evid- 
ence suoh proof would be regarded as hazardous 
aod inconclusive, it oanoot be regarded as an 
error in law to base the oonolusion on suoh proof 
alone and a Court of second appeal is not 
entitled to set aside a finding based on suoh 
comparison. 97 C. 467. Ref.; 10 0. 1017, Diet. 
( Sundara Iyer#.) PA6UPALETTI VBNKAMMA 
V. 8BA1E HAMED. 

14 I G. 741 = 11 M L T. 424. 

S. 73— Finger impression— P ewer of 

Court to direct accused to give— Admissibility. 

A Court has power to direot an aooused 
person to make a finger impression and the 
same is admissible in evideoce. 8 j also is (he 
evidence of an expert concerning tbo finger 
impression. (Young, O 0.J * Heald and May 
O'ing JJ * Emperor 0 . Nga Tun Hlaing. 
1 Rang 799 = 2 Bur. LJ 270 = 1924 Rang. 115. 

-S. 71— Proceedings under 8 476, Cr. 

P, Code— Accused asked to make a thumb - 
imoression. 

Proceedings in inquiries under 8. 476, Cr. 
P.C., being judicial proceedings aod the pereon 
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against whom tbe 7 are direoted being in the 
position of an accused person, to examine each 
a parson as a witoess in the ooarse of Buoh 
proceedings, is ultra vires except that he can 
only be examined under 8. 343, Or. P.C., but he 
oannot properly be asked questions merely to 
elioit a statement as a foundation for orderiog 
his proaaoution nor oan he be compelled to 
make any thumb impreesiooa uoder 6. 73 of the 
Evidence Aot. 6 I.C. 62; 3 Weir 598, Kaf. 
( Parltti , J) MaUNG PO NYUN v. MaTU 
KURPEN CBETTY. 17 Or. L J. 316 => 

33 1.0. 432 = 10 Bar L T 32. 


S. 74— Dakhalnama— of. 

A dakhalnama is a publio dooument and its 
copy is admie9ible without proof. tKnoz, J.) 
8ATNABAIN DUBB V- NABAIN BABQAH. 

30 1.0. 8:0-13 A. L.J. 986. 


- S. 71— DakbalOhma— Public document • 
A oopy of a dakhalnama admissible in 
evidence withoat requiring any proof as a dakh * 
alnama is a publio dooument. (Rafique t J.) 
Muhammad Na8ib v. Ham Kaban Singh. 

261.0. 829. 


S. 71— Police station— Death Register . 

The death register kept at a thana ie a publio 
dooament within 8. 74 of the Act and a certified 
oopy thereof is admissible in evidence. 41 M. 
96, Appr. (Teunon and Richardson , JJ.) 
TAMIZ UDDIN v . Taju. 46 Oal. 162 = 

46 1.0. 237-92 O W N. 822. 


'—8. 74 — Ohittas — Bvidintiary value 
depends upon the purpose lor which they wete 
prepared , 

Ohittas , prepared for a publio purpose auoh 
at the dietributioQ of revenue on the shares, or 
assessment and settlement of revenue on the 
ehare belonging to the Govt., or publio docu- 
ments while if they are prepared to ascertain 
Govt.'s share in the landt without prejudice to 
the rights of 6ahaf» shares they are private. 
Probative value of chittas depends on evidenoo 
in different oaees. {Chatter jea and Mullick , 
JJ#) Nabbndra Kishobe roy v . Rahima 
Band. 31 1 0. 696-19 Q.W.N- 1018. 


8i. 77 —Khasra pipers — 

Nethersote settlement— Certified copy produced 
at a later stage . 

The- Khair# of Nethereole settlement in 
Bambulpora Dt. i, a publio reoord and a certi- 
fied oopy of it may be aooepted (bough filed at 
l&unon and Mullick. JJ ) 
Bhdban Sahu v. Lai. sondab Jhankab. 

2) I G. 604 


? ' 8 >07-Wnfi ce unit 

dwKfSrt IS‘“ 

iprool that the partiee Mentioned in it Are th 


EVIDENCE AOT (1 of 1872). S 74. 

parties concerned in question at issue. [Holm- 
wood and Sharfuddin, JJ .) 0HEIE AMJad v, 
LACHAMI KANTA JHA. 23 I.C. 323 = 

18 G W N. 644. 

—3 74— Teiekbana Register. 

A leiskhana register prepared under the 
rules framed by the Board of Revenue under 
Reg. Xll of 1817 is a Register k**pt for the in- 
formation of the Cilleotor but is not a publio 
dooumeut, i [Mnok , rjee and Camduff t JJ,) 
Ohalho Singh v. Jharo 8ingh. 

18 1 G 61 -39 Oal. 993. 

-3. 74 — Registers from Collectorate 

fixing areas and assessment. 

Registers whioh give details as to the areas 
of different villages and Givt. revenue charge- 
able thereou at the time of the settlement and 
whioh are produced from the collectorate, are 
public dooumoats. [Mookerjee and Carnduff i 
JJ.) Lal Mohan Thakur v- Nanda lal. 

150 L J. 191-14 I G. 461 = 
16 O.W.N. 890. 

— — S. 74— Afap prepared by Collectcr for 
private use . 

A map prepared by a Collector for his private 
use in his private capacity is not a public 
dooument. ( Mookerjee and Teunon % JJ,) 
Pbiya Nathu. Mabbndba Kumar. 

14 0 h i. 678-10 I.C. 873 = 
10 Q.W.N. 317* 

V" 74 — Chittas prepared during parti- 
tion of Taluq , admisstMKfp of. 

Chitta prepared for the purpose of distribut- 
ing the publio revenue on a partition of an 
estate are public documents and admissible as 
evidenoo of the state of affairs then existing. 
iCasperse and Doss . JJ.) Nobbndra 
Kishobe Roy p Durga Chaban 

101.0. 287 — 15 O W N. 518, 

_ s«. 74 and 88 — Report by a village 

nikba khwao regarding objection to entry 
whether public document— Secondary evidence. 

A report by a village Nikha Khauoan to the 
Mohavir iu the central offioe informing him of 
the objection to an entry of marriage in the 
village register by the former husband of 
woman is not a publio dooumeut within 8. 74 
o( the Evidenoo Aot and no secondary evideno* 
of its contents oan be giveo under B. 65 of the 
Aot, lAgnew , J.) Fazae# Ahmad v Emperor. 

139P.L.R 19U-23I 0.696- 
18 Or. L,J. 314-1 P.R. (Or.) 1911, 

8. 74— Public dccumtnf— Record of— 

Confession made before a Magistrate oufsids 
British India. 

• 

OoofoBsion made before a Mjgi B trate oufaid, 
British India is admissible under 8. 74 of the 
Evidence Aot, ( Hallifax and Macnair, J.Oa 
GOVINDA v. EMI’BBOR. 28 0*. L J 673- 

6» I.C. 257-17 N.L.R. 113. 

— “~8s. 74 and 35— repijfrr, 

A Ohaukidar'e regiater of bicthe and deaiha 
ie not a publio dooument. No importance oau 
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be attached to it in view ct S. 65. (Kanhaiya 
Lai ana Ker.dail , A.J.Cs.i bISHESHRA DAYAL 
t- HIRA LAL. 19 0.0. 221 = 36 I 0 941 = 

4 0.L J 49. 

S 11— Pedigree signed by Patwari, 

Lambarajr and Settlement officers and filed 
in 1671. 

A pedigree filed before the settlement Court 
in 1871 e»gnea by tbo Patwaiis and two lam- 
baroars, now dead, appearing in tbe pedigree 
itself and by tbe settlement cfhcer himself, 
must under the circumstances be accepted as a 
public document. [Piggott, J.C.) 6ABJU v. 
Ram Harakb. 18 I.C. 250 t 

S. 74 — Registers under the Land 

Registration Act are puoixe documents. 

Registers proposed and kept under Land 
Registration Aote aro pubiio documents and 
admissible in evidence. [ Jwaia Piasaa and 
hO<S JJ.) RAMNANDEN 6 AHaY V, Jaigovind 
PANDEY. • 2 P. 839 = 1924 P. 213. 

S. 74 — Parcba slip • 

A parcha slip granted in the course of survey 
proceedings is not a pnolic document. (MulUck 
and Thornhill , JJ 1 RaMBHAGWaN v. 
Emperor. 47 I.C. 82 = 19 Or. L.J. 886. 

_ 8a. 74 (1) (ill) and 85 (e>— Probate of 

will, copy of. if a public document— Secondary 
evidence , H admissible. 

A copy of the probate of a will with the 
necessary endorsement of the Court granting 
it is a public document within the meaning of 
B. 74 U) (i»> which may be proved oy second- 
ary evidence UDder B. 66 (e). ( Pratt % J.C.) In 

the matter of ADIJA. 11 I.C. 261. 

— Sa- 78 and lb— Sanction ot Local Go- 
vernment tor prosecution in respect of offence— 
Proof of sanction . 

Sanction signed on behalf of the Chief 
Secretary does not oonvey that the Local 
Government has ordered or authorised the 
prosecution. Id such a case the order muet be 
proved according to the provisions of 6. 78 
of the Evidence Aot. iWalmsley and 
Suhravardy, J.) Mohammad Oziullah v. 

Beni Madhab Chowdhary. 

• 80 C L.J. 180 = 24 Cr. L.J. 111 = 

26 O.W.N. 878 = 1922 Cal. 298. 

S. 78— Proceedings ot Municipality- 

Printed books. 

Printed proceedings themselves would not be 
sufficient legal proof unless they answer the 
description of a printed book purporting to be 
published under the authority of the oommittee 
as required by 8. 78 of the Evidence Act. 
(Fletcher and Reachcroft , JJ-1 THE CORPO- 
RATION of Calcutta v. Pbomotho Nath 
MULLICK. ao 1.0. 843 = 16 Cr. L.J. 659. 

S.78 (8)— Proceedings of Municipality 

is public record. 

Under sub-8. 6 of 8- 70 of the Evidence 
Aot, proceedings of a mumoipal body in British 
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I India may be proved by a copy of such proceed- 
ing certified by tbe keeper ihereof. {Mcoketjee 
and Cholzner , JJ.) AKSHAY KUMAR CHAND 
V. THE COMMISSIONER OF bOGRA MUNICI- 
PALITY. 37 C L J. 589 = 1923 Cal. 675. 

S 19— Certificate of registration— Pre- 
sumption of genuineness. 

Tbe registering officer’s evidence is not 
uecesaary to prove the certificate of registration 
tLe geDUiueueas ol which ie to be presumed 
UDder 6 79 of Evidence Act. {Martineau, J.) 
MURAMMaD HASSaN V. SOHARA. 

71 I.C. 803. 

S. 80— Dxjing declarations. 

The presumption under 8. 60, Evidence Aot, 
tbas the circumetaccee under which a dcou- 
meet appears lo be taken aro true, applies to a 
dying declaration to which a certificate is 
appended by the Magistrate who recorded it, 
that it was read over to him and declared to be 
correct. ( Batchelor and Hayward , JJ.) Jl v ' 

bam Dankabji v . Emperor. 

17 Boro. L.R. 881 = 16 Cr. L J. 761 = 

• 31 I.C. 361 = 40 Bom. 97. 

S. 80— Rfeord by a Magistrate in 

Native State— Admissibility. 

The statement ot an accused person recorded 
by a Magistrate in a Native State i3 inadmissi- 
ble, unless the Magistrate himself deposes to it 
in person. (Heaton and Shah, JJ .) EMPEROR 
V. DHANKA AS1RA. 19 Cr. L.J 433“ 

24 I.C. 169=16 Bom L.R. 261. 

S. 80— C.P.C., O. 18, R. 5— Reading 

ot deposition by witness. 

Presumption under 8. 80 of the EvideDCo Aot 
can be raised, if the deposition is read over by 
tbe witness himself in Court, for that is sub- 
stantial compliance with O.* 18, R. 5, C.P.C# 
Tbe absence of a certificate by tbe Judge at the 
foot of the deposition of its having been read 
I over, eto., doeB not deprive it of the presump- 
tion under 8. 60. (Richardson and Shamsul 
I Quda . JJ.) Ramcbendba Das v. Empebob. 

46 Cal. 898-23 G.W.N. 661- 
20 Cr. L.J. 324-50 I.C. 660 = 

39 C L.J. 513. 

S. 80— Confession made be/ore a 


Magistrate in a Native Stale — Admissibility. 

Confession made before a Magistrate outside 
British India is admissible under 8. 60 of the 
Evidence Aot. (Hallifaz and Macnair.JJ .) 
GOVINDA V. EMPEBOB. 89 l.O. 287“ 

23 Or. L.J. 673 = 17 N.L.R. 118. 

8. 80 — Old deposition— Absence of 


signature of presidiug officer. 

Though there is no oral evidence to identify 
the deponent of a deposition made 60 years 
ago, it is not a sufficient reason to render 
B. 80 inapplicable, and though there ia no 
signature of the presiding officer over it, the 
presumption that the copy is a true copy may 
safely he dra*n. (Daniels, A. J.Oj) SABARnT 
r. MATA DIN. 60 I.C. 487 -7 O.L J. 842. 
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8. 80— Recital of statement in a 

judgment. 

The prosecution must prove conclusively 
tkm the statement made by the acoueed was 
aeoessarily a false statement, before a ooovic* 
tion oan be sustained under 8. 193, I.P.O. The 
reoital in a judgment of a statement made by 
the witnees is not the same ibing as a record 
of the deposition of the witness. Nor oau 
euoh reoital be acoepted as evidence under 
8. 80 of the Evidence Act and it, therefore, 
cannot form the basis of a prosecution under 
8. 193, I.P.C. ( Jwala Prasad , J.) NlBGHIN 
MAHTON v. EMPEBOB. 86 1 C. 660*= 

21 Cr. L.J. 600. 

— Si. 80 and 114 — Confession duly 

made. 

Under 8. 80 confession by any prisoner or 
by any accused taken in aooordaooe with law 
and purporting to be signed by the examicmg 
Magistrate shall be presumed to be eo made. 
The officer who recorded the confession may bo 
examined as a witness. ( Sharfuddm and 
Atkinson, JJ.) GuJa Maghi v. Emperor. 

18 Or. L.J. 44B»38 1C, 1009 -2 P.L.J. 60. 

8. 80— Deposition net read over — 

Admissibiftfp. 

A statement not read over to or oor- 
reoted by the witness in aooordanoe with 
law is not admissible against the person 
making the same. [8haw t J.G.) NGa Ban 
Mbgin v. Empebob. 18 Cr. L.J. 669 ~ 
181.0, 988» 1 U B.B. (I9l2, 123. 


S. 81— Presumpt ion of genuineness— 

What includes . 

Presumption of genuineness of a dooument 
does not inolude the presumption that the 
dooument was printed or published by the 
partionlar person by whom it purports to have 
been published, iBsnson, 8undara Iyer and 
PhillipSt JJ.) O Jebbmiah m. P. 8. Vas. 

86 Mad. 497™ 22 M L.J. 18- 
(1211) 2 M.ft.N. 676-12 I.O. 961- 
12 Or. L.J. 086-10 M L.T, 606. 


— — — 8 81 — Certified copy of document — 
Whtther admissible. 

A oertified oopy ol a dooument Fard hissa 
Kashi baghat drawn np at tlie Piret Regular 
Settlement is admleaibl.in evideuoo, an extraot 
Irom a Wajib-ul-arz may be taken a. evidenae ol 
MBtom. {Lmdsay, J.O.) LACHMAN v. 8ATBO 
Han Binqh, 38 i.c, 67-19 O. 0. 863. 


Thak and Surveymaps—Val 

” 00 lDfleii ble rule that a survey m 

“*?*•* hM0 preletenoe over a thak map and it 

“ “ Oourt to lollow either t 

and . h ?d *?*•** , WhMe lhe lhak Pwoeedic 

IrLtl V dil ® a * B ‘°°k Plane m ,i 

presence of the- predecessors of the panics 

the buiI, the thak map Ii valuable evidence 
Vol. Ill— 19 


EVIDENCE ACT (I of 1871), 8. 83. 

a suit beiween the snooeeeore. 36 CbJ. 621, Foil. 
(A looherjee and Panton, JJ.) H. H. MaHABA- 
JAH OF COOOH BEHAB V. RAJA MAHENDRA 
RaNJAN. 66 1.0. 923 = 84 0 L.J. 460. 

9 4 8$— Rennsli’s map — Presumption 

of accuracy . 

Where RsDnell’a map ib referred to as evi- 
dence there is a presumption of Us aoouraoy 
under 8. 83 of the Aot in respect of such 
matters a9 to whiob it is admissible in evid- 
ence. ( Woodrcffc and Cumitip, JJ.) 8ECY. 
OF STATE V. ANANDA MOHAN ROY . 

66 I.C. 287 • c =04 G. L.J. 205. 

S. 83— Thak and survey maps— Value 

of . 

Thak and survey maps are valuable evidence 
of the state of things at Ibe time they were 
made but they do not raise any presumption 
in law that they show- the state cl things at 
the time of the permanent settlement, i Moo- 
kes jet and Duckland , JJ.) BECY. OF STATE 
FOB India v. Wazed ali. 60 I 0. 866- 

84 C.L J. 141. 

S. 83 — Thak map — Presumption as to 

accuracy . 

Thak maps are always considered by Courts 
as good evidence and although the value ot the 
thak map depends upon its atouraoy, a thak 
map is not always inaocuiale. Only substan- 
tial and not mathematical aocuraoy, can he 
expeoted from these anoient maps. iJV. R. 
Chaiierjte and Roe , JJ.) KrisbNa KALYANA 
Dari V . BraUnfikld. 66 I C. ifil- 

20 0 ft N. 1028. 

S. 8B— Documents of public nafur#— 

Meaning. 

The words " dcoumenis of a publio nature ” 
mean "public documeuib” and not "documents 
prepared by effioere of Government". iCAatfer/ce 
and Mullick , JJ.) Nabendba Kisbobb ROY 
v. Rahima Bang. si I o, 696- 

19 C.ft.N. 1016. 

— S. 83— Map prepared by QovL for 

private purposes. 

A map prepared by private arrangement with 
Govt, servant lor the EeUlement ot the silted 
bed of a river raises no presumption under the 
section, tBolmuood and Chapman, JJ.) 

Rahim UD-D1N Munshi «. uhabangana 
DEBVA. »9 l.o. 613. 

8. 81— Private map— Identity of land 

— .Boundaries— IdeMi/icaiiou. 

8. 63 ot the Evidence Aot does not reter to 
tho question ol the admissibility ol a private 
map. t muBt depend upon the televauoy ot 
the map in relation to the question id contro- 
verty. A private map may be relevant aa 
against the party by whom it waa prepared ox 
hie predeoeesot ae an admission or it may be 
uaed aa evidence, possibly even against a 
stranger on questions ol publio or general 
interest if it was made by a deoesstd person ol 
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oompet°nt knowledge. tbIook*rj*e and Beach- 
eroft. JJ.) 8HIB CHABAN DRY V. NIL KANTHA 
MAHATA. 16 1.0. 747-17 C L J 642. 

8. 83 — Maps and Surveys— Value as 

evidtnce. 


Maps and Surveys made for revenue purposes 
are offnial dooumeoi9 prepared by competent 
persons and with auffnioot publicity and notice 
to persona interested. They are valuable evid- 
ence of the state of things at the time of their 
preparation though they are not oonolusive and 
may be shown to be wrong (Benson and 
8undara Aiyar, JJ.) MURTHI Sankaban v. 
Manavikraman. (1911) 1MWN 213 = 

10 1 0. 693 = 9 fti.L.T. 4l5. 

8. 81— Survey maps— Value of. 

Survey maps are official documents prepared 
toy competent persons and with suob publicity 
and notice to persons interested as to be admis- 
sible and valuable evidence as to the state of 
{hinge at the time they were prepared. They 
are not oonolusive and may be ehown to be 
wrong but in the absenoe of evidenoe to the 
contrary, they may be judicially received in 
evidenoe as oorrect when made. 90 Cal. 291 t 
Foil, (fltpp. J ) MAUNG THIN v. 


- -8. 83 — Revenue map — Entry in — 

Value of, improving fiefs. 

An entry in a R ‘.venue M*p is not sufficient 
to establish titls io immoveable property. 

(Twom>y, J*) AuN0 v • ToN aTI - 

8 LB.R 261-36 1.0. 482-9 Bar L T. 242. 


B. 86 — Registered power-of-attorney — 

Registration Act, 8. 60. 

A registered power-of-attorney is admissible 
in avidenoe to prove agenoy under 8. 85 of the 
Evidenoe Act. (Kanhaiya Lai, A.J.C.) HABIB- 
UN-HI88A V MU8HARAF A LI. 

. 8. 87 —Revenue maps— Accuracy of— 

Presumption— Rebuttable. 

The Courts have always given great weight to 
the aoouraoy of survey maps. They are not 
oonolusive. but in the absenoe of evidence to the 
oontrary they will be presumed to be aoourate. 
Where the m*p3 are proved to have been based 
on insufficient material, the weight due them 
is not much. (Lord Dunedin) SRCY. OF 8TATB 
ii. RaDHA Kibhore MANIKKYA BAHADUR. 

44 Cal. 328 -(19 7 i M W. N 23 = 
14 A L I. 1205- 18 Bora. L.B 1(h7~ 
21 C.W N. V91 = 8 L W 670- 
28 C L J. 425 = 88 1.0. 3)9- 
43 I I. 303 <P.C.). 


8. 87 -Custom — Evidene*. of— Books . 

Per Alookerjee, J. — Reference may legiti- 
mately be made to the work of Mr. Crokea on 
OasieB and Tribee of the North-Western Pro- 
vinces and Oudb, as an authoritative statement 
of oujtome prevalent among the Eraki seot of 
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Will a. 

MihomedaDs. (Sanderson, O J.. Woodroffe and 
Mookorjer , JJ ) Mariam Bibbb « Shaikh 
Mahomed Ibrahim. 48 I 0. 661 = 

28C.L J 305. 

■ — 8. 88 — Telegram — Proyf that it 
emanatea from Qovt. 

The sanction of Looal Qovt. to prosecute a 
person for an cflenoe under S. 121-A of the 
Penal Code, communicated by telegram mu6t 
be proved to have emanated from the Govt. 
The Court is forbidden by the express provi- 
sions of 8. 88 of the Evidenoe Aot to makefaoy 
presumption as to the person who sent'the 
telegram. (Wallis, O. J., Ailing and Sadasiva 
Aiyar, JJ.) VaRADARAJULU NAIDU v. EM- 
PEROR. 42 Mad 883-87 M L J. 80 = 

61 I.C. 343 = 20 Cr. L J 483 = 
(1919; M.W M 669. 

S. 90. 

ANCIENT WILLS. 

APPELLATE COURT’S INTERFERENCB. 

Certified copy of ancient docu- 
ments. 

Computation of thirty years. 

Copy of ancient document. 

Discretion. 

Document, meaning of. 

Nature of presumption under. 
Proof of custody. 

Proof of genuineness. 

Indent wille. 

1. 90 — Ancient wills— Whether pre- 
sumption arises . 

The presumption of genuineness of anoient 
dooument does not apply to wills in a Probate 
Coart. tChatterjee and Mullich, JJ ) 8HIYAM 
LAL V. RAME8WABI BASU. It 1.0 278* 

21 Q.LJ.82. 

8. 90— Ancient wills— Will thirty 

years old— Presumption under S. 90 when 
can't bs drawn . 

It the oirsumstanoes found, raise grave 
suipioioD9 as to the genuineness of a will, no 
presumption under S. 90 of tbo) Aot oould be 
drawn. HJohnstone, C. J. and Chevis, J.) 
Gujar Singh «. Mehar Singh. 

97 P.W.R. 1918-M I C 108- 
37 P L R. 1917. 

8 90— Ar.eient wills— Exeeuiion sus- 
picious — Deliberate delay. 

A will purported to be executed in 1887 was 
brought to light for the fir9t lime in 1907 wbe* 
it wa9 produced in a Court of Law. In 1910 
an application (cr probate in respect of it was 
made but it was ultimately withdrawn. At 
that time only oue of the attesting witnesses 
was said lo have been alive. Yet no further 
attempt wa9 made to bring the will into Court 
till some ten years later when oven that witness 
was dead. There was no reasonable oxplanatio* 
about the delay after 1910 in making th. 
applioation tot probate. Thar. wae no erid.no e 
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BYIDENOB ACT {I of 1872). B. 90— Indent 
Wills. 

as to the oustody of the will before 1907. held, 
that the applicant oannot pet the benefit of 
B. 90, Evidence Aot. (Prideauz and Kotwal . 
A.J.Gs) Ch^nnolal V . Mt. Pona. 

1938 Nag. 169. 

a. 90— Ancient taRf«— Registration of 

will— Presumption of genuineness. 

The will in dispute having been duly regis- 
tered and the document being over thirty years 
old. it most, under 8 90 of the Evidence Act, 
be presumed that it was genuine document, and 
the faot that it wag registered, raised the pre- 
sumption that the testator was of sound mind 
at the time of the execution of the will. 
{Kanhaiya Lai, J.O., and Daniels. A. J. O.) 
BaBU BADRI PBASAD msOH V. ANNAPURNA 
KUAB. 82 I 0. 837 “0 O.L J. 811. 

Appellate Court's Interference. 
——8.90 —Appellate Court's interference 
— Appellate Court's conclusion— Second ap- 
peal. 

A hiding of faot that a deed is admissible, 
arrived at by the Appellate Court without soffi- 
cient grounds beiog shown, h eubjeot to seoond 
appeal, if it has prejudiced the trial of 
the appeal. ( Piggott ani Kanhaiya Lai , JJ.) 
LOKMAN DA8 U. GaNGA 0AOAI. 00 I.Q. 90. 


——8 10 — Avpellats Court's interference 
— Ancient document— Custody — Interference in 
appeal with discretion of lou>*r Court. 

The question of oustody of a document under 
6, 90 of the Evidence Aot is one to be deoided 
upon oiroumstapaee of eaob oaeo and the 
Appellate Court will be slow to interfere with 
the discretion of the lower Court in tbs matter, 
iWoodroffe and Mulliek, JJ.) DlNAMANI 
Ohaudhubani t>. Jaoat Ohandba BHAT- 
TACHARJEE. S3 1.0. 778. 


8, 90 — Appellate Court's interference . 

The presumption under 8. 90 Is one in whioh 
the Court has to exeroiie its dieoretiou with the 
<lue oare and once it has beau exeroieed, an 
appellate Court will be verv elow to interfere. 
(Ch< vis, J.) Muhammad Usman v Rahim 
BAKH8H. 41 I 0. 089 — 07 P.W.R. 1918. 


8. 90— Appellate Court'e interference . 

Though iu the flf*t Court the presumption 
under B. 90 of the Evideooe Aot regarding the 
genuineness of a document is drawn and the 
doonment is filed, ao Appellate Court is not 
bound to draw euoh a preRumotinn. (Sundora 
Atyar and Spenur , JJ ) Ramiah v. Verrap- 
PUDIAN. 87 Mad IIS » il M L T 09 — 

22 M L J 217-14 I 0 894- 
(1912, MWN 117 and 080. 


Certified Copy of Anolent Documents. 

mn d 06- Cert fled copy 
ancient documents- Presumption - N,n-p 
Auction of original— PnsumpUon, apphcaoil 


«“ “ ,,owed b 7 a. 90 of the 

Brtdenoe Aot applies to the certified oopy oi 


EVIDENCE AOT (I of 1672), S. 80 -Copy of 
Ancient Documents. 

the mortgage-deed. The original deed being 
presumably in the possession of the defts., the 
plfis. were entitled to give secondary evidence 
of the contents without notice to the defendants 
inasmuch as they must have known that they 
would be required to produce it in the suit for 
redemption. (Rafiqu* and Walsh. JJ.) 
DWARKA 8INQH U RAMANAND UPAPHYA. 

41 All. 692-17 A L J 711 = 

51 I 0. 276-1 U P L. R. iH G.j 81, 

• 

S 90 — Certified copy of ancient docu- 
ment— Copy of a documtnt — Presumption. 

A certified copy of receipt more than thirty 
years old, is inadmissible in evidence iu tho 
absence of any indication of the record from 
wbiob it was obtained. No presumption oan 
be made io favour of a'oopy of a document 
under 8. 90 of tbo Evidence Aot. (Draft* 
Brockman , J.C.) Nathuram t>. JAgannatb. 

SB I C. 428-10 N.L R. 100. 

Computation of thirty years. 

8 90 - Computation of thirty years — 

Presumption. 

There is no presumption as to the genuine- 
ness of a dooumsut not thirty years old when * 
produoed, but thirty yea's old when the 
evidenoe was gone imo. ( Banerjee, J.) CHI- 
RAUNJI LAL v. KALLO. 28 I 0. 412-=* 

12 A.L J. 107. 

S. Q0— Computation of thirty years, 

The period of 30 years mentioned in 8, 90, 
Evidence Aot, is to be reokoued from the date 
when its genuineness is put in oontrovercy and 
not from the date wbon it was exhibited in 
Court. tMariineau ani Zafar Aii , JJ.) 
Ladha Singh v. Mt. Huk*m Devi 

70 I 0. 07-4 Lah. 232. 

8. 00 — Computation of thirty yrars. 

The period of thirty years under 8. 90 must 
be reokoued as from the date on wbioh the 
genuineness or otherwise of the document be- 
comes the subjeot of proof and not from the 
date of suit. (Broadway J.) flARI Ram ti. 
MUTBADDI. 42 1 0. 60-140 P W.R. 1917. 

8 - 90 — Computation of thirty years— 

Time of hearing. 

Under 8. 90 of the Evidence Aot tho Court 
oao presume the genuineness of a dooument 
thirty years old not on the date of the suit or 
on the date of its production but on tbo date 
when arguments were heard. (3tua>t % J Q ) 
MaHADKO PRASAD V. MUSAMMAT NASIB*N. 

04 1.0. 868 = 6 O L J, 610, 

Oopy of Anoleut Documents, 

8. 90— Copies of ancient documents. 

8. 90 of the Aot applios to copies of ancient 
documents also. ( Woodroffe and Wilmtley 
JJ.) KHAGESWAB 8ABMA t; BOAJEgWAB. 

081 0.018-98 0 L l. S«2* 
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EVIDENCE ACT (I of 1872). S. 90-Copy of EYIDENOE ACT (I of 1872). S. 90— Diicre- 
Aocieot Documents. lion. 


S. 90 — Copits oj ancient document — 

Presumpuoa i/ applicable . 

Tbe presumption mentioned iD 8 90 of the 
Evidence Aot is applicable to the copy pro- 
duced which was more than thirty years cld. 
34 Cal. 1059, Foil. ( M:okerjee and Beach- 
droll' JJ ) Banwari Lal v. D\vark*nath 
M18SIR. 32 I C. 823 = 29 C.L J. 377. 

S. SO — Copy ot ancient document — 

Presumvucn ii applicable to. 

Where there is no evidence at all a9 to tbe 
making of a private copy of a document more 
than 30 years cld. proof would te necessary 
that it was compared with the original before 
it would be admitted in evidence. « Phillips 
and Devadoss. JJ.) Hota VeeraBADRAYYA 
v. Venkatakrisbna Rao 

11923) M W.N. 484-18 L W. 404 = 

1923 Mad. 674. 


S SO — Copies of ancient documents 

not produced ce/ore Court . 

No presumption can be made under 8. £0, 
Evidence Act, in favour of any document 
which is itself produced before tbe Court 
invited to make tbe presumption. The 
production cf a copy is insufficient. 6 Cah 
686 ; J'2 All. 998; 93 P R. 1910 ; 21 M L J. 981, 
Dim. Tbe rule of presumption embodied in 
8. 90, is one to be applied with exceeding 
caution in lodia. 16 W.R. 485 ; 6 Cal. 208 j 
11 Cal. 539 ; 9 C L.R 499 ; li Bjid. 89, Appr. 
(Siangan, A.J.C ) 8HRIPUJA v. Kanbaya- 
LAL. 53 1 0. 947-13 N.L.R. 192. 

S. 90 — Copies o/ ancient documents. 

A Court can accept a copy in evidence and 
apply the prceumpiicn under 8. 90 to it. 
[PlOQOtt , J.C.) 8ABJU V. Ram Ha F. A KB 

18 I C. 290. 


8. 90— Copies cl ancient documents— 

Presumption as to. 

The presumption as to genuineness of docu- 
ments more than 30 years old also applies to 
copies coming from proper custody. [Spencer 
and Devadoss, JJ.i JAKKAM REDDI 8E9BA 
’ DB1 REDDI V P1CBI RhDDI. 

32 M L T (H G.) 89 = 16 L W 839 = 

1923 Mad. 163. 

— 8. 90 — Copies of ancient document. 

The presumption under 8. 90 of the Evidence 
Act applies to copies of aocieot documente, 
if it is proved that the copy is a true 
copy. Schxcabe, O.J., Oldfield and Ccutts • 
Trotter , JJ.) 6UBRAMANYA 80MAYAJCLU v. 
8EETBAYYA. 16 L.W. 462 = 

(1922 ) M.W.N. 614 = 31 M.L.T. 847 (H C ) = 

46 M. 92 = 1923 Mad 1. 

S go— Copy of ancient document — 

M Presumption in case o/ copies thirty years 
old:' 

Under 8 90, a copy thirty years old. is 
presumed by the Court to be in the handwrit- 
ing of the person in whcse handwriting it 
purports to be. [Spencer and Tyabj\ % JJ.) 
AIanavikbaman v. NlLAMBUR Tbacbara- 
KAVIL. 61 i-0' 

8. 90— Copies of ancient documents . 

The presumption as to ancient documents 
contained in 8. 90 of the Evidence Act applies 
not only to original documente but al9o to 
copies thereof. 22 All. 294, Foil. ( Sptncer 
and Seshogsri Aiyar t JJ.) NANU Nair v. 
KANTAN A6BTA MOORTBI. 29 M L J 772 - 

29 I 0. 368 = 2 L.W. 609. 

S. 90— Copy ot ancient document. 

The piesumption as to the genuineness of an 
anoient document can be drawn where the 
original has been lost but its copy hae been 
produced. [Subramania Iyer and Benson, JJ.) 
PONNAMBALATH PaBAPRaVAR t>. KAROTH 

Sankara Naib. 1* 1.0. 453-21 M.L.J. 931. 


Discretion. 

S 90 — Discretion — Presumption- 

Genuineness — Practice. 

In practice a Court does not ordinarily decide 
whether it will mike tbe presumption under 
8. 90 of the Evidence Act or not, until all the 
evidence in the case is before it. The mere 
(act that the Court allows evidence to be given 
about tbe proof of a deed, does not debar it 
frcro making the presumption under 8. 90- 
(C/iam?*r, J.) IBRABIM V. RAM NARaIN 

16 1 0. 483 = 10 A L.J. 87. 


8. 90 — Discretion — Presumption- 

Caution. 

Before a Court can presume a document to 
be genuine under 8. £0 of tbe Aot it should be 
satufied aliunde that there is a good ground foe 
accep'.iog it as a true document. (Radigan and 
Scoit-Smith . JJ.) JBSA Lal v. Ganga Devi. 

81 P R. 1913 = 821 P L R. 1913 = 
20 1 0. 663 = 211 P. W.R. 1918. 

8. 90— Discretion— Documents thirty 

years old - Admissibility— Cate and caution. 

Considerable care and caution should be 
exercised in accepting documents, mere than 
80 years old. Acceptance of genuineness of the 
document by the parties many years ago ie a 
matter in its favour. ( Raingan ana Scott - 
Smith, JJ.) GBULAN NaBI v. ALL'HDJN. 

241 P L R. I9i3 - 19 I.C 9c4 — 
143 and 104 P. W.R. 1913. 


8. 90 — Discretion — Presumption as to 

\ncienl documents. 

Tbe discretion of tbe lower Courts in the 
natter of raising the presumption under 8. 90 
nust be interfered with by the High Court in 
econd appeal unless the reasons giveD by the 
ower Courts are prtma facie urfsound. 
8adasiva Spencer , J.) Vaithi* 

i ATH ASaMI V. Natesa. 41 MLJ. 3«o* 

14 L.W. 416-69 I 0. 289- 
(1921) M.W.li. 710. 
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EVIDENCE ACT (I of 1872), 8. 90— Dlicre- 
tlon. 

8. 90 — Discretion — Bbankalpnama, 

resumption as to 

Tha presumption as to genuineness of a 
document under 8 90 of the Aot is within the 
discretion of the Trial Court and Courts should 
be vary oarefal to raise any suoh presumption 
in favour of deeds of Shankalap produced for 
the first time daring the trial. (Lindsay, J.O.) 
Har Prasad v. Bikbam Mojit. 

6i 1G 959 = 8 O.L.J 131. 


S 90 — Discretion — Fresumption— 

Proof unsatisfactory. 

It is open to a party to roly on the presump- 
tion under 8. 90 of the Evidence Aot and also 
on proof ; and the Court may presume a deed 
to be genuine even though it is not satisfied 
with the evidenoe tendered to prove its execu- 
tion* ( 8luart, J.G.) Dwarka v. Maeka. 

6 O.L.J 20= 49 I C. 419 = 

1 U.P.L.R. tJ.C ) 28. 

— — 8. 90 — Discretion — Ancient document 
—Presumption— Discretion of Court. 

8. 90 does not lay down any rule whether or 
not in the oiroumstances the Court will make 
the presumption contemplated. Where the 
original is not proved to be lost or to havo been 
misaiug or to be io the oustody of any person 
.Who deolined to produoe it, no presumption 
regarding suoh original oan be raised. ( Kan • 
haiua Lai and Kendall . A.J C.) Tika v . 
Mahabir Prasad. 86 1.0. 629 = 19 O a. 92. 

1 “S. 90 —Discretion — Presumption of 
^anui'ieneji-IP/ien not to be drawn , 

No presumption oould be raised under 8. 90 
of the Aot where the history of the document 
shows that it was attaoked as a forgery many 
yeare before. (Piggott, J.Q. and Lindsay , 
A.7.Q.) GAJBAJ SINGH V . MUHAMMAD 
<Bakbr adi Khan. 20 i.o. 82. 


Doouraent, meaning of. 

— S. 90— Document, mtaning of. 

A statement of the existence of a mortgi 
-contained in a settlement report thirty ye 
old and purporting to havo been signed by | 
mortgagor and coming from proper oustody. 
not an acknowledgment and no presumpti 
oan arise as to its execution as the mortgai 
did not execute or attest the report suppoei 
the report is a doonment within the meani 
iRichards. C.J. and Banerjee' 
•<JOK0D QINGH V. BAHBB BlNGH. * 

I6I.C. 162-15 A, L.J.l 

• • • ; 

8. VQ^Document, meaning o/— 8 

- *»«■»« ^ PrL: 

A eale-deed mor. than 80 years old 
40 ba aennlne under 8. 90 and 

“ need be gi T . 

<8«ndor Lai, J.) QDIiAB Wi UUHnuu 

■* 88 1.p, SI 


EVIDENCE ACT ll of 1872), S. 00— Nfttar. 
of P/esuraption under. 

8. 90— Document, meaning o/-An* 

cient document— Presumption. 

Tbe presumption arising under Q. 90 of the 
Evidence Act oan be applied when the 
signature of an illiterate person executing a 
deed hae been made by another on bis behalf. 

( Newbould , J.) SHED AHAMBD V . IBRAHIM. 

52 I O. 814. 

8. 90— Documents, meaning of — 

Ancient document, 

8. 90. does not apply to old papers which are 
neither signed nor sealed nor purport to 
be in the handwriting of any partiouUr person. 
(Ch'tty and Bwhcroft, JJ.) JANRNDBA 
Mohan Choudhuby v. Gopal cbandra 
Har. 40 1.0. 490. 

8. 90 — Documents, meaning of—Thak 

maps— Presumption— Map prepared by Col- 
lector in private capacity. 

8. 90 doee not establish the aoouraoy of a 
map. ( Mookerjee and Ttunon , JJ.) PRIYA 
Nath u. Mabkndra Nath Kumar. 

16 O.W.N. 317-10 I.C 370 = 

14 O.L.J. 678. 

S*. 90 and 114— Documents, meaning 

of —Unsigned accounts . 

Neither 8. 90 nor 8. 144 enables the Court 
to presume that unsigned aooounte more than 
a oentury old, whioh do not purport to be in 
handwriting of any partioular person or par- 
sons. were written by authorised aooountantfl. 
(Sadasiva Atyar and Napier, JJ.) Naina 
P lLDAI V. Ramanathan Ohettiar. 

41 I.O. 788 = 33 M,L J. 81. 

8. 90 — Document , meaning of — 

Pedigree extracted (rom settlement record— 
Presumption . 

A pedigree extracted from the settlement 
reoord and eigned by sarno persons named in 
the pedigree being more than 30 years old and 
ooming (rom the proper custody, oan be pre- 
sumed to be genuine under 8. 90 of. tha Evi- 
denoe Aot. iPiggott, J. O and Lindsay , A.J.O,) 

Bbabuti Singh v. khetad Singh. 

21 1 0. 274. 

8 90— Document, meaning of— Author 

unknown— Document inadmissible. 

Where a party producing a document more 
than 80 years old oanoot show and the docu- 
ment itaolf does not purport to show who 
prepared or eigned it, .the mere faot of the 
dooumont being moro than 30 yoara old does 
not make it admissible without proof under 
8. 90 of the Evidenoe Aot. (Afif/er, O J and 
Mullick , J.) CHARITTAR HA! V . KaILABH 
Bich ABI. I Pat. L J 903 — 4 P L. W. 218 « 

44 1.0. 422 — (1918) Pat. 145. 

Nature of Preiumptlou under* 

— 7 — t;B» 90 — Nature of pmumpttoh— 
Bonbe t*gn\ng for the executants, 
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BYIDBNCE ACT <1 of 1872). S 90-Natare 
of Presumption under. 

Although in the case c! sale deeds more than 
50 years old the presumption of law was that 
they wtre executed by the persons who purport- 
ed to execute them, (here was nc presumption 
that the scribe who signed these documents for 
the executants bad authority frem the ex?cn- 
tarns todo it. 16 A.L J 121 and fO I.C. 90 FjII. 

( Gohul Prasad, J.) HaJl Shaikh Boodha v. 
SUKHKam olNGH. 19.3 All. 4*0 (2). 

3 90- Hature cf presumf .1 io>i— Docu- 
ment mote that, 30 tears old— Proof of tznution 
— Authority to npn— T.P. Act, S . 59. 

Though a mortgage purporting to be more 
than 30 years old was not executed by the 
mortgagors at all but by the soribe cn behalf 
of the executants, the Court could presume, 
under 6. 90 of the Evidence Act that the 
signature was in the handwriting of the scribe 
and w&9 executed by him but not that he had 
authority from the mortgagors to sign their 
names upon the document. The document was 
not admissible in evidence without such proof. 
(Tudoall. J.) 6HEO Nandan ahir v. Ram 
Lagan 8INGH. *0 1 0. 903 = 11 A L J. 921. 

8. 90— Nature of presumption under — 

Kabja receipt— 40 years old. 

Tccro Kabja receipts, the Court is entitled to 
presume that the person Darned therein as 
purcbaier had obtained possession through the 
Court. When that document was over 40 years 
old, although it is possible that physical 
possession cf the land may not have beeD given 
to the purchaser, there is no reason why the 
Court should presume that no possession was 
given. ( Macleod , C.J. and Crump, 3 ) 
Pandubano Wasudev v. Basappa Bin 
8HIDDAPPA. 1923 Bom. 801. 

8. 90— Nature of presumption under — 

Old dccumtnt— Conduct c/ parties. 

Assuming that a document, which is pro- 
duced apparently from proper custody, was 
executed, still if there are circumstances 
which show that it was not aoted upon as one 
would have expeoted a document of that nature 
to be acted upon, the presumption as to the title 
oreated by such document falls down ( Maeleod , 
C.J. and Crump, J.) MAHADEO RamCHaNDBA 
Patiab V. RAGBOJI JlJY/Jl. 

1921 Bom. 298. 

8. 90— Nature cf presumption. | 

The presumption that arises under 8. 90 of 
the Evidence Act only is applicable to the 
genuineness of old documents comiDg from 
proper cuetody ; it does net further go to the 
extent of holding that the documents were in 
fact executed by persons possessed of the 
reqaiiite authority. ( Mcoherjte and Rankin, 
JJ.) TABAKBBWAB PAL V. 8BI8H CHANDBA 
GHOSH MANDAL. 27 G W N. 964- 

1921 Cal. 280. 


EYIDENOE AOT (I of 1872), S. 90-Natare 
of Presumption under. 

8 90 - Nature of presumption under — 

Presumption dots not extend to authority of 
executant . 

The presumption under 8. 90 of the Evidence 
Act, only exonerates the plaintiff from calling 
executant for the purpose of proving that he 
sigDed the document for the principal. He 
muet prove that executant had authority from 
the principal to sign his name. [Walmslty and 
B B. Ohose . 33 ) Ramani Kant Ray t>. BHIM- 
NANDAN 8INGH. 10 Cal. 826 = 1924 Cal. 82. 

S. 40 — Nature of presumption under 

— Scope of. 

The authority of the person making a grant, 
the genuineness whereof is presumed by the 
Ccurt UDder 8. 90, is not proved by that ret- 
tion. [Mother jee and Roe, JJ.) BASI NATH 
Pal c. Jagat Kishobe achabjek. 

20 C W.N. 641 = 88 I.C. 298- 
21 G L.J. 888. 

8. 90 —Nature cf presumption under 

— Ancient document — What tt proves. 

8. 90 establishes simply that an ancient 
document was executed by the person whose 
signature it purports to bear, but it cannot 
prove the authority of the executants to bind 
the landlord. 3 C. 567 ; 6 C. 209. Rel. on. 
[Mcokerjee and Cornovff, JJ.) MOBOBAMi 
Sheikh cbapba61 v . Telamuddin Khan. 

18 C.L.J. 220-18 I C. 805 — 
16 C.W N. 867. 

8. 90— Nature cf presumption — 

Document 80 irars old — Ccnsidtraticn, 

The passing of consideration lor a dcconoent 
which is more 30 years cld and which was Dever 
questioned up to the time of the 6uit, should 
be taken to be proved even in the absence of 
evidence as strong as is required iD recent 
transactions. (Saoasiva Axyar and Spencer . 
JJl JAGANA 8ANYA BlAT V. MYCBERLA 
PEDA ATCHaUNNA. 15 L.W. *8*- 

70 1.0. 769-42 M LJ. 8|9. 

8a. 20 and 114— Nature of preitrmp- 

tion under— Nor to te lightly inter/erred 
with in appeal. 

The presumptions drawn by the Court of first 
instance especially when it oencerns the admis- 
sibility of a document under 8. 90 of the Evid- 
ence Act should not be lightly treated by the 
Court of appeal. ( 8ptnur and Tyabjt, 33.) 
MANAVIKIBAMAN p. NlLAMBUB TaCHABKA- 

vjl. 1 67B - 

8. 90— Nalurt of prtiumption u*dtr 

— Anci.nl doeumtni — Pruumplion— Quti- 
lion o / law or fact. 

Per 8ankaran Nair, J.— The presumption as 
toeenuineness of a doonm.nt 80 year, old nodes 
B. 90 is one of foot and the High Court — 
not interfere in seoond appeal with » nndi g 
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EYIDENCB ACT (I of 1872), a. 90-Nature 
of PreiomptloD under. 

given oo it by tbe Lower Oourt. Per Tyabji, 
J.— The presumption is coe ol law and the 
High Court oao see if tbe 6ndiog is correct. 
36 A. 581 ; 17 C.W.N. 108, F-ll (Sankamn 
Nair and Tt,*bji. JJ ) PARANKUSA ZiTINDRA 
MAHADKSIKA8WAAII V. 8UBRAAIAN1A PlLLM. 

26 I.C 117 

S. 90 —Nature of presumption under — 

Authority (o sign, 

Tbe presumption under 8. 90 of the Evid- 
ence Act will not be justified in favour of 
the authority of a person to sign for an 
illiterate executant, (IFaair Hasan , A.J.C.) 
BaGHUBAR QlNGB V . 8ANWAL BlNGH. 

6 0 L J, 28-01 1 C. 128 - 
a (J.P.L.R, (JC.) 9. 

Proof of Custody. 

• S 90 — Proof of custody. 

If a p*riy oaonot explain properly how he 
came to possess a document, the onstody of tbe 
document is not clearly proved, (Chaiterjee 
and Greaves* JJ ) ManmaTha Nath v. 
ANATH BANDHU PAL. 80 1.0. 222- 

28 O W N. 201. 


Proof of Genuineness. 

. 90 — Prool of genuineness — N 

signature but a line only. 

Where in a dooument thirty years old tber 
wae, in place of signature only a line, n 
presumption oan be drawn that tbo sorifc 
executed it for tbo exeoutant and the deed i 
not admissible, though the deed was referre 
to m another deed equally ioadmiiaibU 
IPitOott and Kanhaiya Lai, JJ.) Lokman Da 
v, Ganga sahai. eo I o oe 


8. M Proof Ol genuineneis. 

No proof of genuineness is required for 
doonment thirty years old. ( Sundar Lai, 1 

Gdlab v. Muhammad ibmail. 83 1 o. 69 


—8. 90 —Proof o / yeauineniBS~Pt 
sumption at lo old doeumtnls — Dis ration 

VOtlfie 

8 ' 90 . a Court ha> 8ot * d 'Boretion 
n«e the general preeumption as to tbe genuin 
noes of a dooument more than thirty years o 
and produced from proper ouetody. Bat it at 
oall for proof of the exsoalloo thereof if the 

5 '■MW? ‘ < B?r ib Wh 9 gaQQin r eae,Bl 26 A - 5* 
. Whero “ Low « Appella 
Ooart does not give reasons for its views m 

8 VoUhe K 01 l h ! P/ a?Dmplioa and 

IB O.L.J. 7 — 18 I.O.iaO -17 0 W.N. 10 

— 8. BO-Proo/ of gmuinintu. 


EVIDENCE A0T (I of 187*), S. 91-Confe«- 

SlOD. 

and on their pucoeeaful rebuttal fairness 
requires that an opportunity should be given 
to the par*y produomg it of proving fully tha 
deaths of aII attesting witnesses. (Sfuarf. J.C* 
and Knnhaiya Lai, A.J.O.) NaBAIN 81NGH 
Deputy commissioner of pabtabgakb. 

65 1.0. 898-7 O L J. 98. 

S 91. 

ADMISSION. 

Compromise. 

Confession. 

Contract. 

Decree of Court. 

Deposition of witness. 

Intention of parties. 

Lease. 

License. 

Lost document. 

Mortgage, 

Oral evidence. 

Partition, 
police diary. 

Power of attorney. 

Promissory note. 

Receipt. 

recitals. 

Registration endorsement. 

Bale. 

Transfer of property. 

Admltslou. 

8. 01— ^dmiiaiou-E^csl of— Docu- 
ment inadmissible. 

In a suit for possession ol properties the 
defenoe was that plf?. had waived bis rights by 
an agreement by whioh he gave up all bis 
rights in the eetate on condition that deft, paid 
R*. 1,000 to the gowabala. Held t that lh* 
dooument was inadmissible in evidenoe for 
want of registration though the plf! admitted 
exeoution ol the dooument. The dooument was 
not admissible even in eo far as it related to 
moveable property. (Shadi Lai and Broad- 
way, JJ.) BI8HEBHAR LAL V. BBURI. 

88 1.0. 890. 

Oompromlie, 

~ — s - 81— Compromise of suit-O.P,C. f 

0. 23, r. 3— Oral evidence. 

Where the compromise is reduoed to writing 
under 0. 93, B. 3 no extraneoGB evidonoe, oral 
or documentary regarding the terms or th* 
compromise is admissible. (Mifra, A.J.O.) 
HUKUM OflAND * RadHA KlHSU, 

SB I.Q, 818 — 11 N.L.R, 110. 

Oonfeislon, 

-8. 91— Confession - BtaUmint of 

accused at departmental enquiry— Proof, 

The statements made by an aooused at a 
departmentel enquiry were not matters required 
by law to be reduced to tbe form of a dooument 
and qoDflequentJy a. 81, I.B.A. has no appUot* 
Uon. QonfesiionB made at suoh enquiries at* 
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EYIDBHGE AOT (I of 1873), 8. 91-0on- 
traot. 

reliable as well an lep»llv admissible. 
I Ptggoit . j.i Haidar Raia v. Emperor. 

36 All. 233 = 16 Or. L J 369 = 
29 I C 331 = 13 A L J 306. 

Contract. 

“ ’8s. 01 aod 92- Contract in writing — 

Oral eviaence to sh'jW agency— II admijjibJe. 

Where a person has signed a written con- 
tract, he cannot let in oral evidence to show 
t hat u > contracted only ag an agent. [Pratt, J.) 
EBRAHIMBHOY V. H ABSAM 

43 Bora. 1242 = 08 1.0 482 = 
28 Bom. L.R.I767. 

8. 91 —Contract— Suit on drcumtnt — 

Secondary evidence not admissible — Effect , 

Tho language of 8. 91 of the Evidence Aot is 
olear and definite and wherever the terms of the 
oootraol are reduoed to writing and that 
writing is, for any reason, inadmissible in 
evidenoe the promisee must lose hie remedy, if 
independently of the dooument, bo has no 
complete cause of aotion. (Broidway and 
Camvbell, JJ ) Ram BARAN Dab v. Tulsi 
RAM. 1922 Lah. 417. 

— — 8 91 —Contract— Writing inadmissi - 
ble. 

Where the terms of a oontraot? are reduced 
to writing, and the writing is inadmissible the 
prom»«ee must lo=e his remedy. (Le Rossignol 
and Wtlberforce, JJ.) GURUDA68 MAL 6INOH 
V. I8HAR DAS. 3 Lah L J. 157 = 

60 I.C. 107 = 3 U P L.R. iLah.) 8. 

S 91 — Contract — To cell— Oral evid- 
ence . 

B. 91 is applicable to a written agreement to 
sell, and oxoludes oral evidenoe of such an 
agreement as well as of what took place at the 
time of tho agreement, to prove the agreement. 
(Afacnair, A J.C.) Vyankat.ESH v. GANESH. 

61 I C. 896. 

8. 91— Contract. 

Where an agreement to allow defendant to 
withdraw up to a oertain amount was arrived 
at some days prior to the txeoution of a 
dooument whioh was executed not as a record 
of the oontraot but a* a collateral security. 
Held, 8 91 does not operate as a bar to the 
admission of the oral evidenoe whioh is on the 
record. ( Fawcett , J.C. and Kemp. A J C.) 
LOKUMAL TABACHAND V. THE BIND BANK. 

37 1 0. 894 = 18 B L R. 180 

Decree of Court. 

8i. 01 and 92— Decree of Court- Any 

matter uquired by law to be reduced to the form 
o/ a document. 

Any matter required eto., in 8. 91 does not 
oover tho oase of a dooree ; so ora! evidence may 
be admissible of an alleged oral agreement 
varying the terms of a deoree. tMookerjee and 
Beachcro/t, JJ.) DEBBNDRA NABAYAN 8INHA 
». BOUNDARA MOHAN 8INHA. 24 I.Q. Mi. 


EVIDENOE AOT (I of 1872). 8. 91— Lease- 

Deposition of Witness. 

8. 91 — Deposition of witness— Other 

evidence inadmissible . 


The reoord by Court of a deposition is the 
only evidenoe admissible of the statements 
alleged to have been made by the witness and 
if it is not 6hown to have been read out to the 
witness he oan’t be convicted of perjury. 
(Sadostua Tver and Napier, JJ ) In re, 
NALLURI CHENCHIA. 42 Mftd. 981 = 

20 Or. L J 379 = 60 1.0. 987 = 
86 ML J. 299 = 9 L W. 849 — 
(1919) M.W N. 183 = 23 M L.T. 896. 

8. 91 — Deposition of tcifness — Not 

read out or explained to witness — Admis- 
sibility* 

Even if 8. 91 of the Evidence Aot be con- 
strue i so as to apply to the deposition of a 
witness, if merely excludes oral evidence of its 
oontents and does not make the dooument 
itself inadmissible nor prevent its being other- 
wise proved. 45 C. 325, Ref. 42 M 561. 
Dis«. iDameh, A J.C.) Mt. FEROZA Jan 
v MIRZA AMIR ALI. 90LJ.P93 = 

9 O. A A.L.R. 103 = 24 Or L J. 781 = 

1923 Oudh 119 


Ss 91 and 80 — Deposition of witness— 

Evidence aliunde— Inadmissible. 

Where a deposition ie not taken m aooord- 
anoe with 8. 360, Cr. P. C , it is inadmissible 
in evidence and other evidenoe ifl shut ou* by 
8, 91 of the Evidence Aot. {Maunq Kin , 
J.) kadir Pakiri v. Emperor. 

18Gr.LJ 966 =42 1 0 3*6 = 
11 Bur. L T. 202 

Intention of parties. 

8. 91 — Intention o\ parties — Ext' iasic 

evidence. 

Uoder 8. 91 no extrinsic evidence can be let 
in as to the sense in whioh the words used in ft 
document were understood by tho parties. A 
dooument shall in cases of doubtful construc- 
tion bo oonstrued striotly against tho grantor# 
The words u up to " or “ until H a certain day in 
a oontraot may be oonstrued as exolusive or 
inoluelve of the day to wbiob they are applied. 
( Greaves , J ) METROPOLITAN ENGINEER- 
ING Workb v. Walter Engr. Deliverer. 

45 Cal. 431 = 49 1.0. 305 = 22 0.W N. 416. 

S. 91 — Intention of parties- Sale- 

Mortgage. 

No oral evidence is admissiable to prove that 
a registered deed whioh purports to bo a sale 
is really a mortgage. ( Maung Kin.J.) MA 
PAIK V. MA NAVAI PAUK. 34 I 0^168 = 

0 Bar. L T. 174. 

Lease. 


8. 91 — Lease — InadmietibU under 


B T. Act . 

Oral evidence oannot be given of th « * er “ B 
of a sub-lease in exceis of period .sDOtioned 
by 8. 95. Bengal Tenancy Act. though it is 
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registered, foe it is inadmissible in evidence. 
iffletcher and Richardson, JJ.) GONESH 
MODDOL V . THANDA NAMABUNDABAM. 

88 l.C. 489-24 0 L.J. 539. 

— s 91 — Lease — inadmissible — Oral 
evidence — Registration Act , 8. 49. 

Oral evidenoe to prove the rate of rent is 
admissible, w ben the tenant's Kabuliat be- 
ootnefl inadmissible for want of registration. 
{Jenkins. C.J. and Mookerjee, J.) AMIB A LI 
v. AYKOP AH Khan. 41 Cal. 347 = 

20 1C. 609-19 fl.L J. 428. 


EVIDENOB AOT (I of 1672), S. 81-Oral E«i- 
donee. 

Lott Document. 

— S. 91 — Lost document — No prool of 

loss — Admission by dell . of execution out pita 
of payment — Payment endorsed on document 
Plff. whether can succeed. 

Where a suit is based apon a lost dooument 
the ios3 of whioh however the plff, is unable 
to prove, he cauuot euoceed on the mere Admis- 
sion by the deft, ol exsoulion of the same 
when it ia followed ty a plea of payment duly 
eodorsed thereon. ( Johnstone , J.) ATRA v. 
OHAJU. 12:1. C. 246 = 49 P V? R. 1911. 


8. 91 — Lease— Oral evidence . 

Where a written reotal agreement is inad- 
missible in evidence, oral evidence, thouh not 
admissible to prove the terms of the ttoanoy or 
period of the lease is still admissible to prove 
•that the relationship of landlord and tenant 
exists between the parties. (Sadasiua Aiyar 
and Hinny. JJ.) OBWALI 6UBBANNA V . 
Tellubu VENKvTARAYUDU. 

27 l.C. 804-28 M.L.J. 351. 

——8. 91— Lease — Unregistered — Ad- 
•m\s\ibil\ty to prove relationship of landlord 
and tenant • 

Where an unregistered lease ia inadmissible 
in proof, of a lease there is nothing to prevent 
the evidence of witnesses who npeak to the 
•existence of the relationship of landlord and 
tenant between the partios being admitted. A 
tenancy oan be proved without the lease if 
toere be any, 41 O. 347, Foil, (PrtdeatiX. 
A.J.O.) NAGO v. TUKABAM. 49 1.0. 843, 

— 8. 91 — L<ase — Unregistered — Oral 

evidence. 

No oral evidence oau be given to prove the 
terms of a lease contained in an inadmissible 
document. ( Mittra , A.J.O.) RaJaRAUJI v 
•GANB8H. 42 l.O, 629. 

■™ “ -8 91— Lease — Admission of other evi- 
dence to prove tenancy. 

Where a tenant a? a defence to a suit in 
ejeoiment by the landlord sets up a permanent 
tenancy but does not pr^duoe the settlement 
and bandobast papers, the onus is on the tenant 
to prove the permanent oharaoter of the lease 
and in view ol 8. 91 of the Evidenoe Aot, no 
'evideooe other than the Battlement papere was 
•adtntsilble to prove the oharaoter and terms ol 
the lease. CM idler, 0 J and Mullick . J.) 
'Budhan Thli v. Madanmohan Lal 

8 P L.T, 485-1923 P. lit. 


Mortgage* 

S. 91— A loitgage. 

Where a mortgage by deposit of title-deeds 
was followed by a writing acoompanying deposit 
unregistertd — held, that secondary evidence was 
inadmissible and that the mortgage was unen- 
forceable. <A lacUod and Coyajee , JJ,i CHUN- 
NILAL 80ME6HWER BHaTT V* VlTHAL DAS 
KABBANDAS. 24 Bom. L R. 503 = 

1922 Bom. 440. 

Si. SI and 92 —Mortgage — Agree- 
ment to exonerate one of several mortgagors 
from personal liability . 

An agreement by whioh one of several mort- 
gagors prooures a release of his owq personal 
liability ia admissible in evidenoe though not 
endorsed on the back of the motlgage-bond 
aooording- to its reoitals. {Fielcher and New- 
bould. JJ.) Jadar Chandra Bhattaohar- 
JEE v MAFIJODDI. 42 10.615. 

S. 91 — Mortgage — Admissions — 

Unregistered mortgage— Admission at muta- 
tion— Proof of, if can be given . 

An unregistered mortgage, inadmissible in 
evidence for want of registration, oannot under 
8. 91 of the Aot bo proved by an admission at 
mutation proceeding? inasmuch as the section 
exoludes all evideooe iQ proof of the oontraot 
exoept the document itself, 3 N.W.P.H C R. 
163 ; 9 M. 142 ; 98 P.R. 1902, Diet. [Raltigan 
and Biadon , JJ.) GUJ1B1 W/O GOKUL OHAND 
v . 8au*ndar Khan, 20 1 0. 280 = 

k74 P.L.R. 1918 

— S, 91 — Mortgage — Other evidence in- 
odmisjihl*. 

Whero the plff. relies upon a mortgage-deed 
produced by her but not proved she is precluded 
by 8. 91 from giving other evidence of the 
terms of the transition. (Saunders, A.J.O.) 
Mi Noe Ma v. Nga Talok pyo. 

29 l.C. 607 =» (1915) 11 U.B.R. 86. 

Oral Evidence, 


Lloenie. 

'8. BI—Lmijim— P aroi evidtnea . 

Tho grant of a mare lioenea need not be i 

1 b ?P rowd by parol evidenoe 
Wan|o», A.J.O.) NababinqaD48 v. Batai 
***•■ 8* I 0. *71-18 M.L.H. 78 

Voi, m-ao 


8. 81— Oral evidena. 

The rule with regard to writings is that oral 
of it oannot be substituted for the written evid- 
enoe of a oontraot whioh tho patties have put 
into writing. And the reason is that the writing 
was taoitly considered by the parties themselves 
as the only repositary and the appropriate 



307 


CIVIL DIGEST, 1911—1923. 


EVIDENCE ACT (I of 1872), S 91 -Oral Evi- 
dence. 

evidence ot tiieir agreement. <L:rd Carson). 
SOBRAMVNUN u M L R M LUT CBUAN. 

10 Cal 3|8=*8 C L J. 41 = 
44 II L J t02 = 8 L W 446 = 
11923) M W N ’62 = 28 C W N 1 = 
1 Rang 66=50 I A 77 = 2 Bur LJ 25 = 
32 M.L T. 184 = 29 Bom. L R. 382- 

1923 P C. 80 iP 0 ). 

“ ' ® s> 91 and 92— Oral tvidentt-Ad- 

muitbility. 

There 19 no legal o'ojeclion to ‘he admia- 
sibiiity of oral evidence which is admitted ae a 
natural coneequeDce of the admission of a 
documentary evidence, (Jenkins, C.J. and 
Aushtosh Mookerjee, J ) SHAIKH NURA v. 
I3AIRCNTHA NATH RAY. 30 1 0 198 = 

31 C.L.J. 396. 

8. 91 — Oral evidence of eompulsorily 

regifirable but unregistered deed. 

The recitals of a lease are as follows " So 
Iodr as Tajuddm occupies the shop the reDt 
ehall not be raised nor lowered nor shall I eject 
him but in case of hie refusal to pay the rent I 
shall have to turn him out. Accordingly this 
oirayaDama is written for reoord in o*ie of 
n)c Hell, it was not a mere memorandum 
but was the agreement itself entered orally and 
then reduced to writing aod being a lease not 
limited to a year was loadmissibio in evidence 
if it were not registered and oral evidence 
could not be adduced thereof. ( Chtvii , A C.J.) 
Kabjm Basso v. Natha Singh. - 

8 Lah. L.J. 14. 

“ — S. 91 — Oral evidence— Unregistered 

lease — I nadmtssible, 

Au unregistered lease is inadmissible in 
evidence in proof of the tenancy and its exis- 
tence precludes the parties from giving other 
oral evidence of its terms. Nor oould it be 
relied upon to support a olaim for Qpecifio 
performance. ( Hallifaz , A J.C ) CH*GAN Lal 
v. Kashi Ram. 1923 Nag. TO 

-*-S. 91— Oral evidence— Deed not pro- 
duced. 

Where it wa9 contended that the plaintiff, 
not having produced a certain Bainukasha 
deed, was not entitled to adduce evidenoe of 
the transaction and therefore failed to establish 
hie title Held , all that 8. 91 provides is that 
when the terms of a contract or of a grant or 
any pther disposition of property, have been 
reduced to the form of a dooument, no 
evidence shall be given in proof of the terms of 
such a contract, grant or disposition of pro- 
perty except the dooument ileelf. This 
however refers only to the method of proof of 
the terns of contract, grant or disposition of 
property. It does not exclude other proof of the 
transaction itself and this being so, the Courts 
are entitled to consider the other evidence 
adduced in proof of the Biinukasba trane- 
aotion. (Cout's and Ross. J J .) MT. MaKH- 
DUMAN V. 8AYED ALTAF HUB8AIN. 

1933 P. 312. 
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Partition. 

S. 91 — Partition — Unregistered — 

Admissibility of. 

The fact of a partition as distinguished from 
its term", may be proved by evidence without 
even the deed of partition itself. Per 
B'aman, J.— A fact, which does not necessari- 
ly constitute a term in any rtal sense, of a 
ontract, grant or other disposition of property 
may be proved, although the writing in whiob 
tbe terms of tbe grant or other disposition of 
property are embodied, cannot be proved for 
want of registration. (Scott, 0. J. and 
Beaman. J.l CHOTTALAL ADIT RaM 
Travadi v. BAI Mahakore. 41 Bom. 460- 

40 1.0. 83-19 Bom. L R. 829. 

6. 91 — Partition— Proof of tact of, 

8. 91 exoludes any evidence other than the 
inadmissible dooument of the terms of the 
disposition of property male by tbe parties on 
tbe ocoasion to wbiob tbe document rotates but 
oral evidence is admissible to prove the fact of 
the separation, 41 Bom- 466. Foil. ( Compbtll , 
J.) Tarsingh Dab v . Uttam Chand. 

1923 Lah. S92. 

~ — S. 91 — Partition— Oral evidence . 

A partition may be proved by oral evidenoe 
though the partition deed cannot be proved for 
want of registration. (Abdul Raoot. J.) BlSHAN * 
Das v Ram Singh. 61 1.C. 399- 

8 U P L R. (Lah.) 43. 

8. 91 — Partition— Secondary tvidence 

—Loss of award effecting partition— Admis- 
sibility of oral evidence. 

Where an award effecting partition is lost, 
there i9 nothing in 8. 91 of Indian Evidenoe 
Aot to prevent one of tbe parties from prov- 
ing aliunde that a partition did take plaoe but 
no secondary evidence of tbe details of 6ueh 
partition oan be giveo. (Rattigan and Scott - 
Smith, JJ.) 8UKH DIAL v. MANI RaM. 

29 P R. 1913 = 27 I.G, 489-29 P L.R.1916, 

S. 91 — Partition— A beence of registra- 
tion— Oral evidence— Part performance— 
Eject. 

Although a document of partition is inadmis- 
sible in evidenoe for want of registration and no 
oral evidence can be let in to prove tbe partition, . 
yet if the arrangement has been aoted upon • 
and there is part performance by tbe party 
seeking relief and be oould maintain a suit for 
specific performance, proof of tbe arrangement 
can be allowed. (Das and Macphnson , JJ.) 

Nand Lal Mahton v. Dhanukdhari m*h- 
TON. 4 Pat, L.T. 667 — 

2P L.R. (01 v.) 87-1924 P. 244. 

S 91 —Partition— Unregistered deed — 

Oral evidence— Scope of section, 

A partition can be effeoted orally, bat if the 
parties put into writing but do not register it 
even though the properties are worth mote than • 
Rs. 100, it is wholly inoperative. 8. 91 of the 
Evidenoe Aot preoladea oral evidenoe being : 
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Diary.’ 

given in such a case. It is true that relation- 
ship snob as partnership, landlord and tenant, 
eto,, may be proved apart from documents 
embodying sooh relationship, but Dot bo the 
faotB and terms of a partition deed. (Duckworth 
and Pratt, JJ.) Mo. PO. LUN v. Ua E M»I 

1928 Rang. 57. ! 


Police Diary. 

-S. 91 — Police diary— Entries in— 

Oral evidence . 

8. 91 baa no application to matters entered 
in a special diary under 8. 17*2 of the Cr.P.O. 
Oral evidence ia admissible '.o prove statements 
made to the Polioe by witnesses who beard 
them made, 19 A. 390, Expl. (Parlelt, J.) 
Noor Mahomed p. Emperor. 

18 Or. Li. 1022-42 10.768 = 
11 Bur. L.T. 138. 


Power-of attorney. 

— 8s. 91 and 92 — Power of -attorney — 

Right of third party to adduce other evidence of 
the power . 

There is no legal rale that the only evidence 
of an egODt’s authority admissible in ovidence 
is a written powee-of-attorney, The (aot oan be 
established by evidence aliunde , and, bo far as 
third parties are oonoerned more ao because the 
agent was appointed under a written document 
executed by the principal, (Reid, G.J. and 

Raittgan, J.) NanakChand v. Muhammad 
AFZAL. 83 P R 1918-11 P.LR. 1913 = 
16 1 0.960-27 P.W.R, 1912. 


Promlciory Note. 

Promissory note— Pre existing 
debt— Quit on original consideration. 

If a oreditoe has a oauee of action for the 
recovery of money for wbioh his debtor has 
executed a promissory note, separate from - and 
independent of the note he oan recover upon 
snob oauee in oase the note for any reason aa 
for want of being properly stamped cannot be 

n U i 81 A 158 - F ° n - and 
Oanuh, JJ.) Kashi Prasad o Panna Lai,. 

L.B. i A. 377 — 1933 All. 029 i3). 

—--8 9i— Promissory nolo- Unstamped 
— SuU on original consideration. 

in 2 mi?oiKi bQ “ di U and therefore 

inedmuaihle m evidoaoe, * deoree mar be 

4 D » ‘hf 0 ?'8 ,n aJ oooiideraUoD il it is 
ia t ‘ hu P lB,diD B 8 and «* *be claim on 
5?" S" ^"'deration is in time. {Ohatter- 

£uL N ‘^ ould ' JJ > Qobinda Komab 0 . 

Bah OHANDBA. 01 1 0. 910-29 01 J. 808 

Payment of intereiV And* tv* ,h ? oon i r ‘ ot * or 

... tr cass “yrt 


EVIDENOE AOT (I of 1872), 8. 91-Recelpt. 

maintained but the Court may allow damages 
in lieu of interest. iMookerjee ani Beach • 
croft. JJ.) Ram Bahadur v . Dasuru Ram. 

19 1 C. 840 = 17 C. L.J. 899. 

S. 91 — Promissory note— Hundi in- 
sufficiently stamped— Inaamxssible in evidence 
— Rights of creator . 

In a suit for recovery of money advanced on 
the security of a Hundi it was found that the 
Huodi was 6 igned shortly after the money wae 
actually paid. The Hundi wae insufficiently 
stamped and therefore inadmissible under 8 . 35 
ol the Stamp Aot. The plff olaimed to recover 
the money advanced irrespective of lha Hundi. 
Held, that the loan was made on the security 
of the HunJi though the Hundi wae actually 
exeoutod later on, and the plfl. had no cau 6 e 
of aotion independently of the Hundi. The 
Hundi was inadmissible in evidence under 6 . 96 
of Stamp Aot. 8 . 91 of the Evidence Aot was 
a bar to the reoeption of secondary ovidence 
and the plfi. ’a suit was therefore unsustainable. 
61 P.R. 1888; 42P.R. 1896; 66 P.R. 1906, 
Foil.; 16 1 C 83,Di0. (Chevis and Harrison , JJ*) 
CHANDA GlNQH V. THE AMRITSAR BANKING 
COMPANY. a Lah. 880 — 1922 Lab. 307, 


B 91 — Promissory note— Unstamped 

—Inadmissible— -Quit on original considera- 
tion , 

Where a promissory note is inadmissible in 
evidenoe for want of stamp a deoreo could not 
be given on the consideration as there waa no 
independent obligation lo pay apart from the 
note. 10 M. 91 ; 17 M.L J, 126, F >11. ( Sada - 
aipa lyir and Spencer , JJ.I MUTHU 8 ASTRI- 
gadp. Vibvantha pandara Bonn adqi, 

38 Mad. 660-14 M.L.T. 520- 
(1914) M.W.N. 08-21 I.O. 88 ft- 

26 M L.J. 19. 

-7 8 91 — Promissory note — Jnadmis- 

sible in evidence— Original consideration . 

(Per Ounam Pratt, J., diwenfienk).— Where 
money is lent and a promissory note is given 
therefor tho creditor oan sue for the money due 
as on the original oontraot of loin if the 
promissory note oanuot be proved. [Twomey, 
O.J., Ormond Maung Kin and Pratt , JJ.) 
Mating Kyi p. Ma Ma Gale. 

II Bur. L.T. 137-54 I 0. 8 ft- 
10 L.B.R. 55 (F.B.)« 


Reoeipt, 

T”®* — Hacaipf — // payment can be 

proved by other evidence . 

Where a reooipl granted for payment made 
ie lost the party relying on the payments need 
not prove the loss of reoeipt but may prove 
payments by other evidenoe. ( laramat 
Bussam and Chamisr, JJ.) Mohammad 
Hussain v. amib Haidar. ij i.o. 1 , 3 . 

“ ' 8*. Stand 02 —Rtceipl — Un.famwd— 
Proof of pagment by other ivirfmte. *** 

_25 nn, ‘*“P«d reoeipt 

whioh is madmiulblQ ia evidoaoe does not. 
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EVIDENCE iCT (I of 1872). S 91 -Recital* 

prevent other evidence being given to prove 
discharge by payment. ( Hallifax . A J C.) 
Ram Prasad v. Nathu Ram. 1923 Nag 33. 

Recitali, 

• — S. 91 — Ezolanatinn 3— Recitals in 

document— Relationship— Oral evident*— Docu- 
ment defining relationship— Q\1t, 

The fact of tbe existeooe of a particular legal 
relationship may be established by oral evi- 
dence though the terms which govern tbe 
relationship may be expressed in writing. 
Though a deed of gift exeouted by a Mahome- 
dan is inadmissible in evidence for want of 
registration oral evidence is admissible to show 
that there has been a valid gift under 
Mahometan L*w. (Lindiaxj J.C.) ALT BaKHSH 
V. OauSAI. 18 0 0. 122 = 29 10 . 180 - 

2 O.L J 67. 


Registration endorsement. 

8 a. 91 and 92 — Registration in- 
dorsement. 

A statement recorded by the Bub-Registration 
Ofiner on the back of the document cannot be 
taken as a part of tbe document and cannot be 
admitted in evidence under 8s. 91 and 92 of 
the Evidence Act. ( Chamber , J.O.) MUNI v 
8 HIAU Bbhari. 10 1.0. 718-11 0.0. 80 


Sale. 

S. 9i— Sale— Sale-deed not produced 

— Oral evidence. 

The purohaser of a land uoder a registered 
eale-deed must prove his title by produomg tbe 
sale-deed or lay the foundation for tbe recep- 
tion of secondary evidence. No oral evidence 
of the sale is admissible under 8 . 92. *8ha*f- 

uddin and Coze. JJ.) Safar ALI v MOHESH 
Lal Cbonvdbury. S4 I o 936 “ 

28 0 L.J 122 


8 . 91— Salt-deed— Non-registration — 

Suit for specific performance— Inadmissibility 
of document* 

Where the sale-deed is not registered, tho 
vendee cinnot rely upon it as evidence even in 
a 9 uit for sp. performance. (Chevis and Abdul 
Raoof, JJ.) MU88AMMAT PARMESWARI DEVI 
v. AUTAR BlNGH. 4 U P L R Lj 89. 


8 . 91— Sale— Unregistered sale lor 

less than Rs 100 —Delivery of possession. 

Plfl can rely upon oral sale accompanied by 
delivery of possession in a oa^e where a salo 
deed was executed but not registered a« the 
consideration was less than Rs. 100. ( Kan 

haiya Lal . A J C.) 8BEO Dayal v. Raja 
MABOMED ABDUL Ha8'N KHAN. 

38 I.C. 671 = 20 O.C. 88 . 


EVIDENCE A0T (I of 1872), 8. 92— Ambi- 
guity. 

position. Oral evidenoe is admissible to prove 
the existence of such a disposition. f£anAaifca 
Lai t a J G i 8 beo Dayal v. Muhammad 
abul Hassan Khan. 88 I 0 671 = 

20 0.0. 83. 

S 92. 

AMBIGUITY. 

ARBITRATION. 

compromise 
Connected document. 
Consideration 

Contemporaneous document. 

Contract 

Decree of Court. 

Description of hcuse. 

Dharputni lease. 

Discharge. 

Document silent as to interest. 
Evidence of conduct. 

Exhaustive. 

Fraud 

Illegality of consideration. 
Implied contract, 
intention of parties 
Interest. 

interpretation of documents. 
KaBULIYaT. 

Landlord and tenant. 

Lease 

Mistake. 

Mortgage. 

Nrooti*t ons. 

Oral agreement. 

PaROL agreement. 

PLAIN DOCUMENT. 

Promissory note. 

RECITALS. 

relinquishment. 

Sale 

SCOPE. 

Terms of the contract. 

Third parties. 

Tr*pe usage. 

Usage. 

Variation of terms. 


Ambiguity. 

S 92 — Ambiguity -Agreement of sale 

— Facts leading up to sale — Extrinsic evidence. 

Whore th*»re are conflicting statements as 
to the oiroum9-.ance9 loading up to the execu- 
tion of an agreement to sell, and there ib 
difficulty in reoonoiling the different state- 
ments regarding the property fold extrmsio 
evidence is admissible to explain the • ** 0 ts. 
(Mr. Am-er A H-) HOSSONALLY 80LLLE- 
MANJI V TK1BBOVANDA8 MANQAXiDAS 

(1920) M W N. 7?6-3 O.P L.R P 0 ) 1- 
' c 4 i n C W N 381 (P 0 ). 


Tranifer of Property. 

8 . 01 — Transf.r of property— Oral 

evidence . 

coWbere a Tdisposition of property is not 
Teqaired by law to be in writing and no 
question arise*,** to the terms of suoh a dis- 


8. 03, proviso (0)— Ambiguity— 

'videnee of conduct ot partus— Admission. 

Where a deed of transfer is ambiguous a* to 
he nature of interest in lh * 
urporte to convey, extnn.io 
ag evidenoe ae to th. oonree of dealing with 
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EVIDENCE ACT (I of 1173), 8. 92-Ambt- 
gaily. 

the properly) mey be taken into consideration 
in construing ice deed. 11 there is careless 
admission as to the nature of certain property 
both sides can give evidence ap to the 
person who made the admission with the 
incidents of the property when be made the 
statement. (Chatter jee and Panion, JJ ) 
Dinabandhu Nandi choudhubyc Mannu- 
LAL PARIK. 52 1 C. 443. 


——8. 92 i2j — Ambiguity — Oral evidence 

— Admtsjiitfifp of, 

A mortgage-bond contained the following 
stipulation lor interest. 'I have borrowed 

from you Rs. 800 1 shall pay for the 

aforesaid earn every year calculating inter- 

est at leu kalams of paddy every year’. On a 
question ariBing as to whether ten fca/ams 
were the interest on Rs. 100 or all the 300 
rupees. Held, that the document was silent as 
to the basis on whioh calculation was to be 
made aod therefore oral evidoooe was admis- 
sible under '.proviso 3 of 8. 92 of the Evidenoe 
Aot, to show what the parties really intended. 
(Oldfield and Seshagin A\yar % JJ.) MUTHU- 
SAWMI AIYAft v VaRADa VYBOYaN. 

(1920. M W N. 289 — 11 L W. 353- 
55 1.0 475-2/ M.L.T. 309. 


*“■ - 8* 92|6)— Ambiguity — E zplat aiicn. 
In a suit upon a promissory note exeouted 
by the defendant in favour of the piaintifl 
bank, it appeared that the bank ueed to fix a 
period for payment and that the defendant in 
hia application for the loan in a printed form 
added * six months * period, the officer ol the 
bank aooepted the application. Held, that the 
application form, and endorsement ibereon 
were admissible for fixing the dale ol payment 
and that the suit was governed by Art. 69 or 
. J. Imitation Aoi, the starting point of 
limitation being six months alter the dale of 
plm™ [Qeehagiri Aiyar and Moore . JJ.) 
PONNUSWAMI CBETTY V. TBB VBLLOBE 
Commercial Bank, Ltd. 38 U l J 70~ 
37 M.L.T. BI-H920) M W H 75- 
56 I.C 881-11 L W. 28. 
Arbitration. 

7 rr.~~ 01 P ,ovi «o ( 2 ) - Arbitration- 

to.lTftS/7, ” m ° m “ “ '» “ 
JoVrrr l D WrUi °B 10 «'« 

aw a rrt n Vth. b6 K B . rb al0re W88 “*deand the 

fno nr. .V. h ^‘ r *‘ 0r ® W9B 8 ‘* led bind- 

et?den f A h8 «» PBM *' ‘° ‘ h ® r * ,eteDOe - Beld, tbak 
kbit ih. ° tal fl 8 retmfin ‘ ‘o tbo efleok 

deoLn n P , Bl ‘ ieB J aBreed ‘° b ® b °™ d b, the 
inadmlR.iV.! “ ma j° ,,ly ol lhe ‘"b.iraiora was 

SSKSSt DD r| r ?-. 9 V ro ’ iBO <*) of khe 
BA«H BlNQH ftSS 8,NQH. J ' a) QDR 

4II.0. eeo-8 O.L.J. 171. 
Do “p»on>li«. 


EVIDENOE AOT (I of 1872), 3. 92— Compro. 
mile. 

Where a part of the agreement between'.the 
parties is not entered in the ocmpccmise deed, 
the case is not covered by 3. 92, proviso 2 of 
the Evidence Aot and Ihe parties oould not 
adduce oral evidence of the same, iRicharda. 
C. J. and Banerji, J.) ABDUL HAMID t>. ABDUL 
Majid. 21 1.0. 305-11 A.L.J. 770. 


8. 92 — Compromise — Addition of terms 

— IFrtUru agreement— Oral evidence. 

Where the agreement of comprcmise .by 
whioh the piaintifl withdrew a onmmal case 
did not reier to au agreement whioh the 
piaintifl was putting forward. Held, that 
piaintifl was aodiug a new term to the agree- 
ment whioh fettled the terms of the compro- 
mise which bo oould not do uuder 8. 99. 
(Scoff, C J. and Beaman, J.) JAOJIVAN MULJI 
V, MATBJI JAQE6BWAB. 32 I C. 938- 

18 Bom. L.R. 90. 

S. 92— Compromise— Additional evid- 
ence it legally adminicle. 

An order of Court adjourning a oaee and 
incidentally makmg a Dole as to tbo fact of an 
agreement made out of Court between the 
parties as a grouDd of adjournment ie not a 
record of ihe terms of the compromise ; and 
additional evidence lo add to the lerma of the 
compromise is admissible. 8. 92 does not bar 
oral evidence in 6uoh a caso. (TP/iil#, C.J. and 
Sankaran Nair t J.) SambaNDa MUDALIARv, 
CHINNASAWMI Bah. 39 I.C. 860. 


8. 92 — Comprcmise - Oral evidence — 
Independent agreement . 

Where a litigation is compromised by tbo 
parties by means ol a written agreement * of all 
manors in diepuie* it 19 not open to the parties 
to tinder oral evidence of separate agreement 
ua not having been inoladed m the compromise 
though concerning a matter dealt with by it, 
[Btneon and Sankaran Nair % JJ,) Rajarau 
Rao V, Tuljaram Kao. 17 l.o. 43 . 

- 8. 92 — Compromise — Kvidenee of 

adjustment. 


o. 01 the Evidenoe Aot dose not bar tbo 
oral evidence to prove an sgreement by way 
of adjustment of a deoree as the R. 2 ol O. 21 
O.P. Code, contemplates the taking of evedeuoe 

ter mur *' o j -°- 

Hallifax, A.J.C.J RANQLAC, t». CBDNNILAL. 

80 1.0.316-16 N.L.R 20* 


8 


mnli . ^-Compromise— Decree recorded 

Code O*lt~£™! tmdinCt 0/ contratt ~°’ p - 

Tbo faot that khe liabilities under tbo deoree 
form the, consideration for a oompromiee, did 
nok prevenk tbak oompromiee from being a new 
and indopendenk oonkraot wbioh migbk form 

nr«t bB »w °* * BU ' wh,oh mi 8 h ‘ b « proved by 
* e “°° .“S 8Uoh 8videD0 ® would nok 

.aZl^^tU'ro 8 , 1 \te V V° or 

[Mittra, A.J.0,1 RATANLAL t>. ANWAB KHAn! 

61 l.O, 627. 



315 


CIVIL DIGEST. 1911—1923. 


316 


EVIDENCE ACT il of 1872), 8. 92-Connect 
ed Document. 


EVIDENCE ACT (I of 1872), 8 92-OonsI- 
deratioo. 


Connected docament. 

8. 92— Connected documents — Single 

transaction. 

Whether two documents executed at an 
interval of two days by the same parties evid- 
ence a 6'mgle transaction or two separate 
independent transactions, should be decided 
only on a perusal and construction of both and 
by contemporaneous surrounding circum- 
stances but no oral evidence of intention i9 
admissible. (Sadasivi A'tar and Sp*nc*r % JJ.) 
PAHNIAPPAN V. SUBBAR\Y\ GOUNDAN. 

14 M L.T 379-11914 M.W N 222- 

22 I 0 4 = 1 L W. 80. 


Consideration. 

8. 92 — Consideration— Sale deed— 

Evidence that no consideration wis intended to 
pass 

Evidence is admissible to show that con. 
aideration for a deed of sale was not intended 
to pass and that it wa9 a deed of gift. (Lord 
Macnaghten ) Hanifunnissa v. Faibonnissa. 

33 All. 3*0 = 15 0 W N 511-8 A LJ. 171 = 
13 CLJ. 510 — 13 Bom. L.R. 391- 
10 II L T. 2| = i1911i 2 M W N. 370- 
11 1 0. 898-21 M L J. 1128 (P 0.). 
[On appeal from 27 All 612 ] 

S. 92— Proviso 3 — Consideration — 

Plea of, want of. 

It is open to a person who admits the exeou- 
tion of a promissory-note to plead waot of 
consideration therefor. (Rynrs, J.) LALLU 
Mal v. Rboti Ram. 

48 1 079 = li A.L J. 669- 
9 0.U LR. 074-1924 A. 70. 


8. 92— Consideration— Proof that the 

consideration teas less than that recited in the 
deed. 

Evidenoe to show that the prioe for a sale of 
property is less than the amount reoited in the 
sals-dead is inadmissible, 89 M 614, followed. 
(Walsh, J.) Lala Singh v. basdeo. 

1923 A. 429 (2'. 


S. 92 — Proviso (1) — Consideration— 

Vendee's right to prove consideration was less 
than shown in deed. 


If one party proves that the consideration 
shown in the sale-deed did not pass, the case 
is within proviso 1 of the seotion ; the other 
party can give oral evidence to prove the 
real consideration. 33 A. 340 (P. C.), Foil., 
12 M I. A. 157 ; 11 Cal. 486 : 3 Bom. 159 ; 18 
A 1G9 ; 15 O.W N. *59 ; 9 I C. *6i ; (1907) 
A.W.tf. 181; Diet, i Bmerji and Chamier , JJ.) 

CHUNNi BIBI V. BASANTI BIBI. 

36 All. 637-24 I.G 061- 
12A.L.J 989. 


S 92— Consideration — Sale-deed — 

Variation of terms 

Though want of consideration or failure of 
consideration or difference in the kind of con- 
sideration may bo proved evidenoe to vary me 


amountof consideration in a registered sale-deed 
is inadmissible. If euoh a course were permis- 
sible the protection intended by the Legislature 
to be affnded by the adoption of the rule 
embodied in 8. 92 of the Evidenoe Act would 
be completely nullified. (Mookerjee and 
Chotzner. JJ ) ANNADA OHARAS 8IL v HAB* 
GOB1NDA SlL. 27 C W N. 498 = 

37 C L J. 552 = 1923 0&I. 870. 

8. 92, Proviso (I )— Consideration — 

Recital — Evidence to the contrary. 

Either party to a dooument may show that 
there was in fact no consideration for a 
dcoument though consideration was reoited 
therem or that the consideration was different 
from wbat was stated in the deed. 3 Bom. 159, 
foil. (Mookrrjee and Buckland, JJ.) KRISH- 
NA v. NaGENDRABaLA 28 O W H. 942 = 

66 1.0. 691 = 84 0 LJ. 383. 

8. 92 —Consideration — Promissory 

note — Recital as to consideration— Proof of 
payment of a different kind , whether admissible . 

Under 6. 92 the parties to an instrument 
oan show that the special consideration men- 
tioned in the dooument did not really pass 
between them, 21 1.0. 458, Diet. ; 32 A. 119 ; 
11 I.O. 399 (P C.); 24 I 0. 661, Foil (SesJupiri 
Attar, J.) NASA REDDIAB V. DOBAIRWAMI 
REDDi. (1916) M.W If. 474 = 31 MLJ 90 = 

35 1.0. 301 = 3 L.W. 089. 


8. 92— Consideration — Endorsement 

on promissory note— Presumption— Oral evid- 
ence, whether admissible lo prove contract 
between parties . 

As between an endorser and an endorsee of a 
promissory note the endorsement is presumed 
to be for the consideration reoited, but that 
presumption will not make it • a contract in 
writiog * within S. -93, so as to exolude oral 
evidenoe to prove wbat the consideration for 
the endorsement really was. (Phillips, J.) 
AYYADOBI A1YAB V . 8IVABAMA PaTTAB 
Karikab. 32 1.0, 233. 


8. 92. proviso (4)— Consideration— 

ortien not paid— Letter undertaking to give 
edit lor interest— Admissibility. 

At the time of execution of an usufruotuary 
lortgage deed, a portion of the consideration 
*9 uopaid and the mortgagee passed an 
□ registered letter undertaking to give credit 
ir interest on the sum if unpaid within ten 
tys. Held, in a suit for redemption that the 
iter being unregistered was not admissible 
, evidence as it modified the terms of the 
lortgage-deed; but that a teparate suit might 
e for the amount due under the letter. 
3ankaran Niir and Spencer, JJ.I ALLAW- 
RTTl APP ALA 8UBY A NAB AYANA t>. PBKLEE- 
H.NA VBNKtTASIVA R«J PANTOLU^ ^ 

S. 92, provisos (3) and ( 3 )—Cjnsi- 

eration for sale— Variation ol* 

Where a sale-deed stated R*. 35.000 ® 3 
deration, evidenoe ol an oral contract flung 
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BVIDBHGB AGT (I of 187-'-. 8. 92— GoniMer* 
a lion. 

(he consideration at Ra. 95,000 and the dis- 
charge of a mortgage for R$. 1,000 is not 
admissible under proviso 2 or 3 of 6. 92 of the 
Evidence Aot. lAyling and Tyabji. JJ.) 
RAMAKBISHNA AlYAR v. ADITYAM <IYBft. 

(1913) M,W.N. 880 = 21 I 0 463 = 

14 M.LT. 383. 

8. 92— Consider at ion — Term of the 

con tract— Variance of , 

If a sale-deed reoites as consideration a ca9h 
price ef Re. 36,000, evidenoe of an oral agree- 
ment that the oooeideration was really 
Be. 86,000 oannot be let in, as the amouQt of 
sale price is a term of the oontraot and evidene 
oannot be admitted to vary it. ( Ayling and 
Tyabji, JJ.) adityam aiyab v. Ramakbishna 
AlYAB. 88 Mad. B14 = (1913, M W N 847 = 
14 M L.T. 382-21 1.0. 468 =» 29 M.L.J, 602. 


“ 8 92— Consideration — Non-payment- 

— Oral evidence. 

In the case of a deed of sale vendors may 
prove want of consideration and oral evidence is 
admissible under 8.92 though contradictory 
to a written document, [Prideauz. A. J. C.) 
Motibam v. Radabai. 69 I.G, 63. 

. . . *• ^-Consideration— Failure of — 

^dmtssiWiry of evidence . 

In a redemption suit defendant should be 
allowed to bring evidence to show that the 
XSPl W * 9 fiotl * ioafl ' (Lindsay, J. o.j 

Qaheb Baesb Singh ti. Mohammad ali. 

98 I.G. 119 = 7 O L. J 389. 

‘ Consideration - Mvidence that 

consideration was advanced by person other 
than payce $ whether admissible . 

..JUS?" ** ,how tha ‘ oonBidM^tion lor a 

sstSwiSi. iP '° u ’ ,a -' — ■a: 

(!•«) 8 0BH. aoo. 

* var,~L, 

B? ! dan ° 8 >« admi.eible to prov. that a 

Jfi" P , ti0a W ? B P ,id • »’e than i.evi 
denoed by a sale-deed itself. (Me Coll A J O) 

HI SHAW MlIN „. Ml 8HBVB THIN 0 

lft 1.0. 9M- (1913) l.U.B.R, 125 . 
Oontemporaoeoas Dooument. 
4d m i ai J i , i ”~ CMUm f» ra ’>‘°»* documents- 

the coateoiDoraLonc h “ ,H - enm,6d * b °” 
A sued B o??lS2,.!" #al “ n of tha other. 
B pleaded a oontet DD or! 1 n. P, ‘ 7 * b ° ° n d6mand - 
payment by inetalmen”' /* ile 

evidenoe of tbe «Ut.no. S ^i, h ° °° a,d R,v# 
ranroos agreement. (p ar ®.° V\° oontemoo 
*■ H08BB8. ABOK1B. * ■ J 1 , N , n‘^ DAS 

* Bar. L T. 138. 


EYIDENCE ACT (I of 1873), S. 93-Con- 
tract. 

Contract, 

S. 92 (2i— Contract— Evidence of colla- 
teral warranty is admissible. 

Where tbe plaiutifl purchaser of a motor car 
alUged in his plaint that there was an express 
warranty that ibeoar was a new c*r and in per- 
feot working order but there was no auoh 
warranty in the written agreement. Held, that 
evidenoe of suoh a express collateral warranty 
would be admissible, under 8. 92, proviso (2) 

(Prau, J.) hcjbbut John amiss v Jad p' 
VlBJl. 2D Bom L.R. 778 = 1921 Bom. 41. 

S. 93, proTiBOl (8) and (4)— Cowfra.f 

— Registered contract. 

Oral evidence of modifioationa of a registered 
oontract by an unregistered writing is internis- 
eible. (Bird, U.J.f BHEB MOHAMMAD v 
NlKKA Mal. 17 I 0 862 = 21 P.L R 1918 


St. 91, 93 and 97— Contract for sale— 
Evidence to prove identity of vindees. 

Where a vendor agrees to sell land to several 
named persons aud in drawine up the agree- 
ment of Bale the name of one person is men- 
tioned and without naming tbe rest the word 
others is used, there ia nothing in the Evi- 
denoe Aot to prevent evidenoe from boiDg let in 
a. to the per.ooB in whose favour tbe ooovoy- 
anoe is to be exeouted. (^umaroswawi Sajfri 

Mnn*Ti**o D ° U \ J3) VEDA MORTHI 
B w * ^a^pdbam RaGHVA- 
OBaBLU. 42 M L J 475 a 

80 M L.T. 177 (H.C 1-1923 Mad. 100. 

W * B giT0Q b * Plaintiff to defend- 
ante on a low rent as defendant promised to 
prooure a io.n lor plaintiff and an agiemaii 
waa exeouted at part ol tbe contract bv 
the defendant agreed to oanoel tho lease died 
on failure to prooure the loan. Held that it 

sss&s sz&r’tj £■■•- 

3»1U. Ml-d.lsr.SVs 1M. 


. s i2 ~ Conlr dn in writing -Suit 
promissory not. - CollaUral agreement 

A ° f * 8reament *o writing postponing 

time for payment ia a valid ftnr i $ ° 

agreement and time runs from f h ®° foro . ea 
tbo agreement. ( Wallis o J 4 T? 

llTtiiT •?Zi a,iva ^ ailliK 

ia i 9 r M Z d ' laa *3 L.W 8( 
,, - _ * Ii T 62 — SO M L J «• 

83 1.0. 869^.(1916) M - 
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EVIDBNGE ACT il of H72), S. 92— Con- 
tract. 

S. 92, proviso [2 ) — Contract— Scope of. 

Where tbe plaintiff's evidence proved that 
the written agreement abcut supply of consign- 
ments by defendant was incomplete and that 
there was a supplementary oral agreement. 
Held, it would not bs inconsistent with tbe 
terms of the document that there ehculd have 
been an agreement that the consignments 
should be sent when tbe plaintiff ordered or 
requested tha; they should be sent and that 
tbe defendant was not bound to despatch 
consignments without definite orders. (Batten, 
J.C.) SETH LAXMICHANDv. 6HAIKH SHaHA- 
BUDDIN. 192* Nag 46. 

S. 92, proviso (6 > — Contract reduced 

to writing— Relation to existing facts — Pro-note 
and memorandum— Agreement not to sue till 
defendant succeeded in an action — Extrinsic 
evidence , admissibility of . 

Where a contract is reduced to a document 
it must be construed on a consideration of the 
document itself, with only such extrinsio 
evidence as would show tbe relation of tbe 
written language to existing facts, 22 A. 149 
(P.O.), Foil, Defendant executed a pro note to 
plaintiff for amount received as expenses of an 
appeal to which he was a party respondent ; 
simultaneously with the pro-note, defendant 
gave a note to tbe plain ti 0 stating that tbe 
pro-note was executed in consideration of 
plaintiff's for bearing to sue on it till theappeal 
was decided. It was admitted that all parties 
had great hopes of defendant’s success in tbe 
appeal and it was understood that plaintiff was 
to be repaid out of the amount that defendant a 
opponent bad deposited in Court as security 
for costs of the appeal. Held, that construing 
the documents under the said circumstanoe, 
plaintiff’s liability did not depend on the 
result of the appeal. (Fez. C.J. and Twomey, 
J) EBRaHIM GULAM ARIFF V. AK.AM. 
Chhtty Firm. 86 1.0. 597. 

Decree of Court. 

S. 92— Decree of Court— Oral agree- 
ment in discharge of— Evidence if admissible. 

Per Walsh , J —Evidence of an oral agreement 
substituting a new executory contract in lieu 
of, a decree is inadmissible. ( Piggott and 
Walsh, JJ ) Lachmi Das v. BabaKalI 
Kauli Wala Raw Nath. 44 A. 258- 

20 A.L.J. 05 = 1922 All. 13 = 
L.R. 3 A. 61. 

Description of House. 

8. 92, proviso (6) — Description of 

house and site— Oral evidence. 

A sale-feed purported to convey an upstair 
bouse standing on a certain site, which was 
also des:ribed and conveyed. The vendor had 
no upstair house on that site but had odo on 
tbe opposite side of the eame street. Held , 
that parol evidence was adm ssiblo to show 
that the bouse intended to be conveyed was 


EVIDENCE ACT (I of 1872). 8. W-Dl* 
charge. 

the latter upstair house. (Benson and MUler> 
JJ-) ANNATHOBI AYER tJ. RAMANUJA CHA- 
RIaR. 22M L.J 411-15 I.C. 223- 

(1912J M.W.N. 401 

Dharputol Leaie. 

S. 92 4t — Dharpuin% lease— Rent re- 
duced by subsequent letter — Payment for 
years— Effect of. 

Where after the execution of the Dharputni 
lease which fixed a certain amount as rent the 
landlord reouced the rent payable by the lessee 
by a subsequent letter and the lessee paid at 
the reduced rate for more than 80 yearB. Held, 
that the landlord's transferee could not claim 
at the high rate < Chitiy and Chatterjee, JJ.) 
Raj Kumar Sarkar v. Rajani Kanta 
CHAKRA VARTI. 13 l.C. 449. 

Dlicharge, 

S. 92 —Discharge— Variation cf terms 

— Sutuquenl oral agreement — Usufructuary 
mortgage. 

An agreement between a mortgagor and the 
usufructuary mortgagee that a property not 
mortgaged shall be given possession to tbe 
mortgagee and that the prefits should be 
applied towards tbe principal, is admissible in 
evidence. [Griffin, J.) BEHARI v. 8BIB 8AHA1. 

18 1 C. 824. 

S. 92, proviso ( 4 )— Discharge— Rtgis- 

tend bend — Agreement to take less tn 
satisfaction. 

A creditor can sue on his original registered 
bond whioh cannot be varied by an oral 
agreement to take part eatisfaotion, for until 
it is made and tbe creditor remits tbe 
balance, tbe original contract remains intact. 
(Holmuciod and Chapman , JJ.) KB8HAB LAL 
SHABA v. HOSSEIN-UD-DIN. 18 I G. 817. 

S 92 — Discharge— Oral evidence that 

payment made in mode different irom that 
mentioned in deeument, if admissible. 

The only thing laid down by 8. 92 is that 
tbo terms of the contract may not be varied or 
subslracted from or oontradioted and not that 
do statement of facts in a written statement 
may be contradicted. 22 C. 970; 9 A. 992, 
Rel. Therefore oral evidence to prove that 
certain 6ums payable as profits to a mortgagor 
have beeo paid not io cash as required by the 
document but in another mode is admieeible. 
(Motktrjee and Carnduff, JJ ) Ram awaT- 
\YAR V TULSl PRASAD 8JNGH. 

16 C.W.N. 187 = 11 l.C. 713-14 C.L.J. fOT. 

8. 92 -Discharge — Promissory note 

payible on demand — Oral agreement for a 
different mode cf aischarge. 

Where a promissory note is payable on 
demand, an oral agreement inconsistent with 
the expres83 terms of ooulraot. is inadmissible 
in evidence. (Alartineau and Abdul Quaair, 

JJ.) Bharat National Bank moha* 

Lal. 68 1 
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EVIDENOE AOT (I o t 1872), 8. 92-Dls 
charge. 

S. 92— Discharge— Oral-- Remission— 

Htgislsreil lease. 

Ao intimation Irom the landlord that the 
reduction hitherto allowed would cease afier 
the date ot the letter, discharges the tenant 
from paying the oontraot rate tor a particular 
period. No ooneideration is necessary tor this 
remission and doee Dot oontravene 8- 92. 
iAylivg and Seshagiri Aiyar.JJ.) MAHABAJA 
OP BOBB1LIU. RANOU APPALA NA1DO. 

32 1.0. 703=11916) M.W.N. 149. 

S. 92 — Discharge — Mortgage — Oral 

sale tor what purposes admissible. 

Per Phillips, J. (Spencer, J. dissenting). 
An oral sale following a mortgage is not an 
agreement modifying or rescinding the mort- 
gage but is one discharging the mortgage and 
although it does not efleot a legal tranefer of 
the property, yet there is nothing in 8. 92, 
Evidence Aot to ezolude evidtneo of tho 
transaction as showing disoharge of mortgage- 
debt and as showing the nature of possession 
by the mortgagee therealter as owner, 11 
C.L.J. 607; 30 M. 311 ; 26 M. 195 ; 27 M. 368, 
Foil.; 37 M. 423, Diet. { Spencer and Phillips, 
JJ.) THOTA KOBA GOVINDU 0. PEPAKAYALA 
MAI.LA1YA. S 10. 678. 

[View of Phflllpi, J. uphold In L.P.A. Vide 

(1921) M.V.N. 1.] 

— — — S. 92— Discharge of mortgage— Invalid 
oral sale. 

Oral evidenoe is admissible to prove disoharge 
ol a mortgage by payment of money or by 
receipt of profits, but uot to prove a disoharge 
by an invalid oral sale of the equity ol redemp- 
tion iu a portion ol the mortgage property in 
disoharge ol the mortgage-debt. (Miller and 
8adasiva Aiyar, JJ.) Ariyapothiba v. 
Muthokumaraswamy. 37 Kad. 423 = 
28 M.L.J. 830 = 12 M L T *26 = 
IB 1.0. 818 = (1912> M.W.N. 884. 

———8. 92 — Discharge — Oral agreement 
altering mode of payment if acted upon it ad- 
missible. 

Where an oral agreement ia made whiob in 
reepeot of manner of payment resoinds or 
modifies a oontraot, grant or other disposition 
of property reqnired by law to be in writing 
abd actually written and registered and 
any payment is made in aooordanoe with 
auoh oral agreement, whether in oomplete or 
partial satisfaction of the oontraot, 8. 92 does 
not exolade evidenoe of that payment but it 
exolndes evidenoe of the agreement in respeot 
of future payments not in aooordanoe with the 
terms of the instrument. ( Eallifax , A.J.O.) 
BAMBHOO u. TlKABAM. 09 1.0. 310. 

83— Discharge— Mortgage— flubie- 

Iff •rSiST "™ 1 10 be m in posut3ion in 

An oral arrangement between tho parties to 
a simple mortgage by which the mortgagee is 
put in possession in order that he may enjoy 
the profits apply tham towards the satisfaction 

Voi. m-ax 


EVIDENCE ACT (1 of 1872), 8 . 92-Evidence 
of Conduct. 

of interest due, is perfectly legal, inasmuch as 
such an arrangement doe9 not vary, contradict 
or add to the terms of the original deed but 
only provides for the satisfaction of one of its 
conditions. <Sfunr£, J.C.) JAGAT PAL SINGH 
HARNAM SINGH. 3 °.L J. 244* 

VA I P. 74R =-a IQ O C. 166 


V 


Document silent aa to interest. 

Ss. 92, proviBO (6) and 93, IU. (h) — 

Document not mentioning rates o/ interest 
payable , per month or per ytaT—Oral tvidenct. 

Where a dooument provides for a rate of 
interest but does uot state whether the interest 
at that rate ia payable monthly or yearly, the 
intention of the parties must bo gathered from 
the dooument itself. Oral evidence inadmiesible 
for that purpose under 8e. 92 and 93 ol the 
Evidenoe Aot. ( Jenkins , C. J. and Idoohtrjee, 
j.) protap Chandra v. Mohamed ali. 

41 Cal. 342=3 19 C.L.J. 66 = 20 1.0. «3 = 

18 G.W.N, 992. 


8. 92, proviso (2)— Document, con- 

struction of — Ambiguity — InUnt\on % oral 
evidence of, whether admissible . 

Under 8. 92 (2) oral evidence of the inten- 
tion ol parties ia admissible only where some 
words in the dooument render it ambiguous 
and it seems that parties must have intended 
somethiog different. ( Oldfield and Seshagiri 
Aiyar % JJ.) MUTHUSWAMl AIYAR v. VARADA 
VYROYAN. (1920) M.W.N. 239 = 11 L.W, 852 = 

96 1.0« 476 = 27 M.L.T. 809. 


8. 92 (8) — Document silent as to 

interest — Nate not specified — Evidence — 

4<Zmi5Sifri2t(z,. 

A promissory note contained a rooiUl that 
interest wa9 to be paid at the rate ol Jjpor 
oent but was silent as to whether the rate ol in- 
terest aforesaid will be per mensem or per 
annum* field as the dooument was ambi- 
guous under ol. 6 of 5. 92 of the Evidenoe 
Aot, no evidonoe could be given to olear up that 
ambiguity. ( Jwala Prasad and Ross , JJ.) 
8ABJU 8AB v. 8UKBI LAL. 4 P.L.T, 577 = 

1924 P* 96. 

Evidence of Condoct. 

8« 92— Evidence of conduct— Conduct 

of parties to show oontraot was not intended to 
be acted upon— If admissible . 

Evidenoe of aots and oonduot of parties to 
show that oertain terms of a oontraot were 
□ever intended to be acted upon from their 
beginning is not preoluded by 8. 92 of the 
Evidenoe Aot, (ChalUrjee and Panton , JJ,) 
Nabkndha lal khan o. Bhola Nath. 

27 C.w N. 836 = 1923 Cal, «7. 

“ — 8. 92— fiuidenci of conduct— Admissi- 
bility* 

Evidenoe of the aots and oonduot of parties 
to a dooument ie not admissible between them 
to Bhow that the dooument la really not what 
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EVIDENCE ACT il of 1872). S. 91-Evldence 
of Conduct. 

itlpurports to be (J. Walmslev and Qhose, JJ.) 
Kamala Sant u. Ananda Chandra. 

71 I.C. 1030. 

S. 92 — Eiiier.cs of conduct — Ambi- 

guitp. 

Evidence of conduct id admissible for ooo- 
struing a d^ouannt if it is ambiguous in its 
terms but not otherwise. (A/> k*rjee, A.C.J 
and Fletcher, j ) Bhabani Nath Roy v. 
PORNA CHANDRA SARKAR. *3 C W N. 308 - 

61 I.C 818=33 0 L.J. 332 

— Si 92, 91 and 93— Evidence ot con- 

duet — Intention of the parties— Subs<qu?nt 
conduct. 

Subsequent conduct of parties is no; admis- 
sible to construe a document when its terms 
are unambiguous. The evidence may bo given 
to explain but not to contradict the doubtful 
terms of a document. A lease purported to 
grant a jagiri settlement requiring the lessee 
to bring the land under cultivation through 
tenants, together with a certain period of 
remission during which no rent was to be paid. 
Held, evidence of subsequent condact of the 
parties was admissible to make clear the inten- 
tion and purpose of the tentncy and to deter- 
mine the status of the tenant, f Fletcher and 
Ttunon. JJ.) 8ECRETARY OF STATE v. 
Gobind Prasad Babik. 39 I c. 934 = 

21 OWN, 303. 

S. 92 ’•Evidence of conduct — Intention 

of parties— Mortgage or sale . 

Evidence of coaduot is admissible to show 
that a document which is apparently a mort- 
gage is in reality a deed o f sale. *29 C. *256, 
Foil. (D. Chatter j*e and Newbould . JJ.) ALI- 
Sheikh V. Imam ali Sabkab. 35 1.0. 102. 

S. 92 — Evidence of conduct— If admis- 
sible— Lease — Lower rent . 

The allegation that since the execution of 
the kabulipat the tenant p aid rent at a lower 
rate than that stated in the kabulipat oan be 
proved to show that intention of the parties 
was that the kabulipat was not intended to be 
aoted upon or that there had been a waiver of 
the terms o! the lease. 6 O W N. 242, Foil. 
( Chalterjee and Newbould, JJ.) Kailasb 
Chandra Saha v Darb'RIa Rreikh 

32 I.C 251=20 C.W N. 317 

— S. 92 —Evidence of conduct— Registered 
lease— Rent, 

Variation of rent reserved by a registered 
lease must be made by a registered instrument 
and oral evidence be admitted to prove such 
variation. An agreement is none the less oral 
because it is to be inferred from the conduct of 
the parties. 12 C.L-J. 646, R-f. Oral evidence 
is admissible to prove any variation of tbe 
terms, where leasee aro not reg-stered. 
(Chatterjee and N wbauld, JJ.) MANINDRA 
Chandra Nandi v durga Sundabi Dasia. 

82 1.0. 183 = 20 O.W.N. 680. 


EYIDEN0E ACT (I of 1872), 8. 92-Fraud. 

3. 92—Eviiencs of conduct . 

In order to prove evidence of contemporane- 
ous oral agreement, oral evidence of subsequent 
conduot can under no oiroumstances be 
adopted ’Broadway and Harrison , JJ.) 

Fitzholms v. The bank of upper India 
Ltd. 4 Lah. 258 = 3 L.L.J 418 = 

1923 Lah. 318. 

— S 92— Evidence of conduct — Variation 
of c n'.ract — Lease — Admissibility of oral 
tvidmce. 

No oral evidence varying the contract rate 
of rent payanU by a tenant can be allowed 
c 'here a muchilica (lea-e) is pcoparly exeouted. 
The acc-p;anoe of Ie?s rent for a long period 
is conluot and is none the less oral evidence. 
I Aphno a >d Srshagiri Atyar, JJ.) M ah tRAJA 
OF BOBBILl v RaNGU appalla NAIDD. 

82 I 0. 703 = (1916* M.W.N. 149. 

S. 92— Evidence of conduct — Rate of 

rent . 

Where the agreement of parties is distinot 
and clear as to rate of rent the subsequent 
conduct of the parties is inadmissible in 
evidence to «how that some other rate was 
intended. ' Sadasiva Aiyar and Hannay, JJ.) 
SUBARRAYYA AIYAB V . KOLANDAVELU 
MUDALI. 26 1.0. 988. 

— S. 92 —Evidence of conduct— Intention 

of parties— Sale ani mortgage — Extrinsic 
evidence of acts and conduct. 

Enrioaio evidence as to Aots and oonduot of 
parlies to a transaction is admissible to show 
the real nature of a transaction ( e.g ., to show 
that a sale-deed was in reality a mortgage) not 
by what they intended to do. but by what they 
actually did, or have been doing, 25 Mad. 7, 
Dias. from 22 A 149 P.C. Expl. ( Kanhaiya 
Lai . A J.C.) ABDUL BA6IT V KHIDA BAKSH. 

26 I.C. 717 = 1 OLJ. 71#. 
[This It not law 42 1.0. 642 = 45 C. 320 (P.C.)] 

8. 92 - Evidence of conduct— Document 

in writing— Evidence inadmissible . 

Evidence of aots and cooduot of parties is 
not admissible tooontradiot or vary the written 
terms of an agreement. ’Das, J ) 8UKHAN 
RAI v. CHAKOWBI SINGH. 95 I C 782 = 

2U.P L.R. (Pat.) 119. 

Exhaustive. 

8. 93, proviso (1)— Exhaustive 

The first proviso to 8. 92, Evidence Aot, 
does not exhaust all tho oiroumstances wbioh 
may invalidate a document or entitle a person 
to a decree. (Mookerjee and Richardson , JJ.) 
Nadir Chand Saha v. Bibendra Natfi 
DUTT CHAUDHURI. 37 I C 128 = 

20 C.W,N. 1067. 

Fraud. 

S. 92, proviso (12 —Fraud— Extrinsic 

evidence— Sales ex f icie absolute — Alleged to 
be a mortgage— Evidence of a matters antece- 



"325 


326 


CIVIL DIGEST. 1911— 1923, 


EVIDENCE ACT (I of 1872), 8. 92— Fraud. 

dent> admissibility of— Notice of mortgagor's 
title. 

la a suit for possession o( properties 9old by 
appelUut to the respondents by deeds purport- 
ing to be of absolute conveyance, the former 
tendered evidence to show that to the know- 
ledge of the respondents they were mortgagees 
only, the mortgagor not being a party to the 
conveyances and of acts and conduct of the 
parties to show that they were intended to 
operate only as transfers of the mortgage inter- 
est, Held, that 8. 92 of the Evideooe Act 
did not oxolude evideooe in relation to matters 
antecedent to the sales in question showing 
that the respondent took with notice of the 
mortgagor’s title ; and that the case must be 
remitted for retrial. 8 92 doea not prevent 
proof of a fraudulent dealing with a third 
person’s property or proof notice of real state 
of the title ( Lord Robson.) Maung Kyin 
v. MASHAVESA. 88 Cal 882 = 

88 1 A. 146 = 15 C.W.N. 858 = 
10 M L T 103 = 11911) 2 M.W N. 80 = 
14 C L J 276 = 13 Bom L.R. 797 = 
8 A L J. 1184-21 M.L.J. 1105 = 
12 I.C. 39 = 4 Bar. L T. 273 (P.C.). 

8. 92 (1 )— Fraud— Dud of sale— Oral 

evidence to prove a mortgage. 

If the allegation is that the vendor had been 
induoed to eigo the sale-deed by fraud induc- 
ing him to believe it to ba a mortgage by con- 
ditional sale Oral evideooe is admissible 
under Evideooe Aot. 8. 92 (1). {Batchelor and 
-B'io, J J.) Soman* Basappa v Qadiqeya 
KOBNAYA. 85 Bom. 231=9 1.0. 941 = 

13 Bom. L.R. 113. 


— : 8. 92. proviso ft) -Fraud— Docu- 

ment obtained by - Oral evidence. 

Where a dooumeot is obtained by fraud and 
oomoe within proviso 1 to 8. 92, of tbs Act, 
ovidenoe of a contemporaneous oral agreement 
oontradioting the document is admissible. 
< Newbould f j.) mahamad abaj v. abdul 
<*AFUB. 631.0.888. 


3. 92. proviso W-Fraui— Proof of - 

Execution of document . 

It is only fraud in oouneotion with the 
entering into and execution of the document 
that oan ba proved by ortl evidenoe, not fr^ud 
subsequent to the execution thereof. {Maunq 
Ji '■ 1 MAONa 8HWB Hla V. Maunq 
0HET ' « 1.0.113. 


varli6y 8 * “• P rosI «® H) -Vraud-Third 

deling P roof of ^-Jalant 

ol nitio. |£t A H Pir T 8 pt0J,ec ‘yo f Proof 

aaS .led in *2? K? p8rt J porting be 

Illegality. 


EVIDENCE ACT (I of 1872), 8. 92— Intention 
of Parlies. 

Where it oan be shown that tbe considera- 
tion for a debt was losses in gambling, oral 
evideooe could bo let in to prove this (aot as it 
amouois to a want or failure of consideration 
within S. 93 (l). 9 C. 79 1 . D:st ( Richards , 
C.J. and Piggotl, J.) RaL GOVIND v. Bhaq- 
GUMAL. 33 AM. 358 = 21 [ G. 878 = 

11 A.L.J. 854. 

Implied Contract, 

S. 92. proviso (3 )— Implied contract— 

Compound interest — Banket s - Overdraft. 

Under a wri- ten contract between a banker 
and a customer, tbe latter was to be allowed 
to overdraw his oucrent account aod interest 
wa3 to be charged at a certain rate per annum, 
and to be calculated ou tbe daily balance due 
ou tbe overdraft. The course of business 
adopted by the bank was that at tbo end of 
eiob month interest wa3 added to the balance 
then due, and the total carried to the debit 
of tbe aooouot. Tha efleot of it was that 
compound interest with monthly rests was 
charged and euoh obsrge appearort on the faoa 
of the customer’s pass books. The customer 
wa9 aware ol this mod6 of computation of 
interest for several years but he raised no 
objection thereto. Beli, tbe customer had 
impliedly agreed to pay compound interest 
with monthly rests, and that B. 92 of tbe 
Evidenoe Aot waa no bar to tbe proof of such 
agreement by the banker. (John Edaa.) 

Habidas t>. Mercantile Bank 

<ft Bom. *74 = 97 M.L.T 233 = 12 L W. 988 = 
38 M L J 367-H9.0) M W.N 312- 
18 A L J 339 = 22 Bom L R 8*8 = 
2 U.P.L.R. IP.C ) 78 - 35 I.C. 622 = 

47 I. A. 17 (P.O.), 
Intention of Partle., 

! "7 8, 82 — JnUnfion of parties— Contract 

in wntmg-Consiruciton- Extrinsic evidence. 

The rate of payment for work done under a 
written aontraot is determined by the terms 
of the aontraot. Extrinsic evidence as to the 
rate ol payment allowed for suoh work to 
another contractor or to the same oootraotor 
under ano’.her oontraot is irrel-vaot 
inadmissible. {Lord Patmoor.) 8ETH 
WANT RAI v. THE 8EORETABY or state 
19 M L T 103-23 O.L J 
(1910) i M.W N. 2 >1 - 3 L w! S" 
83 1.0. 924 = 18 Bom. L.R 3jg (P.q.j 

. 8l Intention of parties —Salt, nr 
mortgage— D.ed appirenilu a Li.jj 

SS5,“ — “ 

Evidenoe is admissible to show that a Ba i. 

mortgaJe-de!d. a s U0 9j prSfhSi'o T** ° nly * 

44 I.A. ’236, P, II. {iiaclsod OJ P * ,kiea - 

Hmajiu ViaHNU, ’ 0 ?qf, C B ru,n P; J -> 
_Q r, .. Bora. 429. 

S. ® * intention 0 / parties- j 1 
—Oral agreement to prove it to 6- a Jr!.***' 

If the vendor had sixuaj ih« a a / ^,opr, 
i. b*.H. ae . a .j^*-*-** 
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EVIDENCE ACT (I of 1872*. S. 9 3— Intention 
of Parties. 

wagau oral agreement bv the defendant thu 
be wiuld treat )t *5 a m^r:gige evidence of each 
oral agreement 19 inadmissible under 8. 92. 
12 C^m L.R. 972; li B m L.R 1130; 22 A. 149. 
Foil. (BafcfcZor ani R' jo. JJ.) SOMASA 
Bassappa v. Gadigaya Kornaya. 

39 Born. 211-9 I.C. 941 = 13 Bom. L.R. 113. 

S. 92 — Intention 0 / panics - Lease- 

Oral evidence if admissible. 

Where there h a document evidencing a 
transaction of a lease, oral evidence in the 
shape of admission relating to the transaction 
of the lease is not admissible. ( Chapman and 
Newbould, JJ ) Kartik Mandal v. Rama 
CHARAN MaNDAL. 29 1 C. 502 = 

20 C W.N, 182. 

S. 92 —Intention cl parties — Contract 

— Construction of- Oral evidence tc vary ta rns. 

The rights of the parties to a contract must 
be deternrned upon the terms of the contract 
and oral evidence is not admissible to show 
that the parties intended to enter into a 
oontract different from that id the instrument 
itself. 12 O.L.J. 649, Foil. ( Mookerjce and 
Beachcrott. JJ.) SA8I BHUSAN DEY V. UMA 
KANTODF.Y. 20 C.L.J. 153 = 29 I.C. 171 = 

19 G.W.N. 1143. 

8. 92 — Intention of parties— Mortgage 

or safe— Value of property— Consideration of. 

The Court doe3 not infringe 8. 92 of the 
Evidence Act if in order to determine whether 
a transaction is a mortgage or sale. It look9 to 
contrast between the value of tho property 
and the consideration that actually passed. 

( Jenkins , C.J. and Mookerjee , J.) ABDUL 
Gaffub v. Sheikh Jamal. 

17 O.W.N. 1058 = 21 I.C. 90-18 C.L.J. 228. 

— 3. 82— Intewion of parties— Sale or 
mortgage. 

Oral evidence cannot bo given to show that 
the parties to a sale deed intended the tran- 
saction to be only a mortgage. (Scnit Smith 
and Shadi Lai, JJ.) GHAMAN v. Kanhiya- 
MAL. 19 P.W.R. 1915-26 1.0. 426 = 

121 P.L R. 1915. 

8. 92 — Intention of parties — Sub- 
sequent conduct. 

Evidenoe of the conduct of the partied sub- 
sequent to the execution of the document is 
admissible to shew what tho real meaniDR of 
the contraot was. (Johnstone and Chevis, JJ.) 
BALUKI MAL v. C.J. FLOYED. 

27 P.R. 1911 = 10 I.C. 1004 = 
118 P W.R. 1911 = 191 P L.R. 1911. 

Ss. 92, 93, 99. 96 and 97— Intention 

of parlies— Extrinsic evidence. 

When the language of a document is clear no 
evidence is admissible to explain tho language; 
when the words are ambiguous and cannot 
carry any definite meaning, evidence cannot be 
given to remove the ambiguity or to supply 
deteots. But where the language 0 ! a doou- 


1 EVIDENCE ACT (I of 1872;, S. 92-Intention 
of Parties. 

ment *13 capable of being applied to a Dumber 
cf persons cr things and the question in which 
cf these pcr?OD= or things is intended by the 
expression, evidence may be given to sbew 
wbat was the thing or who was the person 
intended. Where a Raja made a trust of bis 
Z a MIND A R! together with the buildings 
there:n and tho appurtenances thereto, a ques- 
tion arose- whether proper’ ies purchased by the 
Rija prior to the execution of the deed were 
included. It wag bold that the subsequent 
conduct of the Raja was admissible to prove 
tho intention. (Ayling and Seshagiri Aiyar,. 
JJ). 8URRAMAKI AIYAR V. RAJESHWABA 
SEETHUPATHI. 38 I.C. 627 = 40 Mad. 1016. 

S. 92— Intention cf parties— Simul- 
taneous transactions— Mortgage. 

Where the correspondence between mortga- 
gor and mortgagee shows that the transaction 
was an equitable mcrJgagc oral evidence 
may be admitted to show that they intended 
to create equitable mortgage by the deposit of 
title-deeds and a pro-note. iAbdur Rahim t 
O.C.J. and Scshogiri A iyar x J ) MUTHIAB 
CBETTY V. KOTHANDABAMASWAMI Naidu. 
31 M L.J. 347 = (1916) 2 M.W N. 221 = 
39 1 0. 864 = 4 L.W.472 

S. 92— Intention of parties— Extrinsic 

evidence- 

A mortgage-deed for an amount found due 
on setting accounts, recited the conditions of 
repoymout by instalments in kind, on failure 
cf any of which, the mortgagor was bound to 
return the whole with interest at cnoe. Bela, 
Per Curiam : — Exl-insio evidence of the parties’ 
intention was inadmissible to construe the 
document. (Abdur Rahim and Aylxng, JJ*) 
SURYADEVARA 8EETARAMAYYA V. 8URYA- 
DEVABA KOTTAYYA. 35 I.C. 111. 

S. 92— Intention of parties— Will — 

Proof of testator's intention — Surrounding 
circumstances . 

Oral evidence to prove the intention of the 
testator is dearly inadmissible but evidenoe aa 
to all tbi surrounding circumstances of the 
testator and boneficiaries would be admissible. 
IBakewell and Spencer , JJ.) GADIGERR 
MULA SUNKI REDDI V VBNGAL REDDI. 

30 1.0. 391. 

S. 92— Intention of parlies— Mortgage 

—Document found to be a mortgage but not one 
in terms— Parol evidence. 

If a document not in terms a mortgago is 
found to be in reality a mortgage, oral evidence 
of the iotention of the parties is inadmissible 
under 6. 92. 22 A. 149 (P.O.), Foil ; 25 M. 7 
Ref. ; 33 A. 340, Expl, and Dist ; 8 Bom. L.R. 
764, not Appr. (Miller and Sundara Aipar, 
JJ.) CHELLA VENKATA REDDY f. DEVA- 
BAKTUMI. 14 I.C. 65 = (1912) M.W.N. 164. 

S. 92— Intention of parties— Sale or 

mortgage. 

Where a document is in the form of an out- 
right sale the executant is preoluded from 
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EVIDENCE act (I of 1872), S. 92— Intention 
of Parties. 

snowing that*: it is a mortgage. but he is 
entitled to phow that the consideration has net 
been paid to bim aod he is entitled to retain 
possession until tho consideration is P*ia. 
( Twomey and Ormond, JJ.) Habdu.u Singh 
v. MO PO HTU. 49 LC * 931 ' 

S. 92—7 nteuticn of parlies— Sale cr 

mortgage— Evidence as to. 

Oral evidence cannot be let in to show that a 
document which purporte to effoot a sale *.a 
really a mortgage unless fraud on the part ot 
the party taking benefit under the deed 19 
sought to bo proved. (Maunq Kin , 3.) 
VENKATACHELDAM V. MAUNG TUN E. 

43 1.0. 669 = 12 Bur. L T. 98. 


EVIDENCE ACT (I of 1672), S, 9;— Interest. 

oral agreement to pay interest. But where tho 
defendant admits that he agreed to pay a 
certain rate, efieot may be given to such 
admission. (Jenkins, C.J. and Woodroffe, J.) 
LACBMI OHAND JHOWAR V . HAMENDRA 

PRASAD GBOSH. 26 J'S* 

18 C.W.N# 1268. 

S.S2, proviso (21— Interest— Promis 


scry hole siltni— Contemporaneous oral agree • 
merit— Whether provable . 

A contemporaneous oral agreement as to 
interest is Dot admissible under S. 9vJ of the 
Acc in a oase where the promissory note ia 
silent as to interest, 29 A. 33 fP.C.), Ref. 
tChitty. J ) Lachmi CHAND Jhowar v. 
ETamendra Prasad Ghosh. 

oc i n n*a r — 4 Q P W M < 9Kfl. 


— S. 92 ~ Inter. tioyi of parties— Fraud— 

Oral evidence (0 prove— Representation of 
intention on which the deed is sil'.nt. 

Where the accused obtained as advance from 
the complainants representing that he bad 
some boat loads of paddy and also executed a 
promissory note whioh however did not contain 
the representation of the accused. Held, that 
oral evidence was admissible to prove fhe 
fraudulent intention of the accused ae that is 
not inconsistent with the written agreement. 
8 I.C 969, Dipt. (Ormond, J.) NGA PO YON 
t>. Mohr Brothers & Co , ltd. 

18 Cr. LJ. 60=- S3 I 0. 3SS~ 
4 Bur. L.T. 279 = 6 L.B.R. 38. 

Interest. 

—8, 92 — Interest — Mortgage suit — 
Variation— Adjustment. 

In a mortgage suit, an adjustment oan be 
proved by a defendant but where a rate of 
interest is fixed in the document, any other 
arrangement is a variation, whioh oould not be 
proved undor 8. 93 of the Evidence Aot. 
(Newbould and Panton , JJ.) Bayrat Saha 
V. SADFR BAHA. . 61 1.0. 24l. 


; S. 92, proviso (2)— Interest— Entry in 

bahi—Oral agreement to pay interest . 

Evidence relating to an oral agreement 
entered in bahi to pay interest is admissible, 
62 P. E. 1911. ( Bevan Pitman , J.) Bhan- 
singh V . Gokal Chandi. 63 I.C. 187. 


proviso (2)— Interest- HaUhita 

silent about interest— Oral evidence. 

Oral evidence of tbe rate of intero9t is 
admissible nnder 8. 92 (3) in a olaim based 
on a hatohita or an informal memorandum of a 
loao, which ie silent as to interest. (D. Chatter • 
lea and Newbould. JJ.) Nabin 'Chandra 
HATH v. DEBENDR A MOHUN. 36 I.C. 612, 


Pwvl.o (%)— Interest— Promi 

osr ' 

Where » (raRlinry note la eileat as 
interest 8. 93, provi.o (a) bar. the admlaalon 
-any evidenoe to prove the oontemporaneoi 


S. 92, proviso (2) — Interest— Hundi 

—Evidence, oral. 

Where a Hundi does not provide for interest, 
no evidence of any separate oral agreement 
therefor, oould be adduced. 99 A. 33 P.O., Ref. 
to ; 10 I.C. 315. Foil.; 9 C.L.R. 901. Dies.; 12 
C.L.R. 163, Not foil. (Ken«in<?fon. O-C.J. and 
Bsadon, J.) RAM Gopal v. Stta Ram. 

268 P.L R. 1913*= 
20 I.C. 319 = 226 P.W.R. 1918. 

8. 92, proviso 12)— Interest— Negoti- 
able Instruvunt . 

When a suit 19 based on a Negotiable Iootru- 
mont which is a document of a formal charaoter 
the existence ot a separate oral agreement 
as to any rate of interest on whioh the 
instrument is eilent cannot be proved as pro- 
viso 2 to 8. 52, Evidenoe Aot doos not apply 
to the case. (Rattigan and Shah Din , JJ.) 
KlSHORE CBAND V. GURDITTAMAL. 

168 P L R. 1911 = 62 PR 1911 — 
10 I C. 815-162 P.W.R. 1911. 

S. 92, proviso (2) — Interest — .Pronw. 

5of y nefe silent — Oral agreement to pay interest 
—Negotiable Insfrumenf Act. S. 80 —Effect of . 

When a promissory note makes no mention 
regarding tbe payment of interest oral evidence 
is inadmissible, to prove a contemporaneous 
oral agreement to pay interest. All that oan be 
awarded to a plaintiff suing on such a promis- 
sory note is interest at 6 per oent per annum 
under B. 60 of tho Negotiable Instrument Aot. 
17 M.L. J. 286 ; 18 C.W.N. 1260 ; 1 P.L.J. 71, 
Foil. (Findlay. A.J.O.) YADO v . BEHARILAL. 

58 I G. 242, 

3. 92, proviso (2)— Interest— Mortgago 

— SwbarjMenf agreement . 

Proof of a separato arrangement regarding 
payment of interest oontradioting the terms of 
a mortgage-doed whioh provided for no interest 
expressly, ia forbidden. 11 O.L.J. 99, 10 10. 
196 ; 12 1.0. 896 ; 6 0.0. 18 ; n 0.0. 99 Diet. 
(SfMdrf, J.Q.) MIR MAHOMED HUSSAIN v. 

Mahomad asqar. 3 o L J lea- 

I 87 1 0, 28—19 0.0, 828, 
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EVIDENCE ACT (I of 1672), S. 92— Intereat. 

S. 92 proviso (2) — Inietest— Eundi 

silent abcul rati c/ interest - II hither oral ttid- 
*nce is admissible regarding interest . 

No evidence is admissible under 8.92 to 
prove an oral contemporaneous contract as to 
the rato of interest where tbe Hundi is silent 
*bout it. (AfuUicfc, J.) Banwari Lal v. 
Jagar Nath Prasad. 35 I.C. 431 = 

1 Pat. L J 71 

• 

Interpretation of documents. 

S 3 . 92, proviso (6) and 96— Interpre- 
tation cf documents— Description by bcundary 
and r.ame—Pte/erence. 

If a document directly describes two eets of 
circumstances but cannot apply to both, evi- 
dence may be given to ehow to which set it is 
intended to apply. A description in a con- 
veyance, lease or other document by boun- 
daries overrides its description by name or 
outturn. (Saunders J.C.) Nge CHO v Ml 
SE Ml. 10 Bar. L T 245 = 36 I C. 7 = 

(1916) 2 U.B R. 110. 

K&buliyat. 

8. 92, proviso [l)—Kzbuiiyat— Proof 

of— Non acceptance— Oral ei idtnce. 

Where a kabuliyat executed and registered 
by a tenant is proved by the tenant in a suit 
there i- nothing in the Evidence Act or the 
Registration Act to prohibit the landlord fr:m 
shewing that he never assented to or accepted 
the kibuliyat. [Fletcher and Duda , J J .) 
Heman r a Kumar Kar v. Birendranath | 
ROY CnoWDHUBY. 47 l.C. 1003 

— S. 92, proviso (4 — Kabulipac— Stipu- 

lation not to be enforced . 

A kabuliyat with a stipulation which the 
landlord has said i? not to b? enforced 
represents no real agreement between the 
parties and the tenant, canuot be deemed to 
have given assent to it. ( llookerjee and 
Richardson , J-J. > NADIR CnAND 8ABA v. 

Bibendba Nath outt Chaudeuri. 

37 I.C 129 = 20 OWN. 1C67. 

Landlord and Tenant. 

• S 92 f4j— Landord and tenant — Crea- 

tion o/ unircb by registered deed — Termination 
cf tenancy— Proof of. 

Even though a tenancy ha* been created ty a 
registered instrument the termination of tbe 
tenancy can be proved otherwise than by a 
registered instrument. There ie no question of 
varying of modifying tbe term-* of the lease in 
such a case. ( Teunon and Niwbould , JJ ) 
akooy Kumar Gous v. Ebadatulla k-zi. 

64 I 0. 663. I 

Lease. 

8.92, proviso (\)— Lease— Registered 

lease— Oral surrender— B. T. Act, S. 66. 

Even when tbe original lease is a registered 
one, a raiyat can orally surrender his holding 
under 8. 86 of tbe B.T. Act if it was not for ' 


EYIDEN0E ACT (I of 1672), 8.92— Lease. 

a fixed period acd its possession is given up* 
28 Cal. 266 ; 28 C.L J. 2*0. Ref.; 13 O L J. 
264. Dist. ( Chaturjee and Duval, JJ.) PORAN 
Matia v. indra Beni. 54 1.0. 752 = 

47 Cal. 129. 

— 8a. 92, provisos 4 and 115— Lease tn 

writing — Oral agreement dispensing with certain 
conditions. 

An oral agreement dispensing with certain 
conditions (as to the necessity for anotioeof 
renewal) in a written lea3e is inadmissible. 
Such a statement on beiDg assented to by the 
lessee, amounted to either to modification or 
rscission of the contract of lease within 8. 92, 
proviso 4. The statement did rot amount to 
an estoppel on tbe part of the lessor, so as to 
preclude him from deoyiog that the notice 
provided for by the lease bad in fact been 
given. iSanierson, C.J. a*d Word^offe, J.) 
MARZ D'CRUZ r JITENDRA NATH CHATTER- 
JEE. 46 Cal. 1079 = 53 1 C. 681 -‘29 C.L J. 94. 

S. 92, proviso (3j— Lease— Condition 

precedenl—Possessicn, 

It is open to a Court to admit evideDoe that 
an ijaia pUta granted by a landlord to a ten- 
ant was intended to be opera;ivo only in the 
event of the lessee being able to obtain posses- 
sion of tbe leasehold property, and possession 
was a coodition precedent to the attaching of 
aDy cbl giticn upon tho tenant to pay rent. 
(Richardson and Huda, JJ.) K*FILUDD1N 
EISWAS v. SArtDAB ALI. 51 I 0 918 = 

29 C.L J 478* 

S. 92 — Lease — Comm'ncemint of 

tenancy— Oral agreement to lease— Proof. 

6. 92, Evidence Act is no bar to evidence to 
show tbe time of commencement of tho 
tenancy under an oral agreement to grant a 
lease. [Ifcokerj.e and Roe, JJ.) KMDA8- 
CHANDRA BHAUMICK V REJOY K ANTA 
LAHIBI* 60 1 0 177 = 22 0 W.N. 190* 

S 92, proviso i)- Lense— Registered 

lease — Suit for rent— Subsequent correspond- 
ence varying rati of rent — Ratification — 
Defence. 

In a euic for rent on foot of a registered 
lease a plaintiff oannot recover more than 
what was agreed to be paid under tbe lease as 
tbe terms of that document could not be con- 
tradicted or varied by subsequent correspond- 
ence which was not registered even though by 
that correspondence a binding agreement 
may have been made between tbo parties for 
altering tbe rent payable under tbo registered 
pub-lease (Fletcher and Ntwbould, JJ.) 9HIBA 
PRASAD ROY CHOAVDHUBYf. BAMARENDRA 

Nath Bose. 41 1.0. 431. 

S. 92 — L*ase. 

Failure to register a lease oompulsorily 
rcgisterable acts a3 a bar to the admissibility of 
evidence. In such cases, oral evidence ia 
totally excluded ( Broadway and Abdul Qadtr , 
JJ.) LALA MOTI SAGAB V. DHABMA MAD. 

1922 Lah. oi* 
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ESIDEHOE ACT (I of 1S72), S. 92— Mistake. 

Mistake. j 

8. 92— Mistakes— Description of pro- 
perty— Reference to earlier deed 

Wbere cm a renewal of a mortgage an item 
of property was misdescribed and ibere was no 
property satisfying that description belonging 
to the mortgagor, reference to the earlier d- ed 
'of mortgage is permissible to establish ihe 
identity of the disputed item. (LtnWs'ip and 
Qokul Prasad , JJ.) ABDUL HaKIM Khan t. 
Ram Gopal, 44 A. 24B = iOALJ 53 = 

L.R. 3 A. 81 = 19 ii All, 4J. 

4 

- — S 92, proviso (1) — Misiakt — Mutual 

— Registered deed— Admissibility. 

Proviso (1) to 8. 9 2, Evidence Act, admits 
parol evidence of mutual mistake in a regis- 
tered mortgage-deed, (Saaasiva Aiyar and 
Napier , JJ.) KOTA CHINA MELL*YYA v 
KANNE KANTI VEERIAH. 3t I C. 671 = 

3 L W. 691. 


St. 92, proviso (1) and 91 — Mistake 

in description — Evidence to prtve t chat was 
actually sold — Rectification undtr S . 31, 
Sprcifi Relief Act . 

Under 8. 92, proviso (1) any fact may be 
proved either by the plantiff or by the defend- 
ant whiob would entitle him to a decree on 
the ground of mistake of faot or law. Whore 
there is a misdescription of the property sold the 
vendee oan claim a rectification of the sale-deed 
under 8. 31, Spcolfio Rohe! Aot. The combined 
effect of 8. 92 provisio (1) of the Evidence 
Aot and 8 31, Specific Relief Aot, is that (he 
defendant can resist a suit for possession on the 
ground that what was sold to him was d ffereot 
from what the salj-decd contained. Toe fact 
that he is a defendant does not disable him from 
setting np a plea whioh could have availed him 
bb plaintiff. (Seshapirt Aiyar and Napitr , JJ.) 
RaKGaBWaMI AIYANQaR V 80WRI AIYAN- 
GAB. 39 Mad 792 = 29 M L J 2*9 = 

(1915; M.W.M. 448=29 1. 41. 608 = 

IS M L.T 75 


8. 92, proviso (l)— Mistake -Vested 

interest — Ora l evidence — Admiss 1 6tf •/ y . 

To apply 8. 92, proviso (1) it must be 
proved either that the legal requisite of a valid 
agreement did not exist or that there wbb no 
free consent or that the document does not 
express what was intended to be embodied in 
it* The proviso does not apply where the docu- 
ment represents what the parties intended to 
put into writing though it might not be in 
accordance with what they intended to do, A 
parly oanoot be permitted to show that an 
estate given under a document immediately to 
the grantee should vest in him only at a future 
* vendor cannot be allowed to show 
that the sale-deed created rightB different 
from whit it purports to ereate. A donor oan- 
? ‘r®, aU ? wed 10 P*°ve that the gift was 
£S££ ft Will. ( Benson and 

flniSJf’- 33,) MOTATTAPPAN w. 
PALANI GOUNDaN. • 33 U m A 226 «■ 

(1913) M.W.H, 653-20 I 0. 924- 
' 2fiM.LJ.2B0, 


EVIDENCE ACT / of 1872)/ 8, 92— Mort- 
gage. 

S 02. proviso (1)— Mistake as to date 

— If assignee of mortgage -bond can show that 
the date is a misdescription. 

The aesignee of a mortgage-deed oan show 
that the date mentioned in the assignment 
boDd is a misdescription if Jhere is a mistake 
as to the date. 9 I.C. 729 Poll. [Benson and 
Sundara Aiyar , JJ.) NATE6A PlLLAI v. 
MUNUSaWAMI NaICKEN. 13 I.C. 313, 

Mortgage. 

S 92, proviso (4) — Mortgage — 

Rtgise'red usufructuary mortgage-deed— Subse- 
quent unregistered written agreement varying 
the mode in which r*nfs and profits are to be 
applied by mortgagee. 

Where there is an express and unambiguous 
stipulation in a registered mortgage-deed that 
the profits of the mortgaged property should 
belong to tbe mortgagee in lieu of interest, it 
cannot be varied or contradicted by reference 
to preliminary negotiations or previous conver- 
sations or by evidenoe of a sub-cquent unregis- 
tered dooumeDt. Effect must be given to the 
dooument as it stands and it is Dot open to the 
Court to treat it as merely usufructuary in 
form but creating a charge in fact. ( Lord 
Macnaghien.) ABDULLAHKHAN v. BaSBARaT 
HUSAIN. 35 All 48- 40 I. A. 81 = 

17 C.W N 213 = 13 M L T. 182 = 
(1913) M.W N. 131 = 17 O.L J. 312 = 
15 Bom. L.R. 432=17 I.C. 737- (P 0.)® 

25 M.L.J. 91. 

S. 92, proviso (4)— Mortgage— Oral 

evidence showing payment of a lesser sum in 
full satisfaction. 

Oral evidenoe is inadmissible under 8. 92, 
proviso 4 of the Evidenoe Aot to prove the 
defendant's case that the plaiutiff agreed to 
receive a lesser sum in lull eatiefftotion of ihe 
much greater amount which was duo on the 
mortgages. [Macleod, C J. and H^oton. J.) 
JAQANNATH V. BBANKAR. 44 Bom. 58 = 
5i 1.0. 089 = 22 Bom L R. 39 

Alio 48 1 0. 168 (F.B.) = 42 Had. 41. 

8 92— Mortgage— Properly mortgaged 

— Oral ividence as to — Admissibility of. 

Oral evidenoe is admissible as to negotiations 
antecedent to exeoation of the mortgage instru- 
ment, showing what was intended lo be offered 
and accepted as security was a certain ancestral 
share of tbe mortgagor in the original estate 
which at the time ol the mortgage was part of 
tbe separate boo dud t. 22 All. 149; 6 Bom. 
L R. 868. Ref. ( Mookerjee and Buckland, JJ.) 
Bepin Krishna Ray v. Jogesbwar. 

28 0 W N. 36 = 60 I C. 348 = 34 C L J. 256. 

: s. 92, proviso Mortgage- Default 

in payment — Agreement to take possession. 

B. 93 is no bar to the proof of an agreement 
between the mortgagor and mortgagee that oo 
the default of the mortgagor to pay tbe mort- 
gage money on the due date the mortgagee wa& 
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EVIDENCE ACT (I of 1872), 8. 92-Negotla- 

tions, 


EVIDENCE ACT (I of 1872;, 8. 92-Mort- 
gage. 

to tabe'possesgion of the mortgaged property. 
(Mookerjee and Cuming, JJ.) AFSArSbaik v. 
SAURAVA SUNDARI DASI. 40 I C. 371 =, 

29 O.L.J. 560. 

S. 92, pro.viso (4)— Mortgage — Subse- 

quent oral agreement— Release of —Mortgagor 
from liability. 

A subsequent verbal agreement entered into 
by the mortgagee and mortgagors, the mort- 
gagee agreeiog to hold eaob of tbo mortgagors 
liable only for his proportionate 6hare of the 
mortgage-debt contrary to the joint and 
several liability contracted under the regis- 
tered mortgage bond is inadmissible in 
evidence. The agreement would be admissible 
only if it is evidenced by another registered 
instrument. (Sanderson, C. J. and Mooker- 
jee, J.) Krishna Cbaran Barman v. 6anat 
Kumabdas. 44 Oal. 163 = 23 O.L.J. 24 = 

34 I. Q. 609 = 21 C.W N. 743. 


9s 92, proviso (4) and *38 — Mortgage 
Oral agreement to take less than what to due 
—Proof of admission in pleadings- 
A subsequent agreement by the mortgagee 
to tako less than is due under a registered 
mortgage is an agreement modifying the 
terms of written contract and if it ha9 to be 
proved, oral evidence is inadmissible under 
proviso (4) to 8. 92 of the Evidenoe Act. Where 
however euoh an oral agreement is admitted 
in the pleadings of the other party, proof of 
the agreement is dispensed with by 8. 58 of 
the Evidence Act. ( Wallis . C.J. Oilfield and 
Seshagiri Aiyar, JJ I Mallappa v. Naoa 
Ohetty. 42 Mad. 41=33 M L J. 333 = 

8 L.W. 322 = 2* M.L.T. 400 = 48 I C. 158 = 

« (1918 M W.N. 719. 

— — — S. 92, proviso (4) —Mortgage — Agree- 
ment to take lesser sum— Inadmissible, 

8. 92 (4) precludes evidence of an oral agree- 
ment to resoind a registered oootraot. 32 M. 
281 ; 9 I.C. 340 Ref. ; 23 M. 92 ; 23 B. 348 ; 30 
M. 231, Dist. An agreement whereby a lesser 
amount was agreed to bo taken or a different 
period wa9 fixed in respect of a registered 
mortgage would be a variation of the terms 
and would fall within 8. 92. A mortgage 
registered, oanoot be cancelled or re9oioded 
either orally or by an unregistered endorsement 
on the mortgage-deed reciting that the bond 
was cancelled and returned as the amount due 
was paid. 97 O. 589 ; 19 M. 288, Ref. 
f Seshagiri Aiyar and Kumaraswami Sas- 
iri , JJ.) NAMAGIRI LaKSHMI AMMAL v. 
Srinivasa aiyangar. 27 1.0. 269. 

S. 92, provisos (2) and (4 )— Mortgage 

by conditional sole— Conversion into usufructu- 
ary mortgage — Admissibility of oral evidence. 
Where evidence was addusod to prove that 
a mortgage by conditional sale was by agree- 
ment tamed into an usufruotuary mortgage, 
held, that ths alleged agreement was not in 


the nature of one contemplated by proviso 2 
to 8. 92 and hence evidence of euoh an agree- 
ment was inadmissible and also that as the 
mortgage was registered, no euoh agreement 
could be proved except by means of a registered 
instrument under proviso 4. ( Piggott, J.O. and 
Lindsay . A J.O.) AJODHYa Prasad v. JAGA- 
DISH SINGH. 13 1.0. 818 = 14 O.C. 321. 

S 92. proviso U)- Mortgage- Un- 
registered agreement 

A. B, mortgaged certain property to the 
plaintiffs C the third co-sharer died and his 
widow mortgaged her one-third share except a 
certain village to the plaintiff. It was alleged 
by O’s heirs that there was an arrangement 
agreed upon afterwards by which the mortgagee 
was to take the profits of the village B and 
utilize them to repayments. Held, that the 
agreement wa9 admissible in evidence and that 
the 8. 92 (4) of the Evidence Aot did not apply. 
(Sundar Lai, J.C ) KEDAB SINGH v. 8AMAR 
SINGH. 10 1.0.196. 

S, 92 (4)— Mortgage— Oral agreement 
as to terms of redemption— Admissibility. 

Where the parties enter into a oontraot, they 
can substitute another in its place and the sob- 
situted contraot is the one to be looked to, not 
the one whioh was first entered into. If the law 
requires that the substituted contraot shall be 
made only in a certain way and in oemplianoe 
with certain formalities euoh as writing and 
registration theD unlees it is so made, it oanoot 
take offset and the old contraot subsists. 
[Maung Sin, J.) U. Kyo v. Mg. PAN. Yo. 

1923 Rang. 102 (1). 

8. 62, proviso (4) — Mortgage — Oral 
agreement to forego interest— No discharge— 
Contract A<-(, 8 . 63. 

An oral agreement between a mortgagor and 
a mortgagee whereby the latter agreed to 
forego interest for thre6 years in consideration of 
tbo pa>ment of principal sum id a lump within 
a certain date is inadmissible in evidence. 
There bemg no payment of theprinoipal money, 
8. 63 of the Contract Aot did not Apply. 

( Twomry . C J. and Parlttt . J.) MAUNG 8HWE 
Min v. The Chetty Firm of a m. 

43 1.0. 913. 

Negotiations. 

S. 92— Negotiations — Oral evidence 

regarding what took place ai the time of deed . 

Where the plaintiff oontonded that the two 
documents vyhioh formed the foundation 
of the suit, formed a completed contraot ; 
whilst the defendant vendor urged that it was 
only a provisional arrangement conditional 
to the preparation by a vakil of a formal dooa- 
ment evidencing the contraot, held, oral evid- 
enoe to show what aotually took place on the 
oooaeion when the parties entered into the 
agreement relied upon by the plaintiff is 
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EYIDKNOB AOT (I of 1879). B. 92— Negotla- 

tlODff 

irrelevant and inadmissible, (Mr, Ameer t Ali.) 
HARICHAND MANCHARAM V. G0V1ND 

LDXMAN GOKHALE. ** + 

47 Bom. 333 = 28 C.W.H 73 = 

80 !.&- 28 = 17 L.W. 572 = 

32 M.L T. (P.C) 173 = 
L.R. 4 P.Q 84 =37 0 L.J. 440 = 

25 Bom. L.R. 531 = 1023 P.O. 47 (P.G.) 

S. 92— Negotiations— Express agree - 

ment—Term* not to be varied by evidence of 
preliminary negotiations . 

Where there is ao express and unambiguous 
stipulation in a mortgage deed that the profits 
o! the mortgaged property should belong lo 
the mortgagee io lieu of interest, it cannot be 
varied or contradicted by reference to prelimi- 
nary negotiations or previous conversations 
Efleot muat be given to the document as it 
stands and it is not open to the Court to treat 
it ae merely usufructuary in form but creating 
a oharge in faot. (Lord Macnaghten) ABDUL- 
LABKHAN V. BaSHARaT HUSSAIN. 

85 111. 48 = 40 I. A. 31 = 17 C.W.H. 238 = 
13 M.L T. 182 = 11918) M.W.N. 131 = 
17 O.L.J. 312 = 15 Bom. L.R. 432 = 
I7I.C. 787 = 2BML.J. 91 (P.C.). 

— 8. 92— Negotiations— Extrinsic ev id- 

enct— Tenancy— Lease— Existence of— Identifi- 
cation of property . 

Where there ie dispute as regards the identity 
and extent of the land leased, the Court can 
look at the correspondence that preceded the 
lease, [Rafique and Stuart , JJ.) 81 TAL Pra- 
• bad v . Badri Prasad. 20 A. L.J. 907 = 

1923 Alt. 53. 

— — - S. 92— Negotiations— Oral evidence 
as to negotiations antecedent to mortgage— If 
admissible. 

Oral evidence ie admissible as to negotia- 
tions antecedent to the execution of the mort- 
gage-deed, to show that what was intended to be 
offered and accepted as security was a certain 
ancestral share of a property and not one wbioh 
has been mentioned in the instrument. 
( Mookerjee and Buckland , JJ ) Bepin- 
. KRISHNA V. JOGESWAR. 34 C.L J. 268 = 

25 OWN. 38. 

— — S. 92 — Negotiations— Draft deed pre~ 
,pared before execution of document— Admissi- 
bility of. 

Drafts prepared long before exeonting 
documents are inadmissible to construe docu- 
ments which are not ambiguous. (Benson and 
8undara Aiyar,jj.) NArasimha Hrgadtbi 
v, BILLA Kebu PUJABI. 31 I.C. 543 = 

' 25 M.L J. 037. 

Oral Agreement. 
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8 . 92— Oral 


EVIDENCE AOT (I of 1872), 

Agreement. 

all and that it was to impose no obligation at 
all, until the happening of a oartain ovent may 
be proved. It may be shown that the 
menfc was not meant to operate until tne 
happening of a given condition ; out it cannot 
bo shown by pacol evidence that the agreement 
is to be detested on (he happening ot a B'^en 
event. 26 C 401 ; 42 I.C. 372. Ret. ( Ryves and 
Ookul Prasad, JJ.) ALI JawAD y. KULANJAn 
Singh. 44 A. 421 = 20 A. L J. 247 = 

L.R. 3 A 203=4 U.P.L R '& ■ 182 = 

1922 All 262. 

S. 92 (3)— Oral agreement to make 


“——-8. 92, provlio (3)— Oral agreement— 
Condition precedent. 

A penon ia not pumitted to vary the terms 
ot a written oontraot by proof of a contempora- 
oeons i oral agreement. Under S. 92, proviso 8 
^ oontemporaneona oral agreemant to the efiaot 
'that a written oontraot was to be o! no loros at 

Vol. Ill— 22 


payment as condition precedent to enforcement 
of deed . 

An ora! agreement to make a payment as a 
oondilion preoedent to the enforcement of » 
registered deed of relinquishment can be proved 
under 9. 92 (3) of the Aot. (Kanhoiya Lai , J.i 
BADAL RAM tJe JHULAI. 6310.861 = 

19 A L J. 816, 

3. 92— Oral agreement— Admissibility, 

If a document is formally drawn up, it 
would not be open to the parties to adduoo in 
proof of a contemporaneous oral agreement. 
18 C.W.N. 1261 and 9 O.L.R. 601. Ref. 
( Cuming , J.) MOTI BISWAS v HARIPADA. 

1923 Oal. 402. 


S. 92, provisos (3) and (4)— Oral 

agreement— Condition precedent to liability. 
Under provisos 3 and 4 respectively of B. 92 
of the Aot an oral agreement constituting a 
oondition preoedent to the attaching of any 
obligation under the contract, and a distinct 
subsequent oral agreement, modifying the 
written contraot, where the latter is not re- 
quired to be in writing and registered, can bo 
let in and prove 1. I Mookerjee and Fletcher % 
JJ.) Dina Nath v. Mktharam 

61 I.C. 788=83 0 L.J. 577. 


8.92(2) and (4) — Oral agreement— 

Share list— Registration, 

An oral agreement ia admissible to prove that 
a deed oallod “Share-list 1 * wbb not to boitreated 
as a partition-deed but merely as minutes of 
agreement and that a frer*h formal deed was in- 
tended to be executed. Bat if tbo deed itself was 
intended by tbo parties to be the final partition 
deed, it u inadmissible in evidence unless it is 
registered. (iLrishnan and Venkatasubbarao , 
JJ.) GUNDAPaNBNI U. KBISTNAYYAi 

16 L.W. 784 = (1922) M.W N 833- 

1923 Mad 160 (1). 

B, 92, proviso (3) — Oral agreeynent— 

Oondifton precedent to the taking effect of a 
contract in writing — If admissible. 

Oral evidence ie admissible to prove au oral 
arrangement that a dooument should takeeffeot 
only on oertain conditions happening, (Ahdur 
Rahim and Munro , JJ.) MAHAL1NGA AIYAR 
v, Hydeb BAHEB. 11 1 . 0 . 8BI- 

0 M.L T. 450. 
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BYIDENGE ACT (1 of 1872), 8. 92— Oral 
Agreement, 


“ J fi2 » pfoYlao (3j— Oral agreement — 
Condition precedent to the attaching of any 
obligation . 

An attempt to show that the agreement 
reduced to writing is not what it purported to 
be but something different, is opposed to 8. 92 
(3) of the Evidence Act but ora! evidence of an 
agreement constituting a condition precedent 
to tbe attaching of an obligation under the 
instrument could be proved. (Batten. J 0.) 
TATIA v. 6AWANIA. 6 N L J 21 = 

1923 Nag. 135. 

S. 92 — Oral agreement . 

Tbe interlinoated words and figures in an 
ekrarnama were written after it had been sign- 
ed by the defendant. The plaintiff's allega- 
tion was that there was an agreement made 
before the execution of the ekrarnama, which 
justified the additions to the document which 
do not alter it in the least but merely explain 
it. Held, the effect on tbe document would oe 
as if no alteration bad been made, and the 
plaintiff would be entitled to produce oral evi- 
dence of the oral agreement 12 C.P.L.R. 33 
and 6 N.L.R. 1, Foil ; 44 Cal. 154. Foil. 

( Ballifax , A.J.C.) GANGA PR*SAD v. MOTI- 
BAM. 1922 Nag. 191. 

S. 92, proviso (3| — Oral agreement — 

Condition precedent— Proof of— Rate of interest 
— Evidence ns to. 

Proviso 3 to S. 92 of the Evidence Act is 
intended to embody tbe rule that when at the 
time of a written contract being entered into, it 
is oi ally agreed between the parties that the 
written agreement shall not be of any force or 
validity until some condition precedent has 
been performed, parol evidence of 9uch oral 
agreement i3 admissible to show that the 
condition has not been formed and conse- 
quently that the written contract has not 
become binding. Until that condition is per- 
formed there is in fact no written *greemeat at 
all. The proviso cannot help a pifl. who wishes 
to prove a separato oral agreement, as to iho 
rate of interest between him and the plff. when 
tbe document provides for interest at a specific 
rate 20 A L J. *247, Kel. [Lyle , A J.C.) 
Habib alt Kh*n v. Lah ram Nar*y*n. 

9 0 L J. 273 = 4 0 P L R. <0 G i 69 = 

1922 0 jdh 270. 

S. 92 ( 4i)—0ral agreement— Satisfac- 
tion of mortgage. 

Oral evidence of an agreement that a simple 
mortgagee under a registered mortgage-deed 
was to t*ko possession aud to oolleot rents and 
pay the profits towards reduction of the princi- 
pal »r admissible. (Sender Lai, J.C ) KEDAR 
Singh v summer Singh. iO I o. 196. 

S. 92 (4) — Oral agreement . 

In the mortgage there was a forfeiture olause 
to the ifimt that tbo mortgagor was to be 
debarred from redeeming tbe property after the 
expiration of two years from the date of the 
mortgage. A year afterwards the mortgagor 
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EVIDENCE 1ACT (I of 1872), 8. 92-Pro. 
mieaory Note. 

said, ho by a pyatpaing made over the land to 
the defendants who promised to allow redemp- 
tion at any time. Btld, the oral agreement 
could not be proved. (Maur.g Kin , J | U KYO - 
t\ MG. PAN Yo. 1 Bar. L J 193- 

1924 RaDg. 102 (1), 

8. 92— Oral agreement — Proof of. 
Dekhan Agriculturists Relief Aot, 8. 10-A 
allows oral agreement to be proved. ( Kennedy 
and Ray.mand % JJ ) Hambir Khan v. MURIJ- 
MaL. 15 S L.R 160 = 1922 Siod 39. 

S 92— Oral agreement — Agreement to 

sell— Oral agreement to vary ter ms— Admissibi- 
lity. 

Where the terms of an agreement to sell land 
are oiear and formal and a certain som of 
meuey was to be paid in four months, evidenoe 
of an oral agreement cannot bo let in to prove 
that a big portion of tbe money was to be paid 
on the day subsequent to tbe agreement to 6ell. 

( Madgacnkar , A J.O.) KBEMCBAND RATAN- 
CHAND v. DHALOMAL. 67 I 0. 19 = 

15 8 L R. 160. 

Parol Agreement. 

S. 92, proviso (4; — Parol agreement 

— Assignment of mortgage. 

Aq oral agreement between a mortgagee aDd 
the assignee of his interest whereby tho latter 
wi3to pay tbe consideration for the sale to a 
third person to tho credit of tho mortgagee is 
an attempted rescission of a contract required 
by law to be in writing by a subsequent oral 
agreement which is forbidden by 8 92, proviso 
(l) and is inadmissible in evidence ; nor can a 
suit be based on it. 30 M 231; 32 M. 281, 
Foil. (Abdur Rahim and Ailing. JJ.) IYETALY 
SURAYYA r. NALAMILLI VENKANNA. 

9 1.0. 340 - 9 M L.T, 326 

Plain Document. I 

S 92, proviso (6) - Plain document— 

Extrinsic evidence. 

A party cannot alter tbe naturo of a docu- 
ment olearly a sale-deed, after putting the 
signature, by adding something when it is 
registered, to make it mean PomethiDg other 
tbao it re ally appears to bo. When a document 
is oiear, perfectly plain and straight-forward* 
other extrinsic evidence of tho relation of the 
language to tbe existing faots is unnecessary. 

3. 92, proviso 6 allow? evidenco tft be put io 
only to explain tho terms of a document then 
required. ( Alacleod , O.J. and Crump t J.) 
Ganpat RAO APAJI JAGTAP V. BAPU 
TukaRAM. 44 Bom 710 = 

53 1.0. 574 = 22 Bom. L.R. 831. 

Promissory Note. 

S. 92, proviso (2 )— Promissory note— 

Contemporaneous oral agreement —Admissibi- 
lity of —Onus. 

Oril evidence to prove that the defendant'g- 
liability on a promissory noteexeouted by hinx- 
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EVIDENCE ACT (I of 1872), 8. 92— Pro- 
missory Note, 

and payable on demand, should cease by a 
specified date, ia inadmissible under 8. 93. But 
as the defendant’s case in evidence was that the 
promissory note was exeouted jointly by him 
and H as recited therein, but that it was orally 
agreed that the advance to the defendant on 
the note, was on the arrival of a specified date 
to bo fadd, as an advance by plaintiff (the 
payee) to H of a sum of money which plaintifi 
bad separately contracted to advance to H on 
(bat date, and that the joint promissory note 
ebonld be satisfied by a freab note given by H, 
evidence of the agreement was admissible under 
8. 93 (2) of the Evidence Act. [Lord Dunedin.) 
Motabboy Mulla v Mdl.ii Habidas. 

39 Bom. 369 = 17 H L.T 402 = 28 MLJ. 539 = 
13 A L.J. 5i9 19 0 W.N 713 = 21 0 L J. 807 = 
17 Bom. L R. 400 = 2 L W 324 = 
(1916) M W.N. 332 = 29 I 0. 223 = 
42 I. A. 103. (P.C ). 


S, 92 — Promissory note — Agreement 

that money wis not to be demanded until set'le- 
mem of accounts— Admissibility of. 

Where a pro-note is sought to bs enforced 
according to its tenor, i; ia not opon to tbe dolts, 
to let in evidence an alleged agreement that tbe 
pro-noto wa* executed only as security against 
an apprehended loss and that the aooounta bad 
to be looked into at a later date so as to ascer- 
tain the rights of the parties before tho pro-noto 
oonld be enforced. (Lindsay and S'uarf, JJ ) 
Sbiramp Firm of 6obha Ram Qopal Rai. 

44 A. 831 = 20 A L.J. 316 = L R 3 A. 483 = 
4 U P L.R. (Ai 133= 1922 All 213. 

- 8. 92 — Proviso (3) Promissory note 

passed to safeguard the plaint* ff against a proba- 
ble claim — Evidence is admissible fo prone 
condition precedent. 


In a suit on a pro-note tbe defence wa« 
that the promissory note in suit was papscc 
to aeoure plfl. against any claim that migbl 
bo made bv the prior mortgagees, who hac 
been fiaid ofl and from whom tbe defendant hac 
failed to ootain a re conveyance and that tb< 
nots was to be returned when tbe re conveyance 
was executed. Held, that the plea was as tc 
tbe existence of a condition precedent and ihi 
same should be allowed to be proved aooordmfl 
to 8. 92, proviso (3>. 45 Bom. 1156, Diet. (Shah 

„ TTnt J,) AHUED Sahib Bapc 

v. ubhaiva Harsi. 

25 Bora. L.R 887 = 1924 Bom 44 


“ D “ dvao °° andec tba oral oootraot 

*». *•> »* iti 

13 Bur. t.I. 233=22 Or. L.J 7 : 

13a2 L B 


BeelUli. 

“i “ s * M— RMi(ala-r8dt+detd 


Variation 

. • I 


EVIDENCE A0T (I of 1672;, S. 92- Sale. 

A vendor ie not estopped lrom shewing that 
tbe consideration elated to have been received 
in the deed was not actually received. 22 A, 317 
(P.C.); 2 Bom. L B. 563. Ref. to ( Bichardi , 
C J. and Tuaball, J.) POTHI «. ^ AND 
KISHOBE. 23 1.0. 27. 

S. 92-R(t,lals— Necessity lor mort 

gagt, 

In a suit for sale on the basis of a mortgage' 
deed whioh was executed in lieu of a prior mort' 
gage-deed, Dot produced in tbe suit, oral evid - 
eDce was admissible to prove the circumstances 
wbeD the mortgage-deed was executed to show 
that the mortgage was executed for a family 
neoeseity. ( Chamier , J.) RAM JAR BlNGH v. 
BHAOALD BlNGH. 17 I C. 669 = 

10 A L.J. 401. 

S §2— Recitals — Variance of. 

It is competent to the real purchaser under 
a sale deed to prove the paymeut of the pur- 
chase-money by parol, even though it was 
expressed otherwise in the kobala, (Chaudhury 
and Cuming, JJ.) KSHBTRA NATH ADHIKAR1 
V. Durgapada Manual. 52 1.0. 902. 


S 92— Recitals— Partition— Variation 

of. 

In spite of tbe apparent tenor of a deed of 
partition parties may prove either that the 
partition, was incomplete or that certain pro- 
perties were reserved for future division, 
[Sethagiri Atyar and Bah excels JJ.) DORAI- 
SWAMI KEDDUR v . RAJA GOPAL REDDIAR. 

34 1.0 712 = 4 L.W. 329. 

B. 62 - Rtcitals—Oral evidence to vary 

or contradict. 

8. 9‘2 of tbe Evidence Act does not exclude 
evidence of an oral agreement whioh oontra- 
diata, varies, adds to, or subtracts lrom DOt 
the terms of the ooutraot, but some recitals in 
tbo oootraot itself. (Das, J.) MUKOI BlNGH 
V. KlSHUN BlNGH. fll I.Q. 320. 

RellDqulahmcnt. 

B- 92— Relinquislnnent— Lease— Oral 
surrender , evidence of , i$ admissible . 

Where tbe lease is by registered instrument, 
oral evidenoo as to the surrender is admissible, 
[Chatter jee and Newbould, JJ.) GOPAL CHAN- 
DRA V. Harendra Nath. 63 1 0. 483. 

— 3 92. proviso <4}-flelinguts/i>nen<— 

Under-raxyati interest. 

Where au instrument regarding tho creation 
ol an Under-raiyati interest worth less than 
R*. 100 is registered, evidence may bo Riven of 
an unregistered doooment to ebow that the 
interest was relinquished. (Teuton and New- 
bouia, jj.) Borman Fakir v. Molla abddl 
k7A? - 87 10 . 819 , 


bale. 


—-—8. 92 proviso (fll- Sole de d-Evid- 
«n-e to show that gift tea, Mended. 

‘ 8 to show 

that a deed whioh is, in form a deed of sal. 
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EYIDENQE ACT (I of 1872), S. 92-Sale. 

with a receipt lor the consideration was in 
reality intended to operate as a deed of gift. 
(Lyri \ lacmgh(en). HANTFUNNISSA v. FaI- 
ZUNNISSA. 33 All. 310 = 13 O W N. 32t = 

8 A.L J. 373 = 13 CLJ. 510 = 
13 Bora L.R. 391 = 10 M.L T. 23 = 
(1911) 2 M.W.N. 370= 11 I.C. 393 = 
21MLJ. 1126 (P.C.). 

[Oa appeal from 27 All. 612.] 

S. 92— Sale— Oral evidence to vary 

terms of— Sale or mcrtgage. 

It is not permissible to a person, who wishes 
to impeach a written document of sale, to 
assume there muse have been an oral agree- 
ment to reconvey and t) ask the Court to 
believe that there must have been a represen- 
tation mide by the obligee to the obligor that 
the document would never be enforced a9 a 
sale-deed but treated a? a mortgage. (fJacUod. 
C.J. and Shah, J.) BAI ADH \R u. Lalbhai 
HibaCHAND. 21 Bora. L R. 239 = 

1922 Bora. 41. 

— S. 92. proviso (4)— Sale absolute — 

Conditional sale — Contemporaneous agreement . 

Where the document clearly indicates an 
absolute sale, do evidence cau be admitted 
of any other contemporaneous unregistered 
agreement by the vendee in order to state that 
tbo sale-deed was in reality a mortgage and 
was not unconditional or absolute salo. 93 
All. 310. Expl. (Wallis, C.J. and Seshagiri 
Aiyar . J.) PUTTI 8ESHA AIYAR v. KUP 
PACHAB. 26 M L.T. 291 = 10 LW.l- 

49 l.C. 699 = (1919) M W.N 67. 

S. 92. proviso (4 )— Sale— Mortgage — 

Unregistered agreement to reconvey— Whether 
admissible. 

A written agreement to reconvey immove- 
able property not being registered though 
compulsorily registrable can only operate as a 
contract, and in the aosenoe of fraud, o*noot 
be admitted in evidence to prove that a sale- 
deed wag a mortgage-deed, f Pratt J.O. and 
Crouch, A J.C.) BlLAWAL V CHOTHKAM. 

19 1.0 729 = 6 S L.R. 243. 


8cope. 

S. 92— Scope of— Deed unregieUred 

and unstamped— Oral evidence— Admissibility. 

Where a partition deed entered into between 
tho parties was neither stamped nor registered 
and the Court refused to admit it in evidenco 
but took oral evidence ol the terms of the 
partition. Held, that the parties having 
reduced their agreement into writing oould 
not be allowed to give oral evidence of the 
contents of that written document or of the 
verbal terms agreed upon before %he document 
wa9 executed. 19 Bom. L- R. 466. applied. 
(Mean, C.J. and Piggolt,3.) JA1 RamT>a6 
v. raj Nabaxn. 20 A.L.J 777 = 

L. R. 3 A. 583-45 A. 29 = 1922 All. 493. 


EY1DEN0E ACT (I of 1872), S. 92-Terma of 
the Contracts. 

S. 92 — Scope— Unregistered amalna- 

mah — Oral evidence of settlement— Admissibi- 
lity. 

Where an amalnamah is inadmissible in 
evidence (cr want of registration, no evidence 
is admissible on the question as to the persons 
for whom the settlement was made or as to 
the extent of their shares settled. (Chatter- 
Ue and Newbculd , J J.) Hem Chandra v . 
Sashi Bhusan. 63 1.0. 863. 

— S. 92— Scope— Acknowledgment in 

writing but unstamped— Parol evidence . 

Parol evidence is admissible to prove a debt, 
acknowledged in writing by the debtors, when 
such acknowledgment beiDg unstamped is 
inadmissible in evidence. I Le-Rossignol, J.) 
TIKHAN Ram V. Lal. 1922 Lah. 301 (1). 

S. 92 —Scope— Partition. 

Where an unregistered deed evidencing a 
partition cannot be proved, oral evidence of 
faotum of partition aod nature of parties' 
possession is admissible. (Dhobley, A J.C.) 
LaXMAN BHAT v BANABAI. 64 1C. 908. 

S. 91, proylio (9) — Scope • 

The oral agreement contemplated in 8. 92, 

proviso (3) only suspends the operation of the 
obligation aod an ora! agreement which is a 
defeasance would contradict tbo written 
agreement aod would therefero be inadmissible. 
6 Cal. 433, Rel. (Uittra, AJ.C) VlTHU 
J AIR AM V. AKABAM. 42 1C. 372. 

S. 92— Scope— " Between the parties, 19 

meaning of. 

8. 92 applies to all parties to a document 
whether the dispute is between the parties on 
the one side and the other or between the 
parlies on the same side. Parties on one sido 
to a transaction cannot be allowed to show 
that the transaction though purporting to bo a 
sale wa9 mortgage. (Pratt and Duckworth , 
jj > Maung Tun Gya\v v . Maung po 
THWE. 1922 L.B. 37. 


Terras of the Contracts. 

S. 92— Terms of the contract— Contrac- 

or shown to be agent . 

Where the question is whethor a oontraoting 
>arty acts for himself or for his principal, it is 
lot one relating to the terms of the contract 
k ad parol evidenco is admissible under 8. 92 
iroviso. Prima facie, a contraot by a person 
n his own name without more is a o^niraot by 
lim as principal. 5 Cal. 71 Ref. to. (Wallis, O. 
3.J. and Seshagiri Aiyar, J ) SOUTH INDIAN 
INDUSTRIALS V. MlNDI RAMJOGI. 

26 L0. 822 = 27 M L J. 801. 

3. 92 — Terms of the contract— Parties 

o document. 

Held, the landlord who gave or executed the 
receipt in question and the tenants in whose 
avoar the receipts were executed or to *bom 
they were granted and who aocepted those 
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EVIDENCE ACT (I of 1872), 8. 92— Third 
Parties. 

receipts were parties therein. Farther, the 
recitals in tbe receipts as to the period tor 
wbioh the payments were made and accepted 
do clearly evidence one of the terms ol the con- 
tract. Contracts of leases are in their very 
nature founded opoo executory consideration 
inapmuch as tbo payment of rent on tbe part 
of the lessee is to be mado in future at the 
stipulated points of time to the lessor. There- 
fore tbe recital in the receipts that tbe pay- 
ments wore made in discharge of tbe liability 
under the executory contraot is recital of uu 
essential term of the contraot. ( Wazir Hasan, 
A.J.C.) KUNWAB BEEARI LAL V • KaLKa. 

1923 Oudh 49. 

Third parties. 

S. 92 — Third partus — Conveyance 

absolute— Oral evidence to prove a ttansjer of 
mortgage toas in ttnded— Fraud, 

As between the parties to an absolute con- 
veyance, 8. 92 of the Evidence Aot precludea 
the giving of oral evidence to provo that the 
transaction was intended to be a mortgage only. 
The English equity dootrine permitting 
evidence of acta and oonduot of the parties to 
be given in evidence lor tbe purpoee of ascer- 
taining the true intention ol tbe parties is not 
applioable to India in the faoe of 8. 92. 27 
I. A, 68 Foil.; A B. 694 ; 9 0. 528 ; 16M.80: 
25 0. 603 ; 29 O. 266 ; 28 G. 289 Dissappr. 26 
M. 7 ; 30 B. 119 Appr. B. 92, however, applied 
ae between the parties only. Wherever 
accordingly evidence is tendered as to a tran- 
saction with a third party, it is governed not 
by tbe eeotion bat by tbe ordinary rules of 
equity and good oonsoienoe. Where therefore 
a person takes a sale-deed knowing that a third 
person ia the owner of tho property and the 
vendor is only a mortgagee and the intention 
of the parties is merely to transfer the mort- 
gage, oral evidence is admissible to prove the 
real nature of the transaction, Sem6fe. 
Even if 8. 92 applied to tho oase, proviso (1), 
would admit the oral evidence, as it would be 
a fraud to insist upon a claim to property 
arising out of enoh a transaction, tbe olaimant 
knowing that tbe true owner had never parted 
with it. (Lord 8ha\o)» MAONG KY1N v, 
MA8HWBLA. 40 Gal, 320 = 15 A LJ. 828« 
88 MX J 048-8 P«t.L W. 188- 
6 L,W, 777 — 23 O.W.N. 907-28 MLT 88- 
27 O.L J. 175-20 Bom. L.R. 278- 
(1918) MWN 800-9 LBR. lu- 
ll Bur L.T 21 — 
42 1,0. 642—44 I. A. 286 (P.G.) 

[Reversing 20 1.0. lll- 
fi Bur. L.T. 104 (P.0 ).] 

® Third parties— Suit for pre 
TS^^ Vtnde6 %1 earx document xoasnot 

®wIwk UI ! f , 0r 5 r 9“®“P«on on the footing on 
defendant had taken a deed of sale 
from tho owner the vendee can give oral evi- 

B 9? Evident Act ¥***"* ™ »ol a sale. 
0 , 98, Evidence Act, does not apply as tbe pro* 


EVIDENCE ACT (I of 1872), S. 92— Third 
Parties. 

emptor is not a party to the written instrument 
or the representative of either cf tbe parties 
to it. {Linasoy ar.d Sulaiman, J J- ) EHULLAN 
Blh’GH V . KHUSBIBAM. 

21 A.LJ. 932= L.R. 6 A. Civ. 41 = 

1924 All. 229 (2). 


— S. 92— Third party* 


Whenever evidence is tendered as to a trans- 
action with a third party, it is not governed by 
B. 92 or by tbe rule cf evidence which it 
contains, and in such a case accordingly the 
ordinary rules of evidence of equity and good 
conscience come into play unhampered by the 
statutory restrictions. (Afoelrort, C J. and 
Crump , J.) TALAK CHaND BHERAJ1 v. 
atmaram Kebhav Vaidya. 

25 Bom. L.R, 818=1924 Bom. 68. 

S. 92 — Third parties— Applicability — 


Sale or mortgage— Oral evidence, 

8. 92 only applies to parties to a document 
and their privies. In oaee6 of transactions 
with third parties, the eeotion baB do applica- 
tion, and the ordinary rules of equity and 
good conscience coma into play unhampered by 
any statutory restrictions, 45 0. 920 P.O* 
Ref. ( 8hah and Marten , JJ.) GANU 
RAMJI tJ. BEAD BaPUJIPATIL. 42 Bom. 012“ 
46 I.C, 662-20 Boro. L.R. 684. 

92— Third parlies— Evidence ad- 
missible. 

The provisions cf 8. 92 excluding oral evi- 
dence do not apply to a cnee where one of the 
parties to the suit is not a party to the docu- 
ment about which oral evidence is proposed* 
to be let in. ( Teunon and Ne%obould t JJ.)- 
BUKUMABI DEBI ti. KAUPADA MOKEBJBB. . 

45 I.Q. 18. 


— 8. 92— Third party— ‘Oral evidence — 
Proof of oral transaction . 

Where tho whole oontraok is not embodied in 
writing and when that part of the oontraot 
relates to a party not a party to tho dooument, 
oral evidence to prove that part of the oontraot 
is admissible. IWoodroffe and Carnduff, JJ,) 
Nathu Khan v. Bewak Koeri. 

9 1.0. 161 « lfi O.W.N. 408. 


® 92— Third parties— -Not affected. 
The prohibition in 8. 92 of the Aot appliee 
only to parties to a deed and not to outsiders. 
[Johnstone and Rattigan , JJ.) Megharam v . 
MAKHAN IjAIj, p p 101 |bw 

188 P.L.B. 1912-18 1,0. 687- 
9BB P W.R. 1912; 

— 8>. 92 and B9-77. ird parfirs-Safe- 

Evid,ncs to a how that transaction woa a mort- 
gage — 4dmiS3t6.li/y. 

8 i 99 « f Evidenoe Aot is an enabling 
aeo.iop ; 8. 92 is a disqualifying eeotion. The 
word varying in 8. 99 of the Evidence Aot 
covers the same ground as the words 1 oontra- 
dieting, varying, adding to or subtraotlm, 
from* in 8 92 of tbo Aot. 8. 99 provides ,^? 
persons who are not parties to a dooument, or 
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EVIDENCE ACT (I of 1872), 8. 92— Third 
Parties. 

theic representative in interest can adduce 
oral evidence to show contemporaneous agree- 
ment. 45 0 320 Erpl. [Sadasiva Aiyar and 
Napier, JJ.) KriSHNaSWAMI AIYAR v . 
Mangalathammal. 53 1 0. 243. 

— S. 92— Third parties— Parties on the 

same side —Admissibility of oral evidence . 

8. 92 of the Evidence Act merely prevents 
evidence being given to vary the terms of 
a dooument in a proceeding between the 
parties to the document and theic represen- 
tatives. Two persons who are arrayed on the 
same side such as joiot vendees oan give 
evidence to vary the terms of the written 
instrument in a contest amoog themselves. 
(Mitlra, A.J.C.) RAJIB HUSAIN v. Zingaraji. 

94 1.0. 962. 

S. 92— Third parties— Real nature of 

transaction— Evidence of —Admissibility. 

8. 92 of the Evidence Aot is confined to 
proceedings between the parties to the deed 
or their representative in interest and has no 
application to olaims by or against third 
persons. Parties to a transaction wbioh is not 
really an out and out sale are nos estopped in a 
euit for pre-emption brought by a third party 
from showing the real nature of transaction 
even when the document evidencing the 
transfer stands in tbo form of a eale deed. 
[Kanhaiya Lai and Diniels, A J.G.) BlSHU 
Nath Singh v. Baldeo Singh. 

47 1.0. 194=»21 0 0. 165. 

3a. 92 and 99— Third parties- Sale or 

mortgage— Extrinsic evidence as to show real 
nature of transaction . 

Extrinsic evidence is admisaiblo to 9bow tho 
real nature of the transaction both as against 
and in favour of persons not parties to the 
deed. To get at the real nature of the docu- 
ment, the Court has to look to the surrounding 
oiroumstanoea and subsequent conduct of the 
parties in addition to the terms of the docu- 
ment. ( Piggolt , J.C., and Kanhaiya Lai , 
A.J.C.) Baldeo Singh v. Puttu Lal. 

21 1.0. 69. 

3. 92 — Third parties— Sale or gift — 

Extrinsic evidence to show real nature of 
transaction . 

As between persons not parties to a deed, 
extrinsic evidence is adarssiblo to show that 
an ostensible sale is roally a gift. 23 A. 47d ; 
33 A. 340, R*f. ( Kanhaiyi Lal , A.J C ) ALLA 
BAKSH V. HAJJIN 1 AID ADI. 21 I.C. 60 

Ss. 92 and 99 — Third parlies - Exclu- 
sion of oral evidence . 

8. 92 applies only to pirties to the ccnlraot 
and not to a third party. A pro empior otn 
produce oral evidence to prove that an alleged 
mortgage is in reality a sale. [Lindsay. J.C. 
and Rafiqu *, A.J.C.) M.\JID\R Bibi v . 

Faz\l Karim. 19 l.C. 079-16 O.C. 9. 


EYIDEN0E AOT (I of 1872), S. 92— Usage. 

92 — Third parties — Oral ogreemenl 
not conformed to in written deed of compromise. 

Where au assignment is in writing, oral 
ovidenee to vary or alter its terms is admissible 
at the instance of third parties who impeach 
tho transaction as fraudaleot. iPratt, J.C, and 
Hauward, A.J.C.) PERUMAr, p. MuHsMMaD 
ALt - 17 I C. 39 = 6 S.L.R. 107. 

Trade Usage. 

S. 92, provl.o (3) —27a ie mage— 

Contract . 

Evidence of usage of trade applicable to a 
contract which the parties making it knew, or 
may bo reasonably presumed to have kuown is 
admisaiblo (or importing termi into the 
contract rcspeoting whiob the instrument 
itaelf is silent. ( Chaudhuri . J) Joy Lall 
< fc CO. v . MANMOTHANATH Mur LICK. 

35 I.C. 3 = 20 0 ». N. 365. 

3. 92, proviso (5i — Trait umge- 

Commercial contracts— Orjal evidence. 

The law reoogoizes the faot that merchants 
do not write all the terms of their oontraot but 
rely upm the knowledge and good faith of one 
another a9 to matters so well known that 
special reference to them would bo burden* 
soms and unnecessary and that they accord- 
ingly agreo on many of the terms of their 
oontraot by mere silenoe. Wbat the terms are 
must be shown by parol evideDoe. (Santferjon. 
OJ., Woodroffe and Mookerjee, J J.) LAKURKA 
COAL CO., LTD. v. JAMNADAS. 33 1 0.838. 

Usage. 

S 92 — Usage — Trade usage— Evidence 

of —When can be let in to vary terms of written 
contract— Must not render contract insensible , 
inconsistent or unreasonable. 

Evideaoe of trade mage oan be let io to 
vary terms of oontraot when it does not render 
oontraot insensible, inconsistent or unreason- 
able. ( Mookerjeo , A.C.J. and Fletcher. J ) 
KASIRAM PANIA V . HUBNUNDROY FUL- 
CHAND. 23 0.W N. 851. 

- — - -3. 92, p&ra. 5 — Usage— Customary 

incidents -of tenure , if proveaole to vary express 
provisions in a written contract • 

Whore ia dowl kabuliyat it was expressly 
provided that the tonauoy is neither heritable 
nor transferable, no evidence of oustom under 
those heads are *dmi*siblo under 8. 92 of the 
Aot. (Gr'av’S and N wbmld. JJ.i MAHOM- 
MED AYYUDDIN Ml A V . PRODYOT KUM*R 
Tagore. 43 Cal. 333 - 61 I C 303 = 

2 J C.W N. 13. 

S 02, proviso (8)— Usage— Written 

contract— Evidence. 

Toe mere faot that the mage varies the 
apouont oontraot is not of it3elf suffijiont to 
erolude tbo evidence. Tho test is, whether the 
moident if expressed in the written oontraot 
would cnkj it insensible or inconsistent or 
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*¥1DEN0E AOT (I of 1872), 8. 92— Usage* 

unreasonable. (Alcokerjee, C.J . and Fletcher, 
J.) KASIBAM FANIA V. IIUKNUNDBOY PUL- 
OHAND. 68 1.0. 896 = 32 O.L.J. 140. 


— 8. 92, proviso (5)— Usage— Interest— 
Pro-noie— Liability. 

Under 8. 92 no oral evidence can be given to 
eliow lhat the interest mentioned in a pro-note 
is not payable and a custom or usage repugnant 
to or inconsistent with the terms of a pro-note 
oftDDoi be proved. tFox. C.J. and Twomeu • J-J 

Muted Ebulappa Pillai v. Vunoku 

THATHaSYA MAISTBY. 36 1.0 9i7 - 

10 Bur. L T. 242. 


Variation of Terms. 

8. 91— Variation of let ms — Oral evi- 

dance — Admissibility to prove variation of a 
registered instrument optionally registrable . 

A mortgage was made by plaintiff to defend- 
ant comprising 3 items of property for an 
advanoe of Re. 99 and was registered. In 
irarsuanoe of this the mortgagee took possession 
of the first item aod another property in lien of 
the second item. Plaintiff paid into Court 
Rs. 99 and olaimed redemption of the two items 
alleging that by an oral agreement the second 
item in defendant’s poaaesaion woe given him in 
lieu of seoond item in the registered deed. 
Defendant pleaded inadmissibility of eztrineio 
evidence as regards item 2 and that the olaim 
with regard to this item was barred by limita- 
tion. lltld % (1) that the plaintiff was entitled 
to lead evidence to prove the two facts, vie ., 
that the defendant’s possession of the 2nd item 
wag that of mortgagee and never adverse to 
him ; (9) that his right to possession was ter- 
minated by payment of Rs. 99 only tendered. 
(Piggott and Walsh, JJ.) Baidbam u. Tika 
R am * 39 All. 300-89 I C 628 - 

18 A.L J. 257. 


•8 


_ i. -® a 7 Variation 0 / terms-Agreeme 

complete in iO«f/, 

A ooDlrnot lor .ale of land was entered in 
by means of a writing appearing in the books 
one of the parties. It was signed by both parti 
and witnessed. The defendant said that tl 
agreement appearing in the book did not oo 
tain the whole of the agreement arrived i 
between the parties but there was an oralagre 
inent that if anybody else per ohanoe ofleri 
more than R». 600 to the 1st defendant abot 
the agreed amonot before the ezpiry of Q 
E™? . ,n “ gr «meat. the agreement wit 
H.M 8 l ° be * reated as aud voi, 
J: *• !’ h * , ?“ 01 9 ab T °«‘ oral agreemet 
a **. ma 7 very well be the 

enfo»r«rf .I 9 ' 180 *8 r ® B ®«nt which oould t 
oould be a d daa S’ bo " ° ' ‘ d a 0 c 

«'« «“r iuhir. 0 o . r 0 ?ii‘“; 


EVIDENCE ACT fl of l»7i), S. 92 -Varia- 
tion of Terms. 

visos of 8. 92. {blaclcod, QJ t and Crtimp. J.) 
TUKARAM MaHaDAPPA v. JaGaNNATH. 

1923 Bom. 236. 

S. 92 — Variation of terms— Oral agree- 

vient postponing payment, if cm be proved, 

Io a suit on a pro*noie payable oo demand, 
the promisor cannot, under 8. 92 (3) of the Aot 
lead evidence to prove a contemporaneous oral 
agreement by the promisee thaw tbs latter would 
not present it until be disobareea an inoum- 
braDoe on certain properly. (A/a l*od % 0 J. and 
Shah, J.) VISHNU Ramchandra v. GANESH 
KbisHnA. 45 Bora. 1155 = 63 I C. 673 = 

23 Bora. L R. 488. 

— S, 92, proviso (6 j — Variation of terms , 

evidence to — Conduct — Sale or mortgage — 
Intention cf parties . 

Where a documoat is perfectly plain no 
eztrinsio evidence is required to show in what 
manner the language of the documents related 
to existing facts. There may be oases where 
suoh extnosio evidence is required and it will 
therefore be admitted. But it can only bo in 
suoh cases where the term* of the documents 
themselves require explanation and then evid- 
eooe oao be led within the restrictions laid 
down by proviso to 8 92 of the Evidenoo Aot. 
Where a dooument ba9 stood more than fifty 
years it is extremely undesirable to Allow evid- 
ence to oe led to show that the dooument is 
not what it appears to be on the face of it. 
[AlacUod, C.J. and Crump, J.) OtNPATORAO 
v. BAPU TUKARAM. 4ft Bora. 710 = 

58 1 0 374-22 Bom. L.R. 831, 


— -- , Jjf lorrns — uenami' 

dar obligor can't be proved the real obligor or 
obltgee. 

Where there i'b a written oontracfc, the ob- 
ligor or the obligee might not give parol evid- 
ence to shift bis liability or to seek bis remedy 
from a third person even though the facte were 
witbm the knowledge of the parties on the 
ground ihat the obligor on record was only a 

r e . n v^“V 8 J M i5 ‘ R * f « amnn. J.) 
LAXMIBAI V. KBSHAV ANNAJI ?3 I c 8fiB — 

18 Boro. L.R. 13*. 

-i M "/ ar4 f • ion of InMmrnt 
bond- Oral undertaking to waive prevision 
for payment 01 whole on default— Inadmissible. 

th* n, U !T, qUem ° ral UDderlBk '“g OD tbe part of 

nat«l* d . ‘ A! 0 W ?' ,e h,B r ' ght ‘° “>« 

, °' th ® who,a amount on two suoceB- 

aive def.ults of payments of instalments is a 
venation of tbe oontraot and is therefore inad- 
missible in evidence und.r 8 9i of the Evid- 
ence Aot. {Chuly ond IValmsley, JJ.i Hara 

Rumab baba «. Ram Chandra Pad 

*7 I C. 913. 

— --8. 92— Variation o/ferroi-P omiarorp 

nofe-Evtde-iee to show l Aa ex c utant toae sure y 

wh “v a a ® U '?°“ a P»»n*-«iOfy uou the quesliou 
l b def0ndanl ®*eoutant of the note, 
signed it by way of security for others cannot 
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tion of Terms. I tion of Terras. 


be tried or determined except so far as it affects 
the qmstion of consideration. ( Chilly and 
TValmsley, JJ.i DURGA CHARAN BOSE t*. 
LAKFII NARAiN BERA. 47 I C. 917. 

S. 92— Variation of terms — Evidence 

o/ motive. 

Where a ' B*rgi Kabuliyat * containing a 
numoer of terms had as clause that on failure 
of crops R?. 25 par annum is to be paid : Held , 
that under S. 92 no oral evidence could be ad- 
mitted to show that the clause about payment 
of Rs. 25 was inserted solely for purposes of 
registration as it was not so stated on the fact 
of the instrument itself. ( Mookerjee and 
Beachcoft , JJ.) BASIRUDDIN v. AFSABANESSA 
Bibi. 40 1.0. 833 = 21 C.W.N. 860. 

8. 92 — Variation of terms — Mortgage 

— Splitting up o/ contract. 

Oral evidence to prove an agreement between 
a mortgagor aod mortgagee having the efleots 
of splitting up the contraot contained in the 
registered mortgago-bood is inadmissible. 
( Sanderson , C. J. and Mookerjee , J.) KRISHNA 
Charan Barman v. 8amat Kumar Das. 

44 Cal 162 = 28 C L J. 24 = 

34 1.C. 609 = 21 C.W.N. 740. 


8. 92— Variation ot terms — Sale — 

Agreement to reconvey. 

Where there is an out and out sale no oral 
evidence of a contemporaneous oral agree- 
ment varying the terms of the sale-deed or 
importing an agreement to reconvey as part of 
the same transaction is admissible 2*2 I.C. 4 ; 
12 All. 987 (P.O.), Foil, and 22 All. 149 (P.C.) 
Diet. (Scott- Smith and Le-Rossignol , JJ.) 
Mahomed Mir v. Faizal Hassan. 

74 P.R 1918 = 47 I.C. 418 = 163 P W.R. 1918. 


S. 92 — Variation in terms— Uncondi- 
tional promise to pay -Oral agreement to excuse 
payment in certain contingencies . 

Where in pursuance of a settlement of a dis- 
pute relating to a contraot of sale, the oontraot 
was cancelled and the defendant gave an uncon- 
ditional promise in writing to pay a oertain sum 
of monoy to the plff. as unliquidated damages, 
held , in a suit by the plff. against the deft, on 
the promise to pay that the defendant cannot 
prove a contemporaneous oral agreement to be 
excused payment in certain contingencies. 
(Badasiva Iyer and Spencer , JJ.) 8UBBAIYAR 
v. Kuppusami Iyer. 41 M.L J. 841 = 

68 1.0. 788 = (1921) M.W.N. 636. 


-8. 92 — Variation ot terms — Evidence 

of surrounding circumstances token admissible. 

Evidence ot surrounding circumstances is 
not admissible for oontradioting the terms of a 
document. Recourse may bs had to them only 
for the purpeso of ascertaining and giving 
effect to the intention of the parties ^ 
document itself. (Wallis, C.J. and Oldfield, 
J NABA8INGEBJI t>. PA ^ N TI PABTHA- 
SABATBY. (1921) M.W.K. 019. 


S. 92 — Variation of terms— Gift— 

Conditions — Introauction cf. 

To introduce a condition into a document 
(a gift deed) that is on the face ot it uncondi- 
tional and absolute is to vary the terms there- 
of within 8. 92. Oral evidence is inadmissible 
to preve that a gift unconditional in its terms 
was revocable by the donor if future services 
were not rendered. [Spencer and Krishnan , 
JJ ) RANGA RaO V . KITHPRI AUMAL 

42 I.C. 263=11917) M.W.N. 634. 

S. 92 — Variation of terms — Oral 

agreement releasing one ot the joint prcmiiots. 

Evidence is inadmissible to prove a contem- 
poraneous oral agreement between the promisee 
and one joint promisor that the latter is not 
liable under a promissory note. iSadasiua 
Aiyar and Spencer , JJ ) 60BANALINGA 
MUDALI v. PACH1NAICKEN. 38 Mad. 680 = 
14 M.L.T. 539 = (1914) M.W.N. 27 = 
22 1.0. 1 = 26 M L J. 118. 

8. $2 — Variation of terms— Negotiable 

instrument — Signed as principal— Liability 
as surety— Oral evidence. 

A person signing a pro-note as principal 
cannot prove by oral evidence that he wae 
only intended to be surety. An unconditional 
undertaking to pay cannot be varied by an oral 
agreement UDder 8. 92 of the Evidence Act. 
(ZJstuon and Sundara Aiyar , JJ.) NABASIMHA- 
MOOBTBI V . RAMASWAMY. 

(1913) M.W.N. 838 = 24 M L J. 91 = 
18 I.C. 698 = 13 M.L.T. 104. 

8s. 92 and 115-Partafion of terms— 

Oral evidence . 

8. 92 of the Evidence Act should not be read 
subjeot to 8. 116 of the Aot. In a suit ; for 
possession of property on the basis of a sale-deed 
defendant pleaded an oral agreement whereby 
plaintiff had agreed to return the sale-deed 
to defendant and to relinquish his olaim. Bela, 
that by S. 9^ the defendant was precluded from 
proving the oral agreement and therefore the 
plaintiff was not estopped from proeeouting hie 
suit by reason of suoh agreement. 29 ' M. 33b , 
36 C. 920. Ref. ( Benson and Ayling , JJ.J 
PICHAMMAL 0. PONNAMBALA SHATTER. 

15 l.U. oZo. 

8 92— Variation of terms— Salt- 

Rescission— Mutual consent — Parol tndtnce. 

The (aot that patties to a sale-deed, duly 
exeouted and registered , subsequently resoindea 
it by mutual consent, cannot be proved by oral 
evidence nnder S. 92 of the Evidence Aot. 2 tJ. 
647, Eel. (Sundara Aiyar and Ayltng, J - • 

BLJJUK ALLU PAPAKKA l>. YEDDOLA KOai 

REDDI. IB * 0 2M * 

8s. 92 and 99— Variation 0 / terms— 

Sale— Evidence to proof gift. 

A party to what is on tho (aoe of it a . ea 6 
deed cannot in a suit with a person who ib no 
party to the deed produoe evidenoe to Bnow 



354 


353 


, CIVIL DIGEST, 1911—1923. 


EVIDENCE ACT (i of 1832). S. 92— Varia- 
tion of Terms. 

that the deed was really a deed ol gilt. (Lyle 
and Ashworth, A.J.Cs.l A8HFA HUSSAIN v. 

8yed Nazib Husain. 8 O.L.J. 583= 

88 1.0. 981-22 0 0. 222. 


■■■•8. B2 — Variation o I term— Statement 
ol deceased regarding revocation — Oral evidence 
as to— Admissibility, 

Oral evidenoe a* to statements alleged to 
have been made by a deoeaeed executant as 
having the efleot of praotioally oanoelliDg a 
registered instrument oannot be admitted 
unless there are anomalous and euspioious 
oiroumstanoea already in existence. [Piggott.3.0. 
and Lindsay, A.J.C.) Mir 8YED Hasan 
v. TYAB BegaM. 28 I.C. 817 = 1 O.L.J. 891. 


'8. 92 — Variation of terms— Bond »/ 

writing— Oral evidence to vary terms— Execu 
ant claiming to be surety. 

Where a person has exeouted a bond as the 
debtor, he oannot adduce oral evidenoe to prove 
that he was merely a guarantor. (Uaung 
Kin, J.) MAUNQ KYA v. PERIA KABUPAN 
Chetty. 1 Bur. L.J. 187 = 70 1.0. 872 (1) = 

1923 Rang. 18 (2). 

8. 92 -Variation of terms— Promts- 

scry note— Joint ezeoution—Oral evidence to 
prove liability as surety. 

It is not open to one ol the exeoutants ol a 
pro-nolo to adduoe oral evideooe that he was 
a surety. (Young, J.) VELLUN OHETTY v. 
WOOMIDI VIBAMAIAH, 29 I.C. 780. 


—8. 92 — Variation ol terms — Hundi 

payable at sight— Contemporaneous oral aoree- 
mtnt, 

A contemporaneous oral agreement that the 
whole amount of a buodi payable at eight 
should not be paid but a less amount, does not 
faU under the proviso to 8. 92 of the Evidenoe 
Aot and is inadmissible in evidence, (Fawcett 
A.J.C.i Firm of Koovebbhan bukhanand 
V. FlBM of MADaN DAS 8IBOOMAL. 

49 1.0. 198 = 12 S.L.R. 70. 


— — —8. 92— Variation of terms— Promisst 
note- Summary suit -Plea o/ security. 

ft I Yvvvm'!? ry . 8ui ‘ on a uac 

u. AAAYUi, the plea that the oontraot sued c 

was a conditional agreement oannot be allow 

aa the oontraot embodied in the note is 

unconditional agreement to pay and the obii 

ol the pro-note is to show that the portion! 

transaction represented by the note is 

and ‘ he 'mention is tt 

rluiT 3 “ J " laU,e hereto should be se, 

A J S t PU ?r 8 , a o ed - (3 0 0 6a ’- Foil.) (Cron! 

Sueh.LS™* 1 ' »• 

® a! 


lion 'oi 

a, «- w4 J£"3E!; 

Voi. in — as 


EVIDENCE AOT (I o 1872), 8 . 93. 

the lease. (Rafiquemnd 8tuart, 33 ) SlTAL 
Prasad v. Badbi Prasad. 20 A L.J. 907= 

L.B. 8 A. 828-1928 All. 88. 

—8. 93— Ambiguity— Evidence of con- 
duct. 

Obiter . — Wheie a lease is ambiguous, evidence 
of user under it may be given in order to show 
the sense in which tbe parlies used the 
language and their intention id exeonting the 
instrument wbether tbe ambiguity ie latent Or 
patent. (1919) A.G. 533, 537, Raf. (Afoofc»r;'se 
and Panton, JJ.) GURU Pbasanna Bhat- 

TACHABYA V. MADHUSUDAN CHOWDHUBY. 

26 C BN, 901 = 64 I.C. 824 = 

88 C L.J. 87. 


8, 93 —8ale certificate. 

Ho evidenoe can be given to oontradiok the 
terms of a aale certificate but Bvidancemay be 
admitted to interpret ils terms when they are 
ambiguous and stand in need of explanation. 
(Uooherjee and Btachcrcft, 33.) Babhamdho 
Sinqh v. Ram Habain Singh. 

22 I.C. 260=19 C L.J. 182. 


——8. 93— Parol evidence inadmissible 
when document is ambiguous, 

When the terms of a dooument are ambi- 
guous on the face of it, parol evidenoe is not 
admissible to prove tbe intention of the 
exeoutant. (8hadi Lai and Jones, JJ.) 
BABKATBAMV. ANANTBAM. 81 1.0,832 = 

188 P.W.R. 1918, 


8. 93 — Bequest lor ' Dharmarth \ 

Where the trust is for 'Dharmarth' without 
spsoifying the special oharity, oral evidenoe is 
inadmissible to prove that ‘Dharmarth’ was 
intended to mean only the maintenance of 
Langar. (Rofisr/son and Rattigan, 33.) Gub- 
DIT SINGH V. 8HEB BlNGH. 

88 P.W.R. 1912-108 P.L.R. 1912- 
14 1.0. 2*7=78 P.R1912. 


~ r~ S .\ 1 Language ol document detective 
—Oral evidence not allowed. 

Where the language of a doocmenl is 
defeotive, oral evidence is not allowed under 
8. 93 to supply the defeot. (JPailia, C.J. and 
Oldfield, J.) N A BASINGER JI V. PANUOANTI 
PABTHASABTHY. (1921) M.W.N. 819. 

*8. 93— Ambiguous expression — Evi- 
dence admissible to explain if. 

The expression ' moveables ' does not include 
paddy and therefore evideooe is admissible to 
prove that it was left undivided. (Stshagiri 
Atyar and Bahewell, 33.) Dubaiswami v. 
RAJA GOPAL. 84 I.C. 712 — 4 L.W. 3J9. 




‘uuvumvn » noi amotguoui, 


Evideooe of tbe oonduot ol the parties is not 
admissible to prove the intention when the 
dooument is not ambiguous. (1911) A.G. 467, 
Foil, (Abdur Rahim and fiundara Atyar, JJ.) 

President, Taluk Board, Pbddapub o. 
Chilakahani, 12 1.0.146 — 

(1911) 2 M.B.E. 2|8> 
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EYIDENOE ACT (I of;i872>, 8. S4 

—8. 91— Misdescription— Extrinsic tvl- 

dence. 

Oral evidence is admissible *o show what 
properties waro really intooded to be mortga- 
ged ia a case ol misdescription or mutual mis- 
take. (Banerjes and Walsh , JJ.) MaHABIR 
Prasad v . Muhauad Mashiyctullah. 

88 All. 103 = 32 I.C. 174-11 A L.J. 18. 

8. 94 - Admissibility of evidence — 

Document not solely relied on by plaintiff. 

Where the plaintiff put in a certain docu- 
ment which was quite clear in its terms but 
the plaintiff himself was no party to it and did 
not rely upon it exclusively for eetablishiDg his 
title. Bold, that under the ciroumstances the 
plaintiff w*9 not debarred from adduoiDg oral 
evidenoe iu support of his contention. (Rattigan, 
and Scott Smith, JJ.) GOPI KlSHEN v. GOPI 
RIBHEN. 27 P.W.R. 1918 = 

27 1 0. 701 — 87 P.L.R. 1918. 

- — B. 94 —Interpre'ation of document — 
Principle— Evidence. 

Where the language used is plain and applies 
aoourately to existing facts, evidence i9 not 
admissible for showing that it was not meant 
to apply to those faots. Where the words used 
are definite and unambiguous, the Courts 
must not travel outside the words used to 
found or oonfirm speculations, as to tbs parties 
to the dooument having in faot intended other 
than what they have said. (Spmcer and 
Couits-Tr otter, JJ.) Velappa v. Palani 

29 I.G. 201 — (1918) M.W.N. 818. 

— S, 94— Extrinsic evidence. 

Where the language of a dooument is clear 
and applies without difficulty to the faots of 
the case, do extrinsio evidence can be admitted 
for the purpose of affeoting its interpretation. 
22 A. 149, P.C., Expl. ( Lindsay , J.O.) YAR 
Mahomed Khan v. baqar Khan. 

40 1.0. 491-4 0.L J.S1I. 

. — . 8. 98— Decree— Ambiguity as to rate 

ol interest . 

Where a compromise deoree provides tor 
interest at 2 per oent. but it is ambiguous 
whether it is monthly or annually, the Court 
may bear evidenoe as to the ordinary meaning 
of those expressions in dooumentr of that 
nature. (Walmsley and Oreave i. JJ.) MOHA- 
mkd Maser Mahomed Mea v . Zafor 
MAHOMED. 82 1.0. 702. 

Si. 98, 96 and 97 — Relation to existing 

facte > 

Extrinsio evidence oan ba admitted to show 
how the language of a document is related to 
dieting facts or to faote which existed when 
the document was written. iChatterjee and 
Richardson, JJ.) BlTAL CHANDRA V. ALLEN 
J. DBLANNEY. 84 1.0. 480-10 O.W.N. 1188. 

Si 98 and 87— Ambiguity —Extrinsic 

evidenoe— Admissibility. 

Where the description of property sold is 
each that one portion of it applies to the whole 


HY1DBM0B AOT (I of 1872). 8. 96. 

of the house but the boundaries given belcvr 
apply only to a portion of the same and both 
read together do not apply oorreotly either to 
the whole home or to a portion of it, a case of 
latent ambiguity arises. Extrinsio evidence is 
admissible for the purpose of solving the 
question whether by the description of the 
property taken as a whole the intention was to 
convey the whole house or only a portion of it, 
{Watir Hasan, A.J.C.) ABDUL GHANI v. 
abhiq Husain. 8 O.L J. 821 = 

. a U. P.L.R. (J O.) 98-1912 Oodh 162. 

— -8s. 95, 96, 97— Mortgage — Erroneous 

dsscription of the properly— Rectification of 
mistake. 

Where a mortgage deed by a mistake 
described the mortgaged property as bearing 
Tauxi No. 6607 but it was found that the 
mortgagor owned Tausi No. 9907, held, that it 
was open to the mortgagee to prove by 
evidenoe what the property aotually mortgaged 
was and that the mortgagor oould not claim 
any exoneration on the ground of misdescrip- 
tion of the property. ( Jwala Prasad and 
Ross, JJ.) Mt. WAJIBUNNISSA Beqam v. 
VALMIKI 8a Hay. 71 1.0. 889 = 

1 Pal. L.R. 80. 

———8. 98 — Latent ambiguity removeable. 

When a desoripticn is partly oorrect and 
partly inoorreot and the former part is 
6uffioient to identify the subjeot-maUer 
intended while the latter does not apply to any 
subjtot, the srroneous part will be rejected on 
the maxim that a false description will not 
hurt when it can exist with the subject itself. 
( Raymond and Madgaonkar, A.J.C.) NARAIN- 
DAS v. TEKCHAND. 1928 8Iodh 42. 

B. 96 — Latent ambiguity — Admissi- 
bility of evidence. 

When an instrument appears on its face to 
be frse from ambiguity, but upon the endeavour 
being made to apply it to the persons cr things 
indicated, it transpires that the words are 
equally applicable to two or more persons or to 
two or more things, this is called a latent 
ambiguity. Iq suoh a case extrinsio evidence 
is admissible to resolve it. The principle that 
when an instrument contains an ambiguity, 
evidenoe of user under it may be given in order 
to show tbe sense in whioh the parties 
employed the language used applies to a 
modern a9 well as an anoient instrument. 
(1919) A.C. 583 ; 1906 A.C. 92 ; 7 H.L.C. 650, 
Ref. ( Hooker jee and Chotener , JJ.) THE 
CHAIRMAN, 8ERAJQUNJ MUNICIPALITY V. 
The Chittagong Cot., Ltd 36 0. L.J 242 = 

1913 Oal. 32 

S. 96— Mortgage— Provieion /or pay- 
ment ol revenue by mortgagee— Enhancement 
of revenue— Liability to pay— Admissibility of 
evidence. 

Where a usufructuary mortgage merely pro- 
vides for the payment of revenue by the 
mortgagee without indicating whether it 
meant the revenue as aliened ■! tbt date of 
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the deed or aa it might be reaeseceed kom time 
to time, evidence m*y be given under 8. 96 of 
the Evidence Aot of faots to show what was 
meant. In the absence ol a oontraot to the 
oontr&ry, the mortgagee will pay the revenue 
as assessed from time to time. The parties 
must have foreseen the enhancement of revenue 
within the period allowed for redemption. 
Evidence of this Dalure will, however, be 
outweighed by an express deolaration of the 
parties even two years after the execution of 
the mortgage-deed. (L}le and Ashworth , A . 
J. Os.) FARZAND A LI v. SADIQUE HUSSAIN 
KBAN. 54 I.C. 264-22 0 C. 270. 


6s. 95 and 95— Mortgage— Oral evid- 
ence— Mistake, 

In a suit for possession on a mortgage, oral 
evidenoe to prove bow the description in the 
mortgage deed is related to existing facte is 
admissible under Bs. 95 and 96, of the Evid- 
ence Aot. 11 O.O, 93, Djet. ( Kanhaiya Lai , 
A.J.C.) RADHA LAL v ANGUE. 

21 I.G. 429-16 0.0. 213 

• 


8 ST— Ambiguity in description of 

•land— Evider.ce, 

The ambiguity in tho description of the land 
mortgaged, oan be removed by other evidence 
to show what lands were aolually oovered by 
the deed. (Coze and Chatleriee, JJ.) RAM 
Chaban das v. absad ah, «s l.c. 721. 


——8. 88 — TPordi used in a particular 
locality. 

Where a deed ood tains words used in a 
particular locality in a particular sense, 
oral evidenoe is admissible to explain the 
meaning ol those worde. (Raflqtu and Stuart, 
JJ.) chhiddu v. Messrs. Oabeo & co. 

68 1.0. 138. 


“®' 98 — Evidence as to meaning ol a 
word— Extrinsic evidence of usage, if admissible 
— (Ban) mianing of. 

Extrinsio evidence of usage is admissible 
to interpret the various words ueed in doou- 
ments whioh present no ambiguity prima 
• facie. Evidenoe may bo let in to ebow that tho 
Bengali term (San) dors not signify the 
Bengal year commencing from Baisahh but a 
diflerent period applicable to Jalkar tenancies. 
Mookttjee and Panlon, JJ.) Raja Jyot 
Kumar d Jadu. 8< I 0 693 = 

38 O L. j. 160. 

*•. 101. 102 and 103. 

ADMISSION, 

adoption. 

’ : ADVEBBB possession. 

AFFIRMATIVE OF A FAOT OB ISSUE 
ALLUVION AND DILDVION. 

ANOESTBAL PROPERTY 
APPEAL. ‘ 

ASSETS. - 
ASSIGNMENT. 

.Banker and Custombb, 


EVIDENOE AOT (I of 1672 , Ss 101, 102, 103 
— Admlselob. 

BENAMI. 

Carrier. 

CONDITION. 

CONSIDERATION. 

OBIMINAL TRIAL. 

COVENANT FOR RENEWAL. 

Custom. 

Damages. 

DATE OF BI8TH- 

deolaration 

DlSOHARGB 

DISMISSAL FROM OFFICE. 

Ejectment. 

EXCEPTION TO BULE. 

Execution of decree. 

Execution of document. 

Fraud. 

GENUINENESS. 

Gift. 

Grant. 

HOLDER IN DUE COURSE. 

INSANITY. 

JURISDICTION. 

Land acquisition. 

Legal necessity. 

Legitimacy. 

Limitation. 

Majority. 

malicious probboution. 

Marriage. 

Material alteration. 

Minority, 

Mistake. 

mortgage. 

Negligence. 

Notice. 

novation. 

Objection to onus, 
offioial Records. 

Omission to discharge Onus. 

Onus immaterial 1 
Pabdanashin Lady. 

Partition. 

possession. 

Pre-emption. 

presumption. 

Recitals. 

Record of bights, 
special agreement. 

Special plea, 

Tenancy. 

Title. 

Transferability of holding. 

Undue influence. 

Vendor and purchaser, 
will. 




“ ~~~ 1 S'- 108 to 108— Admission before Sul 
fleprsfrar as to receipt of eonideration— Effect. 

Hnh b ».Slfi! ,0,l »u b . T “ ock8ft 80 f - before th 
Sub-Registrar, that full consideration ha 

been received threw the burden on the mor: 

gagor to prove that it did not paaa in full 

and Wilbertoree, JJ.) Gang A Rai 

ti. BuiuA, «II,0, Wl-atah, Ut 
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EVIDENCE AQT (I of 1872), Si. 101, 102, 108 
— Admiuion . 

Si. 101, 102 and 103— Admisrion— 

Thumb marks. 

Affixing of thumb marks to au entry to the 
efleot that the executants admitted their 
liability for a oertain sum of money would 
throw the burden of proving upon the exe- 
cutants, the circumstances which would 
free them from the liability. (Shadi Lai , J.). 
Ganda Ram v. Rehana. 64 I.C. 91 = 

8 Lab. L.J.417. 

8b. 101 ’and 102— Admission — Marri- 
age. 

Where defendant stated in a criminal case 
that the plaintifl was his wife, in a suit by the 
plaintif! to declare that she was not the wife 
cf the defendant, tho burden of proving that 
the plaintifl was married to him is on the 
defendant. (Scott Smith, J.) DAULATr. KHAN. 
81 P.L.R 1915 = 29 1 0, 194 = 88 P.W.R. 1915 

S. 102— 4d>ntssion — Trespass — Extent 

of. 

Where an onoroachment by defendant on 
plaintiff's property is admitted by the defend- 
ant, the plaintifl need not prove the extent of 
the enoroaobment but ie entitled to olaim that 
tho enoroaobment however small shall be 
removed. (Hallitaz , A.J.C.) 80NBA v, 
DATTATBAYA. 6 N L J. 59 = 1923 Nag. 192, 

8. 101— Emissions shift onus. 

An admission though not neoeesarily conclu- 
sive is sufficient to shift the burden of proof. 
I3kinntr t A J.C.) Bakha Ram v. Bhbi Ram. 

10 1.0. 700 = ? N.L.R. 23. 

Adoption. 

Bs. 101, 102 — Adoption, 

In cases of an adoption by immature Hindu 
widow the onus of knowing that the lady 
understood the nature of the aot and its efleot 
upon her rights is on the person setting up the 
adoption. 24 Bom, L.R. 726 = 1922 B. 218. 

8. iOi— Adoption— Onus on person 

setting up — Old adoption— Evidence of treat- 
ment by members ot the family. 

Though the onus of proving old adoption is 
still on the person setting it up, the jvid6noe 
of treatment as such by members of the family 
helps a good deal in disobargiDg the onus. 
[Mookerjee and Cuming % J J.) KAILAS CHAN- 
DBA NAG V. BIJAY CBANDBA NAG. 

86 O.L J. 434. 

Advene poiieision. 

8. 102— Adverse possession— Burden of 

proof. 

Where the suit is resisted on the ground of 
acquisition of title by prescription, tho burden 
of proof is not on tbe plaintifl but on the 
defendant to prove his adverse proprietary title. 
IGokul Prasad , J.) RAGHA Mal v. ABDUB 
0 ATTAB. 1923 All. 569. 

— S. 102— Adverse possession— Title by 

— Onus on person setting up. 


| EVIDENCE ACT (1 of 1872), Si. 101, 102, 10? 
— Affirmative of a fact or Inae. 

When a person sets up his rights to the 
property by reason of adverse possession, the 
onus of establishing such right is ou him. 39 
Mad 617 P.C. Foil, and 30 All. 182. overruled. 
(T7alsh and Rr/ves, JJ.) Jai Ch and v. GlBWAR 
SINGH. 41 ill. 069 =■ 32 I 0. 366 = 

17 A.L.J. 814. 

S. 108— Adverse possession . 

Id cases governed by Art. 141, if the 
plaintifl has established a dear title, the onus 
of proving adverse possession is on defendant, 
(Mookerjee and Chotsner, JJ.) KBATUM v. 
Tulasi Chaban Das. 36 G L J. 472 = 

1923 G. 82. 

8. 101— Adverse possession — Person 

alleging mustprcie. 

Person alleging adverse possession must 
prove it. tMookerjse, A.C J. and Fletcher , J.) 
Bepin Behabi 6AHA v. Ohabu Ohandba 
GHOSE. 89 O.L J. 192. 

— — 8. 102— Adverse possession — Landlord 
and tenant— Tenant setting up adverse posses- 
sion. 

Where a tenant sets up adverse possession 
agaiost his landlord, and the Revenue Records 
show him to be a tenant, the onus is on him 
to show be is not a tenant. Tbe Jonus is uot 
discharged by tbe proof that the reutwhioh he 
paid did uot exseed the amount of the revenue 
and the 003968. ( Marlineau , J-) Ram Dasu. 
CBANDI. 1923 Lab. 39 (1). • 

8 102— Adverse possession. 

Onus of proving adverse possession lies on 
the person setting up. 9 O.L J. 202 — 

1922 Oadh. 231. 

— 8. 1102— Adverse possession — Joint 

Hindu family — Partition —Adverse posses- 
sion. 

In a suit for partition of a property whioh 
devolved upon the parties jointly, tbe onus is 
on the party alleging exclusive title to it by 
adverse possession to prove tbe allegations. 

( Lindsay , J.C.) JAGANNATH v. Kbdab. 

24 I.C. 633. 

8. 103 - Adverse possession— Mortgagor 

and mortgagee . 

The person out of possession must prove the 
nature of the transaction by whioh tho person 
in possession obtained that possession. This 
rule does uot apply when tho original relation 
of the parties is that of mortgagor and mort- 
gagee. Tho party who alleges that the said 
relation has ceased, must prove it. tTwomey , 
J.) MAUNG CAIT TON V. MAUNG AUNG. 

17 I.C. 913 = 5 Bur. L,T. 101. 

Affirmative of a fact or lnue. 

8s. 101, 103— Affirmative of fact or 

issue— Plea of Wagering Contract. 

Where a defendant pleads that the contract 
was of the nature of a wager, the onus lies on 
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SYIDBNOB ACT (I of *872), Si. *01, 102, *08. 
—Affirmative of ft fact of iM Q0 > 

the defendant to prove it. (Macleod Rtafc, 
jj.) R&JMar. Ram Nabain «• Bodan 
Bahbb. 21 Bom. L,R. MB* 85 1.0. 

192 l D< ol, 

Si. 101, 102— Affirmation of a /act or 
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issue. 


It was lor the land-lord to prove that the ageot 
aofcod outeide the powers given to him. (Teunon 
and Newbould, 3 J). AKHOY KUMAR GOUS v. 
ERADATDEiLA KAZI. Si 88 ®' 

.09. 102 and 108 -Affirmative of issue. 


From first principles, it ie clear that the 
issue must be framed by the party who elates 
the affirmative and not by the party who 
etateB negative. ( Carnduff and Chatter jee, JJ). 
Ham Moni Debi v. Mom sheikh. 

IB 1.0. 80 =■ 16 C W.N. 779. 


S. 101 — Affirmative 0 / fact. 


EYIDEHOB ACT (lof 1872), Sa. 101, *M, 108, 
—Appeal. 

Ancestral property. 

8. 108 — 4ttcesfral Property — Self- 

ae^uisifion. 

In a joint Hindu family where there is a nu- 
oleuB of ancestral property with tho aeaiatanoe 
of whioh eubsequent acquisitions have been 
made, the burden of proving that any parti- 
cular property is separate, lies on the person 
who asserts it. (Lindsap and D 0 "* 0 **- 
SDKHNANDAN i>. BBIJNANDAN. 1923 A. 071. 


•8. 102— Anceitral properly. 


The onus protandl of showing that oertain 
property is ancestral lies on the party ® 8Bflc *' 

Fog it. 12 O. W.N. 1049 ; 35 , 1C . 3 ? : r J . 8 

M.L.J* 379 Foil. [Ratttgan and bhadi ±jU, 
JJ.) MOHAMMAD UMAR u. NAWAB DIN, 

217 P.L.R. 1914 = 24 1.0. 678- 
19.7 P W.R. 1914. 


Where a surety-bond was exeoated on behalf 
of the managing member of a partneretaip 
whereby liability for loss arising in default was 
on the surety, the loss ie to be proved by the 
other partners. (Abdul Raoof and Harrison, 
JJ.) Kashi ram v. Mt. Haro. 

4 Lab. L J. 214= 1922 L. 239. 

S. 103— Affirmative of fact— Limited 

owner— ‘Compromise decree— Malabar law . 

Wher6a limited owner like the karnavan of 
a Malabar tarwad compromises a oase, the 
onus is on those claiming under the compro- 
mise to show it ie fait and binding on the 
estate. At the same time it is not obligatory 
on a limited owner to oonteet a hopeless case. 

( Oldfield and Ramesam, JJ.) SUBBAUANIA 
iPAMER U KIZHKKARA UTHENANTHIL. 

16 L.W. 620-31 M L T. 484 = 
44 K.L J. 696 = 1922 M. 919. 

— 1 3. 101— Affirmative ' of fact— Hindu 

■widow— Descent of property) to — Onus of 
proving. 

The onns of proving that the property des- 
cended to a female, in her oapaoity of Hindn 
widow, lies upon the person making the 
allegation. {Wazir Khan, A.J.O.) JAGMOHAN 
• 6INGH V, RAMDAYAIi SINGH- 61 l.O. 186 = 

8 0.LJ.4, 

■S. 102— Affirmative of a fad — Onus* 

Wher6 a defendant pleads 8occnrrenoe of a 
(act, it is for him to prove that ooourrenoe and 
not for the plaintiff to prove its non-oooatienoa. 
iUndtapt J.o.) ali Mohammad Khan v. 
tBAJJIDI BEaA.M, (33 1.0. 616. 

Alluvion nod Dllavlon, 

102 and lOB-AJIuoion and dilul 
irton— Suit for possession— Onus. 

a oertain 


<8 1,0. 090. 


on to the 
the latter 
ion, (jrlei- 
iSHBAF t). 


In a suit to reoover potieesioi 

land ae being a^ponUpiouB toe 

other plots betoosiiig plain! 
mnst establish the nature of ac< 
■net and Buda t ft.) ■ MaSomi 

©mao Ariif/T f 

4 evoi^ « } 


Appeal. 

a, 102 -Appeal— Balance of probabi- 
lities— Onus on appellant to show judgment 
appealed against is wrong. 

In appeals the burden of showing that the 
judgment appealed from ia wroDglies upon the 
appellant. If all he can show is nioely 
balaooed calculations whioh lead to equal 
possibilities of the judgment on either the one 
aide or the other being right, he has not suooeed- 
ed, (Lord Buckmaster ,) NabaRIBHOBE 
MANDAL UPENDBAK1SHOBE MANDAL, 

20A.L J. 22 = 28 0 W,N. 821 = 
38 O.L J. 116 = 42 M.L.J, 288 = 
(1922) M.W.N. 95-24 Bom, L.R. 840- 
16 L.W. 417-L.R. 8 P C 77 = 
80 M.L.T. 234-8 Pftt L.T. 311- 

1922 P.O. 39. 

■8. 102— appeal— Onus on appellant of 
showing that decree appealed is wrong k 

The onus of proving that tho jadgment and 
deoree appealed against are wrong Is on the 
appellant. (Woodroffe and Cuming t 33 ) Tara- 
MONI CHAUDHUBANI V . GOPAL DAS CHAO- 
DHUBY. 69 1,0. 182. 

S. 102— Appeal — Onus on appellant to 

show judgment is wrong . 

It is incumbent on an appellant to show that 
the jadgment appealed from is wrong but if the 
decision of the lower Court ia purely arbitrary, 
nneupported.by any reasons, the appellate Court 
oan oome to its own conclusions. (Broadway 
and Atarlineau , JJ.) FIRM OFPBOBHU Dud 
Banytabi Lal of Delhi v. Dina Hath 
Kapur. 1922 Lab. 111. 

— r — •—8. 103— Appeal— Proof of wrong juda - 
mMl. * 

' * * c, • 

The appellant must show that the judgment 
appealed from is wrong. (BaKlflan and Ssofl- 
Srnith, JJ.) OBUE.AU NABI V. ALLAH DIN. 

241 P.L.R. 1911*19 1.0. 911* 
. l«.*nd 20 lP.W,«. 18 U. 
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BYID1N0E ACT (I of 1WJ), Sa. 101. 102. 103, 
— Al86tl. 

Aueta 

8 - 102— Assets— Extent of. 

Where a deoros i3 pushed against tbe legal 
representative of a deceased person the ona3 of 
showing the extent of tbe assets he received 
and the application thsrtof is on tbe legal re- 
presintativo when the decrer-bolder proves that 
ho had actually received 5 Lin? assets. 30 M. 
454, 2 I.C. 18 ; 12 I.C. 253 ; *6 M. 35 Poll. 
(Sadasiva Aiyar and Mocre, JJ.) Rajah OF 
KALAHASTI V . Pbayag Dossjee Varu. 

30 U L J. 391-33 I C. 224 = 
(1916/ 2 M.W.N. 92. 

Asaigoments. 

78. 103 — Assignment— Equities— Proof 
that assignment is /ree from existing tight . 

The onus ia on the assignee to prove that 
the assignment is free frem an existing light. 
(Spencer, Csutts-Trotter and Napier, JJ.) 
Venkata Subbiah Cbktty t\ Subba 
NAIDU. 18 M L T. 533 — (1913) M W N. 822 = 

31 I.C. 152-2 L W. 977 

Banker aid Customer. 

— 8. 102 — Banker and customer— 

Deposit of money — Burden of proof. 

The burden of proving that money was 
paid into the bank is on the constituent and 
the burden is discharged when it is shown that 
money wa9 made over to tbe cashier or some 
employee of tbe Bank authorized to receive 
money and it is not necoseary either to allege 
or prove fraud on tbe part of the Bank cffioials. 
iFoz, C.J. and Parlett , J.) MANIKJEB PALON- 
JEE V . N3DERLAND9CBE HANDEL. 

3*1.0. 176 

Benaml. 

S. 101— Benami — Onus on person 

claiming against tenor of deed. 

In Benami, onus is on person olaiming 
against tenor of deed. {Mo'kerjee and Rankin , 
JJ.) ABDUL LATir KAZI V. ABDUL HUQ 
KAZI. 28GW.N. 62-1924 Cal. 323. 

5s. 101, 103— Benami— Onus on party 

alleging . 

or Primarily tbe party alleging that a person is a 
benamidar is bound lo prove it. {Nswbould and 
Cuming , JJ.) Tuka Miah v. Babin 
OHANDRA Mazumdar. 1925 Qal. 292 (2). 

S. 101— Benami. 

In India, Benami transactions are familiar ; 
the onus ie on a parson who sets np that it 
is sham. (Mookerf «# and Chotsner, JJ.) 
Promodh Kumar Roy a. Kali Mohan 
SAHA. 86 G.L J. 593-27 G.W.N. 109 — 

1921 Oil. 228. 

S. 108 — Benami. 

The burden of proving that a conveyance 
standing in the name of one person is benami 
lor another lies on the person who so raises 


EVIDENCE ACT (I of 1871), Sa. 101, 102. 103. 

— Banaml, 

plea of benami. ( Mookerjee and Cuming , JJ.> 
Jasoda Lal Pal v. Balaram Poddar. 

85 G.L J. 589-1922 Gal. 488; 

— Ss. 102 and 103 — Benami— Considera- 
tion-Recital of payment in Kobala— Presump- 
tion. 

In a suit for possession on the basis cf a sale- 
deed tbe vendee has to prove his title where 
tbe vendor who is in possession pleads that he 
is only a benamidar. The vendee shows a 
prima facie title by producing and proving bis 
conveyance which oontains a recital ol the • 
receipt of consideration. In such a case, tbe 
onus is upon the vendor to ehow non-payment 
of consideration. (Jenkins 9 C.J. and N . Chat - 
terjee, J.) DURGA CHARAN CHANDRA V . 
Khorda COY., Ltd. 29 1.0. 690 = 

20 O W.N. 234. 

8. 103— Benami — Money jraid 6pr 

another. 

Where property is purchased in the name of 
another the burden of proving that the purcha- 
ser has no beneficial interest in tbe property 
and that the purohase is really benami lies on 
the person alleging it. Payment of money by 
one and purchase in another’s Dame doo9 not 
establish a benami transaction if the payer 
intended to benefit the ostensible purchaser*. 
( Kensington , C.J. and 8hah Din, 3.) MAHI- 
DITTA MAL V. MRS. NICHOLSON. 

183 P.W.R, 1918-19 I.C. 770- 
224 P.L.R. 1918. 

8. 102— Benami— Nominal sale. 

The burden of proving that a sale is nominal 
lies primarily on the person alleging it, but 
where the vendee can produoe none of the 
doonments which form tbe basis of his oaee and 
there ie no satisfactory evidenoe as to posses- 
sion, tbe burden of proof is thrown on him. 
{Wallis. C.J. and Phillips , J.) RAGHNATHA. 
CHARI V. ABAVAMUTHU AlYANGAR. 

34 1.0.617. 

Ss. 102 aud 108— Benami— 8ham 

trayisaciion—OQUB— Sale-deed — Non-delivery 
of possession. 

In a suit for a declaration that a sale-deed 
was a nominal transaction tbe burden of proof 
is on the plaintiff to prove any circumstances 
relied on for the purpose of showing that the 
tale was not real and honest. The question 
whether possession passed under the sale to the 
vendee is a material faotor though not a decisive 
oiroumitance. Even here tbe onus is on the 
plaintiffs to prove that possession did Dot pass 
and not on tbe defendant to show that posses- 
sion did pass. (8undara Aiyar and Sadasiva 
Aiyar , JJ.) 8AMA LAXMIAH CHETTY t>. 
MANIKKA CHETTY. 16 I.G- 749. 

8i. 101, 101— Benami- Onus of proo/ 

—8ale by AuekMd in favour of wife. 

When a sale-deed exeouted by a husband in 
favour of hii wife is challenged as a benamv 
transaction, the onus ie upon the person 
ohallenging it to prove by evidenoe that the- 
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gyiDBMOB 10T (1 Of 16TJ), Bi.101. 102, 10 
-Buiimli 

apparent stats ol tkinge U not tbe real state 
of things. Mere enspioion does not amount to 
proof. The mere faot that the boaband 
continued to live in the house or that he had 
some debts is inBoffieient. The production of 
tbo sale deed from one's cUBtody is sufficient 
proof of hie title unless and nntil some 
evidenoe is addneed by *.be other side to 
disprove it. [Mullickand Kulwant dahay, JJ.) 
PUBAN MAL o. Mt. DlLWA. 

4 Pat. L.T. 84*72 1.0. 1003 i2)~ 

1924 P. 83. 


OIVUi DlGESf, 1911—102*. 
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•3. 103— Benami. 


Where a deed is in the name of ft defendant 
the burden is on tbe plaintiff to show that it 
is a benami transaction. [Couits and Dat , JJ.) 
RAMPALI BAUT V. MAHANTH Hanuman 
8ABAN. 1 P.L R. 285 = 1923 Pat. 142- 

1928 P. 803, 

Carrier, 


EYIDBHCE A0T (1 of 1872), S». 101, 102, 
lOS—OonalderaiUn. 

8 t 102— Carrier— Bailment— Lose of 

good * — Onus on bailees. 

In a suit for damages for lose of goods 
entuutea to a baiieo, the burden of proof lies 
on him to show that suoh care as a man of 
ordinary prudenoo would have exeroieed, was 
taken by him, (Pratt, JJ») MAUNG PO 
Thaik p. Maung THA Byaw. 

1923 Rang 74 (2). 

Condition. 

S. il02— Condition— Afo> (gage— Opera- 
tion of. 

A person, setting up a condition that a 
registered mortgage-deed should net operate 
till tbe whole consideration money is paid, 
must prove it. (Mullick and Jwala Prasad, 
jj.) Makean Lal v, Hanuman Baksh. 

1 P L.W. 280 = 38 1.0. 877-2 P.L J. 108. 


Consideration. 




AAfl 




/“» r J m ? 


8. 103— Carri-r — Raifuraj/ Note 

Form B— Loss of geeds— Burden of proof . 

If the plaintiffs wish the Court to believe 
that there was wilful negleot or theft by 
railway servants, it lies on them to prove the 
faot. In the absence of proof of wilful negleot 
or theft by railway servants the administra- 
tion is to be held free from responsibility in tbe 
oaeo of a risk note in Form B. If, however, 
neglect or theft by railway servants is proved 
the administration will oaoape liability for 
loss, if proof is given of robbery from a running 
train. (Scoff, O.J. and Bayward,J.) B. B. 
and 0. 1. Railway v. Ranchhodlal. 

48 Bom, 769-02 10. 510- 
21 Bom. LR. 779. 


8. 101 — Carrier — Biff of lading — 

Shot tags— Bur den of proof on plaintiff. 

Where a bill of lading exproFBly states 
Weight, contents and value when shipped 
unknown ” the onus of proving shortage to tbe 
goods ihipped is on the person asserting it. 
(Krishtian, J.) Bubramaniya Chetty v. 
The British Indian steam navigation 
Company, 17 L.W. 108 = 1928 Had. 121 (1). 

— — — B, 102— Carrier. 


Liability under Railways Aot for wilful 
negleot and default cn the part ol Railway lies 
on the consignor. (Jwala Praiad, J.) G.I.P. 
RY. COY. V. JITAN RAM. t P L.T. 220- 

10S2 P. 17. 


T • ■" 7 *• 108— Carrier— Bill of 
Condition of goods. 


lading — 


In e suit for damages on the ground 
dftmagk 4one to; goods shipped, the bill of li 
ing is pnma facte evidenoe that the deiorlpt] 
o! the goods therein with the aotual condition 

li.bmt y , the quo, is on them to .how 1 

oondition when ah 
r? May OttBf, J.) Bib 

BHOTBBB8 V..CHAB3uB3 QQWJB A OO. 

* .usd 102 a lilt. 1M-1&U Baa,. 


Execution and registration of bond. 

Mere execution and registration of bond 
without any otbor proof is not conoluoive to 
prove that consideration passed between the 
parties. Oral evidence to explain Ibe purpose 
of a registered deed purporting to bo o bond is 
admissible. (Sir John Edge ) LaLU QAHI v. 
RAJBANS BHARTHI. 24 M L J. 865 = 

13MLT. 197 — 18 Bom. L.R. 412 = 
(1913) M W.N. 185— 17?I.C. 842 = 
17 O.L.J. 284 (P.O.). 

8, 101— Consideration — Promissory 

Note— Failure of consideration — Defendant 
when entitled to a decree on plaintiff's evidence. 

Though the onus of proving want of oonside* 
ration ie on deft, be oan avail himself of the 
plfle.’ statements from the witners-box, leading 
to tbe inferenoe that no coneideration passed. 
(Afears, O.J. and Banetjee , J.) KUNWAB 
MUHAMMAD 8HAF1 KHAN V . KUNWAR 
MUHAMMAD MOHAZZAM AL1 KHAN. 

67 I.O. 681-4 0. P.L. R. (*,) 46. 

■ — — Bs. 102 and 103 — Consideration— 
Admission— ’Onut—Bccitals— Presumption. 

The reoital of xeoeipt ol consideration in a 
mortgage dooument ie frrtma facie evidenoe of 
its having passed not only against the mort- 
gagor but alto persons claiming uoder him 
subsequent to the dale of mortgage, (fiic/iards, 
C.J. and Tudbail, J.) BABU v. BlTA Ram, 
16 ill. 416-20 I O. 426-12 A.L.J. 601. 

la. 102 and 108 — Consideration— iBaa- 

enfion admitted bp mortgagor but denied by 
transferee— Onus. 

In a suit on a mortgage against the mortga* 
gor and his transferee the mortgagor admitted 
exeoulion but denied consideration and the 
transferee denied both- execution and consider* 
atlod ; held, that the burden of proving the 
payment of consideration lay upon the plaintiff. 
((Karatnal Husain and Tudball, JJ.) BALUK 
BINGH V. AJUDHYA PER Q HAD. 

. 48 1,0.121-10 JL.L.J. 101. 
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EVIDENCE ACT (I of 1872;, 8s 101, 102, 
103— Consideration 

8 102— Consideration — Mortgage . 

The faot that a usufructuary mortgagee 
took no steps to reoover possession of the mortga- 
ged property uotil the last day of the limita- 
tion raises a presumption that he did not 
consider himself entitled to it ; and therefore, 
the Court below was justihed in saying that 
the burden of proving consideration lies on tLe 
mortgagee. [Stanley, O.J. and Banerjee , J.) 
Behabi V . Ramchandar. 33 All. 485 = 

10 J.C. 927 = 8. L.J. 368. 

Ss. 102. 103 —Consideration— Recitals 

in bond— Denial of execution found to be false 
— Inference of consideration. 

In a suit to enforce a bond the defendant 
denied ezeouticn as well as consideration. The 
Court found that the bond wa9 genuine and 
from . the recital therein drew an inference that 
the bond wse supported by consideration. 
Held, that there was no error of law committed 
by the lower Court. ( Newbould and Panlon, 
JJ.) JADU MONDAL V. JAGENDRANATH 
Banerjee. 1923 C. 319 (1). 

8. 103 —Consideration and good faith. 

Good faithand valuable consideration gives an 
assignee of documeut of title right of etoppago 
in transit but the onus of having good faith 
and valuable consideration is on the assignee 
himself. fSauderann, O.J. and Richardson. J.) 
Rabh Bebari Kaburi v. Nabain Das 
DOB1LAL. 27 O.W.N. 231 = 

90 0. 899 = 1923 0al.U82, 

8. 102— Consideration ] — Recitals in 

sale-deed . 

Where a mortgage document was exeouted 
by the father of the deft, and contained a 
reoital that the consideration had been received 
by the executant, the burden lay upon the 
exeoutant or his representative to prove that 
the reoital was untrue and to satisfy the Court 
how he beoame a party to a document which 
contained an untrue recital of thie description. 
[Mookerjee and Rankin , JJ.) BENOY BHU- 
9HAN Roy v. Dhibendra Nath Dey. 

74 1 C. 178 = 38 O.L.J. 114. 

Si. 102 and 103 -Consideration— 

Recital in deed— Stranger. 

Where a mortgagor denies consideration for 
a mortgage duly executed by him and the deed 
oontains a reoital that money was paid, the 
onus is-upon the mortgagor to prove the falsity 
of the reoital. If the claim is contested by a 
stranger who denies execution and considera- 
tion, the onus ie on the mortgagee to prove his 
case. 12 M.I.A. 282 ; 6 Cal. 269, foil. ( Mookerjee 
and Buckland, JJ.) Krishna v. Nagbndra- 
BALA. 28 O.W.N. 942 = 66 I.G 694- 

3ft O.L.J 331. 

8. 102— Consideration— Recitals. 

Where a registered oonveyanoe of land reottes 
that consideration is folly paid the plaintiff in 
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EVIDENCE ACT (I of 1872), Si, 101, 102, 
10 i — Consideration. 

his suit to recover consideration must prove 
that the entry in the document ie inoorrect. 
[Ttunon and Choudhuri } JJ.) 8HAHED ALI 
Mia v. Muhammad Fazalab Rahiman. 

87 1.0. 954. 

8. 102 — Consideration — Hiba-bil-iwaz 

— Payments of consideration . 

The person in whose favour a Hiba bil-iwau 
is executed must show that the consideration 
as described in the instrument was paid. 
(Sanderson, C.J. and Mookerjee, J.) SHAIK 
Nawab Jam v. Bafiur Rahman. 

28 l.C. 882 = 28 O.L.J 286. 

8. 102, lOi— Consideration — Want of 

— Onus on defendants. 

Where in a suit on a promissory note the 
defeodauts admit execution but plead want of 
consideration, the burden iB upon them to 
substantiate their plea. ( Broaaway and Abdul 
Qadir, JJ.; MAHOMMAD HUSSAIN v. RAM 
Lal. 3 Lah. L J. 198 = 1924 Lah, 89. 

8. 101 —Consideration — Roistered 

deed — Proof of consideration not received by 
him . 

Where plaintiff reoited and admitted the 
reoeips of a sum in the registered dooument 
the burden of proof to show, that be did not 
receive it, is on him. (Le- Rossignol and Harri- 
son , JJ.) Mangali v. Bidha Lal. 

1923 Lah. 404. 

8. 102— Consideration— Some defen- 
dants not admitting execution- 

Where a dooument was conobed in the 
following terms: '* Undersigned promise to 
pay to A the sum of Rs. 1,000 payable during 
the period of one yeariwithent interest." Held, 
that the burden of proof was on the exeontce 
to prove consideration, where exeoutant 
admitted only execution while the other 
members of tbe family of the exeoutant denied 
both execution and consideration. 100 P.R. 
1916, Diet. [Abdul Raoof and Aloti Sagar, JJ.) 
RaGHU NANDAN V. BUDHU MAL. 

1923 Lah. 346. 

8. 101— Consideration — Negotiable 

instrument -Want of consideration— Onus on 
defendant— Question, one of law. 

Onus lies on deft, to prove total or partial want 
of consideration where he admits consideration. 
i Broadway and Abdul Quadir , JJ.) GURD1T 
SINGH v. Kabam DAD, 4 Lah. L.J. 199. 

8i 102, 108— Consideration— Receipt 

of— Admissions. 

Where a mortgagor admits before the 8ub* 
registrar that full consideration bad been 
received, the onus of proving that fall considera- 
tion had not passed is on the person making 
the admiesion. 26 I.O. 913. foil. [Broadway 
and Wtlberforc*, JJ). GANOA RAM t. BULli. 

8110. Ml-* Lab. SW. 
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fiVIDBNOB iOT (I of 1812), Qt. 101, 102, 108 

— Consideration. 

_ — - — s. ioi — Consider aft on —* ‘Deed formally 
registered , 

Where a doonment is formally registered 
and the receipt of consideration ie reoorded 
therein, the burden of proving the non payment 
of ooneideration is on tho person asserting the 
non-payment* Bat in the ease of an account 
book, the onus lies on the person asserting 
payment. (Broadway and Abdul Roof, JJ.) 
rulia Singh v. Tonimal. 60 I.G. 730. 

8, 103— Consideration — Promissory 

note —Admission of execution . 

Where in a suit on a pro-note the defendant 
admits ezeoution but pleads want of considera- 
tion the burden of proof is on him to prove 
, his plea. •( 8hadi Lai and Martintau , JJ.) 
ANANT RAM V . The BHARAT NATIONAL 
•BANK, LTD. 96 I c - 638. 

&«. 102 and 108 -Consideration— Pre- 
sumption as to receipt of, 

The vendor’s admission at the time of regis- 
tration of bis having reoeived consideration 
throws the onus on him to show that he did 
• notio faot receive it ; and the onus is not 
discharged by mere denial of euoh rooeipfc. 
(Scoff-Smifh and Shadi Lai, JJ.) Rahmat u. 
ZABITA. 57 I.G. 874 =.29 P.W.R. 1917. 

S. 103 - Consi Itralion—Onus of proof 

— Mortgage , 

In a suit brought against the heirs of an 
original debtor for the rooovery of moneys 
advanoad on the seourity of mortgage-deeds 
the plaintiff must establish that full considera- 
tion passed, iOhevis and Le Rossipnol, JJ.) 
.INDAR NARA1N V . NANAK CHAND, 

74P.W R. 1916-32 1.0. 484- 

88 P.R. 1917. 


HYIDENQE AOT (l of 1872), Sa. 101, 102* 103 
— Consideration. 

fcrar, has to show that the consideration did 
not pass in full. ( Ratiigan and Scott^amUn, 
JJ.) KISHEN OHAND V. BOHAN LAL 

20 P.L.R. 1918 = 26 I.G. 913“ 
via P W.R. 1918. 


Se. 102 and 103— Consideration— 

Delay in Suing for possession— Registered sale . 

When, after a very long delay the vendee 
Buee for possession of the property sold to him 
the onus is on him to show ooneideration for 
the sale. 68 P.R. 1900, Fol. (Kensington, O.J. 
and Beadon , J.) BHagwan Das t> RAM BAI. 

33 P.R, 1914 = 236 P.L R. 1914 = 
23.1. C. 338 - 132 P.W.R. 1914. 


-S. 101 -Consiiera'ion — Old mortgage 
— Presumption . 

The passing of ooneideration for a mortgage- 
deed which ie more than 30 year9 old and 
which was never questioned till the suit thereon 
was brought, should be taken as proved even 
though there le no direct strong evidence as it 
is expected in reoent transactions. (Sadasiva 
Aiyar and Spencer , JJ.) JAGANA 8aNYABIAH 
V . Al. P. ATOBANNA NAIDD. 42 ML J. 339 = 

70 I 0. 759 = 18 L.W. 289. 


■Sa. 102 and 103— Consideration — 
Acknowledgment of receipt of consideration 
—Effect of . 

More proof of acknowledgment of reoeipt of 
consideration does not necessarily shift the 
burden or must not necessarily be taken as 
insufficient to shift the burden of proof. 
( Ayling and Tyabfi, JJ.) GaDIAN Chbtty v . 
VBEBaPPA OHETTI. 28 I.G. 899 = 

28 M.L.J. 92. 


Sa. 102 and 103 ^Consideration- 

Proof— Registration not conclusive — 8eourities 
without consideration. 


8. 103 — Consideration — Promissory 

.note— Admission of execution . 

If a defendant admits ezeoution of the pronote 
and pleads absence of consideration the onus 
is upon tho plaintiff, but suoh onus is shifted 
to the defendant as in this case ho was a man of 
business with sound knowledge of English who 
•hod admitted having reoeived a portion of the 
consideration and sigoed a pro note expressly 
providing that it was 'for value received’. 17 
P.R 1888, Diet. (Shah Din and Le Tiossipnot, 
-JJ.) CHI RAG DIN V. BHAGWAN DAB. 

100 P.R. 1918=31 I.G. 40 = 189 P.W.R, 1918. 


S. 103 -Consideration— Want of . 

The onus is on executant to prove non*reoeipt 

cl consideration alter he had acknowledged to 

|5 V A ^Qoeived it at the time of registration. 

S* rn ' and ** Rouionol, J.) JOWALA 
BINGHa v. Tulsa Ram. 78 P.R. 1915- 

. 811.0.219 = 173 P W.R. 1918, 

. 4 S’ lM^OdHiMiraHoa -*-* Burden of 
.proof of non-receipt of full ooneideration > v * 

* ® 0r fS g S 0 * dl, * aW “« the reoeipt of * 
^ money which he. 

.admitted to be dde by him before Bub-Regia- 

Vol. IH-24 


Where in a suit on a hypothecation bond, 
the consideration is denied, the mere ezeoution 
and registration of a bond, without proof that 
money bad passed, without documentary evid- 
ence to show what sums were advanced, with- 
out production of acoount books, is not oonolu- 
sive on the point that ooneideration passed 
between the parties. Beounties in respect of 
whioh there was no ooneideration could not be 
made securities for other unoonoeoted expenses 
defrayed. (Sir John Edge,) LaLU BAHI p, 
RAJBAN8 Bharthi. 13 M.L.T. 191 = 

(1911) M.W.N. 186-24 M.L J. 358- 
17 O.L.J, 284-1710. 842- 
18 Bom. L.R, 482 . 

3. Consideration— ff ailure of— 

Onus* 

Plaintiff brought a suit to eet aside a release 
deed on the ground that there was failure of 
consideration. Defendant admitted that the 
ooneideration mentioned in the deed was false, 
but oontended that there was ooneideration. 
Held, that it lay on the plaintiff to prove want 
ol ooneideration. (Aftmro and 8ankaran 
Nair, 1J>) RANIABIVI v, Kadir Batoha 
HDWTfltB, 10 I.O. 801-9 M.L.ff. *60. 
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BYIDBNOE ACT (I of 1*72 j. Si. 101, 102, 101 
— Consideration. 

S. 10 l-Consiieraiion — Assignment 

— Burden of proof. 

The assignee moat proto the reality of the 
consideration in the case of an assignment. 
( Krishnasteami Aiyar and Ayling , JJ.) AYYA- 
LAMMAI QARVAIGAKAB V . NALLASWaMI 
Pillai. 10 l.G. 291 = 9 M.L.T. 407. 

Si, 102 and 102 —Consideration — 

Sali-dteds— Rival purehasers. 

In a diepute regarding tho title of two rival 
purchaser of the same property, when the 
vendor in the firat sale-deed admits receipt of 
considerate n, tho onus of proof lies on the 
subsequent purchaser to show that considera- 
tion was not paid. The faot that the first 
purchaser did not get possession for a long time 
does not prove absence of consideration. 

( Baltin , J.C.) MT. KABTUR BaI v . Balibam. 

1923 Nag. 10. 

S. 103 — Consideration — Fiduciary 

rotation — Sale to a person in a position of active 
confidence. 

In the caso of a person in a position of aotive 
confidence the onus is on the vendee to prove 
that the transaction was for consideration and 
for good faith. 11 M.l A. 661, Fol. ( Batten , 
A. J O.) BURATSINGH V . BALDEO. 

17 I.C. 303-8 N.L R. 160 

S. 103— Consideration— Non-receipt of . 

Tho burden of proof as to the non-receipt of 
the consideration money for a bond, the 
exeonfcion of whiob is proved, is on the execu- 
tant. ( Kanhaiya Lal % A. J.O.) Lachman 
Prasad v. Hardeo Baksh. 37 l.G, 31 = 

SO.LJ. 473 

8. 101 — Consideration — Mortgage- 

Want of onui, 

The onus of proving want of consideration 
lies heavily on the party alleging it. But if it 
is found that he is a man of weak intellect and 
hard of hearing who played the part of an 
irresponsible puppet in the hands of the 
opposite party, the onus is mitigated, and the 
Court might for its own satisfaction demand 
proof of consideration from the opposite party. 
[Stuart and Kanhaiya Lai , A.J.Os.) LAD 
BAHADUR V. ZaLIMSINGH. 27 1 0. 381 - 

2 O L J 1. 

S. 103— CoMJiaeraf ion— IFanf of—U\- 

due influence. 

Whore a defendant admit) execution of a 
deed but pleads failure of consideration and 
undue influence, the burden of proving these 
lies on him. ( Lindsay , A. J.C.) DEBI PRASAD 
v . 8HEO NABAIN. 21 1,0. 581. 

8. 101 — Consideration — Assignment. 

Where reoeipt of consideration before the 
Registering Officer is admitted in a deed of 
assignment, the onus is on the assignor to 
prove want of consideration. (Piggott, J.O. and 
8abonadier$ . A.J.O.) NAHD KlSHORB v. 
MAM GAD DIN. '/ 21 1.0. 8. 
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EVIDENCE AGT (1 of 187*), Ss. 101, 102, 102- 
—Consideration. 

— Si. 102 and 102— Considsrat ion— Pur- 

chassr of equity o/ redemption . 

A purchaser of ao equity of redemption 
cannot be in a better position than the 
mortgagor himself ; so the burden would lie 
on the purchaser to prove want of considera- 
tion. Where in suoh cases the mortgagor 
himself has not raised the plea of undue 
influenoa or unconscionable bargain, the pur- 
chaser who buys the property subjeot to euob 
a mortgage cannot take those picas and ask 
the Court to reduce the interest on 6uch 
grounds. ( Lindsay , A.J.O.) RAM KUMAR v. 
Dwaraka Prasad. 18 1 C 5 = 13 0 0. 211. 

S. 102 — Consideration — Portion le/tin 

the hands of the mortgagee— Durden oj proof . 

If under the terms of a mortgage a portion 
of the consideration is left with the mortgagee 
for payment to dome creditors, the mortgagee 
in the first instance has to prove payment. 
The exeouticn of mortgage aod the proceed- 
ings at the time of registration involve no 
admission that the mortgagee had fulfilled 
his part of tho oontraot. ( Piggott , J.G.} 
BHIKAM SINGH v. RADHA KUNWAR. 

14 1.0. 126^ 

Ss. 102 and 103— Consideration— 

Want of- Admission in sale-deed. 

Where the execution of a sale-deed is admit- 
ted by the defendant, the burden is on him to 
establish that consideration did no. pas6. 
[Coutts and Dai, JJ.) II ari Prasad CHOW- 
DHURY V. HaRIBAR PRaSAD CHOWDHURY. 

(192)) Pat. 20-1923 P. 200. 

8a. 102 and 103— Consideration— Sale 

of land — Title-deeds handed over to vendee— 
Presumption. 

Mere denial by tho vendor of tho recoipt of 
the oonsideration acknowledged in tho reoitals 
of deed o! sale is not in all cases sufficient to 
oast upon the vendee the burden of proving the 
payment of the consideration especially when 
the vendee h*a been in possession and enjoy- 
ment of the 6ubjoot-roatter and in possession of 
tho title-deeds. (Roe and Jwala Prasad , JJ.) 
Rampal Ram v. Buba Qingh. 68 1.0. 83 = 

4 P.L Ji 317. 

8. 102 — Consideration — Onus — 

Recitals 

It a mortgage-deed expressly mentions the 
passing of oonsideration from the mortgagee to 
the mortgagor, iht onus of proving the contrary 
in a suit on tho mortgage is on the mortgagor 
and his representatives in interest. (Chamier. 
O.J. and Sharfuddin, J) PADAM KUMAR 
v. NANHU BINGH. 39 1.0. 833- 

1 P.L.W. 413# 

Ss. 102 and 103 -Consideration— Pr*' 

sumption— Evidence Act, 8. 114. 

Where it is pleaded that no consideration 
passed for a mortgage tho burden ifl on the 
mortgagor to establish it. Where the ' 
meat of mortgagor renders it probable that he 
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BYIDBKOE AOT (I of 1872). 8. 101. 102, 
108— Consideration. 

executed the document without consideration, 
the onus is shifted oa to the other side, bat 
where the dooument ia in the hands of the 
mortgagee the presumption is that considera- 
tion hae passed. {Rce and Jtoala Prasad , JJ*) 
Ebaddt ali V. Mahammad FABEED. 

1917 Pat. 40=»35 1.0. 66-3 P.L.W. 226. 

——8, 102— Consideration— Sale-deed exe- 
cuted and registered— Admission of considera- 
tion before Registrar— Shifting of onus. 

When a person haring exeonted and delivered 
a conveyance of hie property and also getting 
it registered the Bale deed contains a recital of 
receipt of consideration, the burden of proving 
want of consideration for the sale is on the 
vendor, If the vendor pleads that the safe wa3 
benami the onus would be on him to prove 
hie plea. Where, however, it is found that the 
vendor was in posseraion of the property for 
19 years after the sale and had enjoyed the 
rents and profits of the same and exeroised 
rights of ownership over it, the burden of 
proving consideration ie shifted on to the pur- 
chaser. 8 A. 461 ; 83 A. 489, Poll- (Robinson 
C.J., and Maung Kin , J.) J. H. POWER v. 
DAW BflWE GON. 1 Bur. L.J. 22. 


8. 102 — Consideration — Fraud — 

Prima facie proof— Shifting of onus. 

Where io a suit to set aside a registered sale- 
deed on the ground of a fraud practised upon 
the oreditore and want of consideration, the 
burden of adduoing prima facie proof is on the 
plfi. but when this is done the onus is ihifted 
on to the dells, to prove consideration. 
( Robinson , O. J M and Duckworth , J.| Maung 
PO ZU t>. MAUNG PO KWA. 65 1.0. 822- 

11 L.B.R. 89. 

Criminal Trial, 

———8. 102 — Criminal trial — Proof of 
guilt — Onus on prosecution . 

In oriminal oases the onus of proving beyond 
reasonable doubt the guilt o! the aooused is on 
the prosecution. ( Sanderson, C.J, and 
WalnfsleuJ.) Hathhm Mandal v. Eupbbor. 

24 0.W.1I, 619 “66 1.0. 049- 
tl Of. L.J. 845-31 C.L.J. 810. 


— ■ — 101— Oriminal trial. 

Where the aooused gave the deoeased a beat- 
ing the previous day and were seen by various 
persona on the oooaslon, it was highly Improb- 
able that they would murder the person next 
day, ^ ao to invite suspicion, iScotiSmith and 
Uotteagar, JJ,) 8HBO BAM v. Empbrob. 

IS Or. L.J. IB— 1918 Lah. Ilf. 


- ’ a r — Criminal trial — Fate 
^nformation^Bttrden of proof— Belief in (rut 
o/ information. 

t p yi - offeooa .under 8 . 18 $ 

SS ll»0w IheW.q c 
yrool on th. Moo^iMhak when ho s.to th 

Hag!" h ® WwWHto be kin*. II i 
Incumbent on th. prokwuttcfa to ihow that th 


BVIDENCE AOT <1 of 1671), 8, 101, 102, 
103— Ca.tom. 

ODly reasonable inference was that he mast 
have known or believed it to be false. (Stwtp- 
aon. A.J.C.) Gaxa Babhai u Emphbor. 

9 0 L J 342 = 4 U P.L.R. 0.0 )81 = 
23 Or. L J 641 = lt2i Oudh4 

Covenant for renewal. 

S. 103 — Covenant for rentwil— Lease 

for a fixed term. 

The onus of proving a right to renewal of a 
leaie for a fixed term is on the lessee. 1 Lord 
Atkinson). Secretary of State v. Bai 
RAJ BAI. 39 Bom. CSB-42 I. A. 223 = 

19 O.W N. 1067 = 13 A L J 063 = 
(1918) M.W.N 563 = 29 M L J. 342 = 
18ULT. 179 = 2 L W. 781 = 
17 Bom L.R. 7S0-30 I.C. |03 
23 0.L J, 1 (P.0.) 


Custom. 

8. 103 — Custom — Special custom at 

variance u>ilfc personal law . 

In the case of Hindu convert to Mahome- 
danism the presumption is that they follow the 
Mahomedan Law and if it is pleaded that 
notwithstanding the conversion there h&s been 
an election to abide by the old law, the onus \b 
od those setting up the plea to substantiate by 
dear and unambiguous evidence. (StrLawrstirc 
Jenkins). Mahomed Ibrahim Rowther v. 
8baik Ibrahim Rowthbr. 49 Mad. *08 = 
80 M L.T (P C ) 86 = 19 L W. 384 = 
49 M L.J. 69-(1922» M.W.N. 470- 
36 O.L.J. 64-S4 Bom. L.R. 944- 
L.R. 8 P.0. 149 = 26 C.W.N, 298- 
49 l.A. 119 lP,0.)-1922 P.0. 69. 

8. 101— Custom— Custom in derogation 

of Hindu Law and agricultural custom. 

A ouatom opposed to both Hindu Law and the 
agrioultural custom must be strictly proved and 
the onus on him, who alleges its existence. 
(Abdul Raoof and Campbell, JJ.) RAM 
Narain v . Mt. Hab Narinjan Kuab. 

4 Lah. 297-1921 L. 116, 

— 8s. 101 and 103 - Custom at variance 

with general law — Who to prove. 

The party who sets up a custom different 
(tom a general custom takes the burden upon 
him to prove it, (Broadway and Abdul Raoof , 
JJ ) NANDOO QlNGH V. B AD JIT BlNGH. 

1994 L. 93. 

B, 102— Custom — Mahomedan Law— 

Succession. 

In matters of succession the Mahomedan 
Qureshis are governed by their personal law and 
not by the general custom of the Punjab Agri- 
culturists though they olaim so. ( Campbell and 
Abdul Raoof , JJ.) Nub Hasan v. Ghubam 
ZOHRA. 8 Lab. 9T4-II2I L. 812. 

1 108— Custom— Succession, 

Tha burden of proving a customary auooea- 
ilotfoi oolUteralB o! 9th degree loth# exclusion 
o! daughters Ues on lha person setting up suck 
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a plea. Entries in Rixoaf-iam are not sufficient 
to shift the onus. (Scoff Sraif/i and Quadir , 
JJ.) MANOHAR V. Nanhi. 2 Lah 306. 

8. 102 —Custom— Onus when shifted 
on to the opposite parly . 

The onus of proof that lies on the person 
asserting that he i3 ruled in regard to a 
particular matter by custom, is shifted on to 
the opposite party in cases where the person 
alleging the oustom happens to be a member 
of a tribe to whioh the ordinary agricultural 
custom is generally applicable. [Shadi Lai 
and Rossignol , JJ.) Taj Muhammad v. Syad 
Muhammad 91 P W.R. 1916- 

122 P.R. 1910-34 1 0. 126 = 48 P.L R. 1917. 

S. 102 — Custom — Succession, 

The burden of proving title under the rule 
of succession of the tribe lies on the person 
asserting it. [Shah Din. J.) Ida v. Rahim 
Baksh. 58 P R 1911=45 P.L. R. 1912 = 

12 10. 837-202 P.W.R. 1911. 

• S. 102— Custom — Exemption, 

The burden of proving that a general custom 
is not recognized in a particular locality lies 
upon the pereon alleging the same. ( Minra , 
A.J.C.) QITARAM V. Maboti. 57 1.0 381. 

9. 103 — Custom — Special custom , 

The burden of proof lies on the person setting 
up a ppecial custom, which is opposed to the 
general principles of aoy law. [Hayward, 
A J.O.) Makhi Gazi v. Mastan Shah. 

36 1.0. 951-10 8.L R. 126. 

Damages. 

8. 101 — Damages . 

Where performance accepted after time 
fixed the acceptance by the plaintiff of a 
waggon of coal at the time other than that 
agreed upon prevents him from claiming com- 
pensation for any loss occasioned by euoh 
failure unless he shows that at the time of such 
acceptance he gave notice of bis intention to 
olaim compensation the burden of proving 
whioh was on him. (Knox, J.) SAHU Maha- 
DEO PBASHAD V. KANHAI LAL. 

14 1.0. 129. 


Ss. 102 and 103 — Damages— Contract. 

In a suit for damages for breach of contraot, 
plaintiff must establish both the contract and 
its breach. ( Sanderson , C. J.* Wcodroffe and 
Mookerjee , JJ ) LAKUBKA COAL CO., LTD. v. 
JUMNADABS. 33 I.G. 838. 


3. 103 -Damages— Contract— Breach. 

Where there is a prima facie breaoh of oon- 
tret, the party guilty of the breaoh has to 
prove that the breaoh is exousable under any 
of the exception clauses of the agreement 
whioh he relies on. (1913) A. C. 680 at 699 a. 
< Mookerjee and Beachcroft , JJ») Kali Kanta 
Shah v. Ibmail. 20 0.L.J 1M- 

17 1.0.7-30 O.W.M. ISO. 


BYIDEN0E ACT (I of 1873), 8. 101, 103, 
103 — Dlich&rge. 

8. 101 — Damages — Negligent, by 

railway— Loss of goods. 

In a suit by oonsignor for damages for 
non-delivery of goods the Railway Company 
must prove actual loss of goods to oome within 
the exception clause. The burden of proving 
due diligence lies primarily on the railway and 
it is only (hen that the consignor will have to 
prove the existence of exceptional circumstan- 
ces excepted in the risk note. (Dhobley, A. J, 
C.) Dhandbhai v. G.I.P. Ry. Coy. 

6 N.L.J. 283. 


Date of birth. 

S. 103 — Date of birth. 

The burden of proving that a person was 
born on a partioular date is on the parson who 
alleges it. ( Wallis , C. J- and Seshagiri 
Aiyar , J.) RAMANATHAN CHETTY v. MURU- 
qappa. 3 L.W. 210-33 I 0. 969- 

(1916) 1 M W.N. 208. 

Declaration. 

8. 102— Declaration. 

The onus is on the defendant to plead and 
prove the adverse possession for the statutory 
period in a suit for deolaration of title based 
on the defendant’s alleged repudiation of It. 39 
M. 617. Pol. [Walsh, J.) MUHAMED Kanail 
v . HABIDULLAH. 37 10. 794. 

8. 102— Declaration — Possession— 

Title. 

Where plaintiff being in possession of pro- 
perty eued for a deolaration of title and confir- 
mation of possession, the defendant disturbing 
the possession must prove a better title in him. 
Beachcroft, J.) MUHAMMAD HASAW v. ABDUL 
Hamid. 50 1.0. 481. 


S 102— Declaration— Title — Proof cf . 

In a suit for declaration of right to immo- 
veable property the onus is on plaintiff to make 
ont bis title to the property. ( Fletcher and 
Richardson. JJ.) BASIBUDDIN AHMED v . 
HIMMAT A LI MANDAL. 23 I 0. 852. 


8e. 101 and 103— Declaration— Bur- 

den of proof— Right to property. 

Where a person transferred oertain ooou- 
panoy right in unalienated land in Berar 
putting the transferee in possession, and the 
transferee sued transferor for a deolaration 
that he should be the registered oooupant and 
the transferor denied the sale and alleged that 
the oooupanoy rights only were leased for a 
term of years, held , that the harden of proving 
that the transfer was a sale and not a lease lay 
on the transferee. Batten, A. J.O.) Kabhibai u. 
TiA miRAM. 17 I.O.889-0 N-L.R. 1B5. 


Dlioharge. 


8t. 102 and 111 -Discharge— Shifting 

of onus— Trial Judge's estimate of testimony. 
Value of , in doubtful cases . 

In a suit to enforce a mortgage bond the 
defence was that the debt had been discharged 
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EVIDENCE ACT (I of 1872), Br'101, 107, 103 
— Discharge. 

by payments endorsed on tho bond. The trial 
court, on review ol the evidenoo bold that the 
endorsements were fictitious and decided in 
favour of the plaintiff. Bat the High Court 
on appeal dismissed the euit. Held, that 
though the initial burden of proof reals on the 
appellants in 6Ucb a oase as this, both on 
general grounds and by reaeon ol B. ill ol the 
Evidenoe Act, this burden shifts easily as the 
evidenoe is developed and muoh importance 
could not be attaohed in this case to the 
question on vrhoxn the initial onus lay. The 
evidenoe in this litigation, taken as a whole 
WA9 of such a obaraoter and eo full of doubtful 
statements that it oooid only be weighed ade- 
quately by the Judge who had seen the 
witnesses and the balanoe of probabilities was 
also on the side of the oonolusion reaohed by 
the trial Judge. (I'tseotmf Haldane .) KUNDAN 
LAL V. MUSBAMMAT BRGAMUN-NlSSA. 

22 O.W.N. 937 = 47 f.O. 337- 
8 L W. 233 (P.C ). 

— 3s, 103 and 114— Discharge on lost 

bond— Suit on—Dischargt—Onus on defendant . 

Where in a euit on a lost bond the defendant 
admitted execution but pleaded payment, held, 
the burden of proving payment was on the 
defendant. (P.C. Boner je§ and Raflque, JJ) 
Jhandu Mal o. Kaban Singh. 

37 All. 426-29 l.C. 608-13 A.LJ. 667. 

Sa. 103 and 103— Discharge— Mort- 
gage— Onus. 

In a suit by a mortgagee for reoovery of the 
mortgage-money, the onus of proving a die- 
charge ie on tho mortgagor. (Woodroffe and 
Ntwbould, JJ.) Indra NARAIN Babkar v . 
BEDEBWARI DASSYA. 30 1.0, 32. 


Where trustees of a temple infliot ponieh- 
meot on its hereditary officers, the odob of prov- 
ing that notice of the enquiry held by the 
trustees was given to the persons concerned, 
and that the procedure was legal, is on the 
trustee bolding the enquiry. ( Oldfield and 
8adasiva Aiyar . J J.) RANGA6WAMI BHATTER 
V . 8E6HADHBI AlYANGAR. 38 I-C. 204. 

4 L W. 611. 

Ejectment, 

S. 102— Ejectment— Possession— Limi- 
tation, 

Where d:me plot9 are recorded 6ince long ae 
belonging to the defendant, the onus is on the 
plaintiff to prove possession within limitation. 

( Richards , C.J, and Rafiqtte, J.) 8HEOPUJAN 
v. SOHABAI. 38 l.C. 427 » 14 A.L J. 1066. 

8. 103— Ejectment— Nature of tenancy. 

Where in a 6uit by a person as owner of lanck 
to eject the defendant, the latter 6ets up the 
existence of a tenancy entitling him to retain 
possession, the burden ie upon him to prove the 
nature of his tenanoy and of bis rights to 
remain in possession. INetobould and Panton r 
JJ.) Probodh Chandra Das r. Birsinha 
BAGANl. 71 I.O. 810. 

S. 102— Ejectment— Tenancy not trans- 
ferable except by custom— Onus, 

In a suit for ejeotment of the transferee from 
the tenant of a tenanoy not transferable except 
by ou6tom the onus is on the trAnefereo defend- 
ant to prove the right to transfer. iOhatterjee 
and Mullick, JJ.) ANANDA MOHAN 8AHA v. 
OOB1N CHANDRA RAY. 83 I.O. 568=» 

SO 0 V.N. 822. 


8. 102— Discharge— Partial discharge 

— Promissory note, 

A person pleading partial diaoharge of the 
amount due under a promissory note must 
prove the same. {Abdur Rahim and Ayling , JJ.) 

Vennam Piohayya. v. Goginenni Rama- 
KRISHNA. 10 1.0. 674* 9 H.L.T, 314. 


*-3. 103— Discharge— Onus on debt . 

Where the defendant admits the execution 
of the lost bond but pleads payment, the bur- 
den lies on him to prove payment. (Kanihaya 
Lai, A.J.Q.) Jaganath v. Kamta Singh. 

32 1.0. 849 = 2 O.L.J, 498. 


—8. 103— Discharge— Payment towards 
particular debt . 

A person alleging a payment towards a parti- 
cular debt ib bound to prove first the fact of 
payment and second that it was towards that 
particular debt. (Ormond, J.) MAUNQ Pe v. 
Maung Tun Tha, ii j c. 8ii=» 

4 Bur. L.T. 172. 


Dismissal from office. 

-Tr--a. lQ2-Dimi$atKliom. effiot-i 

mry into contiutt o f htrttiluv (mple servar, 


— 8. 101— Ejectment— Title— Burden of 

proof. 

The burden of proof in a suit for possession 
by the owner against a person in possession 
where the latter denies his title, rests with the 
plaintiff. But where his title to possession is 
admitted or proved the burden shifts on to the 
defendant to prove tenanoy entitling him to 
possession. {Rampini and Caspirss , JJ.) 
Mosbbat Hussain khan v. behary Lai*. 

11 1.0. 901 — 14 O.L.J. 176. 

8, 108— Ejectment-Title— Strict proof. 

Where a plaintifl wished to claim property 
under a relationship to the last male owner 
which relationship was disputed by the 

defendant a near relation of last male owner, 
it was held, that the onus lies on the 

plaintiff to prove the relationship, (Scoff-Srnifh 
and 8hadi Lai, JJ.) HARDBO Ram v. 
PARABATJ. 81 I.O. 600 = 184 P.W.R, 1918. 

B. 103 -Ejectment— Title— Proof of . 

A plaintifl must prove his own title before' 
ousting a trespasser though the latter has no 
title. (O/ieuis, J.) PREM BINGH o. MOKAND 
SINGH. 80 P V.R. 1912= 18 1,0. 62. 

19 P.L.R, 191*,. 


379 


CIVIL DIGEST, 1911—1933. 


380 


EVIDENCE ACT (I of 1B72). Si. 101, 102, 103 
—Ejectment, 

— S, 10 1— Ejectment — Landlord and ten- 
anr— Onus on landlord of proving a right to 
eject . 

Where a question of ejeotment is between 
landlord and tenant, the onus is on the 
landlord of proving a right to ejsot. (Phillips 
and Devaioss, JJ.) 6ri Raja Venkataban- 
oappa apparao Bahadur v. Mobampudi 
Bajiraju. 45 M L J. 288=1921 Mad. 93. 

8- 102 — Ejectment— Proof oi title — 

Plea of adverse possession. 

Where a plaintiff, who does not allege 
dispossession sues for possession of immoveable 
property based upon title and the plea of 
adverse possession is raised by the defendant, 
the onus of proving his own title re9tsupon the 
plaintiff before '.ho defendant can be oalled 
upon to prove adverse possession. ( Twomey , 
J.) AUNG HU v. TON GYI. 8LBR. 264 = 

85 I C. 432=- 9 Bur. L T. 242. 

Si. 102 and 101 — Ejectment— Title, 

suif based on — Pita of benami—Onus. 

A plea of benami raised by the defendants 
does not relievo the plaintiff of the necessity of 
proving the title on which he sues. (Pratt, 
J.O. and Crouch, A.J.C.) NUR MAHOMED v. 
KESSUMAL. 20 I.C. 528 = 7 S L R. II. 

Exception to rule. 

8. 103 — Exception to rule—Disquali 

ficalion to succeed as heir . 

Leprosy to bo a ground of exolnaion must be 
of the saoious or ulcerous and not of the 
unaeethetio type. The presumption of Hindu 
Law is against disqualification and the burden 
of proof of disqualifications lies on a person who 
seeks to exolude another who would be an heir, 
should no case of exolusion be established. 
Where it ie contended that a person is oxoluded 
from inheritance by reason of disease, the 
strictest proof of the disease as will disqualify 
him, at the time the succession opened, will be 
required. (C.G. Ghote an i Panton , JJ.) 
Bubendba Nath De v ashutosh Nandi. 

80 Gal. 601 = 27 O.W.N 952 = 1928 Gal. 831. 

S, 108 — Exception to rule — Agricul- 
turist— Exemption from attachment— C P.C., 
8. 60 (c). 

The judgment-debtor has to set up and prove 
that ho is an agriculturist within the meaning 
of 8. 60 (c), C.P O. (Fletcher and Walmsley , 
JJ.) ashmatullah Siroar v . Pan Maha- 
mud Chowdhury. 33 I.C 343 = 

20 0 W.N. 874. 

8. 103 - Exception to tule . 

A person pleading a certain exception to a 
rule is bound to bring himself within it. 15 C. 
555 at 557, Hof. t Carnduff and Chatlerjee, JJ.) 
Hari Moni Deri v. Moti Sheikh. 

18 I 0. 30 = 16 O.W.N. 779, 

8. 102 — Exception to rule , 

A commission agent often enters into 
transaotione on his own account and the onus 


ESIDEN0B A0T (I of 1872), 8i. 10Ji 102, 108 
— Execution of Document. 

lies on him to prove that in a particular 
transaction he acted as an agent and not a 
principal. ( Martineau . J.) FIRM OF 8HIB 
Lal Ram Lal v. firm of Dari Ram 
Chhadamilal. 1922 Lah. 408. 

S. 108 - Exoeption to tule— Succession, 

Correctness of entries in Riwaj-i-am is 
presumed in favour of daughter-in-law and the 
rebuttal of the presumption is on the son who 
wants to exclude her. (Broadway and 
Martineau . JJ.) JAG1B 8INGH v. MST. SANTI. 

3 L. 181 = 1922 Lah. 389. 

Execution of Decree. 

8. 101— Execution of decree— Onus of 

proof. 

It is for the deoree-holder to dearly establish 
that the property belongs to his judgment- 
debtor only and is liable to be soli in execution 
of the deoree. (Broadway and Moti Sagar , 
JJ.) ISHARDASn FAZMj 1LAHI. 

1923 Lah 521. 

S 103 - Execution of decree. 

The burden of proving that a deoree cannot 
be executed lies on the person alleging it. 
(Sfauhdtn and Scott Smith, JJ.) FATEH 
OHAND V . MU6BAMAT MENGHI BAI. 

103 P. W.B. 1913-181 P.L.R. 1011 = 
19 I 0. 481 -10J P.R. 1913. 

8. 101 — Execut ion of dtcree— Proof oi 

fraudulent transfer. 

Where a olaim is rejected in execution 
proceedings and the claimant sues to 
establish bi9 title the burden of proof upon 
him is discharged as soon as he establishes that 
the transfer under whioh he olaims is for good 
consideration. Then the onus is shifted on to 
defts. to establish fraudulent intention. 
(Ccuffs and Macpherson, JJ.) MUSAMUAT 
BlBl Saira v. BlBl Qaliman. 68 1.0 111 = 

2PLT. 677. 

Execution of Document. 

8. 103— Execution of documtnl— Ad- 
mission of signature— Effect of. 

An admission by the defendant regarding the 
putting of a signature or a thumb-mark on a 
dooument does not amount to an admission of 
execution so as to shift the burden of proof on 
the defendant. This is speoially so whore the 
defendant pleads that when bo signed tho docu- 
ment it was blank, (Rafique and Lindsay , JJ.) 
PIBBHU DAYAL V. TULA RAM 

20 A.L.J. 672-L R. 3 A 863 = 
1922 All 401 (2). 

8. 102 — Execution of document — Suit 

lor cancellation. 

In a suit to have a bond cancelled as a for- 
gery the onus is on the defendant to prove 
execution of the bond, ae it is he who eubstan- 
tially aeaerts the affirmative of the issue. The 
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value of the general presumption against mis- 
conduct ie small where alleged misoondnot is 
the very foundation of the suit, f Drake- Brock m 
.man, J.O.) MAHADEO c. VITHOBA. 

18 1.0. 8§J = 9 N.L.R 8. 

Fraud. 

— — St. 101 to 103— Fraud— Misrepresent- 
ation-Burden of proof. 

Held , that the burden ia on the deft, who 
obtained the deed by misrepresentation that 
the plff. negoirod full information of the trae 
stale 6f facts at a time too remote to allow 
liim to maintain the suit. (Afoofeer;ee and 
Panton , JJ ) Nibaban v. Nibupama. 

34 Q.L J. 038- 69 I.G. 476«=25 C.W.H 870. 


S. m-Fraud-Onus. 

In a suit on a bond where there ia no dispute 
as to consideration, the enue ia on the defend- 
ant to prov6 bis plea of fraud. (Chevis, J.) 
Neki Ram v , Khushi Ram. 89 P.L.R. 1919- 

fill. C. 579-11 P.W.R. 1919. 

1 ■— B. 102— Fraud — Illegality — Compro- 
mise— I tnpt aching validity of . 

Onus probandi lies on the party whioh 
4 m pea oh ea the compromise to prove that it wee 
illegal or void. (Ayling andSeshaQiriAiyarJJ.) 
KABAKATTITATHI BAYARAPPA V. KOYOTAN 
OHABLB VBBTID. 85 M L J. 51- 

2IMLT. 29-45 1,0. 489-8 L H. 154. 


——8, 102 — Fraud on registration law . 

Where a party attaoks the validity of a 
registered dooumant on the ground it was not 
registerable in the plaoe where it was done and 
provi6 that there was no such plot as the one 
in the registration area or that it did not 
belong to the party, then the onus is on the 
other party to show there was no fraud on the 
registration law. (Daniels, J.C ) Mt. BUBJA 
V. BUAI BAHADUR BlNGH. 29 O.O. 886- 

78 1.0,18-9 0. & A.L.B. 107. 


— ——8. 101— Fraud— Apparent appearance 
is presumed to be true. 

Where a transaction is openly oarried out 
and is given effect to, the party alleging that 
the motive was to perpetuate fraud must prove 
it. (Daniels and Dalai , A, J. Ca.) HAFIZ- 
UNNISSA t>. JAWAHIB BlNGH; 80 I.O. 8ft - 

. 24 0.0.874. 


4 " 8. 109— Fraud — Removal of—Effe 

of— Onus on person guilty of fraud , 

The party guilty of fraud must show tbi 
the continuing effeote of the fraud have bee 
•removed. (Ron. J.) MAHABIB Ram t>, Ra 
BAHADUR DUBAY. 4 P L.T. 801 . 

1918 P. 43 

Onus 808— Fraud— Undue influence - 

, 01 a dooumoot being admitte, 
ISiai i£S»?' B, ? lDg 4hat «* ezeonti 

oleadinl inflQeaaa « °° pari 

pleading it. { Chapman and Jteala Prasad , JJ 
IUqbuoib v, Raqhun&th sib, 

1 P.L.W. St-il I.o. toa.s P.I.J, w 


BYIDENCB ACT (I of 1672), S«, 101, 102. 103 
— Grant. 

Genuineness. 

8s. 102 and i(Jl— Genuineness— Deed 

—Execution— Compulsorily registered. 

In a suit on a document the onus lies on 
plaintiff to prove ite genuineness, where the 
executant denies execution though the mortgage 
wae compulsorily regisiered. 15 M. 138. Expl, 
The Registrar's belief in a registration enquiry 
13 of no avail in a civil case. (Spencer and 
Erishnan , JJ.) PALLI K.AND KATHaPURATH 
Mammad V. Mantanchebi mammad. 

(1917 1 M.W.H. 789 = 48 I.O. 28- 

35 M L J. 815. 

S. 108 — Genuineness — Consideration 

— jExieufton of document by illiterate woman — 
Admisiion of execution of another document. 

Where an illiterate woman alleged to have 
put her mark and thumb-impression on a 
doonment for Rs. 3,000 denies to have exeouted 
such a dooumant but admits having executed 
another for Rs. 400 only, the oreditor must 
prove both the genuineness of the deed and 
the passing of consideration, (Parfetl, J.) 
Maung BYA v MAUNG Po. 11 LG. 916=* 

4 Bar. L T. 202. 

Gift. 

8s. 102 and 103 — Gift— Onus of proof 

—Capacity of exeeuiant . 

The harden of proving that a deed of volun- 
tary gift exeoutod by an old and iDflrm woman 
was exeonted with fall knowledge of its oon- 
tents and that ehe did so long willingly and 
without any presents or solicitations which 
might amount tj the exeroise of undue influ- 
ence, lies heavily on the donee. (1881) 18 Ch. 
660, Re!. Any person of (all age and sound 
mind, who has exeouted a voluntary deed of 
gift by whioh he has deputed himself oomes 
to have the deed set Aside, especially a long 
time afterwards, he must prove some substan- 
tial reason why the deed should be set aside, 

( Davar , J.) Rajaram v , KBANDU BALU. 

15 1,0. 529-14 Bom. L.R, 840. 

S. 108 —Gift. 

The onus of proving an oral gift lies on the 
person setting up the plea. The oral inoome 
mast bs satisfactory. (Das and ddami, JJ.) 
RAMBSHWAB NABA1M V. RIKNATH KORRI. 

1925 P. 165, 

Grant. 

— 8. 108— Grant— Service tenure — Re - 

sumption— Zemindar. 

Where the Government olsim that lands in 
a Zemindaci are ohaukidaei ohakran lands and 
therefore irreaamable by Zemindar the onus is 
on the Government. (Lord Parker.) Ram A- 
OHANDRA BHANJI DEO v . SECRETARY OF 
STATE, 48 OaL 1104 =»43 1 ft. m« 

20 M.L.T. 285-21 G.W.H 1245- 
(1916) 2 M.W.H. 175-4 L W 251- 
14 i,L.J. 1009-18 Bom L R. 838- 
24 M.LJ. 298 -87 I.O. 228- 
81 M.L.J. 745 (P.O.), 
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EVIDENCE AOT (I of 1872). 8s. 101. 102. 103 
—Grant. 

S, 102— Orant — Resumption— Burden 

of proof . 

The burden of proof that land is reaumable 
on acoount of discontinuance of service lies 
on him seeking to resume. ( Batchelor , A. C.J. 
and Shah , J.) Baslingappa v. Chandrap- 
PAN. 33 I.G. 860 = 18 Bom. L.R, 695. 

8. 101 — Grant— Authority to give — 

Donee must show grantor had authority— Shif- 
ting of burden in case of long acquiescence. 

In case of authority to give grant donee 
must show grantor had authority. {Mookerjee 
and Rankin, 33) Tabakeswar Pal v. 
Bribe Ohandba Ghosh Mandal 

27 O W N. 064 = 1924 Oal. 216 

Holder in dae Coarse. 

— S 103 —Holder in due course— Burden 

of proof. 

One who holds a bill of exchange which is 
proved to have been obtained originally for 
unlawful consideration must prove that he is 
a holder in due course and therefore in a better 
position than his transferor. ( Beaman . J.) 
Daulat Ram v . Nagindas. 19 1.0. 789 = 

15 Bora. L.R. 338. 

Insanity. 

8. 108— Insanity- Onus of proof • 

The burden of proving that a person was of 
unsound mind at, acd from, a particular date 
when a dooumeot was executed by him and 
whiob is sought to be avoided i9 on the person 
alleging the lanaoy. ( Jtnhins , C.J. and N. R. 
Chatter jee, J.) Kassim Mamooji v. K.B. 
1)UTT. 27 1.0. 459 = 19 0.W.N, 48. 

8. 102— Insanity— Proof of . 

Where a person is found to be a lunatio 
(under Aot XXXV of 1868) those who assert at 
any later date, that he is of same mind, must 
prove that he is so. (IFaJ/is, C.J. and Srini- 
vasa Aiyangar , J.) AMANOHI Beshamma v. 
AMANCHI PADMANABBA RAO. 3 L W. 290 = 

83I.C. 678 = 19 ML.T. 243. 

S. 102— Insanity— Proof. 

A suit was brought on an equitable mortgage 
against A. B and C but a decree was passed 
only against A and C, omitting B as being 
insane. The purchaser in execution of the 
deoree, was subsequently sued on the basis of a 
mortgago executed by B prior to the euit aod 
the property really belonged to B. The onus 
of proof shifted from plaintiff to the defendant 
when he showed the existence of the previous 
mortgage under whioh possession was claimed. 
B was not bound by the decree as he wae not 
a party to it. ( Mccoll , A.J C.) NGA LUGYI v. 
PaLNIAPPA, 4 Bur. L.T. 248= 12 I.G. 199. 

Jurisdiction. 

8. 102— Jurisdiction— Civil Court— 

Onus on person seeking to oust. 

The onus is an the defendants to satisfy the 
Court that a olaim made by the plaintiffs is not 


EYIDEN0E AOT (I of 1672). Si. 101, 102. 10* 
—Legal Necessity, 

within the cognizance of a Civil Court. (8hadi 
Lai, C.J. and Harrison, J ) Ramji Lal v. 
hlANGAL SINGH. 2 Lah. 802- 

28 P.L R. 1922=1922 Lah. 157. 

Land Acquisition. 

8. 103— Land acquisition— Claimants 

to compensation— Revenue auction-purchaser 
and lakhiraj holder, 

Where a question of title to a plot of land 
arose between claimants to compensation paid 
by Government after its acquisition uoder the 
Land Acquisition Aot, one being tbo pur- 
chaser of the estate at a sale for arrears of land 
revenue, whilst the other was holding it ‘as- 
lakhiraj : Held, that the former was in the 
position of the plaintiff and the burden of 
proof a9 stated above was on him. 14 M.I.A. 
152, Rel. A Land Acquisition Court oan 
determine a conflict of titlo betweea rival 
olaimants. ( Chatterjee and Roe, JJ.) 8M, 
KBI6HNA KALIYANA DASI V. BBAUNFIELD. 

86 1.0. 184-20 Q.W.N. 1028. 

Legal Necessity. 

S. 102 —Legal necessity — Religious 

endowment — Mortgage . 

On a mortgage of endowed property the 
onus of proof of nsoessity is on the mortgagee, 

( Lord 8haw.) MURUGEBAM PlLLAI v. 
Gnana Sambanda Pandaba Bannadhi. 

40 Mad. 402 = 21 H.L I. 288 = 
32 M.L.J, 369-13 A. L J. 281 = 

1 P L W. 437 = 5 L W. 789 = 
21 Q.W.N. 761 = 19 Bom. L.R. 456 = 
25 O.L J. 689= (1917) M.W N. 487 = 
39 1.0. 039 = 44 I A. 98. (P.G.) 

8. 102— Legal necessity— Hindu Law 

— Alienation, 

The burden of proving necessity for an 
alienation by a Hindu widow is on the alienee. 
(Afr. Amir Alt.) HABI KI8HEN BHAGATl v . 
Kashi Pabshad bingh. 42 GaI. 876 = 

42 I. A. 64-17 M.L T. 115 = 
19 O.W.N. 370 = 18 A.L.J. 223 = 
2L.W. 219-21 O.L.J, 223- 
28 M.L J. 665-17 Bora. L R. 420 = 
27 I.G. 674 = (1915) M.W.N. 311 (P.O.). 

S. 101 — Legal necessity — Alienation 

by Hindu father— Sale preempled—8uit by 
sons challenging alienation. 

Where legal necessity for a major portion is 
proved, the sale should be upheld. Where 
a sale for oash is impeaohed by sodb, the burden 
of proving necessity is on the creditor or 
transferee. ( Daniels , J.) CHNDBIKA SINGH 
v, BHAGWAT BINGH. L.R. 4 All. 645 = 

1924 A 170 

8. 108 —Legal necessity— Hindu joint 

family— Alienation by manager— Buit by junior 
members impeaching sale— Onus of proving 
necessity on purchaser. 

Where a sale of joint family property by tbe 
manager of the family is questioned by junior 
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BYIDENGE EOT (I of 1872), 8| 101 4 103. 103 
—Legal necessity. 

members in a suit the harden of proving that 
the alienation was valid is upon the purchaser. 
iRaflque and 8tuart,JJ.) RAM8ABUP StNGH 
o. RAM 8ABAN 8XKGH. 20 A.L J. 983- 

1022 A. 589. 

8b. 102, 103— Legal neesssity. 

In the oa9e of an aliena.ion by a Hindu 
widow it is the alienee who baa to 
show ueoaseity. (Macleod, C.J.* Shah, J.) 
&IOHANSING UMADBAMAH V. DAEjPATSING 
Hanbaji. 24 Bom, L.R, 289 — 45 B. 733« 

1022 B 51. 


BY1DBN0B AOT (1 of 1872), Bb. 101, 102, 105 
-Hajoilty. 

Legitimacy. 

8a. 102 and 108— Legitimacy— Maho~ 

medan Law . 

The person who alleges that abnormal cir- 
cumstances existed at bis birth must prove 
them. Mohammadan I/aw does not presume 
legitimacy ol a child born to hie mother 
14 monthe after ihe death of her husband. 
He must prove that the period ol gestation in 
hie oaee was extraordinarily prolonged. 
{Shadi Laly O J. and Abdul Qadir , J.) UMAR 
Hayat v. MiSRi Khan. 69 10. 491. 


S. 101 — Legal necessity. 

Proof ol neoeasity for alienation by manager 
lies upon the alienee. (Scoff-flrailft and 
Fforde, JJ.) RODHA RAM v. AMAR CHAND. 

4 Lah. 298 = 1924 L. 141. 

S, 101 — Legal necessity — Joint family 

— Decree obtained on father's debt — Binding 
nature of, 

The burden of proving that a debt ie non- 
existent or illegal is upon the son. He muet 
prove that be is not liable to discharge the 
piouB obligations. {Aodul Raoof and Moti 
Sagar, JJ.) Ram Ratan v. BA8ANT RAI. 

54 1.0. 121-2 Lah. 263. 


— S. 101— Legal necessity— Minor. 

. *he case ol sale by guardian with sanotion 
of Court onus is on minor to prove want of 
neoeesity or that the sale is improper. 
(Spencer and Ramesam, JJ.) NALLKA Vhn- 
kataswamiv. Rug am Vibamma. 

18 L.W. 372-45 V. 420-42 M L J. ||3- 
31 M.L.T. 451 — (1922) M.W.N. 857- 

1922 H. 185. 


8s. 102 and 101 — Legal necessity. 


Where an alienation by a Hindu widow ic 
accordance with a compromise in challenged bj 
a reversioner, the alienee has to prove that the 
compromiflo is binding on the reversioner, 
(Softuate, Q.J., Ooutts Trotter and Kumara - 
swami Sastri. JJ). Nalla Tibupati Raju 
V. Nandikolda Venkayya. 45 M. 001- 

80 M.L.T. 1B1 — 42 M.L.J. 192-1922 M. 181. 


family . 8S ’ ***’ ,03 ~" £ "9 ai n$eetsiiy— /oil 

The onus is on the plaintiff that th« del 
Undet oiro un>fltanoea whio 

X2“K*«“ T°, th6 , c m6mb9ra 01 » »«mil 

(Sundara dipar j ) M r, Sbinivasa Aiyai 
q AB. li I.C. 181-11912; M.W.N. 491 


family. 8 ‘ i02 ~' L ^ al Mutiy-- Minor— , 

a member' 

Vol. Ill— 35 


5, 101— Legitimacy— Connection 6ef- 

ween man and woman , 

Where a oonneotion between man and 
woman is permanent, it is presumed to be 
not adulterous, and Ihe burden of proving, 
that the oonneotion ia adulterous and involves 
oriminal offenoe, lies on him who raises the 
contention. (Sadmtpa Aiyar end Napier, JJ.) 
PALANI AWMAL v. KUPPU8WAMI GOUNDAN. 

62 1.0. 769-18 L.W. 111. 


8, 102— Legitimacy— Presumption as 

to lawful connection and legitimacy — Rebnlfaf. 

Where there are oiroumstances justifying the 
inference of marriage and legitimaoy, the 
burden is upon those who deny the status of 
the wife and tbo 6od, to produce conclusive 
evidence to rebut the presumption of lawful 
oonneotion and legitimaoy. (Litidiap, J.O, 
and Kanhaiya Lal % A.J.G) Bubia QaDIRu. 
Qadsia BEGAM. 24 I.O. 648 — 1 O.L.J. 2B1. 


8* 103— Limttofion, 

When a plaint is prima facie, barred the 
plaintiff who tries to bring it within limitation 
by proving an acknowledgment under 8. 19, 
whioh gives him a fresh period, mu6t give a 
oogent proof of bis allegations. {Raflque and 
Lindsay, JJ.) Collbctor of Jaunpub o. 
Jamba Prasad. 20 A.LJ 140— 

44 1. A. 880 — 1928 A. 87. 
8. 102— Limitation - Onus. 

In a suit lot redemption the oqub of proving 
that the suit is within limitation lies on the 
plauit.fl. ( Perman . J ) Khandd LAB t>, 
Fazul ‘ 81 I.C fiB5-lL»h.2l. 

108 — Limitation . 

(Per Sishagiri Aiyar, J.) — The bmden o| 

a * a J‘i 8 t '? 3e J 8 . 0Q Plaintiff, 
i Wallis, O.J .and Seshag »ri Altar J ) Raha 

NATHAN OHBTTYv. MUBDB APPA OBET^; 

(1916) 1 M.W.N. 208-33 I.O. 969- 

3 L.W. 210. 


8. 


Majority. 

103 — Majority — Deer*. 

■ — a. . . 


LtmKrtirsi.s sr, 

was not a minor, the burden of proving thi 
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EVIDENCE ACT (I of 1872). Si. 101. 102, 103 
—Malicious Proseoutlon. 

he was a maj^f lies on the person making the 
allegation. tMttlra, Offo % A.J.C.i GOKUL 
8INGH v. KANHAIYA LaL. 26 I 0 816- 

10 N L R. 137. 

Malicious Prosecution. 

8. 103— Malicious prosecution -Innec- 

mu— Burdin ot proof. 

In a suit for malicious prosecution, the fUi 
tifl ba 3 lo prove his innocence with a view to 
establish that the prosecution was commenced 
maliciously and without reasonable and 
probable cau?e. (Mcokerjee on d Beachcrott , 
JJ,) MUCH! OSTA V. HOBSMULL MABWARI. 

19 1,0. 24 = 17 0 W N. 434. 

•S 103— Malicious prosecution —Re- 


asonable and prsbable cause . 

Id a suit lor damages toe malicious search 
the onus Of proving want of reasonable and 
probable cause lies on the plaintiff. (Abdur 
Rahim , Offg . C.J. and Krishnan. J.) GADGI 
MABBAPPA V. THE FIBM OF VANNAJEE 
V a i a N TEE 20 M L T. 303 — 

(19161 2 M.W.N.280= 38 I 0 823 = 
* 31 M.L J. 772. 


Marriage. 

■8 102 —Marriage— Maintenance. 


In maintenance proceedings uader the Code 
the enua is ou the wife to 6how that she is the 
tfife of the accused . (Saunders. J.C.) 
WAFOON p. MA THEIN TIN. 24 I.C. 572 - 
15 Or. L J. 481 = 7 Bur.L.T. 71. 

Material Alteration. 

8 103 — Material alteration— Onus. 


In a suit on a mortgage-bond, tbe burden of 
proof lies on the defendant to show how that 
particular clause was au alteration made 
subsequent to the excoution of the bond with- 
out the knowledge of the exeoutaut. (lfoofcsr- 
j<e and Beaehcroft , JJ.) ACHYUTANUNDA 
Bhattacbarya v . Ram Nath bhatta- 
OHABTA. 21 1.0. 79 = 18 O.L.J. W. 

Minority. 

8. 108— Minority— Onus. 

The onus of proving the minority of the 
executant of a deed ie on the person asserting 
it. ( Lord Dunedin.) JAGANNATH PRASHA D 

SINGH V ABOULLAH *5 ®2!“ 

43 |.A 97 = 16 1L J. 578-6 P.L.W. 83- 
1918 M W N 408 - 22 C W.M. 801- 
8 L W. Ifc3 = 24 M.L.T. 62-23 GLJ 192 = 
20 Bom. L R 851-49 I.C. 770 = 
89 M L.J. 45 (P.O.). 

g 101 — Mincrity — Contract— Admit- 

j ion ol majority— Effict of. 

When tbe v*lioity of a contract is questioned 
od the Refund that the execatant is a minor, it 
is for the pUintifl to establish by prima tacw 
.TideDeo that the contract was valid and 
entered into by a person who was competent to 
do so. An admi.eion ol majority at the time 


EVIDENCE ACT (1 of 1872). 8i. 101, 102, 103 

— Minority 

of the execution cf the deed is auffioieut prima 
facie evidence to establish the majority of the 
executant. 2 I. C. 839; 13 I.C. 556, Ref. 
( Stuart , J.) BACHCHA LAL t. HASAN KHAN. 

4 U.P.LR. (A.) 81 = 1922 All. 240. 

■ —8. 101 — Minority— Pro note— Suit c n, 
Where in a claim on pro-note, the deft, sets 
up tbe plea of minority, tbe onus ia ou him to 
prove the same- (Le Ressignol, J.) Harji Mal 
v. abdul Halim. 60 1 C. 2b7. 

Sb. 101, 102 and 103— Minority — 

Hindu Law— Joint family— Alienation by adult 
members — Suit by minors . 

The onus of proving that an alienation made 
by tbe adult members ol a Joint Hindu family, 
is not binding on tbe minors, for want of 
consideration, lies on those minor6 seekiog to 
6et it aside. (Ayling and Stshagiri Aiyar , JJ). 
Krishna t. Madhawa. 63 1.0 258. 

*8. 102— Minority — Onus on person set 

finp up. 

The party who ccmes to the Court and 
pleads minority must make out his case before 
tbe adverse party can be required to rebut it. 
(Coutts Trotter and Srinivasa Aiyangar, JJ.) 

Venkata rangappa Naicken v. Bub- 
baraya Goundan. 33 I.C. 142. 


-8. 102 and lC3-Mmcrif*— Onus. 


It is for the party settiog up infancy in the 
case of a oontract to prove it. 24 M.L. J'. 517 ; 
26 B. 109; 8 W.R. 371, Foil. (Oldfield and 
Tyabji. JJ.) JODI BlDI v. VlJIAB KHAN 
8ABEB. 25 I 0. 407. 

8 . m-Mmority. 

A persoD alleging that another was minor at 
a particular date must prove it. (Hallxlax t 
a. J.C.) Balwast Singh v. Nabayana- 

58 1.0. 196. 


S. 101— Minority. 


Tbe burden of proving minority lies on 
the parson alleging it. ( Stuart and 
Kanhaiyalal , A J.Ce.) RAJA v. BANT Rain 
DaS. 2 O L J. 228-30 IG. 193 = 

18 O.O. 95. 

>S|. 102 and 108 — Minority — Onus on 


person pleading. 

Where a person alleges his minority in order 
to eicape liability under a mortgage executed 
by him the burden lies upon him to prove 
that he was a minor, at the time the tran- 
saction was entered into. ( Daniels and Lyle, 
A.J Cs.) NIAMATTULLAH KHAN!v GAJ RAJA 
SINGH. 22 O.C. 161-1 U PL R. (J.C ) 83 = 

63 1 0. 136 = 6 O L J 376. 

8i. 103 and 103— Minority — Onus of 

proof. 

When in a suit upon a contract the defend- 
ant pleads minority at tbe time of the 
contract the onus of proving that he was of age 
is oa the person who tries to enforce the 
contraot. ( Lindsay , J.C. and Rafique, 
Muhammad Hubain v . Lalji sinoh 

25 1.0.648-1 O.L.J. H*. 
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BYIDENOB ACT (I of lb72;, 8a. 101, 102, 103 
— Mistake. 

Hlttake. 

S. 103— Mistake — Ones on person. 

The onus ol proving that j property was in- 
cluded by mistake for another property, in a 
document is on the person setting op that plea, 
(Lord Afoulfon.) HaBENDBA LaL ROY v. 
HABI DASI DEBI. 41 Cal. 972=1 L.W. 1030 = 

41 I A. 110 = 97 M.L.J. 80 = 
(1914) M W.N. <63=16 M.L.T. 6 = 
18 C. W.N. 817 = 19 C L.J. 484 = 
16 Bom. L.R. 400 = 23 1 0. 637 = 
12 A. L.J. 774 (P.O.). 

——Si. 102 and 108 — Mistake— Recitals — 
Onus of proving ineorrrefnssj. 

The onus of proving that a dooument to 
which a person has affixed his signature does 
not contain a correot statement ol the faota 
and of the intentions of the parties is on the 
person making the allegation. (Roe and Jwala 
Prasad, JJ.) MT. Ramdei v. OHANhba BAC iI 
BJBI. 44 1.0. 398 = 4 P. L.W. 237. 


Mortgage. 

8. 101 — Mortgage— Ext cution admit- 
ted sham nature of. 

Where the execution of the mortgage doou- 
ment is admitted but it is pleaded it was false 
and merely a sham. The burden o( proof lies 
on tho party who sets it up. (Lindtay and 
Kanhaiya Lai, JJ). Chiddd u. Debbaj, 

21 A. L.J. 793= L.R. BJA. (Civ.) 83 = 

1931 All. 294. 

8. 101— Mortgage— Redemption, 

In a suit for redemption the burden of prov- 
ing a mortgage i s upon the mortgagor, f Daniels 
3.) Hamji Das v. Miheik Lad, 

1823 All. 441. 


" “T® 1 - 101 ® nd 10B— Mortgage— Redemp- 

tion— Title to redeem— Odub. 

The plaintiff in a suit for redemption must 
® b ° w “ "ubsisting title. (Rafique and Piggotl, 
33.) FBANK HAY». RaEIUDDIN. 

28 1.0. 961 = 12 A.L J. 769. 


_ ^2— Mortgage— Redimplion suif — 

Onus of proof. 

In a redemption suit, the plaintiff must first 
prove the mortgage, and if ho has given proof 
meteor, the burden shifts to the defendant to 
prove i that the relationship h»a ended. (Banerii 
and Ryvis, 33.) Ganbsh Lad v. Babandi 
1jALi 20 1.0. 29. 


«r,i„ Z',:~ a ”'" ah<P ’ ,P ’ L ' 

" 1 ? mor ‘8*« es *«a a third 

-jUSSts; ass 

NlDKANTH V. NABAIS DHOND DHV TATTOO. 

21 1.C. 418=17 Bom, L.H. It, 


EVIDENCE A0T (1 of 1872;. Si. 101, 102, 103 
—Mortgage. 

Ss. 101, 102— Mortgage. 

Ab soon as a mortgage-deed is produced which 
contained a representation as to the share cf 
another person in the property mortgaged, the 
burden is no longer on the mortgagees to esta- 
blish that they did not know the true position 
but it is shifted on the mortgagors to show the 
mortgagee's knowledge of the true facts* 
( Greaves and Qhisa, JJ.) 8ABODA PRASAD 
v. GOSTO BEHARI Hazra. 27 C.W.N.843 = 

86 C L.J. 78 = 1922 Gal. 842. 
8. 103 — Mortgage— Redemption* 

The burden of proving that a mortgage ia 
irredeemable is on the person who resets 
redemption. ( Krishnan and Ramtsam, JJ.) 
RYHU NAMBIaR V. KaPPAIaLI Kanaka . 

42 M.L J. 350= ( 192 j) M.W.N 76 = 
16 M. L.W. ,930= 1922 Mad- 188. 

8a. 102 and iQ}— Mortgage- Redtmp- 

lion— Ooua. 

Where both plaintiff and defendant relied 
only on one mortgage and the only question is 
whether it is subsisting or not the burden of 
proof is on the defendant as he must bo deemed 
to be awaro of tho date of tho transaction, 26 
A. 313 ; 1 A. 117 ; 36 All, 640, Foil. ( SeshaQtri 
Aiyar and Napier , JJ.) MADHAVANVYDIAR 
v. Laxshmana Pattar. 

(1918) M.W.N. 189 = 44 1.G. 4*7 = 7 L.W. 281. 

8. 102 — Mortgage — Usufructuary 

mortgage after simple mortgage of same property 
— Mortgagee selling up sale i?i his favour— No 
mutation of names . 

Tho burden of proof in a oase where an 
uaufruotuary mortgagee ocming in after a 
simple mortgago of the same property in a 
favour of another eets up a sale in hie favour 
but has not obtained mutation of names is 
heavily on the person setting up a sale. 
(Robinson, J.) MAUNG BHWE MIN v. MADNG 
8UN NYUN. 22 1.0. 806. 


•0 = - 


Oaue. 

Sale of properly together with a subsequent 
agreement to repurohase within a epeoifled 
time, may be regarded a kind of mortgage, but 
tho burden of proviog that the transaolicn doea 
amount to a mortgage is on the party assort- 
ing. (12 A. 307, Ref. to.) ( Parlelt , J.) Mauno 
Kya Hnin t>. Maunq Ko Kyaw. 

88 I.C. 336 = 10 Bur. L.T. I, 

— — —— Sa. 102 and 103— Mortgage— Suit for 
redemption — Burden of proof , 

The burden of proof in a suit for redemption 
where the plaintiff is out of possession ia oaBt 
heavily upon him, however weak the defence 
might be. (Idaung Kin, J.) LA AUNO v 
Madno 80. 81 I.C. 888-9 Bur. L.T. §j. 

«on suiT, 8 ' 4 1M ftDd 103— Rfffcmp. 

In a suit for redemption, the onus ia on the 
plaintifl (o prove the initial mortgage (Ttnn 
me V% J.) Ma Bhwh Hph v. uISSqbkm. 

30 1.0. 68fl»e Bur. L.T. lj|. 
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EVIDENCE ACT (I of 1872). 8i. 101. 103, 103 
— Netfllgeace. 

Negligence. 

8. 102 — Negligence. 

Id (be event of a derailment resulting in 
injury to passenger, (be ooue of disproving 
negligence lies on the railway. ( Lord Sumner ) 

East India Ry. coy., v. Kikwood. 

48 Cal. 757 = 13 L W. 243 = 1922 P C. 193. 

8 102 -Negligence— Lois in Railway 

transit —Burden of proof. 

When a prim a facie case about the wilful 
negligence of the Railway servants is made out 
the onus lies on the company to offer a reason- 
able explanation (Micleod , C.J. aid Shah , J.) 
Central India Spinning & Weaving coy. 
t\ G.IT. RY. *24 Bora.L.R. 272 = 1922 Bom. 43. 

8. 101— Negligence- Railway Company 

— Suit against— Loss of goods consigned under 
risk note — Plaintiff to prove how loss occurred. 

The plaintiff is to prove how loss occurred 
in a suit against Railway Company regarding 
loss of goode ootsigned under ri9k note. 
(Oldfield and Devadoss JJ.) NARAYANA 
Aiyab V. S. I. RY. Co. Ltd. 18 L.W. 322 = 

1924 Mad. 388. 


EVIDENCE ACT (1 of 1872), 8a. 101, 103, 108 
—Official Becorda. 

hie transferee and had no notice of the 
oootract in the plaintiff's favour. (Abdul 
Raoof, J.) BENDBABaN t; BODH RAJ. 

89 l.C. 470. 

— —8. 102 — Notice — Plea of purchase 
without notice of prior agreement— Onus. 

The burden of proving a purohase without 
notice of a prior mortgage or contraot is on the 
8Qb8eqaent purchaser and the rale is the same 
for moveable as well a9 immoveable property. 
(Heali and Ltntaigne, JJ/. MAUNG OHITTU 
t>. Bansi Dhar Bazaz 2 Bur. L.J.63- 

1928 Rang. 193. 

Novation. 

8s. 101, 103 — Novation -Contract- 

Variation. 

Where parties to a written oontraot depart 
from it and adopt 6oms other line of oondaot, 
the party eettiog up the substituted verba 
coDtract must show not only what he under- 
stood to be the new terms but also that the 
other party bad the same understanding. 
(Mookerjee and Fletcher, JJ.) DINA NATH v. 
ETBARAM. 01 I.Q. 788-83 0 L J 977. 


Notice. 

S. 101— Not ice— Contract to sell — 

Specific performance — Subsequent purchaser 
without notice— Registration- Burden of proving 
notioe of prior contract to sell. 

Registration by i tsell is no notioe. There must 
be other oiroumstances in the oass from wbioh 
the Court could oDme to the conclusion that 
the subsequent purchaser had notice of the 
prior and registered agreement and the burden 
cf proving Iie3 on the person setting up notice. 
36 B. 446. Dist. (Madeod, C.J. and Crump , 
J.) Peerkha Lalka v. Kashila Mati. 

23 Bom. LR. 379 = 1923 Bom. 40. 


S 103 — Notice — Registered and 

unregistered instrumsit — Priority . 

The burden of proving that a person claim- 
ing under a subsequent registered document 
has no priority over another claimiog under a 
prior unregisterei document by reason of the 
former having had notice of the latter's title, 
is on the party alleging such notice, 25 M. 1, 
Foil. (Mookerjee and Beachcroft JJ ) Maou 
BRAHMA v . BHOLI Hass. 19 C L J. 392 = 

201 C. 195 = 18 O W N. 057. 


-8. 102 —Notice. 

Burden of ehowiog that a subsequent 
contract was bona fide and without notice of 
prior contraot for sale is on the persoo claim- 
ing under the subsequent contract. lAbiul 
Raoof and Harrison, JJ.) KANSHI Ram v. 
Ishwar Das. 192 * L * h * 108 

s. 103— Notice, want of — Contract 


te sell. 

In case of a euit for specific performance it 
is the transferee to prove that he waa a I ona 


9. 101— Novation— Plaintiff alleging 

unconditional attacking ever of liability. 

Where A owed a debt to B and B alleged that 
A’e brother O unconditionally tock over the 
liability, but C replied that ne only agreed to 
set off the amount against the prioe of the 
brioks which B might purchase from him. 
Held, that the burden ol proving unconditional 
liaoility was on B. (Txoomty, J.) MaUNG KAN 
PE t>. MaUNG BAN KYI. 11 I G. 774- 

4 Bor. L T. l86 

Oojection to Ooui. 

8. 103 — Objection to onus— Waiver. 

Where burden of pr jof with respect to certain 
fact lies on the defendant, but the plaintiff 
without waiting for defendant's evidenoe takes 
upon himself to prove it, he cannot eubaequen- 
Uy say that the defendant did not discharge 
his part. (Karamat Hussain, J.) Sajan 
KUNWAB V. JOTl PRASAD. 10 l.C. 223 

8 103 -Object ion to onus— Question 

of law. 

The question upon which party the onus of 
proving any particular point lies, is undoubted- 
ly a question ol law. (Scott Smith, J.) MUSaU- 
MAT NIAMAT BIRI V. MAHOMED FAIZ. 

09 l.C. 749. 


Official Record! 

8. 102— Offiial records — Bombay 

reditciry Officers Acf, S. 15. 

,Vbere a whole village ia mentioned in a 
iad evidencing a settlement under 8. 16. 
mbay H. O. Act. 1374. (be party 
it a particular Survey Number ®{ 
lage ie outside the eoope ol tbe ..ttlement 
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EVIDENCE EOT (I of UT3). S. 101. 10*. 
103 — Official R.eordi. 

mast prove it. (3hah and Hayward. JJ.) 

AMBIT VaMAN t>. HARl GOV1ND. 

44 Bom. a>7 = !8 1.0. 411 = 22 Bom. L.R, 275. 

3. 103 — Offiaial records — 8uiC /or 

declaration that defendant's name is wrongly 
entered in the rtvenue paters by mistake. 

The burden c i proving that plaintifi has been 
in separate eroloaive possession and that 
defendants name is wrongly entered ia the 
revenue papers Uee upon the plaintiff. iRootrt- 
son, J ) BHOLA P. BrIJ Lal. 

37 P.W.B. 1912=13 LG. 560 = 32 P.L.R. 1013. 

Omission to discharge Onus. 

•S. 1 03— Omiision to discharge onus — 
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Effect of 

Where both parties oao produce evidence 
concerning the existence or nooexisienoe ot a 
particular laot, the party upon whom the 
burden of proof lira, doea not disoharge that 
burden by showing that the other side oould 
equally have proved the ooDtrary- (Miller, C.J. 
and Munich, J.) Ram Bums 8ingh u. Ramyad 
Singh. l Pat. l.t, i35-up.LJ.uaJ- 
BS 1.0.303-2 U. P.L.R (Pat) 229. 

Ouus Immaterial. 


EVIDENCE AOT 'I of 1872), 8. 101. 102. 
103— Onus Immaterial. 

Si. 102 and 103-OntM immaterial— 

After whole evidence gone »n!o. 

Quaere. — Whether any question of onus 
remains alter the parties go into evidence. 
(Ameer Ali) MOHAMMAD MBBDI HASAN 
KHAN t>. MANDIB DAS. 3J All. »11 

39 I.A. 63-12 H L.T. 392 = 13 O.C 278- 
14 Bora. L.R. 1078=10 A.L J. 373- 
17 1.0. 396 = 23 M.LJ 741- 
17 O.W.N. 49 = 16 0 L J. 6*9- 
(19121 H.W.N. 1082 (P.O.). 

9. 101 — Onus immaterial — Parly elect- 


ing to produce evidence first dees not less right 
to raise the plea of onus. 

II a person under a juetifiable impassion 
that the burden ol proving a oertaiu laot lies 
on him«eH eleots to produoe hie evidence first, 
he does not thereby loee his right to insist that 
the burden of proof bo laid on the right, it, 
opposite party. When the burden of proof ia 
wrongly placed on on© parly but both parties 
have given evidence and there ie no suggestion 
that any evidenoe has been excluded the 
appellate Court should prooeed as if the burden 
of proof hae been cast upon tho right party. 
(Husain and Chomier , JJ.) MUHAMMAD 
TAHIR V. RAGUBAB DAYAL. 11 I O. 701 - 


8s. 102. 103— Onus immaUrial wh$n 

evldtnce is (akin. 

When tho entire evidenoe on both sides is 
once before the Court the debate as to oous is 
purely aoadem oal. 43 M. 567, foil. ( Mr . Amur 
Ali.) Sri Chidambara sivapbakasa pan- 

DABA BANNADHIGAL V. VEBRARAMA REDD!. 

45 Mad 586-31 M L T. (P 0.) »i- 
43 M.L J. 640-10 L.W 102 = 
(1933) M.W.ff . 749-49 I A 260 = 
11033) P 0. 393 (P.O.). 

— — S. 103— Onus Immaterial — After 
-evidence gore into • .*J 


Sa. 102 and 103 — Onus immaUrial. 

Where the entire evidenoe on both sides is 
once before the Court, the debate a9 to oous in 
purely aoademioal and the oontroverey has 
passed the stage at which dieouasion as to the 
burden of proof is pertinent. The question 
that remains for the Court is one of inference 
from the taots proved, ( Mookcrjee and Chotn- 
n#f, JJ.) ABINAS CHANDRA DAB l). MAJUB 
ALI CHOWDSURY. 30 O.L J. 190 = 

17 O W N. 328-1922 Oal. 451. 

8a. 103 and 103— Onus immaUrial . 


Where all the relevant faots are in evidenoe 
• before the Court and all that remains for 
deoisfon is what inference should be drawn 
from them and the controversy passes the stage 
at whioh duoussion of burden of proof is peril* 
nent. (8tr Lawrence Jenkins .) BeturatNam 
-V. Venkataghala, 48 Mad. 667- 

25 C.W.N. 465- (1920) M W.N. 81 = 
17 M.L.T. 102-11 L W. 390- 
38 M.L J. 476-23 Boro. L.R. 678- 
10 A.L J. 707-06 1 0. 117-47 I.A. 76 (P.O.). 


Si* End 103 — Onus •mroo/iriof— 

AfUr ividenu. 


• Where the evidenoe on reoord ib sufficient to 

• enable a Court to ooma to a clear conclusion 
otfaot.t the bdtden of proof ie immaterial. 
{Lord 8umner,) BabaNXA Kumab Roy 
v. Beobrtahy op statu 

-14 Oal. 816-1 Pat. L W. 098-32 M.L J. 008- 

•»-« * L j* 398- 
10 Q L.J, 467-19 Bom. L.R. 480* 
' (1911) M.W H. <83-8 L.W. 111- 

MtJ.6 1M (P.O.). 


Where both parties adduce evidenoe in 
support ol their respective oases and the Court 
on an examination of suoh evidenoe shifts the 
burdin of proof from one party to the other 
the question of onuB loses its importance, 
This muet be more so at the appellate stage. 
i8uhtawardy and Cuming. JJ.) 8UDHANYA, 
Komar SlKQA t>. GOUR CHANDRA PAL. 

27 O.W.M. 134—30 O.L J. 478- 

1031 Gal. 100. 

8a. 102 and 103- Onus immaterial. 

The question of oqub of proof arises only 
when there is no evidence one way or the 
other whioh will enable the Judge to ocme to 
a oonolueion upon the queetion of faofi ve be 
determined. But where evidenoe has been 
adduced by both the parties and the relevant 
faots are before the Court, the question ot onui 
is immaterial and no importance attaches to 
the question on whom the initial onUB lay, 32 
O.W.N. 987 ; 48 Mad. 667. Ref. {Mookerju 
and Buchlandt JJ.) KRISHNA *. Naghnd- 
RABALA. IIO.W.N, 949*88 1.0, 091- 

' 14 0»L.J, Ml. 
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EVIDENCE ACT (I of 1872), 8. 101, 102, 
103— Onus Immaterial. 

—Si. 102 and 103— Onus immaterial — 
Whole evidence taken. 

The question of burden of proof retaios little, 
if any, importance where there is evidence on 
both sides. {Richardson and Beachcroft . JJ). 
BASIRODDIN V. MOKLM A BlBI. 41 I 0. 918 = 

22. G.W.N.709. 

— Si. 102 and 103— Onus immaterial — 

In face of finding. 

Where the lower appellate Court clearly find* 
that a document is a forgery, no question of 
burden of proof b*3ed ou the faot, that the 
document was registered under 8. 75 of the 
Registration Act, oan arise. (Cczi and Rich- 
ardson. JJ ) BHADBI NaBAIN V. KODOSHAB, 

28 1.0 138 

— 3. 101— Onus immaterial. 

The question of onus of proof only arises 
where there is a question of faot to be deter- 
mined and there is no evidenoe one way or the 
other wbiob will enable the Court to come to a 
conclusion. Whsre evidence is adduced by both 
parties, then the question of the burden of proof 
becomes immaterial and the Court has to deter- 
mine on the evidence before it. (Campbell and 
MotiSagar , JJ.) NlHALCHAND v. GURDITTA 
MAL. 8 L.L.J, 431 = 1023 Lah. 641. 

— — S. 101 — Onus immaterial when 
evidence adduced. 

Where the defendants led evidenoe on the 
issue as to notioa they cannot be said to have 
held back their evidenoe beoause of the impoii- 
tion of the onus on the other side. 46 I.C. 659 ; 
29 All. 184, Pol.; 25 I.C 648, Fol. ( Campbell • 
J.) Ladha Ram v. Jinda Ram. 

1923 Lah. 339. 

— 3i 102, 103 -Onus immaterial — 
Mistake— Party accepting onus of adducing 
evidence— Effect of. 

A party accepting the burden of proof as 
upon him and adducing evidence, cannot in 
second appeal complain of prejadico on the 
ground that the burden cf proof was wrongly 
thrown on him. ( Chevis , A. J O. and Abdul 
Raocf, J.) Jadu Nathv. Ramon Mal. 

4 Lah L J. 426 

8 102 —Onus immaterial — After 

evidence taken. 

In the absence of an objection by a defend- 
ant that the onus was wrongly placed on him 
by the trial Court, the Appellate Court ought 
not to have shifted it on to the plaintiff. 
(8cott-8mith, J.) Daulat t\ Khan. 

81 P.L R. 1918=29 1 0. 194 = 88 P W.R. 1918. 

8a. 102 and 103— Onus immaterial— 

Whole evidence on record . 

Where the whole evidence is on reoord the 
Court should examine it without reference to 
onus. (Ayling and Seshagiri Aiyar , JJ.) 
PANKAJAMMAL V. BECRETABY OF 8TATE. 
40 Mad 1108-8 L.W. 346 - 32 M L.J. 237- 

40 1.0. 616 = 21 M L T. 411. 


EVIDENOE A0T (I of 1872), 8. 101, 102 
103— Ooui Immaterial. 

8. 103— Onus immaterial-- All evidence 

taken. 

^ hen the Court has all the evidence before 
it the question of burden of proof is not very 
important. In deciding whether a mortgage 
is void under 8. 36, the Court need not 
consider the question whether the mortgage is 
invalid as a mortgage, (Sadasiva Aiyar and 
Moore , JJ.) anantarama v. YUSSUFJI. 

31 M.L.J. 133 = 36 I 0. 903 = 
(1916/ 2 M.W.N. 236. 

Si. 102 and 101— Onus immaterial 
— After evidence let in. 

When the whole evidence is before the Court, 
the question of burden of proof is of very little 
value. (Sadaswa Aitar and Tyabji , JJ.) 
Ramasubba AIYAR v. AVUDaI ammal. 

25 I C. 123 = 11914/ M.W.N. 838. 

8| 102 and 103 — Onus immaterial. 

The question of odus is unimportant when 
the whole of the evidence is before the Court. 
(White, CJ. and Tyabji, J). KBISHNAMA 
CHARIAR v. VEEBAVKLLI KBISHNAMA 
Chabiab. 38 Mad 166 = 13 M L T. *88- 
(1913) M W.N. 383 = 19 I C. 432 = 

24 M L J. 517. 

Also ( Ayling and Tyabji, JJ.) GaddiaN v. 
VEEBAPPE. 26 I.C. 899 = 28 M.L J. 92. 

8s. 102, 103 —Onus immaterial, 

Where both sides have givon evidence in full 
and the Court has oome to a conclusion on the 
evidonce the question of burden of proof entirely 
disappears, 48 C. 757, referred to. (Kotwal, 
A.J.C) GOVERDANDA8 f. HABLAL RAM 
8UKB. 1923 Nag. 62. 

8*. 102 and 103— Onus immaterial . 

Where both parties oalled evidence upon a 
certain point, no question of burden of proof 
arises and the Court has simply to decide the 
point upon tbo facte what is the Dature of the 
transaction. ( 8tuart , A.J.C ) JAG DEI u. 
BOHANLAL. 28 I.C. 360 = 2 O L.J. 140. 


8s. 102 and 103 — Onus Immaterial . 

The question of onus dwindles Jnto ineignfi- 
oaoce in eeoond appeal. (Coutts and 8ultan 
Ahmad, JJ.) Ram Khblawan v, Ram Nath. 

1 P L T 649. 

8i. 102 and 103 — Onus immaltrial — 

After evidence ii gone into. 

The question of onus is only one of ovideno 6 
and when the evidence has been adduoed in 
the case the Court ii entitled to come to any 
findings- ( Jwala Prasad and Adami. JJ .) 
BANAMALI BATPATHI V . TALUA RAM HAB3, 
1 P.L.T. 102 = 66 I.C. 841-8 P.L.J, 131. 


Si 102 and 103 — Onus immaterial— 

After evidence gone into $ 

Where a Court has the full evidence of both 
parties before it, the question of onus hardly 
arises. ( Ooutls and Adami , JJ.) 8UKAN 8AO" 
v. KABU MABTON, ^ 

5 P.L.J. 87-SI 1.0. 851-1 P L.T. 18. 
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EYIDEHOB ACT (I 011673). Ss. 101, 102, 103 
— Onn» Immaterial. 

Sr 102 and 108— Onus immaterial — 

After evidence 13 taken . 

Th6 question ol onus of proof only arifea 
where ifaere is a question of fact to be deter- 
mined and there is no evidence odb way or the 
other which will enable ihe Judgo to come lo 
a conclusion. In eooh a case, ihe Court has 
to deoide whether the burden of proving the 
fact lies opon the plaintiff or the defendant. 
Whether in the first instance, the onus lies 
upon the plaintiff or upon the defendant if 
there is evidence adduced by both the parties 
then the question of the burden of proof 
'becomes immaterial and the Court has to 
determine upon tho evidence before it. (Afiiie? 
O.J. and Foster # JJ.) Jhabi Singh v. Tokb- 
ARAM MABWABl. 62 1.0. 860 =» 1 P.L T. 57. 

Si. 102 and 101— Onus immaterial— 

Odu9 in Appellate Court . 

When evidence has been given before the 
Original Court on both sides, iht question of 
burden of proof i6 of very little imporiaoce in 
a Court of appeal. {Chapman and Atkinson . 
JJ.) Bahdbo N a bain Deo v. Kusum 
KUMARI. 4S l.Q. 929. 

8. 101— Onus immaterial— Evidence 

let in. 

Where evidenoe had been let in on both sides 
and the evidenoe on one Bide bad been believed 
no question of tbe burden of proof arises as the 
question is ooo of procedure. (Chapman, J.) 
Jang Bahadur Singh v Ram sundar 
Singh. 38 I.c. 8i7°i P.L.W. i9i. 


EYIDEHOB ACT (I of 1872), 3 b. 101, 102, l0» 
— Partition, 

allegation that she signed blank sheets and tbe 

reoitals were made by the agent. Be Id, that as 

tbe dooument contained her signature she must 

establish that the recitals contained therein 

are untrue. (Mooktrjte and Beachooft, 

BANSJRAM V. BANSI RAM. J*}*-***- 

20 C. w.N ooo* 


3. 101 — Purdanashin ladies— Tr ansae 

lien— Burden of proof— On whom thrown. 

The onus of proof 19 thrown up^a the 
oreditor to prove that tho purdanashin under- 
stood the nature and character of the tran- 
faction and that she signed the deed fully 
uoderetaDding it. To determine whether the 
transaction was voluntary, tho whole cf the 
oiroumatances should be locked into. 'Xan- 
haiua Lai Kendall. A.J.C.) 8ALEHA BlBI t>. 

OUDH COMMERCIAL BANK. LTD. 

a. i a ma 4 a r. i ar* 


8. E103— PurdanaBbin lady — Dee 

executed by — Validity. 

HThe Oourl wbeu oalled upon to deal with a 
deed sxeouted by ft PurdanaiJiin lady must 
satisfy itself first that tbe deed was actually 
executed by ber or acme odb authorised on her 
behalf with full understanding of what eho is 
about to do, secondly, ebe bad full knowledge 
of tbe nature and eflect of transaction, thirdly, 
she had independent and disinie rested advioo 
Id the matter, tj. Das and Kulwanl Bahay, 
JJ.) MAN8INGH V NAWLAEBHATI. 

4 P.L T. 335 = 2 P. 607 = 1923 P. «2. 


B. 103— Oue immaterial — After 

svidinct let in on both tides. 

There oan be no question ol burden of proof 
when tbe Court has only to dotermine tbe case 
on evidence tally recorded on both sides. 
{Chapman, J.) MahTaB v. BHEOBABaT TKLI. 

87 l.G. 39|. 


P&rd&naahlo Lady. 

8 b. 101, 102 and 103. 

Bee also PABDANSHIN LAD3T. 


8. 103— Hurdanasbin lad —O ft by— 

Binding nature of, 

Th, onus is on . a penop claiming under a deed 
o! gilt oxoputed by a purdanashin lady lo prove 
exeoutioaand intelligent understanding of tbe 
nature ol the transaction by the grantor. Aliter, 
where tbe purdonnahin Isa woman of buiineBs 
l.ke oapaoity, (Lord Sfcow.) Kali Bakhsh 
Singh v. ram gopal Sikqr, 36 All. 81- 
tfU M-18 0,0. *78-18 C W.N, 261- 
<' „ , T » ALT 118-18 M L T. 1*0- 
« 0.L.J, 171-1 o.L J. 87- M M Li. 121- 
, J194«) M.W.M. 112 -2} 1.0. 9B8 — 

P0 * RS -- ' I .ilfl-Bpm. L R 117 (P. 0.). 


m.' . XU la .‘.1 .... 





sorted to aet aside 
Ib her agent on the 


S. 103 — Purdana.bin lady— Ex parte 

dfC'ee— Suit to set it aside on the ground of 
fraud e 

A purdanaihin lady euing to set aside an 
ex parte decree on (he ground of fraud and 
concealment of facta must prove that the 
doorie was obtained by conoealmeDt from the 
Court of material faols m oiroumstancee whioh 
prevented ber by fraud from putting tbe fnotir 
before Ihe Court. (RcCi J.)PABBATI KOER V. 
LAGANYATH PRASAD. 80 I.Q. MfL 


family. 


Parlitlo*, 

8. 102— Partition — Hindu joint 


A disruption of the statue of joinings of a . 
Hindu family may take plaoe by agreement 
without division of the estate by metes and 
bounds. Even an unambiguous expression 
of an intention by one member of the family 
to separate and hold his share separately is 
sufficient. Bat the question is one of faat 
and the onus ie on the party alleging separa- 
tion of interest or tbe intention to separata to 
establish it affirmatively* [Mr. Ameer AHA 

qibdhah Dab u. 8 bt Kbisb^a Doit. ' ‘ 

: ‘ hetl MB* if) 

’ * *»J5 . fc JL il» - ailloffi L.R,1348-» 

1.0? 789 (P. 0 ). 
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■V1DIN0E AOT (I of 1672). St 101, i«, 103 
— Partition. 

8. 102 — Partition suit for partition* 

In a luit (cr partition in a Milakshsra family 
the party who alleges a previous partition 
most prove it. ( Fletcher and Richardson, JJ.) 
POBMESHWAB DUBEY V. GOVIND DUBEY. 
43 Oat 419 — 38 1 0. 190-80 O.W.M. 25. 

PoBieasion. 

■ 8. 101— PoutsMon. 

In poseesiion suits ihe plaintiff has to prove 
that he was in possession and was dispossessed 
within 12 years of the suit. (Chaiterjee and 
Panion, JJ.) Rakdal Chandra Ghose v 
Ddroa Das. 88 0 W N. 714-1912 Cal. 187. 

8. 108 — Possession — Delivery of posses- 
sion to auction purchaser. 

Whore the auction-purchaser has oblaiood 
delivery of possession through Court, strong 
evidence is required to show that he was not in 
possession. ( Miller and Tyabji. JJ.) GOYINDA 
Dose v. Raja Venkata Pp.rumal 

!6I O 587-k7 M L J. 195. 

Preemption. 

S. 109 - Pre emption — Preferential 

right. 

A parson olaiming a preferential right of 
pre-emption over another co-sharer by region of 
the relationship must prove it. (Tudball and 
Raflque , JJ.) Bhagwan Das v. Tej R*m. 

58 I 0. 148 


Presumption. 

Si. 101, 108— Presumption— Nature 

of document. 

Where a deed is attacked after a long period 
of years, the burden of proving that it u not 
what it purports to be lies heavily on the 
person attacking it. (Ryves and Daniels, JJ.) 
Bibhambab Nath v. Muhammad Ubai- 
DULLAH khan. 45 A. 581-21 A.L.J. 503- 
IL.R. 4 A. 483 3 1921 All. 888. 

8. 108— Presumption — Joint family 

— Nature of property . 

Where one finds people living as joint and 
properties are acquired during this time the 
presumption is that they were acquired for the 
benefit of the joint family as a whole. The 
burden of adducing evidence to rebut the 
presumption lies on the party who denies the 
jointness. (Greaves and Cuming. JJ.) 8HACH1 
Kumar v. Chandra Kumar saicaddar. 

81 0 L J. 848-1923 Cal. 20ft. 

8 101— Presumption — Arbitration — 

8loy of suit. 

Where an application is made for stay of suit 
pendiog arbitration, burden of proof lies on the 
respondent toehow reason why a stay should not 
be granted. ( Qchteabe , O.J. and Krishnan, J.) 
ANGLO PBB8XANOIL COY. LTD. V . PANCHA- 
pakisa Iyer. 41 M L. J. 651-18 L.W. Mi- 
ll M.L.T. 108 iH.0.)-(1918) M.W.M. 771- 
41 Wad. 154-1914 Mad. 385. 


■VIDKN0B ACT (I of 1872), Si. 101. 102, 103 
—Special plea. 

Sa. 103— Presumption — Consideration 

money — Execution of a deed. 

Where the execution of a deed is admitted or 
proved the natural presumption is that it was 
excouted for consideration and if the executant 
seta ap DOD-payment of the consideration 
money, be most prove it. ( Kanhaiyalal , A.J C.) 
Nabain Singh v . Rustam Singh. 

88I.C. 777 - 3 O.L.J. 23. 


Recitals, 

8. 103— Recitals— Variance with tacts 

—Onus. 

In a bond executed by defendant the Onus ' 
is on him to prove that the reoital, that the 
consideration was paid was not in accordance 
with the facts. ( Woodroffe and Mooksrjee . JJ.) 
Kali Chaban Basak t>. amar Chand Das. 

4ft 1 C 44. 

Record of Rights. 

8. 101— Record o/ rights • Entry in 

repudiation by both parties— Purden of proof. 

Where the plaintiff repudiates an eutry in a 
Reocrd.of Rights, ao fraudulently obtained by 
the defendants and the defendant repudiate it as 
erroneously made, the Court should not think 
that the burden lies upon the defendants to 
rebut ao entiy upon whioh the plaintiff did 
not place reliaoce. (Mookerjea and Beachcroft. 
JJ.) SOBHAN BAKSH V . BIEENDRA KlSHORE 
Manikya Bahadur. *0 1.0. 939 iD- 

12 C.L.J. 144. 

8. 102 — R<cord-ot*righls— Entry chal- 
lenged— Entry in rtcord-of righls. 

The burden of proof is upon the party alleg- 
ing that a certain entry in a reoord-of-rights is 
inoorreot. ( Teunon and Mullick, JJ.) BHUBAM 
SAHU v. LaL 8UNDAR JHANKAR. 231.0, 604. 


Special Agreement. 

8. 102— Special agreement— Onus. 

A person setting up an oral agreemont 
admissible UDder Evidence Aot, 8. 92, proviso 
2, is bound to prove it strictly. (Lord Dune- 
din). motabhoy Mullah v Mulji Hari- 
das. 39 Bora 899-17 M.L.T- 402 = 

28 M L J. 589“ 13 A.L.J. 529“ 
19GWN. 718-21 C L J. 507- 
17 Bom. L.R. 450-2 L.W 5*4 = 
(1915; M W. N 5*2 =39 I G. v23 = 
42 I A 108 (PC.). 


Special Plea. 

8. 103 — Special plea— Asserting— Title 

to— Trust property. 

Where a Trustee asserts private ownership in 
property proved to have been trust property the 
onus lies on trostee to prove his olaim. ( Lord 
Shaw.) T .?. 8HB1NIVASA CHAB1AB v. O.N. 
EVALAPPA. 31 M L T. 1 = 45 M. 565- 

41 M L.J. 536-16 LW. 247- 
49 I. A. 287-24 Bom. L B, 191J- 
21 A.L.J. 250-27 O.W.M. 317- 
M8LJ. 824 -IBM P.0. 
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EVIDENCE AOT (I ot 1872), Bi. 101, 102. 108 
— Speslxl Plea. 

S. 103— 8pecial plea — Impartibility 

—Nature of proof. 

There is do presumption of law in favour of 
impartibility of property amongst the members 
of the ThattaD Caste in Malabar. (Sch- 
wab*, C.J.) Vazha ytCiPAbkom Thattan . 
VAZHAYILPABKDM TH4TTAN RAMAN. 

4t H L J 274 = (1923) M.W.N. 173 = 
46 M. 597 = 18 L W. Si5 = l923 Had. 452. 
S. 103— Special piea. 

In a case under 8oh. IV, R. 17 ol the Madras 
City Munioipal Aot the Assesses has to prove 
income in order to claim benefit of proviso. 
[Ayling and Venkatasubba Rao. J J.) BUN 
Lira assurance coy. of Canada v. Cobpo- 
BATION OF Madbas. IS L W. 310- 

(1B22j M.W N. 159 = 31 M L T. 271 = 
48 H. 10-42 M.L.J. 281 = 1922 Had. 85. 

Si. 101, 103 — Special plea — Bona 

fldea — Transfer for oalufl. 

It lies od the person who pleads that he is 
bona fide purohaaer for valuo to make out his 
oase. [Batten, J.O.) UT. Kastdb Bai d. 
Bamnau. 1923 Nag. IB. 

———8s. 102 and 103 — Sptcial plea— 
Burden of proof. 

One of two joint executants of a promissory 
cote desiring to eaoape liability on the ground 
of hie being ouly a surety mutt prove that the 
payee had knowledge of that fact. (Sarfnoff 
and Twomty, JJ.) Bane of Rangoon, Ltd. 
t). 80MASDNDABAMCHBTTY. 8L B R168- 

26 1,0. 258-8 Bur. L T.l. 


Tenancy. 

8 . 103 - Tenancy — Ryotwari land 

Pattadar— Tenants under -Permanent tenant 
Where the tenants under a paltadar 
ryotwari land olaim a permanent lenanoy tl 
onue is on the tenants to prove this olair 
(Sir Lawrence Jenkins.) Setubatnam 
VENKATAOBALA. 43 Mad. 567 - 47 1 A. 78 
(19201 H W.N. 81-27 M.L.T. 102 
26 0 W.N. 483-11 L.W. U89 

38 M.L.J. 4T6-22 Bom. L.H. 878 

88 I.C. 117-18 A.L J. 707 (P.O 
[Oo appeal from 20 I.C. 874-24 H.L 

671 


— 8 103— Tenancy— Onue. 

II a landlord brings a suit lor reoovery 
possession ol laud on ground that the laud 
iptt waamot inoiuded in the teDanoy, Be 
a °i proving that the laud i 
iwJK ia -r\* e * 6D8nQ y •"J on ‘be defenda 

TmTHAB*.,! DHOWfclltt. 0HANDai a, l |fc T ^ 

nla7n h t?ff 9 .n d a'^ dft0 M ‘<manL ol I 

^ “Od, the only, dispute ii whether i 

disputed land* are or without i 

(War tha onue dapei 
•flAilhc relative, altu*tlou.ol the Und in quell! 

Vol. Ill— 86 


B VIDE NOE ACT (I of 1872), Ss. 101, 102. 108 

— Tenancy. 

and the admitted lands of the lenanoy held by 
defendant. (1 looker jet and Camdvff , JJ») 
AZMAT V . BlSHUN PBAKAB. 52 I.O. 680- 

29 O.L.J. 607. 

S». 101 and 108— Tenancy — Suit /or 

possession of land— Defendant setting up tenancy 
— Defendant found tenant of some land under 
plaintiff— ‘Onue. 

Where defendant in a soil foe poeseeeion of 
land ia found to be the tenant of the plaintiff 
of some land, and the defendant seta op 
tenanoy, the onus is not thereby oast on the 
plaintiff to prove that the land he seeks to 
reoovec is outside the lenanoy ol the defendant, 
but it is oo the defendant to prove that it is 
within his tenanoy. [Uooherjee and Beach- 
eroft , JJ.) Pbatap Chandra v. Judhister. 

19 O.L.J. 403-23 l.O. 69-19 O.W.N. 148. 

8 101 —Tenancy— Defence of— Onus 

on defendant to prove his plea . 

Woere the plaintiff olaima the land in suit 
and the defendant does not deny plaintiff's 
title but pleads a subordinate iuiercst under 
the plaintiff and in derogation of the latter's 
right to possession the onus ia on the defend* • 
aut to make good bis plea. (Jenkins, O.J. 
and liooksrjee . J.) DlNsNATH Das v. GaNBSH 
Ohandba bAHA. 20 1.0. 153-18 Q.L.J. 611. 

8. iQl— Tenancy— Burden of proof. 

Where plaintiff Bued for poeieBaion of undivi- 
ded half share of certain land as revenue sale 
purchaser and the defendant, pleaded its 
inclusion in a certain Uowla , the burden of 
proving its inclusion in a oertaio flotoia lies 
oo the defendant. ( Jenkins , C.J. and Chat • 
tetjee, J ) ROTNESSUR 8EN v, KALI KUMAB 
BlDTA BHU8AN. 18 I.Q 701- 

16 O.W.N. 698. 

—8. 101 — Tenancy — Occupancy right 
set up — Burden of proof. 

Where a tenant sets up a permanent ooou- 
panoy right the burden of proving it ia primarily 
on him. But the burden is of a chitting 
nature and may ohange as faota are proved. 
(ifriaJman and Oagers, JJ.) PONNALAGU 
Konan v. Qinniah Odayan. 70 I 0. 27- 

(1921} M.W. M.71t. 

——8, 103— Tenancy — Lease— Burden of 
proving what lands were demised — Lessee 
mixing leased lands with hie own— Effect. 

A lessor suing to recover possession of land 
demised by him must prove what lands he 
demised, but the onus of proof will be shifted 
to tho tenant in oases whero the lessee mixes his 
own lands with those demised to him. 6 U, 268, 
Ref. (Berne* and Sundara diyar, JJ.) iTTl- 
THAYABl NAMBUDBI V. KANVA8TRI ItHBI 
Amma - , 11 I.Q. 284. 

. *'• 103— Tenancy— 8uit for possession— 

Onue on person suing, 

aue A M and others toe recovery of two plot* 
of Und an the ground that the Unde were held 


403 


CIVIL DIGEST, 1911—1923. 404 


EVIDENCE AOT (I of 1872), Si. 101, 102, 10S 
— Tenancy. 

under a demise. M pleaded (has the laodB 
were held under a Kanom. Beld t Shat the onus 
o( proving the title by demise wa9 on N who 
asserted it and an attestation by M of an 
instrument affecting the plots did not amount 
to an admission of N’s title by M. (Benson and 
Sundara Aiyar , JJ.) KUVIYIL PABKUM o. 
Varnakat illath Ganapathi. 

33 Mad 168 = 21 M L J. 660-9 M.L.T 423=* 
10 1.0. 424 = (1911) 2 M W N. 219. 

-—8, 101 — Tenancy — Landlord and 
tenant— Relationship. 

Where landlord refuses to admit tenancy the 
tenant must prove that he is a tenant. ( Batten , 
J.) ALLAM SINGH V , BETH GOPaL BlNGH. 

1923 Hag 7. 

Title. 

— - — Si 102, 103 —Title— Dispute as to 
boundary line— OuU6 of proof — Waste land. 

Oo questions of boundary, specially where 
the dividing line in dispute runs through waste 
lands which have not been the subjeot of deficits 
possession, the rule as to the burden of proving 
the affirmative is '-ot applicable. The litigants 
are in the position of counter-claimants and 
both parties are bound to do what they can to 
aid the Court in ascertaining the true line. But 
the doty of both parties to aid the Court in 
ascertaining the true line is in cases whoro the 
dividing line in dispute runs through waste 
lauds wbioh have not been the subjeot of definite 
possession. This rule is not applicable where 
the case of both parties is that the land was 
capable of possession and each party was in 
aotual possession of the land comprised within 
his tenure. 21 C. 601, Diet ; 27 O-L.J. 699, 
Ref. (i Chatter jee and Panton. JJ.) RADHA 
Krishna Das v. Matiyar Rahman. 

65 1.0. 741. 

■ 8. 103 -TUI*— ‘Goods — Detention with 
out consideration— Unstamped agreement of 
sale . 

Where a person has delivered goods (in 
pursuance of an unstamped agreement) and 
has got nothing in return for it, though he 
oannot be allowed to prove bis unstamped 
agreement of sale, yet the onus is on the o-.her 
party to ehow that he has the right to detain 
the gocda. tCouits Trotter and Seshagiri Aiyar, 
JJ.) CHAMI V. ANNA PATTAB 33 1.0. 661. 

8. 102 — Title — Suit fer declaration of 

title -Order under 8. 146, Cr. P. C.— Presump - 
tion$ 

A decision in proceedings under B. 145, Cr. 
P. Code, does not throw the onus of proving his 
title on the loser in those prooeediDgs. The 
decision in proceeding* under B. 145. Cr. P. 
Code, is not of auoh a nature as to give rise to a 
presumption in a Civil Court in favour ol the 
winning party in those proceedings. ( Adami , 
J,) MT. J ANTRA KORB V . ALI JAN DABJI. 

1922 P. 401. 


BY1DEN0E AOT (I of 1872), Ss. 101, 102, 10* 
—Will. 

Transferability of Holding. 

8. 103 —Transferability of holding. 

Where acquiescence and recognition by 
the landlord of a transfer of a non-transferable 
oocupancy bolding is pleaded, the onus lies on 
the party eettmg up the plea. (Das and Adami, 
JJ.) BHONULAG CHAUDHUBI V. VINCENT. 

1922 P. 69. 

Undae Influence. 

8. 103 — Undue influence— Proof of. 

The onus is on the person alleging it to 
show that influence was unduly exeroised. 
Mere proof of fiduciary position is not enough. 

( Lord 8haw.) POOSATHURAI V KANN/.PPA. 
38 M L.J. 249 = 18 A.L J. 341 = 11 L.W. 465 = 
(1920) M W N. 317 = 2 DP LR. (P C.. 62 = 
99 I.G 447 = 22 Bom. L R. 589 (P.G.). 

— 8. 103— Undue influence — Onus. 

Where there is nothing on the face of the 
pro-oote or ou the evidence to indioate that the 
bargain is unconscionable or to show that the 
plaintiff was in a position to dominate the will 
of the defendant the onus lay on the defend- 
ants to prove undue influence and immorality. 

( KanhaiyaLnl , A. J.C.) GHAZAFFAB HUSSAIN 
v. Mababir Prasad. 17 1.Q. 309. 

Yendor and Purchaser. 

8. 103 — Vendor and purchaser— Title 

of vendor— Proof of, 

A person who derives his title through a* 
purobase musl prove that bi6 vendor bad a 
title iu the property sold. 28 All. 479, Poll. 
(Broadway, J.) GUGAB Drbi v MONJI RAM. 

61 1.0. 373 - 39 PL R. 1919. 

8. 102— Vendor and purchaser— In~ 

elution of land— Onus. 

Where a laod in Dot ppeoially mentioned in a 
sale-deed and cannot even be said to bo men- 
tioned by implication, the burdon of proving 
that that land was sold to a party lies on that 
party. {Johnstone, J.) MUH*MMAD NAWAZ 
v. Ghugam Haider. 78 P L R 1015 = 

29 1.0 167-250 P W.R 1915. 

8s. 102 and 103— Vendor and pur- 
chaser— Titl*— Burden of proof— Possession. 

Whero a 6ale-deod h%9 been executed and 
registered but it is elaimed that the vendor has 
acquired title by prescription in as muoh as 
possession was not given to tho purohaser tha 
burden of proving lies on the person assorting 
these fasts. ( Sundara Iyer and Ayling, JJ.i 
M. KALLU PAPPAKKA V, YEDDULA R08I- 
EKDDI. 10 

Win. 

8. 101 — TV’tff legacy — Validity— Con- 
tent of heir as to quantum, 

The Mahomedan Law does not a . ,,Q * ft 
testator to leave a legacy to ®Dy° ( t bl , 
unless the other heirs agree bat any single net 
may so agree as to bind his own share, To*' 
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EYIDBNQE I0T (I of 1872), Bi. 101, 102, 103 

—Will. 

burden oi proving suoh consent is on the 
legatee. ( Lord Phillimore, Ameer Alt, Jenkins 
and Lord Salvisen,) A. T. Satmyjee v. 
Fatima bibi. 44 M.L.J. 332 = 

, 2J B.L R. 301=37 O.L J 302 = 

18 L.W 41 = (1923) M.W.N. 922 = 
1 R 80-2 Bar. L J 1 = 
31 M.L.T. 08 = 1922 P O. 391. 


'—8*. 102 and 103 — Will — Testamentary 

capacity. 

The onus of proving the testamentary capa- 
city o( a testator is on those propounding the 
will. ( Lord .Robson.) Bur Singh v. Uttam 
SINGH. 33 Cal. 339 = 39 I A 18 = 

1 P W R. 1911 = 19 C W.N 177 = 

13 O.L J. 72=21 P L R 1911 = 
13 Boro L R 99=9 M.L.T. 118 = 
(1911) 1 M.W.N 86 = 8 A.L.J. 123 = 
4 Bar. L T. 38 = 21 M L J. 100 = 

9 I 0. 83=21 P R. 1911 (P.O.), 

• 

S. 101 — TFiU — Burden o/ proving 

disposing mind. 

Burden oi proving that testator was oi a die- 
poBinR mind is on propounder ol a will whore 
testator exoluded an heir by a will executed 
•n his deathbed. ( Ratligan , J.» INDAR 
Narain v Onkar Lal. 141 P.L.R. 1911 = 
10 I.G. 110-20 P R, 1912 = 233 P W R. 1911. 


-—8. 102 — I7»R—Proo/o/— Onus on pro- 
pounder. 

Whoever puts forward a will ae genuine, 
must prove it and oannot throw on the oppo- 
se 8 th £ b . UrdeD 01 P f oving negative. 
38 M. 166, Followed. ( Sadasiva Aigar and 
Moore, JJ.) ALAGAPPA IYENGAR t>. MAN 
GATHl AMMANGAR. <0 Mad 672- 

34 I.C 766-80 M.L J. 834 


r“T“ 8> 10 . a 

Burden of proof— Document revoking a will. 

s.I he „ bmdBn 1188 h9ivll 7 “POD persons, set 
19 * dooD “onl •• having the efleot ol 
revoking a previone w.l!, of proving the faot ol 

□nd^stnnA^rl ° f pr ° V,Dg ‘ bat ths exeoutani 
“" d "' ? od ‘ et “ B »nd nature ol the deed, 

!Eni y Wh V° ? hlr “ ar « oiroumstanoe! 

QT n w 0n ,n the m,nd 31 ‘he Court. 

?It/° A 6 J O l 83 m,o°q (P ' W °“- J 0 - a « d Lind- 

BEGAM' G ' , M 8yE r“ HD88AIN «• TAIABA 

BEGAM. 26 I 0.647 = 1 O.L. J. 891. 

itoT." 8 ' 108 ~ Dttamalio ^-PriviUgedo cca- 

% 

pr °™ 8 ? rivi,e 8 e ,n «n aotloa for 

J novte° D P'e»31ng It. (4f r . Am ,„ 
t.) govind Das v. Bishamhhab Dah 

22 II LT !•?&« V? 1 ! Bora ’ L R 707 " 

a 8J = 6 L.W. 434- 
.(191?) M.W.N, 817 = 40 1.0. 641 = 

_ B „ e.Ji t « I *. 192 (P.O.). 


EVIDENCE A0T (I of 1872), S. 103. 

The law requiriea that the onus of proving 
circumstances wbioh give the benefit of the 
general exceptions in the Penal Code to an 
aooused person lies on him, and in the absence 
of evidence the presumption is against the 
accused. Bat this does not mean that the 
accused must lead evidence. If it is apparent 
from the evidenoe on the reoord whether pro- 
duced by the prosecution or tbedefenoe, that the 
general exception would apply, then the pre- 
sumption is removed and it isopen to the Court 
to ooneider whether the evidence proves to the 
satisfaction of the Court that the aooused 
comes within the exception, ( Walsh and 
Rf/VCS, JJ.) Mt. Anandi U Emperob. 

45 A. 329 = 24 Cr L J. 223 = 
49^3 Alt. 3 a7 .2). 

8. 108— Defamation — Exemption — 

Penal Code t Qs . 499, 600— Burden of proof. 

In a defamation case, the acoused must 
prove hie good faith, public good nnd icutb 
and legality of hie expressions. (Walsh, J.) 
Bhagwan Singh v . arjun Dutt. 

a O P L B. (All) 182 = 57 1.0. 81=. 

21 Or L J. 501-18 A.L J. 848 


7" 8. 10 & —Exception— Burden of proof . 

The inoideooo of the burden of proof meane 
that the person on whom it lies must prove 
that faot. But the meaning of the expression 
proved ” ae defined in 8 9 of the Evidence 
Aot, ie io no way afleoted by the moidenco of 
tho burden of proof. When evidenoe has been 
given by tbe defence to support the defence ol 
an exception, the burden of proof iB di6oharged, 
if the evidenoe is believed and the jury have- 
their ordinary duty of deoiding a question ot 
fact on the evidenoe before them. (Netobould 
and Quhrawardy , JJ.) Mahomrd VDNU8 
ve Emperob, 50 Cal. 3 i b — 

1923 Cal. 517. 


criminal liability— Unsoundnf$$ of mind, 

When unsoundnees is pleaded as a dofonce 
to a criminal obarge, tbs burden ol proil rests 
on the aooofod. ( Richardson and Shamsul 
RaM Sondar Das V EMPEROR. 
S9 O.L.J. 203 = 20 Op, L.J.38J-80 I 0. 991- 

23 O W N. 621. 




'—8. 100 1 -Gambling — Proof that it is a 
game of mire skill— Onus on the accused. 

The onus o( showing that any ofle"oe falls 
Within a general exoeption to Gambling Aot 
(».«.) that it was game ol mere skill is on tha 
Moused. [Bolmwood and Sharfuddin, JJ.i 
Ram Nbwaz Lal v. Emperor. 

931.0. 484 = 18 Op. L.J. 2T8 


— T— 8. 103 — Defamation— Exemption, 
e^ h t Bf " 0n .* J U ? 8ln8 P'lxilege or exemption 

io a onarge of doiamatiou muet prove that he 

made a statement in good faith to a person 
211“ *?££& °i Ve8the P 8r80D oamplaloeff 

J0 » , ,"r 0 K ,u- 

17 Qr. Ij.il. 181, 
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EVIDENCE ACT (I of Ib72), 8. 109. 

S. 103— Onus— Discharge. 

The question of discharge of an onus is not 
a question of law and where the whole evidence 
is let in, the question) of onus is of little 
importance. (Ayling and Tyabji , J J . ) GAD1AN 
v . Vberappa. 26 I.C. 689 = 28 M.LJ. 92. 

«S 103— Bailment — Loss — Negligence . 

In a suit against a bailee for lo99 of goods, 
though the bailee must call ail the witneesea 
who were on the spot in proof of his having 
aoted without negligence, that does not 
discharge the plaintiff from establishing from 
proving negligence on the part of the bailee or 
his servants. (Sir Walter Phillimore .) 
Dwaraka Nath v The River 8.N. Co., 
LTD. 20 Bom. L.R 738 -27 0 L J. 618 = 

8 L W 4-23 M L T. *76- 
46 1.0. 319 = (1918) M.W N. 418 (P C ) 

S. 106 -Ac knowledgm-nt— Proof of — 

Onus of mortgages in possession o/ deed. 

The plaintiff sum* for redemption haviog 
pleaded that the mortgage was within time, it 
was not nece.-sary to plead that the acknowledg- 
ments saved the operation of limitation. The 
mortgagees being in possession of the mortgage- 
deed the date of the mortgage was within 
their particular knowledge and no. that of the 
plaintiff and in the oircumstances of the case' 
the acknowledgments must bo presumed to 
have been m%de before the expiration of the 
sixty years from the date of the mortgage. 

( Richards , O.J. and Banerji , J ) KAMALA DEVI 
t>, Gurdayal. 51 I.C. 288=* »7 A L J. 130 

8. 103— Houie trespass by night— 

Intention to annoy. 

Where a person accused of lurking house 
treepa c s by night, pleads in defence that he had 
a specific intention in entering the honse, i.e., 
to carry on a love iotriguo in secret and not to 
intimidate, insult or annoy, the onus of 
proof is on him. (Piggott and Walsh. J J.) 
Cbotte Lal v. Emperor 40 All. 221- 

20 Or. L J. 119 = 49 I C 103- 

16 A L J. 153. 

8. 106 — Scope of — Burdenofp ro o/. 

A party who has special meaos of knowledge 
of a faot is under the obligation of proving that 
faot. (Piggott and Lindsay, JJ ) KHI*L RAM 
p. TAIKRAM. 38 All. 840 = 16 I.C 431- 

14 A.L J. 834. 

8, 106 - Honest intention — Lurking 

house trespass 

Where an accused is prima facie guilty of 
lurking house trespass the onus of proving an 
honest intention is on him as it is within his 
knowledge. (Knox, J.l MULU p. EMPEROR. 
67 All. 395 = 10 Cf. L J. 433-29 1.0. 67- 

13 A L. J. 623 

8. 106— Date of birth -Father's know- 
ledge. 

Per Ohamier , J.— Death and birth of a ohild 
is not specially within the father's knowledge. 
It is within any one’s who was present at the 


EVIDEN0E ACT <1 of 1672), S. 106. 

occurrence. IKaramat Hussain and Chamier , 
JJ.) Dalganjan Singh v. Parsidh Narain 
Singh. 11 1 0. 202. 

8. 106 -Executor— Retention of antis 

— Onus of proof that debts were true and alive. 

In a suit for accounts against the exeoutor, 
thei point in faot taises the question of the 
extoot of the assets received by him when he 
became executor ; the burden of proof on ibis 
point will entirely lie on him. (Mooherjee and 
Chotzner, JJ.) PUL1NBIHARI DRY v . 
Satyacharan Dry. 36 C.L i. 367 = 

1923 C. 79. 


8. 106 — Majority— Age of pubtrty. 

The faot that a Mohamedan girl below the 
age of 15 years has attained puberty is a fact 
within her special knowledge aDd the burden 
of proviog the faot lies on her. ( Ntwbould and 
Duval , JJ.» HELALONNESSA V. RA.TAB ALI. 

63 I C 94. 


3 106— Criminal trial— Defence. 

The presumption under 8. 106 is very weak 
S9 compared to the presumption of innocence 
when the trial is one for murder. If an 
acoused after a case has been proved against 
him withholds evidence in disproof, inferences 
unfavourable fo him may be drawn. \Teunon 
and Shamsul Huda , JJ.) ASHREF ALI v. 
Emperor. 19 Cr. L J. 8t = 43 I 0 241 = 

21 O.W.N. 1162. 


8. 108— Carrier -Loss of goods— Neg- 

liger.ee. 

Tho onus of proving absence of the negli- 
gence is on the common oarrier for the loss or 
the damage to goods in prima facie proof of 
negligence. ( Afocktrjee and Richardson , JJ.) 
akhil Chandra shaha v. India General 
Navigation and Railway Company, Ld. 

29 I.C. 260 = 21 C.L J. 563. 


8. 106 — Landlord and tenant— Defend- 
ant ( tenant ) claiming land as part of his jote. 

Where in a suit for possession by the 
2*mindar the defendant (tenant) admitted 
the plaintiff’s title but claimed the land as 
part of the jote, held the oous lay on tho 
defendant to prove it (Stephen and D. Chat - 
drjee .) 8 ANATAN GOSWAMI Ganesh v . 

CHANGA. 18 I.C 393. 


8, 108 — Landlord and tenant— Burden 

of proof of patwan'e authority. 

It is on the landlord first to prove what 
powers bis p%twari had as the matter is pecu- 
liarly within his knowledge. (Mookerjee and 
Ttunon. JJ.) sudaman v. Behari Mahton. 

10 1.0,456-18 O.W.N. 933. 


8. 108 — Date of birth— Suit to set aside 

lortgage by mother — Age of plaintiff. 

In a suit to set aside a mortgage effected by 
be plaintiff’s mother on his behalf during hie 
linority, the onus o proof that he was under 
l when he instituted the suit is on the P 1 ** 0 ' 
iff. (Broadway. J.) BAM BfB«| 

Jam. 42 1.0. 76-l« 1917 • 
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a. 108 — Limitation — Exemption — 

Plaintiff to prove affUmalioely, that hit age toat 
under 31 tor purposes o / limitation. 

For purposes of limitation, it is for the 
plaintiff to establish affirmatively olearly 
that he was under 31 years when he filed the 
BUit .and proof of a possibility that he might 
be under that age is not enonpb. ( Kensington , 
O.J. and Rattigan, J.) OhAbaNJIT Singh «. 
BlSHBN BlNOH. 16T P-LR 19 14- 

BS 1.0 . 462 - 78 P.W.R 1914. 


S 103— Criminal trial— Absence of ex- 

planation from accused— Presumption, 

Aq accused person is always entitled to hold 
bis tODgue ; but when the only alternative 
theory to his guilt is a remote possibility, 
which, it oorreot. he is io a position to 
explain, the absence of any explanation must 
be considered in determining whether the 
possibility should be disregarded or taken into 
account. [Ailing and Phillips , JJ.l SMITH 
v. EMPEROR. 43 l.C. 801- 

19 Gr.L.J. 189. 


S. 105 — Yandor and purchaser — 

Colourable sale. 

Where an ostensible vendee has paid out of 
bis pooket sums towards the amounts due 
by bis vendor and whiob the vendee has under- 
taken to p%y. the burden of proving that 
the transaction was intended to be a colour- 
able one lies very heavily on the vendor, 99 
l.C. 970, Poll. (Ayling and Sadaeiux Atyar , J J.) 
VENKATASUBBA 8ASTRIAL V, BUBBAMANIA 
AIYAR. 11917) M.W.N 674- 

*2. 1.0. 827 - 6 L.W. 703. 


8, 103— Consideration — Contest by 

stranger . 

When a suit on a mortgage is contested by 
a stranger, who denies that the hood was exe- 
cuted and also assorts that the mortgage was 
devoid ot consideration, the onus is on the 
plaintiff to prove his oase. 6 C.L.J. 659. Poll; 
26 1.0.426. Bel. to; 35 C. 420; 27 A. 271 P.C.; 
26 I.O. 35, Diet. (Spencer and Kumaraswami 
fiatfri, J J.) Kumarappan Chbttiar v. 
Narayanan Ohbttiar. 88 1.0, 498. 


8. 10B —Zamindar — Karnam , 


The Zemindar only appoints Karnams 
under 8. 9 of Regulation XXIX of 1682. 
The Zamindar is not bound to see that the 
Karnam keeps a register of the servioe names 
for their localieition or to keep one himself ; 
in (he absence of which, the presumption of 
special knowledge within the meaning of 
8. 106 on the part ol the Zemindar or his 
predecessor oannot be raised. ( Sankaran Nair 
and Oldfield, JJ.) BBORKTARY OP STATE v . 
KAJAH of PITTAPUR. 24 H.L 2. 5*0- 
19 1.0. 667 — (1913j M.W.N, 478 


: '8 106— Assets— Proof of. 

Once it is admitted or proved that a peraoi 

♦ i ID po . 9 f° 89i f n ol fthe. ieiets of the deoeass 
it in OD him to satisfy tfa, Ooort ao to th 
exknt of the asset, received by him and. I 


EVIDENCE AOT (1 of 1B72 j, 8 107. 

aocount for them. {White. O.J. and Abdur 
Rahim, J.) RANCBODB DASc. K.BXSHNA DA8. 

21 M L.J 1096 = 10 H.L.T. 273 — 
12. 1.0. 232 — (1911) 2 M.W.N. 271. 

8. 104— Suit for profits by co-sharer— 

Amount of profits— Onus. 

In a suit for profits by oo-eharers, the burden 
ol proving amount o! arrears lies on the 
iambardar. Pndeauz, A.J.O-1 8ARJE RAO tJ. 
HARAKOHAND. 6 N. L.J. 234 - 1923 Nag- 287. 

S. 103 — Landlord and tenant — 

Repudiation of authority of agent by landlord. 

Where a landlord repudiates the authority of 
a gumastha to give a receipt which recognises 
the sub-division of a tenure or holding, the 
onus of proof is on the landlord as the relations 
between himself and his servant are a matter 
primarily within his knowledge. (AfilJer, O.J. 
and Alullick . J.) 8RIK1SHUN PRASAD v. 
MUSAMMAT JEOBASI KUER- 1918 P. 210 = 

45 I.O. 294-4 P.L W. 316. 

8. 101 — Scope of— Requisites for the 

application of the section. 

For the application ol 8. 106 (as regards 
burden of proving matters within the special 
knowledge of a pariy) there must be something 
peouliar in the knowledge and the role ol 
burden of proof makes uo distinction between 
individuals and corporations. 5W.R. 148, Diet. 
{MulUck, J.) LAOHMI Nabain MARWARI v, 
CHAIRMAN OF THE RANOHI MUNICIPALITY. 

37 I 0.269-1 P.L.J. 188. 

S. 106 -T. P . Act — -Extension to 

Burma — Unregistered sale died. 

Where vendee is io possession as owner, the 
burden of proving that the sale took plaoe 
after the extension of the Aot and that it was 
invalid for want of registration lies on the 
person disputing the right. (Ormond, J.) 
MAUNO Po Maung V. MAUNO RAING. 

7 Bur. L.T. 86 -24 I.O 57=7 L.B.R, 262. 

8. 106 -Offence— Import of c:caine. 

The burden of proving faots 6peoialIy with- 
iu the kaowladgo of any person (i «), that a 
parcel ol cooiioo was believed to be one of 
toys, is oo that person. ( Parlett . J.) EMpE. 
ROB v. 8TELLA. 20 l.C. 600 = 

14 Or. L.J, 440 - 6 Bur. L T. 129. 

— S. 103, (a) — Intention — Offence under 
8, 378, LP.O. — Onus on occusrd. 

When the circumstances go to show that the 
intention of the lady was to employ the girl as 
a prostitute as soon as she was physioally ready 
for the purpose, the burden lay upon her of 
proving that she intended to wait until the age 
o( majority had been reached. ( TPuimsfoy and 
3uhrawa*dH. JJ ) KHKTQA1IANI v. EMPEROR. 
39 0.L.J, 451-24 0p. L J. 104-1923 Oal. 639. 

Ss. 107 and 108 -Construction— No 

presumption of date of death, 

Ss. 107 and 109 only relate to the date when 
the suit was brought, that is to say, as to whe- 
ther a man is alfve or dead as the oase may be 
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at the data of the suit, and not at some par- 
ticular period anterior to the euit. • The 
decisions also establish that there ie no preeump 
tion as to whether a particular person was dead 
at any time within the period in the qaeetion. 
[Marten and Fawcett, JJ.) Ramachandra 
SADASI V v. Kesho Dhondu. 1923 Bom 208 

, ^ 8 * 107 and 108 “Presumption in law 

and in fact. 

There is no presumption that a man was 
alive until the expiration of seven years from 
the date he was last heard of. 8?. 107 and 103 
deal with the procedure to be followed when a 
question is raised before a Court as to whether 
a person is alive or dead. The sections do not 
lay down any presumption as to how long a 
man was alive or at what time he died. 37 C. 
103 ; 34 A. 36, Ref- Whether a Court would 
or would not make a presumption that a person 
last beard of wuhm seven years is alive 
depends upon the oiroumstances of each case 
assuming that a Court may make such presump- 
tion. (Sundara Aiyar and Sadasiva Axyar, 
JJ.) Vebhamma v. Chinna Reddy. 

37 Mad. 440 = 16 1-0. 43 - 24 M L.J. 443 
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succession. A person missing for more than 
seven years is presumed to be dead but there 
!9 no presumption as to the time of his death. 
'Griffin and Chamier, JJ.) YUSUF ALI Beg 
r. AYUB BEG. 18 I.C. 920 = 11 A.L.J. 833. 

- S. 108— Date of death — Missing person 

— Presumption, nature of. 

S. 108 of the Evidence Act lays down that a 
person missing lor seven years is dead ; there 
is no presumption therein as to the date of 
death. [Richards, C.J., Banerjiand Tudball , 
JJ.) MAHAMMAD 8HERIF v. BANDE ALI 

34 All. 30 = 11 I 0 474 = 8 A.L J, 1052. 

" 3. 108— No presumption as to date of 

death. 

8 103 of the Evidence Aot has no reference 
whatever to the date of death of a person who 
has uot been heard of for 7 years. The date of 
death must be proved by the party who is 
iot'.resied in establishing that a person died on 
cr before a particular date. (Shah. A.J.C. and 
Crump. J.) GOPAL BHIMJI AVTE v. llANAJI 
Ganuji. 47 Bom. 491 = 25 Bora. L.R, 134 = 

1923 Bom. 163. 


8. 107 — Presumption as to time— Not 

possible. 

8. 107 does not apply when the question is 
not merely one cf death bat of death on a 
particular day, no presumption as to the time 
of death can be drawn. The party oonoirnad 
to make out death on a particular date must 
prove it. 14 M.L.J. 464; 40 B. 239; 46 R.R. 
789, Ref. [Drake- Brockman, J.C.) PABSOO 
C. MUNNALAL. 

39 I.C. 21 = 13 If. L.R. 16. 


S. 103 — Dote of death— Presumption 

a s a Jo. 

What the Court may presume under 8. 109 o l 
the Evidence Act is confined to the factum o* 
death. It cannot presume that because a 
person has uot been heard of, he died at any 
particular moment or in any particular way, 
or from any particular cause. 34 A. 36, Ref. 
(Walth and Ryves, JJ.) Rekhab Das v . MT. 
SBEOBAI. 45 A. 456-21 A.L J. 393 = 

L.R. 4 A. 532 = 1023 All. 495. 


S. 108— Presumption as to death — 

Date of death. 

Under 8 108 there is a presumption that a 
person who is not heard of for seven years is 
dead, bat no presumption arises under that 
eeotion as to the d ite of such persou’s death. 
( Lindsay and Kanhaita Lai , JJ.) Mairaj 
v. ABDUL. 63 1.0. 286-19 A.L J. 7i3. 


Si 108 and 2 —Muhammadan Law 

— Time of death— P resumption of death. 

8. 2 of the Evidence Aot has abrogated all 
rules of evidence laid down by the Muhamma- 
dan Law and therefore 8. 109 will govern the 
case ol a Muhammadan missing for more than 
seven years. 7 A. 297. Poll. A rule of presump- 
tion as lo death is a rale of evidence and not ol 


*8 108— Date of death— Person not 

heard of for seven years— Presumption of death . 

A man is presumed to be alive until he is 
dead. A person asserting that a particular 
man is dead has to prove it. If he oould show 
that a man has not been beard of for seven 
years then the Court will presume bis death. 
But the earliest date on which the death can 
be presumed can only be the date when the 
suit was filed. It cannot have a further retros- 
pective cfleot. ( Macleod , C J. and Healtn , J.) 
Jeshankab Revashanker v. Bai Diva li. 

67 I.C. 623 = 22 Bom. L.R. 771. 

— -- — S. 108— Onus of affirmative proof — 
Not discharged by presumption under. 

The onus that lies on a reversioner to 9how 
affirmatively that his action is within twelve 
yeare ol the aotual death of the widow, is in no 
way removed by any proaumption under 
8. 103. [Scott, C. J. and Shah, J.). JAYAWANT 
J I WAN RAO V. BAMCBANDRA NARAYAN 
JOSHI. 40 Bom, 239 = 33 I C. 484 = 

18 Bom. L.R. 14. 

S. 108— Eviaoice of relatives— Value 

of. 

Where tho near relatives deposed that they 
bad not heard of the person in question, Held , 
the presumption under 8. 108 of Indian 
Evidence Act should be drawn. [Broadway 
and Campbell, JJ ) KHAN Ohand v. Mt. 
Jawandi. 1923 Lah. 174, 

S 10 & —Death ola person — Presump- 
tion as to. 

There is a presumption in favour of continu- 
ance of life and it is for the person asserting 
death to prove it. The death of a person 
cannot be presumed to. have taken plaoe more 
than 7 years before the date ol suit calling tho 
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question into controversy* 22 Bom. L.H. 771 ! 
1 Lab. 554, foil. ( Wilberforcet J.) MUHAMMAD 
OHIBAGH v. ABDUL HUQ. 64 I €. 469. 

S. *08 .— Continuance of life — Pre- 
sumption of . 

The presumption is in favour of oontinuanoe 
of life and the onu9 of proving the death of a 
person lies on the party who asserts it. 
(Scoff- Smith and Leslie Jones, JJ.) TANI v. 
RIKHI RAM. 114 P L B 1920 =• 1 Lah 594 = 

S6 I 0 742-2 Lah L J. 481, 


S. 108 — Date of death — Presumption. 

The presumption under 6. 108 is a presump- 
tion of the fact of death sod not of the date of 
death. If a person seeks to establish the 
preoise date of death he must do so by actual 
evidenoe. (SJiarfi Lal % J.) Bashabat v. Najib 
KHAN, 39 P R. 1918-68 P W.R. 1918 = 

48 1 0. 70=123 P.L R. 1918, 


— ; S. 108 — Presumption as to death— 

Hindu Law rule of 12 years abrogated . 

In a suit by plaintiffs for the recovery of the 
properties of one T, ao the persons entitled to 
them as his heirs or nearest reversioners, 
tbeyjalleged that their father K, had not been 
heard of for nearly 10 years before suit and that 
they were thus the nearest reversioners. Held 
that the rule ofHinduLaw that at least 12 years 
should elapse before a man unheard ol should 
be treated aa dead was inapplicable to the oasc 
but that the 7 years’ rule under 8. 108 of the 
Evidence Act applied and that aa he had not 
been heard of for 10 years before euit he must 
bo presumed to have died on the date of suit. 
The rule of Hindu Law referred to is only a 
rule of evidence and is not applicable after the 
passing of the Evidence Act. ( Krishnan and 
Venkatasubba Rao t JJ.) Pondubi Adeyya 
v. Jaladi Bubbyya. 32 M L.T. (H 0 ) s«= 
(1923) M W.N. 49-« M.L J. 725 = 
18 L.W. 976-1921 Mad. 182 


T — 108 -Presumption as to date oj 

• death. 

When a person is not hoard of for 8 evec 
years there is a presumption of his death bul 
thore ie uo presumption aa to the date of hie 
d “ th * B . nt "here ‘ho date may be 6xed 
eithor during or after the seven years iodifier- 

* lv 18 . a proBumption in favour ol 

aeath after the lapse of eeven yeor 3 , ( Oldfield 
•and Rameiam, JJ.) Ba& Naikbn u. Achaua 

i< l«. ai8-im.Lj.utJ 

89 10. 830— (1921) M.W.N. 6l0 

~~T B - 108 — Preiumption of death— Onu* 
th p h,irs *•/! behind. 
B,»Dnl f .V hB /“ r ‘ y who Wftn *» ‘ho Court to 

JJ.) S&T' 

Chu/akapathi Lakbhmaiutoa. *' 

V,r. . . M.L.J. 293- 

1 « * 0. (1817) m. 


EVIDENCE ACT (I ol 1872), Be 109. 

S. 108 — Date of death— Presumption — 

JVafure of. 

No presumption oan be drawn under 8, 108 
as to the date of death of a person, (Lindsay, 
J.o.) Faqib Baksh v . Dan Bahadub 
Singh, 31 0 0. 148 = 48 1.0. 503 = 

5 O L J. 475 . 

B. 108— No presumption as to time of 

death . 

Though a person who has not been heard of 
for 7 years ie presumed to be dead, there is no 
presumption as to the time of death and if 
any one seeks to establish the precise period at 
which such person died, be mu6t do sc by 
iotnal evidence. (Das and Buckndl, JJ.) 
Mabant Ramrup v. Lal Chand Marwabi. 
1 P. 475 = 3 P.L.T. 833=1922 P. 243« 


8. 109— Landlord and tenant— Land 

once held under lease— Presumption of con- 
tinuance . 

There is a strong presumption that land onoe 
shown to be held under a written instrument of 
lease continues to be held cinder it 9 as long as 
it is oooupied by the same tenant and unions 
the contrary is shown by evidenoo of a cogent 
nature, the inference should bo in favour of 
the tenant. \Farran % J.) Pabamananda 
J lVANDAS V . ABDERHIB FfiAMJI, 

17 I.C. 812 = 16 Bom. L.R. 7 j 8 (Note). 


S. 109— Mortgage— Proof of. 

Where the title of the plaintiff ie admitted 
and the defendants are shown to have oomo 
into possession as mortgagees under the 
plaintiff, Oonrts will not demand auob striot 
proof of the mortgage sued on, as where the 
title is denied and possession is not shown to 
have been under the owners. (Spacer and 
Seshagiri Aiyar, JJ.) NANU Nair v 
KANTAN A 8HTA MOORTHI. 29 M.L.J 772 = 

29 1.0,388 = 2 L.W. 809. 


8 * 109— Lessor and lessee— Presump- 
tion— Burden of proving relationship . 

When the exiatenoe of a relationship of lessor 
and lessee is proved, its oontinuanoe is 
presumed under B. 109 and the burden of prov- 
mg the contrary lies upon the person who 
dome, it. (Sadasira Atyar and Bannay, JJ.) 
SOBBANNA v. VENKATABaYODU. 

27 I 0 801- :8 M L J. 861. 


J®- 109-TP. Act, 8. 126— band * 

lord and tenant— Tenancy for a year— Boldina 
over— Preiumption. 

Where a tenant continues to work on tho 

holding after espiry of the lesse fur one year, 

, “a»‘ he presumed to have renewed the leaso 

(or another year under 8 109 of the Kvidenoo 

,£ l "“l 0 , - 116 th ® Trenefoc of, Properly Aot. 

P^r?'.r G , ;, and 0rmon(i ’ J ) VRLLATAPrA 

PlE,r.AI v. MAONO PO HMYIN. 89 1.0. 128. 

8. 109 — Tenancy. 

In a suit for possesion, where the defendant 
admits tenancy but resists the suit on the 
ground ol subsequent Bale in Hli favour, the 
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burden of proving the sale, is shifted on to him 
to rebut the presumption that he is 9till a 
tenant. ( 8aunders , A J.O.) Ml Kyen Mb 

v. Mi ein Chon. at i.c. 600- 

8 Bar. L.T. 292. 

S. 110— Possession - Cantonment area. 

Possession of property in oantonment area 
is not prima facie evidence of title in fee 
simple. [Lord Robinson.) KaIKBUSBU ADEBJI 
V. 8ECBKTABY .OF STATE FOR INDIA. 

S6 Bom. 1-12 I.C. 117-28 I. A. 201- 
15 0.W N. 909 = 10 M L.T. 97- 
(1911i 2 M.W.N. 28-14 O.L J. 268- 
13 Bom L.R. 788-8 A LJ. 1119- 
21 M L J. 1100 (P.C.). 

— — 8. 110— Jungle land — Possession— 
Title. 

Possession of jungle lands mnst bs presumed 
to have been all long with the party who 
has title to them until dispossession within the 
statutory period. (Mr, Ameer Ali ) JaGADIN- 
dba Nath v. Hemanta Kumabi Debi. 

18 O.W.N. 887=11 1.0. 541- 

(1911) 2 M W N. 101-10 M.L.T. 157- 
II lom.L R. 808-14 O.L J. 819- 
8 A.L J. 1176 (P.O.). 

B. 110— Converse not true. 

The presumption that plaintiff having the 
title also has possession, oan properly be made, 
in the oase of jungle or waste land where there 
is no proof or very little proof of acts of owner- 
ship having been exeroieed on either 6ide, or 
where the evidence as to suoh aot or such 
ownership is very nearly equal. Though 8. 110 
of the Evidence Aot reoognUee a presumption 
that the person in possession also has a good 
title there is no corresponding seotion eayiug 
that the person with the title should be pre- 
sumed to be in possession. This presumption 
is one that can only oome under 8. 1 14 of the 
Evidence Act which allows the Court to pre- 
sume the existence of any faot which it thinks 
likely to have happened, regard being bad to 
the oommon course of natural events <fco. 
(Marten and Fawcett, J J.) Kashi Nath v. 
GANE8H. 1923 Bom. 361. 

— S. 110— Evidence equally balanced — 

Possession goes toiih tttle. 

Whore there is strong evidence of possession 
on the part of A opposed by evidence apparently 
strong also on the part of his opponent B, in 
estimating the weight due to the evidence on 
both sides, the presumption may well be regard- 
ed that possession went with -title. (Hooker- 
jet and ChoUner. JJ.) PBOMODE KUMAR 
rot v. Madan Mohan 8aha. 30 0 L.J 396. 

27 O.W.N. 303-1923 Cal. 228. 

-8. 110— Suit by benamidar. 

Where in a suit for possession of land in 
possession of the defendant he claims to be the 
owner and tho plaintifl hi9 benamidar. the 
plaintifl must prove that defendant is not the 
owner. (Chatterjee and Newbould, JJ.) Lal 
Mahmud v . ayejuddi sheikh. 67 I.C. 972. 


EYIDENCE AOT (I of 1872). 8. HO. 

-8. 110— Presumption— Ptrson in poe* 

session 

In a suit for possession when the bounda- 
ries are in dispute if the defendant is in aotual 
possession of the land sued for, the burden of 
proof will be on plaintifl to establish his title. 
( Richardson and Walmsley. JJ.) MANINDBA 
Chjndra Nandi v. Sababindo Rai. 

27 O.L J 599-45 I.C. 408-21 O.W.N. 593. 

S. 110— Presumption — Evidence of 

possession unreliable. 

Where evidence of possession i9 equally 
strong on both sides and apparently equally 
balanoed, preference should be given to the 
evidenoe on the side of the party with whom 
title .is found. But where the evidence is 
equally unworthy of reliance on both sides, no 
presumption can be made. 20 W R. 25. Foil. 
[Eolmtoood and Mullick , JJ.) LAL 8INGH v. 
MIB LATIFF HUSSAIN. 28 1.0. 477 = 

21 C.L J. 480. 


S. 110— Suit by Benamidar . 

Iq a suit for possession by Benamidar plaint- 
ifl, he must prove that he is not a Benamidar. 
( Mullick , J.) JAGAT JABA DEBYA V . 
Nabendba Kanta Banerjee. 24 I.C. 801. 

S 110 — Possession— Waste land. 

Where the land in dispute is waste and 
oovera a very small area, the possession may be 
presumed to follow the title. (Mookerjee and 
Beachcoft. JJ.) BHAGWAN CHANDRA DBY 
V . Dayal Dabi Das. 16 I.C. 623. 


8. 110— Forest land — Possession — 

Determining title. 

In the absenoe of any proof of exercise of 
ownership it cau not be said that the plaintiffs 
have established thoir right to lands whioh are 
shown to have been olaimed by and in posses- 
sion of the defendants. ( Wallis , C J. and 
Tyabji . J.) Manjeri Kabnamul Pad u. 
Kozhikote Kizhakke. 29 I.C. 129. 


•8. 110— Possession — Presumption of 


litle. 

Lawful possesion however short is presump- 
tive evidenoe of title as owner and of the title 
to possession. [Miller and Sadasiva Aiyar % 
JJ.) GANAPATHI MUDALI V . VENKATA- 
DAKSHMINAB ASAYYA. 25 1 0. 109 = 

M914i M.W.N. 728. 


8. 110 - Custom prohibiting sale . 

Burden of proof lies on the pereou alleging 
the custom that vendor has no right to transfer 
the land. ( Macnaxr , A.J.C.) 8AHEBBAO v. 
JAIWANTRAO. 58 I.C. 192 

8. 110 — Person in possession— Title- 

Presumption. 

Where nothing elso is known, the parson m 
possession is presumed to be the owner. (Stat- 
ion. A. J.O. I RA«OBA V . PALHOBA^ ^ ^ 
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KVIDENOI ACT (lof 18T2), 8. 110. 

8. 110— Pomsmw*, presumption of. 

When in a auit relating to land, the plaintiffs 
title and possession within the limitation is 
challenged, and - he establishes hie title by a 
purchase, ha is presumed to be in possession 
up to the time of suit. (Lindsay. J.O.l JANKI 
Sabah v. Widow of Mahoubd 8adig. 

7 O.L.J. 289 = 88 1 0. 720- 
2 O.P.L R. (J.O ) 108. 


S. 110 — Possession— Following title — 

Presumption— Trespass! r. 

Proof of possession varies with the nature of 
the property in respeot of whioh possession is 
questioned. If mere possession in fact is 
undetermined, possession in law follows the 
right to possess, in other words possession 
follows title. No presumption of possession 
oan be raised in favour of a trespasser. 
( Lindsay , J.O.) Brijraj Singh v. Ganga 
Bakoh Singh. 1 O L J. 918 = 29 l.C. B3B = 

18 0.0. 83. 


S. 110 — Presumption — Possession 

follows title. 

The ordinary preBnmption is that possession 
goes with title. That presumption of oourse 
does not avail if there is olear evidenoe to the 
oontrary. Where there is no evidenoe of 
possession on either side or where the evidence 
is unsatisfactory on both sides the prssumption 
will prevail. Mfliiuoft and Jwala Prasad, JJ.) 
BBIKHAO BHUNJAN NABAIN TRWABI v. 
Uprndbanath boy. 8 P L J. 483 = 

81 1.C. 801-1919 Pat. 298. 


8. 110 -Burden of proof— Onus. 

Jnridioal possession is onoagh to shift the 
onus of proof on tho other side. The seotion 
oan be relied upon in a sail for ejeotment, 
though the person dispossessed did not bring 
a suit under 8. 9, Speoiflo Belief Aot within 
the time limited by law. {Uullick and Atkin- 
son, JJ.I HABADHAN M ANDAL MODAK V. 
Iswas Das Mabwabi. 2 P L J el- 

381.0. 187-3 P.L.W. 388. 

8. 110 -Person in possession— Ouster. 

Person already in possession of property oan 
ba ousted only by a person who oan prove a 
better title in him. and Jwala 

Prasad, JJ.) KHAIBUDD1N v. BaBDBO 
Nabain Singh. 38 1.0. 483-1 P.L.W. 819. 

8 - HO — Ownership— Person in pos- 


The burden o! proving that a person in p 

owner * ,faa in the P®« 

Prr^aV** (*W»ey. J.) Ma Ktin u. R, 
Psbshad. . 11 1.0. 333 =8 Bur L T. ll 

ou ‘ 

a BUad ejeotment fr< 

flve yeaw W wlthoS^Jl een ln hia P 09 8ession , 
» Uh °°* Jukertaption on the groa 
that he first enterad-tha premises tempore 
with the permission of the^Uintifl’s fath 
>b. d.t,od. n , 1 

Vol III-97 


E7IOENOB AOT (I of 1872), 0. 111. 

that the plaintiff must prove permissive ooou- 
pation and the harden of proof should not be 
shifted unless the plaintiff had made ant a 
prima facie case. (Twamey, J.) Ml MYIT v. 
D. OHAING. 11 1. 0. 777 = 4 Bar L.T. 189. 


S. 110 —Onus of proof. 

A Probate Court granted Probate to A 
deoiding that she was the widow of the 
deceased. B brought a Buit for possession of 
the property, alleging that she was the adopt- 
ed daughter of the deoeaeed and that A was 
nobody. Held, that B must prove that A was 
not a widow of the deceased nnder 8. 110. 
(Mo Coif, J.O ) Ml MOWS ZAH v. Ml 8HWE 
TAIK. 10 1.0. 987»(1910) 1 D B.R. 61,' 


8. 110— Mortgage by eonditional sals 

or sale with covenant to repurchase. 

The burden of proof is on the plaintiS to 
prove a covenant to repurchase or that the 
deed i9 a mortgage by conditional sale. 
(Twomty, J.) Maung Pya t>. Madng Oza. 

8 I.O. 770—4 Bar. L.T. 40. 

8 110 — Wasteland — Possession, when 
evidenoe of title. 

In OB8e of waste lands, the Court would 
seize upon the slightest evidenoe of oooupation 
for proof of title, but the oooupation or the 
aots of user must be suoh as to indicate the 
intention to hold for oneself, for without suoh 
intent there is no possession. (Pratt, J.O. 
and Crouch, A.J C.) SULTAN Muhammad p’ 
Secbetaby of state. 29 1.0. 81- 

8 S.L.R, 811. 

8. 110 — Ownership -Presumption. 

Under the seotion, possession abort of the 
statutory psriod whioh may give a title by 
pretoription, is sufficient to raise a presump- 
tion of ownership and shift the burden of proof 
of title on the other party ; when neither aide 
oan show title, the possession whioh attraots 
the presumption of ownership must be a posses- 
sion founded on a prima facie right. Even it 
mere wrongful possession is taken to be snffioi 
ont to shift the burden of proof, oironmstanoes 
may show that suoh wrongful possession wae 
merely that of a lioensae and not of an owner 
(Pratt, J.O. and Fawcett, A. J.O.) Fakir 
Shah Baldin v. secretary of state 

19 1.0 . 868 - 8 S.L.R. 310, 

-■ 111, 

See also— (l) Contract act, 8. 16. 

(2) Pardanashin Lady. 


———-8. Ill— Pardanashin lady— Gift b v 
lady [eft on mercy of donee— Burden of proof of 
paltdtfp o/ gi/t. 


Where a Muslim lady gifted away all her 
property leaving herself for the future at the 
meroy of the donee, the burden is on the latter 
to show that she understood the nature of the 
transaction. tRsckards, O.J. and Bantrji J.) 

Mi qbuti Husain p. Gh afubuniss a n 

• m ‘‘ M 411^833— 24 1 0, 84-li A L.J. 488. 
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EY1D1NGE ACT (1 of 1872J, 8. 112. 


8 111 — Pardaoashin lady— Burden of 

proof— Pita of undue influence to set aside a 
deed. 

Where the plaintiff is a Pardanashxn Lady 
seeking to set aside a document as being 
wrought from her by undue influenoo, the 
burden of proving that undue influence was 
not exercised is on the defendants. (Scoff* 
Smith and Broadway, JJ.) MUHAMMAD IBRA- 
HIM V. UMALULLAH JaN. 

72 P W.R, 1917 = 89 I C. 798 = 90 P.R. 1917. 

S 111— Contract Act, S. 19— Registra- 
tion— Etfecl of . 

Where a person signs a deed and it is regis- 
tered, the burdeu of proviog existence of fraud 
or misrepresentation lies on him. ( Mullick 
and Jwala Prasad, JJ.) MAHAB1R Prasad v. 
BlBI Nagin. 39 I C. 500-1 P.L.W. 416. 

S. Ill — Posifion o/ active confidence. 

Where the affaire of an inexperienced young 
man who has just come into possession of the 
property are being managed by an experienced 
Muktear. the latter stands in a position of 
aotive confidence. [Batten, A.J.C,) Bubat 
BINGH v. BALDSO. 17 I.C. 363 = 

8 N.L.R. 150. 


8, 111— Contract Ad, S . 16 -Undue 

influence , 

Where a transaction entered into under 
undue influence appears to be unoonsoionable, 
the pereon who is in a position to dominate the 
will of another, must prove the want of undue 
influence. [Kanhaxya Lai and Kendall, A.J.Cs.) 
Mahabir Prasad Sinch v . Laljagdish 
Bahadur 8ingh. 38 I.C. 471 = 3 O.L.J. 7C2, 


8. 112 —Presumption — Parentage— 
Marriage . 

Where plaintiff claims to recover property as 
the son of B by his lawfully married wife D 
and deft, denies that D ever gave birth to a 
child, and sets up that plfl. is the son of one 8, 
the ooas of proof is on plaintiff to show that D 
gave birth to him or to any child before mvok- 
inc the presumption under 3. 112. 26 A. 403, 
Ref. [Mears, C.J. and Banerji, J.) RaO Nar- 
8INGH RAO V . BETI MAHA kAKSBMI BA!. 

«* ■"'■“‘“ "■LfM ,‘S, 


8 HZ— Presumption as to legitimacy. 

VVbere two porsons live together as husband 
and wile, any one alleging tho,t a ohild born to 
euob persons is illegitimate must prove t But 
the onus is shifted by tbe admission that the 
woman was the wile ol another person and was 
turned out by him on account ol adultery. 
(.Richards, C J. and Banerji. J.) PANCH AM u. 

HAZARI. 19 1 6Mi 

.8 112 — Legitimacy — Presumption. 

Presumption ol legitimacy ol a person born 
in lawlul wedlock is conclusive unless rebutted 
hv oocent proof of non-acoess. 29 I. A. 17™ 
10 I C 389, Bel. iShadi Lai and Broadway, 
JJ.)' BHAGAWANT SINGH ». NIBANJA* 
BINGE. 39 I.C, 89-85 P.W.R, 1«T. 


——8. 112— Legitimacy* 

When a boy wa9 born about seven months 
after bis father and mother were married and 
it was not disputed that they had opportunity 
of access at a lime when he could have been 
begotten by them. Held, that tbe boy was the 
legitimate sen of bis parents. (Rattiqan and 
8cott-Smith, JJ.) MAHBUB ALIv. Taj Khan. 

21 I C. 989 = 255 P.W.R. 1913. 

— 8. 112 — Illegitimacy , if can be proved 

from litigation for custody of wife— Conclusive 
proof of non-access necessary to establish illegi- 
timacy. 

Illeeifcimacy could not be positively inferred 
from a mere litigation for custody of wife when 
the child is born shortly thereafter ; in order 
to establish the illegitimacy cf a person born 
during the subsistence of a valid marriage 
between bi6 mother and any man, it should be 
conclusively shown that the parties to tbe 
marriage bad no access to each otber at any 
time when he could have been born. [Rattigan 
and Beadon, JJ.) Dalipa v. RALA. 

49 P.L.R 1914 = 22 I.C. 409 = 
137 P.W.R. 1914. 


S. 112 —Presumption of legitimacy. 

It cannot be asenmed that in India it is 
impossible for a man of 70 years of age to 
beget children. [Railigan and Beadon, J J • ) 
Uttam Das t>. Ohanan Das. 

51 P.R. 1918 = 28* P.L R. 1913 = 
20 I C. 402 = 200 P.W.R. 1913, 


3. 112— Proof of legitimacy— Period 

of gestation. 

lo the absence of inherent impossibility of 
gestation of 330—333 days, a child boro within 
ibat period from the last aocess of a husband 
is legitimate. So the more circumstance of a 
ohild’e birth within that period from tbe last 
Qooesa of the husband is insufficient to charge 
the wife of the offence ol adultery if thero is 
no other proof to support it. [Reid, C.J.i 
Rattigan and Chevis, JJ.) 77 P.R. 1911 = 

12 1.0. 946 = 260 P.W.R. 1911, 

8. H2 — Legitimacy — Presumption — 

Prostitute — Coquette girl . 

To rebut the presumption of a ohild’e 
legitimacy, there must be BUong. distioot, 
satisfactory and conclusive evidenoo that the 
husband before or after marriage had not 
access to hie wife. A ooquotto or a first is not 
necesesarily a proetituto. [Wallis, O.J.. Ayling 
and Sadasiva Aiyar. JJ.) GUDA WILLIAM v. 

QUDA KARUNAMMA. k * T 

29 I.C. 178 = 17 M.L.T. 3*7 (F.B.), 


8. 


— 8. 112 — Date of conception- 
112 refers only to a presumption of 


O* X a — P * , . 

legitimacy and has no referenoe to dale 
ooDoaption. II tbe eon wants to ° D 
defence that he was oonoeived before the date 
ol an alienation by the father he must prove it 



CIVIL DIGEST, 1911—1923. 


422 


431 


EVIDENCE ACT (I of 1872), S. 112. 

by clear and satisfactory evidence. (Wallis, 
Offg. 0.J- and Hannay , J.> Datla Venkata- 
subba Raju Gabo v. Gattem Venkata- 
RAYODU. 27 M.L.J. 8£0=»26 1.0. 81 = 

16 U.L.T. 508. 

8. 112 — Birth II months after cij- 

3?/ ion of marital intercourse • 

It a child is born 11 months after the marital 
intercourse between tbs parenls had oeased. it 
is illegitimate. (White, 0 J., Ayling and Old- 
field. JJ.) John Howe v. Charlotte 
Howe. 38 Had. 468 = 

(1913) M.W.N. 983 = 29 HLJ. 894 = 
21 10. 649 = 14 M L.T. 447. 

T"- S. 112— Proof of non-access^— Father 

disowning son— Onus on father. 

Ia a suit for partition, B disowned bie son 
A, alleging tbaA A’a mother wad living apart 
from him and that he had no aopees to her. 
It was proved that there were counter-suits 
for maintenance and restitution of conjugal 
rights and tbat there was a eubsequent recon- 
ciliation and acknowledgment ol legitimacy. 
Held, tbat the onus ol proving non-acoess lay 
on tbo father B. (Benson and Sundara Aitjar, 
JJ.) VENKAYYA 0. CHIOROPATI Pbdda 
NAQANNA. 10 1.0.389 = 

(1911) 1 M.W.N, 312. 


— 8. 112 Legitimacy — Presumption. 

Before a presumption of Jegitimaoy can arise 
und«r 8. 112 ol the Evidence Act, all the faots 
opooiflsd in tbo seotion must be proved. ( Baili - 
fax, 4. J.C.) MABOTI V. Bhagi. 68 i.G. 465. 


— 3. ii2—Mahomedan Law— Legitimacy 

—Presumption. * 

A ohild begotten by rina oaooct be made 
legitimate by the subsequent marriage of its 
parents before its birth, and 8. 112 of the Aot is 
mapplloable to Mahomedaos. (Stanyon, A,J.O.) 
ZAKIBALI V. SOGRABI. 

43 1.0. 881 = 13 NX R. 1. 


, 8 ‘ — Presumption— 

Ruie a* to, tf supercedes the Muhammadan Law 
o» the fiubjeet. 

«rTK°n> Ul j a8 t0 loRilimaoy contained in 8 . 112 

® v ' dBno ° Ao ‘ 19 a rul0 prooedure and 

l » at> ‘ I 8 aw and aa auoh “PPlioablo 

to Muhammadans. (Daniels, J.) Hajira 

KHUTAN v AMINA KHUTAN. 78 I.C. 983. 
112 

™ bece » sdmilB the paternity of the 

nw?« b a‘ t Plo»d« that he it of illegiti- 

favourfoMRoir * h * le8 f 1 ' P reau “>PHon being in 

giSKJfrfp 

” 10a 0 L J. BIQ. 

* uZ fi it2 ~ Birth «M»n 280 days. 

aSSSS 


EYIDENOB ACT (I of 1672). S. 114. 

ol the deceased and the onus of proving that 
the deceased bad do aooeea to bis wife at or 
about the time wheu the child could have 
been begotten, is on the person who alleges it. 
(Kanhaiya Lai ar.d Kendall. A.J.Cs.) JAGJI- 
wan Bakbsh Singh v. Patraj Kuab, 

38 I.C. 419 = 3 O.L.J. 741. 

S. 112 — Prs sumption as to legitimaey 

and marriage— Burden of proof. 

There is a legal presumption in favour of 
legitimacy and marriage and the burden of 
proving illegitimacy is on tbe person interested 
in making it out. I Lindsay. J.C.) Apabhal 
8INOH v. Narapat BlNOH. 23 1 C. 9)2 = 

1 O L J. 89. 

8. tl2—PaUrni(y of child — Law 

applicable. 

Whore the question of paternity, is one ol 
evidence only, the case is governed by 8. 112 ol 
the Act and not by the personal law of tho 
parties. The presumption of legitimacy orea- 
ted by 8. 112 eao be rebutted only by proof ol 
non-aocess leaving no room for doubt. If u, e 
husband has bad a:oesr, the wife’s adultery 
will Dot justify a finding of illegitimacy. p rco | 
of impotence would be equivalent to proof of 
Don-accesa. (Shaw, J.C.) NGA Tun v. Mr 
CHON. 16 Cr. L.J. 84 = 20 1.0 . 996 = 

0914) II D.B.R. 23. 

3. 114. 

APPLICABILITY. 

BUDDHIST LAW. 

Compliance with the Law, 

Oonfliot of Presumption. 
Consideration. 

Corroboration. 

couasa of Naturae Bvbnts. 

CRIMINAL TRIAL. 

Date of Birth. 

Date of Execution Deed. 

Death, Order. of. 

Deposit. 

discharge. 

E ^, ution of will ' knowledge of 
Contents. 

Grant. 

Handwriting. 

Human Conduct. 

Knowledge of Law. 

Landlord and tenant. 

Legitimacy. 

Lhjoor, possession of full bottles 
of Wine. 

Lost grant, Eabement, 

Marriage. 

Notice. 

Ownership of Will. 

Partition. 

Permanent Settlement. 

Permanent tbnanoy. 

Silence. 

Scope of. 

• TaOBTS; 

Value of presumption, 

WILL, PAB818. 
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EVIDENCE ACT (I of 1872). 114-Appli- 
cablllty 

Applicability. 

S. Ill— Applicability- Pries fizid in 

agreement to sell — Presumption as to quantity 
of estate . 

The normal presumption that in fixing the 
property io an agreement of sale, regard was 
bad on both 6ides to the quantity which both 
proposed the estate to coneist of, yet there may 
be considerations which may rebat or waken the 
presumption. (Mr* Ameer Alt, I HUSSONaLLY 
6ULLEMANJ1 t. TRIBHUVaNaDaS MaNGAL 
Das. <1920) M W.N. 726 = 25 C W.N. 883 « 
61 1.0. 361 = 3 U PL R. (P.0.) (I) (P C.) 

8. 114 - Applicability — Ambiguous 

special covenant— Mortgage. 

Where a deed of further charge provided that 
there were two bonds by which plots were mort- 
gaged and that as the money due under the 
deed of further charge, was not paid, those two 
bonds shall not be redeemed, and where there 
was nothing to show a9 to what the bonds 
referred to m the deed of further charge or that 
they referred Vo tho bonds in suit, held . that it 
could not be pre-umid that is referred to the 
deeds in suit; and that it was for the defendants 
who were setting up a special covenant, to prove 
it. (Daniels. A.J.C.) BHUP BINGH v. Laztm 

8ISGH. 69 I C. 121 (2) = 24 0 0. 319. 

- ^ 

S. 114 -Applicability — Cases analo 

gsus. 

The prinoipie laid down io the seotion ie of 
wide application and covers other cases analo- 
gous to those given in the illustrations to the 
section. ( Rafique and Piggott. A.J.Cs.) BU6TOM 
QINGH V. EMPEROR. 24 1 0. 148 = 

15 Cr. L J. 410 = 1 0 L J 95. 

S. 114 — Applicability — Property- 

Undivided — Exclusive possession lor a long 

time . 

Tb&re i6 no presumption that the property 
left by a person long deceased is part of an 
undivided estate. It may require much, or very 
little evidence to sufficiently prove that the 
property is undivided, but when land has been 
in exclusive possession of others for a Icng 
period, the person asserting that it forms part 
of an undiviled estate, should be required to 
prove tbo fact. (Maung Kin, J.) MAUNG Po v. 
V. MAUNG Po THIS. 31 10. 985 = 

9 Bar. L T. 164. 

Buddhist Law 

S. 114— Buddhist Laic -Aiul-ery 

A Court may safely presume adultery if a 
guilty attachment is found to subsist between 
the parties and that opportunities bad occurred 
when a guilty intercourse might with facility 
have takan place. ( Maung Kin, J.) Maung PYA 
Oya v. Maung Po ka. 33 1.0. 118 = 

9 Bur. L T. 74. 


EVIDENCE ACT (1 of 1872), 8. 114— ComplP- 
ance with the law. 

Compliance with the law. 

—3. ill — Compliance with law . 

Under 8- 114, ill. (e) and (ft of the Evidenc® 
Act the Court is entitled to presume that th e 
accounts in the Collector's Office are correotly 
kept. (Lord Phillimore.) MABOMAD 8ULAI- 
MAN V. B1RANDRA CHANDRA. 90 0. 243 = 
44 M L J. 388-81 ML.T. 119 = 
27 C W N. 749 = 37 C Li. 851 = 

1922 (P.0 ) 409r 

S. 114 — Compliance with the law. 

Id the absence of evidence to the contrary, the 
presumption is th3t tbeilaw was complied with. 
6 I C. 661, Diet; A. W.N. ( 1906) 194, Bel. (Knox, 
C.J., Banerji and Tudball t JJ ) 8ARUP LAD 
f. LALA. 39 All. 707 = 42 1.0 983 = 

19 A.L J. 167 (P.B ) 

S 114 -Comtliance with law -Regular 

rity of judicial and official acts—Shenstadar of 
Court signing process by order. 

Where the sberietadar cf a Court signed a 
warrant of attachment of moveable property iu 
executioo of a deoree and the sbemladar signed 
M by order " of the Court. Held, that the pre- 
sumption in 8. 114, III. te) of the Evidence 
Aot applied to the case and that, in the absence 
of anything to the contrary, it could be pre- 
sumed that be was the officer to sign the war- 
rant as required by 0. 21, B. 24 (2) C.P. Code. 
( Newbould ani Suhrawardy. JJ.) GlRDHAB 
8ARKAR V HARISHCHANDRA CHOWDHUBY. 

37 0 LJ 331 = 27 0 W N. 1012- 
24 Cr.LJ 534 = 1923 Oal. 684. 


— — S. 114 — Compliance with Laws— 
Judgment silent cn point raised in the memo of 
appeal— Prerumplion. 

u Where aD appellate judgment is silent ou a 
point wbiob is specifically mentioned io the 
grounds of appeal, ibe inference can be drawu 
that it was given up, To hold otherwise 
would be to contravene 8. 114, and to presume 
that the Court failed to do it9 duty. (Abdul 
Raoof and Harrison. JJ ) ABDUL KARIM t*. 
THAKAR Ram Jaggu Ram. 1923 Lab. 124. 

8. 114 — Compliance with Law — 

Identification par adt— Presumption of regu 
larity o\ 

The presumption under 6. 114 of the Evid- 
ence Aot i6 hardly sufficient to satisfy a Court 
that such precautions have been taken as to 
render an identification truly valuable. (Har- 
rison, J.) Kallu r. Emperor. 

4 Lah. LJ. 448 = 23 Cr L J 449 = 
4 U.P.L R. iLah ) 99 = 1922 Lah 31. 


8 114 -Compliance with law-Ezer 

cf towers cf rev sion by Board of Revenue 
easons not given— Presumption of lawful 
cite of powers . 

he Court can presume that the Revenue 
rd has exeroised lawful powers in revision. 
ling and Odg : r», JJ.) 8RINIVA6* HAO r. 
n'G ASaUY. 18 L W. 52I-198I Mad 826.. 
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BVIDBNOE AOT (I of 1872), 8. 114-Compll- 
anoe with the lav. 

3. 114— Compliance with Law— Legal 

title— Posstssion— Alleging possession as tres- 
passer. 

Where possession can be referred to a lawful 
origin the presumption is that it was acquired 
lawfully and the burden of proving the contrary 
ia on the party who alleges it, e.g , the burden 
would be on the party who alleges that he held 
the property as trespasser where he ought to 
hold as legatee or heir. (Dants/s and Lyle » 
A.J.Os.) KUAB NAGBSHAR QAHAI V. 8HIAM 
Bahadur. 1922 Oadh. 281. 


EVIDENCE AOT (I of lfc72), Ss. 114- 
Oorrobar&tion. 

Consideration, 

8. 114 — Consideration — Presumption 

— Endowment, 

An endorsement of satisfaction of a mort* 
gage-deed need not neoesaarily import reoeipt 
of consideration, since the English method of 
prooedure by deed, on the principle that a deed 
imported consideration, has no application in 
India. (Scott, C J. and Batchelor , J.) BAI 
JAYAGAVABI V. PUR8BOTAMDA8 8UNDER 

Lad. ‘ 44 1.0. 916 » SO Bom. L.R. 77. 


—-3. 114 — Compliance with Law— 

Official acts— Presumption— Objection to juris- 
diction. 

The presumption is that official aots are 
legally performed and where the jurisdiction of 
a settlement officer has not been questioned in 
the trial Oourt, it must be presumed that be 
aoted regularly and within hi9 jurisdiction, 
(Ooulls and Ross , JJ.) BABU BalgOBXND t>. 
RAI BEHARI LAD. 1923 Pat. 114- 

3 P.L.T. 617=1928 P. 06 (2). 

■ ■ ~8. 114 —Compliance with Law — Pre- 
sumption of accuracy of survey records. 

The presumption in favour of survey records 
of rights cannot be dieplaoed by Batwara or 
irrigation maps, (Jwala Prasad and Ad ami , 
JJ.) 8ITA RAM TRWARI v. GAYA PRASAD, 

1923 P. 37. 


S. II*. Compliance with Law— Official 

acts done correctly . 

Whereas a Ocurt may presume official aot 9 
as regularly performed, it oannot presume that 
they wore correctly done The identity of per- 
sons alleged to h«ve mide 06 riaiu admissions 
in butwara proce:diogs oaouot bo presumed 
but must be proved by the person relying an 
those admissions. Though buftnara papers 
are admissible, the Court has to deoide in each 
oase whether it would rebut the presumption 
of the oorreotness of tho Reoord-of-Rights. (Das 
and Adami, JJ.) Jagdbo u. BuDAKl. 

M2! Pal, 343-63 1.0. 216-2 P L.T. 348. 


Conflict of Presumption. 

— 8. 114 — Conflict of presumptions . 
Where there are Iwo presumptions and 1 
are equally balanced, the Oourt must pi 
that whloh beat aooords with iaots. (Scoff 

-™?!£% handavQrhar ' SHRINIVASv. B 

‘WART VHNKATB8H. 37 Bom, 61 

201.0, 162-16 Bom. L R. I 

' h*V8 *, party wi,hes DQ * 

ETthakST® 1 "? ra,aad ‘gainst him by 

Km b. Witn " 9 hod I 

Mwer'a« " hauat to the “‘moat of 
the CJoSrt ^!K*£i b,l ° 8 khafr ^ itaB » be 

£ » JJSSSSSoS »B 
cBBI * co - • SSrShSiSSSL? 

1998 Med. 


Corroboration. 

S. 1 14 - Cor rcborat ion— Unnecessary, 

Where the law provides that a presumption 
arises under certain circumstances, that pre- 
sumption must arise independently of whether 
there is any oorroboration or no. iNttCbOUld, 
J.) CHANDRA KlSHOBK HADI V. SBEJKH 
KUDBAT. 32 l.C, 460r 


8. 114-Corfoboraficn. 

The aooused was oharged with daooily. The 
approver himself at first stated most definitely 
that he did not reoogoise the accused as beiDg 
one of i he party concerned in the dacoily. Ho 
(UbBcquenlly retracted from this statement nod 
declared that he did reoegnize him; but that 
was oniy after he had been pressed by tho 
proaeoution: Held, the statement first made 
should be aooepted. Where the only oorrobo- 
ration was the reoovery of oertain articles, 
alleged to be some of the aritiolea stolen and 
subsequently produced from the bouse of tho 
aooused, his house was eearobed in his absence 
and be was given no opportunity of ohecking 
the results of the se*rch or giving any explana- 
tion as to how the articles eamo into that bouse, 
an 1 there was no evidence as to whero the res- 
peotiveornamentB were found, nor was any thing 
said as to who prodnoed them : Held that there 
was no suffioient oorroboration, ( Fforde % J.) 

Saudagar Singh v. Emperor. 

6L.L J. 372 = 1923 Lah. 683. 

8. 114— Corroboration. 

Without material corroboration there should 
bo no oonviotion, when aocused can explain 
the preaenoe of the ariioles found with them. 
( Broadway , J.) Buleman v. Emperor. 

1923 Lab. 386. 


*** an< * *83 — Corroboration — 
Atcomplice— Evidence of. 


8, 183 of the Evidence Aot contains the rule 
of law regarding tbo testimony ol aooemplioea 
and 8. 114, Illn. (6) is merely a guide to assist 
the Court though in a vaat majority of oases, 
prudonoe requires that there should be oorobora- 
tion. No bard and last role oan be laid down to 
regulate the extent and nature of the corrobora- 
tion, this bqlng dependant entirely on the 
droumetanoes of the oase. <$eo«-Smifh a«d 
Broadway, JJ.) NASA IN DAS v. EMPEROR. 

8 tab. lN-< KaLJTj 91-38 Of. L.J. 818- 
9 P.W.B. (1088) Or. *1839 Lah. 1. 
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EVIDENCE ACT (I of 1872), S lli-Oorfo 
boratioo. 

S 1 1 4 -Corroboration— Accomplice. 

The evidence of the accomplice wag held to 
l >2 sufficiently corroborated by the discovery of 
blood marks on the person and in the house 
of the accused as well as his suspicious con- 
duct immediately after the murder. (Sir 
Shadi Lai, C J . and Aloti Sagar , J.) GaULAM 
Hussain v. Emperor. 4 Lah. L J. 403. 

—8. 1 14 — Corroboration—- Accomplise — 
Testimony of— Weight dus to -Presumption. 

An approver’s evidence is in itself tainted 
evidence though in some cases it may be worthy 
of belief lor various reasons but the uncorrobo- 
rated itatement of an approver taken at the 
end of the trial is of very tide evidentiary valu*. 
( Shadi Lai, 0.3. and Wilber/orce, J.) BUNDER 
8INOH t>. Emperor. 60 10. 187- 

4 Lah. L.J. 284. 

6. U4 —Corroboration- A '.complice— 

Evidence— Sev :r il statements implicating same 
ptrsons. 

In oases where a large number of persons 
have been arrested by tbe police and confessions 
are obtained ono after the other, it is likely 
enough that those confessions should agree. 
Etch man would be likely to name as far ag 
possible those persons who have already beon 
named in the previous confessions. It may, of 
course, te said that when a mac oonleseeB, he 
does not necessarily know the details of the 
previous confession made by another acoused, 
but it dees uot necessarily follow that he should 
be unable to ascertain what persons have been 
implicated in tbe previous confessions, from 
the subordinate police oflners oonoerned with 
the investigation of tbe oase. Consequently the 
faot of any particular person having been 
named in the confession of more than one of 
the oo-aooused is not a eufficiently reliable 
corroboration of the statement of tbo approver, 
(Chsuis, J.) Lala v. Emperor 

23 Or. L.J. 188 = 63 I. G. 622- 
3 P.W R. (1922) Or. 

— — — 3 114 —Corroboration — Approver's 
evidence. 

To support a conviction on tbe statement of 
an approver especially of one whose ioitial 
statement was very long delayed, the statement 
requires material corroboration connecting 
eaob individual acoused with the crime 
committed, ( Hirrison , J.) Babdara v . 
Emperor. 63 1 0. 612-22 Or. L J 676. 

——8. 114— Corroboration — Bribe giver — 
What amounts to. 

The merits of tbe case to deoide wbiob in 
favour of tbe bride-giver, a Judge aooepts the 
illegal gratification, are a sufficient corrobora- 
tion of the former who is really an aooomplioe. 
(Ratligan, 0.3.) Habbuk Roy v. Emperor. 

8 P.W.R, Or# 1919. 

— u — ^S. Ill— Corroboration— Testimony of 
atcotoplict—Anglish arid Indian Law. 
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EVIDENCE ACT (I of 1871), 8. 114— OoUrs* 
of Natural Events. 

The law in this country regarding oorrobora- 
tion of an accomplice^ evidence does not differ 
from tbe English law. Corroboration need not 
be required in every detail of tbo orime, 
otherwise the testimony of the accomplice 
would not be essential to the case but would be • 
merely confirmatory of other and independent 
testimony. The corroboration mu6t. be by 
some evidence other than that of an aoocmplioe 
and therefore ono accomplice’s evidence is not 
oorroboration of the testimony of another 
accomplice. Evidence in corroboration must be 
independent testimony whioh afleots the 
acoused by connecting or tending to oonneot 
him with the crime. Tbe nature of the 
oorroboratiou necesearily varies acoording to 
the particular oircumstances of tbe effenoe 
obarged. It w-iuld be dangerous to formulate 
the kind of evidence which would be regarded 
a9 oorroborative except to say that corroborative 
evidence is evidence which shows or tends to 
show that tbe 6tory of the accomplice that the 
acoused oomniitted the crime is true, not 
merely that the crime has been committed, but 
that it was committed by the accused, 
Oorroborative evidence need not be direot 
evidence that the accused oora milted the 
orime. It is sufficient if it is meroly circum- 
stantial ovideoco of his connection with the 
crime. ( Kotwal . A.J.C) KlSHAN RAOHUJi 
Charan v. Emperor. 23 Op. L J. 301 » 

1922 Nag. 172, 

Course of Natural Events. 

8. 114 -Course of natural events— 

Continuance of existing state of things. 

Proof of the exislonoe at a particular time of 
a fact of a continuous nature gives rise to a 
rebuttable presumption within logical limits 
that it existed at a subsequent time or has 
previously oxieted. The limite of time within 
whioh the inference of continuance possesses 
sufficient probative force to be relevant, must 
obviously vary with each case— always strongest 
in the beginning, the Inference aieedily 
diminishes in foroe with tbe lapse of time at a 
rate proportionate to tbe quality of permanence 
belonging to tbe faot in question, until it ceases 
or perhaps is supplanted by a direotly opposite 
inferonce. To put the matter shortly, it will 
bs inferred that a given set of faots or set of 
laots whore existence at a particular time is onoe 
established in evidenoe, continues to exist as 
long as suob facts usually exist. Tbe inferenot 
of continuance, whether backwards or forwards, 
whether upwards or downwards, is an inference 
of faot and may therefore be rebutted. ( Hooker • 
jee and Cuming. J J.) SECRETARY OF BTATE 
for India v. upendba Narain Roy. 

35 O.L.J. 116-1923 Cal. 247. 

8 . 114 —Course of natural events . 

An inferenoe of approbation of a book ot 
oWsotionahla cbarao‘.*r by pereoos having bombs - 
to the library of a q individual or association,. 
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BV1DEH01 10T {I of 1BTI), S.iH- J Orlmlnftt 
Trial. 

□OBesasicg it, >0 not necessarily justifiable. 
Warrington, Hooktrjei and Caipers*. JJ-) 
PULIN BEHAB1 V. E&fPEBOB. 

18 C.L.J. 517 = 13 Cr. L.J. 609- 
16 I.C. 25T-16 C.W.N. 1105. 


BYIDBN0B ACT (I of 1872), S. lll-Dls 
•taarge. 

ol the Nallukollai Chelti olase. JtFallM. C. J- 
and Ssshagiri Aiyar, J ) RAMANATHAN 
CHETTY V. MUBOGAPPA CBETTY. 

(1116) 1 M.W.N. 208-31 }- C - 989 = 


Criminal Trial, 

S 114— Criminal trial— Non- produc- 
tion o/ papers by Crown— Adverse inference. 

Where documents relevant to the oaso are 
withheld by the Grown, the Court will be 
justified in drawing an adverse inference 
against the Crown. (Mooktriee and Cuming , 
JJ,) SECRETARY OF BTATB V . UPENDBA 
NABajn ROY, 35 G.L J. 338- 

1923 Cal. 247. 


S. 114— Criminal trial — Non-produc- 
tion of material evidence. 

Where the Grown withholds relevant docu- 
ments in its possession, the Court will draw an 
inference adverse to it. 40 M. 401, Ref. 
(Mookerjee and OJiofsner, JJ.) Raja Bree- 
NATH ROY V. SECRETARY OF STATE FOR 
INDIA. 50 Gal. 276 = 38 O L.J. 345- 

1921 Gat. 233. 

S. \ii-Crim\nal trial— Absconding 

accused— Presumption, 

No presumption as to guilt oan be raised 
from the faot that the accused has abioonded, 
(Rattigan and Beadon, JJ.I Fatt* v. 
Emperor. 31 P.W.R. 1918 = 

21 l.O. 473 = 14 Or. L J. 601 = 
314 P.L.R, 19 


— — — B, 114 — Orimiral trial— Failure to 
call art urifhwaes. • 

T1 the polioe consider a witness to bo a false 
witness or his evidonca is unnecessary, they 
would be justified m not sending up th*t 
witness AS a witness for the proesoution and his 
absence at the trial ought not to be a reason 
for disbelieving the proseoution witnesses if 
they aro otherwise worthy of oredit. It is of 
course not for the Polios or for the prosecutor 
to champion a partioulac theory and to 
suppress the evidence ol a reliable witness 
simply beoause hie testimony is inooneistent 
with it, If the witnesses celled by the prose- 
oution are otherwise worthy of flredit, the 
Court is not entitled to disbelieve them limply 
beoause some persona, who oonld have thrown 
light upon the oase, have not beeu put before 
the Court by the proeeoution. (UulJicfc and 
Xultoant Bahty, JJ.) Ramjit Ahib v. 
Emphbob. 2 Pat. 300-1 P.L.R. IBS (Gr.)~ 

24 Or, L.J. 801 — 1033 P. 413. 

■ D»A« of Birth- 


8. Ill Date of birth— KnotaUdge, 

n »t“k?iK 0 | e * n ® ay ba to know hi* 

o^rn birth-day a* a nuttar ol course bnt there 

is no such presumption in the case of Hindu! 


Date of Execution Deed, 

S, 114 —Date of execution of deed . 


There is a general though not a conclusive 
presumption that a document was made on 
the day of the date it bears { Sir Lawrence 
Jenkins.) MINA Kumar Bibi u. BbjOY 
SINGH. 4* Cal. 662-1 P.L.W, 425 = 

5 L.W, 711 — 32 M L J. «fl = 
21 O W N. 585-21 M.L.T. 344 = 
18 A. L.J. 382-25 0.L J. 608 = 
19 Bom. L.R. 424~<1917> M W N. 478 = 
40 I.C. 242-44 I. A. 172 (P.C.). 


8. 114 —Date of execution. 

Thera is a preeumptioa that a document 
was executed on the date it bears. (Kanhaiya 
Lai and Lyle t A.J. Ce») LALA PubSBOTAM 
v. NAZIR HUSSAIN. 94 1 0. 846- 

6 0.L J. <16. 


Death— Order of. 

S. 114 — Death— Order of ■ 

Where among some relations tho ovidente on 
the question who died first is quit# evenly 
balanced, the Court is entitled to say the 
probabilities are in favour of the younger man 
surviving the elder. ( Macleod , G.J. and Shah , 
J.) Kulkarni v . Lakshmibai. 

24 Bom. L.R. 838 = 47 B. 37 = 1922 Bom. 347. 

S, 114— Death— Order of— Presump- 
tion, 

The ordinary presumption is that the elder 
man died first. (Bolmwood and Chapman , JJ,) 
GOPALCHANDRA DEB GOSWAMI V . PADMA- 
PAN1 GOBWAMI. 18 1.0,814. 

Deposit* 

— — S. 114— Deposit — Loan, 

Where thoro is a doubt as to whe.lher a trans 
action amounts to a loan or a deposit the 
presumption is that it ia a deposit and not a 
loan, (ibdwr Rahim and Seshagiri Aiyar , JJ.) 
NARAYANAN OHBTTIAR v . VELLAYAPPA 
OHETTIAR, (1916)1 M.W.N. 201- 

34 1,0.347-19 M.L.T. 287. 

Discharge, 

—8. 114 -Discharge — Mortgage — Re- 
demption— Proo/ of • 

The Court is entitled to take into oonsidera* 
tion as evidence the faot that on a particular 
date a particular sum 'was paid by the mort- 
gagor to the mortgagee and this coupled with 
the faot that the mortgagor was put into posses- 
sion of the property and baa continued in 
possession of it, is good evidence upon whloh 
the Court might base its finding that the mort- 
gage has been redeemed, {Ryvea, J.) Chanbry 
Basdeo v. BeHariTiALs * 34 1.0. 117* 
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EVIDENCE ACT (I of 1672;. S. 114-Dli- 
charge. 

8. 114— Discharge —Delay — Presump- 
tion— No demand by mortgagee for 36 piara. 

A loog delay in making a demand for (he 
money due under a mortgage ooupled with 
other circumstances may throw the onus on 
the mortgagee of showing that debt was real 
and existing at the date of the suit. (Batten 
and 8tanyon, A.J.Cs.) Meghraj v . MUKUN- 
DARAM. 46 1.0. 806. 

S 114 — Discharge — Presumption- 

Mortgage bond not sued on for a long lime — 
Discharge . 

Where an unregistered mortgage bond 
written by plaiotiff’9 servant who was also 
the vendor of the stamp and attested only by 
a cousin and partner of the plaintiff, was not 
sued on for 30 years. Held, the onus is heavily 
on the plaintiff to prove, not only execution 
and consideration of the bond but that it was 
still unpaid. (Sfan&on, A.J C.) BAM PRASAD 
v. KISHOBI Lal. 43 I G. 657. 

8. 114— Discharge — Document creat 

ing obligation produced oy obligor— Onus of 
proof —Shitting of. 

Under S. 114(1) of the Evidence Act it ie 
open to the Court to presume that if a docu- 
ment creating an obligation is in the hands of 
the obligor, the obligation io discharged. But 
in raisiog such a presumption, the Court has to 
take into regard any facts or circumstances 
indicating that it might have been stolen. The 
burden shifts as the evidence is developed and 
when both the parties produce thoir evidence, 
the question ou whom the initial onus lay 
ceases to be of much importance. ( Kanhaiya 
Lal, J.O.) RAM Nath v. RaQGBA 8AHI. 

25 O.G 129 = 1922 Oadb 211. 


S.. Hi -Discharge— Debt— Absence of 

demand. 

If a money-lender has allowed a debt to 
remain outstanding for a very long period 
without obtaining some dooumeot or eecurity 
for it and without at any time demanding 
payment, the presumption i9 that the debt has 
been paid off. ( Lyle and Ashworth, A.J.Cs,) 
Nabain Prasad v dubga Singh. 

22 0 0. 883-54 I.G. 95 = 6 O.L.J. 589. 


Execution of will, knowledge of contents. 

8. 114 —Execution oj will— Knowledge 


of contents . 

Mero execution of a will raises a presump- 
tion ol knowledge and approval of contents on 
the part of the maker. (Rattigan, J.) INDAB 
NABAIN V. ONKAB LAL 141 P.L R. 1911 = 

20 P R. 1912-10 10. 130- 
233 P.W R. 1911. 

Grant. 


. 8. 114 — Grant — Redemption— Pre • 

sumption in the case of grant of land . 

Where no evidence that the grant of land 
foe services is on record there the presumption 
is that it is for past and future servioes and 


EVIDENCE ACT (I of 1S72), 8. 114-Human 
Conduct. 

therefore the land is not resumable. ( Batche- 
lor , A L J. and Rhah, J.) BAD6ING APPA v. 
OHANDBAPPA. 231 0. 860-18 Bom. L.R. 698. 

Handwriting. 

S. 114 — Bandwriting — Will — 

Improbability of a will entirely written by the 
testator being forged— Burden of proof . 

There is nothing nnDatnral in a Hindu, 
eonless and not in a good state of heath 
writing a document by which directions are 
given to a widow to adopt the testator's 
nephew. It is certainly extremely improbable 
that a person wishing to put forward a forged 
will would run the risk of imitating the hand- 
writing of the deceased or get it imitated by 
some one else when it would be so easy to 
attack a forged document when it rats over 
a folio page and purports to have been written 
by the testator. The plaintiff has to prove the 
document on which be relies bat when once he 
has gone as far as putting before the Court a 
prima facie case which bears the 6ign6 of being 
genuine, then it i9 (or the defendant to produce 
reliable grounds for upsetting the plaintiff’s 
case and satisfy the Court that it is not only 
improbable but impossible. ( Maclcod , O.J. and 
Coyasgee , J.) IbaBASappa v . Bhadbawa. 

# 1922 Bom. 296. 

8. 114 — Handwriting — Document 

writer , if enn be assumed to be able to write 
in different ways. 

It is not safe to presume that a ^habitual 
document writer would be inclined or be able to 
write in different ways or that he could imitate 
the handwriung ol others. (Sundara Aiyar 
and Spencer, JJ.i In re BASBUB VENKATA 
ROW. 86 Mad. 169-11 M.L.T 93 = 

22 M L J. 270-14 I C. 418- 
13 Cc. L.J. 226 — (1912) MWN, 123. 

Human Conduct. 

8. 114— Human conduct— Non pro- 
duction of account books . 

From non-produotion of ao:ount bocki pre- 
sumption was drawn against the defaulting 
party. (Lord Phillimore )• MERLA VEN* 
KANNA V. MERLA AGASTHIAN. 

27 C.W.N. 723 = 32 M.L.T. 86 = 
1923 P.0. 31 (P.O.). 

8. 114 — Human conduct — Account 

books not produced— B ffect of — Delay . 

Where plaintiffs who were said to be doing 
money-lending and pawn-broking business, 
sued on a pro-note for Rs. 21, 925 ; Held it is 
inoonoeivable that they oonld have oarried on 
money-lending aDd pawn-broking business 
without keeping any account books. If they 
kept account books, they would have been pro- 
duced if they contained any entries whiob 
would support the case of the plaintiffs in any 
way, If they kept no books of aooonnt, their 
business as moneylenders and pawn-brokers 
mast have been of the very smallest description 



431 


433 


CIVIL DIGEST, 1911 — 1923. 


Y1DENGE ACT (I of 1872), . 114-Ham*Q 

conduct, 

and carried on practioally without capital. 
Where a promissory note wae alleged to 
be forged and euitfl were brought on the 
last day of limitation : Held, if the pro- 
missory note bad been signed by the defendant, 
the plaintiff wae entitled to delay bringing 
the^uit, until the last day of limitation ; but 
where the plaintiffs had notice that the defend* 
ant repudiated iheir claim, such a repudiation, 
• if made to claim by a reapeotable and honest 
money-lender would have resulted in a suit 
being brought at once. (Sir John Edge). 
DATA RAM JANI V, MT. BASANT KONWAB, 

1922 P.0. 378. 

— — 3, 114— Human conduct — Possession 
of stoltn article*— Presumption, 

If the possession of a stolen article ia proved 
the Court may determine that the person in 
possession soon after the theft is either guilty 
of theft or of receiving the goods knowing them 
to be stolen, uolosa he can give reasons for his 
possession. (Sttfaitnan, J.) BHabos v . 

Emperor. 21 A.L J. im- 

L.R. 4 A. 248 (Or.) -1924 All. 192. 

—8. 114 — Human conduct- Stolen article 

— Possession 40 days later— Inference. 

•'•Thofaot that soma 40 days, after a daooity 
one of the stolen artioles was found in the 
possession of a person, wonld not lead to the 
necessary inference that he took part in the 
daooity. (Ryves, J.) Ramhit v. EMPEROR. 

LR. 3 A. 80-20 A.L J, 178- 
21 Or. L.J, 193-1922 A. 21. 


114 — Human conduct— Failure to 
produce original title-deed. 

If the original title-deed of the pJff. is not 
produoed in the first Court in a suit for recovery 
of possession the appellate Court may draw 
an inference adverse to the plff. ttf. R. 
Ohatterj i and Panton , JJ.) Habendba 
KOMAB ROT GHAUDHUBI v. DUBGACHABAN 
tiAHA » 62 I C. 097. 


-8. 114 — Human conduct — Reftis 
an act — Refusal to attend medic 


to do _ 

inspection. 

Pe , rB0 . n 1 ’ who iB a],fl * ed to besnfleri 
irom a loathsome dieeaso, refuses to atte 
medical examination, an inference agaii 
3 drawn. (Asutosh Mocker ji, a.O 

HemlatA. 48 Oal. 283 = 21 O.W.N. 914 

60I.C. 862-83 O.L.J. I 

> gom 

, , 89 0^111l8—li ,. 0i 5T7 

IB O.W.H, SC 


Vo], HI— sb 
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EYIDENOB ACT (1 of 1872), 8, 114-Know- 
ledgo of law. 

8 . 114— Human conduct- Withholding 

of account books -Presumption. 

Defendants 1 and 2 admitted that one A was 
their partner in Saznbat 1964 but alleged that 
their partnership ended in that very year. They 
failed to produce any evidenoe in support of 
their assertion. The beat proof of this alleged 
dissolution of partnership would have been 
their own acoount books, but they did not 
produce the same. Held, the presumption 
that arises irresistibly from this withholding 
of their aooouot books ia that the entries therein 
relating to partnership transactions are 
contrary to this plea of dissolution. (Afofs 
Sagar , J.) THE FIRM JOWALA DAS 

PaRMANAND V, UTTAM Ghand. 

1921 Lah. 089. 

8. 114 — Human conduct Presumption 

as to ordinary course of business. 

Where sums are paid before the presiding 
officer of the Coart at the time when a reoeipt 
was given for them, the presumption under 
8. ill of the Indian Evidenoe Aot ia that the 
ordinary ooursa of business was followed in the 
oase in question. The mere statement by 
appellant's Counsel that these 9ums are not 
always paid at tho time when the reoeipts are 
given was sufficient to throw the onus on the 
prosecution of proving that the plea was wrong. 
(Scoff-Smith and Fiords , JJ.) EMPEROR v. 
AHMED 8HAB. 1923 Lah. 866. 

— 8- **4 — Human conduct — Statement 

after euit— Value. 

Tho making of a statement in the doonment 
after the suit had been launched and was pend- 
ing is very different from stating on oath in the 
witness box and the Court will not attaoh much 
weight to the statement oven if it ie admissible. 
(Xrishnan and Rametam, JJ,) TadbpaLLI 
LAKbHMI NABABIMHAM V, RCKICANIAMMA. 

1928 mad. 838. 


7 3* 114 — Human conduct — Murder for 

jewels — Possession by accused toon after occur- 
rence— Presumption. 

The possession by the accused of tho jewels 
of a perooo who has been murdered, if unex- 
plained, is presumptive evidence that the 
aoouaed was the murderer aud the thief. 
I Spsnctr, J.) In re NAINA MALAi KONAN. 

89 1.0 . 877 - 23 Or. L.J. 697-11 L.W, 418. 

— 114— Human conduct — Document 

not produced— Presumption. 

The Court must presume against a party 
who suppresses a relevant document. ( Das 
and Bucknitl, JJ.) Kalika Nand v. Shiva 
NANDAH. 83 1 0. 828. 

Knowledge of l*w. 


” ! 8. ii-i -Knowledge of law—Traneac 

tun involving etatuiorg obligation. 

A person entering into a transition involv- 
ing a Btatntory obligation mast be preeamed 
to have impliedly .greed to aobmit to that 
Wanyon, A J.O.) Khdmohano 
v. malloo. at i.B. eot-iio a.L.B. oi 



435 


CIVIL DIGEST, 1911—1923. 


43? 


EVIDENCE ACT (I of 1872). 8. Ill-Land- 
lord and Tenant. 

Landlord and Tenant. 

S. 114— Landlord and tenant— Rent 

— Enhanced rate— Payment for long tim#. 

Where a tenant has been paying enhanoed 
rent for a series of years in respeot of garden 
crops, the Court may presume a contract 
supported by consideration to pay rent at that 
rate. [Wallis, C.J . Ayling, Couits Trot er, 
Seshagiri A\yar and Kumaraswami Sastri, J.J.) 
Periakaruppa Mukkandan v. Baja Raja 
Rajeswaba Bethupathi. 42 Mad. 75 = 
(1919 M.W.N. 161-10 I.C. 816 = 
36 M.LJ. 120 (F.B.). 

8, 114— Landlord and tenant— Entry 

in KhetoQt. 

Entries in Khewat are prima facie evidence 
of possession. Presumption of possession irises 
where there is no alteration iu the entry, 
( Qasan . 4.J.C.) GulaM Barwab Khan v. 
Mahmud ali Khan. 8 O.L.J. 609- 

1922 0. 98 

• 


Legitimacy. 

8. 114— Legitimacy — Porm\of marri- 
age gene through— Recognition by relations. 

Where a man and a woman were proved to 
have been rec:gnised by all persons concerned 
as man and wife, so described in important 
documents and their daughters were respect* 
ably married as would be natural in the case of 
legitimate children. Held that these facts, 
following upon a ceremony of marriage which, 
undoubtedly took place, though its validity was 
attacked, afforded an extremely strong pre- 
sumption in favour of the validity of the 
marriage and legitimacy of its offspring. The 
like presnmption applies to the questioo 
whether the formal requisites of a valid 
marriage ceremony were satisfied. (Sir Arthur 
Wilson.) MANJILAL V. CHANDBABATI 
KUMABI. * 88 Cal. 700-15 G.W.N. 790 = 

(1911) 8 M.W N. 91 = 18 Bom. L.R 611 = 
li O.L.J. 72-10 M.L.T. 51 = 
11 1.0. 802 = 21 M.L J. 931. (P.C.) 


S. 114 — Legitimacy — Connection 


— 

between man and woman , 

Where the connection between man and 
woman is permanent, it is presumed to be not 
adulterous, and the burden of proving, that the 
connection is adulterous and involves orimiDal 
offence, lies on him who raise* the contention 
(Sadasiva Aiyar and Napier , JJ.) PALAMI 
AMUAL V. KUPPUSWaUI GOUNDAN. 

82 1.0. 769 — 11 L»W. ill* 


8. Hi— Legitimacy— Presumption. 

It is open to a Sikh to marry any woman 
be pleased provided she adopted the Sikh 
religion. The mother of J.8. was always 
treated among the brotherhood as the wife of 
S.B. whose ion J.B. claimed to be ; J. 8. was 
vlways treated as the legitimate son of S.S., 
who made do ditpositioa of his property by 
will or otherwise, and J.B. was referred to in 


EVIDENCE ACT (I of 1872), S. 114-Loit 
grant— Easement. 

several deeds as the son of S.B. This was 
sufficient proof that J.B. was a legitimate son of 
8.S. (Lyle and Ashworth . A.J.Cs.) CHANDIKA 
Bakhsh Singh v. Widow of Jagan Singh. 

52 I C. 44) = 6 O.L.J. 111,. 

Liquor— Possession of fall bottles 
of Wine. 

8 114 -Liquor — Possession of full 

bottles of wine. 

The possession of full bottles of wine iu a 
person's house when the number of bottles is 
less than that allowed by law does uot raise the 
presumption that the bottles were for sale. 
[Eales, C.J.) ah Tat v. Empebob. 

23 Or. L J. 424=14 I.C. 908 = 
(1911)1 O B.R.96. 


Lost Grant— Easement. 

S. 114 — Lost grant— Easement. 

Where a Zemindar has been using the water 
of a ohannel for irrigating bis lands from the 
time of the permanent settlement, the Court 
may presume from long possession and enjoy- 
ment, a right to U9e the water free cf charge. 
Though an actual grant of ao easement is not 
discovered or proved, it will be presumed. 
( Lord Shaw.) SECRETARY OF STATE V . 
MAHABAJA OF BOBIL1. 46 1.1. 302- 

(1919) M.W.N. 775 = 87 M.L J. 724- 
18 A.L.J. 1 = 11 L.W.204- 
2 U.P L.R. (P.0.) 88-51 I.C. 164 <P.0.)~ 

21 G.W.N. 416 (P.C,) 


8. 114— Lost grant— Easement. 

The presumption of a lost grant arises out 
of the strong desire of the Court to fiod a legal 
origin for an ancient and uninterrupted user. 
The right must be one which could have been 
the subject of a grant. (Beaman and Marten, 
JJ.) JANABDAN Ganesh KHaDILKAB V . 
RAVJI BHIKAJI KONDKAB. 42 Bom. 238 = 
45 I.C 448-20 Bom. L.R. 398. 


8. 114— Lost gtant— Easement— Pre- 
sumption. 

The presumption of a lost grant can bo 
drawn only where the enjoyment of the ease- 
ment oannot bo otherwise accounted for. 
(Walmsley and Ntwbould , JJ) BANWABI 
BULLAN ROY V. RASH BBHARI ROY, 

50 1.0. 933. 


8. 114— Lost grant— Presumption- 

Immemorial enjoyment of a right— Govern 
ment. 


Where a right has been enjoyed from time 
immemorial, a legal origin therefor, snob as 
a oontraot or a grant must be presumed. 
Where a grant is made by the Government of 
a right irrespective of the use the grantee 
might make of it, the presnmption is that it 
is a Iree grant (Sundara Aiyar and 8****** 
Aiyar , JJ.» KESAftl VENKATA8UBBIAH V , 
8BOBETABY OF STATE FOB INDIA. 

SO i.O. 801-11 M.L.T. »»• 
M * z - * 
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BYIDEHOB ACT (I of 1872), 8. lll-MarrlftfOi 

Marriage. 

8. 11 1— Marriage— Unsatisfactory am- 

de nee — Pre i umption . 

The law presumes in favour ol marriage and 
against oonoubioage, when a £&<*□ and woman 
hav'e cohabited crbatinuously. 6 App. Cag. 864 
Rel. This presumption is not to be rebutted 
or 6haken by mere balance of probability but 
by evidence strong, distinct, satisfactory, and 
oonolueive. 38 G. 70l Ref. Plaintiff's mother 
and defendant’s father lived as husband and 
wife lor a long series ol years. Tae defendants 
treated the plaintifld as their legitimate 
brothers, The plaintiff's mother desoribed 
herself in a document executed by her aa the 
wile ol the defendants father who was a 
witness to the document. Held, that the 
^presumption ol law as that the plaintiffs 
mother and the defendant’s la .her were married 
lawfully, and the presumption wa9 not rebutted 
though the evidence of marriage wbiob took 
plaoe long ago was not satisfactory. {Mookerjee 
and Garndufft JJ.) DEPIN Behari Das 
bairaqhi v . atuei Krishna Das 

1910.318-17 O.W.N, 494. 


EVIDENCE ACT, (l of 1872., S. 114-Perma- 
bent Tenancy. 

Ownership of will. 

8. 114 -^-Ownership -Wall. 

Certain footings to the wall of a hoUBe existed 
for a long time and the lateral extension of the 
cornioes of the house ootfesponded with the 
extension of the footings. It was presumed 
that the land covering the footings belonged to 
the owner of the wall. {Jenhinj, C.J. and 
Woodrcffe. J.) ABDUL HUSAIN V. RAM 
Chaban Laty. 38 Cal. 687 - 12 I. C. 439 = 

16 C.W.N. 313 

Partition. 

8. 114 -Partition— Hindu joiat family 

— Presumption of union — Rebuttal. 

Definition ol shares in village reoords ia not 
sufficient to rebut the presumption of union 
and joiotoeae in a Hindu family, (Z/o d Shaw) 
NAGE6HAB t) GANEBH A, 42 All. 161 = 

7 0 L.J. 48-* U P.L.R. 37-38 M.L J 321 = 

23 0.0. 1-18 A L.J 332 = 
22 Bom. L R. 396 - 58 1 0. 306 = 
2i M.L.T. 8 (P.0 ). 


8 114— Marriage— Divorced woman, 

In the osse of a divoroed wonnn, the 
prosnmption is that she continnea unmarried 
notil proved to have married again. (Scott- 
8mi>h. J.) DAULAT v. KBAN. 

81 P.L.R. 1918-29 I C. 194- 
86 P.W.R. 1918. 

' S. Ill— Marriage — Long eo-ftaitfa- 

tion. 

Cohabitation for several yearB as husband 
and wife lead to the presumption of tboir 
valid marriage. 2« 1 0. 367 Foil. ( Ormond . J.) 
Mashim v KIM 8BIN. l7Cr. LJ 112- 
32 i.0. 843-9 Bar. L.T. 81-8 L.B.R. 2*5. 


Notice. 

“*• 114 — Holies under 8 . 6 2— Ben, 

Oe»s Act— Presumption. 

No presumption of 8. Ill, Ol. (c) of Evidet 
Act applies with respeot to notice provided 
il .t* 10 OeiB Act and ttifc person who olair 
that a right or an obligation euoh as the p; 
memt of oess by a tenorS-holder, has aooru. 

m “ 8 J J' 0 !® M,Bt * be lability had been incuri 
and the things desoribed In the Aot had aotua 
been done. The owner of rent free lands is r 
bound to pay road ossb before the publioati 
p ‘ h * !"1°V‘ 0D WU* under 8. 69. (Jwt 

Smut ® 015 ' JJ > PlTAMBAB ChO 
UHUBY v. BAHMAT ALI, i p 21! 

fcP.L.T.aM-flraafrht'. iei 

imip.» 

— - S.114 ^Nalict—Titli of third ptrto 

rrlK *?, r property in 1 


8, 114— Partition — Entry in revenue 

records as to joint property. 

An entry in Revenue records raised a 
presumption ss to pint family estate. ( Moli 
Sagar, J ) Balbir Singh v. Qobind. 

1993 Lah. 832. 

8. Ill — Partition — Separation — 

Hindu Law. 

Entries in revenue papers defining shares, 
separate residence, institution ot suits all 
logetbir go to prove divi-ion though none of 
them singly can suffioiantly establish partition. 
{Kanhaty a Lai and Kendall, A J.Os.) Bbij 
Mohan singh v. Ram Milan Singh. 

39 I C 4*3-4 0 LJ. 124. 

Permanent Settlement. 

“ 77 ' — 8 * 11* — Permanent] .\settlement — 
Taluka— Inclusion of. 

The prinoiplo ol proisumifnre retro applies 
not only to cases ol the existeDoe of a taluk 
at the settlement but to oases ol long posses- 
sion when it oan be presumed that oertaio 
lands existing from before settlement were 
within the taluk at the permanent settlement. 
8noh a presumption is one of faot and the 
Oonrt should altaoh weight to it having regard 
td all tAronmatatatfes. (Chatttrjee and Richard- 
son, JJ.) ram kbisto Ohakbabarty v. 
NABENDRA KIKHORE ROY. 35 1,0, 38A. 


trustee. 


Permanent Tenancy. 

B. 114 -“Permanent tenancy— Temple 


' A prstafcption oannot be drawn in favour of 
that whioh oflsndaagainet legal prinolples. No 
presumption of psimanant tenancy oannot be 
kyiliefl it i debattst property beoauso the orea- 
tion ol a fixed rent would be a breaoh of duty 
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EVIDENCE ACT (I of 1372), S. Ill-Silence. 

i □ a sbebait. 13 W.R.P. IS Rei. on. IJtnkins, 
G.J. and Chatter jte, J.) eATYASRI GHOSHAN 
v. Kabtik Chandra das 15CLJ. 227 = 
i. ,, O.W.N. 418-18 1 0. 393 = 

AI«o 33 M.L.J. 84 = 41 I.C 788 = 14 1.0. 695 = 

34 M.L.J 234. 

Slleoce. 

3. Ill— Silence—' Failure to obj.cl (o 

statement of accounts— Evidence of correctness. 

If a statement substantially affeoting a 
person’s interest is made to him and the oir- 
oumstanoes are suoh that he would certainly 
or probably have objeoted, had the statement 
been inoorrect, then his silence can be treated 
as an admission, i e-, as evidence of the cor- 
rectness of the statement. ( Crouch , A J.C.) 

The Mercantile Bank v. Tabilbam Pbs- 
5UMAL. 27 I.C. 309 = 8 8 L.R. 112 

Scope of. 

S. 114— Scope of — Presumption under . 

The presumption indicated in illus. tg) 
to 8. 114 of the Act cannot displace a 
contrary inference supported by adequate 
evidence. (Sir Lawrence Jenkins.) RaMA- 
OHANDRUDU V. JANAKIBAMANNA. 

03 1.0. 740= 13 L.W. 293 (P.O.). 

~ S. 114— Scope cj —Presumption from 
non- production of document— Old document- 
Probability of loss . 

Where a document is a very old one the 
possibility of its having been lost and being no 
longer in existence is aaturally much brighter 
than in the oaso of a document of receot date 
Consequently the presumption arising from the 
□on-production of the document is not quite a 
stroDg one in the case of an old document as in 
the oase of a recent one. (Daniels. J.) RAAIJl 
Das v . MIHIN Lal. 1423 All. <41. 

3. 114— Scope cf—Wrong-doer. 

The law relating to presumptions should not 
enable a wrong doer, to turn it to his own use. 
(Karamat Hussain , J.' Zahuban v. Rahim. 

10 1.0. 742 = 8 A L J. 217. 

— 8. 114 — Scope of— Co-owner waiving 

claim— Presumption. 

By taking over the sale and paying the full 
price, a oo-owner waived his own claim to sue. 
Held suoh action on the part of the co-owner is 
presumptive evidonoe that the sale by another 
oo-owner was not had for want of necessity. 
(Scott- Smith and F/orde, JJ*) MT- Babanti 
V. CHANDA Singh, 1423 Lah. 502 *2). 

8. 114— Scope cf -Custom — Village 

community* 

Where an agricultural tribe in a Village 
community live by agriculture, a presumption 
is in favour of oustom. (Mr. Mar tine au, J.) 
Hiba Nand v . Hayat Mohammad. 

61 1.0. 180. 

— — — S. 11 4— Scope of— Illustration, 

The illustrations appended to 8. 114 of the 
Evidence Act are not statements of the law 


EV1DEN0E ACT (I of 1872), 8. 114-Yaine of 
Presumption. 

qualified only by particular exceptions. They 
are merely what they oall themselves, illneira- 
tion9 or in9tanoes of the application of oertain 
maxims out of many posiible instances. 

( Hallifaz and Macnair , A. J.C.) GOV1NDA v 
Empebob. 23 Or. L.J. 673-49 1.0. S57- 

17 N.L.R. 113, 

Trusts. 

3. 114 — Trusts— Benami transaction. 

The general rule in principle of the Indian 
Law as to resulting trusts, differs but little 
from the general rule of English Law upon the 
same subject. The deoieions have established 
that Hindus or Mahomedan9 make transfer 
or grants for no apparent reason or purpose. 
Consequently, the presumption of the result- 
ing truet in favour of the per9ou providing, 
the purchase money arises in India and there 
is no presumption of an intended advancement 
in favour of the benamidar as there is in 
England. Where a transaction takes place 
between persons born in India of British 
parents and who have resided practically all 
their life in India, the principles and the rules 
of law are thoee of the Court of Chancery in 
England that will apply to them, whioh rules 
of law will apply to any given oase in India, 
will dlI wholly depend on race, plaoe of birth, 
domicile or residence. But tbo widespread 
and persistent usages and praotioes of the native 
inhabitants are more important. Tbo mere 
statement by the husband or the father that 
he did not intend to oonfer any beneficial' 
interest cn the denee or transferee i9 of little 
avail unless be proves that ho bad other 
different motives for the action he took. Their 
Lordships held on the evidence that the pre- 
sumption was an advancement to the w fe was 
intended was rebutted (Lord AtkitiSon.) 
KBRWICK v . KEBWIOK. 48 Cal. 260 = 

47 I. A. 275 — (1920) M W N. 738 — 
39 M L J. 296-13 L.W. 488 = 
28 M L T. 194 = 32 O L J 490 = 
2) Bom. L.R. 730-57 1.0 834 (P.C.) - 

2 U.P.L R. 153 (P C.). 

[On appeal from 47 I.O. 376.] 

Yalue of Presumption. 

9. 114 —Value of presumption— Deed 

in possession of mot tgagor— Presumption* 

Tbs mere fact that the deeds are in the pos- 
session of the mortgagor does not itself prove 
that the mortgagee was a more benamidar for 
the mortgagor. (Macleod, O.J. and Crump , J.) 
Hiraji v . VI8HNU. 1923 Bom. 429. 

S. 114— Value of presumption* 

Au aooused was oonvioted under 8. 412, 
Penal Code, and the Judge, holding that under 
8. 114 of the Evidence Act, he must be 
presumed to have known the nature of the 
daooity, sentenced him to the maximum 
punishment. Held , that the aentenoe was 
•xotssive as the presumption alone would not 
justify fixing the aooared with more than 
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EVIDENCE EOT (I of 187 J), S, 114-Value of 
Presumption- 

knowledge that the goods reoovered from him 
had been obtained by daooity. (p Valmsley and 
Huda. JJ.J ASIMCDDIN 8 ABDAB u. EMPE- 
SOB. 32 Or. L.J. 63-83 I-C. 204 = 

32 0 L J 89. 

S. 114 — Value of presumption — 

Pedigree table. 

The mere mention of a common anoe 9 toc in 
a pedigree table is not ol itself sufficient to 
prove that all the land in the possession of hie 
desoendanta deeoended from that oommon 
ancestor. 41 P.R. 1914, Dias. (Seofl-Sroifh, 
and Hole 8agar, JJ.) KABTAB 8IN0H v. 
Labb 8 INQH. 9 Lab. L.J 190 = 

1023 Lab. 38). 


— S. 114— Value ol presumption— Value 

ol. 

Rebuttable presumptions are given to the 
ascertainment of facte. It is an abuse of 
their true function to oonverl them into an 
excuse for evading the ascertainment of faots. 
(Coulis Trotter, J.) A vya Pebuual UDAYAN 
V. RAMA8 WAMY OHKTTIYAB. 2 L.W. 680 = 

29 M.L J. 363 = SO 1.0. 988 = 
(1916) M.W.N. 614. 

S. 114, llln. (a) — Presumption— 
Stolen property possession of— Joint trial— 
Thief and receiver of stolen property. 

PoaseEsion of the stolsn property by a per- 
son on the next morning after a burglary is 
presumptive evidenoo that ho is one ot the 
thieves. (Tudball, J.) BAIJU v Empebob. 

14 Or. L.J. 124 = 14 1.0. 684-11 A. L.J 91. 


8 . 114. llln. (a )— Stolen property— 
Possession alter a long time- Presumption. 

No ground for presumption under 8 . 114, 
Evidence Aot, arises where stolen property 
of an ordinary kind and of small valne arc 
found in the possession of the aooused alter a 
longtime. (Chilly and Smither. JJ.) Joyb 
NALLAH BEPAB1 v. EUPBBOB. 

19 Or. L.J. 702 = 46 1.0. 188-22 C.W.N. 597 


8 114, llln. (a)— Crime — Afiseoudi 
— Presumption. 

If artiolea are found in a house oooupied 
several members, thero ia a presumption tfa 

-v* WMe ,D the P° Bae68io »> of the hlti 
There ia a presumption against crime a 

misoonduot and the more heinous and imprc 

UA 8 . 49 Oal. 898 - 23 1.0. 2B 

• IBO.W.N. Ifi 


rr 


A, Kelt behSinJ'to { ?)~ Rteent POWMfoi 

‘"tirtes-T/Sft-MlraS' aeo Y led ~ Blood 


EVIDENCE AOT (I of 1672), 8 114. Ilia. (a). 

articles belonging to the deoeaeed, leaving 
traoee of human blood, this ia a (aot from 
which the Court might presume not only 
theft but murder too. ( Jenkins , 0 J. and 
Sharfuddin J.) Empebob v. Shbikh NEAMA- 
TULLA. 14 Or. L.J 866-21 I 0 18« = 

17 O.W.N. 1077. 


8 . 114, llln. (a)— Sfolrn goods— Dis- 
covery of, after long time. 

The presumption oonoerning 6 lolen goods 
in 8 114, llln. (a) of the Evidence Aot arises 
only when the etolen goods are found ' soon 
after' the theft. Thirteen months alter the 
ooourrence cannot be regarded as coming 
within the rule. (fieshaglri Aiyar, J,| Jai- 
NULLABDIN. In re. 11 L.W. 43 = 

83 l.C. 819 = 20 Or. L.J. 819= t 8 M L.T. 389. 


8 . 114, 

time—Et/ect of. 


llln i(b ) — Theft — Lapse of 


S. Ill, llln. (a) of the Evidenoe Aot is merely 
illustrative of the manner in which the infer- 
ences can be drawn from the oommon course 
of events, human oonduot, etc. In a prosecu- 
tion for receipt of stolen goods, lapse of time 
after the theft is usually an important factor 
m determining the guilt of (bo accused but 
the importauoe to be attached to it must 
vary with the ciroumstanoes of the individual 
oaso and deponds on the frequency with whioly 
the property is likely to have ohanged hands. 
No maximum period is suggested as that 
beyond whiob no inference of guilt oan be 
draw°. 6 A. 924 ; (1919) M.W.N. 639 Diet. 
(Ayleng and Phillips, JJ.) BMITH v. EMPEBOB 

43 1. O. 605-19 Or. L.J 189* 


oioieu property— 
Pound tn possession 0 / a person three weeks alter 
theft — Presumption, 

Where etoleo property is found in the pos- 
cession of a person throe weeks after theft the 
presumption is that be must have reoeived the 
property knowing or having reason to believe 
t to bs stolen and not that he has oommitted 

Jr ° rder ‘° a presumption the 
length of time that has elapsed, the amount 
of property found in a man's possession, and 
the ciroumstanoes leading to diaoovery, have 

°? r ’ 8ldot8d and ia nueiog the presump- 
tiou as to the reoelpt of the stolen property it 

, tb v al ‘ hero 8hou,d b0 evidenoo 

that ho knew it to be stolen. (Sundara Aihar 
and Spsncer. JJ.) In re Goble Kanlunoadu, 

13 Or. L.J. 140 = 13 1.0. 82*- 
H912 M.W.N. 97. 

- 78 . 114 llln (a)— Murder— Robbtty 

Possession of articles. 1 

In a ease where murder and robbery form 
part of one and tbo earns transaction the 
reoent and unexplained possession of stolen 
artiolea by the aoouaed unless ehown that he 
waa only the reoelver of Btolen property, would 
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raise a pregunmion Dot only of robbery but also 
of raurdsr. ‘Benson and Sundara Aiyar , JJ.) 

Public Prosecutor v. ohiya Keddi. 

21 M.L.J. 1071-12 I.C. 692 = 
12 Cr. L.J. f 61 = (1911) 2 M.W N. 478. 

——8. 114; 11 1 n . (a) — Murder and rcb- 
tery — Recent possession of stolen goods — 
Presumption . 

In a case io whioh murder and robbery 
form part of one trangaotion. the reoent and 
unexplained possession of the stolen property 
by the acoused is not only presumptive evid- 
ence again3t him on the charge of robbery 
bnt is also evidence against him on the 
charge of murder. 13 M. 426, Rel. ( Drake- 
Brockman , J.O. and Prideaux. A.J.C.) Ramji 
V. Emperor. 53 I.C. 481-20 Cr, L.J. 753. 

8. 114, Ilia, (a) — Possession of stolen 

property. 

If a thief got into a house by house breaking 
and the stolen property was found in his 
possession, be may be presumed to have com- 
mitted the theft as well a3 bouse breaking. 
(Fox, C.J.) Hussain v. Emperor. 

32 I.C. 160 = 17 Cr. L J. 32. 

3. 114. Ilia. (b). 

See also Evidence act, 8. 133. 

Sg 114, Ilia, (b) and 133 — Approver — 

Uncorroborated testimony— Conviction. 

Though the absence of auy oorroboration of 
the statement of an approver ia not fatal to 
the oonviotion of a person named by him as 
one of tho participators in an offence, it oasts 
doubts upon its justioe and the accused is 
entitled to the benefit of the doubt. (IPa/s^ 
and PiggoU, JJ ) Allauddin v . EMPEROR. 

62 1.0. 49 -20 Or. L J. 991. 

Si. 114, Ilia, (b) and 133— Corrobo- 
ration— Necessity, 

The law as suoh does not nocessirily demand 
any corroboration to validate the accomplice's 
evidence. It is a rule of practice to have euoh 
oorroboration and must bo applied with due 
regard to each particular case. No precise 
dogree of oorroboration is required. Corrobo- 
ration is required not only of the inoideni8 
but also of the identity of the offender. Every 
detail need not bo fortified. (Batchelor and 
Rao t JJ.) Emperor v. Kuberappa. 

14 Cr. L J. 225 = 19 1.0. 521 = 
19 Bom. L.R, 288. 

— 8i. 114, Illn, (b) and 133— Accomplice 

—Rvifonte of, 

A conviction oannot be sustained on the 
evidence of an acoomplioe unless there i3 cor- 
roboration in material particulars by meao9 of 
independent testimony. The degree of oor- 
roboration required depends upon the facts of 
enoh case. The position, oonneotion and 
general oonduot of an aooused oannot be 


Hi 

EVIDEN0E ACT (I of 1672), 8. 114, III*, (t>). 

taken as affording snffioient aouoboraiion. 
Nor can the oiroamstanoes elioited in the 
accomplice’s evidence be held in themselves as 
affording sufficient oorroboration. ( Chanda • 
varkar and Bachelor, JJ.) Emperor v. 
Chhotalal BAbab, 13 Cr. L J. 942 = 

15 I.C, 814 = 14 Bom. L R. 167. 

8. 114, Din. (b) — Accomplice— Evid- 

m*e might due to— Corroboration. 

Evidence of an approver is in itself tainted 
evidence though in seme cases it may be worth 
believing for various reasons. The uncorro- 
borated statement of an approver taken at the 
end of the trial is of no value at all. State- 
ments of witnesses extorted by the Police under 
threats of implication in the crime are lees 
valuable especially where they had no reason 
(or refraining from deposing against the 
culprits. (Shadi Lai , C.J. and Wilbet force, J ) 
Sundar Singh u. Emperor. 

21 Cr. L.J. 807 = 56 1.0. 667 = 
105 P.L B. 1920. 

S. 114, Illn. (b) — Accomplice— Who is 

—Person aware of intention to commit crime 
omitting to give information— Corroboration. 

A person being aware of the existence of 
certain people's purpose and plan to oommit a 
murder, bides his knowledge of the (apt by not 
disclosing it to anybody is a consenting party to 
the crime and corroboration is required to take 
bis evidenoo fer he is an aocomplioe. Accom- 
plices' evidence oannot be accepted as corrobo- 
rative cf eaoh other. ( Rattigan , C J. and 
MarlintdU, J.) 8HARAH V. EMPEROR. 

14 P.W.R. (Or.) 1919 = 49 I C. 607 = 
20 Cr. L.J 191 = 20 P.R. 1919 (Cr.) 

S. 114, Ulo. (b) — Corroboration — 

Necessity. 

A oonviction based on the uncorroborated 
testimony of an approver is illegal. (Leslie 
Jones, j.l GUBDIT SINGH V . CROWN. 

9 P.W.R. 1918 tOr.) = 44 I C. 987 = 
19 Or L J. 439 = 52 P.L.R 1918. 

S. 114, 111a. (b) — Corroboration — 

Material and general . 

There io a difference between general and 
material oorroboration which in fact means 
evidence concerning participation of his 
companion in committing the crime. To be 
found in tho company of the approver shortly 
after the offence was ocmmiUed is very strong 
indication of fellowship in the orime. 5 P.R. 
1902, Dist. (Leslie Jones , J.) Bahai 8INGH 
t). Emperor 18 Cr. L.J. 892 = 

41 I.C- 820=21 P.W.R. 1917 Cr. 

Sb. 114, Illn. (b) and 133 —Corrobora- 
tion— Extent— Pretious statements of areom - 
plice. 

No hard and fast rule oan be laid Aovta aa 
the extentof oorroboration of an 4 acoomplioe. 
Previous statements of an acoomplioe may 
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EVIDENCE SOX (l of 1872), S. AM. 1 11* <b). 

moan oorroboration. S. 133 of the Evidence 
Act contains the eoJe of law and 8. 114, 
Iltn. (5) a rale of guidance lor the assistance of 
Court* 35 M. *347; 21 W.R. 69; 31 M.L.J. 
283 ; 26 B. 193, Ref. ( Johnstone , C.J. and 
Broadway , J.) BARKAT ALI v. EMPEROR. 

18 Cr. L.J. 29 = 39 I.C. 8*1 = 
2 P.R. 1917 Cr. 


EVIDENCE EOT (1 of 1872), & 114, IUn. (bj. 

a prudent mao desiring to arrive at the truth, 
As a general role, oocroboration is neoeesary 
but no general rule oan be laid down ae to the 
extent and nature of such corroboration, 
(Johnstone and Rattigan , JJ ) BALMUKUND v. 
Orown. 28 I.C 733 = 24$ P.L.R. 1918 = 

17 P.B. (Cr.) 1915=11 P.W R. 
lOr.) 19IB-16 Cr. L.J. 351. 


Si. 114. Ikln. (b) and 133— Approver 

-Corroboration— Lower dais accused . 

Courts should not ordinarily depart from the 
well-recognized practice of accepting the 
evidence of an approver only when it is corro- 
borated in material particulars. Tbia ie the 
mere necessity where the aooused bel0Dg3 to a 
lower oJaas and it ia a matter of no difficulty 
for any one to include hie name as an accused 
and as it is difficult for him to establish hie 
innocence. In exceptional oases Courts might 
be right if for reasons stated they act upon the 
■evidence of an approver as a whole though 
uncorroborated in material particulars. (Rat- 
tigan and Chtvis, JJ.) OHULAM RASOOL v . 
Emperor, 17 Op. L.J. 220=34 I.C. 332 = 

31 P.W.R. 1§>« Cp. 


S. 114, Ilia, (b) — Corroboration 

What is, 


Evidence showing that the oo-aoonsed or 
fiome of them were seen in the oompany of the 
approver at or in the vicinity of the place at 
whioh, he says, daooities wore to be committed 
Is not sufficient corroboration in support of his 
statement. (Rattigan, J.) Mabyam 8INGQ v. 
Crown. 32 I ©, s« = 

17 Op. L.J. 107 = 2 P.W.R. (Cr.) 1916. 


7 8- 114, Ulo. (b) — Value of approver's 

testimony* 

The value to be attached to the statements 
of an accomplice or approver must be decided 
in every oase upon the parlioular and peculiar 
oiroumilanoas of every oasu. (Johnston#, C.J. 
and Rattigan, J.) BacBinta v. Emperor. 

821.0. 833=17 Or L.J. 97 = 
7 P.W.R. 1910 Cr. 

— "®* (b)— Approver— Evidence 

— Corroboration . 


The mere production by the aooused of stolen 
property from a plaoe within hie possession is 
not anffioient collaboration of the approver’s 
totnnoay Kxhave ftooamptioQ thereon. (Leslie 
Tories, J.) Udav. Crown. 

14 Or. L.J. 634 = 30 1.0, 488 = 
26 P * 8, (Op.) 1918. 


T"® 1, Ill, Illq, (b, and 133— Oorroborc 
- tion— Accomplice— Evidence. 

» iS-uS?" 1 ®!? 00 I** ““Deteat witnees an 
monv^ b u 8ea , 0n uncorroborated teal 

22 y iif rt SW.J* ,,a#r 8,188 o£ “»eEvid 

'OwrU^M B - 114 ‘ I,Jn - « 

*. 6 I D .°u , k,e4 a °»n in any leohnica 
way bat it i. their duty when deoidine whethe 

SUSiffSf * ?MtiQulM eaoomplioe i 
required and what amonut or kind nf 

•boration ia required to look at the question a 


S. 114, llln. (b) — Accomplice— Corro- 
boration. 

It is unsafe to aot on the uncorroborated 
testimony of an accomplice even though he 
is a mere relative of the aooused. (Raid, C.J. 
and Ryves, J.) HlBA t>. EMPEROR. 

9 I.C, 39 «• 12 Cr. L.J 9 = 
1 P W.R. 1911 Cr. = 19 P.L.R. 1911. 


Se. 114, Ilia, (b) and 188— Accomplice 

— Corroboration. 

Per Benson , Wallis and Miller , JJ, — A 
Court can act on the uncorroborated evideuce 
of an accomplice when it believes his evidence 
to be true. Ilin. (6) to B. 114 of the Evidenco 
Act does not render nugatory, the express decla- 
ration oonvioted in 8. 133 of the Evidence Act. 
Per Abdur Rahim, J. — B. 183 should be consi- 
dered along with illn. (6) to 8. 114. Except 
UDder special oiroumatanoes, the Court should 
presume that the evidenoe of an accomplice is 
unworthy of credit against aoousod persons 
unless it is corroborated in material particulars. 
81 M L J. 293 Foil. (Per Sundara Aiyar , J,| 
8. 114 should be read along with 8. 133 of the 
Evidence Act. Though the Evidano* Aot does 
not require the Court to presume the untruat- 
worthinesB of any aooomplioQ’a evidenoe, fcho 
proper course for the Court to follow is to make 
the presumption useless thore is a special 
occasion for not being so, Per Benson , Wallis 
and Miller , JJ.— Under 8. 157 of the Evidence 
Act the previous statements of an accomplice 
are Buffioieut oorroboration of bis evidence 
given at the trial whatever weight may be 
attaohed to thorn. Per Abdur Rahim and 
Sundara Aiyar , JJ. confra,— The previous 
statements of an Aooomplioe cannot legally 
amount to oorroboration. ( Benson , TPaffo, 
Ifiifir, Abdur Rahim and Sundara Aiyar, JJ ) 

MUTHUKUMA&aswami Pillai a. EMPBROR 

1* I.C, 896 » 18 Or. L.J, 852 = 
35 Had. 397 « (1912) M.WH. 819 = 

12 M.L.T. 1 (W.B 

— Si. 114, llln. (b) and 118 — Combo- 

ration— Accomplice's testimony • 

Per While , O.J. and Ayling, J.-Ooorie 
can aot on the evidenoe of an accomplice even 
it there is no oorroboration in the strict seneo 
of the word although anoh evidenoe should be 
scrutinised with great oare and aooepted with 
the greatest oaution. Previous statements of 
an accomplice oan be regarded as corroborative 
of the evidenoe given by him at the tml 
H B.H.Q.B 196 and IQ Q. 0?8 diaaoruod 
l * om - S ‘*" fcara flair, J. c«*<ra :-A parson 
Bhonld not ba oonyiotad exeoept under wry 
special oiroumatanoea upon tbe uncorroborated 
testimony of nu •MompIuM. The illustrations 
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EVIDENOE ACT (1 of 1872), 8. 114, Ilia. (b). 

given under 8. 114 are for the moat part such 
roles of evidence aa are treated aa the 
presumptions of law. The Evidenoe Act 
converts them ioto maxims or presumptions to 
be drawn by the Coart. A previous statement 
by the accomplice himeelf or a statement by 
another accomplice ip not the corrcbotation 
required by the act. (While, C.J. San&aran 
Nair and Ayling, JJ.) EMPEBOB i>. NILA- 
KANTA. S3 Mad. 247 = (1912) M W.N. 207- 
13 Cr. L J. 308-22 M L.J. 490 = 
14 1.0. 849 = 11 M.L.T. 1 Sapp. 

S. Ill, Illn. (b) — Evidence of— Ap- 
prover — Conviction bated on. 

A conviotion should not be based upon the 
evidence of the approver alone- It should be 
corroborated by reliable independent evidence. 
( Munro and Abdur Rahim, JJ.) NAWZIQADU 
v . Empebob. • 10 I.G. 284 = 12 Or. L.J. 240. 


S. 114, lUo. ( b)— Accomplice— Credi- 
bility. 

The uncorroborated evidence of au accom- 
plice ehonld not be acoepted unless for special 
reasons. But where such reasons exist, a con- 
viotion based thereon is not illegal. Where 
the statement cf a deceased accomplice is not 
made in the presence of the aooueed, little 
weight oan be attached to it as oorroborative 
evidence. (Sankaran Nair , Abdur Rahim and 
Ayling , JJ.) In re Talari Nab AINA SWAMI, 

9 1.0. 978-9 M.L T. 503. 


Ss 111, Illn. (b) and 183 -Accompl ice's 

evidence— Conviction— Absence of corroboration . 

A conviotion on the evidenoe of an accom- 
plice is not justified unless it is corroborated. 
(Fcx, C.J. and Ormond, J.) Pan Gang r. 
Empebob. 42 I.Q. 1002 = 19 Or. L.J. 42. 


B. 114, Illn.(b) — At:ompl%cc's evidence 

— Corroboration , 

A conviotion may be upheld when it is based 
on tho uncorroborated evidence of accomplice. 
The Court should ordinarily and especially in 
Excise oases, require corroboratiou. Hearsay 
evidence cannot be admitted to corroborate 
accomplice's evidence. (Sales. C.J.) AH TAT 
v. EMPEBOB. 14 1.0. 988 = 28 Of. L.J. 421- 

U.B.R. 1 (1911) 90. 


Si. 114, Illn. (b) and 183— Accomplice 

— Corroboration . 


Tho provision contained in 8. 133 and in 
S. 114 (6) amounts to a direction to all judges 
and magistrates'; that a fact cannot be held 
proved within the meaning of 8. 3 if the only 
evidence is the statement of an unreliable 
witness. All accomplices are not wholly un- 
worthy of credit. (Pratt, J.C. and Crouch , 
A.J.O.) Rajjchand v. Empebob. 

19 1.0. 524=14 Cr. L.J. 282 = 6 S L.R. 193. 


8. 114. Illn. ( b)- Corroboration -Evi- 
dence of— Accomplice. 

The presumption contained in 8. 114, Illn. 
*b) do 60 not apply when the act of the aooom- 
-plice imports no great moral delinquency. The 



■VIDM0EA0T (I of 1872). S.114, Illn. (e). 

rale as to oorroboration is a rale of praotioe. 
(Pratt, J.C. and Hayiodrd , A. J.C.) EMPEBOB 
v. I8VABDAS. 17 1.0. 70-18 Or. L J. 78T- 

6 3 L.R. 108. 

8.114, Illn. (o)— Presumption o/ con* 

tideralion. 

When both parties adduoe evidence on the 
question of consideration for the pro-note the 
preenmption of consideration does not arise. 
(Krishnastoami Aiyar , J.) In re KANNuSVTAMI 
Pill ai. 9 I.C. 79-8 M.L.T. 468. 

8. 114, Illn. (d) — Landlord and 

tenant— Continuation of relationship . 

In a suit for arrears of rent, a decree for rent 
obtained by the landlord in a prior suit 
against the eame defendants is not merely an 
item of evidence bat is conclusive as to the 
relationship of landlord and tenant at the 
time to which the previous suit referred. 8. 114, 
Illn. (di does not oompel but certainly permits 
the Court to make a presumption as to the 
oontmuance of the state of things. ( Jenkins, 
C.J. and N. R. Chatter jee, J.) Hiran MOT 
Kumab Saha v. Ramzan ali Dewan. 

48 Cal. 170 = 29 1.0. 694 = 20 O.W.N. 48. 

8. 114. Illn. (d) — Lunacy — Con- 
tinuance, 

Where a person has been found to be a 
lunatic under the Lunacy Aot tho presump- 
tion is that he oontinne9 to be of unsound 
mind. (Wallis, C.J. and Srinivasa Aiyangar , 
J.) AMANCHI 8ESHAMMA V . AMANCHI 
PADMANABHA RAO.3L.W- 290 = 88 1.0. 678 = 

19 M.L.T. 248. 

8. 114, Illn. (d)— Profligacy, 

The proof of the general profligacy of a 
person raises a presumption under 8. 114 of 
the Evidence Aot tb^t it cootinued during his 
life time. (Pratt, J. C. and Crouch, A.J.C.I 
QHAHUL V. ALLAH BaCHAYO. 84 1.0. 504. 

9 8 L B. 198. 


8. 114, Illn. Id) — Continuance of 

possession . 

When evidence of acts of ownership cannot 
reasonably be expeoted, it oan be presumed 
tbat tho owner’s possession, cnoe proved, was 
continuous. (Hayward, J.O. and Boyd, A. J.C.) 
8ECB1YARY OF QTATB V. MUBHTAK 8INGH. 

241.0. 813-7 8. L.R. 169. 


S. 114, Illn. (a ) — Presumption that 

judicial acts have been properly performed— 
False evidence, effect of —Rebuttal. 

An auction sale of several properties situated 
iD several villages was sought to be set aside 
on the ground that the sale proclamations 
were not duly eerved in all the villages. The 
reoord of the service of the proclamations was 
destroyed by a fire which broke out ip the 
Court house. Held, that tho burden of dis- 
proving the prima facie presumption that 
official acts were rightly Oirried oot : rests with 

the persons challenging ** h , fln 

proved that proclamations alleged to have b.cu 
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EVIDENCE ACT (I of IMS). 8, 114. Ill*, M- 

aocTod in apeoifio modes in some ol the villages 
oould never have been eo served, that does not 
leave the other oases unaffected but the whole 
atory of the aenrioe of the proclamations com- 
pletely breaks down and becomes a senes of 
oonoooted falsehoods prepared for deliberately 
misleading the Court. The party on whose 
behalf this evidence had been prepared should 
be associated with the sofaeme o! deceit which 
it was designed to oarty out and euoh 
association should be regarded as an important 
element in determining whether his defence 
was honest and just* (Lord Buckmasler ) . 
Madhu Sudan Chowdobi v. Chandbabati 
CHOWD BRAIN. 31 O.W.N. 897=* 

(1917) M.W.N. 618 = 42 l.C. 317- 
8 L.W. 4*7 (P.C.). 

S. 114, Illn. (•) — Stamp — Cornprc- 

mite petition— Cnaiingvfrtgag 9 filed in Court 
—Original lost— Certified copy . 

Where the original of a compromise petition 
oreating a mortgage and hied in Court is mis- 
sing and a certified copy of the petition II 
filed the presumption is that the oompromiee 
petition was duly etamped. (Ur Amur Alt.) 
AHMED RAZA V. ABID HUSAIN. *8 All. 494 — 
5 L.W. 155—18 Bom. L.R. 904- 
14 A.LJ. 1099 -tO M,L.T. 447 — 
24 C.L J. 194- (1914, 2 M.lf.N. 148- 
tl O.W.N, 216-1 P. L.W. 90 = 
39 l.C, 11-41 1.A. 284 (P.O.). 

S. 114, IUn. (•)— Statesnente in 

mutation proceedings— Oudh Land Revenue 
Act (XVII of 1876), 8. 62. 

Statements made by a purdanashin lady in 
documents coming before officers oondaotmg 
mutation proceedings who aot upon them and 
order mutation of names art admissions by 
her to which weight should be attached, on 
the principle oi * praesumuntur recta ease acta. * 
( Lord Aikineon.) Sadin Hubain Khan v. 
Hashim adi Khan. 88 All, 627- 

6 L.W. 876-81 M.L.J. 807-14 A.L.J 1146- 
19 0.0. 192-18 Bom. L.R. 10*7 = 
21 C.W.M. 180 — (1910, 2 M.W.N. 377- 

21 M.L.T. 40-1 P.L.W. 167-4 0 L.J. 22 — 
18 O.L.J. 888-10 Bap, L,T. 140 = 
MI.O. 104-48 I.A. 212 (P.C,,. 

— S. 114, IUn, (•) — Oath—Preeumption 

ol administering. 

The ordinary presumption is that an oath 
was duly and properly administered. (Npnae, J.) 
BYED AHMAD V. EMPEROR. 88 All. 878- 
18 Or. L.J. 19-28 1,0. 183-11 A.L.J. 9M 

~8. 114, IUn, (e)— Official and judicial 
acts— Ex parte entries of service in referenee to 
i see ution proceedings , 

Ex parte entries in the order sheet of a 
Court neither prove their oocreotnosa nor raiae 
a . presumption of their being false. A party 
therefore who contends that they do not oor* 
reotly slate events most start his oaee. Bat 
the position is different in the oase of one who 
is .not a party, to the execution proceedings 

To!. Ill— 29 


EVIDEHOB AOT (1 oflQ72), S. 1 4 1 1 In. (e). 

•nd who is affected by suoh entry, 36 0. 726; 
19 C.W.N. 1159, Dist. (Mookerjee and Cum- 
ituj , J J.) BINDHU BABBINI DA6YA U. KHSHaB 
Lad Babu. 21 O.W.N. 948-37 l.C. 65 - 

28 O.L.J. 109. 

S. 114,. IUn. (o)—Thak and survey 

map — Presumption of accuracy . 

Thak and survey maps may be presumed to 
have correctly delienated the boundaries offthe 
village and furnish valuable evidenoe of persons 
in possession at the time they were made land 
consequently alto of title. The presumption 
may be rebutted. (Uocksrjee and Beachcrofh JJ.> 
Mohendba Nath v. bhamsunnessa. 

. 19 C.W.N. 1280 = 27 l.C. 984-21 C.L J. 157. 

B. 114, IUn. (e) — Judicial acts— Pre- 
sumption o regularity . 

The Collector is a Revenue offioer though ho 
may at times have to perform jodioial fu no- 
tions. His acts like those of all other execu* 
tive officers are presumed to be regular. If 
he has certified in the order sheet that he has 
duly served certain notices to annual enouxn* 
brances, a Judge is not entitled without 
evidenoe to conclude otherwise. ( Fletcher and 
Richardson , JJ.) 8ITIKANTHA ROY v. BlPRA* 
DAS OHARAN. 27 1.0 . 447, 

S. 114, IUn. (e) — Post mark— Pre- 
sumption — Addressee swearing to non receipt — 
Effect . 

A post-mark is presumed to be genuine and 
is evidenoe that the oovor bearing it was 
stamped on the date the impression bears and 
that the offioo mentioned therein was the 
plaoe where it was affixed. But the date of 
the letter is not necessarily the date of porting. 
When the addressee of a letter pledgee his oath 
that a oertam cover did not reaoh him or was 
never tendered to him, the regularity of 
offioial business oannot be treated as oooolusive 
against him. ( Mookerjee and t\a\ms\ey % JJ.) 
QOVINDA CHANDRA 8AHA 0. DWARAKA 
NATH PATITA. 20 Q.L J. 465-26 1 0. 952- 

19 O W N. 489. 

S. 114, IIId, (e ,— Authority of agent . 

Where a petition signed by an agent on 
behalf of a party comes out of a publiu offioo 
the presumption is that the offioer was satisfied 
about the agent's authority to sign ou the 
party’s behalf. (Fletchsr and Richardson , JJ.) 
Basiruddin AHMED V. Himmat ADI MAN- 
d *L. 28 I 0. 832* 

8, 114, lllo. (o) — Act done by Pubis* 

Officer— Revenue Sale Law— Commissioner. 

The ordinary presumption h that an aot 
done by a Public Offioer in his publio oapaoity 
ia rightly done and the person alleging the 
contrary has to prove the allegation. Tho pre- 
sumption w»s applied to the aots of a Com- 
missioner acting undor the Bengal Land 
Revenue Bale Law. (Brett and Mookerjee , JJ.) 
OHOWDHURY RAM PRASAD BlNQH p. CHOW- 
DHURY POWAN BINGH. 91 1.0, *84- 

18 O.L.J, IT. 
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EVIDENCE ACT (I of 1873 , S 114. Illn, 'e). 

~8. 114, Illn. fe)— Official acte—Pra • 

sumption of. 

Where Ihe record ot a resolution by a Muni- 
cipality ie lo»l and no secondary evidence of it 
is giveu under S. 65 the presumption of the 
regularity of official act* under 8. 114 of 
the Evidence Act could not supply the defici- 
ency in proof. (Sharfuddin and Richardeon , 

JJ) Mookbau ali v. Cuttack Wunicipa- 
LITY. 14 ir. L.J. 91-18 I 0 631- 

17 0 W If. 131. 

— S. 114, Ilia. (•)— Judicial acts— Pre- 
sumption. 

Although there ie no presumption of law (hat 
a particular act to be performed has bean done, 
yet, judioial acls mutt be presumed to have 
bean regularly performed, (l/o ekerjee and 
BtachcrofU JJ.) GOKUL Padan * OaNBSH 
Lal Pandit. 17 o.W.R. 368-17 l.o. 911- 

16 O.L J. 404. 

8, 114, Illn. ( t)—Forecloeute—Nopre - 

sumption that the notion t are tervtd. 

In a suit to redeem a mortgage the mortgagee 
alleged that the mortgage wa« a Bai oil icafa 
and that under foreclosure proceedings Ihe 
mortgage had turned into an out and out sale. 
Held, that as the records of foiaelosure proceed- 
ings were burnt, it cannot be presumed that 
those were regular. iChevie, J.) Parmand t>. 
TH1KHU. Ill P.W.K. 1918-30 I 0. 817. 

67 P.L I. 1916 

8. 114, Ilia. fe) — Pntumpiiin— 

Revenue recorde— Burden of proof . 

A statutory presumption is made in favour 
of the oorreclnais of the revenue reoordi and 
tho onus ie on the parly who dispute! their 
corieotness to show that they are moorrect. 

( Johnetone and Shadi Lal , JJ.) TBIRAJ v. 
Kasim. 48 P.WR. 1910-16 I.C 481- 

114 P.L.R, 1916. 

— — B. 114, Illn. (%)— Scope of. 

IlIuitraiioD («) of B. 114 of the Eridence Aot 
is not exhaustive and the general language of 
the section appliee to all actg or proceedings 
whioh might be presumed to have been done in 
the usual course of businen. 3*2 0. 1 107, Ref. 
to. IBeehagiri Aiyar and Phillipt , JJ.) 
LAX1MIPATBAYA V Ramachandba. 

11 ■ L J. 111-11918) 1 M'Y.N. 138- 
36 I 0. 411-10 M L T. 118. 

B. 114, Illn. (e )— Certified copy— Pre - 

sumpfion of genuinenees. 

Under 8. 114, a certified copy of a will 
supplied under the ordinary copyiet rulei may 
be presumed to be a correct copy of the original 
wttl which was in Court at the time when the 
copy was made ( Wallit, C J ) DuraIIWAMI 
REDDY V. MUTHUDINGA RlDDY. 

82 1 0. 10-19 M.L.T. 1. 

8. 114. Illn. It)— Official etatement— 

Pmumpiion of accuracy. 

An official statement made in the ordinary 
course of offioial business by a publio officer 


EVIDENCE AOT ll of 1471). S 114, Illn. (el, 

must be preeumed to be aooorate. ( Bint on and 
Miller, JJ.) NABAYANASWAMT NAJDU v. 
Chinlalapati Burbabaju. 14 I.C. 1007 = 

22 M LJ, 191. 

; 8. 114, Illn. it) — Official acte—Pre - 
sampiton— Rtbuital. 

The prinoiple that aots of a Court are 
presumed to have been regularly done dees not 
apply if an examination of the reoord shews 
that a party has not been properly served, 
(Daniel#, O A.J.C.) ZaIBUNNJSSa v . HASA- 
BATUNISSA. 1. U.p L R. • J.c.) 1=3 

51 1.0. 162-21 0.0. 124 

HI®* (oj — Official aeli- Deputy 
Commuttoner acting under Bengal Rt aula lien 
XVII of 1806. 

The action of Deputy Commissioner under 
Regulation XVII of 1806, is a purely 
ministerial odc. His aots, therefore are offioial 
aots and the presumption m 8. 114, illuatration 
is) of the Evidence Aot. is applioable to them. 
(Sfuarf, J.C.) JWALA BAKSHI 8INGH v. 
NOWAZISH ALI. 6 0 L J 1-49 I G. 401 = 

1 U P.L.R. (J O.) 20. 

8 1 1 4. Illn, (e)— Juiicial acte-Pre- 

eumptien— Rebuttal of . 

The prs8umption onder 8.. 114, Evidence 
Aot, in favour of the legality of a Court's 
proceeding! can only be overturned by 
exceptionally strong evidenoe. (. Lindeay , J.C.) 
8BEODABSBAN LAL V. A8SBSA 8INGH- 

46 I 0. 82-6 O.L.J. 179. 

8. 114, Illn. (e)— Acte following a 

judicial act. 

A presumption under 8. 114 of the Act can 
be raised even in regard to proceeding* that 
follow a judicial aot. The filing of a proceis 
fee for the issue of an order of attachment of 
immoveable properly is not sufficient proof of 
such servioe. (Kanhaiya Lal, A.J C.) LaLJI 
v. Oarga Prasad. 96 1.0 101 = 

1 O.L J. 949. 

S. 114, Illn. (at— Official acte—Pre- 

eumption of regularity — Warrant ot attachment. 

The burden of proving that a warrant of 
altaobment signed by the sheristadar but not 
the presiding Judge of the Court, is illegal 
on the ground of want of authority in the 
Sheristadar, is on the person alleging it. The 
Court will presume that all aots done in con- 
nection with an effioiai document were properly 
performed, ( MullicU and Thornhill, JJ.) 
KBIDIB BUXB v Empibob. 

10 Or. L.J 119-49 1.0. 171-1 F.L.J. 686. 

8. 114, Ilia, ie)— Official cate — 

Regularity of. 

Under 8. 114 of the Evidence Aot there ia 
a presumption that an official aot has been 
regularly performed ; but where an applioant 
before the Court is attempting to rebut that 
presumption it is not for the Court itself to 
give assistance to the other aide or to deal 
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with the matter otherwise than impartially. 
(Bo# and Jim ala Pratad , JJ.) MUB6AMMAT 
aOHAGBiTI V- BABU 8URENDBA MOHAN 
9INGH. 44 l.C. 661-4 P.L.W. 296. 

8. 114. Illn. (•)— Ael*don$ in eonnsc- 

lion with 8. 167 of the Bengal Ttnaney Aet. 

Under 9. 114 of the Evidence Aot it meet be 
presumed that all mote in connection with 
8. 167 of the BeDgal Tenancy Aot are done in 
aooordenoe with law and are valid. (Bo# and 
Jtoala Prasad, JJ.) RAM PbOTAF Kabwaki 
v. Jhoomae JHA. 39 1.0. 943-1 P.L.W. 440; 

8 . 114 , llln. (# 1 — Offieial act «• 

There i n » presumption that offioial acts are 
regularly performed. ( Hortnoll , Offg. O.J. and 
Ormond , j.) Emperor v. a. j. Cooke. 

7 luv. L T. 117 -18 l.C. 198- 
1ft Gr.L.J. 241 — 7 L.B.R. |19 

8. lift, llln. (fj— Letter $$nt by post— 

Preaunption. 

Where a notice to quit i9 properly addressed 
and posted, the presumption ia that it reached 
the addriflsae. If the letter is registered the 
presumption is stronger. Aoknowledg meat of 
receipt signed by person other then the 
addressee is not sufficient to srote that letter 
did not reaab the addreasat. Ete T. P. Aot, 106. 
( Lord Alhinsen). Habihar Banbbjbb v. 
RAMEAU ROT. 41 Oal. 488-8 L.W 148- 
18A.LJ. 969-81 M.LJ. 707- 
89 C L J. 117-88 O.W.H 77- 
35 ML.T. 119-21 Bans L.R. 5)8- 
H919) M.W.H. 471-1 U.P.L.B 55- 
45 1.0. 277-48 I.A. 222 (*.«,), 


8. 114, Illn, (f) — Service of notice by 

port — Reiusal tc acapt . 

A notice to quit was given by a registered 
port but the letter containing the notioe was 
returned to the Post Offioe, the addressee 
having refused to aooept it. Bold, that under 
8. 114 of the Evidence Aot the Court was 
entitled to presume that the letter contain- 
ing the notioe reached the defendant. (WUt- 
ch§r and Huda , JJ.) GlRIfiH CHANDRA 
Ghosh ». Kishobb Mohan Das. 

34Q.V.K 478-54 1 0. 5-23 O.W.H. 819. 


IT 1 • ***• Ilia, (f)— Letter sint by poti — 

Pruumytion. 

Proof of the (act of a letter oorrsotly 
addressed having been posted and not reoeived 
baok may raise a presumption that it has been 
delivered to the addressee but proof of the 
fact of a letter duly aont and returned to the 
wider does not justify the presumption that 
the letter has been refused by the addressee. The 
pragpmption mentioned in section 114 of the 

fWir!! .V r i £Um,Uon 0[ (ao *« of I®w. As to 
th« n 8 . ib f * Moi ita to the addressee, 

it 9 ?"* °‘ m,iJ ‘ * nd P>»« of 
Im 'I 'J! J SV 1 " iai,ly of e.idenoe. 

JJ.) Qobinda 

MDLi in KA NATH Patita. 
,r M ° i«»-2« I.Q. 152-19 O.W.H. 410, 


HYIDBH0E 40T (I of 1872), S. 114, IIlo. <g). 

8. lift, Illn. (f) — Notice* — Proof of 

service of — Return of regittered cover contain - 
ing notiee — Refutal of addressee to accept* 

Where on a registered cover proved to have 
bean posted and produced by the plaintiff in 
Coart there is an endoreemsut by an officer of 
the Post Offioe stating the refusal by the 
defendant addressee to receive the cover it ie 
sufficient to prove the service of the notice. 
(Richardson and Nswbould t JJ.) DURGA 
Nath v. Rajbndba Nath. 30 l.C, 868 — 

17 C W B. 10T8, 

S. 114 (f« — Potting of Utter — Pre- 
sumption of reaching addrsstes . 

The Court may presume where the posting 
of a letter is proved and the same is not 
returned by the Dead Letter Office, that it 
moat have reached the addressee. ' Schuabe 
O.J. and Krishnan, J.) ABUEUBAMMiL v. 
OFFICIAL ASSIGNHB, MADRAS. 

4ft M.L J. 817-18 L.W. 5I=» 
31 M L.T. (H.8.) 217-47 Mad. 218- 

1914 M. 814. 

• 

——8. 114, Illn. (f>— Presumption under 
—Lower appsllata Court— Second appeal . 

Where upon the evidence, a presumption of 
fact under 8. lit* Illustration if), is drawn by 
an Appellate Court euob presumption is bind- 
ing upon a Oourt of second appeal. [Uitlra, 
A.J.O.) RAMCBANDBA KANIRAM MARWADI 
v. Laxman. 58 1.8. 92. 

■. 114. Iiln. (f >— Notiae sent by regis- 
tered post. 

Where defendant denies receipt of a notioe 
sent by registered post, plaintiff has to prove 
by calling the post pson that the post card was 
tendered and refused by the defendant. (Idiitra 
A.J.O.) Raja Udram v. Khanbbg amir 
big. 48 1 O. 804. 

8. 114, Illu. (g) — Non-production ef 

material witness— No comment in (rial Court — 
Appellate Oourt . 

No inference should be drawn against a 
party for not producing a material witness 
whets the question of the abaenoe of suoh 
witness was not raised as lb# trial. (Lord 
Phillimore.) BANWARI Lal v. MaBESH. 

41 All. 68-21 0 0. 888- 
33 O.W M. 577-8 O.L J. 188- 
(1918) M W.N. 490-48 1.0. 540- 
45 l.A. 28ft (P.O.), 

5. 114, Ilia, (g) — dcsounts— Failure 

(o produce— Presumption — Benamt. 

When a party whose business it is to produce 
or aooount for the non-produotion of oortaiu 
boohs of aooouut, relevant to the subject-matter 
in dispute in a case, (ails even after an order 
for dipoovery hie been made upon him, to pro- 
duop the same or give evidence of diligent 
searoh and of failure to find them even if the 
fact and date of their destruction oaunot be 
proved, two oonsequenosi would follow, 

(I) the opposite patty oan give etooudary 
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evidence o! Ibeir contents and (2) the presump- 
tion arises that the contents of the books not 
accounted for are as regards the issues in dis- 
pute unfavourable to tbe party in default. 
( Lord Sumner.) MOTILAL v. KUNDAN Lal. 

32 M.LJ. 468-13 A L.J. 329 = 

1 Pat. L.W. 490 = 23 G.L.J. 381- 
19 Bora. L.R. 471 = 21 0 W.H. 929 = 
22 M L T. 10= (1917j M.W.N. 464- 
39 I 0. 984=6 L.W. 92 (P.G.) 

S. 114, 1 tlo. (g )— Account books — Non • 

I production ot— Necessity— Burden of proof. 

A bad practice bas grown in Iodiao proce- 
dure of parties in possession of important docu- 
ments or information lying by, trusting to tbe 
abstraot doctrine of onus of proof and failing 
to furnish tbe Courts with tbe best material for 
deoiaion. Whore a mortgage of mult property 
is attaoked as not'bindrag on tbe mutt, if those 
in charge of the accounts of the mutt do not 
produce them to confirm their statements an 
inference adverse to them oan be drawn from the 
omission. (Lord Shaw.) MURGESAM PILLAI 
t. GNANA SAMBANDHA PAKDaRA 8ANNADI. 

40 Mad. 402 = 44 I A. 98 = 21 M.L T. 288 = 
32 M.L J. 869-15 A.L.J 281 = 

1 P.L W. 437-3 L.W. 769- 
21 C.W N. 761 = 19 Boro. L.R. 480 = 

25 C.L J. 589-39 1 C. 659- 
(1917; M.W.N. 467 (P.C.). 

S. 114, II In . (g)— Non-production of 

evidence— Adverse inference. 

In appraisiug tbe value to be given to con- 
flicting oral testimony tbe Court ought to 
attach due weight to the faot that document- 
ary evidenoe which might have concluded tbe 
case one way or another and for the oustody 
of which one of the parties is responsible, has 
not bien brought before it. 8uoh*an omission 
weakens seriously tbo oist of the party who it 
or ought to be in possession of mob evidence. 
(Lord Shawi. HAM Park ASH Das v. ANAND 
Das. 43 Cal. 707 -43 1.1. 76- 

23 C.W.N 802 = 14 l.L J. 621- 
(1916; 1 M.W.N. 405 = 31 M.L J. 1- 

18 Bom. L R. 490 = 6 L.W. 855- 

210.LJ. 116 = 31 I C. 386 = 
20 M.L.T. 267 tP.C ). 

8 114, Illn. (<7) — Accounts— Non-pro- 

duiiion of —Aaverss inference when drawn. 

It is open to a litigan6 to refrain from pro- 
ducing any documents, not forming part of 
hie oase, that he considors irrelevant ; if tbe 
other litigant is dissatisfied, it is for him to 
apply for their produoliou and inspection and 
to exhibit them as evidenct iD the cause if he 
think? proper. If be does not do so neither he 
nor tbo Court at his suggestion is entitled to 
draw any inference as to the contents of any 
suoh doouments. (Sir George farewell.) Mu- 
8AMMAT BILA8 KUNWAR V DEORAJ RaKJIT 
SINGH, 37 All. 567 = 42 I A. 202 = 

19 C.W.N. 1207 = 29 M L J. 865 = 

2 L.W 830= 18 M.L T. 948 = 
18 A L.J 991 = 17 Bora. L.R. 1005- 

22 0 LJ. 816-30 1.0. 299 = 
(1918) M.W.N 757 (P,0.). 
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114 . l^n. (g) — Witnesses— Duly to 
produce and examine conduct o\ parties. 

Where tbe evidence adduoed by the plaintiff, 
if believed, established a etrong case wbioh it 
was incumbent on the defendants to meet by 
personal denials, and all that they did was to 
produce evidence on collateral matters the 
plaintiff was held entitled to a decree. An 
important witness who according to tbe plain- 
tiff had carried the plaiDt jewels to the defend- 
ants, for 6afe custody, ought, prima facie to 
have been called by tbe plaintiff. But she 
beiDg a relative of the defendants having left 
the plaintiff's service only recootly and having 
been summoned by tbe defendants it was not 
unnatural that the plaintiff would have left 
the defendants to call her. (Lord Robson)- 
Dubga Kunwar v. Mathura Kunwar. 

18 C.W.N. 717-10 1 C. 963 = 
10 M.L.T. 216 (P.O.). 

S. 114, Illn. <g) — Non-pr eduction of 

documents— Inference. 

Plaintiff kept back certain books and docu- 
ments relating to the matters in controversy 
but there had been no 1 order for discovery \ 
Held, that tbe 6uit could not be dismissed' 
though an adverse inference may be drawn 
from tbe non-produotion of documents. (Rich- 
ords, O.J. and Piggott, J.) KlSHUN LAL v. 
6ULTAN Singh. 38 Al). 3-30 1 0. 323- 

13 A.L J. 831. 

8. 114, Illn. (gl— Document not pro- 
duced on demand— Presumption. 

An acoouot book prepared by plaintiff and 
relied on by defendant was not produced by 
plaintiff when demanded by the Court. Held, 
tbe Court was justified in drawing an inference 
that it was against the plaintiff. It makes no 
difference that the plaintiff is minor and the 
guardian is female. (Karamat Hussain and 
Tudball . JJ.) MATBUBI v. GURCHARAN. 

16 1.0. 26. 

8. 114, llllo . (t)—Non*production of 

document. 

A document though not produced in a 
previous criminal case between tbe same 
parties may be produced iu a subsequent suit, 
but its previous non-produotion afleols its 
value. (Teunon and Netvbculd , JJ.) BORMAN 
Fakir v. Molla abdul aziz. 37 I.C. 949. 

8. 114, Illn. (g) — Accounts— Suit for — 

Non- production of accounts — Effect of. 

In a suit for acoounte the non-produotion of 
account books by tbe party who bas custody of 
them, justified the presumption under 8. 114 (g) 
of tbe Evidence Act that they have beeD 
withheld, because if produoed they would 
have been unfavourable to hie case. If 
he is the plaintiff and is claiming accounts 
though withholding papers bis suit is liable 
to be dismissed. 13 C.W.N. 696 ; 19 W.B. 

14, Ref. If it is the defendant who Is liable 
to render aocounte, the Court will prooeed on 
the footing of the evidence furnished by the 
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-plaintiff, and in doing so may make all rea- 
gonabJe presumptions against him. II tne 
Court ia satisfied that the defendant has con- 
tumaciously refused or omitted to comply 
irith the order lor production of the papers, 
the Court may enforce obedienoe by imprison- 
ment or by attachment of property or by both. 
1 Oal. 654. Ref IMookerj ee and Panton , JJ.) 
DEBENDRA Ui Nabendra. 24 G.W.N. 110“ 

94 l.C. 636-30 0 L J. 417. 

8. 114, Illn, (g)— Criminal trial— 

Prosecution— Omission to examine eyetcilnessee. 

Whera the prosecution does not oill all 
available eye-wito«83es« the Coact may properly 
draw an inference adverse to the proseoution. 
( Jenkins and N, Chatter jee, JJ.) RAM 
RANJAN ROY v. Emperor. 42 Cal. 422- 

16 Cr. L J. 170-27 I 0. 354- 

19 G.W.N, 28. 

— S, 114, Ilia. (g)— Omijaion to examine 

-witness— Pleader — Counsel, 

The presumption in 8. 114, Illn. (p), applies 
where a oouosel in a case ought to have been 
oalled as a witness but is not bo called. Where 
a document is privileged, no adverse inference 
should be drawn from its non-produotion. 
( Woodreffe , Coxe and Chatter jee, JJ.) D. 
Weston v, Peary Mohan Das. 

40 Gal. 898-23 1 . 0 . 25-18 O.W.N, 183. 


S. 114, Illn. (t)-Books inYplaintiff'* 

possession— Failure to produce them— Presump- 
tion— Ev id ence, secondary. 

In a suit for aooounte if plff, being in 
possession of bocks fails to produce theso, every 
presumption should be drawn against him and 
he has no right to ask the Court to take 
accounts. Plaintiff cannot adduce secondary 
evidence of them if their loss is not proved and 
the deft, should not be oalled upon to give 
any aooount. (Sfiadi Lai and Dandas , JJ.) 
TBAKUBDAS V . GOWBDHAN. 58 I 0. 940, 


— ~~8. 114, Illn. (gi — Presumption- 
Criminal trial . 

Where the prosecution fails to produoe an 
important witness the Coart can presume that 
if he were produced his evidenoe would not be 
favourable to the prosecution. (Chevis and 
8toit* Smith, JJ.) Empbborp Amolak Ram. 

51 1. 0. 679-20 Op. L,J,:519. 

8 - Ilia. (<l — Criminal trial — 

Witness not produced . 

Where an eys-witniss is not produced before 
the committing Magistrate, the natural pre- 
sumption is that he would cot support the oase 
lot the proseoution. (Chevis and 8eoU-8mith t 
-JJ.) KAIMI V. Eufebor. 17 Or. L.J. 167- 
! ! fcia P.8. 1916 (Or). -84 1.0. 917- 
m>^!m ; »9 P.W.R. 1116 lOr). 


1 “ Non 

production of— Absence of notice . . 

No preepmptioxi 1 cAtf be 'drawn avatDBt b 
eparty for non-prodnctlon o! accounts when the 


EYIDBNCB AGT (I of 1672), 3. HI, Wo* W* 

notice to produoe them is insufficient. (Sco«- 
Smith . JJ > HARI BHANKER p. BABU RAM. 

241 P.W R. 1912-18 IX. 746- 

71 P.L.R 1913. 

3. 114, IUn. (g) — Accounts— Non- 


production of. 

Non produotion of account bocks by .the 
party in posatsiion thereof raises a prs sumption 
against him, that if produced they would 
have been against him. (Shah Din and Scott • 
Smith, JJ.) Sham Das u. boh lo Ram. 

18 P.W.R. 1913 = 18 l.C. 604 — 
ir p t. r. 4Q12 (Bunn). 


8. 114, U a. (g i— Failure to produce 

evidence . 

If a party fails to produce the best evailablo 
evidence, (i.e.) his acoounts though summoned, 
the onos oi proof shifts on to him. though it 
initially lay on the other side. 8o held in a 
suit by a oreditor to enforoe a debt of the 
manager against members of the joint family. 
(Wallis, C J. and Ayling , J.) GURUSWAMI 
NADAN V, GOPAI/ASWAMl ODAYAR. 

42 Mad. 829-9 L.W. 547-36 M.L J. 861 = 

• 60 l.C. 7?I— (1110) M.W.H* 801, 

3. 114, IUn. (g)-S#«liminf record— 

Not produced— Presumption against Govern - 
ment . 

Where psrmacent settlement recorde in the 
cpooiul knowledge and custody of Government 
are not produced, a presumption oould be raised 
against the claim of the Government to rssome 
oeitain lands as having been oxoluded from 
assessment at the time of the permanent 
settlement, (Sanharan Nair and Tyabji, JJ.) 
6ri Raja Parthasaratoy Appa RAO v. 
Secretary of State for India. 

18 Mad. 620— (1918) M.W.H. 959 = 
14 M L.T. 514-26 LG. 671-26 M L J. 39, 

S. 114, Illn. (g) — Suppression of will. 

It may be presumed aB against a person who 
is in a position to produoe a will but does not 
do so, that the will i! produosd, would be 
unfavourable to him. But the Cowrie will not 
make any presumption as to actual contents o! 
tho will or as to the legaoite under it and 
persons olaimiDg the benitt of such provisions 
must prove them. 25 Msd. 367 ; 99 I.A, 76 
Foil. (Sundara Aiyar and Sadasina Aiyar, JJ«) 
PAOHHTI 3WAMIQADU V, Ybrrapraqada 
ATAPPARASU. 16 1.0. 811. 

8. Ill, Illn. <g) — Non producHon of 

accounts, 

li a party persistently omits to produoe hie 
books of account there ii a justifiable presump- 
tion that thsy do not support his oats . (DraJte- 
Brcehman and Findlay % J.O.) Padaii RAJ v . 
GOPIKIBAN. If 1.0. Ill* 

— * S, 114, Illn, (g)'— Presuwplion — 

Discharge — Mortgage bond proiuted by 
mortgagee. 

Where n usufructuary mortgage wae sxsouted 
in 1676 but the mortgagee was not given 
possession ot the propsrty and he did not make 
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any demand or attempt to enforce tha bond 
UDtil his death and in 1903 the heirs of the 
mortgagee sued cn the bond ; held , that under 
the circumstances it must be presumed that 
ths mortgage was satisfied, notwithstanding 
tbs fact that the bond waa produced by the 
plaintiff. 46 I. C 657 ReI.cn. iSfanpon, A.J C.) 
AMRITABaI v. JABBANBI. 41 I C 676. 

3. 114. 1 1 1 n . (gi — Collection ef rente — 
Absence of evidence of— Suit tor profits. 

If in * suit ior prcfitP of lacd the recorded 
collections are auspiciously low, and the defen- 
dant does not produos evidence to show what 
wae collected, the Court may pre*ame that the 
full amount cf the rents had been collected and 
the profits aliened cn the bans of the grots 
rental. (Daniels, A.J.C.) RAGHUNATH SINGH 
v. Hab Dayal. 56 I.G. 751-7 O.L J. *78. 

3. Ill, IUn. (g» — Account books — 
Summoned net produced. 

The non-production, by a mortgagee in a suit 
op a mortgage boud, when the defence wae 
discharge of the debt, of hia account bocks 
when summoned for by the mortgagor juitifiee 
the preemption under 8. 114. Illn. (g) of the 
faol that if produced they woulti have oeen 
unfavourable to the mortgagee. The fact that 
a careful money louder to:k noeteps during hie 
lifetime to reoover hie money after the 
amount rcas above the value of the mortgaged 
property, cannot be believed. 52 A. 104 P.C. 
Ref. to. IPiggott , J.C. and Kanhaiya Lai , 
A.J.C.) Lalta Pbbshad v Majid Unnissa. 

25 I C. 749-1 0 L J. 428 

•• 111. IUn. (gj— Burden of proef — 

Defendant's failure to produoc aceounle raises 
no presumption in his favour. 

\TheD a plaintiff met on a contract he must 
support hie oaee by ccnolueive preof of the oon- 
traot to the Court's satisfaction on the plain- 
tiff's failure to prove hie cate, there cen be no 
presumption that hia oais would have been 
supported by certain account books of the 
defendant, which in fact were not produced by 
the defendant. 37 A. 657 P.C, Ref. to. 
{Uullick and Atkinson, JJ.) BALDHARI SINGH 
v, BASAR ALI KaLAL. 17 I.G. 967. 

1. 114, IUn. (i) — Discharge— Preeump 

tion — Burdsn cf proof— Production ef document 
with endorsement of payment — Sutpxeion. 

Suspicion though a ground for eorutiny 
oannot be made the foundation of decision. 
The production of a bond with an endorsement 
of payment oeste upon the plaintiff, the 
obligor, the burden of proving that the debt is 
still outstanding, ».#., that the bond came into 
defendant's hands by disboneit meane, end 
that the signatures to the endorsement are 
eithev forgeries or unauthorised (Mr. Ameer 
AH ) Mohammad Mehdi Hasan Khan r. 
MAND1RDAS. • 14 All. Ill- 89 1 1.68 - 

II M.L.T 692-15 0.0. 178- 

14 Bom. L.l. 1078-10 A.L.J, 871- 
17 G W.M 49-16 G.L J. 619- 
(1912) M.W.K. 1012-17 1.9. 196- 
23 M.L.J. 741 (P.C.}. 
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8. 114, Illn. (i) — Duchatgi- Mortgage 

dad ptodut.a bp mortgager— Fmumption— 
Payment— Onus. 

Where the mortgagor preduoee the mortgage 
document fr:m hie oustedy the presumption is 
that the boDd bai been discharged and tha 
onus is on the mortgagee to prove that it wae 
not. 34 A. 511 Diet. P.C. iBanerjee and 
Ryves, JJ.) Binataa Rao v. Dinkab Rao. 

20 1.0. 808. 

8- 218, Illn. (1)— Lott documents— 
Loss not proved — Scope cf the section. 

Where a mortgage document was lost which 
was relied on by ODe party for certain 
payments made by him which were endcrnd 
upon the document and where tfce other party 
was oot able to prove tbe lose, it was held, that 
the preiumpticn under 8. 114 as regards lest 
documents could dcI be used in favour of the 
party relying upon it. iKaramat Hussain and 
Chamisr, JJ.) QUADRAT ULLAH v. CHUNI 
Mal. is 1C. 60’ 

— 8. 114, Illn. (Ii —Burden of proof — 

Stiif cf! mongoge bond— Bond in possession of 
defendant. 

When in a suit on a mortgage bond the 
defendant produces the original of the mortgage 
bond with tbe endonement of payment, the 
burdsn is oast od plaintiff of showing that the 
debt ia outstanding. ( Batchelor , A.C.J. and 
Shah, J.) RAOJI Jakirav. Daodu Han- 
MANTA MAHAR. 41 Bom. 23-86 1.0. 512- 

16 Bone. L R. 779. 

S. 114, Illn. ti,— Discharge— Bond 

produeed by the defendant— Endorttment of 
discharge absent. 

Illustration (i) to 3. 114 of the Evidence Act 
only refers to presumptions that m»y be raised. 
It dose not follow that such presumptions 
would shift the onue of proof. Where in a suit 
on a mortgage the defendant ploaded discharge 
and produced tbe bond, but there wae no 
endoriemeot of dnobarge written thereon and 
the person through whom the money wae said 
to have been paid was not examined, tbe Lower 
Couite were light in holding that tbe mere 
production of tbe bond was not enough to shift 
tbe burden of proving the discharge whioh lay 
on the defendant. 34 A. 511 P.C. Dirt. 
(Qeshagiri Aiyar, J.) In re PABA THUB1NJI, 

2 L.W. 801-16 M.L.T. 94-10 1.0 258 = 

(1915) M « N. 618. 

S. 114, Illn. (I)— Discharge— Produe- 

tion of mortgege bond by mortgager — 
Presumption. 

Tbe ptoduotion of tbe mortgege bond by the 
mortgagor is presumptive evidence that the 
debt bae been paid off (Sudaiirfl Aipar and 
Tyabji. JJ.) APPAVU CBBTTIAB v NARA- 
YAPPA GOUNDBN. 18 M L.T. 117 = 

10 I.C. 791-21 M.L.J. 829. 

B. 114 , illn. i\)— Discharge-Document 

in the cuetcdy of mortgagor. 

Where defendant pleads die charge of a 
mortgage and the dooument ia found to have 
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baoD tampered wilh and is in possession of the 
mortgagor, and the mortgagee is not able to 
aooonnt satisfactorily for the mortgagor ■ 
poasePBion, th# Court would be entitled to draw 
a presumption of discharge. Bat etili the 
presumption >• liable to be rebutted, (owwadra 
Aiyar and Sadastaa Aiyar, JJ.) HABIB 
Mahombd Mabkayar t . MUTHO VEBAN^ 

10 I 0. 419. 

S.ll^.llln (1)— Losf bond— Payment 

pleaded— Presumption. 

If a plaintiff 6uee for money due upon a bend 
and alleges its Iosb, and the defendant admits 
execution but pleads payment, the defendant 
muBt prove payment, either by the production 
of the bond or by other evidence or both ; and 
if the defendant does not produce the bond, the 
question of its loss 10 only material in so lar as 
it may raiss a presumption one way or other 
under S. 114, [Kanhaiya Lal t A.J.C.) 
JAGANATH V. KAMTA SINGE. 13 1.0- 840 ~ 

2 0 L J. 488. 
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8. 11#, Ilia. (I)— Discharge— Bond in 

posatsiion of obligor— Presumption. 

If a document oreating ao obligation is in 
the bands of the obligor the obligation may be 
presumed to bo discharged but the Court 
should consider, that though the bond is in the 
possession of the obligor under the oiroum- 
atancse of the case, ho may have stolen it. 
(Chamur, C J. and Sharfuddin, J.) KlSHUN 
CHAND a. MaBAFIR MlSTRY. 

8 P L W. 313-19 1 0 858- 
(1917) Pal. 188. 


■9IDBN0I AOT (I of 1872), S. 110 -Acqn»«- 
cance. 

EXECUTION SALE. 

Fraud. 

ILLEGALITY. 

INCONSISTENT PLEAS. 

judgment. 

Laches. 

Landlord and tenant. 

Liobnsor. 

Minor. 

MORTGAGOR. 

NONE AGAINST STATUTE. 

NONE IF TRUTH KNOWN. 

NOT EXHAUSTIVE. 

OMISSION. 

Parties and privies. 

Part performance. 

PLEADINGS 
PUBLIC POLICY. 
representation. 

RIGHT TO APPEAL. 

trustee. 

Vendor and purchabkr. 

Waiver — estopped. 

Miscellaneous. 

Aoquleaconca. 

S. 118— Acquieseence. 

Whero a person objeoted to another »utt' D S 
up a itruoture on hie land and objeoted hefor 
iht Municipal authority who however refused 
to go into a question of title, he cannot m any 
seneebe held to have acquiesced in the ^ aoi. 
21 All. 496 (P.C.l Foil. (Gofcul Prasad , J.) 
MT. KOKLA KUMAB . K AIjJAN MAti. 


8. Ill, Ilia. li> — Original dud bear- 
ing the endowment o( payment produced by 
defendant — Prsttimpfion. 

Where a defendant produced the original 
bond of mortgage with an endorsement of 
payment, it was for the pUintifi to prove that 
the debt was still outstanding. (Roe, J.) 
Madan Mohan v. Etwar Cband. 

86 1.0. 843 

fi. 11#, IUn. (I)— DtscJtarpa — Pro note 

in the /land of maker— Presumption. 

If the pro-note is in the bands of the maker 
thereof theca ie a presumption that it has been 
paid off. If the drawee alleges that the maker 
came into possession of the note unlawfully 
the onus is on him to proto it. ( Ormond . J.) 

AUNG MYAT v. HLA May. 10 L. B.R. 39 - 
8310. 610= 13 Bur. LT. 118. 

1 118. 

ACQUIESCENCE . 

ADMISSION. 

ATTESTATION, 

Conduct. 

Consent, decree or order. 

Criminal law. ... 

• • DlFFBBBHT SUBJECT. 

Equitable estoppel. 

Estoppel against estoppel. 
i executor. 


S. 118— Acquiescence— LawdUrd dnd 

tenant— Ereoiien of etfuttures— DimeUlton. 

To raise a plea of estoppel against a landlord 
seeking to demolish structures erected by a 
tenant, it is not enough for the tenant to show 
that the landlord stood aside and allowed tho 
structures to be ereoted. One of the eBiontial 
elements of equitable eatoppel is that the 
person who 6et» up that estoppel must have 
aoted in good faith and must have been under 
the belief that he had a right to put up the 
buildings. Where the buildings in dispute 
have been in oxistonoe for a long period ana 
oertainly for over 19 years and tho landlord 
baa been aware of their ereotion and kept quite 
all along, he oannos turn round and claim to 
demolish the buildings eo ereoted. (Lindjay, J.) 
MU88AMMAT DULARl KOBE V. 8ALIQ RaU. 

# U.P.L.B. (A.) 61-1923 Ail. 310. 

—— S. ii% — Acquieicenee — Aoie on one 

basil. 

Where the correspondence between the 
parties showed that they prooeeded on the 
assumption that tho plaintiff was antitied to 
exeroiee a certain right the defendants who 
have Boqnieeotd in it, wets estopped from 
disputinc it. (Eayi/i, J.) LADHABAI t>, B1R 
JAMSKTJX JUIBHAI. 43 Botn. 101- 

43 1.0. 863-19 Bom. L.K, 816. 
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EYIDHNCE ACT (I of lB72j. S. 113-Aeqoiu- 
cence. 

8. 115 — Acquieicence— Mint* — Work- 
ing of, by co sharer. 

Where a co-sharer knowing that a lessee 
from anothor sharer was spending large sums 
of money to develop ibe mine, did not promptly 
come id with his claim for an account of the 
profits. his claim after lone time could be 
barred by acquiescence. ( Fletcher and Shatntul 

Buda, JJ.) Bengal Coal Company, Ltd. 
V. MONORANJAN BaGCHI. 44 I C. 267- 

32 C.W.N. 441. 

S 11 9 —Acquiescence — Laches— Effect 

of. 

There is a distinction between a case where 
the acquiescence alleged occurs while the act 
acquiesced is in progress, and another where 
acquiescence takes place after the act has 
been completed. In the former oaie, the 
acquiescence is proof of aiseut. In the latter 
case, when the act is completed without any 
knowledge or without any assent on the part 
of the person whose right is infringed the 
matter must be determined on very different 
legal considerations. A right of action has 
then vested in him. and mere delay to take 
legal proceedings to redress tbe iojury cannot 
by itself, constitute a bar to such proceedings 
unless tbe delay on his part, after he has ac- 
quired full knowledge, has aflseted or altered 
the position of bis oppouent. A person cannot 
be barred of hi? remedy on the ground of waivsr 
unless at the time of the alleged waiver he is 
shown to have oeeD fully cognizant of hie right 
and o! the facts of the case. (Mookerjee and 
Chapman , JJ.) SHYAMA CHARAN Baibya v. 
PRAFCLLA 60NDARI GUPTA. 

19 C.W.N 882 = 10 1.0. 161 = 21 G.L.J. 817. 

S. 115 — Acquiescence — Knowledge 

essential. 

The mare fact that tho accounts of tha 
Administrator pendente l tie were passed and tha 
plaintiff raised no objaotioo, would not operate 
as an estoppel. Acquiescence cannot bs imputed 
where there is no evidence that ike plaintiff 
knew the facts as represented to be inoorrect or 
that he did not rely on the representation. 

( Jenkins , CJ. and Woodroffe. J.) OSMAND 
BEEBY v. KHITISB CHANDRA. 41 Cal. T7 1 =» 

28 I 0 211-18 C.W.N. 681. 

8. 118 -Acquiescence— Silence — Sale 

of joint preperty by one of three brothers- 
Other brothers standing by tor years and allow- 
ing vendee spend large sums on building. 

Where cne of three brothers sold ancestral 
property and the other brother! with knowledge 
of the sale kept quiet while the vendee was 
spending moneys in building on the land eold : 
Held, that the plaintiffs' long silence coupled 
with the faot that they knew all along of the 
building operations and abstained from assert- 
ing their own rights, showed that they 
acqniesoed in the sale and that they were 
consequently estopped from asserting those 


EYIDENOE ACT II of 1872). 8. 118— Acquies- 
cence. 

rights in a suit. 177 P.W.R, 1911. 13 Bom. 
L.R. 16 1 , 19 Cal. W.N. 992 : 39 P.W.R. 1910. 
Foil. 20 C.W.N. 657 ; 9 All. 434 ; 16 All. 326 ; 
21 All. 4S6 (P.C.). Ref. ( Broadway and 
Harrison, JJ ) DHANPAT RAI v. GURAN- 
DITTA MaL. 2 Lah. 288 = 64 I.G. 620- 

10 P.L R. 1922. 

- 8. 115— Acquiescence — Hindu rever- 

sioner — Widow's act. 

A widow allowed an occupancy tenant to 
exchange od 6 of his occupancy fields with a 
non-occupancy one. Plaintiff who was one of 
the collaterals of the last male holder and a 
lambardar did not object to the exchange but 
affixod his seal to the patwari’i report at the 
time of mutation. Subsequently the occu- 
pancy tenant? 6ank a well in the field obtained 
by him under the exchange but the plaintiff 
did not object. Six years after the exchange 
be sued for a declaration that tbo exchange 
would not sffact his reversionary right. Held , 
that the plaiotiff having acquiesced in the 
exchange ana having failed to object to tbe 
sinking of the well was estopped frem objecting 
to tho exchinge. (Abdul Raoof , J.) ILLA-UD- 
D1N V. AMIR UL LAH. 66 I.C. 874 = 

2 U P.L.R. <L) 105. 

S. 113 — Acquiescence — Knowledge of 

transaction— Estoppel. 

In a suit by a reversioner for reoovery o* 
properties alienated by his father it was found 
that he was aware of the sale, that be was pre- 
sent at tbe time of its execution and registra- 
tion and that bs took no steps to question the 
sale for more than 1 1 yean. Held, that there 
wa9 an oitoppel by title barring the plaintiff's 
claim. ( Broadway , J.) 8HER KHAN v. ALAF 
Khan. 41 I.C. 391. 

— - 8 . 115 — Aequieseence-- Sale by father — 

Building by alienee — Son's siltnae. 

The vendor's son standi by, while the land 
eold by his father is being built upon by tke 
vendee and sues for possesion 11 years after 
tbe sale on his father's death eayiDg that the 
eale was without necessity and consideration. 
Held, the eon we9 estopped, on the ground 
of acquiescence from contesting tbe alienation. 
\Shth Din and Cheexs, JJ.) GOBICHAND v. 
Ram Chand. 12 I.C. 728-177 P.W R. 1911. 

S, 115 — Acquiescence — Building on 

land without tills— Silence. 

Wallis. O.J. — If a man builds a house partly 
on hie neighbour's land and tbe neighbour 
acquieecee, Courts of Equity will interfere to 
prevent him from disturbing the house when 
completely finished. Seshagiri Aiyer , J. — The 
principles of equitable estoppel can apply to 
only executory contracts and not to executed 
contracts. Where title oan be acquired only 
in a particular way there is no room for the 
application of the dootrine of estoppel. 8. 116 
ol the Evidence Aot does not apply to oases 
where two parties exchange plots by means of 
an unregistered agreement and one 00 
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EVIDENCE ACT (I of 1872), 8. 118— Acqaltl- 


EV1DSHCE ACT (I of 1872), 8. 118— Adml« 
alon. 


cence. 

the ground of non registration seeks to get 
baok possession of bis land alter ooen 

built upon by the other. 42 C. e0i T P ; 0, * 
(Wallis, 0 J. and Seshagin A\yar % J.) waua- 
NATHAN CHETTY V . RAMA6WAMI CHETTY. 

30 MX J. 1-lfiHL.T, 114- 
82 2.0. 6- (1818) M.W N. 1048. 

[Opinion of 8eBha*iTl AiyaP. J ; . «P h6 “ ln 

40 Mad. 1134 = 41 l.C. 138- 

at M L.J. 2531. 


S. lib — Acquiescence — What consti • 

tuUs , 

Mere acquiescence or abfenos of interference 
on the part of daughter who olaimed a share 
4 n the property would not amount to a consent 
which the section requires. I Lindsay t J.C.) 
BADRUNNI8SA V, RsM BAHAR06B. 

89 I.G. 873—7 O.L.J. 78. 


8. 118— Acquiescence- Tenant building 

on land — Knowledge of landlord— Ejechnent. 

An undor-proprteiaey tenancy for life with- 
out power of alienation was granted to a person 
by a superior proprietor. Tho grantee died, 
but the superior proprietor did not enforce the 
revorsion bat allowed a trespasser to assert 
that title and continue to pay the uader-prc- 
.prietary rent. On the faith ot the trespasser 
being treated and reccgnieed as an under- 
proprietor ho did aota which were to the 
Advantage of the supsrinr proprietor. Held, 
the superior proprietor waa estopped from 
denying the right of the trespasser to bold the 
property in question as an under-proprietor for 
life without power of alienation. (Kanhaiya 
Lai and Daniils. A J.Oa.) MUSSAMXIat JANKI 
•KUNWAR V. MIT8A 8EN 8INOH 

84 I. C. 801 = 6 0 L.J. 698. 

8.^ 115— Acquiescence— Knowledge of 

.facts essential— Pre-emption' 

In a pre-emption suit if estoppel by acquies- 
cence as diitinot from that by the prescribed 
ootioo ie pleaded, it most be proved that the 
pre-emptor had full knowledge of what was 
going on and not merely the knowledge that 
there was a proposal to 9ell the property to 
.some oae oc another for a oertain price. (Lyle 
and Ashworth , J J.) Hanuman BlNQH v. 
Adiya Prasad. 91 1.0. 820-23 O.C. 823. 


“—8. 113 — Aequitsctnce — Building c 
trespassed land . 

Where a person builds upon lands on whio 
he has trespassed, the true owner is under n 
obligation to interfere with suoh building an 
the trespasser oannot plead that the owner i 
estopped by hie acquiescence. (Kanhaiya La 
JiU.) PADDU V. MAHaBIR PRaSAD 

98 1 0. 681-6 OX J. Ill 

“ _ *•. J l . t| — Aequinunet— Landlord an 

*n«i(-Diha»ri landt—Buit by tup trier pr< 
iprtitor. r 

* d { hdar *»m bean to tha kaowladp 
th # prafioa. anpuior pwpti.tor. of tb 
>»ill»ga in whiofa tha mit plots wera litaaUc 

Vol. m— 80 


•ojoying and mortgaging hi* d'hdart tigh is 
foe mots than 13 jeare prior to the euit, the 
present superior proprietor cannot question 
the di/idar's under proprielary rights. 8 0.0. 
145, Diet. (Kanhaiya Lai. A.J.O.) J^S^pN v. 
SHYAM SUNDAB. 33 1.0. 441-19 O.C. 27. 

S. 119— Acquiescence— Erroneous pro- 

endings . 

If parties consent to a course not strictly in 
accordance whioh the procedure prescribed by 
the rules and do not objsot to it, they are not 
entitled to turn round afterwards and seek to 
get some bensfit from the failure to abide by 
tho procedure in the seme way as if they had 
objeoted at the start or if they had no notice 
of it. (Miller. O.J. and Roe, J.) RATNAKAR 
GOONTIA u. CHAMBA 8ATPASTY. 

511.0. 881-4 P L J. 347. 


_ . 8. US — Acquiescence — Trespasser 

building upon another's land— Building with 
knowledge of defective ftfl*. 

An owner oau insist on having back hi* land 
with all the additional value which a stranger 
had imprudently added to it knowing that he is 
not tho owner. (Chapman and Atkinson. J J.) 

stocking b. vt Tata iron and btbbl Coy. 

* P.L.W. 183-2 P.L J. 600- 

41 1.0. 175 — (1917) Pat. 273. 


S, 115— Acquiescence — Laches — 

Difference between . 

Wheio Ihero is a statute of limitation the 
objection of simple laches does not apply until 
the expiration of the time allowed by the 
statute. But icquioscenoe ie a different thing \ 
it means more than laohet. If a party who 
could objoot stands by and knowingly peTmite 
another to incur an expense in doing an not 
under the belief that it would Dot be objeoted 
to and ao a kind of permission may be said to 
be given to another to alter his position, he 
may be said to acquiesoe. (Maung Kin % J.) 
APPAN OHARAN U. KYSE ifA. 41 1.0. 783« 

11 Bar. L.T. 190. 


8. 119— Acquiescence — Whin creates 

an estoppel. 

Acquiescence after exeoution of a deed by a 
third pasty does not give rise to estoppel. 
There is a great difforenoe between acquiea- 
oenoe in an aot still in progme, and mere sub- 
mission to it after it has been done, as auoh 
submission oannot change tha past. ( Bartnoll , 
0.0. J. and Tteomey , J ) RaTHNA PILLAI p. 
N. P. Firm. 7 Bar. L T. 88-24 I 0. 60- 

7 LIB. 301. 


Admleiioa. 

—8. ill— Admission of adoplton in 

documents— Bffeot. 

Exeoution of a registered dooument declaring 
tha adoption of another, and in mutation pro- 
oeedinge, deaoription as the guardian of suoh 
adopted ion and a compromise entered into 
wherein for valuable consideration, all inten- 
tion of repudiating enoh adoption wae given up. 
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EYIDBNCE ACT (I of 1871), 8. 119-idraii- 
• ion . 

oper.t. as an eslopj.l and the person cannot 
allege that there was no adoption. [Rafiqua 
and Piggoit, JJ.) KUNVfABI UDIT NabataN 
81NQB v. DIVAN RANDHIR SINGH. 

L. R 3 A. 84a 

• 

S. ItS— Admissions— Trustee, naming 

a certain person to be appointed as hi i substitute 
— Right to impeach app§%ntm$ni . 

The mere fact that the trustee named a cer- 
tain perron to be appointed as Receiver, would 
not prevent him from questioning the appoint- 
ment on appeal, though hie objection to the 
appointment of a Receiver 11 disallowed. 
{Piggoit and Wa l»h, JJ.) Vf AH AM AD ASKARI 

v Nisar Husain. 48 All. 811- 

10 I C 101-10 A L J. SO. 

8. 115 — Admissions— Compromise of 

pr$viouB litigation— Fraud. 

Where in pursuance of a compromise of 
disputed claims the defendant acknowledged 
the title of the plaintiff, they oould not set up 
their fraudulent lease from a third person 
against plaiotifl'e interest in the land whioh 
wai admitted and reoognised by the compro- 
mise. ( Fleleher . J.) 8BIRAM CHANDRA V. 
DHARAAI Dhau Ghose. 55 1 0. 488. 

8. 115 — Acfmisiionj— Waiver — Know- 
ledge of nght . 

Where oertain properties were not the sub- 
ject of an arbitration award botween the 
partiee bat the plaiotifl subsequently sued 
for partition, Held, that waiver of plaiotifl'i 
right oould not be inferred from plaintiff's 
omission to give evidence aud explain when 
and how he oame to know tbst tho property 
was joint. In the abeence of evidence that 
at the time of the arbitration, plaiotifl knew 
the property wie joint, his admiaeioo would 
not amount to waiver. Being gratuitous it 
did not creato an estoppel. [Wilbsrfcrcs and 
Marlinsau, JJ.) MaNOHab Lad v. Nanak 
CHAND 51 1 C. 503-68 P R. 1919. 

8. 115— Admissions— Former suif— 

Eilopptl . 

A person elating in a former euit that an 
alienation by him may be treated a9 sale, 
does not debar him from pleading that it wa9 
a mortgage in a subsequent suit for pre-emp- 
tion. (Martxneau, J.) TAKaYARamv Wassu 
MI6SER. 50 I.O. 55* 

S. Ill — Admitiiont — Value of 

evidence. 

A mere admission of the right of one party 
by the other in a previous oase betweeu the 
same parties does not create an estoppel. Bui it 
is a 6trong piece of evidence against the person 
making such admission. {Scott'Smith and 
Jonss. JJ.) Sultan v. Ghulla. 

68 P.W.R. 1917-41 1.0 888- 
180 P L R. 1917. 

1 . 11$ - Admissions— Estoppgl. 

A party or person claiming threugh another 
who has made a statement in a previous oate 


BYIDENCB AOT (I of 1872), 8. 115- Attesta- 
tion. 

is not estopped in the subsequent case from 
proving that the admission in that statement 
was mistaken or untrue unless some othtr 
person has been induoed by them to obange 
his position. 29 AX J. 84 (P.C.) Ref. te. 
[Eanhaiya Lai and Kendall, A.J.Cs.l, 8URAJ 
BAKHSH v. CHHAB Kuab. 88 TO 98 = 

1 O L i. 681. 

8. 115— Admissions— Estoppel. 

An admission ey X in » deed of compromise 
of the right of Y to enjoy certain property in 
lieu of maintenance does not amount to an 
inducement to third persons that Y has a good 
title to the land so that when X impugns the 
validity of the compromise, a transferee from 
Y oanoot eet up the admission ai estopping X 
from oUiming the land. (Mullick and Atkin- 
son , JJ.) BaLVADRU 8am ANT SINOB v. 
Bimbadbar Rot 1 P.L J. 109 = 

38 I 0. 841-2 P.L W 396. 

S. Ill —Admissions— Pleader— Trial. 

A party to a suit cannot dispute the correct- 
ness of hn pleader's admission for tho purpose 
of dispensing with further proof. (Pratt, J.C. 
and Crouch, A J C.) VlSHUNDAS v. MUNI- 
CIPALITY OF HYDERABAD. 81 1 0. 494- 

9 8 L R. 220. 


Attestation. 

S. Ill— Attestation— Effect of— Net an 

estoppel , 

AUeatatioD of a deed by itself ostops a man 
from denying nothing whatever excepting that 
he has witnessed the execution of the deed. It 
conveys Deither direotly nor by implication, 
any kaowlsdge of tne oomentg ot the docu- 
ments. operate as estoppel, the signature 
must be shown by independent evidence 
to have been meant to involve consent to 
the transaction. iLordBuckmaster.) FANDU- 
RANO KRISHNAJI V MARKANDBYA TUKA- 
BAM. 42 M.L J. 438 = 26 C W.lt. i01- 

18 N.L.R. 1-10 A L J. 300- 
I N L J. 6 = 11 L W. 485-35 CLJ 409- 
30M L.T 849-24 Boro. L R 157- 
49 I A. 18-1922 P.0. 10 (P.C )r 

S. 115— Affiliation is not consent. 

The mere fact of attestation dooa not raise 
any presumption that the attesting witnesses 
were aware of the contents of the dooument, 
and hence a plea of estoppel cannot bo founded 
on the faot alone. ( Stuart and Sulaiman, JJ.) 
UDAI BHAN SlNQH P GAJRNDBA 8INGH. 

1928 All. 28. 


— S. 110 -Atlsstaticn— Entries in Kho- 

r\t as mortgages s. 

Where the defendants had been shown in a 
Ihexoat as mortgagees in possession of certain 
ande whioh they had attested, the Oonrt had 
»ower of drawing an inference of fact from 
uoh evidence, whioh. if uorebutled wool 
utop the defendant. {Walsh, J») 

RANJITA. 11 1 C ‘ 
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BYIDEHOE ACT (I of l»2i, 8. llfl-itle.U- 
tloi. 

1. Hi— Adulation— Eslopp,!. 

A re»«r«ioDer i( eetopp.d (com cont.stiDg the 
▼alidUy of »n alienation by icon o( hi. baying 
signed a dsed of ixcbange o( tbe disputed 
property. J.) GANDA SINGH V. 

GULABBJNGH. 68P.WR. 1814- 

28 1.0. 711-118 P.L R. 1914. 

B. 11 *— ItUtUition by p,t»cn inltrttt- 

td— WhUhtr amounli lo rdprtuniatitn. 

The question whether an attestation by a 
person interested amounts to repneentation is 
a question of (aot depending oo tha nature o( 
particular caie. (MilUr and Abdur Bahtin, 
JJ.) SOBBAMANIAM CHBTT! V. DOBAI 
* BINGH Tivar. 24 H.L.J. 41 — 16 1.0. 946 — 

(1916) M.W R. S65. 

1. 116 — AUgttation — Representation, 


To give rive to estoppel no aotaal representa- 
tion it ncctiiarj. 20 0. 296 (P C.) Ret. It need 
not be verbal. It is quite enough that the 
conduct of tbe party leads another to aot in tbe 
belief that he aiserts no claim to the property. 
Attestation may in certain caret oreate an 
estoppel. If tha auotion-povohaeer allows another 
to remain in possession for a long time and 
Attssts a sale-died by him, his oonduol estops 
him from claiming the benefit undsr 6. 317 of 
C.P. Code ol 1661. Per Sadasttia Aiyor, 
i.— Estoppel does not givs rise to a cause ol 
aetion but is only a bar to defendant’s plea in 
answer to tha aotion. (8undara Aiiar and 
Sadagiva Aiyar . JJ.) KANDA8AMI Pil&AI v . 
Rangaswami Naina. S6 Had. 564- 

26 M L J. 801 — 16 M L.T. HI- 
16 I.C. 60 — (1911) M I N, 681. 

S. Ill— AiUiiation— Hindu widow— 

itiverieonsr. 

Where tbe heir of any deceased Hindu 
deliberately allows the widow to bold herself 
out as a true owner and attests the mortgage, 
deed in proof of bis oonrsnt, be oannot be 
allowed lo resile from that position and deprive 
the mortgagee of the money advanced on tbe 
faith of that representation as ha ia estopped 
from sitting op tbe invalidity of tbe mortgage. 
20 Oal. 296, Ref, {Kanhaiya Lai, A.J.O.j 
GA JADAR Ll Ei v. GHOLABA. 60 LO. 686- 

2 O.L J, 168. 


B, itfk— Attestation— Effect of. 

The mare attestation of a dead doai not 
oitop tha tileries from olalming hie title un- 
1#aB it is established that he had full apprehen- 
sion and knowledge of tbe oonlanta of the 
aooumant and that in tome way or other it 
"as signed with a viaw to aflsot his interest in 
tuft properties in suit covered by it. (Miller, 

Ka NHU lalmarwari 
v. PALU SAHU. • (1010) Pat. 606- 

I U P L.R. <p.) 171 — 0 P L J. 961- 
911.0. 199-1 P.L.T. 9*6. 

“VV Ht-^itutation— Effect of, 

against a person obel* 
nOt nat alp bltauie he took an aolive 


EVIDENCE ACT (1 of 1B72). S. 118 -Con- 
duct. 

part in bringing about tbe Bale and attested 
it. iFawtelt and Crump , A.J.Cp.I 8HAHAB 
UDD1N v. VOHIDBUX. C6 I.C. #92- 

14 S L R. 12. 


Conduct, 

8. li 8- Condu cl— Transferor disclaim. 

imp transfer. 

If a person holding a full proprietary interest 
under a sanad from the Govrrmneijt hae 
disposed cf that properly. No suit foe re-poseaa* 
eion of the property so granted can be main- 
tained. (Lord (S^taw) Ganpat v. Ladawiya. 

12 L tf 674-66 I 0 676- 
16 H.L.R. 59 (P.C.). 

S 116— Condv$t—Eindu revirtionsr 

— Consent to alienauon by widow. 

A Hindu reversioner taking mortgage frem 
an alienee from a Hindu widow is not estopped 
from disputing validity of the alienation after 
death of widow. (Lord Dunedin) RANGASilfI 
GOUNDAN V. NAOHIAPPA GOUNDAN. 

*2 Mad. 518-16 M L J 493- 
17 A LJ 866 = 29 C L.J 319- 
21 Bom. L B. 140-23 G.W.H 777- 
11619) M.W.N. 162-20 MLT.flo 

10 L.W. 109-90 I.C. 491-46 I. A. 76 (P C.). 

[On appeal from 16 I C. 757 — 
28 M.L.J. 1 whloh ilee<f was on appeal 

from 28 M.L J. 8.} 

S. 115--Cendtrcf — Hindu reuerstoner 

— Conveyance b p widow— Reversioner joining 
in conveyanee. 

Where a puvohaier from a Hindu widow is 
aware of the limited powers of vendor a rever- 
sioner who joins in the conveyance by the 
widow is not estopped from olaiming proper- 
ties on the death of limited owner if tbo 
alienation was not for a justifying neoessity. 
The dootvine of title feeding tbo estoppel ie 
inapplicable. (Mr. Amur Ali.) GUB NARA- 
YAN v. BBRO Lal BlNGH. 46 Cal. 666- 

28 O.W.N. 821-1 U.P L.R (P O. 1- 
17 A L.J. 68-86 M L J 68- 
49 I.C. 1-6 L.W. 368 (P.O.). 

[On appeal from 7 I C. 218.] 

S. 113— CoHdttaf— Hindu reversioner 

— Compromise of disputes with widow— Taking 
bills /If— Estopped from claiming estate. 

On the death of a Hindu leaving a widow 
and a daughter his sister's son (the appellant) 
and other members of tbe family disputed tha 
right of the widow of the deoeaaed lo suooaad 
to the property left by him. Tbo appellant 
was a parly to a compromise of these disputes 
made in 1892 by wbioh tbs property was 
immediately divided. He did not himself taka 
a shave under the compromise* but he was 
thersby reoognised as tbe adopted son of a 
brother ot tbe deceased whose widow look a 
share. In 1698 tha appellant obtained by 
relinquishment possession of the share of the 
property allotted thersby to hsr. In 1919 tha 
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widow of the original holder died, and the 
appellant and his brother claimed the entire 
properly as reversioners]: Held, that the appel- 
lant having entered into and taken the benefit 
of the compromiee was precluded from claiming 
as reversioner. 31 B. 165, Dipt. (Sir John 
Edge.) KaNHAI LaL v. BRIJ LAL. 

40 All. 487-22 O W N. 514 = 8 L.W. 212 = 
24 M L T. 23-33 M L J. 439- 
16AL.J 118-11918) M.W. N. 709- 
28 C L J. 394 = 3 Pat. L W. 294- 
50 Bom. L R. 1048-47 1 0. 207- 
43 I. A. 118 (PC). 

8 . 1 18 — Conduct— Mortgage— Priority 

— Waiver. 

A prior mortgagee waiving his priority as 
against one item of the mortgaged property is 
not estopped from eoforoine it against the 
remaining items. (Sir John Edge.) PADARATH 
Halvai v. Ram Narain Upadiya. 

37 AH. 474-42 I. A. 143-13 A L J 809- 
• 19 C.W.N. 991 = 17 Bora. L R. 617 = 

18 M L T. 83-2 L W. 639-29 MLJ. 159- 

22 0 L J. If 8 = 30 1 0. 363- 
(1913) M.W N. 709 IP O ). 


8. 118— Conduct — Withdrawal of 

application— Reference- Award. 

Where one of the applioant9 withdrew hie 
application for revision cf the ordor ofdiimissal 
of his vuit b»«ed on a certain award, he is not 
precluded from challenging the award especially 
where the Court held that the reference to the 
arbitration was bad. (Afr Amur Al% ) PaDMaN 
v. HaNWANTA. 23 P R. 1918- 

18 M L T. 14-19 0 W N. 429- 
13 A.L J. 801-17 Bora L.R. 609- 
2 L W. 143 — (1914) M.W N. 400 = 
22 C L J. 1 #2 — 110 P.W R. 1913- 
39 M.L.J. 307-29 I 0 . 807- 
11 P L.R. 1916 (P.0). 


S. 118 —Conduct — Adoption— Hindu 

widow— A tut lion of authority from husband 
and adoption of a boy— Subsequent treatment a i 
adopted ton— Widow chopped from denying 
adoption— Estoppel personal. 

Where a Hindu widow asserted in the meet 
solemn manner under her hind and seal her 
husband’s authority to adopt a eon, and in 
pureuance of such authority adopted a boy 
from another family exeouted a deed of 
adoption in hie favour brought him up as he? 
son, married him suitably and after some 
time sued for a declaration that the adoption 
was invalid owing to want of authority from 
her husband. Held, that though the authority 
was oral and its preoiee terms could not be 
ascertained, the widow was estopped by her 
oonduot and declaratione from alleging want 
of authority, and further, that tho same 
evidence showed that the authority wag not 
exhauated by two prior adoptions. The 
estoppel of the widow would only be personal 


to her and not bind the reversioners. ( Lord 
Robinson.) Dharam Kunwar v . Balwant 
Singh. 31 All. 398-39 I.A. 142= 

16 C.W.N. 674-9 A L J 7J0- 
11 Bom. L R. 488-11912) M.W-N. 64 = 

13 M L T. 96-14 0 L J. 60 = 

18 1.0. 678 -23 M.L J. 200 (P.Q.). 

S. 118— Conduct, 

Where a person gets another's name recorded 
19 owner of a moiety of the property, and on 
the faith of that, another purchases it at an 
aqotion ialt, the former cannot later on olaim • 
ownership of the same. (Ryves and Daniels, 

J J.) Mathura Prasad v. anandi Kun- 
war. 21 A.L.J. 498-L.R. 4 A. 533- 

1924 All. 63. 


S. 115— Conduit— Agre went regard - 

xng division of property— Enjoyment of benefit 
thereunder— E[f set of % 

Where an agreement relating to division of 
family properties is entered into and Ihe parties 
enter inlo possession of the properties allotted 
and oocnpy it for a long time, they are estopped 
from setting up their Independent rights dehors 
tbe agreement and from denying the rights of 
the other pariie9. (Ryves and Ockul Prasad, J J.) 
BAHADUR 8JNGH t>. RAM BAHADUR. 

43 A. 277-21 A L.J. 140-L R. 4 All. 103 = 

1921 A. 204. 


8. 113 —Conduct— Compromiee - Title 

— Rtcognilion cf— Proceedings under 8. 145. 

A dispute under S. 145, Cr. P. Codp, relates 
cnly to th9 possession of the properties and oon- 
acquently a compromise of the proceedings does 
not estop a p\rty from denying the title of the 
other. (Banerji and O ehul Prasad, JJ.) GOPI 
DAS' v. MADHO LAL. 20 A.L J 9!2 - 

A R K 1*9-1092 All. 77. 


S. i\S— Conduel— Admission of adop- 
tion in documents— BfTect. 

Where a person executed a registered docu- 
ment diolanog he had adopted another, and in 
mutation proceedings described himself as the 
guardian of such adopted eon and even entered 
into a compormiso wherein for valuable 
consideration he’ gave up all intention of 
repudiating euch adoption, he wonld be 
estopped from alleging there was no adoption. 
( Raflque and Piggoit , JJ.) KUNWAR UD1T 
Narayan Singh u. Divan Randir 8ingh. 

20 A.L.J. 943-1923 All. 58. 

•S. 115 — Conduct— Right to easement 


Wh«re the plaintiff by hie oonduot permitted 
be defendants to believe that they would have 
he right to use the water of the well of the 
ilaintiff and the defendants relying upon the 
termiiiion had aoted upon the belief that they 
vould be entitled to that right the plaintiff 
vis eatopped from denying the righte of the 
lefendants under 8. 116, 

Shah and Harvard, JJ.) ANARTA MOBABAO 

, 8«U VlTHO. ■ ." J; 
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B. 118— Conduct — Judicial order — 

Party taking benefit of, estopped from impeach • 
ing it. 

Where a party baa adopted an order of 
the Oonrt, and acted under it he cannot 
after he hae enjoyed a benefit under the 
order, contend that it is valid for oDe purpose 
and invalid for another. The plaintiff appealed 
against the decree in eo far B9 it disallowed 
compound interest. After the appeal had been 
filed, against that part of the decree whioh 
disallowed oomponnd interest he aoceptcd the 
oosts (deposited by the respondent) and which 
was decreed by the lower Court on the basis of 
simple interest as to whioh there was no dispute 
and which the plaintiff would have got in any 
event whether the appeal succeeded or failed. 
Held , in these oiroumstanoes the principle of 
estoppel did not apply to the present case and 
the plfl. oould proseoute the appeal. (ChatUrjee 
and Cuming , JJ.) Jogendra Nath Banebji 
v . Khoda Buksha Biswas. 72 1C. 664. 

B. 118 —Conduct. 

Where B. in oonjnnotion with his deoeased 
brother’s wilt exeouted a mortgage alleging in 
the deed family necessity, and title to deal with 
whole property, but subsequently when the 
shares of tho deceased members of the family 
oame to him by inheritance is estopped from 
setting up a olaim againBl the mortgagee and 
his representative on the ground that they were 
aware of the true Btate of things. [Greaves 
and Ghost, JJ.) 0ABODA PRASAD v. GOSTO 
Behabi Habra. 27 C W.N. 948 = 

36 C L. J. 78-1122 Cal. 841. 

8, 118— Conduct— Hindu joint family 

— Father— Benami transfers— Sons recognising 
transaction . 

Where in a joint Hindu family consisting of 
the plaintiffs and their father, the Utter as 
manager of joint family properties entered into 
several benami transactions for the purpose of 
saving a portion of tbe estate from the hands 
of a mortgagee axsoution-purobaser, and being 
accepted by; plaintiff on that footing, rights 
had sprang up, baaed on those transactions. 
Held, that plaintiffs having aoceptcd the trans- 
actions entered into by the head of tbe family, 
they were bound. (ChatUrjee and Duval , JJ ) 
BADDAN CHANDRA V. NANDA PBA6AD BlNQH, 

IB 1.0. 228. 

T 118— Conduct— Extent ion tale — 

Deposit bp transferee — Withdrawal of dspoaif — 
^anaford cannet dispute ails of transferee of 
JwWinp, 

A landlord who withdraws tho amount 
deposited by the transferee of a non-traneferable 
Holding to set aside its Bale under 8. 310-A of 
® 0< * # °* wRhout raising any 

objection cannot maintain afterwards that the 

! r#fl not txom blfl PurohasB a good 
Wife t°« lh# holding. 6 O.L.J. 601, Foil. 
LMooAer/ii and Beacheroft , JJ.) Gadadhab 
GHOSH tl, MlDNAPUB Zt&lINDARY QO., LTD, 
*'* 48 1.0,742, 


EVIDENCE ACT (I of 1872), S. 118-Con- 
duct. 

S. 118— Conduct— Will— Hindu widow 

— Estoppel, whether arises by accepting an 
invalid will by a Hindi* widow . 

Where a testatrix disposed of her woman’s 
estate by a will to her daughter with some 
allowance to her son, the fact that the 6on 
accepted tbe will does not amount to an estoppel 
and preclude him or his eon from disputing 
the tide of the daughter under a will. 
(TVunon and Sheepshanks, JJ.) DURGADAE 
KHAN v. ISHAN CHANDRA DKY, 

89 1C. 213 = 44 Cal. 143. 

S. 118 — Conduct — Londloid and 

tenant — Purchaser of non- transfer able holding 
under a mortgage decree— Paying amount of 
subsequent rent decree aqainsf recorded tenants 
—No notice to landlord of the payer's interest 
— Landlord not estopped from disputing the 
payer's interest . 

The mere fact that the landlord withdraws 
the deposit ot the amount of his rent -decree, 
made by tbe plaintiff purchaser ot a non-trana- 
ierable holding in execution ol his own mort- 
gage deoree, to prevent a sale of the bolding by 
the landlord in execution of his rent deoree 
against tho reoorded tenants (obtained eubee- 
quent to the purobaee by the plaintiff under 
bis mortgage deoree) does not estop the land- 
lord from disputing the plaintiff’s right, in the 
abeenoe of any notice as to the plaintiff’s 
interest in the holding, [Chilly and Walmsley, 
JJ.) Bharat Chandra Galai v. Pra- 
MATHA NATH ROY. 84 1.0. 387. 

B. 118— Conduct — Landlord and 

tenant . 

Where a landlord-mortgageo of the holding 
sues his mortgagee, be is estopped from ques- 
tioning tho validity of a prior mortgago of the 
bolding on tho ground oi its non transferabi- 
li Ay and that it was effcoted without his con ~ 
6ent. (Woodroffe and Chaudhuri , J J.) NATA- 
BAR BARKAR V . NATABAR MANDAL. 

33 1.0. 112 

8. 1 IB — Conduct — Mortgage by <ujo. as 

co owners— Mortgagor, if can question title of 
eo- mortgagor. 

If A and B jointly mortgago to X a property 
whioh ataude in their names on tho allegation 
that they are proprietors in respeot of tho 
shares for whioh thoy aro registered, it is futile 
for A or his suooeseor to oontend subsequently 
as against X or his representative, that B had 
no title to the property and that A was the solo 
owner. 11 B.L.R. 46; 19 W.R. 292; 22 CaL 
909, Ref. (Mookerjeo and B*achcro]t % JJ.) 
BALDBO NARA1N JHA V Bbaya Lad BlNQH*. 

30 1.0. 47 = 21 O.L.J. 135. 

8. HI -Conduct— Adoption— Sever- 

sianer— Estoppel by conduct. 

The dooitine of estoppel by oonduot is ap- 
plicable to invalid adoption!. Where a rever- 
sioner deals with a person alleged to have been 
adopted by the last male owner as suoh and in 
that ©apaoity aooepts a pafni from him, he Is* 
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estopped from denying the status of the Utter 
as adopted son. {FiSlcher and Walt% tley, JJ.) 

Kibanbala Devi c. Balicharan Singha. 

30 l.C. 29. 

S. Ill -Ccndu:t — Landlord and 

tenant— Separau holding i treated at one— 
Notice ot ejec.ment. 

Where a landlord has onae treated separate 
holding* cf a teuaat as one and sued for arreara 
of rent in respect of all of them in one suit, be 
is estopped from subsequently serving notice of 
ejectment in respect cf some only of the hold- 
ings. IBaillie, S.M ) TULSHA DEI v. 
Mahabir. 27 I.G. 381-1 C.L.J. 722. 

S. 113— Conduct — Partition suit. 

In a partition suit the High Court passed a 
decree determining the respective eharee of the 
parties. Defendant appealed to the Privy 
Council and p 3 ndins the appeal to Privy Coaocil 
the parties entered into an agreement by which 
partition was effected by mates and bounds 
Subsequently tbs defendant's appeal was dis- 
missed. Usld, on an application by defendant 
to have the ekrarname filed, that as the deft, 
prosaculed the appeal after the execution of tha 
ekrarnama, he c:u!d not insist on its terms 
being carried out. (Suphsn and Multick, JJ.) 
LOKENABAIN t\ JBO LAL. 24 I.G. 173. 

1. Ill— Ccnducl— Accept ince of nnt 

by landlord . 

Acceptance of rent under protest, does not 
estop the acceptor from impeaching the tenancy 
as such acceptance does not oreate landlord and 
tenant relation. IMookerjee and Beacherofi , 
JJ,) Mookunda Lal Chakbaburti 9. 
Kalipeasanna OHATTEBJBE. 21 l.C. 898 — 

19 C.L.J. 244. 

S. 115 — Conduct— Invalid grant — 

Acuptancs of nnt. 

In the case of an invalid grant, acceptance 
of rent from the grantee does not amount lo 
recognition of the grant and does not validate 
it. (Mooketjee and Beaehtrolt . JJ.) RADHA 
Madbab Narain p. Milan Mahato. 

11 I.G 104-18 O.L J. 23. 

8. Ill -Conduet— Voidable Iransac 

lion . 

A person may by his conduct or acquiescence 
make a transaction impeachable by him unim- 
peachable after a lapse of time. 1 Eolmwood 
and Chapman, JJ ) HARICHABAN BOSB *. 
Habi Das Rot. 18 I.G. 803. 

B. 113 — Conduit— Decree— Alteration 

of. 

A decree should be executed as made and the 
parties cannot make a substantial alteration 
therein. But the parties having acted upon 
the dsoree as altered for a long time, the judge 
ment-debtori cannot be permitted to object 


EVIDENCE ACT (1 of 1872'. 8. 118-0..- 

duct. 

to it. validity, whin they h»TO besD b*n.6ted 
fiiooktrju and Btaeh-.ro/t. JJ.) QoHHARi 
Padhan v. Gones Lal Pandit. 

16 C.L.J. 404-17 I.G. |J6 = 
17 0 W.«. 865. 

“ 8. Ill— Conduit— Landlord't conunl 

— Occupancy holding . 

Where the plaintiff mortgages of an cocu- 
pancy holding ootained a decree on his mort- 
gage and after taking a Hukumnamah from a 
co-6harer-Undlord, purchased the holding in 
execution of bis decree and baoame the owoer 
of the land with the landlord’s consent, he 
could not be oueted by any subsequent action 
of landlord. 8. 27 of the 6p. Kel. Act did not 
embody tha only rale of equity applicable to 
tbie case and 8. 115 of the Evidenoe Aot was 
particularly applicable lo tbit case [D Chat- 
t$rji» and N. R . Chatlorjeo , JJ.) HABIMOHUN 
Dey v . Ram Nabain Dgtt. ll l.C. 21. 

8. Ill— Conduct — W on- transfer able— 

Cccupancy holding morlgagtd wiiheut tha land - 
lord's consent — Sale by mortgagor to third parly 
— Purchaser taking fr$$h Itau irom landlord 

— Mortgagee’s mil— Pur eh a ttr , if can plead 
non- transfer ability. 

Where a non-trans fsrable occupancy holding 
which was mortgaged to plaintiff wae sold to a 
third person and the purchaser obtained a fresh 
lease from the landlord at an enhanced rent, 
the purchaser oannot plead in a mit by the 
mortgagee that the holding wa* non-lransfer- 
able. 1 I Q. 964, Bel on. ( ChiUy and Coze, 
JJ.) Radhakanta Bamananda 8ah*. 

39 0*1. 919-11 G.W.H. 4T3-13 1.0. 698=* 

19 C.L.J. 163 

8 111 —Conduct— If party com knweaeh 

an award , i/ act of arbitrator favourable. 

A partv who is benefited by the wrong aot 
of an arbitrator oannot afterwards impeach its 
validity. (A looker jee and Camduff , JJ.) 
Nabsinqh Nabayan Singh v ajodhya 
Prasad Singh 1SC.LJ 110- 

11 1 0. 118-16 C.V.N. 286. 

S 111— Conduit— Denial of locus 

standi. 

The plaintiff who denies the locus standi of 
the deceased defendants’ ions to prooeed with 
as appeal, as they did not come on record as 
repreientativei in the first Court is estopped 
from seeking the execution of his decree 
againet the sons, [llockerjee and Teuncn, JJ.) 
BANTAR BEHABI 8IKDAR V. GOPAL CHANDRA 
Neogi. 10 1.0. 406-14 C L.J. 589. 

8. 118 — Conduit — Withdrawal c/ 

money from Court 

Withdrawal of money deposited under O. 21, 
R. 89, C. P.C., by a private transferee of a hail- 
ing by the landlord and acquiescence in the 
setting aside of the sale estops the landlord 
from questioning the transfer. 6 C.L.J. 601, 
Foil. (Coil, J.) AHMED ALI V. ROBBAN ALL 

9 l.C. 619, 



478 


OIVIL DIGEST, 1911—1923. 


477 

J2YIDENCE AOT (1 of 1672), S. 11S- Con-, 
duct. 

S. 115 -Conduct— Deere* obtained in 

a previous suit ui son of a particular man No 
objection by cc-plainliff as to paternity — Effect. 

Where plaintiffs allowed one S« to join with 
them in a suit against another person and to 
obtain a deoree as the son of a particular man 
without objecting that he was the eon ol the 
man and h*d no right to euo, they should be 
estopped from disputing his property in a suit 
by them for poieoision against paternity. 
(Martingau and Zafar Ali, JJ.) 8UNDAB 
Singh v . Sham SINGH. 1823 Lab. 8S9. 

3. 115— Conduct — Mortgage — Pur- 

cheue lubject to. 

A purchaser assuming liability for the dis- 
charge of oeriain mortgages on the properly 
and receives consideration therefor, ia bound 
by them. (Scoff-Smith and Dundae t JJ.) 
ALLAH DITTA V. GIAN SINGH. 

4 Lah. L J III. 

8. 115- Conduct-Change of petition 

te be proved. 

A statement relied upon as constituting 
estoppel, must be proved to cams change in 
position of Iks party setting up the estoppel ; a 
statement which does not amouot to an 
estoppel, may be admissible in evidence. 
(Leelie-Jones and Mod Sagar, JJ.) ABDULLA 
». Fatmh Mahombd. 62 l.o. 801. 

S, 118— Conduct— Content to mutation 

proseedings. 

When » person appeared at the time of the 
mutation in respsot of the sale ro dispute and 
expressed his consent to it, he oanoot subse- 
quently come forward and impugn it. {8hadi 
Lai and Uariineau, JJ.) Muhammad Umar 
WALL 2 Lab. L J. 108. 

— - — 8, 118— Conduct— Adoption — Agcopnt- 
tien of. 

Where defendant, who oballengsd an adop- 
tion, was the grandson of a party to a 
compromise under which the adoption was 
made and under which he reoeived a material 
benefit and who was present and consenting 
defendant, be ie estopped from disputing the 
adoption and is bound by hie grandfather's 
action. [Broadway, J.) MoiAAN v DHANNI. 

1 Lah. 81-05 1.0. 889=72 P.L.R. 1920. 

8. 115 — Conduct — Arbitration — 

Content given orally— Objection to award. 

.Where a party to a suit does not join in a 
written application for relerenoe to arbitration 
but makes mix oral application accepting the 
arbitration and takes an aotive part in 
conducting the proceedings he is estopped from 
questioning the award on the ground of want 
of written consent, (Wilbsr/oree, J.) GAUBI 
SHANKAR v. GANG A RAM. 82 I.O. 819- 

77 P.R. 1918 

— — — ill-OwdMt-Stafui of pirson— 

BitpuU «l to— Burdin of proof. 


EYIDSNCE AOT (I of 1672), 8. 11 »-Cob- 
duet. 

Those who challenge the status of a party 
must show that they have not by their own 
conduot led the person oonosened to imagine 
that his statue was accepted by them. In 
this respeol there ia a sonsiderable difference 
between cases of, say, mortgage and the like, 
and cases of alleged adoptions, the legitimacy 
of children and the validity of marriages. If 
on the acquiescence of the collateral heirs of 
the adopted father, an adopted son has been 
brought up as a member of the village com- 
munity to which hie adoptive father belonged 
and has always been reoogmsed as rueh, the 
collaterals are estopped from challenging the 
validity of ths adoption on ibe ground that it 
wat invalid by custom. [Chtvit and Jones, 
JJ.) CHUBAB v. JAS KAUB. 69 P R 1917 = 

II I.C. 987 = 101 P.W.R. 1917. 

8. 115 — Con duel—Mulat ion proceed- 
ings — Assent — Withdrawal of assent on 
reconsideration . 

Where plaintiff’s oonisnt was given to a 
certain mutation of nimss without ooneidera. 
lion, bat was ou reooQiideration qaiokly 
withdrawn. Held, there was no estoppel by 
consent. ( Shadi Lai and Le-Roeeignol, JJ.) 
GBULAM BARWAR V. KABAM ILaEI & CO. 

89 I.C. 204=68 P.W.R. 1917. 

■3. Ill — Conduct — Company— Jkare- 
holder taking part in meetinge of company — 
Ee topped from objecting to director's authority 
to aet on behalf of company . 

A shareholder who has taken an aotive past 
in general meetings of the company and has 
joined in an annual appointment of the diree- 
lor who has acted as suoh to the knowledge of 
the shareholders without auy objection on his 
part ia flitopped from disputing the validity of 
his authority to aot on behalf of the oompany, 
[Raiigan and Shadi Lai, JJ.) Iupbrial Oil 
AND BOAP AND GRNHBAL MILLS CO., LTD. t>. 
WAME BINOH. 81 I.O. 198-188 P.W Jt. 1918. 

B. 118— Coudust— Mortgage— Heir re- 
deeming a portion— Subsequent suit for rest of 
the property . 

An heir is not estopped from claiming the 
rest of Iks property of a deceased person in the 
hands of a stranger by taaeon of hie redeeming 
from that stranger, a small portion of that 
property. (Rsid, C.J. and Kensington , J,) 
iuta BrNGH v. lal Singh. 

8 P.W.R, 1818-87 1.0 881- 
87 P.L.R. 1918. 

8 . Hi— Conduct— Mortgage— Parties 

and privies . 

Where a moitgagee oondones defects and 
default! in the mortgage he or hie represen- 
ts eannot assail it later on those grounds. 
When a person makes another think that be 
reoogniaed and aoeepted a transaction of his 
father and the latter consequently suffers 
liabilities, the former will he estopped from 
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EVIDENCE 10T (I of 1872). S. 118-Con- 
duct. 

ooing back upon his recognition and acceptance. 
( Johnstone and Rattigan, JJ.) 8HIB NATH v. 
ALL1AECE BANK OF 8IMILA, LTD.. LAHORE. 

3 PR. 1918-110 P.W B. 1914 = 
13 1.0. 480 = 218 P.L R. 1911. 

S. 115 —Conduct — Hindu Reversioner 

accepting mortgage of land sold by widow — 
Whelhir estopped from contesting sale. 

A rover6ioner who accepts a mortgage from a 
person to whom the widow had sold her abate 
under the impression that the land mortgaged 
was the vendor's share and not that whioh the 
widow sold, is not estopped from contesting 
the sale. iCheois, J.) 8HEREA v, Hayat 
Muhammad. 82 P.W. B. 1914 = 23 I C 573 = 

108 P.L R. 1914. 

8. 118— Conduct— Partner ship— Suit 

for settlement of account— Refusal ot partner to 
join os co-plaintitf -Subsequent suit -Equity. 

When a partner to whom money ia due from 
the partnership refuses to join as a co plaiutifi 
in a suit for settlement of the partnership 
acoounts and otherwise concludes from his 
oonduct that he has abandoned his olaim. a 
relief in a subsequent suit oannot be aquit*- 
bly given. tChsvis, J.) DUBGA PKASHAD 
V. HARNAM 81NGH. 27 P.W.R. 1913 = 

18 1.0. 024 = 19 P.L.R. 1913. 

S. 113— Conduct — Will— Request- 

Validity of— Right of heir to question— Gift to 
charity. 

Where a bequest to Dharmarth n»s used for 
a langar for more than six years, it will not 
amount to estoppel against the testator’s heir 
as regards the future and so he can deny the 
validity of the gift on the ground of its being 
void for vagueness. (Robertson and Rattigan, 
jj ) Gabdit bingh d. Sber Singh. 

63 P W R. 1912 = 108 P.L.R. 1912 = 
11 1.0.217 = 78 P R. 1912. 

S. -Conduct— Estoppel by agree- 
ment. 

Where the defendant has agreed to appoint 
as arbitrator, a European residing at Karachi 
it is not open to him to plead that he does not 
know any European merchant at Karaohi. 
iRattioan, J.) Dreyfus & Co. v. Guruditta 
MAD. 70 P.W R. 1911 = 85 P.L R. 1911 = 

9 I.O. 665 = 98 P.R. 1911. 

— S. 113 — Conduct— Hindu joint family 

-Son taking benefit during father’s lime— 
Right to impeach alienation. 

A eon by gettiog oertain lands from his 
father in his life-time is not estopped from 
challenging the father’s alienations wheu the 
latter dies and the son comes into possession of 
the whole estate. (C/iflO»s, J.) FAZL HUSSAIN 
V. AMIR HAIBDAR. 78 P L R. 1911 = 

9 I.O. 688=73 P.W.R. 1911. 

S. HB— Conduct— Estoppel. 

Per Ranxesam, J.— Where a defendant 
induced the Revenue authorities to issue a 


EVIDEN0E ACT (I of 1872), 8. 118-Con- 
duct. 

pattah in tbe name both of the plaintiff and 
himself, held be ie estopped from contend- 
ing that the plaintiff has no title. (Spinor 
and Ramssam, JJ.) TALIKONDA ALAKSHMI- 
NABASIUHAU V. TALIKONDA VENKATA- 
RATNAYAMMA. 70 I.C. 612 = 80 M L.T. 334. 

S. 119— Conduct— Estoppel. 

In a proseoution for non-payment of license 
fee o( municipality, failure to appeal to standing 
Committee does not estop the aooussd from 
contesting tbe validity of imposition. 
(A’rii/man, J ) In re A.E. SMITH. 

45 M L.J. 731 = 18 L.W, 879. 

8. Ill— Conduct— Change of position. 

Aotions and oonduot of parties might give 
rise to estoppel where auoh aotions and oonduot 
have altered in suoh a way that the parties 
cannot be put baok in their original position 
without great loss and inconvenience. (Wallis. 
C.J., Olafitli and Seshagiri Aiyar , JJ.) 
Hussain BAiB n. Hassan sajb. 

41 I.C. 184 = 5 L.W. 835. 

8. Ill — Conduct — Will— Daughters 

taking under ivill— Subsequent repudiation. 

Daughters taking the estate of the deceased 
father uneer a will executed by the mother are 
not estopped from olaiming subsequently on 
the ground of the invalidity of the will execut- 
ed by their mother. (Sadasiva Aiyar and 
Napier . JJ.) ALAMKLU AMMAL V. BALU 
AMIIAL 16 M.L.T. 592 = (1915) MW.N. 26 = 

26 1C. 451 = 28 II. L J. 635. 

1, 115— Conduct — Disclaimer— Ex- 
pression ot mfenfion not to claim. 

A mere di9olaimor by a person of hi3 pre- 
ferential right to acquire land made over to 
rival applicant will not estop him after the 
land had been aotually grauted to him by the 
Government in the absence of a fraud practised 
on the Government or the rival olaimant. 32 
M. 300, Expl. (Sundara Aiyar and Sadasiva 
Aiyar , JJ.) PERIATBAMBI GOUNDAN V, 
PERIYA GOUNDAN. 23 M.L.J 523 = 

17 I.C. 489 = 12 M.L.T. 539. 

8. 115— Conduct — Adoption— Inva- 
lidity of. 

There is no esioppol against the plea of 
invalid adoption evou though tho adoption 
was acquiesced in, by tbe. family so as to debar 
the adoptee being restored to his natural family 
unices the position of those contesting suoh' 
right, has, in consequence of the adoption been 
changed to their disadvantage. 7 M.HC.R. 
250. Ref. (White, O.J. and Bsnson , J.)/ 
VA1THILING A MUDALI V. MUNIGAN. 

37 Mad. 529 = 23 M.L J. 189 = 
16 1.0. 239 = (1912) M.W.N. 1127 

-8. 116— Conduct— Adopt ion— Status- 

Right to property . 

Plaintiff sued for a declaration that an 
alienation by R’s widow wao not b j“ d ‘ D 8 °“; 
him as a reversionor. It, being admitted that 
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EVIDENCE ACT (I 01 1872), 8. 116-Ooa- 
dact. 

R wa^given in adoption, the plaintiff oootend* 
ed that the adoption was invalid. Plaintiff 
had recorded R as an adopted person all along. 
Beld.\ that plaintiff was not estopped from 
questioning R’a real statue, though he oonld 
notiqueation R’a righte to the property oi the 
adopter. (Benson and Qundara Aiyar , JJ.) 
AlYANNA CHABIAB V , LASKHMI AU&1AL 

21 M.L.J. BOO =*10 M L T. 19 = 
10 1.0. 194 = (1911) 9 M.W.N. 02. 


.. - S, 118— Conduit — Building on land 
of another —Standing by. 

If a stranger builds on the land of another, 
although believing it to be his own, the owner is 
entitled to recover the land with the building on 
it, ;unle9s there are apodal oiroumstanoea 
amounting to a standing by so as to induoe the 
belief that the owner intended to forego his 
right or to an aoquiesoQQce in hia building on 
the land. It haa to be decided in eaoh oaee 
whether the epeoial oiroumstanoo of that case do 
or do not amount to auoh a standing. (Halliiax 
A.J C.) RAMBATAN V. 8HI0DATTARAI. 

73 1.0. 187. 

■ — S. 118 —Conduct— Parties -Mortgage - 
ff or eclosure — Mortgagor and cultivator parties 
— Estoppel . 

In> loreolosure suit the mortgagor and the 
cultivator in possession of the property were 
made partios. The former did not appear but 
the .latter proved that the mortgage-debt bad 
been satisffed. The mortgagee cannot allege in 
appeal that the onttivator bad no intereet or 
right to redeem as he intended to eeoure a 
mortgage deoree against him also by implead- 
ing him. No deoree could be passed against 
the absent mortgagor, as the repaymont of 
debt, was proved. ( Drake- Brockman . J.G.) 
Kasham Khan v. Mcjssaumat bawitki. 

19 1.0. 517 = 9 N L R. 38 


— - — 8. 116— Conduct — Statement before 
Revenue officer in mutation proceedings —Effect 
of. 

A statement in the Court of an Assistant 
Oolleotorldnriog the mutation proceedings to 
the effect that the plaintiff and two others were 
In possession of the properly in equal Bhares 
aoUthit mutation of names may be made 
accordingly, does not prevent the plaintiff from 
asserting his right to the entire property in a 
Civil Court subsequently. {Dalai, A J.C.) Ram 
RATAN v. BINDa, 72 I 0, 833 = 

9 0. A A.L.R. 20. 


— — -8. 115— Conduct— Arbitration- A r6i 
trator seeking to upset award . 

A dispute was settled by arbitration- 8ub sc 
quenlly two o! the arbitrators purohased tb 
interest of one o! the parties to the dispute an 
sought to upset the arrangement. Held , the 

dU t ak6 **• (Stuart. A.J.C, 
Budha bingh v . Karan bingh. 

OB 1.0. 606=7 0 L.J. 26 
Vol. Ill— 81 


EVIDEHOE ACT (I]of 1872), S. 115-Con* 
duet. 

3. 116— Conduct— Sale— Acted upon — 

Subsequent suit for cancellation. 

Where a portion of the equity of redemption 
is sold and both the vendors aod vendee sue for 
redemption, it 19 not open to the vendor to sub- 
sequently sue for cancellation of the sale. 
(Daniels, A.J.C.) OHAUHAN v. BIHABI LAEi. 

82 I C. 913=1 U.P-L.R. (J 0.) 14. 

-—8, tiQ—Conauct — Accepting rent— 

Starting point , 

Aooeptance of an illegal enhancement of 
rent operates as estoppel when the tenant sots 
up a fresh statutory period from the date of 
enhancement in contesting a notice of ejeot- 
ment, ( Campbell , J.) RAMESHWAR BAK8H 
Singh v. Raghubab. 88 1.0. 103=> 

2 0,L J. 123. 

S. 116— Conduct - Nephews and grand- 
nephews of deceased— Agreement based m exist- 
ing rights— Estoppel. 

Where the nephew and grand nephews of a 
deceased person sue for possession on the 
strength of an agreement among themselves 
and snooeed in the suit, Held, that the agree* 
ment wat baaed on the recognition of an exist- 
ing right and whether that recognition was 
correct or mistaken, it was not open to the 
plaintiff (nephew) to go behind it and therefore 
the plea of estoppel is an effeotive bar to the 
plaintiff's olaim. ( Kanhaiya Lai, A.J.C.) 
8HEOAMBAR BINGH O- BALBHADRA BINGH, 
18 0.0. 01 = 23 I 0. 337 = 2 O.LJ. 137. 

— — • — 8. 118— Conduct— Mutation proceed- 
ings— Withdrawal of claim. 

A withdrawal of olaim in a revenue mutation 
proceeding does not estop a person from suing 
for the portion in a Oiv.l Court, if the opposite 
party is not thereby prejudiced. (Sfuarf, 

A J.C.) Mahadeo bingh u. Jag Mohan 
Qingh. 35 I 0. 31. 

— S.118 —Conduct— Plaintiff's admission 

of other parsons in suit for property — Effect, 

If a plaintiff who was the nearest heir, allowed 
other heirs to join him in a redemption suit 
and suoh heirs spent i money and actually 
assisted in proseoutiDg the litigation, the 
plaintiff oould not.afiec recovering the proporty, 
assort his superior title as the nearest heir, on 
the prinoipla of estoppel by oonduot. (Lindsap, 

A.J.C.) bhagwant bingh i>. Rajah bingh. 

9 10. 416. 

■8. 118 —Oonduot —Estoppel by. 

Where, in a suit for cent, defendant objected 
to the non-inolusion of certain plots whereupon 
plaintiff inoludod the same, reserving right to 
sue upon title afterwards, and then brought a 
suit in ejeotmeot based on title. Held , defen- 
dant was not estopped by oonduot. (Das and 
Adami, JJ.) Ohowdhubi Ram pbabad 

BINGH V. RAM GBANDBA RAI- 

* P.L.T. 130-1929 P. 101. 
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EVIDENCE ACT (I of 1872), 8. 119— Ooa- 
duct. 

• 8. 113— Con duct — Building on land — 

Knowledge -Improvements — Silence of -land- 
lord. 

The estoppel uuder 8. 115 of the Evidence Act 
m%y arise by reason of either a declaration, an 
act or an emission, but in either oaee there 
must bo an inteutiou on the part of the person 
against whom the estoppel operates to cau<=e or 
permit a belief in the mind of another. Ia the 
case of mere omission no such intention oan 
well be imputed unless the true facts are known 
to the person whose omission is in question, 
but where there is a deliberate declaration or 
act causing or permitting su:h belief and 
Inducing another to aot upon it, it must be 
presumed that such declaration or ao; was 
intended to have its ordinary and natural 
effect upon the mind and actions of the other 
party. 20 C 396 (PC', Ref. Where a tenant 
builds on land leased to him under ihe impres- 
sion that he has a permanent lease of the same 
and the landlord encourages him to do this, the 
latter is e3topp:d from asserting that the loaso 
was an annual one. The rule of law applicable 
to the case is this. If a man under a verbal 
agreement with a landlord for a oeruin interest 
in land or what amounts to tho same thing, 
under an expectation, created or encouraged by 
the landlord that he *hall have a certain 
interest takes possession of euob land, with the 
consent of the landlord and upon tho faith of 
such promise or expectation with the knowledge 
of the landlord and without objection by him, 
lays out money upon the laud, aCourt of equity 
will compel the landlord to give effect to such 
promise or expectations. 21 C W.N. 903 ; 
4 O.W.N. 462; 23 W R. 399;29 B. 590; Ramsden 
v. Dyson, (1966) 1 A.C. 129. Rel. {Miller, C J. 
and Mullick. J.) L. E. RaLLI v. A. H. FOR- 
BES. 3 P L.T 467 = (1922) Pat. 209- 

4 U.P L R. (Pat.) 43 = 1922 P. 268. 

S. 118 -Conduct— Award given alter 

time— Acquiescence, . 

Where tbs parties have by conduct agreed to 
accept the award, made after tho allotted 
time they cannot afterwards oootend that it 
was invalid because delivered out of time. 
[Atkinson and Das , JJ.) PATTA KUMabi v. 
UPENDRA Nath. 90 I.C. 32 - 4 P. L.J. 265. 

S. 115 — Conduct— Entry of husband's 

name as joint orcupier— Effect. 

The entry iu Revenue Maps of a person's 
name as joint occupier with aoother, would not 
estop tho latter fr^ra claiming as solo owner. 
(Twomey, J ) MG Ye V. My aung Tha. 

12 I 0. 206 = 4 Bur. LI. 293. 


Consent, Decree or order. 

8. 118— Consenf decree— Estoppel. 

Whore a party agreed to dispose of the suit 
by the ascertainment of a simple faot uoder 
O. 23, R 3, O P. Code, he caonot resile from 
the agreement. {Sharfuddin and Coze, JJ.) 
Khobhari 8ah v. Jhaman Bah. 

34 1.0. 220 = 23 O.L J. 432. 


EVIDENCE AOT (I of 1872). S. 113-Con- 
Bent, Decree or order. 

3. 115— Consent deceee— Party to a 
compromise— Not estopped from contending that 
sale should be set aside in its entirety . 

A party to a compromise is not estopped 
from contending that a sale, if set aside at all. 
mast be set aside in itsootirety. (Chapman and 
Newbould, JJ.) ICCHAMONI DASIp. ProR^NNO 
Kumar Mondal. 31 I.C. 838. 

— S. 115— Consent decree— Agreement by 

plaintiff in a previous suit to give up land — 
Effect . r 

An agreement by way of . compromise in a 
previous 3uit, by the plaintiff to givu up posses- 
sion of a certain land to tho defendant will 
operate as an estoppel against the plaintiff 
from alleging that he still bad a subsisting 
title to it-. ( Shah Din , J.) C HHANGA v. 
PHUMMAN 9HaH. 46 I C. 7 = 

121 P.W.R 1918. 

— — S. 115— Consent decree— Jurisdiction. 

Consent to refer to arbitration does not estop 
a party from challenging the jurisdiction of 
the Court which made the reference on the 
agreement. • Robertson and Btadon. JJ.) 
AMOLAK SHAH V. CHABAS DaS. 

16 P.W.R 1913 = 32 P.R 1913 = 
17 I.C 684 = 14 P.L R. 1912. 

S. 113— Consent— Act of parties— 

Agreement for issue of inam title-deed in the 
names o\ two persons— If either can contend 
there is no title in the other . 

Where there is an agreement toe issue of ioam 
title-deed iu the names of two persons, neither 
oan contend that there is no title in the other. 
(Spencer and Ramesam , JJ.) TADIEONDA 
LAKSHMINARASIMHAM V, VENKATABATNA. 
YAMMA. 

30 M L T. 334 H. G.). 

S. 115 — Consent order— Estoppel — 

Scope of the doctrine. 

An estoppel arises when the person is not 
allowed to deny tho truth of some matter 
which he has made another to bolieve to be 
true. When it was agreed between the parties 
that the olaim petition of the defendant should 
be allowed but without costs aud Ibat plaintiff 
should apparently in consideration of the 
defendant giving up the oosts refrain from 
instituting a suit. Held, no question of estoppel 
arises. Quaere. — Whether 9uob an agreement 
would be void on the principle contained in 
8. 28. Coutraot Act. (Ayling and Tyabji, JJ.) 
VENKATARAMA aiyar v. Nabayana AIYAB. 

28 1.0. 680 = (1913) M.W N 237. 

8. 113 -Consent decree— Will— Lega- 
tees— Suit by legatee under will - Consent decree 
— Subsequent suit between parties— Question of . 
genuineness of will, if res judicata. 

Iu a suit for possession where the defendant 
olaims the property as an adopted son and sets 
up a will, the faot that in a former suit in which 
the plaintiff was a party, the question of the 
genuineness of the will was at issue but was 
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EVIDENCE AOT (I of 1S72), 8. 115-Con- 
sent, Decree or order. 

not oontested by the plaintiff does not amount 
to an estoppel ; nor does a question of res judy 
catajariae aa the deoree in the previous suit ie 
one by consent between different parties altoge- 
ther. {White. O.J«. and Phillips, J.) PUTTA 
VENKATA 8ATYANARAYANA V. PUTTA GAN- 
GAMMA. H I‘C. 831# 

S, 116— Consent decree. 

For determining on what matters estoppel 
wilP operate by reason of a consent deoree it 
will be nooeeeary to Bee whether the parlies 
decided the particular matter by compromise, 
whether it wa9 embodied in the decree or 
whether it was neoeB3arily involved in the 
deoree or whether it was the basis of what was 
embodied in the deoree. (Benson and Sundara 
Aiyar, JJ.) Kumar VENKATA PERUMAL v. 
Tatha Ram asawmy Chetty. 33 Had. 76 = 
(1911) 1 M. W.N. 290 = 9 M L T. 487 = 
9 1.0. 876-21 M L J. 709. 

S. 115 — Consent d(cce — Acceptan*9 of 

benefit , 

An aoooptanoe of benefits under a oompeo- 
miseiwill operate to estop tho person aooepting 
from disputing it afterwards. ( Stuart , A.J.C.) 
Niamat Khan v, Deputy Commissioner, 
KHERI. 23 1.0. 816 => 1 O.L.J. 412. 


S. 11 B- Consent decree* 

In a compromise relating to occopanoy hold- 
ing, eale in case of default servos as estoppel, 
{Das and Adam i. JJ.) NlDHi Parida v, 
Kabunakab Padhan, 1 P. 163“ 

1932 P. 483. 

— — S. 118 — Consent order— Compromise of 
suit— Withdrawal of claim— Estoppel. 

Where a perBon by ooneent to a compromise 
includes another to withdraw his claim, the 
former is estopped from subsequently ignoring 
the terms of the compromise, (dffcinson and 
Jwala Prasad, JJ.) MaHadeo Rai v. 8BKOQU- 
LUM MaQTO. 48 I 0. 332-2 P,L J, 634. 


Criminal Law, 

S. 110 — Criminal Law— Doctrine of 

estoppel . 

There is no estoppel in Criminal Law. (A'no* 
and Walsh , JJ,) Maha Ram v . Emperor. 

16 A.L J. 414-46 I.C, 619- 
; 19 Or. L.J. 015-40 All. 893. 

Equitable Estoppel, 

“ ®* Hi — Equitable estoppel— Implied 

consent. 


In a suit for demolition of oertain oonatru 
lions erooted on the plaintiff’s land, it w< 
found that tho plaintiffs tried to prevent tt 

delendantfl from ereoling them, and that tt 
defendants had no reasonable belief that the 
were the owners of the disputed land on whic 
the constructions were made. H eld, that it 
impoBB'Wo ‘0 br, ng tho out within the prioa 
pie of equitable estoppel laid down in 21 A1 

490 IP.O.L (Dmilt Is! J.) IffAOLA* v BAHOW 

1923 All, IB' 


EVIDENCE AOT <1 of 1872), B. 113- 
Estoppel against.Estoppel, 

S. 115 — Equitable estoppel— Land- 

User of — Conversion. 

The defendants, having been granted a user 
of oertain lands for certain purpose-?, used it for 
purposes olher than the purpose for which it had 
been granted, by digging a buofi whioh was 
used by the publio. Held, there was no question 
of the owner standing by watching the cons- 
truction of the baoii being made by a person 
who wan under a mistaken belief ihat the land 
was his own property, in order to gain an 
advantage. The defendants could not have 
believed that the land wn6 their own property 
and there was Dothing to show that the plaint- 
iffs had any sinister motive in abstaining at 
tba time from protest. (S(nc.rf, J.) BIauLVJ 
Mahomed v. MabarirDas. l923 Aii.il (l). 

S. 110— -Equitable estoppel — Recourse 

to— Clean hands . 

A Court of equity will not have recourse to 
the dootrine of estoppel or acquiescence for 
the benefit of a party who does not come into 
Court with olean bands. (Mookerjte and 
Newbould, JJ.) Jabaraddi Mandad t>. 
DEBNATH. 33 1.0. 762 = 20 O W N. 657. 

— 8. 118 — Equitable estoppel — Indem- 
nity . 

Where under a oontraot of indemnity, A was 
bound to piy interest on B's debts and on 
breaoh thereof a suit was brought against A 
and B in whioh A contended that he had 
paid the interest but his contention was 
rejeoled and the suit deoreed. Held, in a 
BUit by B against A for damages that A was 
equitably estopped from again contending that 
ho bad paid interest. (Stmcfara Aiyar and 
Phillips, JJ.) Nallafpa Reddi v, Vridha- 
CHALA REDDI. 25 1.0. 888-37 Mad. 270. 

Estoppel against Estoppel. 

— S. 116— Estoppel — Acquiescence — 

Sale by one of three 6rol/i«rs-Of>ifr$ standing 
by vindee raising buildings , 

Where a property belonging to three bro- 
thers is sold by one to a stranger who ereots 
ooetly buildings upon it to the knowledge of 
all tho three and (he other two stand by it lot 
a long time, they are estopped, from contend- 
ing that one of them had do right to sell with- 
out their consent. {Broadway and Harrison . 
JJ.) Dhanpat Rai v. Gukandatha. 

01 I.C, 820 = 2 Lah. 258. 

S- 118— JSsfoppef against estoppel. 

Estoppel against estoppel seta the matter at 
large. The Court hae to see what the original 
rights of the parties aro. (Scotl-Smith, J.) 
JlWAN LAL t>. Behari Lal. 48 I.Q. 88- 

182 P.W.R, 1918, 
8. l!5— Eafoppsf apains* estoppel. 

Estoppel against estoppel sets the matter 

£!.■ Tt x J '\ lat a \ , J K V thaiya Lal anii Ktn - 

aafl, A.J.Oe.) SApUP 0BAND v, Musbammat 
pAN1, 37 1.0.198-18 0.0,840, 
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EVIDENCE ACI (1 of 1672), S. llS-fize- 
cator. 


EVIDENCE ACT (I of 1872), S. llfl-Exe- 
cation Bale. 


Executor. 

S. 115— Executor — Trustee —Executor 

cannot set up title adverse to the testator . 

No person who has accepted, the position of 
executor or trustee under a will and acquired 
property in that capacity oan be permitted to 
assert an adverse title thereto on hie own behalf 
until he has obtained a proper disoharge from 
the trust with wbioh he bad clothed himself. 
( Lord Macnaghten.) SRINIVASA MOORTHY 
D. VBNKATaVARADA AlYANGAR 
31 Mad. 267 = 13 O W N. 741 = 8 A.L.J. 774 = 
13 Bom. L.R. 620-119111 2 M.W.N. 375 = 
14 O.L J. 64 = 21 M L J. 669 = 
111.0. 447 = 10 M.L.T. 263 (P.O.). 
[Affirming 29 Mad. 239 = 16 M L J. 238 = 

1 M.L.T. 71.] 


S 115 - Executor— Legate— Heir-at- 

law, 

As between the testator on the one hand aDd 
the legatee or the exeoutor on the other, there 
is no estoppel. Nor is the heir-at-law of a 
testator raiyat estopped from questioning the 
transfer of a holding made by a will. 12 
C.W.N. 1036, not Foil. In every case of gift, 
the dootnoo of estoppel does not apply as 
betweeu donor and donee. (Mookerjee and 
Beachcrojt . JJ.) AMULYA RataN BARKAR t». 
Tabini Nath Day. 42 Cal. 284 = 

18 C.W.N. 1290 = 27 I.C. 233 = 21 O.L.J. 18/ 


Execution Sale. 


■ " 8. Execution sale— Decree-holder 

failing to mention incumbrance in sale procla- 
mation— Effict. 

Where the execution application asked for a 
sale of property subjeot to a mortgage in the 
deoree holder’s favour but by some mistake it 
wasomitted in the sale proclamation and there 
was nothing to show there was any misrepresent, 
ation, no estoppel ariaes. ( Alears . C.J- and 
Banerjte , J.) Ham Babup v . Bharat 6ingh # 
41 All. 703 = 64 1.0. 7d3 = 19 A.L.J. 744 


S. 118 -Execution of decree— Estoppel 

to appeal . 

Execution of a deoreo has never beon held 
to e3top the deoree-holder from appealing from 
it bo far a3 it is against him. [Krishnon and 
Venkatasubba Rao t JJ.) Tadepall.i Bubba 
RAO GARU t». 8BI BALASU BUCH1 8ARVA- 
BAYUDU. 44 M.L J. 834 = 18 L.W. 01 = 

(1923 M W.N. 833 = 1923 Mad. 338. 


S. 115 —Execution sale — Subject to 

mortgage— Rights cf auction purchaser . 

In a sale in execution of a rent decreo obtain- 
ed by the mortgagee, the purchaser gets the 
right and interests of the mortgagor if he knew 
of the mortgage at the time of purchase. The 
mortgagee can ooforoe his right against auction- 
purchaser, who knew of the mortgage at the 
time of purchaeo. (Richard s, C.J. and 
Ration*. J.) Nanak Chand v. Chameli 
kKyar. 17 A.L.J. 288=60 1.0. 777 = 

° 1 U.P.L R. (H.C.) 27. 


8. 113 —Execution sale— Continuation 

— Objection that property is not saleable . 

Held, that defendant having allowed the 
auotion sale to take plaoe .without objeotion 
and that sale having been confirmed, it became 
oonolusive as between the parties and the 
purchaser acquired a vested interest in the 
property sold and the defendant was precluded 
from questioning the validity of the sale and 
the title of the purchaser on the ground that it 
was exempt from attachment. ( Banerji and 
Ryves, JJ.) Lala Ram v Thakur Prasad. 
40 All 680 = 47 1.0. 947 = 16 A. L J. 691. 

B. 118— Exeoution sale— Mortgage. 

A person bringing properties to an execution 
sale without disclosing a mortgage of his own 
on the property oanoot set it up afterwards 
against the purchaser, if the latter bad no 
notice of it. (Chami:r and Piggott. JJ.) 
GANBSH V . Badu Ram 87 All. 72 = 

26 l.C. 427 = 13 A.L.J. 9. 

S. 115— Execution sale - * Mortgage deed 

notified at sale— Purchaser if can plead that 
the deed was fictitious — Estoppel. 

A deoree-holder purchaser at an execution 
sale can plead that a mortgage-deed notified at 
suoh sale is fiotitious unless there was 6ome 
act, declaration or omission on bis part which 
operates as an estoppel. 28 A. 416, Foil. 
(Qtiffin and Rofique. JJ.) Jairajmal v. 
RADHAKiSHAN. 33 All. 237 = 20 I C. 182 = 

11 A.L J. 857. 

8. 113— Execution sale — Occupancy 

holding— Mortgage— Fixed rate tenure— 8uit 
and sale— No objection. 

An oooupancy tenant mortgaged his holding 
to the Zemiudar describing the holding as a 
fixed rate tenure. In exeoution of a decree, 
on the mortgage, the holding was purchased 
by a stranger. No objeotion was raised either 
in the suit or in exeoution that the holding 
was an ocoupancy holding. Held, that sub- 
sequently the judgment-debtor tenant could 
not say that it was an ocoupancy holding and 
not transferable. ( Tudball and Chamier , JJ.) 
asghab Hussain t Pal ahir, 

3ft All. 688=15 l.C. 227 = 10 A.L J. 66. 

8. 115 — Execution sale— Purchaser 

subject to mortgage— Estoppel affecting mort- 
gagor — Purchaser if bound. 

A purchaser at an execution sale is bound by 
the same rule of estoppel as the judgment- 
debtor and consequently he cannot dispute the 
validity of a mortgage as the mortgagor him- 
self ie estopped from questioning. 22 0. 909 ; 
10 O.L.J. 160 ; 21 C.L J. 441, Rei. ( Mookerjee 
and Cuming, JJ ) Nanda LaL AGRANI v . 
Jogendra Chandra Datta. 

36 O.L.J. 421 = 1923 Cal. 68. 

8 115— Execution sale— Decree-holder 

allowing sale advertisement in a particular way. 

A rent decree-holder allowing a sale adver- 
tisement in execution of his deoree to be drawn 
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EVIDENCE ACT (I of 1872), 8. liB-Exe- 
Gallon Sale. 

up in ft paclioalar way, i.e» % as Mobarari. 
cannot be allowed to repudiate it afterwards 
and plead that the purchaser has bought 
eomethiDg different from what wan advertised 
(or sale. The estoppel would not afleot the 
landlords who were not parties to the suit. 
(Coze and Ray , JJ.) KH1BODE CHANDRA 
GHOSH u. JANKI DAS JANUP. 20 I 0, 753. 


— S 115— .Execution sale— Incumbrance 

—Omission to nolily . 

The decree-holder, who must notify before 
the sale all encumbrances on the property 
about to be sold, oannot subsequently set op, 
against the execution purchaser, a eeoret 
encumbrance in his own favour. The prinoiple 
of estoppel does not apply to the case of an 
exeoutioo-purchaser of a homestead land under 
a ghatwal in a eale held under the Puolio 
Demands Recovery Aot, where the land was 
described as rent-free in the sale certificate. 
The pica of estoppel proves unsustainable. 
(Mookerjee and Beachcro/t , JJ.) PR06ANNA 
KUMAR MURHEBJKE v. 8B1KANTA. 

40 Cal. 173-17 O.W N. 187-18 I 0. 865- 

18 O.L.J. 202. 


8. 115 — Exscution sale — Purchase 


subject to mortgage— Purchaser can dispute 
mortgage, 

Where a person purohascs property subject 
to a mortgage, be is not by that sole fact 
estopped from disputing the validity of or the 
consideration lor the mortgage. But if the 
mortgagee baa been thereby induced to suffer 
some detriment or if he foregoes a portion of 
his money then the purobaser may be estopped 
from disputing the mortgage. (Rafffpan, C J. 
and Martineau , J.) Bala Pbaead v . 8ujan 
8INGH. 49 I 0. 097-28 P.W R. 1019. 

— 8. 110— j£xrcufion sale— Decree-holder 

selling his own properties by mistake — Purchase 
in execution— Subsequent setting aside the 
sale . 

Where iu execution of a money deoree the 
decree- holder under a bona fide mistake brought 
to Bala oartain of his own properties as those of 
his judgment debtor and the sale was confirm- 
ed and delivery of possession was made to the 
purchaser. Held that the deoroe-holder was 
estopped from setting up his own title to the 
properties as againet the auotion-purobaser not- 
withstanding the faot that his mistake was a 
bona fide one. 20 C. 296, Foil, Upiinp, O.O.J. 
and Odgers, J.) Bamaswami Konan u. 
KULANDAiVELU PlLLAI. 15 L W. 272 = 
(1022) M.W.N. 121-1922 Had, 61. 

8, 115 — Execution tale — Incorreef 
statement in proclamation -Knowledge— Omis- 
sion to object. 

Where a judgment-debtor does not raise any 
objection to an inoorreot statement in the Bale 
proclamation he fails in his doty to the Court 
4nd;he ie estopped from oomplainfng of any 


EVIDENCE AOT (I of 1872), S. HB-Em- 
cation Sale. 

irregularity resulting from an erroneous state- 
ment which he would havo oorrocted. ima 
rule will not apply it the judgmeDt-debtor was 
uot aware of the laota. 1 Benson and Sundara 
Ailar, JJ.) RAJA OF KALAHASTI U. MAHA- 
RAJAH OF VENKATAGIRI. 38 Mad. 30/ = 

14 M.L.T. i20=»21 1.0. 389«=* 
29 H.L J. 198. 

S. llfl-£zecufion Jala — Judgment- 


deb Cor— Objection. 

Id executing a maintenance decree, the 
decree-holder applied for sale of oertaio proper- 
ties alleging that they were liable to bo sold 
under the deoree. The judgment-debtor did 
not objeot to tho sale. On a subsequent similar 
application the judgment-debtor raised the 
objection. Bold, that he cannot now be heard 
to say that the deoree does not direct the sale 
of property mftde liable for maintenance. 
I Munro and Sankaran Bair, JJ.) KONDAMA 
NA1DU 0. VISALAKSBI. 10 1.0. 632. 

S. 113 - Execution sale — Approbate 


and reprobate— Judgment’ debtor estopped from 
impeaching . 

A party oannot take the benefit of a tran- 
saction and at the same time repudiate it when 
the transaction is one and indivisible. Where 
the property of a judgment-debtor is sold in 
exeoution of the decree and the proceeds go in 
satisfaction of the decree and the judgment- 
debtor accepts the payment ol the decree, he 
oannot impeach a part of the sale. (Miffra, 
A. J.G.) ANNAPUBNABAI V. RAM CHANDRA. 

« 1,0. 178. 


S. 11B— Execution sale— Property sold 

as that o) one judgment- debtor — Others' acquies- 
cence with knowledge -Effect. 

Where in exeoution of adecroe againet several 
parsons, a certain property was attached and 
sold as that of one of tho judgment-debtors, 
and the others though they had knowledge of 
the proceedings and were present at the Bale 
raised no objections whatever And even allowed 
the sale to be confirmed. Bold, in a subse- 
quent suit by* them against the auction - 
purchaser for possession on tho ground that they 
had an interest in the property, they were 
estopped by their conduct at the sale and even 
subsequently by allowing the sale to be con- 
firmed. 10 I. A. 25 and 16 I. A, 171, Ref. to. 
{Lyle t A.J 0.) ABDUL RAZAQ V , MUHAMMAD 
HAJJAN. 9 O.L J. 181 = 1922 Oudh 11. 


S. 115— Exieut ion sale— Judgment- 

debtor— Decree amount— Omission fo object. 

Thore ie no estoppel against a judgment- 
debtor by his acknowledging the deoretal 
amount, unless it is shown that he knew the 
details of the amount. The judgment-debtor 
oan subsequently plead that the amount was 
Iosb. ( Kanhaiya Lai, A.J.Q.) DELHI LONDON 
BANK, LTD. P. RAM RATAN. 82 LO, 754" 

2 O.L.J. 111. 
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EVIDENCE ACT (I of 1872). 8. 118— Exe- 
cution Sale. 

S. 113 -Execution sale— Omission— 

Charge not notified in sale proclamation — 
Effect of. 

A party to a suit who having a ohargo or 
encumbrance on the property in suit ordered 
to be sold, (aila to have that charge or encum- 
brance notified in the sa>o proclamation, is 
estopped (rom subsequent!} >etiing up his lien 
against the auctioo-purcb %^ee The doctrine 
of estoppel cannot be said to rest absolutely 
upon aoy notice of duty on the part of the 
person sought to be estopped. And the word 
omission ’ used in 8. 115 doe6 not mean 
merely an omission to perform such a duty as 
is prescribed by law. < Lindsay , J C.) MANIK 
RAM V. RAM AUTAR. 27 1.0. 611 = 

2 0 L J. 22. 

S. 115— Execution sale— Sale on subse- 
quent mortgage — Prior mortgagees if bound to 
get their mortgages notified at the time cf 
sale. 

There is no duty on prior mortgagees to get 
their mortgage licn9 notified in a sale in 
execution ana no estoppel can arise as against 
the auction-purchaser by reason of such non- 
notification. 3t3 C. 323, Diet. I Lindsay, J.C.) 
Kifayat Ullah v Mababir Prasad. 

24 l.C. 2-1 O.L J. 175. 

8- 113— Execution sale — Purchase 

subject to mortgage . 

An auction-purchaser of property subject fo 
a prior mortgage is estopped from denying the 
validity of the mortgage on the ground of 
failure of consideration or undue influence ; 
but, if ho merely buys an estate which is under 
mortgage but does not take it subject to the 
encumbrance, he can impeaoh tbo validity of 
the mortgage. Where property 19 sold in 
acoordauoe with a dooreo for 6ale the purchaser 
oannoi. raise a plea of ^priority in respect of a 
mortgage, not set up by the mortgagee in his 
suit for sale. ( Lindsay , A. J O.) Ramkumab 
v. Dwaraka Prasad. 16 I 0 5 = 16 0.0. 211 . 

3. 113— Execution sale. 

Where judgment-debtor, in spite of notice of 
the date of settling the sale proclamation being 
issued to him, fails to attend, bo is estopped 
from subsequently challenging the valuation. 
(Mullick and Ducknill , J J.) MahaDEO 
Bingh v. Dhobi Singh. 

1023 Pat. 283-4 P.L.T. 721 = 
2 P. 016-1924 P. 111. 

8 113— Execution sale— Objection to— 

Consent to attachment before judgment. 

A judgment-debtor is not estopped from 
objeoting to the validity of an exeoution sale 
on the ground that the property is a non* 
transferable ocoupanoy holding marely because 
be consented to an order of attachment before 
judgment of the property. The attachment 
merely prevented an alienation And the 
judgment-debtor by consenting to it merely 


EVIDENCE AGT (I of 1872), 8. 115-Incon 
•latent Pleas, 

fettered his right to de*l with the property, 
iRofl and Jwala Prasad , J J.) BOCHAI 
MAHTON V. ISBIJAJI. 47 1.0. 29 — 

5 Pat. L W. 181. 

Fraud. 

S. 115— Fraud. 

Where there is false representation of owner* 
ship of land by a mortgagor and the mortgage 
is unaware of false title tbo mortgagor canno 
take advantage of h:s own fraud, ( Raflqu 
and Piggott , J J.) SAIYID MUHAMMAD v 
PURSHOTAM 8ABAN. 1922 All. 231. 

S. 115 —Fraud— Advantage from. 

Estoppel and the above equitable rule are 
quite different. The former is uo more than 
a rule of evidence, and its operation hardly 
extends to cases falling under the above equit- 
able principle. The applicability of the maxim 
depends on the question whether any fraud 
was oommitted at all by the person and on the 
question whether any advantage was derived 
by him by the fraud assuming constructive 
fraud on his part. (Beaman and Heaton , J J.) 
MOTI RAIJI V . LaLDAS JIBHAI. 

41 Bora. 93 = 37 l.C. 915 = 18 Bora. L.R. 984. 

Illegality. 

8. 118 — Illegality — Procedure — 

Parties agreeing to abide by result of local 
inspection by Munsif . 

Where par’.ies agree to abide by the result 
of a local inspection by the Munsif, the 
Muoeifl made the inspection and left a Dote 
thereof 00 the basis of which his successor in 
office deoided the case, it was held that the 
trial was not a good one and that the parties 
wero net estopped from questioning the 
validity of the same. (Banerjee, J.) KISHaN 
Narain v. RAM BAKHSH. • 22 10.81 = 

12 A.L J. 48. 

Inconsistent Pleas. 

S. 115— Inconsistent pleas— Different 

litigation 

Plaintiff was estopped by bis own proceeding 
in the arbitration wherein he received his full 
half of tbo properties belonging to his father 
upon the footing of the exclusion of the mother 
from claiming a share therein through bis 
mother. [Lord Dunedin, J.) MAHOMED WALI 

khan t; Muhammad mohi-ud din Khan, 
11 L.W. 421 = 21 C W.N. 321- 
(1920) M. W.N. 189 = 27 M L.J. 201 = 
08 1.0. 818 = 2 U.P.L R. (P,G.) 48 (P.O.). 

8. 118 — Inconsistent pleas— Prompt 

and deferred dower. 

Where a Mahomedan husband in a suit by 
his wife, to recover from him the prompt 
portion of her dower, oontended that the whole 
of the dower settled was deferred. Held, in a 
second suit by the wife to reoover the deferred 
portion that he was estopped from raising the 
contention that tho whole dower - was prompt- 
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in view of his delenoe in the prior suit. 
(Sir John Edge,) Pabbati d. Muhamuad 
MUZAFFAB AC.I SHAN. 3i All. 289 = 

(1912) M W N. 417-11 H.L.T. 316 = 
9 A. L.J 480 = 19 O.L.J. 46B = 
14 Bom. L R. 460 = 23 M.L J. Il- 
ia 1.0. 186 = 16 O.W.N. 913 (P C.). 

[On appealfrora 20 All- 640 = 27 A.W.N.221 = 

4 A.L J. 941.1 


S. 116 — 7rtcottsiifr>if pleas— Juris- 

diction . 

Whore in a previous suit for ejootment 
brought in a Revenue Court, tha suit was 
dismieaed on ibe objeotion of the defendant ae to 
the jurisdiction and the plaintiff wae directed 
to bring his suit in the Civil Court, it is not 
open, to the defendant to pload that the suit, 
when, brought in the Civil Court, was not 
maintainable. [Chatnier, J.) ABDUL QAYUM 
v, FIDA HUSSAIN. 30 1.0. 631 = 

13 A.L J. 851. 


8. 113 - Inconsistent pleas— Effect o/. 

In a suit for ejectment in a Civil Court, 
defendant pleadod that he was an agricultural 
tenant, upon whiob tbo Muneif actiug under 
8. 202 of the Agra Tenanoy Act directed defend- 
ant to establish his plea in a Revenue Court 
within time* On default beiog made, the 
suit was deoreed. The suit waa dismissed by 
the appellate Court which found that deft, was a 
tenant of plfl, and that no notice of the termi- 
nation of the tenanoy had been given to him 
under 8. 106 of the T. P. Act. Held . that 
it was not open to the lower Appellate Court 
to find as it did having regard to the pleading 
of the defendant. {Piggott, J.) Narayan 
8ABUP t>. NANDA. 28 I.C, 888- 

13 A L.J. 249. 

1 8. 118— Inconsistent pleas— Execution 

proceedings, 

In execution of the decree, the deoree-holder 
applied lor dale of two mortgage-bonds, and the 
judgment-debtors (being representatives of tho 
deceased debtor) prayed (or time to pay the 
decree amount and the Court granted him and 
struok ofl the execution application. Subse- 
quently when the deoree-holder applied for (be 
same relief, the judgment-debtors contended 
that the mortgage* bonds were their own pro- 
perty and oould not bo sold under tho decree. 
Held, that the neither rts judicata nor estoppel 
barred the objeotion. i A. L.J. 400, Foil. ; 31, 
O. 822; 38 W.R. 44; 38 O. »22; 24 A. 188 
Diet, [Karamat Hussain . J.) RAM Chandar 
BIKQH V . PUTTU LAL. 11 1.0. 080 » 

8 A.L J. 814. 

H8— Inconsfsfenf pleas — Suit lor 
dower— Prompt and dt/irred . 

Where in a previous suit for part of the 
dower ae promptniie plea had been raised that 
the whole wae deferred, Held, that in a eubae- 
queuk euifc.it oatmofc be pleaded by the delt’e. 
representative In interest that the whole was 
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prompt. {Stanley, O.J. and Bafwji, J*1 
Umda Gegam v. Muhammadi begam. 

33 All. 291 = 9 l.O. 200 = 8 A.L J. 27 < 

S. 115— InconsisUm pleas— Not to be 

taken, 

A party litigant oannot be permitted to take 
up inconsistent positions to the detriment of 
his opponent. 27 O.L.J. 586 J 5 C.L.J. 95, 
Ref. ( Mookerjee and Panlon , JJJ Bama 
CHARAN CHAKBAVABTI V. KISHORE MOHAN 
RAY. 36 G.L J. 68-1922.CAL 114. 

S. 113 —lnconii±ts)\t pleas — Landlord 

and tenant— Settlement recota. 

When an alteration iu the record was made 
by the settlement authorities upon the joint 
application ol a landlord ana tenant, the 
latter is precluded from contending that the 
order was made without jurisdiction and is not 
binding upon him. 9 Ail. 191, Rel. [Hooker* 
jee and Carnauff. JJ.) Ram PraSAD NABA- 
YAN V , DAUD DUHJI. 83 I O. 89- 

30 O.L.J, i. 

8. 118 — Inconsistent pleas — Parties 

not allowed to take. 

That parties should not be allowed to taka up 
inconsistent positions in Court to the detriment 
of their opponents is an elementary principle 
of justioe and equity. A defendant cannot be 
allowed to defeat the olAim of the plaintiff on 
proof ih*t, contrary to their previous allegation 
a deorce for reoovory of possession might and 
should have been made in favour of the plaintiff 
in the previous suit. [Mookerjee and Bcachcto/t , 
JJ.) GIB1SHOHANDRA BIT V. BEPIN BEHARI 
Khan. 44 1 0, 13fl= 27 C.L.J. 885. 

8. 118 — Inconsistent pleas— Inctmifcra- 

ancer inv:lving purchaser in Itfipaitcu. 

An inoumbranoer who, by disputing the title 
oi the purohaser of the holding at a now sale 
is responsible for the delay in tho issue of 
notices to annul ibe inoumbranoee oannot be 
allowed to eay that the title under whioh the 
purohaser olaimed to issue tbo notices was 
perfected on the dale of aoiual sale and not on 
confirmation. 10 O.L J. 640, Foil, (Chatterjee. 
J.) Gobindchandra Lala v . Tara Pada 
Bbattacharjee. 9 1.0, 803. 

— 8. 113— Inconsistent pleas— Estoppel 

by conduct. 

A plaintiff who has objected to the admieet 
bility of a oertain document in a previous suit 
by tho defendants and has praotioally com- 
pelled them to withdtaw tboir previous suit, is 
estopped from asking the Court to grant him 
a declaratory decree upon basis of that very 
agreement. {Raltigan and Ohevis , JJ.) Alam 
SHAH V. NURZAMAN SHAH. 

63 P.W.R. 1913-18 1.0. 804- 
114 P.L.R. 1913* 

• S. 113— Inconsistent pleas— Appeal. 

A female after claiming Inheritance in the 
lower Courts as the daughter's daughter ot the. 
penultimate male holder ia not estopped on 
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appeal from taking up a different position and 
claiming as tbs sister of the last male bolder. 
134 P.R. 1907, Foil. ( Johnstone and Shah 
Din, JJ.) ISHAR KUAR V. RAJA 8INGH. 

29 P.R. 1911 = 94 P.L R. 1911 = 
9 1 0 608=124 P.W.R, 1911. 

S..11 3 —Inconsistent pleas . 

Tbe position taken up in appeal, by a liti- 
gant should be consistent with that relied on 
by him in the lower Court. { Arthur Reid, Q.J.) 
Nawab Khan v. Yatam. 2 P.W R. 1911 = 

9 1 0 36 = 13 P L.R. 1911. 

S. 113 - Inconsistent pleas — Small 

cause— Original side. 

The defendant objected that the 8mall 
Cause Court had no jurisdiction, whereupon 
the District Munsif returned the plaint to 
the ordinary side. Against tbe deoree of the 
Munsif there was an appeal to the Subordi- 
nate Judge. Against the appellate order of 
the latter, a revision petition was filed in the 
High Court aud plaintiff raised the objection 
that the suit was of a small cause nature and 
that no appeal lay to the Subordinate Judge. 
Held, that the plaintiff wa9 estopped from 
raising the objection. 'Oldfield and Seshagiri 
Aiyar, JJ.) AIYATHURAI PlLLAI v GNANA- 
PRAKASA ODAYAR. 32 1.0. 829. 

‘ — 8. 113— Inconsistent pleas— Litigants 

not allowed to set up , 

The mother of the last Hindu owner filed a 
euit for a declaration of the invalidity of an 
alleged adoption made to him. The mother 
died and the reversioners, the pre?eot plaintiffs 
applied to bo brought on record a9 her legal 
representatives and to continue the suit, Tbe 
application was dismissed on the objeotion 
raised by tbe present defendant. The present 
plaintiffs thereupon brought a fresh suit. 
Held , that the defendant was estopped from 
contending in tbe second suit that tbe deoision 
in the previous suit was erroneous, that the 
plaintiff’s proper remedy was to continue the 
first suit and that the second suit was barred 
inasmuoh as tbe fir6t 6uit had abated. 
17 M.L.J. 814 and 22 Mad. 394, Ref. (Ayling 
and Krishnan, JJ.) Arunachalam Pillai 
Vi Vell.aya Pillai. 25 MLT 350 = 

32 I 0 463 = 9 L.W. 145. 

S. 118— Inconsistent pleas —Legal 

pleas . 

Per Sadasiva Aiyar , J.. Quaere — Whether 
tbe principle that a party ought not to be 
allowed to take up inconsistent positions in 
pleadings in two successive proceedings involv- 
ing the same question of rights can be 
availed of as regards pleas based on a pure 
abstraot question of procedure law. 17 M.L.J. 
314 ; 27 A. 544, Ref. to. Quaere.— Whether 
even assuming that the dootrine oan bo availed 
of in suoh cases its effeot is to entitle the party 
taking the first or infruotuous proceeding to 
the deduotion of the time taken therein for 
the purpose of calculating the limitation 
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alstent Pleas, 

period fo* the second proceeding. ISadastva 
Aiyar at.d Spencer , JJ.) ABDULL Koya t>. 
KaLLUPURATH KANABAN. 33 M.L.J. 463 = 
6 L.W. 696 = 43 1.0. 6 = (1917) H W.N. 822. 

S. 115 —Inconsistent pleas — Trial 

issue— Evidence of custom, 

That the defendant does not object to a 
witness setting up a custom is no bar to bis 
objecting to another witness giving evidence 
at a later stage. When parties have inter- 
preted an issue once in a narrower een6e they 
cannot insist on a wider interpretation at the 
nert stage cf suit but they may contest this case 
cn such wider interpretation. 35 C. 232 (P C.), 
Dist. Where an issue is ambiguous and a party 
once relies on a narrower interpretation he 
cannot subsequently be allowed to contend 
that wider interpretation is applicable. 8uch 
contention at an early stage may be allowed. 
Though a party does not objeot to one witoess 
giving evidence of cu«tom, he can objeot to 
another witness. ( Wallis , C J. and Srini- 
vasa Aiyangar, J.) NAICKER v RAMALU 
AMMAL. (1913) M.W N. 968=2 L.W. 1214- 

19 M.L T. 296 = 31 1.0 833 = 
30 M L.J. 431. 

S. 115 —Inconsistent pleas— Construc- 
tion ot decree. 

Where the Court has construed a decree in a 
particular manner and the deoree has beeu 
enforced, tbe parties shall be estopped from 
claiming that it should booonslrued otherwise. 

( Seshagiri Aiyar and Kumaraswami Sastri , 
JJ.) LODD GOVINDA DOSS V. RAJAIT OF KAR- 
VET NAGAR. 30 1 0 357 = 29 M L.J, 219. 

S. 115 -Inconsistent pleas — Rule 

againit. 

The rule that a party should not be allowed 
to take up inconsistent positions applies only 
where a parly seeks to defeat hie opponent by 
successive inconsistent positions or having 
obtained a benefit by adopting a position he 
afterwards tries to assume a different and 
contradictory position while retaining the 
advantage pained by hie former position. 
tBeyxion and Sundara Aiyar , JJ,) VELU- 
SWAMY NAICKER V. BOMMACHI NAICKER. 

14 MLT. 229 = 23 ML J 324 = 
(1913) M.W, N. 776 = 21 1.0. 219 = 

8 L W. 299. 

S. 113 -Jwconsi'sfenf pleas— Section 

not exhaustive. 

The seotion is not a oomplete statement of 
the wholo law of estoppel. If a person without 
mistake takes a particular position in litigation 
he cannot be allowed to change that position 
and the principle will still apply iu another 
suit growing out of the judgment of the first. 
(TPatfis, J.) CHOTTA KBISBNASWAB.4 
CHETTY V. 8ITARAM A CHETTY. 

23 M.L.J. 333 = 17 I.O. 613- 
(1912) M-W.N. 967. 

[On appeal from 21 1.0. 24—38 Mad. S74— 

25 M.L.J. M» J 
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EVIDENOE ACT (I of 18' 2', 8. 115— Iocon- 
listen! pleas. 

S. 118— Inconsistent pleas — Party 

added on his own motion if can claim exonera- 
tion* 

A person, wbo ie, on hi9 own motion or 
without objiotion impleaded as a party to a 
mortgage suit, cannot, after an adverse decision 
ie given against him, undo its efiect by plead- 
ing that he is an unnecessary party and that 
be ongbt to be permitted to retire from the 
suit, {Mtlra, A.J.C.) ADAM KHAN V. DATTA 

ram, 47 1, 0,835. 

8, 113— Inconsistent pUas—Rule when 

applicable • 

Before applying the rule of estoppel, it is 
neoessary to show that a previous inconsistent 
statement afleoted the result of that litigation. 
A person therefore who was not a proper party 
to a litigation is not estopped from subsequent- 
ly ; pleading something inconsistent with a 
statement made by him in the course of the 
former litigation. [Mittra x A.J.C.) RAGHU- 
NATH V. 8HEOLAD. 39 l 0. 849 = 

13 N L.R. 69. 

~S, 118 — Inconsistent pleas — Remedy 

by execution or by suit* 

Where a party objects that a olaim in a suit 
is barred by 8. 47, Civ. Pro. Code and the 
objeotion is allowed, he oannot, in a subsequent 
application, for ezeoution, set up that the 
remedy is by a suit. A suitor ehould not be 
allowed to take up a position inconsistent with 
that on whioh ho has suooeeded in defeating a 
olaim in a previous proceeding brought to 
eoforoe it. ( Kanhaiya Lai and Daniels , 
A.J.Ce.) Basti Begam t; Bajjad Mibza. 

M 1.0. 668 = 21 0 0. 188. 

— — ~ 8. 113— Inconsistent pleas— Identity 
o/ land. 

A party who asserted, all along that the 
lands could be identified, oannot turn round 
and assert the contrary on appeal after 
judgment was given agaiuBt him by the Court 
below. (Adami and Ross, JJ.) Chulai Mahto 
V . 9UBENDBA NATH CHATTERJEB. 1 P. 73- 
3 P L.T, 17 = 23 Or, L J. 182 = 1922 P, 224. 

8, 115 -Inconsistent pleas— Suit for 

rent— Subsequent denial of tenancy , 

A peraon who successfully sues another for 
rent oannot eubsequontly be hoard to impugn 
that the deft, was a tenant. (Das and Duck - 
niff, JJ.) Jitan Mahtqn v. Lala Bhagwan 
BAHAI. 51 I.o. 202 = 2 P.L.T, 780. 


™ -7“*' consistent pleas— No est 

pel-If i only applying fads established at 
trial, 

Tbero is no stupe for the application of 
pnnoiple of estoppel by reason of inoonaiat 
J f" 1 "®"" where ,he plaintifl ie only apply 

h *r e „ 8,tob,Uhad a ‘ the tr 
tbongh he fa led to prove what he oame 

prwe. (Mullisk, J.) Bankby BBHABY L 

4>. BH4GWANDA8 MABWABI. |f 1.0. 8 

Vol. Ill — 8a 


EVIDENCE AOT (I of 1872), 8 . 118- Jadg- 
meat. 

S. 113— Inconsistent pleas— Acceptance 

of sped fie share in preliminary decree — 8trb- 
gotten* attempt to show its incorrectness 
Whether estopped . 

In the preliminary deoree a person accepted 
a speoifio share at the proper time. Held that 
he could not be permitted to show its inoorreot- 
neea at the dose of the case. [Pratt. J.C. and 
Crouch, A.J.C.) 8IRDAB KHATUN U. MURAD 
ALI. 34 1.0. 028 = 9 8 L.R. 218. 

8. 115 -Inconsistent pleas— Jurisdic- 
tion. 

A defendant will be barred from raising the 
question of juriediotiou when the case is 
transferred to the higher Court acoording to his 
objeotion in ibe lower Court. {Pratt, J.C, 
and Crouch, A.J.C.) KHAITOMAD LALCHaND 

V. Fateh Mahamed. 32 1C. 629 = 

9 8. L.R. 164. 

S. 118 — hxconsistent pleas . 

Where the defendants ejeoted plaintiff from 
the house she was oooupying on the ground 
that it was not the family residence, they can- 
not dooy her right to a residence in the family 
bouse in a subsequent fuit by her for a right 
of residence. (Praff, J.C. and Crcuch, A.J.C.) 
LADHIBAI V. ISARMAU. 29 I.O. 25 = 

8 3 L R. 306. 


Judgment. 

B. 11B — Judgment — Award— Estoppel* 

There was an agreement to partition pro- 
perty by arbitration, between two Mahomedan 
brolhors. The award of the arbitrators was 
deoreed by the Court. The award oontained 
the terms that both had to contribute to their 
mother's maintenance, lor ezoiuaion from 
inheritance in her late husband's property, 
In a olaim by one of tho brothers after their 
mother's death, to her property, it wa9 held 
that, by his aooeptauoo of the award, ho was 
eBtopped. {Lord Dunedin.) MAHOMED WALl 
Khan v. Mahomed Mohi ud-din Khan, 

24 O.W.N. 821 = (1020) M.W.N. % 189 = 
11 L W. 421 = 27 M.L.T. 204 = 
38 I.O 843 = 2 U P. L.R. (P.C.) 48 ;P.G.), 

8, 118 — Judgment— Scope of estoppel. 

A judgment oporales as estoppel as regards 
all the findings essential to sustain the judg- 
ment. If in a suit a quostion is raised by the 
pleadipgB and argusdand if both parties invoke 
the opinion ol the Oourt thereon, the judgment 
of the Court is not then ultra vires simply an 
issue, whioh alriotly oonstrued, embraoes the 
whole of It. ( Mooktrjee t A.O.J. and Fletcher % 

J ) Mldnafore Zemindari Co. v * Joqen- 
DBA KUMAR. 62 1.0.491 = 88 C.L.J. 186. 

a. 118— Judgment — Rea judioata— 

Olaim suit— Decision in— Auction-purchaser* 
If a claim suit under 0, 21,8,63, O.P,G , 
ia deoided against the olaimant and the pro- 
perty la sold in auction the deoision operates 
afl an estoppel against the olaimant in a 
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EVIDENCE ACT (l of 187i), 8. 115-*ndg 
moot. 

subsequent suit. 36 M. 141, Rel. ( Jenkins , C.J. 
and Mookirj'.c , J.) PEaRI MOHAN r. 
Dublavi Dassya. 19 O.L.J. 441 = 

‘iO I.C. 815 = 18 C.W.N. 954, 

S. 115— Judgmtr-t —Findings in. 

The scope of an estoppel is not restricted to 
the judgment but extends to ail facts in it and 
the judgment operates as estoppel for all the 
findings essential to sustain the judgment. 6 
C L J. 621 at 631, Foil. (Mookerjee, J.) 
PaNCHD v. OHANDBA KANTA. 12 1.0. 9 = 

14 O.L.J, £20. 

S 113 — Judgment — Parties and 

privies— Creditor— Adjudication against debtor. 

A creditor is bound by an adjudication 
against his debtor on his title to property in 
the absence of fraud, collusion, etc. It is not 
necessary that the adjudica^ou should have 
been on the merits. It is enough if the 
effect of the adjudication is to effectually 
deprive the debtor of his right to the property 
so long as the judgmont stands. 33 M. 167 ; 36 
M. 141 ; 29 M L.J 558 , Foil. ( Scshagxri Aiyar 
and Moore. J J.) RaHIM UN NISSA BEQAM V 
8BINIVASA AIYANGAR 38 M L J. 260 = 

54 I.C. 303 = 11 L.W. 139. 

[Recently overruled by Full Bench ; not 

yet reported.] 

-S. 110— Judgment — Assignment of 

decree. 

Where one creditor files a suit to oanccl an 
assignment as bsmg in fraud of himself, the 
judgment passed ic such a suit cannot be relied 
upon oy another creditor (not a party to the 
said suit) as deciding upon his rights also. 
(Oldfield and Bik-well, JJ.» ARUMUGA 
Mud ALIYAB V. Rrishnaswami Naiken. 

42 I.C 498. 

[Compare 31 Mad. 483 = 
0 I C. 229 = 29 M L J. fl!8 = 
33 I.C. 452 = 10 I.C. 962 = 43 Mad. 381.] 

8. 11§ -Judgment — Estoppel — Bind- 
ing on parties whose title is later in origin — 
Nullity —Jurisdiction. 

Where a link in the chain of a party's title 
consists of a decree of a Court of competent 
jurisdiction pronounced against the only persou 
or persons who at the time of such decree bad 
an interest whioh would entitle them to 
resist the plaintiff's title no person whose 
claim is subsequent in origin can challenge 
that decree or go behind it or challenge the 
plaintiff's title as at that date on aDy ground 
which was determined by that deoree as a 
necessary step in its result. Per Srinivasa 
Aiyangar , J.:— It is open however to such 
party to show that the judgment is a nullity 
but the only ground on which a judgment as 
dietinguiebed from a conveyance can be 
declared a nullity is the want o( jurisdiction in 
the Court over the parties or the eubjeot- 
matter. Where a judgment rendered after trial 
recognises the alienation of an office in the 


500 

EY1DEN0 lid V I of 1872). 8. 113-L»chei. 

presence of all the parties interested in 
questioning the same a stranger oannot question 
it oo the ground that such alienation is against 
public polioy. (Coutts Trotter and 8rinivasa 
Aiyangar , JJ.) SUPPA BHATTAB v. BUPPa 
SOKKaYA BHATTAR. 29MLJ. 533 = 

18 M L T. 402 = (1915) M.W N. 829 = 
30 I 0. 902 = 2 L.W. 1003. 
[Overruled in a recent decision by the Fall 

Bench ; not yet reported.] 

S. 113— Judgment— Revenue Court — 

Co sharers— Partition. 

A partition effected through a Revenue 
Court among the co-sharers of a village creates 
a uew title in each co-sharer to whom a share 
in the village is allotted and the parties will be 
precluded from subsequently setting up a title 
other thau wbat they got at the time of 
partition. ( Lindsay , J.C., JANG BAHADUR 
Singh v. Chandbej Singh. 41 1 c. 171 = 

4 0.L J. 363. 

S. 115 —Judgment— Consent decree 

or order, 

A consent order raises an estoppel and so 
long as it stands, neither puty can give the 
go-bye to it, though it contains clauses bad 
in law. (Das and Ross. JJ.) RameshWaB 
Singh v. Hitendra Singh. 6P L.J. 203 = 

62 I C. 469 = 2 P L.T. 268. 

8. 110— Judgment— Vendor and pur- 
chaser— Sale. 

Where a vendor is a party to the impeach- 
ment ol the purchaser's title and the suit is 
deorecd against the purohaeer, in a subsequent 
suit by the purchaser to recover the purchase- 
money, the vendor will be estopped from saying 
that bis former admieeion was improvident. 
The purohaser not being at fault, the vendor is 
liable to refund tho purchase money. ( Roe and 
Alx Imam , JJ ) Bhattu Ram v. Ganga 
BASAD Gort*. 47 I C. S7 = 3 P. L J. 358. 

Laches. 

S. 115— Laches— Sale— Agreement to 

reconvey after payment of the amount stat'd in 
the sale-deed - Redemption after a long time . 

Where land is transferred to another by a 
sale-deed with an agreement to reconvey alter 
the payment of money stated on the sale-deed 
the vendor or bis transferee cannot redeemsthe 
land after a very JoDg time when there i3 
evideooe to show that the vendor or his 
transferee treated the transition as a sale 
during all the time. (Richardson and Shamsul 
Euda, JJ.) Nazis ali v . Collector of 
CHITAGONO. 57 I 0. 031. 

8. 113 -Laches— Limitation. 

The prinoiplo of acquiescence by laohea does 
not apply where a statutory period of limitation 
is prescribed. (Jenkins^ O J. and Woodroffe, 
OSMOND BEEBY V. KHITI8H CHANDBA. 

41 Gal. 771 = 26 1. 0. 281-18 O.W.H. 631 
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8. 118— Laches— No estoppel- 

Mere delay in filing a suit does not amount 
to estoppel. (Sco(< Smith and Jones, JJ.) BHAG 
MAI, v. BHAGWAN Das. 129 P.W.R. 1917 = 

41 I.C. 686= 11 PR 1918. 

S. 115 — Liches— Mortgagee's la chts in 


sutng. 

A mortgagee, is not estopped from cssertiog 
his rights by laches in suing ( Johnstone and 
RaUigan, JJ.) alliance Bank v. Kahan 
8INGH. Ill P.W.R. 1914 = 216 P.L-R. 1914 = 

28 1.0. 886 = 4 P R. 1916. 

: — 8, 115— Laches— Long inaction. 

Inaction for llj years does cot estop a 
daughter from olaiming her property from 
her collaterals. {Reid, OJ. and Rattigan, 
J.) BUADITTI V . WARIN BlNGH. 

64P.L.R. 1911 — 10 I.C. 819 = 
212 P.W.R 1911. 

S 113— Laches— In filing suit — Effect 

A bailor is not entitled to aDy damages for 
wrongful use, beyoud getting the value of the 
goods, if he ie guilty of Jong delay in filing 
the suit after issuing the notico of demand. 
{Vox, C.J. and Tioomey , J.) EBRAHIM ABMED 
mehteb v. Samuel bathalab. 

84 I.C. 297 = 9 Bur L.T. 224. 

Landlord and Tenant. 

S. 115 — Landlord and tenant— Eject- 
ment. 

If in a suit for enhancement of rent the 
zemindar enteied into a compromise stating 
that the tenanoy was a fixed-rato teoanoy and 
describing oartain of its inoidente without 
mention of the grounds in ol. (d) ol 8 67 of 
the Agra Tenanoy Aot, he is subsequently 
estopped from asserting that it was not a fixed 
rate tenanoy but only an ooonpancy tenanoy in 
a suit for ejecting the tenant on the ground of 
bis transferring the holding by way of morfgage, 
{Bolms, 8.M. and Campbell , J.M.) BHAOWAN 
SINGH V, DWARKA RaI. 

29 1 . 0 . 677 , 

S. 118— Landlord and tenant- Eject- 
ment. 

Where a asmindar agreed not to ejeot his 
tenant so long as rent was paid and in con- 
sideration received a large amount of arrears 
due from a previous tenant, he ie estopped from 
ejeoting hia tenant ao long as he paid rent, 
8ooh an agreement need not be in writing, 
(Holms, 8.M.) Yusdfuzzman v . Bodhan. 

29 1 . 0 . 688 

li ?r L °’ d “ rd 


When the entry in the Thakbuet kbasra has 
been made in {rand of the owner, the with- 
holding of the rent oolieoted by thikadar of the 
proprietor does not oreate an estoppel 
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S. 115— Land- 


destroy the rilationehip ol laDdlcrd and tenant. 
(Ameer Ali). JAGDEO NABAIN SINGH V- 


Baldeo Singh. 


32 M 


3 Pat. L.T. 605*= 
S6 C.L J. 499=49 l.A. 899“ 
L.T. 1 = 2 P. 88 = 45 M L J. 460 = 
1922 P O. 272 (P C ). 


8. 119 — Landlord amd tenant— Status 

of parties. 

It is not open to the representatives ol a lessor 
to prove that the status of the original lessee 
was other than what was described in the lease 
deed. (Mookerjee and Rankin, JJ.) Tswar 
Chandra Nath v. Gour Bundar Nath. 

1923 Cal. 608. 

8. 115 — Landlord and tenant- Ttnancy 

by estoppel* 

Where Government ie tbo owner cf lands, 
no question of estoppel can arise against the 
landlord so as to interfere with the rights 
of a subsequent grantee from tb6 Government. 
(Sadasiva Aiyar and Spencer , JJ.) SWAMI- 
ATHA MUDALl V . 8ARVANA MUDALI. 

40 I.O. 981 = 83 M L.J. 370. 

fi. 116 — Landlord end tenant— Tenant 


or 


it can dispute landlord's possession— Grant by 
Government. 

A tenant who has enteied into possesion 
under a lease from the landlord, ie bound to 
restore the landlord** possession, before he can 
set up an independent title. Defendant tock 
possession under a kanom deed frem plaintifl 
and after execution of the koncm, plaintiff 
aocepted quit-rent pattohs from Government 
in respect of some of tho lands demised. Beld, 
the arrangement between the plaintiff . and 
Government do not take away the plaintiff's 
right to possession. 28 M. 526, Kef {Wallis 
and Ayling , JJ.) NABAYANA NaMDUDRIu. 
MAHAMMAD. 18 I.C, 841. 

s. 115-Landlord and tenant — Not 

permitted to derogate from his grant— Appli- 
cability of the principle. 

The rule that a porsou cannot be permitted 
to derogate from his own grant, ie not of 
universal application and certainly cannot 
apply to the caeo of a landlord where, by a 
bona fide surrender by the tenant, he acquires 
statutory right of re entry into tho land which 
was originally dismissed in favour ol the tenant. 

( Jwala Prasad and Ross , JJ. ) Ram Oraon u. 
Doman KALAL. 2 P. 898 = 4 PLT 562- 

1924 P. 100. 

8, 118 — Landlord and tenant— Rent 

decree— Purchase of property subject to second 
decree— -Effect. 

A deoree-holdor landlord who in execution 
of a rent deoree purchases the holding subject 
to liability for a second rent deoree is not 
estopped from proceeding against other proper- 
ties in execution of the latter deoree. (Mullick 
and- Macpherson, JJ.) JUGAL KISHORE 
nabayan Singh u, Bhatu Modi. 

1 P.Ii.R, 311*4 P.L.T. 640-2 P, 720- 
(102t) Pat. 205-1923 P. 5 IT.- 
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EVIDENCE ACT (I of 1872). 8. 113-Land- 
lord and Tenant. 

“ ; 3* 115— Landlord and tenant — 

Silence of landlord-— Conduct of lessee . 

Where the tenants knew perfectly well what 
their rights were and they were not deceived or 
encouraged in any away, the mere silence of 
the landlord or his inaotion does not create an 
estoppel against him. Farther to create an 
estoppel it must also be shown that he was 
aware of what his rights were and that he had 
the power to prevent tenants from building. 
( Miller , C.J and Mullick , J.) BUDHAN TELI 
v. JlADANMOHAN Lal. 3 P.L.T. 483 = 

1023 P. 111. 

S. 115— Landlord and tenant— Raiynti 

holding— Record as— Z trait by Collector— Co- 
sharers, estoppel . 

Where the plaintiffs who were cc-sharers with 
the defendants allowed the Collector to record 
their raiyati holding as the zerait land of the 
latter, held that a question of estoppel will arise. 
(Mullick and Atkinson, JJ.) BALADEO Bahai 
V. BRAJNANDAN 8AHAY. 3P.L.W. 266 = 

43 I C. 399 = (1918) Pat. 164. 

Licensor, 

8. 119 — Licenser and licensee — 

Employees and contracting parties — Assignee 
or licensee o/ a right. 

The rule of estoppel applies also to employees 
and oootractiug parties generally who there 
fore, cannot accept the benefits of the contract 
and yet when oalled upon to perform their 
duties under it, repudiate it as m^de without 
right. The assignee or licensee of a right 
aooepted and acted under, is, accordingly pre- 
eluded from denying the authority from which 
the right proceeds. (Mockerjee and Beach - 
cron. JJ.) Lakh \n Jena v. arjun Naik. 

18 O.W.N. 1194 = 24 1.0. 387 = 19 C L J. 313. 

9. 119 —Licensor and licensee— 

License under Burma Municipal Act . 

A licensee is estopped from objecting to tbo 
terms of a license whioh gives him rights and 
privileges which ho would not enjoy without 
such liceuse. • Parlett . J.) 8 C. PAUL v. EM- 
PEROR. 18 Cr, (i.J. 1012 = 42 1.0. 796 = 

11 Bar. L T. 2C8. 

Minor, 

S. H5 —Minor— Misrepresentation as 

to age— Liability. 

Where a mioor executes a mortgage 
fraudulently representing himself to be a major, 
there is no estoppel precluding him from 
afterwards showing that he was a minor at the 
time. The mortgageo oannot obtain aDy relief 
against tbo minor on tbo ground of fraud. ( 1914) 
3 K. B. 607, Ref. ( Lord Shaw.) MAHOMED 
LYODOL ARIFFIN V. YOOHOOL GABK. 

(1916) 2 A.O. 578 = 21 O.W.N. 257- 
(1917) M.W.N. 162 = 19 Bora. L.R. 167- 
66 L J.P.O. 15-118 L T. 501 = 
82 T.LR. 678 = 89 1.0 401 = 
43 I. A. 256 (P.0 ) 


EYIDEN0E ACT (I of 1872), 8. 118-Mlnor. 

8. 119— Miner— Misrepresentation. 

A minor is not liable (or money obtained on 
pre-noto by him by misrepresenting his age. 
(Richards, C.J. and Bantrjee, J.) DHABA 
SINGH v . GAYAN CHAND. 48 1.0. 761 = 

16 A L J. 441, 

— 8. 119 — Minor — Representation — 

Minor not bound . 

The false representations mado by the father, 
brother or cousin of a minor even though any 
of those persons acted as the natural guardian 
of the minor, do not impose any liability 
on the minor. ( Tudball and Raflque , JJ.) 
DABI Das v. TULSHI RAM. 19 I.C. 55 = 

11 A.L J. 202. 

S. 115 — Minor— Execution of pro-note 

representing himsell to be major— Suit on 
pro-note. 

If it is proved that the defendant represented 
to the plaintiff that he was a major, and tho 
plaintiff acting on that representation lent 
money on the promissory note, then the Court 
is entitled to consider the question whether in 
a suit on the promissory note the defendant is 
estopped from pleading his minority. That, of 
course, would depend upon the ovidenoe and 
faotsof the case. ( Macleod , C.J. and Shah , J.) 
Jasraj BASTIMAL V. BaDASHIV Mahadey 
WALEKAR. 40 B. 157=1923 Bom. 189. 

S. 115 — Minor— Minor passing pro- 
missory note on representation that he is a 
major . 

Where a minor represents to another that 
he is a major, and that other lends money on a 
promissory note signed by the mioor, tho minor 
may be, in a suit on tho promissory note, 
O3toppcd from pleading his minority. I Macleod, 
C.J. and Shah, J.) JASRAJ v. BADASHIV. 

61 1.0. 457 = 23 Bora. L.R. 975. 

S. 115 — Minor — Conveyance by— 

Vendor aware of teal fads . 

Where the deft, was the plfl.'s brother-in-law, 
held that tbo plff. is not estopped from denying 
9be was a major at the date of a sale executed 
by her to the deft., since the latter must be 
presumed to have known her age and not to have 
been deceived by her representations as to her 
age. ( Macle.d . C.J .and Beaton , J.) GURU6HID- 
DSWAMI V. PARAWA DUNDAYA NARENDRA. 
44 Bora. 17fl = f5 1.0 271 = 22 Boro. L.R. 49. 

S. Mb— Minor— Representation that he 

is major— 'Person,' meaning bf. 

The word ' person' in the section is used in 
its ordinary sense and inoludes a minor. It 
does not admit of any limitation so a9 to 
exolude from its oonnotatioo all persons deolared 
under theOontract Act incompetent to contract. 
(Beaman and Heaton , JJ.) DaDASAHEB 
Dasrathbao v. Bai Nahani. 41 Bora. 480 = 
41 1 0. 160 = 19 Bora L.R. 661. 

8. 115— Minor— Share-holder of a 

company— Receipt of dividend. 

Where a shareholder id a limited oompany 
was a minor at the time of the allotment of 
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Bharea to him, and alter attaining majority 
reoeived dividends andtaieed no objeotion to his 
name being included in the register held that ho is 
estopped from denying 86 against the company a 
representative that be is a share-holder. (Scott 
and Davir , JJ.) Fazulboy Jaffeb v. Credit 
Bank. 30 Bom. 331-27 1 0. 335 = 

16 Bom. L.R. 730. 


8. 116 —Minor— Misrepresentation as 

to age— Knowledge. 

Where a defendant, a major, is misrepre- 
sented as a minor and a guardian ad litem was 
appointed (or him in the suit and be allows 
the suit, exedhtion proceedings whioh resulted 
id the sale being allowed to proceed without 
objection, held, that he was estopped, Irom 
suing to set aside the deoree. ( Mookerjee and 
Panton , JJ.) 8ABAT CHANDRA v. BiBHa 
VVATI DEBI. 66 1.0.433 (2) = 34 C.L.J. 802. 


. ... .3, no — . Minor — Contract Act — 

Estoppel with a minor . 

The law ol estoppel dees not operate in 
supersession o f, but is subject to the limitations 
imposed by other laws, e.g , Coniraot Act and 
a minor’s oontraot being void, he is not 
oatopped. (Chatter jet and Ncwbould, JJ.) 
GOLAM ABDUB V. HEM CHANDRA. 

82 1 0. 388 = 20 O.W N. 418. 


8. 118— Minor— Acts of guardian . 

The law of estoppel does not apply to an 
inlant exoept in oaso of fraud committed by 
him. Au infant cannot be estopped by the 
acts or admissions of his guardUo or of another 
person. 29 A. 292 ; 84 A. 22 ; 26 B. 433, Ref. 
( Mookerjee and Beachcroft , JJ.) RAM OhabaN 
Das v. Joy Ram Meghi 16G.L.J 183 = 

16 1.0. 823 = 17 C.W.N, 10. 


8. 113— Minor — ' Person '—Meaning. 

8. 116 of the Evidence Aot does not apply to 
oontraot by minora. ' Person ' in that aeotion 
means ‘person competent to oontraot.’ 26 C. 986, 
Foil, (Casperss and ChaWrjee, JJ.) 8UREN- 
DRA NATH ROY V. KRISHNA SAKBI DASI. 

18 0 WN. 239 = 9 I.O. 110-18 G.L.J. 228. 

— — S, 113— Minor — AUsrcprcsenfalion as 
to age— Contract void — No duty to rte’.ore 
benefit . 

Minor's oontraot ie void ab initio. A false 
representation by a minor as to his age made 
to a person who knowa it to be false ia uot suoh 
a fraud as would take away the privilege of 
infancy. Minor ia not bound to restore benefits 
obtained by him before avoiding the oontraot. 
[ Broadway , J.) BiSHEN 81NQH v . BlSHNA. 

1924 L. 284. 

-- — —8. 115— Minor, false representation by 
— Truth known to both partus -Effect. 

A minor who makeB false representation 
made to a person who knows it to be false ia 
not estopped from taking away the privilege of 
infancy. JThete can be no estoppel where the 
truth of the matter ia known to both the 
parties. U&dul flaoo/, J.) Habnam SINGH v . 
MABAIHA, 16 P.W.H. 1921. 


EVIDENCE AOT (1 of 1672). 8. Jlfl— Minor. 

S. 115 -Minor— Representation as to 

age. 

If a minor obtains a loan on the representa- 
tion that he ia of age, he oannot plead his 
infancy as defence to a suit on the loan. 
[Le-Rossignol t J.) HABJI MAL £ ABDUB 
Halim. 60 10 

S. lib— Minor. 

Where a minor was, in appearance, old 
enough to aot for himself and no fresh guardian 
waa appointed after the resignation ol the guard- 
ian appointed under the Guardian and Wards 
Aot and wber« the Diatriot Judge ordered that 
his minoiity would continue till the ago of 21 
and where he ontered into monetary dealings 
with plainlifi and represented himself to be of 
full age and misled the plainlifi by that false 
representation to advanoe a loan on the defend- 
ant executing a bond ; held, that the plea of 
minority oannot be heard and that 8. 115 ol 
the Evidence Aot applied to the case. 26 Cal. 
at page 393, Foil.; 26 Cal. 616 and 30 Cal. 639 
P.O., Dist. 24 Cal. 265; 26 Cal. 881; 26 Cal. 371 
F.B, and 76 P.R 1910, Not Foil. (Chevis, 0 J. 
and Le-Rossigr.ol J,) WASINDA RAM v. 6ITA 
RAM. 1 Lah. 889-59 l.C. 398- 

31 P.W R, 1920. 

S. 113 — Minor— -False representation 

as to age— Mortgage. 

A mortgage made by a minor ie wholly void 
and the mortgagee is not entitled to enforce 
his aeourtty created under the mortgage. The 
minor's lalse representation that he wus of full 
age, to the mortgagee who knew it to be fa)6e is 
not such a fraud a9 to take away the privilege 
of infanoy. 30 Cal. 699 (P.C.), Foil. ; 2 Cal. 
W N. 18, Diet. (Broadway and Abdur Raoof , 
JJ.) HARNAM 8INGH Vi NARA1NA. 

162 P.R. 1919 = 34 1.0 876- 
2 U.P.L.R. (Lah.) 40. 

8, 115— Minor— Guardian ad-litcm if 

bound by estoppel against himstlf—Ad litem of 
minor if estopped from suing in his personal 
capacity about same right . 

A deoree against a minor represented by bia 
guardian ad litem oan be oonteated by the guard- 
ian in his individual and personal capaoity on 
rights peculiarly bis own ; and the faot that be 
acted as guardian ad litem before is no estoppel 
preventing him from olaiming bia right. 
(Kensington and Beadcn t JJ.) Ganga Ram v. 
Narain Das. 1 P,R. 1914 = 22 1.0. 935 = 

118 P L R. 1914. 

S. 118— Minor — Estoppel against . 

There ia no estoppel against a minor who 
outers into acouiraot aiuoe tbc oontraot is void. 
(Spencer and Bakewell , JJ.) Jambaqulaohi 
¥. RAJAMANNaSWAWI Nandalwar. 

37 LG. 678-11 L.W, 596. 

— — — B. 113 — Minor— Lease taken by guar- 
dian — Possession of minor if adverse . 

Though 8. 116 of the Evidenoe Aot does not 
oreate any estoppel against a minor in the oaee 
ol a oontraot or transfer of property involving 
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EVIDENCE ACT (I of 1372 , S. 115— Mloor. 

such mioor, yet whao he enters ioto possession 
of proparty on a lea^e obtained on behalf by his 
guardian be cannot ba allowed to set up bia 
title to the property a3 a bar to a suit in eject- 
ment on the expiry of the lease. (Abdur Rahim 
and Spencsr, JJ ) PONNUSWAMI PlLLAl v . 
SUBRAM ANYA PlLLAl. 35 I C. 412. 

S 1 13 — A/iuor— Misrepresentation as 

to age— Liability (o refund . 

Whore a mioor mortgagor enters into the 
transaction misrepresenting bis age he ia under 
do equitable obligation to refund the money 
when the transaction turns out to be void. 
(1914) 3 K 13 607 ; (1916) 2 A C. 575 ; 43 I.C. 
909, Ref. [Willis, C.J and Sadasiva Aiyar, J.) 
GURUSWAMI PANTULU V. BUDHAKARAN 
LAL. 26 M L T. 245 = 53 I C 14 = 

10 L W. 225. 

8. 113 -Minor— Esfopp*/. 

Qu.ore : — Wh-ther a minor who obtains a 
benefit under a conveyance by him should be 
refused the relief of cancellation of the sale 
because ho misrepresented bis age at the time 
and thereby induced the other party to 
part with bis property. ICoutls- Trotter and 
Seshagiri Aiyar, JJ.) RAGHVAYYA v 
8UBBAYY A . 43 I C. 903 = 7 L.W. 124. 

8. 115 -Minor— Contract— Estoppel. 

A minor is not estopped from setting up hi6 
minority. As judicially interpreted the Con- 
tract Act makes contract entered into by a 
minor void and the Court should not be com- 
pelled to pronouce them valid by the provisions 
contained iu the Evidence Act. It is not ap- 
parently the case that the word ' person ' in the 
section does not inolude a minor or certified 
lunatic or other person under a disability to con- 
tract owing to imbecility of judgment. But it 
might be held that such a person could not bo 
held to have intentionally caused anything. 
When the law of the contraot deolared that an 
infant would not be liable upon a oontraot or 
in the statute of fraud in connection with a con- 
tract, he cannot be made liable upon the same 
contract, by means of an estoppel ; in other 
words there can be no doubt about the 
general law that the principle of estoppel 
which i9 provision of adjective law cannot 
be invoked to defeat the plain provi- 
sion of a statute. Per Raymond , A.J.C — 
There is no distinction in principle between a 
minor plaintiff and minor defendant and if in 
the’oase of a contraot entered into by a minor 
the principle of estoppel i3 to be applied to him 
whether he i3 the plaintiff or defendant it 
would bo tantamount to binding him by an 
agreement which the legislature has declared 
to be void and hence unenforceable. {Kennedy, 
J.C., Raymond and Kemp, A.J.Cs.) MT. HURI 
V. ROSHAN KBUDABUX. 16 S.L R. 112 = 

1928 Sind 6. 

g. 113 — Minor — Contract — Convey- 
ance. 

Where in a suit on a transfer of immoveable 
properly or a contraot of sale, the execution of 


EVIDENCE ACT (1 of 1872), 8. 113-Mort- 
gagor and Mortgagee. 

the deed of transfer or the contract of sale, is 
admitted but infanoy at the time of execution, 
is set up a3 a defence, the defendant ia UDder 
8. 115 prim i facte estopped from denying his 
authority. Toe deft, should first prove hie 
minority before claiming exemption from es- 
toppel. 26 B. 109, Foil. ; 4 Q.L R. 250. Diet. 
( Crouch and Hayward, A J.Os.) 80BHANMAL 
u. BACHAL. 34 I 0. 890 = 9 S.L.R.214. 

Mortgagor and Mortgagee. 

S. 113 —Mortgagor and mortgagee— 

Perso>ial decree claimed by debtor: 

If a person professes to have an interest in a 
property whatever interest he may have is 
bound by the mortgage and must be enforced 
against him and he oannot claim that a per- 
sonal decree should have been passed. ( Lord 
Phillimore.) BHOLANATH SEN v. BALARAM 
Das. 31 M L.T. 306 = 27 G.W.N. 607- 

18 L.W. 48 = 11923) M.W.N, 323 = 
1922 P.C. 882 (P.C ). 

8. 113 — Mortgagor and mortgagee— 

Mortgagee — Daebgit loams— Enfranchisement 
—Mortgagee iu possession estopped from question 
— Mortgagor's right . 

Deshgat Inam lands were mortgaged in 1865 
and in 1866 forfeited by Government. The 
mortgagee continued in possession and paid 
assessment to Government. In a suit to 
redeem in 1901 ; Held, that the effeot of the 
order of forfeiture was merely to oonvert the 
lands from a service tenure iuto lands liable to 
pay assessment to Government. The plff. was 
not deprived of all right And title to the lands 
and the relation of mortgagor and mortgagee 
which ousted between tho partios was not 
extinguished. I Bom. H O.R. 92 ; 9 B. 119. 
Foil. Toe defendant whooame into possession 
of the lands as mortgagee of the plaintiffs oould 
not turn round after the order of forfeiture and 
take the benefit of it and ohallonge the validity 
of the mortgage in virtue of whioh his title to 
the land as mortgagee bad begun. ( Chanda • 
varkar and Batchelor , JJ.) GURBASAPPA 
8ANGAPPA V . RANGA VENKATESH. 

36 Bom. 539 = 16 I.C 848 = 
14 Bom. L R. 868. 

S. 113— Mortgagor and mortgagee — 

Denial of title . 

It is not open to a mortgagee who accepts a 
mortgage from a mortgagor to quostion the 
title of the latter to redeem the property on 
payment of the sum duo under the mortgage, 
f Mookiriee aud Beachcroft. JJ.) SURENDRA 
Nath v. Kshitendba Mohun. 031.0. 29 = 

29 O.L J.434. 

8, ltd— Mortgagor and mortgagee — 

Attornment of mortgagee to superior landlords — 
Effect of— Redemption suit. 

A mortgagee is not entitled to resist a olaim 
for redemption impugning the title of the mort- 
gagor to the mortgaged property. But it is 
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gagor and Mortgagee* 

opan to the mortgagee to establish that the title 
ol the mortgagor has expired ainoe the creation 
of the mortgage, i.e. that the equity of redemp- 
tion is no longer vested in him 00 as to entitle 
him to redeem the mortgage. As between a 
mortgagor and a mortgagee, the atrotmen* by 
the latter to the superior landlord cannol in 
any way prejudice the rights of the mortgagor. 
(Mookerjee and Richardson , JJ.) ABHUR*M 
BID v. HAR.\ CHaND DAS. 29 I.C 746. 

S. ItS— Mortgagor and mortgagee- 

Inviliiily 0 / mortgage - Plea of, if open. 

A mortgagee has no right to set up against 
his mortgagee the title of a third person. Even 
a trustee cannot set ap as a defonce for himself 
against the mortgagee that the mortgaged pro- 
perty is trass property wbioh he had no right to 
mortgage. The pcinoiple however is inapplic- 
able when the mortgage is void as contrary to 
statute. ( Mookerjee and Beachcroft, JJ.) 
Mahamaya DEBI V Haridas haldab, 

42 Cal, 459 = 19 CW.N. 208 = 27 I.C. 400 = 

20 0.L J. 183. 

8. 118 — Mortgagor and mortgagee — 

Occupancy holding . 

Where a portion of a holding was mortgaged 
by the tenant of a uon-transferable holding 
who subsequently sold the same to the plaintiff 
who sued (or possession. Held, that he coaid 
not repudiate the mortgage as beyond hfc 
competence. I Jenkins, C.J. and Mookerjee , J.) 
SHEIKH JAWAHAB V. SHEIKH NAZIR. 

21 1 0. 900=18 C.L.J. 512. 

S, 113 —Mortgagor and mortgagee — 

Denial of title— Purchaser of iquily of redemp- 
tion who is also a 00 sharer* 

The purchaser of an interest in the equity of 
redemption is estopped from denying the title 
of the mortgagee to the interest created under 
the mortgage, fiat if the purchaser has a 
different capacity auoh as that ol a co-sharer 
with the mortgagor in the properties mortgaged 
he can question the title in that oapaoity. 
(Mookerjee and Beachcroft , JJ.) GIbija Nath 
Boy Ohowdhuby v. upbndra Nath pal. 

20 1 . 0 . 211 . 

- S,. 110 — Mortgagor and mortgagee — 
fluff by mortgagor for sale~-Plea of jus terti?. 

In defence to a mortgagee’s suit for bale the 
mortgagor or his representative is not entitled 
to plead that the mortgagor bad no power to 
mortgage the whole or part of the property 
whioh he purported to mortgage ; nor is the 
plea of jus terlii open to him. { Mookerjee and 
Beachcroft , JJ.) Ram Jiban Bhah v Dhiku 
SINGH. 16 1.0. 246-16 C.L.J. 26«. 

"8. 118 — Mortgagor and mortgagee, 

A mortgagor oanoot deny big mortgagee's 
title and the existence of the lien which he has 
created nor oan ! he defeat its enforcement 
against the property upon wbioh it was placed. 
The question of the mortgagee's right to mort- 
gage oanoot ariso in a salt between the mort- 


EYIDENOE ACT (1 of 1872), S. 115— Mort- 
gagor and Mortgagee. 

gagee and the mortgagor. 10 C.L.J. 150. Rel; 

( Mookerjee and Tcunon, JJ.) 6HYAMA CHABAN 
BHATTACHABYYA V. M0KHAD4 SUNDaRI 
DEBI. 13 C.L.J. 481-10 1 0, 49- 

18 G.W.N 703 

8. 115 — Mortgagor and mortgagee — 

Not estopped by deed when other parly alleges 
deed as void . 

The estoppel against a mortgagor based up- 
on the oontraot between the parties, oan have 
uo operation when the contract is alleged by 
the other party to be void. The other party 
oanuot both approbate and reprobate the 
mortgage. ( Ratagan , J.) GHULAM MUHAM- 
MAD V . LATIF AHMAD KHAN. 17 P.R. 1912 = 

30 P.W.R. 1912 = 14 1,0. 493 = 
68 P.L R. 1912. 

S. 113— Mortgag or and mortgagee — 

Estoppel • 

The mortgagee cannot deny the title ol the 
mortgagor wbioh ho has acknowledged, if the 
only ground for his so denying is that he was 
not let into possession by the mortgagor, 40 
Mad. 561, Foil. (Seshagiri Aiyar and Napier , 
JJ.) GovindaMenon v. KuppanNambodbi- 
PAD. 87 M.L.J 617 = 24 M.L.T. 472 = 

49 1.0* 312 = (1919; M W.N. 20. 

S. H5— Mortgagor and mortgagee — 

Inam— Inalienability, 

A mortgagee defendant bolding under a 
mortgage by aQ inamdar is entitled to contend 
by reason of the mortgage, that the plaintiff, 
a purchaser in auction-sale of such inam, 
aoquired no title to the inam, au the inam 
grant ia ioalienable. (Abdur Rahim and 

Ayling % JJ.) Vbnkataranqaohabolu v, 
KRISHNAMAGHABULU. 12 1.0. 710 = 

(1911) 2 M.W.N, 478, 

8, 110- Mortgagor and mortgagee— 

Absolute title— Setting up of — Liability to be 
redeemed . 

Merely sotting ap an absolute title to tho 
mortgaged property will not enablo a mortgagee 
to acquire any higher right ag ag.iioBt tho 
mortgagor. Purohaao of mortgaged property 
from a third patty oould not enlarge mort- 
gagee’s right so far as his obligation to 
surrender the land to the demisor was concern- 
ed. (fienson and Sundata Aiyar , JJ.) 
Kadaram Valle Maru v. Othknan Nair* 
10 1.0.339 = 11911) 2 M.W.N. 61. 

S. 118— Mortgagor and mortgagee 

A mortgagor cannot dispute the validity of 
a mortgage exeouted by himaelf. (Benson 
and Sundara Aiyar, JJ.) Kduaba Ven- 
kata PERUMAL w. Theth* Ramasawamy 
CHBTTY. 83 Had. 78-11911) 1 M.W.N. 390- 

9 M.L.T, 487-9 I Q. 878- 
81 M.L.J. 709. 

" — S. 116—aforfffagor and morlgante— 

Repret,ntativ» of morlgagw. 

A mortgagee sued lot poBseaeiou of the mort- 
gageu property against a person as the successor 
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gager and Mortgagee. 

of the original mortgagor and obtained a 
deoree. Subsequently when the said repre- 
sentatives sued the mortgagee for redemption, 
the mortgagee disputed his right to represent 
the origiual mortgagor ; Held, that the mort- 
gagee was preoluded from raising the plea. 
(Stuart, J.O.) GOVIND v. CHOKHE. 

6 0.L.J. 1 = 49 1.0. 356 — 
1U.P.L R. (J.C.) 22. 

S. 118— Mortgagor and mortgagee— 

Title to redeem . 

A mortgagee will be estopped from goiog 
behind a mortgage and contestiog the mort- 
gagor’s right to redeem. (Stuart and Kanhaiya 
Lai , A.J.Cs.) Jangi Ram v . 8HEOBAJ 
SINGH. 80 I. C. 234 = 

2 O.L J. 338. 

[Also 29 1C. 748.J 

S. 115 — Mortgagor and mortgagee — 

Mortgage of endowed properly— Mortgagor if 
estopped from denying title . 

Where the mortgage deed clearly purports to 
be executed by the mortgagor as the proprietor 
of the property in his own interest, he is estop- 
ped from denying the interest which he 
represented as hie own proprietary right in the 
deed. He oannot eet up against tho mortgagee 
the paramount title of a third party even 
though tho latter might eventually prove a 
right to reoover the property. If the Hindu 
publio or aoybody else is interested as pro- 
prietor of the mortgaged property or has a 
paramount title adverse to that of the 
mortgagor, tho deoisiou In the mortgage suit 
will not be binding upon suoh a person and it 
is competent to euoh person to take proper 
steps at the proper time to proteot his interests. 
The mortgagor's plea that the mortgaged pro- 
perty is held in trust for the Hindu public is 
clearly outside the scope of the mortgage suit, 
so far as it asserts a third person s title. 
(Dawson Miller , CJ. and Foster, J.) BABU 
Bbij Ratan das v. Raghunandan Gir. 

1923 Pat. 49 = 1 P.L.R. 223 = 
4 P.L.T. 457 = 1923 P. 203. 

-S. 113 — Mortgagor and mortgagee- 

Title , denial of -Estoppel. 

A mortgagee is not in all c \sos estopped from 
denying tho title of his mortgagor. (Pratt, 
J.O. and Crouch, A.J.C.i NUB MAHOMED v. 
KE6SUMAL. 20 1 0.983 = 7 S.L.R. 11. 

None against statute. 

8. 115 — None against statute— Oral 

gift — Actings of parties . 

As there was no registered deed of gift as 
required by 8. 123 of tho T.P. Aot the gift wa3 
not complete in law and the title to the land 
still vested in the plaintiff donor. Tho mere 
consent of the plaintiff’s lather to make a gift 
of the land had not tho effeot of vesting the 
land in the Municipality, and inasmuoh as 
defendant had oocupied the land and construct- 
ed a part at any rate of the road before the 
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plaintiff's father was induoed to make an oral 
gift of the land, the plaintiff was not estopped 
from denying tho validity of the gilt. (Shah 
and Hayward , JJ.) KUVEBJI KAVA8JI v. 

The Municipality of Lonavla. 

58 1.0, 403 = 49 Bom. 161 = 
22 Bom. L.R. 614 

— — S. 113— None against statute. 

An Aot of the legislature is not afleoted by 
estoppel. (Beaman and Hayward, JJ.) 8HRI- 
DHAB BALKBISHAN WAIDYA V . BABAJBE 

Mula agabya. 38 Bora. 709 = 23 I 0. 131 = 

16 Bom L R. 589. 

S. 118— None against statute— Unregis- 
tered Lease— No specific performance. 

The non registration of the dooument will 
not stand in the way of an aotion by the lessee 
against tho lessor for money had and received 
to bis use. I Rankin , J.) 8ANJIB Chandra 
v. 8ANTOSH KUMAB. 39 Cat. 307- 

20 C W.N. 329 = 1921 Cal. 435. 

8. 115— None against statute. 

There cannot be any estoppel against a 
statute and a statutory defenoo not set up in a 
prior suit can be set up in a subsequent suit. 
(Suhrawardy and Cuming . JJ,) Nafar 
CHANDRA PAL QHOWDHURY v . BHUSHI 
MOLLA. 68 I.C. 631. 

—3. 118— None against statute. 

The prinoiple of estoppel does not apply to 
the plain provisions of 8. 82 (2) of the B.T. 
Aot. (Chatterjee and Newbould, JJ ) AKI- 
MUDDI BEPARI v . OHINTAHABAN MUKHO- 
PADHYAY. 31 I.O. 403 = 23 O.W.N. 437 = 

[But See 25 G W.N. 4 = 
32 O.L J. 296 iF.B.).] 

■ '—8. 118— None against statute— Mort- 
gage— Inclusion of fictitious property— Mort- 
gagor— Estoppel. 

In a suit on the mortgage defendants eet up 
that a plot of land not belonging to the mort- 
gagor was fictitiously iooluded so a« to give 
jurisdiction to the registering officer and that 
tho registration was void. Held, that the 
burdeo of disproving the oxistenoe 'of the plot 
of land lay on the defts. The defendants failed 
to discharge the onU9 and therefore the suit 
should be deorood with oosts. The prinoiple of 
estoppel oannot be invoked to defeat tho plain 
provisions of a statute. 29 Gal. 651 and 13 
C. W.N. 817 (P.O.) Di3t. (8anderson, O.J. and 
Woodroffe , JJ.) 8UDHIB CHANDRA QETT v. 
8YED ABDULLA-UL-MU8AVI. 48 1.0. 520 = 

22 O.W.N. 894. 

S. 115— None against (he statute— Sale 

—Illegality— Judgment-debtor's right to apply. 

Where, overruling the judgment-debtor the 
Court orders tho salo of oectain property in 
exeoution contrary to the provisions o I a 
statute, tho judgment-debtor is entitled to plead 
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EVIDENCE ACT (I of 1872 k S. |116— None 
against statute] 


its invalidity as being opposed to law. ( Chitty 
and Teunon , JJ.) LAKSHMI BlBl KUJRANI 
p. ABTAL BBBABD HALDAB. 31 1.0. 117 = 

40 Cal. 884. 

8. 118— None against statute . 

The doctrine of estoppel cannot defeat the 
express provisions of a Code, {Coze and Chat- 
terjee , JJ.) Qhamlal Ghattebjee v. 
HAZABIMAL BABO. 13 l.C. 328 = 

15 C L.J. 451. 

S. 118— None against statute. 

Defendant oan plead that he was incompe- 
tent to alienate property sold by him. At least 
plaintiff cannot succeed where his title is 
against statute law. (Qhose and Pargior % JJ.) 
ACHAMULLA 81BKAR V. CHOLAMUNN ASSA 
BIBI. 10 I.O, 928-13 O.L.J. 479. 

— ——8. 118— None against statute— Statu- 
tory right. 

A mortgagor judgmenLdebtor’e right to have 
a decree absolute to be passed is lor his benefit 
and it ifi open to him to oontraot himself out of 
it as it is not against publio policy. If he doee 
so he will be estopped from pleading want of 
the decree absolute. (Mookerjee and Casptrse , 
JJ.) BlSWANATH PBOSAD V . BHAGWAN DIN. 

10 1.0. 536*14 O.L J. 618. 


8, 110 — None againsl\statute. 

Estoppel cannot defeat an act of the legis- 
lature. [Mookerjee and Coze , JJ.) ABDUL 
Aziz V. Kantha Mullick. 88 Cal. 512* 

10 1.0.487 = 13 O.L.J. 698. 


B. 118— None against statute— Mono- 
poly ~ Validity— Prior holder if can guest ion. 

In a snit for damages by the holder of a 
monopoly for a oertain year against the prior 
holder for infringement of hie rights, the latter 
is not estopped from contending that tho 
monopoly itself is invalid. {Martineau. J.s 
BAMJI DA8 v. JAI GOPAL. 1923 Lah. 244 

9 

8. 118— None against statute. 

Theta ia no estoppel against a statute ; the 
Court. is bound to enforoe a statute despite the 
eonduot of the parties in oonsonting to a 
decree. «: (Abdur Rahim and Oldfield. JJ.) 
Ramachandba Bobu v. akella Venkata- 
LAKSHMI Narayana. (1919) M.W N. 832- 

801 0.577-37 M.L.J. 05. 


-8. 115 — None against statute. 


The rule of estoppel from pleadings oannot 
defeat the provisions of a statute. 38 M. 374 
Foil.. (Kumaroswami Saslri and Phillips. jj.J 
BauamobtHJ v. Gopayya, 40 Mad. 70i=. 

81 M L J. 231-20 M.L.T. 129- 
• ?[ 35 1.0. 578 = 4 L.W. 48. 

»t*tute-LimUa- 

tiant to the doctrine— No estoppel against Jaw. 

w UuIms, ; the paries .fey,. Uoelr agreement 
make *a,iawo lor Ibomselvea in violation ol 

Vol. III-88 


the law of the land the seotion should be 
held to be applicable to snob agreement, and 
the doctrine that there can bo no estoppel 
against a plain provision of law shall not be- 
taken too. ( Seshagiri Aiyar and Kumara- 
sxoami Qastri, JJj LODD GOVINDA Das v. 
Rajah of Kabvetnagab. 30 1.0. 337 = 

29 M L.J. aifrv 

S. 115— None against statute — Oral 

agreement to lease— Eviction of tenant. 

Unless the lease is registered under 3. 17 of 
the Registration Aot, a mere oral agreement 
to lease does not estop the supposed landlord 
from evioting the tenant as there oan be no 
lease in law without registration. (Aylingland 
Tyabjis JJ.) GOPaLA KRISHNA AIYAR v . 
BUKIBTBA THEENTHARA. 2ft 1,0. 790. 

8. 115— None against statute. 

The dootrine of estoppel between parties 
litigating does not apply to an express statutory 
provision so as to nullify its efleot. 24 B. 675, 
Foil. ( Mookerjee and Beachcro/t $ JJ.) Jogen* 
dba Nath sabkab v. Pbobhat Nath 
Chattbbjee. 21 to. 926=19 O.L J. 126 , 


8. 115— JVone ugainaf statute . 

Tbore oan be no estoppel against an Aot of 
legislature* An agreement not to take advan- 
tage of the statute ol limitation cannot afleot 
tho original oauee of aotion unless it in ofloot 
acknowledges liability. 36 Cal, 20 ; 33. Cal. 
512, Foil, There oan be no estoppel against an 
Aot of the legislature like the Limitation Aot 
and the plea of limitation may be set op 
thongh there is an agreement to waive it* 88 
O, 512 Foil. (Bhife.O.J and Oldfield.].) 
Qitabam Chetty V . Chota Kbishnaswami 
Ghetti, 38 Mad. 374 = 28 U.L.J, 254=» 
211.0. 24 = (1913) M.W.N. 678. 

[Reverting 23 M.L.J. 338- 
17 1.0. 813= (1912) M.W.N. 667.} 


Applicability. v 

Tho rulo that tbero oan be no eatopp 
againet a etatute, does not apply unless it 
within the knowledge of both the parties tbi 

n B w w l °^« prcvi8lon is boiu « violated. 1 
u.W.N. 686, Appr. (Benson and Sundar 
Axyar^ JJ.) VEEBAPPA v. KadIBKSAN. 

(1B13, M.W.N. 525 — 21 M.L.J. 66«. 
20 l.C. 385-14 M.L.T. 237 


— — -o. i io—none against statute— Award 
—Objections. 

A judgment ordering a decree on an award/ 

°° ‘ k 6 . re if B .‘ pt °{ tho award ,tom lh a arbltra- 
, be,0 ‘°‘ ho o' period ol tim© 
allowed for .filmg an applio.tion to set aeido 

. tb ° Bt0QDd thdt ‘ ho have 

m the meantime stated that they have at 

objeo .one to urge or have already urgedtheir 

e. b tOB the'aJrtSf 111 &B T* ■‘•*■£■>>5 oannot 
“*?* ftom Bhilting their ground* 

and withdrawing the statements within th» 
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EVIDENCE ACT il of 1672), S. ltfl-None 
against statute. 


EVIDENCE ACT (I of 1872), 8, 115-Nonelf 
truth known. 


time allowed on the ground of fraud or mistake. 
(Pratt, J 0. ani Boyd, A J.C.) SRIKISHEN v. 
RETURMaL PABIOMAL. 34 I.C. 813 - 

9 S L R. 183. 

S. 113— None against statute . 

A void transaction c-annot be validated by 
any amouut of acquiescence. It is doubtful if 
8. 115 applies to transaction expressly declared 
to be void by the legislature. (Pratt, J.C. and 
Hayward, a. J.C ) Mir Mahomed v. Khuho- 
MAL. 21 I 0. 517 = 7 8.L R. 33. 

None if truth known. 

8. 1 13 — None if truth known — Effect 

— Act upon such belief— Meaning of. 

The doctrine of estoppel does not apply 
where all the facts are within the knowledge of 
both parties. The language of the section can be 
extended to the encouragement of an erroneous 
belief as in Ramsden v Dyson. The phrase 
41 act on such belief " means that the party 
must have changed his position with reference 
to the subject-matter of the representation. 
(Pratt, J ) William Jacks & Co. v. joosab 
Mahomed. • 23 Bom. L.R. 1170 = 

48 Bom. 38 = 1924 Bom. 113. 

8. 113 — A T owe if truth known . 

No estoppel comes into being where both the 
parties are equally aware of the facts. 
(Ba'chelor and Rao , JJ.) RANCHHODLAL v. 
SECRETARY OF STATE. 33 Bom. 182 = 

9 I C. 763 = 13 Bom. L.R. 92. 

8. 115— None if truth known— Silence 

— Duty to speak— Negligent omission. 

The acquiescence or estoppel whioh will 
deprive a man of legal rights mast amount to 
fraud. A man is not to be deprived of his 
legal rights unless ho has acted in suoh a way 
as would make it fraudulent for him to set 
up those rights. The element or the requisites 
necessary to constitute fraud of that descrip- 
tion are these : — In the first place, the plaintiff 
must have made a mistake as to bis legal 
rights. Secondly the plaintiff must have 
expended some money or must have done some 
aot (not necessarily upon the defendant s land) 
on the faith of the mistaken belief. Thirdly 
the defendant, the possessor of the legal right, 
must know of the existence of his cwn right 
whioh is inconsistent with the right claimed 
by the plaintiff. If hodoe3 not know of it he 
is in the same position as the plaintiff and the 
dootrine of acquiescence is founded upon 
conduct with a knowledge of your legal rights. 
Fourthly, the defendant, the possessor of the 
legal right must know of the plaintiff’s 
mistaken belief of his rights. If ho does not, 
there is nothing whioh it calls upon him to 
assert his own rights. Lastly, the defendant, 
the possessor of the legal right, must have 
encouraged the plaintiff in his expenditure of 
money or iu the other aots which he has done 
either directly or by abstaining from asserting 
hiB legal right. Where all these elements 


exist, there is fraud of such a nature as will 
entitle the Court to restrain the possessor of 
the legal right from exeroising it but nothing 
short of this will do. Where the defendants as 
in the present case were under no mistake 
about their rights, they were perfectly aware 
that the land belonged to the plaintiff and 
they wrets a letter to the plaintiff asking for 
permission to eonstruct an over bridge, there ia 
no room for any estoppel. (Chatter jee and 
Criming, JJ ) Hemangisi Devi v. Rajah 
Bejoy Singh Dudhuria. 73 I 0. 223 

S. 113--None if truth known— Negli- 
gence— Effect. 

The plea of estoppel cannot be raised by a 
person put on uotice who could, by reasonable 
diligence bave found out the real facts 
(Fletcher and Shamsul Huda , JJ.) 8ARDA 
Pbosad Roy v. ananda Moy Dutta. 

46 1.0. 228 

S. H5 — None if truth known, 

Unless tbo person to whom the false state- 
ment is made does not know the real facte 
and is misled by the statement, there is no 
estoppel. (Chatter j te and Newbould, JJ.) 
GOLAM ABDIN V . HEMCHANDRA. 

32 I.C. 388 = 20 0. W.N. 418. 


S. 113 — None if truth known— Facts 

known to party. 

If the true state of facts were known to a 
person or if he had any means of acquiring a 
knowledge of the truth, neither he nor his 
representative can invoke the aid of estoppel. 
29 W.R. 747 ; 36 W.R. 456 ; 77 R.R. 715, Rel. 
The foundation of estoppel arising out of an 
execution sale, must be laid on a representa- 
tion made before and not after the sale. 
Consequently to support a plea of estoppel it is 
not enough to produce merely the sale certifi- 
cate but it is necessary to produce the sale 
proclamation also, f Mookerjee and Beach- 
croft, JJ.) Prosanna Kumar Mukhebjee 
V. 8RIKANTHA RANT. 40 Cal. 173 = 

17 C W.N. 137-16 I.C. 363 = 16 C L J. 202. 

[Also 12 I 0.658 = 37 Mad. 38 ; 

Also 9 1 0. 662=13 0. W.N. 872.] 

S. 113— None if truth known— Name 

inserted as arbitrator fraudulently in submis- 
sion to arbitration— Party with knowledge 
keeping silent if can afterwards object. 

Where the parties to a submission to an 
arbitrator did not object when they came to 
know that a name was fraudulently entered in 
the submission as an arbitrator they are 
estopped from afterwards impeaohing the 
award. 5 W.R. P C. 21, Rel. on. ( Mookerjee 
and Carnduff , JJ.) MANINDRA NATH v . 
Mohunanda Roy. 13 I.C. 161 = 

15 O.L J. 360. 


8. 115— None if truth known . 


No estoppel exists where the facts are known. 
(Chiiiy and Chatter jee, JJ.) KAMAL Kuual 
v. Kalimbah. 6 1,0. 661-16 O.W.N. 572 
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EVIDENCE ACT (I of 1872), S. 118— Nona if 
truth known. 


EVIDENCE ACT (I of 1872), 8, 115— None if 
truth known. 


r — — 8. 118 — None if truth known— Admis- 

sion by opposite party. 

It a party is lolly aware ol his position, an 
admission ol the opposite party whioh does 
not in any way influence the beliefs or aotioD9 
of the former does not operate as estoppel against 
the party making the admission. (Leslie 
Jones and Broadway. JJ.) Mehba v. Devi 
DlTTA MAD. 2 Lah. 88 = 62 l.C. 685 = 

3 Lah. L.J. 223. 

— —8. 118— .Nona if truth known— Dealing 

with an agent alter principal's death • 

Where a person enters into a oontraot 
with an agent after the principal's death, 
with the knowledge of the factg, oannot chal- 
lenge it subsequently on the ground of want of 
authority, i Broadway and Abdul Raoof . JJ.) 
MUSAJI AHMED & CO. t«. ADMINISTBATOR- 

Genebal, Bengal. 60 l.C. 719. 

S, 115— None it truth known— Both 

parties aware of facts and laws. 

Where both parties are equally aware of the 
faots or law with regard to a particular 
question the priooiple of estoppel does not 
a PDly. 7 M. 3 = 20 0.296, Diet. (Johnstone and 
Rauigan , JJ.) Tek Chanx> v. Gopal Devi. 

46 9. R. 1912 = 127 P L.R. 1912 = 
13 1.0. 183 = 180 P.W.R., 1912 


— S. 115 - None where' truth ia known to 

both parties . 

A parson who knows the truth oan hardly be 
allowed to rely upon an estoppel arising from a 
false representation. No estoppel oan arise 
whore the truth is known to the party who 
olaims the estoppel. 30 I. A. 114, Foil. (Krishnan 
and Ramesam , JJ.) Venkatachala PillaI 
V. ABUNTHAVATBAOHI. 

(1923) tf.W.N. 228 = 17 L W. 769 = 

19M Mad. 868. 


113— None if truth known . 


There oan be no estoppel where both parties 
know the fall faots. (Ayling and Odgers % JJ.) 
RAJAMBAL AMMAL V. 8HANMUQA MUDALIAB. 

(1922) M.W.N, 481 = 1928 Mad lll. 


— 8. 115— Atone if truth known . 


Estoppel applies only when a man should be 
prevented from denying tho troth of eome 
matter which he has oauaod another to believe 
t° bo teas. Where it wee agreed between the 
psrtiea that the olaim petition ol the defendant 
BhonId_be aUowed bat without oosts and that 
plaintifl should apparently in oonsideration o! 

g, .l in8 up hiB 008,8 strain 
Irom inat’tuung a suit, Held, that 8. 116 of 

the Evidence Aot did not apply and there was 

no estoppel. Whether such an agriemint 

would be void on the principle contain*! in B. 88 

of the Cootraot Aot. [Ayling and TvaMi JJ i 

VENKATA* AHA AlYAK v. &ABAWHAWAH 


3. 118— None if truth known . 

Estoppel doee not apply when the party who 
would be benefited by it has known the truth, 
nor does it apply so as to defeat a plain provi- 
sion of law. There oan be no ratification of a 
transaction when the promisor was not in a 
position to contraot. A oause of action cannot 
be fouoded on an estoppel nor does an estoppel 
ari*e from a representation of a mere intention. 
(White, C.J. and Spencer, J.) ARUMUGAM 
ohetty v . Vella ich am i Thevan. 

37 Mad. 38 = 21 M L J 1077 = 10 M.L.T. 383 = 
12 1.0. 963 = 11911) 2 M.W.N. 461* 

S, 119— None if truth known , 

The rule of estoppel does not hold pood 
where the truth as to the matter 6taied is 
known to both parties. Nor can there be an 
estoppel to defeat the plain provision of the 
law. ( Brockman , J.C., Stanyon and Milra , 
a.J.Os.) salu Bai v . Bajat Khan. 

42 l.C. 200=13 N L.R. 130 (F.B.) 


US — None if truth known . 

Where the defta. have full knowledge of tho 
Ikcar and of their own wrong, they oannot 
raise the plea of estoppel against the plfj, 
(Lindsay, J.O.j Bhaiya KANDHAI Prasad 
v. Gaubi Shankar. 21 ] c, 296 


a. i id — none %f truth known . 

No estoppel oan arise where truth 16 known 
to both parties. (Das and Kul want Sahay . JJ > 
Jagdip Prasad 8abi p. Mt. Rajo Kuer 

I P. 515 = 4 P. L.T. 3$1 = 
(1928) Pat. 177 = 1928 P. 464. 

s * Hfl None if truth known . 

The plea of estoppel will fail if the person 
setting up tbe plea does not prove that he was 
ignorant of the truth in r.gard to the reproseDt- 
ation ol the other party. (A/uIIicfe and 
AHrinson, JJ.) BANSBAJ LAC. v. MOTl Lal 

3 P.L.W. 380 = 42 I.Q. «3-’ 
(1918) Pat. * 1 . 


3. 118 — Wone »/ truth known. 

the plea of estoppel ha, 

tn L b i V8d ‘k 6 r , e P r08#Qta ‘ion made to him. 
to be true or has known the real facts there 

Will be no catoppel, for tbe resulting oonduot is 
m no sense the efleot ol the renresentaii™ 

( 8har(uddin and Mullick, JJ.) Jaqannath 
Pbasad v. Jainkisin Pbasad. TH 

1 P.L J. 18-31 1.0. 378 = 3 P.L.W, 18* 


3. 118 None if truth known. 

nrSf.lA PPal ' 8 ° n,y ? rul ® ot 8 »‘denoe whioh 
preoludes a person from denying that 

statement previously made by i B L, * 

the conventional statement ol facts unnn^hf 

but, of whioh an agreement has been mitered 

into. (Fawult. A.J.O, ) Fibm OP KbSshibaiJ 

THwT 4 " ^ FI8M 8°o F . 1 £ E IL RS SSff Bft £ 

491.0. 1*9 = 11 8 L.R, Ti» 
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EVIDENCE ACT (I of 1B72). S. 113-No ex- 
haustive. 

Not Exhaustive. 

Si. 118 and 116— Not exhaustive • 

The whole law of estoppel is Dot contained in 
8s. 116 and 116. There may be other rules of 
estoppel not mentioned in those sections. 
6 C. 669 ; 10 C. W.N. 747, Bel. ( Sanderson , C J. 
and Ifookerjte , J ) BhaigaNTI v. Himmat. 
20 G.W.N. 1339 » 83 1.0. 7 = 21 C L.J. 103. 

S. 118 —Not exhaustive— Representa- 
tion— Feeding the estoppel— Estoppel— Principle 
applicable to Hindu conveyances before the 
Evidence Act and T.P • Act . 

The principle of 8. 115, Evidence Aot and 
8. 41 of the T.P. Aot applies to conveyances 
executed also before the passing of the Evidence 
Aot and the T.P. Act. [Chaudhury and New - 
bould 9 JJ.) KBISHNA Cbandba GHOSE v . 
RA8IK LAL KHAN. 21 O.W.N. 218 = 

83 I 0. 838-23 C.L.J. 801. 


OrolsslODB. 

8. 11 B — Omission — Silence — Proprie- 
tary interest— Wrong entry in settlement . 

Co-sharers oan plead in a suit that the entry 
in the settlement papers was wrong even though 
27 years have already elapsed. ( Piggott and 
Walsh , JJ.) KALI Prasad v. Habbans 
MISER. 50 1 0. 767 = 17 A. L.J. 888 . 

8. 115— Omissions— Omission to claim 

relief— Deliberate omission bars a subsequent 
suit . 

Where a right of relief is deliberately omitted 
with full knowledge tboreof a suit cannot 
subsequently be brought for suob relief. (Tud- 
ball and Rafique t JJ.) ABDUL HAKIM Khan 
t. Karan Singh. W All. j BAS- 

SO 10. 931 = 13 A. L.J. 929. 

8. 113— Omission — Notice — Reply 

nodes. 

Estoppel cannot be created by the mere 
negloot to answer a notice. {Beaman, J.) DAU- 
EAT RAM V. NAGENDAS. 19 10- ’89 = 

19 Bom. L.R. 333 

S. 116 — Omission— Duty to speak— 

Necessary. 

Wbore there ie no duty to Bpeak.' silence does 
not amount to estoppel. ( Mookerjee and 
Beachcrott, JJ.) KANDHAN Mandab v. 
KAMALAPROSAD. 291.0.731 = 21 0 L.J. *41. 

8. 118 - Omission to objid on partition 

proceedings— Effect of. 

Deft, claimed a share in partition proceed- 
ings on the basis of a gift in their favour. 
Plaintiff objected to the right of the defendant 9 
but was persuaded not to press h.s objections. 
He also did not oppose the redemption of a 
mortgage by defendants as he was not quite 
certain about his cwn right of succession. Held. 
that the plaintiff's conduct was insufficient to 
raise a plea of estoppel against him. (Leslie 
j'Za !d Abdul Raoof, JJ.) Dim Bihoh v 

BULANDA. * Lfth ' LJ ‘ 


EVIDBN0E AOT (I of 1872), 8! HB-Parlle* 
and Privies. 

• 

S. 113— Omission to object— Party 

brought on record not objected lo» 

Where on the plfl.'a death certain persons are 
brought on reoord as his legal representatives 
and the deft, raises no objeotion thereto, be 
oannot afterwards contend that they are not his 
legal representatives. (Marlineau, J ) TEJ 
Bhan v. WALI Dad. 60 I.O. 716- 

3 Lah. L.J. 181. 


S. 118 — Omission— Mortgage — Not im- 

pugned in prior p roceedings . 

Failure in a previous proceeding, on the part 
of a defendant in that proceeding, to prove the 
unreal Daturo of a mortgage, though the mort- 
gage-deed had been put in and he bad been 
given an opportunity to do 60, would estop him 
from impugning the mortgage in a subsequent 
suit. ( Krishnaswami Aiyar and Ayling , J J.) 
SULAIMAN V. PATTUNA BlVl 9 1.0. 136 = 

9 M.L T. 291. 


8. 116— Omission— Agreement between 

co-mortgagors to pay off prior mortgage — 
Failure to inform. 

Whore two persons agree to pay off a prior 
mortgage and take a first oharge on the proper- 
ty, it id the legal duty of each to inform his co- 
mortgagee within a reasonable time that he 
had still an outstanding claim under the prior 
mortgage. Otherwise he would bo estopped 
from afterwards maintaining suoh claim. 
(Milra, A.J.O.) PANDURANG BHANJI v. 
Narayan Rao. ii l.o. 647 ; 

s. 118— Omission— Puisne mortgagee 

bidding unsuccessfully at Court-sale on decree 
on prior mortgagee— Puisne mortgagee not dis- 
closing his mortgage . 

No estoppel prevents a puisne mortgagee not 
a party to a suit by the prior mortgagee from 
claiming his remedies, merely because ho bid 
unsuccessfully for the property at the Court- 
sale io execution ot the mortgago dcoreo with- 
out disclosing hie own mortgage. 4 A. L.J. 709, 
Diet. ( Batten , A.J.C.) FULMAL v. MUBAM- 
MAT Papabi 21 1.0. 608-9 N.L.R. 160.- 

-8. 115— Omission— Mutation proceed- 


ings— Persons not parlies thereto . 

A mutation prooeeding cannot estop persons 
not parties to it unless it oan bo proved they 
acquiesced in such proceedin a. ( Lindsay . J.O.) 
KANDHAIYA BUX BlNGH V. SHED BUX SINGH 

20 1 * 0 . 861 . 

Partlei and Prlslea. 

8. 119 — Parties and privies— Trans- 
feree from person prejudicing. 

The plea of estoppel can bo set up for 
the benefit of the person who has been 
induced to change bis position and 
also for that of a transferee from him. Bo 
also estoppel works not only against ,he P® r8 ° n r 
making the representation but also 
persons claiming under him by g***" 11 ®" 1 ' £ 
The dootrine of estoppel ta bseed upon t 
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BYIDENOE ACT (I of 1B72), 8. 115-PartIea 
and Privies. 

change ot position brought about by the 
representation or actings of the person bound 
by estoppel. Estoppel applies not only in 
favour of the person induoed to change his or 
her position, bat of a transferee from such 
person and it binds not only the person whose 
representations or aotings have created it, but 
all claiming under him by gratuitous title. 
( Lord Dunedin ). JAGANNATH PaASAD SINGH 
V . 8YBD ABDULLAH. 43 Cal. 909 = 

10 A.L J, 576 = 83 M L J. 48 = 24 M.L.T. 62- 
20 Bom. L.R. 831 = 28 O.L.J. 192 = 
22 O.W.N. 891 = (1918> M.W N. 406 = 
8 L.W. 168 = 5 Pat L.W. 03 = 
43 1.0. 770 = 48 I. A. 97 (P.O.). 


8, 113— Parlies and privies — Mortga- 
gor and mortgagee— Puisne mortgagee . 

Where a son mortgaged his share of the 
joint family property to a person and after his 
father’s death mortgaged the same to another: 
Held, that the second mortgagee, a represen- 
tative in interest of the mortgagor, oould not 
ohillongo the validity of the heat mortgage. SO 
A. 38, Diet ; 16 I.O, 929, Hal. ; 35 C. 877, Ref. 
(Byves and Piggott, JJ.) Tota Ram v. Har 
Gobind. 86 All. 141 = 21 1.0. 721 = 

12 A L.J. 123. 

——8. llfl— Parfios and prtutrs — Different 
capacity. 

Persons as representatives of the mortgagor 
cannot dispute the mortgagee’s right ; but as 
mutawalis, they oan plead that the property 
being wakf the mortgage was void. ( Knox and 
Karamat Sustain, JJ.) Nandan Singh v. 
JUMMAN, 3« AH. 010 = 17 1.0. 032 = 

10 A.LJ. 278. 


8. 113— Parties and representatives — 
Purchaser at execution sale affected by the 
same rule of estoppel as jtldgment-debtor , 

Purchaser at execution sale is affected by 
the same rule of oatoppel as judgment debtor 
himself. (Chatlerje e and Cuming, JJ.) 
aumoda Mohan Roy Ohowdhury v . 
nilphamabi loan Officb, Ltd. 

63 I.O, 218-26 O.W.N. 486, 


, ** S* 115 —Parlies and privies — Auctii 
< purchaser bound by estoppel , 

An estoppel that would have bound a mo 

«agor, a mortgage on the property, 

° po * a F 10 * 1 b T "hom the p 

J«° hMad at a flaU ln e *«oa«on of 1 
decree on h\e ^ mortgage. (Mookerjee and Pc 

-wn, JJ.) KALIDABV. PBA8ANNA KUMAR. 

» Oal. 416-80 0.L.J, 498=80 I.O. 18fl 

‘ *» O.W.H. 21 

rant BI« Bt I.O, 179 = 37 M.L.J, 445 

,na U>; oonio, SFhb M&* “ 


EVIDENCE ACT (I of 1672), S. 116— Parties 
and Privies. 

alienation by the widow does not eetop him 
(the son) from disputing the alienation. Nor 
does the fact of his taking a gift of the 
property alienated, eetop him from suing for 
possesion. (Mookerjee and Panton, JJ.) 
BAMBSHCHANDBA CHAKBABABTI V 0A8HI 
BHUbAN UPPADHAY. 30 C.L J. 50 = 

63I.C. 664 = 23 O W N. 1025. 


— -~S. llfl — Parties and privies— Hindu 
reversioner — Relinquishment by — Taking 
advantage from widow — Heirs estopped from 
disputing validity of transaction. 

Where a Hindu reversioner relinquished his 
rights to a portion of the inheritance in favour 
of the widow receiving a relinquishment from 
the widow of all her interest in the remaining 
portion of the inheritance neither the rever- 
sioner nor any person claiming through him, 
oould plead that the relinquishment was not 
binding on him and had no effeot on the portion 
of thelmheritanoe relinquished in the widow's 
favour. tFleteher and Huda t JJ,} JOGENDRA 
NATH BHUNYA V. MOHINDBA CHOSA. 

47 1 0. 976. 


— — 8. 115— Patties and privies — Vender 
and vendee— Vendee estopped if v&ndors waive 
their right to object to sale . 

The purchaser of a non-transferable 
ocoupanoy holding will be precluded from 
setting up non-saleability if the properties of 
tho estate had the opportunity to objeofc in 
exeoution. (Chalterjee and Beacficro/f, JJ.) 
RAmu Pal v. Pbakash Chandra. 

32 I 0. 757. 

“7 8. 115 —Parties and privies — Execu- 

tion purchaser — Estoppel affecting judgment - 
debtor. 

A purchaser at an execution a*Ie is not 
entitled to raise the question of transferability 
of the holding and is aubjeot to the same 
estoppels as the judgment-debtor, 22 C. 909 ; 
10 O.L.J. 150; 20 O.L.J. 52, Bel. [Mookerjee 
and Beachcroft, JJ.) KANCHAN Mandab v, 
KAMALA PBOSAD. * 29 1.0.734 = 

21 O.L.J. 411. 

8, 113— Parlies and privies — Auction - 
purchaser — Execution sale . 

A purchaser at a eale in execution steps 
into the judgment-debtor's shoes whose right, 
title and the interests he acquired and is alio 
subject to the same estoppel aa he. {Mookerjee 
and Beacheroft , JJ.) Prodyat Kumar 
TAGORA V. ISBI RAM MABWABI. 16 I.O. 192,. 


- 8. Ill— Parlies and privies— .Aticlion* 

purchaser at execution safe. 

The defendants who wore the representatives 
m Interest of tho tenant and were bound by 
the same estoppel as the judgment-debtor 
whose right, title and interest had been 
parohaaed by them oould not have the question 
of ^ t,anif0 f ab “ i| 7 o! *ha holding raised at 
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EVIDENCE ACT (I of 1872), 3. 118— Partiei 
and Privies. 

their mstanoe. 11 C.L.J. 20 ; 10 I. 0. 49, Rel. 
upon ; 35 C. 904 ; 10 I.C. 929, Dist. ( Mocherjee 
and Carnduff , JJ.) TULSI SINGH t. DAYAL 
Singh. 13 I.C. 718. 

S Ilf — Parlies c.nd privies— Sir an- 

gets not affected . 

The plaintiff purchased from an ocoopancy 
raiyat the holding in dispute though the land- 
lord’s consent was essential for the validity of 
its transfer. Subsequently the defendant purcha- 
sed the same holding in execution of a decree 
for rent obtained by some of the cc-aharer land- 
lords. The plaintiff sued for deolaration of 
title and recovery ot possession. Held, that the 
plaintiff got no title to the holding a9 it was 
not transferable, that there could not bo estop- 
pel against tho defendants under S. 115 fcr 
they were no party to the transaction under 
which the plaintiff claimed title, and the suit 
must fail. tGhose and PargxUr % JJ.) ACHA- 
Mulla Sircar v. Chollamunnessa Biri. 

10 I.C. 928 = 13 C.L.J. 479. 

S. 113— Parties and privies— Auchon- 

purchaser— Transferability of holding . 

It is not open to the auction-poroha9er of a 
non transferable holding to raise the question 
of its transferability because he is only a repre- 
sentative of the judgment-debtor and the 
tenants themselves oould not have raised the 
question. ( Woodrcffe and Carnduff . JJ-) 
KAILA8H CHANDRA V. AKHOY NABAIN SOW. 

10 I.C. 630, 

— S. 119 = Parf«*j and privies— Rival 

claimants from same party— Occupancy holaing 
— Mortgage cf . 

As between the mortgagee purchaser of the 
interest ot a tenant of a non-transferable hold- 
ing and a private purohaser from the same 
person, tho question of the transferability of tho 
holding does not arise. ( Mookerjee and Teunon, 
JJ.) 8HYAMA CHARAN BHATTACBAR A Y> V. 
MOKHODA 8UNDARI DEBI 15 C.W N. 703 = 

10 I.C. 49=13 0 L.J. 481. 

8. 113 — Parlies and privies— Judg- 
ment-debtor— Execution purchaser. 

Where a Court in execution of a decree pur- 
ports to sell property outside its territorial 
jurisdiction a subsequent purchaser in execution 
of a dccreo against the samejudgment-debtor 
can question the validity of the former salo 
although the judgment-debtor himself might 
be estopped from questioning the validity of 
the sale. 35 Cal. 877 : 7 Cal. L.J. 644 Not Foil. ; 
22 Cal. 909, Expl. ( Abdur Rahim, O C.J. and 
Seshogiri Aiyar t J.) VEEBAPPA CBETTI v. 
RAMASWAMI CHETTI. 93 Mad. 135 = 

37 M L J. 411 = 25 M.LT. 271 = 
fiSI C. 679 = 11 L.W. 232, 

8. 115— Parties and privies— Auction- 

purchaser — Decree -holder's right to sale enures 
for the benefit of auction purchaser. 

When an auction sale cannot be questioned 
by the judgment-debtor or one claiming under 


EVIDENCE ACT (I of 1871), S. 113 -Part- 
performance. t 

him as against the decree-holder on the ground 
of estoppel it cannot be questioned as against 
the auotion-purchaser also, as the decree-hol- 
der's right to sale enures for the benefit of the 
auction-purchaser. 20 . 296, Appl. ; 18 M. 
13, Foil. ( Spencer and Phillips, JJ.) 8WAM1- 
NATHA VELLALA V. DRMALINOA CHETTIAR. 

37 1.0. 828 = (1917);M.W.N. 88. 


S. 115 —Parties and privies— Liability 

of —Intermediate arrangement between original 
parties- 

Estoppel oan be raised as a plea by parties as 
well as their privies. The privy cannot be 
deprived of such benefit by the fact that since 
the time the representation was made and the 
privity of the estate commenced, the person to 
whom the representation was made and the 
person who made the representation have come 
to an arrangement contrary to tbe representa- 
tion. ( Lindsay . J.C. and Eanhaiya Lai , A.J. 
C.) Badri Bishal v. Baij Nath. 

47 I.C. 934 = 3 O.L J. 458. 


8. 185 — Parties and previes— Subse- 
quent mortgagee— Representations of i mort- 
gagor, 

A subsequent mortgagee is bound by the 
representations made by the mortgagor to a 
prior mortgagee aod cannot challenge tho valid- 
ity of the prior mortgage so far a3 it afleota 
the share which was subsequently mortgaged. 

( Staurt avd Kanhaiya Lai , A.J.Cs.) GURDayAL 
u. Taid Hussain. 6 O L.J. 31 = 54 I C.766 = 

2 U.P L R. (H C.) 8*. 

Part-performance. 

S. 113— Part- performance — Contract 

to settle property in consider ation of dones 
coming and living with aonor— Actings of the 
parlies— No locus penitentiae. 

A very rioh widowed aunt wanted her 
niece and her husband to come and live with ber. 
Tc this the niece agreed but on condition that 
tho aunt settled a village co her. Subse- 
quently the aunt wrote to the niece and to her 
husband assuring them that a village had been 
purchased only with a view to be given to tbe 
niece and that it would be duly given to her 
after the death of the writer. The niece and 
her husband thereupon oame and lived with the 
aunt for seven years till her death. The nieoe 
claimed the village as here, though there waa 
no written and registered conveyance in writing 
in her favour, as required bylaw. Held, that 
having regard to tho actions of the parties, nei- 
ther the aunt nor her legal representatives oould 
resile from the contraot which was specifically 
enforceable by the niece. The nieoe was accord- 
ingly held entitled to the possession of I tho 
village. The oonduot of the parties and their 
aotings had supplied whatever d f ,e0 ‘" . th “ f 
might have been from a oonveyanolng p°m* 
view and the parties were estopped from goiDg. 
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performance. 

behind the contract. (Lord Shaw.) LAKSBMJ 
VENKAYYAMMA V, VEV KATANA RASIMHA. 

89 Had. 609-20 G.W.N. 1084 = 
14A.L.J. 797- 31 ML J. 58 = 
(1916; 2 M W.N. 23 = 20 M L T 137 = 
4 L. W. 86 = 18 Bom. L R. 681 = 
34 1.0, 921 = 24 C.L.J 279 (P C.). 
Also 28 I 0. 930 = 42 Cal. 801 (P.C.) = 
But 8ee 43 I.C. 138 =40 Mad. 1184. 
[On apeal from 82 I.C. 65 ] 


. 3. H5 —Part performance — Contract 

not embodied in statutory form — Actings of the 
parties — Parlies not allowed to reside from 
contract— No locus penitentue. 

Lotus penitential, i.e., the power of reeling 
from an incomplete engagement, from ao 
unaccepted offer, from a mutual contract to 
which all have not ageented, from an obligation 
to which writing is requisite and baa not yet 
been exhibitod in an authentic shape, exist so 
long as the engagement is not complete or final. 
But where the aotinga and oonduot ol the 
parties are founded upon, re» inter ventus raises 
a peraocal exception which exoludee the plea of 
locus penitentuc. It is inferred from any 
proceedings, not unimportant, on the part of 
the obligee, known to and permitted by the 
obligor to take place on the faith ol the con- 
tract, as if it were perieot ; provided they are 
unequivooably referable to the oootraot and 
productive of alteration of circumstances, loss 
or inconvenience, though Dot irretrievable, 
{Lord Shah.) Mahomed Musa v. aghore 
KUMAR. 42 Cal, 801-42 I A. 1 = 

17 Bom. L R. 420 = 21 0 L J. 231 = 
28M.LJ «18 = i9 G.W.N. 260 = 
18 A.L.J 229=17 H L T. 143-2 L W. 288 = 
28 I C. 930 = (1918) M. W.N, 621 (P.C ). 


~ "T 8 * in — Part performance — Conduct 

of parties subsequent to a deed . 

The oonduot of the parties after a deed has 
been exeouted, may operate as an estoppel, if 
it amounts to a part-performance of tbe oon- 
traot. (Johnstone and Oluvis, JJ.) Bu&AKai 
MAI. p, u.j. FLOYAD. 27 P R 19ll = 

118 P.W.R. 1811 = 10 I 0. 1001 = 

191 PXR. 1811. 

~~ , S - 118 —Parl-per/ormanct — L'nrfloij- 

tered exchange — Acting, of parties. 

uSL nli ?v and do,endant exchanged adjaoent 
!£“ d8 "°* lh “ or « tl >an Rs. >00 eaob by an nnre- 
gtatered deed both in good faith believing they 
had efleoted a valid transfer. E»ob took posses 7 

knre. a on £« d8<end ? nt baiU oousiderableVno- 

aware of th. Pr ° P6lt7 0XohaD « ad - was 

t^.1 th ® P'OKMsa of tbe building and even 
look an additional sum ol money (or the 

•““ItaT' .0 

' * rBBlBt * nid oonveyanee a. required b . Bn. 64 


EVIDENCE ACT (I of 1872),"S. 113 -Plead* 
logs. 

and 118 of the T-P. Ac’s Per Aldur Rahim , 
J. — Plaintiff wai estopped by his oonduot from 
recovering the plot in epito of the absenoe of a 
formal conveyance. [Abdur Rahim, SadJsiva 
Aiyar and Napier , JJ.) RaMaNATHA CHETTY 
V . Ranganathan Chetty. 40 Mad 1134 = 

6 L.W. 300 = 22 M L.T. 173- 
33 M.L.J. 262=43 I.C. 138 = 
(1917) M.WsN. 757 (F.Bj. 

— S. 113 -Part-performance— Incomplete 

engagement— Power to resile. 

Though a party ba9 complete power to resile 
from an incomplete engagement, euch a power 
will be denied when the actings and conduot of 
the parties have carried the incompletely execu- 
ted engagement into effect. The doctrine of part' 
performance does not apply to a case where 
a Hindu widow even theugh purporting to relin- 
quish her estate remains in possession thereof* 
[Das and Kulwani Sahay , JJ.) RaO BAHADUR 
Mam Singh v, Maharani Nawalakhbati, 

2 Pat. 607 = 4 Pat L.T. 3*5 = 

1923 P. 492. 

Pleadlog6, 

9. 115— Pleading— Nature of— Scope 

of the doctrine . 

Vory often the term 1 estoppel * is used with 
reference to transactions to which it has no 
proper application. In its essence it means 
that the party estopped has by hie words or 
conduct preveuted himself from asserting the 
true facia ou which he would otherwise have 
been entitled to rely. iLord Buc&masfer) BIVA 
Prasad Singh v . Tata iron and Steed 
Ooy., LTD. 46 Oal 862-45 I. A. 275 = 

(1919) M, W.N. 278 = 52 I 0 909- 
23 0. W.N. 466 (P.0,) 


S. 118— Pleading — Nature of plea . 


Estoppel and res judicata are not the same. 
A true res judicata ousts the jurisdiction of the 
Court, while estoppel shuts the mouth of the 
party. Estoppel means that a person shall not 
be allowed to say one thing at one time and the 
opposite at another ; while res judicata moans 
that tbe parson shall not say the same thing 
twice over. {Beaman, J.) Bhaishankar v, 
Moran. 36 Bom. 283-12 1 C. 885= 

18 Bom. L.R. 680 


b. 1 18— Pfeadtnp—Pfga of to be proved 
by production of the pleadings. * • 

II a plaintiff wants to show that defendant# 
are estopped from raising a oertain plea by 
reason ol their pleadings in a previous suit 

EQ6r ° produotion Ota' oogj 

enn^iSno. 8 lad8ment in previous suit 
3?S“£ * summary of the pleadings in that 

QUd bv tL W* 0 wri ‘‘ en statement 

!* ' in , thftt 8ui ‘ should] be pro- 

pSS;J2 £ anton > w-i Jnnmja 

FRAflkNNA EiAftXBl It, BABOEiEA MaJdaL. 

IT ll.Q. 988, 
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logi 

— 8. 115— Pleading- Onus of proving. 

The burden of proof wheo estoppel is let up 
is on the party who sets up the plea. ( Fletchir 
and Smither, J J.) BlRENDRA KI8HOBE v . 
Baikunta Chandra. 46 1.0. 474. 


8. 115— Pleadings— Unnecessary pleas 


raised and decided— No estoppel . 

A plea unnecessarily raised by a party and 
decided by the Court also equally unnecessarily 
does oot estop the party from putting the same 
in a later suit. ( Campbell , J.) 80HAN 8INGH 
v. Jawala Singh. 1913 Lah. 248. 


8. lit— Pleading— Proof . 


Precise faots whioh caused him to believe that 
his transferor was the real owner must be 
pleaded by a person invoking the plea of 
estoppel and he must also show the preoise 
nature of the enquiries relied on by him. 
(8/iadi Laf. J ) Ram Barup v Maya 
SHANKAR. 46 P.R. 1918 = 

45 P.L R. 1918 = 43 1 0. 556 = 
33 P. W.R, 1918. 

S. 115— Pleadings. 

Estoppel under S. 115 is a rule of pleading 
based on the principle that where a man has 
by representing oertain things to be true caused 
another to alter his position, he cannot turn 
round and say that he is not bound by the 
representation. {Abdur Rahim and Moore , JJ.) 
8HANMOGHAVELA YUDHAN CHETTY V. 
KOYAFPA OHETTIAR. (1920) M.W.N. 679. 

S. 115 — Pleading— Plea to be raised 


at ths trial , 

A question of estoppel oan only be raised by 
pleading, and if the Court is to be asked to go 
into the matter it is essontial to place before 
the Court fasts which would enable it to oome 
to a oooolusion as to whether or not the 
principle of c3toppel applies to the suit. (Das, 
J.) PURGAN PANDE U. DHANPAT TEWABI. 

52 I.G.7B9. 


8. 113 —Pleading — Element! neces- 


sary- 

To establish estoppel the defendant muit 
show that the plaintiff made a representation 
whioh wai aoted upon by the deft whose 
position was consequently ohanged. iMulhck , 

j ) Basirul Huq v. Muhammad ajiuddin 

48 1.0. 857-8 P L W. 213. 

Public Policy. 

1 — s. ns — Public policy— Defeating of — 

No estoppel. . . , . 

An Adoption by a danoiug girl for purposes 
of prostitution is invalid. Such an adoption 
oannot be validated on the ground of estoppel 
as an ^estoppel cannot defeat a prohibition 
baaed ok the ground of publio polioy. [Aylxng 
and Coiittt-Troiur, JJ.) 

“HoAohU.!.. l » 


EVIDENOE ACT (I of 1872), 8. 118— Repre- 
sentation. 

—8. 115 — Public policy— Stifling cri* 

minal prosecution— Money received. 

The defendant in a suit for refund of money 
paid to stifle a prosecution is not estopped from 
showing that the money be seeks to retain was 
really due to him, if such plea has been 
speoifioally put forth by him. 28 I.C. 151, 9 
B. and C. 902. (1903) A C. 49 Foil. (Wallis, C.J. 
and Seshagiri Aiyar , J.) MUTHUVEEBAPPA 

Chetti V , Ramaswami Chetti. 

40 Mad. 285 = 34 I 0. 401 = 31 M L. J. 261. 

S. 110— Public policy— Estoppel. 

A transfer contrary to publio policy oannot 
be legalised by estoppel, (Shar/uddin and 
Roe , JJ.) PUNCHA V. BUNDESWABI. 

37 I.C. 960. 

Representation. 

S. 115 — Representation— Necessity for 
— Suit in ejectment by landlord against tenant. 

The proprietors of oertain lauds sued to eject 
a tenant D but tho suit was dismissed on 
appeal by the High Court on the ground that 
D was a raiyat and that no valid notioe to 
quit had beeo given to him. Pending an 
appeal to the Privy Council D’s legal represen- 
tatives told the holding to defts. The pi fi s. 
did not admit tbo validity of the 6ftle but the 
defts. were brought oo record before tbe Privy 
Counoil and the appeal was eventually dismiss- 
ed. In a subsequent suit to ejeot deft*. Held, 
that the pi Bs. were not e9tipped from suing in 
ejeotment inasmuch as tbero was no represen- 
tation on their part of the existence of any 
right in D. (Sir J^hn Edge.) 

Narayan Chowdhury V. 

16 L W 692 = 4 U P.L R. (P.Q.) 

108 = 31 M L.T. 203 = 
27 O.W.N. 461-21 A L.J. 363 = 
44 M.L.J. 72 = 4 P L T. 99 = 
1922 P.0. 349 (P.0.1. 

8. 115— Representation — Change of 

position . 

A chango in the position by representations 
of ft person is the basis of the doctrine of estop- 
pel. Not only the persons making tbe 
representations but all holding under them 
gratuitously are bound by the estoppel. Upon 
the sale by auotion in an estate it was purchased 
benami on behalf of the Zemindar of the estate, 
but no transfer to the benamidar was made. 
The bonamidar, upon the instruction of the 
Zimindar, purported to transfer the village by 
a deed of sale to the Zemindar’s illegitimate 
daughter, by whom however, no consideration 
was paid. The Zemindar by petition supported 
au applioation by the daughter tor mutation of 
names, whereupon she booame the registered 
propriotrix. Held , that ths Zemindar and 
those olaiming under him by gratuitous title 
wero estopped from denying ths title on* 
grantee beoause as a result of ths Zsm 
aoti her position had bsen ohanged in »■* *5 
beoarae liable for the revenae assessed upon 


oooupaooy 

DAMODAR 

Miller. 
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EVIDENCE ACT (I of 1872), B« 111 -Repre- 
sentation* 


village. ( Lord Dunedin . ) JAGANNATH 

PftASHAD 8INGH V. ABDULLAH. 

48 Cal. 909-18 I.A. 97-18 A L J. 870 = 
5 Rat. L.W. 88 » (1918) M.W.N. 408- 
aaC.W.N. 891-8 L.W. 163 = 
24 M.L.T. 62-28 C.L.J. 192 = 
20 Bom. L.R. 881 = 49 I.C, 770- 
36 M L. J. 46 (P.C.). 


— — S. 119 — Representation— Negligence — 
Collector — Defective performance of statutory 
duty— Estoppel against Government— Bombay 
City Land Revenue Act [II of 1876) Tenure of 
land . 

The object of Bombay Aofc II of 1876 ia to 
provide for the administration and collection 
of the land revenue of the Government in the 
City of Bombay and not to establish a system 
of registration of titles. The revenue register 
might bo of nse for oonveyancing purposes. 
But neither the language of the statute nor 
the character of tho ofQoials who have the 
duty of keeping it, is auoh as to indioate an 
invitation to tho public to rely cn the inoi- 
dental statements as to titles made in the 
reoords but which do not purport to be deoi* 
aive either of the rights of the Government cr 
those of the individuals as to Anything except 
the liability to contribute to the reveoue. A 
certificate of tho Collector, under the provi- 
sions of tho above Aot, certifying an extraot 
from the rent rolls kept in the offioe by whioh 
extraot oertain land was incorrectly described 
as being classified under the head ‘Rent roll or 
quit or ground rent* does not estop the Govern- 
ment from resuming the land as being held 
under the annadi tenuro. ( Viscount Haldane ) 
Mhrwani Munohebji Oama v. Secretary 
OP STATE. 39 Bom 661-19 OWN. 1038- 
(1918) M.W N. 838-2 L.W. 701- 
29 M.L.J. 299-13 A.L.J 1028- 
80 1.0. 839 — 42 I.A. 188 (P.C ). 


— 8 . 


11* -Representation— Change of 

A plfl. who has asaactod over and over again 
° ! alleged adoption, who has 
oonaented to be bound by it. who has on hia own 
lowing received valuable oonaideration in 
return lor making auoh assertion, and who has 
iL„f a3fn ° l eelting up of the alleged 
S° P ‘' OD , oa “ B i d the d0,t - *° be deprived of all 

20 * L.J. 918-13 A. 169-1933 All. 68. 


- 4 f 

brthe ******* i 84*A*' 

Vol. 1 11-34 


Dias. ( Chamitr , J.) Bisbcubhab DAYAE, 
V. PABOHADILAL. 16 1.0.639 = 

10 A.L.J. 113. 

S. 118 — Representation— Common mis- 
take. 

Estoppel cannot be established by the mere 
faot ol sharing erroneous belief with others. 
(Hacked and Htaton, 33.) GlBlJABAI v. 
Badasiva Vishvanath. 88 1.0.394 = 

22 Bom. L R. 974. 


8. 113 — Representation — Bolding out 

a person as osttnsible owner. 

Where a tiue owner of property holda out 
another as the ostensible owner aod the property 
ie sold by the latter to a bona fide purchaser 
for value, the true owner will be estopped from 
setting up hia rights ae against euoh bona fide 
purohaser. (Beaman, J.) TEHILBAM v. 
LONGIN D'MELIiO. 87 I.C. 281 = 

18 Bom. L R 987. 


9- H8 — Represenfa/ion of fact — 

Misrepresentation— Contract executed under— 
Effect on heirs. 

Misrepresentation per se as a ground of relief 
must be ono ol faot and not of iuture inten- 
tion. Bo in oaaes of misrepresentation of fact, 
the relation ol the parties in law would have 
to be determined on the assumption that tho 
faot was as it waa represented to be. Thus 
where a marriage was brought about by a 
misrepresentation of a person that the bride- 
groom was his adopted son, the former is 
bound to make good tho misrepresentation and 
bo the adopted will be entitled to euooeed as 
heir after his doath in preferenoa to his 
widow. (Beaman, J.) LADK4BAI 8u Navi- 
VAHO. 31 I.C. 708 = 17 Bom. L.R. 783. 


-8. 118 Representation— Negligence. 

(Scott, O.J.)— An action oannot bo founded 
on estoppel, as it is merely a rule of evidenoo, 

1 ■*» , ®P°rtanfc to prevent tho defendant 

ZZJ* K y K 8 th . e truth of what b * 9 been 
asserted by him. A person oannot take advant- 

ea^onnil n 8 1 r 0 P K 6Ben * 8tbD aUe « ed t0 
action in 18 OODO0rned in trans- 

(£«. ^ h sl!.‘ h8 representation was made. 

!u k , Th0CO oao *>e no estoppel when 
the whoie reoord or deed in whioh tho sUto- 

r8 rik d ° P °° ia 00nta i Q ed shows the 
Th0t ° ,> 1 ‘?° when the oiroum- 

etanoea were likely to have prevented a 

m!nt Dab /« ?? a £ J rom Mtin * on lh8 
If n^ D im C0W ’ 0,J ' and SuJM< . J-l MHVANJl 
V. 8ECBBTABY OP 8TATH. 16 I 0. 714 

H Bom. L.R. 661, 


— ■— 8 . 118 -Ripr#MHfa,loH— jPad and law 
Nature of estoppel bp eonduct. 

a substantial pie. whioh moat 

b! the ^artv d wkM 6d b f “ nambi «™a» OTld.noe 

30 398 advaQta *« Of It. 

30 0. 396, Expl. and Disk. The dootrina of 
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estoppel by representation applies only to 
representation as to certain fact9 alleged at the 
time to be actually in existence, and not to 
promises in future which if they bind at all, 
bind as contracts. Maddison v. Alderson , 

S App. Ca?. 4G7, Rel. To oreate an estoppel hy 
conduct under B. 115 of the Evidence Act 
intentional conduct on the part of one party 
causing the other party to believe and aot on 
the belief that a certain thiDg was true in 
faot and not merely true in law mast be proved. 
Ignorance of law cannot be pleaded by either 
party. iChandavarkar and Batchelor , JJ.) 
Bai Kashi v. Jamnadas. 16 I.C. 133 = 

14 Bom. L.R. 847. 

S. 118 — Representation — Person 

claiming title under another - Knowledge. 

Where A and B convey property to C making 
him believe that they are sole owners of the 
property and C acting on that representation 
takes the property for consideration, A and B 
are estopped from asserting the title of a third 
person to the property even though C has 
transferred the property to D who wa9 
aware of the title of that third person. ( Greater 
and Ohose , JJ). Barada Prosad Baner 
JEE t;. GOSTO BEHari HaZBA. 

36 0 L.J. 78=1923 Cal. 542. 

8. 115 - Representation— Hindu rever- 
sioner — Joining in mortgage ly widow— Rever- 
sioners if can subsequently sue. 

Some of the eons of a Hindu widow who had 
only a limited interest in the property joined 
in the mortgage executed by her and thus 
represented that the property wa9 being mort- 
gaged by their mother for legal necessity. De\d % 
that the eons could not go back upen those 
representations when dealing with a party who 
had ohanged his position relying oa the 
representations of fact and were as such 
estopped frem denying the validity of the 
mortgage to which they were parties. A rever- 
sioner who had voluntarily signed the deed 
exeouted by a widow oannot legally olaim in 
opposition thereto. (Sanderson, C.J., Wood- 
ro(Je and Mookerjee. JJ.) 8BIB CHANDRA Kab 
t>. DULCKEN. 48 1 C. 78-28 C.LJ. 123. 

8. 113— Representation— Plea of, to be 

y raised • 

Estoppel by representation ODly arises where 
th representation is as to a matter of faot. , 
Estoppel cannot be relied upon unless ic is ( 
pleaded, ihlookerjee and Beachcroft , JJ.) 
Ohandi Charan Nath v. Somla Bibi. 

22 O.W.N. 179-44 I.C. 284 = 28 0 L J. 91. 

8. 113 - Representation— Feeding (he 

estoppel — Subsequent aequisition o/ interest. 

Where a grantor declares himself to bo in 
possession of a epeoifio estate and the Court 
finds that it was assumed by the parties that 
euoh estate was to pass and that they had aoted 
on' euob assumption, an estate by estoppel is 
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EYIDENCE ACT <1 of 1872), 8. 118-Repre- 
sentatlon. 

created between the parties and those claiming 
under them in respeot of any aiter-acquired 
interest in the grantor. HO C.L.R. 61 and 
6 C.L.R 528, Diet.) (Chaudhury and Newbould , 
JJ.) Krishna Chandra Ghose v. Rasik 
LAL Khan. 21 O W N, 218 = 33 I C. 668 = 

23 O.L J. 801. 

8. 115 -Representation— Recitals. 

It is not open to the grantor of a lease to 
show that the reoitala in the document as to 
his status are incorrect and that on the true 
facts, ho baa no right to create a lease. But a 
purchaser of the leased land at a sale on decree 
for arrears of rent is not bound by this estoppel. 
( Mookerjee and Roe , JJ.) JANAKI NaTH HORE 
v. PBABHASINI DaSI 43 Cal. 178 = 

80 I.C. 8i8 = 22 C.L J. 99 = 19 C.W N. 1077. 


S. 113 — Representation — Recitals— 

Effttl. 

An estoppel is not oroated by a collateral 
statement not concerning the direot purposo of 
a deed. ( Mookerjee and Teunon , JJ.) BBPIN 
BEHARI MlTTER V. TlNKOWABI PATHAK. 

13 0. L.J. 271 = 9 1 C. 374 = 15 O.W.N. 976. 


S. ltd — Representation— Mortgagee— 

Safe of property— Claim against vendee . 

Where a mortgagee on inquiry by a vendee 
gives him tho exact amount due on his mort- 
gage and this information is acted upoD by the 
latter who retains that amount out o 1 the 
purobase-mcney for paying of! the mortgage, 
the mortgagee is estopped from reooverirg any 
larger amount from the vendee. {Scolt-Smith 
and Leslie Jones, JJ.) 6EORETARY, CHIEF 
KHALSA L)BWaN AMRITSAR V. PUNJAB 
National Bank, Ltd. 68 i.c. 492 = 

4 141 PR. 1919. 

8. 113— Representation — Change of 

position— Necessity for . 

6 Three faotora are necessary to bring a case 
withm 8. .115 of the Evidenoo Act (1) a 
representation which amounts to an intention 
of causing or permitting to cause belief in 
another ; (2) belief on the part of that other and 
(3) an aotioD arising out of that belief. (Scofi- 
Smif/t. J.) HaBLAL u. BASaN SINGH. 

75 P.L.R. 1918 - 47 I C. 98 = 
75 P.W.R. 1918* 


8. 115 — Representation— Omission— 

Mortgage. 

Wh6re the morfgagee erroneously agreed to 
ad did striko of! a certain clau3e from a 
iorfgagee-deed but afterwards took aotion 
pon tho deleted clause it is open to the mort- 
igor to treat the aotion as a nullity sine* bo 
)ted upon the belief that the deletion .was 
ght. (8cott-8mith and 8hadi Lai. JJ>) 

41,10 Ram v. Chajju. Ill 191T .T 

41 19 IT. 
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EVIDENCE ACT (I of 1872), S 113-Repre- 
sentation. 

S. 115 — Representation — Preemptor 

induced to treat sale as a ighole — Effect . 

Persons, who, by olothing their transaction 
in a particular form mduoe the pre-emptor to 
claim pre-emption in respect of it as a whole 
cannot be allowed to turn round and elaim to 
show that the intention expressed in the sale- 
deed was not their real intention. ( Ratixgan 
and Scott Smith, JJ.) MAGHI v. NABAIN. 

6 P.R. 1914-296 P L.R 1913- 
20 l.C. 31-163 P.W.R. 1913. 


-S. 115— Representation — Matter of law 

—Opinion as to legal effect of adoption. 

A mere view or opinion as to the legal effect 
of an adoption ia not a thiDg within the mean- 
ing o( 8. 115 of the Aot, and so estoppel oan be 
created only by a representation which is the 
oauae of the belief and which i9 acted upon. 
(Johnstone and Ratiigan , JJ.) Tek CHAND v. 
Gopal Devi. 46 P.R. 1912~ 

127 P.L R. 1912-13 I.tJ. 482 = 
160 P.W.R. 1912. 


S. t lfl — Representation— Adoption. 

Representation on a matter cf law, i.e., as 
to the validity of an adoption creates no 
estoppel. lAyling and Odgers , JJ.) Rajam- 
BAL AMMA V . 8HANMUGA MUDABIAB. 

(1922) H.W.N. 181-1923 Had. 11. 


S. 116— Representation — Osfensib/i 

owner— Purchaser ft om— Enquiry, 

A purchaser from an ostensible owner of pro 
perty must prove that ho had no notice actua 
or constructive of the rotl owner's title, before 
the latter oan be resisted ou the ground o 
estoppel. (Ayling and Coutts Trotter , JJ. 
VENKATABAMA AIYAB V. E VENKATABAUA 
AIYAB « 9 L.W. *18-30 l.C. 969- 

(1919) M.W.N, 180 

“ 11 .B "" Representation — Exists 

(act— Relinquishment of rights of inheritance - 
liy a Mahomedan. 

Bet Sadasiva Aiyar t J. (contra Spencer , J. 
The ofleot of 8. 115 is not to prevent a pereoc 
irom denying the legal effect of a transactor 
to which he ie a party, but only the truth of e 
thing whioh he intentionally caused the 
other party to believe. The 1 thing * does no! 

m H nnni leR81 validi ‘T o£ an agreement tc 
relinquish a epos SHecMJwnw when it aootuee 

nort° an intention whioh has to come into 

"'‘ SDC# ' n ‘. h8 « J7-. when a succession 

2 8, T , he »n‘enttanal misleading under the 
eotion refers to the prosent existence of a right 

fS^°i.‘ rt 0 ^ a ‘ Dte “^“Pbyaioal possfbi- 
D=^^,' SadaaM,a A\yir and Sptnter. JJ.i as a 
Bhsvi V. KABUPPAN Ohetti. <1 1.0. 801. 

.A* ““ ft. ttota' «> binding 00 tb.m 

c sssjss zrzx 

SUUBIAH OHBM-y t>. 80BBA NAIDD.^ 

.> L.W f * 9t7nl8 ml T llu 
81 li.w.il. Ill, 


EVIDENCE ACT (I of 1872), 8. 110— Repre- 
sentation. 

g, Hfl— Representation— Conditional 

promise to remit rent . 

A promise to remit rent complied with con- 
ditions is not an absoluio promise of remission 
and the landlord can enforce his rights in full. 
(Sadasiva Aiyar and Hannay, JJ.) 8UBBA- 
RAYA AIYAB V. KOLANDA VEBU MUDALI. 

26 1.0. 998. 


——8. 118 — Representation — Hindu rdfir- 

ioner — Dealings with minor widow. 

Where on the faith of representations by 
the defendant who was a reversioner, that the 
widow was a major and competent to carry on 
her husband's family trade, plaintiff entered 
into business relatione, estoppel will prevent 
deft. Irom contending that she was a minor at 
the time and incompetent to incur debts. And 
if there is no withdrawal ol such representations 
on tho pari ol the reversioner the mere lact 
that the defendant was questioning her legal 
oapaoity will not prevent the operation ol such 
representation in respect ol advanoes made 
after that date, (Sadasiva Aiyar and Nopier t 
JJ.) The south Indian Export co., Ltd. 
v. T. 8UBBIER. 28 M.L J. 696- 

29 I C. 967. -(1913; M.W.N. 488. 
[Onappcal from 24 I. C. 898-19 M.L.T 328.] 

S. 115 — Representation — Error of law . 

An estoppel caunot be based on the ground 
ol a mistaken impression ol law regarding the 
validity of an adoption. (Binson and Sundara 
Aiyar t JJ-) A1YANNA CHaBIAR v. LAKSHMI 
AMMAL. 21 M.L.J. 600-10 M L T. 19- 
10 l.C. 194 = (1911) 2 M.W.N. 02. 


S 115 — Representation — Aiisfa&fl— 

Effect . 

Representation made under a mistake of faot 
operates as an estoppel. ( Hallifax , A.J.C,) 
RAMPBASAD v. IMARAT BAI. 18 N.L.R. 27- 

1922 N. 29, 


“ 7" — Representation — Prejudice — 

No prejudice to party misled— Effect of. 

In the absence of proof that a representation 
in a sale-deed has been relied upon by a person 
who has therefore acted to his prejudice the 
plea of estoppel is not available to him. The 
dootrine of estoppel cannot bo applied to a 
witness who is not a party to tho suit where 
the party calling him is not estopped. (Afifra, 
A.J.O.) RaJIB HUSSAIN v. ZlNG RAJ1. 

54 1.0. 962. 


as. no— tfepr«ewafion— Lata or fact, 

A representation will not generally create 
estoppel if it ie not a material statement of faot 
but ol law, beoauae an admission ion a point of 
law oannot operate as an .‘estoppel. ' {Drake- 
Brockmant J.O. and Prideaux t A.J.O.) GOVIND 
V, OHANDBABHAGA, - < 81 1,0, 678 « 

II N.L.R. m* 



535 


CIVIL DIGEST, 1911—1923. 


EVIDENCE ACT (I of 1872), S. 116 — Repre- 
aentatlon. 

S. 113 -Represen' ation— Pre-emption 

suit* 

Io order to maintain a plea of estoppel in a 
pre-emption suit, it musf be proved that the 
plaintiff believed the representation made and 
brought his suit on the basis of it. ( Daniels , 
A.J.C.) BANKE BEHARI LAL t; MANNA LAL. 

73 I. C. 372 = 9 0. A A.L R. 79. 

S. — Representatson — Promise— 

Prejudice. 

A mere promise does not oreate an estoppel 
if there is not any representation deoeiving the 
opposite party and ihereby causing him to alter 
his position for the worse. (Kanhaiya Lai and 
Daniel , A.JCs.) KANIZ MEHDI BEGAM t>. 
RASUL BEG. 48 IX. 39 = 3 0 L.J. 851. 

3. 113— Representat ion — Change of 

position— Necessity tor . 

8 115 of the Aot contemplates some aot or 
conduot by whioh the party pleading an 
estoppel has been affeoted and induced to 
change his position for the worse. (Kanhaiya 
Lai and Daniel , A.J.Gs.) BISHNUNATH 
8INGH V. BALDEO SINGH. 47 I.C. 194 = 

21 0.0. 165. 

S. 113 -Representation— Gratuitous- 

Withdrawal— Consent to entry o/ one’s name in 
revenue papers . 

A party may withdraw any gratuitous 
admission unless there is some obligation net 
to do so ; a mere consent to the entry of 
another’s name in tho revenue papers doo? not 
oreate any 6uoh obligation. A petition of com- 
promise filed by the parties in a mutation 
proceeding whereby defendant’s names were 
agreed to be substituted in respeot of a certain 
property will not estop the plaintiffs from 
subsequently suing to recover possession there- 
of, as it did not purport to oonvey any title nor 
induced the defendants to alter thoir position 
thereby. ( Kanhaiya Lai , A.J.C ) Kali 
Prasad v . Thakcrdei. 23 1C. 983 = 

1 0 L J. 81. 

9. 115— Representation— Prejudice- 

Cause and effect. 

The representation by the party estopped 
and the aotion by the party seeking to estop 
must be connected togethor as cause and effect 
if tho doctrine of estoppel is to be held to be 
applicable. (Das, J) RAM 8ARAM PANDEY 
v , Ram NlHOBA SINGH. 67 1.0. 263 = 

2 U.P.L R. (P. ) 142. 

8. 115 — Representation— No prejudice. 

Estoppel is not oreated by a statement in the 
first suit by a party when the other party was 
not in any way prejudiced. {8coU-8mith. J.) 
0U8AUNMAL V. RAM RAKHAMAL. 

30 I.C. 128. 

8. 115— Representation— Fraudulent 

intention if necessary . 
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HY1DKN0B AOT (I of 1872), 8 # 118-Repre- 
sent&tlon. 

Fraudulent intention on the part of the parly 
making the representation is not necessary to 
constitute estoppel. * (Mullick and Thornhill , 
JJ.) Balbir Prasad i>. Jugul Kishore. 

45 1.0. 473 = 3 Pat. L.J. 4B4. 

3. 113— Representation — Ambiquous 

Act . 

An ambiguous act oannot oreate estoppel 
just as au ambiguous dooument oannot create 
it. {Young, J.) MAMSA BROS. v. 8ALLAY- 
JEE. 46 I.C. 609. 

S. 115— Representation- Existing 

fact— Law. 

The word 1 thing ’ in 8. 115 means a fact 
and a fact in existence or past. 1 Thing ’ there- 
fore does not include a proposition of law or a 
promise to make a gift. ( Mccoll . J.C ) MA PYU 
V.1MAUNG PO Chet. (1916) 2 U.B.R. 148 = 
% 39 1.0. 385=11 Bur. L.T. 14. 

S. 115— Representation— Negligtoxce- 

Land standing in revenue registers in joint 
names of husband and wife— Tax receipts in 
joint names— Effect— Burma. 

Certain land stood in the revenue registers in 
the joint names of wife and husband and tax 
receipts wero in the joint names, field, the 
mere fact of tho wife living on the land ought 
to have put the mortgagee on onquiry as to 
what the wife’s interest was. In a suit on a 
mortgage no estoppel prevented the wife from 
showing that the land was her sole and separate 
property. [Young, J.) P.L.R.M. M0YYAPPA 
CHETTY v. MA MO YEIK. 30 I 0. 692 = 

8 Bar. L.T 124 (1). 

— S. 115 — Representation — Husband 

and wife. 

A wife was allowed by hor husband to take a 
mortgage in her own name and to take the 
rent. The mortgagor thought that the transac- 
tion conoerned her and him (mortgagor) only. 
The husband is estopped from disputing a 
redemption from the wife. (Mccoll. A.J.C.) 
Nga Tun Bam v. Rga Kan. 12 I.C. 200 = 

4 Bar. L.T. 244. 


S. 113 -Representation— Omission to 

ask for relief. 

The omission of a plaintiff to ask for resti- 
tution in a suit for a declaration that a deoree 
is null and void does not amount to representa- 
tion that he relinquishes the right to restitution. 
Even if it does amouot to suoh a representation 
it would not operate as an estoppel being a 
mere statement of iotention of promise in 
future. (Pratt, J.C. and Fawcett. A.J.C.) 
GHULAM MAHOMED V. LALOHAND. 

53 1.0. 532-11 S.L.R. 163. 

8. lit -Representation— Matter o/lau 

—No estoppel* 

A statement of faot only and “ ok * B o 

referred to by the term 1 thing 9 In B. 116 of the 
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EYIDEHOE AOT (I of 1*79) t 8. ItH-RIghfc 
to Appeal. 

Evidence Aot. There oaD be an estoppel by a 
misrepresentation of (aot and not ordinarily of 
law. (Pratt, J O* and Hayward f A.J.C) MIR 
Mahomed Vadad Hayat Khan v. khubo- 
MAD VABAD DiNOMAD. 21 1.0, 517 = 

7 8.L.R. 58. 


EYIDENOE ACT (I of 1872), S. 115— Wain* 
and Eitoppel — Distinction. 

for value. 6 M.L.J. 270 and 19 M.L.J. 305 
Poll. 11 M.I.A. 289 at 300 Ref. 6 A. 21 and 42 
Oal. 465 Diet. (Spencer and Krishnan, JJ«) 
YASIM 8ABQB V, EKAMBABA AlYAB. 

87 M.L.J, 598 = 26 M L.T. 441 = 
04 1.0. 497 = 10 L.W. 072. 


Right to Appeal. 

S. 118— Right to appeal— Estoppel by 

conduct — Judicial proceeding*— Dismissal for 
default of suit— Appellate Court ordering resto- 
ration on payment of compensation to the other 
party— Compensation accepted— Waiver of right 
to appeal . 

When a suit dismissed for default is ordered 
by an appellate Court to be restored on payment 
of compensation and compensation is acoepted 
by the ropposite party, the latter i9 equitably 
estopped from appealing from the order of 
remand. (Tudball and Bafique , JJ.) Hazabi 
Lad V . Ganga Chaban. 18 I.C. 525. 

8. 115— Right to appeal* 

Plaintiff brought a suit for partition of 
oertain property. In appeal, the District Court 
found that in faot it was a suit for a declaration 
of title and possession. Thereupon, the plain* 
tiff agreed to amend the plaint accordingly, 
Plaintiff appealed against tbo order of the 
Dietriot Judge. (Coze and Teunon , JJ.) 
8HASBI BHUBHAN V. JOTINDRA NATH ROY. 

38 Cal. 581-10 I.C. 163-18 O.L.J. 449. 

8. 110 —Right to appeal— Bidding at 

Court auction , 

The Partition Aot does not estop a joint 
owner who bids at the auction of the joint 
landsjheld under orders of the Court under that 
Aot, from filing an appeal in tbe matter. 
(Johnstone, O.J. and Smith, J.) FATEH Ghand 
v. Bidab Rai. 61 P.L.R, 1916- 

59 P.W.R. 1916—96 P.R. 1916- 
31 1*0. 187 — 140 P.W.R 1916. 

Trustee. 

S. 116— Trustee— Breach of trust— 

Alienation— Selling aside . 

A trustee may commit a breaoh of trust in 
making an alionation and still may be estopped 
bb against a bona fide transferee for value 
without notice of the trust, although the 
estoppel may not apply to tho benefioiaries. 
(Mookerjee and Beachcroft , JJ.) Qidbu Sahu 
v. Gopicharan Das. IB I G.,980- 

17 O.L.J 283 — 
[Also 27 1.0. 400=42 Cal. 458) 


Trustee — Alienation of trust 
property— Breath of trust— Suit by alienor to 
recover trust property— Bona-fide purchaser, 

A trustee of a temple by whom trust property 
is alienated tor his own purpose is not estopped 
from instituting a euft as trustee to recover the 
property for the trust from a bo fta fide purchaser 


Yendor and Purchaser. 

B. 115 — Vendor and purchaser — 

Estoppel by deed . 

The aoceptanoe of a conveyance in fee and 
entry into possession do not estop a grantee 
from denying the title or seisin of his grantor 
unless he olaima under the deed. (Mookerjee 
and Teunon % JJ.) BEPIN BEHARI MlTTER t>. 
TlNKOWARI PATEAK. 13 O.L.J. 271 = 

9 I.C. 374-15 G. W.N. 976, 

8. 115 — Vendor and purchaser — Denial 

of title when allowed, 

The vendor is not estopped from denying the 
oocreotnees of his title so far as tbe olaim of a 
third person is concerned , but he should not 
be allowed to do so when he is trying to play 
the vendee false by supporting that olaim. 
(Chevis, J.) 8 ham bingb v . Prbm Singh, 

17 I.C, 508 = 260 P.W.R. 1912. 

— ‘—8. 113 — Vendor and purchaser — 
Person taking a conveyance of property— If 
can plead non-transferabitity. 

A person by whom a conveyance of oertain 
property is taken oannot subsequently plead 
that the property was not transferable. 
i Lindsay , J.O.) Rama Sankar v. Nanik 
PRASAD. 1 O.L J. 187 = 24 I C. 82 = 

17 0 0. 150. 

— 8. 115 — Vendor and purchaser — 

Transfer of Property— Kabzadari taifhouf rlphf 
of transfer — Transfer in breach o/Jferms— 
Whether can be invalidated at transferor's 
instance. 

The transferor himself cannot get invalidated 
a transfer of lands held Kabzadari without any 
right of transfer in breaoh of tbe torms under 
whioh they are held, the condition forbidding 
transfer boing only for the benefit of the 
superior proprietor. ( Chamier , J.O.) MlRDAY 
Behari V, PRAO TIWARI. 11 1.0. 827 = 

14 0.0. 144. 

Waiver and Estoppel— Distinction. 

S. 115 — Waiver — Compwuije — Bight 

given up, if can be claimed afterwards — 

Estoppel. 

Whore in compromising a suit, certain 
rights are given up, the partios are estopped 
from olaiming ihoBe rights afterwards. (Aieara 
O.J. and Banerji, J.) Mahammad Ibrahim 
v . ohandan Singh. 63 I.o, 727= 

3 O. P.L.R. (A.) 1ST. 

8. 115 — Waiver — Estoppel — Disfinc- 

fion. 

Estoppel and waiver are questions of oonduot 
and we must necessarily determine thorn on 
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BYIDENCE ACT (I of 1872), %. 118 — HU- 
cellaneoui. 

the faote of each case. If ea:h of the parties 
has by bis acts intentionally caused the other 
to believe that the payment was a regular 
satisfaction of the obligation and the parties 
have aoted on that belief, neither can after- 
wards deny the regularity. There ie no 
distinction as to the law of waiver aod estoppel 
between bonds and decrees, in regard to rights 
which are at the option of the oreditor. When 
the creditor c*u on default of payment of 
interest by instalments, call up or abstain from 
calling up the princip-il debt, then for deciding 
whether or not waiver or estoppel has suspend* 
ed or destroyed that option, it is immaterial 
whether the transaction vests on an instalment 
bond or an instalment deoree. It is a 
fundamental proposition of law that waiver can- 
not be proved by payment and acceptance of 
overdue instalments alone. If a creditor's right 
to demand the whole debt depends on two 
oonsecutive instalments, and the first default is 
condoned by waiver, the occurrence of any 
succeeding default will not revive it. No 
conditional waiver of the first default oan take 
plaoe without express agreement. (Batten and 
Stanyon , A.J.Os.) Ballabhdas v. Damp- 
SINGH. 12 1.0. 741=7 N L R, 147. 

Miscellaneous. 

S. 113— Community— Representatives 

of community— Dealings with— Pre-emption — 
Villagers if bound , 

The plaintiff-?, members of a village Com- 
munity are preoluded from olaimiDg to pre empt 
the 6ale whioh the vendees succeeded in obtain- 
ing through the aotive instrumentality of two 
of the villagers as representatives of the whole 
village. ( Lord Buckmaster) IDRIS v. MRS. 
JANE 8KINNER. 81 P.R 1919 = 

65 I 0. 723 = 41 P.W.R. 1919 (P.C), 

S. 113— Pre emplion— Refusal of offer . 

Tho refusal of a pre-emptor when property 
was offered to him before eale according to a 
icajibul-art olau9e oreates estoppel. (Rich- 
ards, C.J. and Rafique . J.) TODAR SINGH v. 
KRHIRI SINGH. 80 I.C. 128 = 17 A.L J 290. 

8. 118 —Corporation— University when 

bound by act of its officer . 

The representations made by any individual 
offioer without authority or sanction of tho 
University aro not binding on tho University. 

( Choudhuri, J.) In the matter of A. RASUL. 

41 Oal. 918 = 24 I C 404 = 
18 0. W.N. 830. 

S. 113 — Change of position. 

When parties have changed positions neither 
can go back upon the arrangement. (Kanhaiya 
Lai, J.C.) RAGHUBAR V. RAM BHAROSE. 

8 O.L J. 392 = 68 1.0. 412. 

— 8. 113 —Assignor and assignee— Right 

to transfer . 

An assignor is estopped from pleading that 
ho or she was incompetent to effect the assign- 


EYIDENGE AOT (I of 1872). 8. 116-Adver.e 
Possession. 

menfc. [Piggoll, J.O. and 8abonaditre % A.J.O.) 
Nand KlSHORE v . MANGAL DIN. 21 I.Q. 8. 

3 8* 119 —Estoppel and Res judicata— 

Difference. 

Estoppel precludes denial of what is the 
result of an act or omission and Res judicata 
aims at ending litigation. [Miller, C.J. and 
Coutt s, J.) Kali Dayal v . Umesh Prosad. 
1 p. 174 = 3 P L T. 606 = 1922 Pat. 33 = 

1922 P. 63. 

S. 118— Estoppel— Plea, how to be 

raised. 

The rule of estoppel is a rule of evidence 
and must bs pleaded with sufficient clear- 
ness. (Das and Ross , J J. ) ABDUR Rahim 
v. BARIRA. 2 P.L T. 596 = 61 I 0. 807- 

6 P.L.J. 278. 

38. 113 and 91 to 94 — Estoppel— Scope 

of the sections . 

Section 115 of the Evidence Aot may no 
doubt override sections 91 to»4 because tho law 
of estoppel is one which rau6t prevail against a 
rule of procedure only. If a person has by the 
act permitted the other party to believe that the 
agreement was other than that embodied in the 
document and has caused him to aot upon that 
belief he oannot fall back upon the provisions 
of section 92 and thereby escape from the conse- 
quences of hie own actions. But this is a 
different thing from holding that when such 
conduct does not amount to an estoppel it may 
bs proved in evidence or in order to show that 
tho intention of the parties was something other 
than that expressed by them in the written 
document. If the writteo document is perfectly 
dear in its terms and applies to existing facts, 
evidence to show that it was not meant to 
apply to such facts is distinctly exoluded by 
section 94 of the Evidence Act. ( Pipon , J.C.) 
Dhanna Ram v. chhabil Das. 72 I.Q. 931. 

S, 116. 

ADVERSE POSSESSION. 

ATTORNMENT. 

CO-SHARERS. 

JUSTERTII. 

License. 

Mortgagor and Mortgagee, 
non-transfebable Tenure. 

Plea of Ownership by Tenant. 
Scope. 

Tenant already in Possession. 
Tenant holding Over. 

Transferee from Lessor. 

Trust property. 

When tenant can Deny. 
Miscellaneous. 

Advene Possession. 

S. 116— Adverse possession— Tenant 

building upon land of landlord — 8ilence — 
Effect , 

If the landlord allows the buildings built on 
his land to stand on for over 12 years, be 
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Possession. 


oaooot claim their demolition. (Lindsay , J.) 
Mussammat Debari Koer v. Babig Ram. 

4 U.P.LR. (A) 82=1922 A. 210. 

S 116 — Adverse possession— Landlord 

and tenant— Tenant not to set up title during 
tenancy. 

If a person obtains possession as a tenant, 
he cannot himself change the nature of hi9 
holding by unilateral act, e.g. alleging title 
adverse to that of the lessor or getting an entry 
adverse to the latter made in records or by 
refusing to pay rent. Put the oase is different 
if the tenant's repudiation of title is accepted 
by the landlord. (Clevis. J.) GHAZU v, 
BAHADUR. 236 P L R. 1911 - 11 1.0, 639 = 

192 P.W.R. 1911. 


S. 116— Adverse possession— Landlord 

and tenant. 


Any adverse action tiken by a third party 
oannot have the effect of terminating the 
relationship of landlord and tenant and the 
tenant will be estopped from denying hia 
landlord's title by 8. 116 of the Aot. The 
relationship of landlord and tenant already 
existing oannot be dissolved by the grant of a 
patta by the Government to the tenant of a 
third per 8 on nor can adverse possession he 
started by suoh grant of patta, 12 M. 422, diet, ; 
28 M.L.J, 44 ; 2 M, 226 ; Dissented from ; 1918 
M.W.N. 88, Foil. (8eshagiri Aiyar and Napier, 
JJ.) ELBDATH THANAZBIU. EBIANQATIB 
Sankara Vabia. <1918) H.V H. 376 = 

7 L.W. 571 = 8 L.W. 44=48 1.0. 686 = 

24 M.L T. 79. 


•S. 116 — Adverse possession — 


una 


proprietary . 

Adverse possession ie not enough to sast 
a claim to under-proprietary rights bs 
lessee. < Lindsay , J.O. and Kanhaiya Lai . A 
o.) ram A8re n. Raja Muhammad abd 
Hasan Khan. 30 l.c. 218 = 2 0 L J. 2 


Attornment. 

'^ rz a i j- B ~ Allorn *? ent ~ Lease °f unrec ° 
££ ,£ b - d v ,'?T 01 bha ° - Tenant 

plead (he invalidity of lease. 

An unrecognised eub-diviaion of a Nam 
was mortgaged by defendant ; but he remaine 
in possession of it under a rent note oxeouted i 

A h0 “ Ot, 8 a 8eo- The mortgagee aue 
the defendant m ejeotment. a eld, that defen ( 
ant havmg attorned to plaintiff it wae not ope 

BlalnMfl t h°2 ntend ! , v th6 0 i eotm « D ‘ BUit tbf 

Si reif- n ,°, r IS* t0 lok oat the propert 

fAfaeWn ? ,ain ‘'° waB to suoceei 

(dcacboa, O.J, and Beaton . J.) Deviha 

Dwarakadas V . Bhambab Gopab. 

881.0. 595 - 32 Bom. L R. 141 


EVIDENCE AOT (I of 1872), S. 116 -Co 
sharer*. 

estoppel does not preolude him from denying 
the landlord's title. (Woodroffe and Carnduff, 
JJ.) 8IBU8ANT V, METAI ( HARAN DAS, 

9 1 0. 806 = 19 C L J. 114. 

S. 116— Attornment— Estoppel — Pos- 
session — Evidence of attornment — Essentials ot 
estoppel . 

Payment of rent even without possession is 
evidenoe of attornment. A tenant is not 
estopped by payment of rent, from questioning 
the landlord's titlo. {White % G.J, nnd Abdur 
Rahim, J.) PULLAYA CHETTY v . VEDA- 
Oheba Piblai. (1911) 2 M.W.N. 376 = 

11 I.G. 24 = 10 M L.T. 44 


S. 116 — Attornment — Payment of rent 

by tenant — Whether tenant can question land- 
lord's title , 

The mere faot that the tenant has paid rent 
to the person recorded as laudlord of the patti 
doe6 not prevent his questioning the latter^ 
title, as he has not led the landlord to bolieve in 
any representation. A person who is put in 
possession as tenant by another oannot deny 
the title of the latter unless and until he gives 
up possession. But, if a person already in 
possession attorns to another ho is not tboreby 
estopped from denying the latter's title. 11 Oal. 
519, referred lo. (A Ultra, A.O. J.) SETH 8AQUN- 
OHAND p. LABA GHHABIBERAM. 

1922 Nag. 60. 


Co^Sharora. 

S, 116 — Co-sharer, landlords. 

Tenant in possession under Sarkhat . Beld, 
that a Sarkhat having been executed by the 
deft io favour of the plff. the deft, was ortopped 
from denyipg the plaintiff's right to eject him, 
t hough plaintiff may be only a fraotionalsbarer 
of the house. {Knox, A. J.O. and Dantrjte, J.) 
mathba Prasad v. Gokoe. Chand. 

«1 All. 634-17 A L J. 835- 
31 1.0. 848-1 U.P.L.R, (H.O.) 100. 

“ s - HB- Co-sharer landlords— Denial 


Whero a tenant agrees with a oo-aharer land- 
lord to ocoupy land and pay him the rent, he i. 
estopped in a suit for reut by the oo-sharerlaud- 
iord from pleading that the other oo-eharers 
should pm m the suit. (Piggott and fTatsh, 
JJ.) JAHANGIBA V. KARRAR HUSAIN. 

41 I.C. 613-16 A.L.J. 212. 

3- 116— Co-sharer landlords. 

In a suit for ejeotment on tbo expiry of lease 
the lessee whom the plff. bad brought on the 
land and who was holding under a lease granted 
by plff. oannot say, that the latter is not the 
sole landlord. ( Fletcher and Atefcrrfson. JJ \ 
ALIMADDIN U. a inaddin Majdmdar. 

88 1.0.834. 

iT^r 8 ' llB ~' 0o ' 4ft9rar landlords- Lease 

A parson by whom a lease ie taken from one 
of several oo-eharere oannot diepate hie leeiot's 
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exclusive title to reoeive the rent or to sue in 
ejectment. (Mixing K\n t J.) MAUNG Shwe 
Gy AW t;. Ma shwe Thet. 3i I.C. 71. 

Jastertii. 

— S. 118— Justerlii — Possession taken 

under — Denial of title of landlord — Estoppel . 

Where the defendant has exeouted a Kabuliyat 
in favour of the plaintiff and obtained pessession 
of certain lands as tenant on the strength of 
that dooument, he is estopped from denying 
the title or possession of his grantor in a suit 
for rent and from setting up that the plaintiff 
is merely a benamidar for some other person. 
(C. C. Qhose and Panton % JJ.) Pbabhat 
Chandra Chatterji v. Bijoy Chand 
MAHATAP. 50 C. 572 = 1924 Cal. 84. 

S. 116 — Justertii — Landlord and 

tenant— Denial of title— Estoppel. 

A tenant put in possession of land by odc 
person oannot alter the character of his possession 
and make it advoree to the landlord by going 
over to another person and paying rent to him. 
( Fletcher and Cuming , JJ.) ABDUL HAKIM 
t*. Pana Mia Miaji. 51 I.C. 494. 

License. 

S. 116 — License — Trade mark — 

Repudiation of contract by licensee. 

A licensee oannot question the right of the 
licensor ; and without the oonourrence of the 
licensor, the contraot between him and the 
licensee oannot be repudiated by the latter 
alone. (bnam % J.) JAGANNATH k Co. v. 
ORESSWELL. 22 I.C. 872-40 Cal. 814. 

S. 116 — License — Licensor and 

licensee . 

A licensee is estopped from denying the title 
of the licensor at the time of grant though no 
6uob relationship exists at the time of 6uit. 

( Jenkins , O.J. and Chatterjee t J.) DUKHIMON1 
DaSI v . TURSI CHARAN. 18 1.0. 512. 

Mortgagor and Mortgagee. 

8. 116 -Mortgagor and mortgagee— 

Estoppel . 

The title of either mortgagor cr mortgagee 
under a mortgage caDnot bo denied by each 
other. In 1878, A’s property was sold by A*s 
widow to B who mortgaged it to C. in 1892. 
After tho death of A'a widow, A’s reversionary 
heir D obtained possession of the property 
colluding either with B or his tenants. C sued 
for foreclosure on the mortgage. D resisted 
that he, as reversionary heir of A was 
entitled to the property free from the mortgage. 
Held that (1) B as mortgagor was estopped from 
denying tho mortgagee's title and as D get into 
possession with the help of B, the rulo of 
estoppel applied to B, extended to D. 
The latter could not, resist the mortgagee’s 
claim but could 6uo for possession of the pro 
perty by a separate suit. 13 M* 335, Foil. (2) 
The fraud of D was sufficient in law to deprive 
him of the right to be heard in defenoe to the 
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suit that he wa9 entitled to the property as 
reversionary heir of A. ( Russell and Chanda - 
varkar, JJ.) HlLLAYa v. Nabayanappa 
Timmaya. 88 Bom. 185 = 12 I.C. 913 = 

18 Bom. L.R. 1200. 

S. 118— Mortgagor and mortgagee . 

A mortgagor is estopped from disputing hia 
right to mortgage as he himself covenants his 
good title at all events. ( Chandavarkar and' 
Hayward , JJ.) Mahomed Ibrahim v . 
Sheikh Hamja. 33 Bom. 607 = 12 I.C.887- 

13 Bom. L.R. 898. 

8. 116 —Mortgagor and mortgagee— 

Mortgagee in possession . 

The deft, a mortgagee in possession is not 
estopped under S. 116 of the Evideoce Aot from 
requiring the plaintiff to make out his title to 
redeem the property by virtue of his purohase 
from the mortgagor’s legal representative. 
(Chitty and Bcachcroft , JJ.) DENIBESWAB 
Babma Berathakub v. Bet horam-8ai 
Kia. 40 I.C. 618. 

Non-trADiferable Tenure. 

8. 116— Non- transfer able tenure . 

In a suit for sale on a mortgage of Manda- 
dari tenure it is open to the mortgagor to raise a- 
plea as to the illegality of the mortgage as both 
parties mu9t have known at the time of execu- 
tion of tho mortgage, that the tenure was not 
transferable by law. ( Banerjee and Tudball , 
JJ.) Kidab Nath v. Naipal bingh. 

84 All. 158 = 12 I.C. 922 = 8 A.L.J. 1308, 

S. 116 — Non-transfer able tenure . 

Where a transferee of a part of a non-trans- 
ferable oooupanoy holding requires tho land- 
lord to provo his title, there is no repudiation 
of title. (Teunon and Chaudhuri , JJ,) 
Mehdi ali Khan Panee v. Basiruddin 
CHAUDHUBY. 67 1.0. 956, 

Plea of Ownership by Teuant, 

S. 116— Plea of ownership by tenant , 

when available . 

Tbe tenant must surrender possession to the 
landlord before a claim of ownership in himself 
can be set up by him, when once the relation 
of landlord and tenant has been proved# 

( Broadway , J.) ALLAH BAKSB v. Lal KHAN. 

67 I.C. 289 = 2 Lah. L J. 662. 

Scope. 

S. 116 -Scope— Execut ion ot lease . 

Whatever may have been tbe nature of a 
person's possession prior to a lease, once ho takes 
a lease-deed in respect of tbe land from another, 
he is thereafter estopped from deuying the title 
of his lessor. ( Rafique and SluitL, JJ.) 8ITAL 
Prasad v. Badri Prasad. 

20 A.L.J. 907 = 1923 All. 09. 

8. 118— Scope of— Landlord and ten- 
ant— Thud parties not affected. 

Persona not claiming possession of land under 
the tenant are not estopped from denying the 
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title of the legaor. Tzdman v. Henman (1893). 
5Q, B 168, Rsf. [Stuart and Kanhaiya Lai, 
33.) MAHARAJA OF J‘IPUR V. BUB JAN 
8INOH. 44 All 671 = 20 A L J. 619 = 

L R. 3 A- 392 = 1622 All. 333. 

8. 116 — Scope— Lesste from mortgagor. 

A leasee from a mortgagor oanool question 
the validity of the mortgage id a eo.t for 
ejectment of the Ie6aee. (N<w!ioufa and Abdul 
Majid, JJ.) BHaSHI Bhushan v. Deb Nath. 

60 I.U 7C o. 

. S. U6- Scope- Denial alter lease 

term* 

8 . 216 dcce not mean that after the expira- 
tion of the tenacoy the tenant is free to dispute 
the title of the landlord when the possession 
obtained by the landlord’* permission is 
retained by the tenant. (Sander son % Q.J. and 
Mookerue , J ) BHAKMKT v. BlMMAT. 

20 G.W N. 1833-33 I.G, 7 = 24 0.L J. 103. 

•8. 11 6 —Scope —Eitoppel — Tenant, 


It is not open to a tenant to deny hie land 
lord’s title so long as he fails to deliver posses- 
sion to him. (Spencer and SeihaQiri Aiyar , 
JJ.) Rama Thanthri v. Secretary of 
State. 42 1-0, 290. 


• 8 . 116 -Scop*. 


The law Of estoppel is not wholly contained 
in 8. 116 ol the Evideoce Act. (SadasiVJ 
Aiyar and Napitr , JJ ) THAYELBAGaM 
PlLLAI V VENKATA RAMA KRISHNA YAN. 

83 I 0. 838 (1)- 11916) 1 M.W.N. 119. 

B. 8 16 -Scope — Denial after hate term 

— Landlord's title— Denial of. 

A tenant in possession oannot even alter the 
expiration of the lease, deny hie landlord’s 
title .without proving surrender or attornment 
to anothor or eviotion by title paramount or 
notioe to hia original landlord that be Intends 
to olaim under another and more valid title. 
Eviotion moat be aotual and not merely oon 
etruotive and unexecuted decree for possession 
Is not enough to constitute eviotion. (Ayling 
and 8fencer t JJ •) Dbyal Raju v Mahomed 
Jaffar 8AHEB. 19 1.0. 868-36 Mad. 68 

8. US— Scope— Liability to pay rent 

to real owner . 

B. 116 does not operate aa estoppel after a 
tenapoy has come to an end, and so a tenant 
ia liable to pay rent to the real owner. 
{Dhobley, A.J O.i Mahadro v. Jainara 
Yan. 62 [.0. 830-4 N.L J. 61 and 207. 


8. 11B— 8copi— Lessre— Bsfoppsf, 

A lessee ia eatoppod from denying hia lessor's 
title to grant the lease. (Macnair, A.J.O.) 
Qhandoou. Pabbhoo. 89 1.0. 707. 


* — B. 116 —Scope oS% 

Where the defendant held a heritable per- 
manent and transferable right, he was estopped 
from denying rights of grantee. (Coutta and 
Uacphereon , JJ.) Mdxherji o.Narayansah 
. > * P.C.J. 6S7-1922 P. 161. 

Vo), m— 85 


EVIDENCE ACT (I of 1872). S. 116— Tenant 
holding over. 

Tenant already In possession. 

S. 116— Tenant already in possession . 

S- 116 applies only to case3 where the land- 
lord bae put the tenant in possession and not 
to where the tenant has been already in posses- 
sion. 11 C. 5l9,D>et. (Ayling and Bannay. JJ.) 
YEBBAGUNTLA 8ESHACHABLU V. MUKKU- 
MALLA CBINNIAH. 23 I.G, 721. 

S ltd— Tdnotif already in possession 

— Landlord and tenant— Estoppel* 

8 . 1 16 of the Evidence Aot applies both to 
tenants put into possession at the beginning of 
the lease and to leeEeea already in poseession 
and continued in it. 19 M. 200, Foil. iOldfield 
and Tyabji , JJ.) ADAT RAO GaYaYYa v. 
Dandi SeetharamaswaMI. 23 1 C. 613® 

1 L.w. 621. 

S. 116 — Tenant already in posses- 
sion — Denial of title — admission through 
mistake or ignorance , 

Though, under aeotion 116 of the Evidence 
Aot no tenant oan deny hia landlord’s title 
existing at the oommonoement of the lease, tho 
rule only applies where the teoaut has been let 
into possession by suoh landlord. If through 
igDoranoe or mistake a tenant has executed a 
rent-note and has not been put in possession by 
the lessor it seems that he oan dispute the 
lessor’s title. l Prideaux , A.J.O,) Mt, LAXMI* 
bai v, Devi. 1924 Nag. aa. 

Tenant holding over. 

S. 116- Tenant holding over— Denial 

of title . 

It is not open \o a tenant who is holding 
over alter notice to quit to deny the title of 
hie landlord. 8. 116 of the Evidence Aot applies 
to the oaae and he oannot deny his landlord’* 
title however defeotive it may be without first 
surrendering possession to him. (fiir George 
Farewell ,) Mussammat Bidas Konwar v. 
DESRAJ RANJIT 8JNGH. 37 All. 687® 

42 I A. 202-19 OWN 1507® 
29 M L J 888-2 L W 830® 
18 M L T. 248- 18 A L J 991® 
17 Bom L R. 1009-22 0 L J 616- 
80 10. 299® tldXOj M W.N. 787 tP.G.). 

B. 11B — Tenant holding over . 

A tenant who has been lot into possession 
cannot deny bis landlord's title however 
defeotive it may be so long as he has not openly 
restored possession by surrender to hie land- 
lord. 87 A. 667 P.0 , Rel, A tenant who 
wishes to dispute hiB landlord’s tiile must not 
only see that the tenanoy hap oomo to an end 
but that the possession whioh was in him as 
a tenant has been surrendered, A tenant who 
holds over and remains in posset lion, is estopped 
from using that possession lo support a case in 
which he denies the landlord’s title. (Afaclsod, 
O J. and Hayward, J.) Ekoba Govjndshkt 
VANI V. DAYABAU NARAIN, 38 1 0, 281- 

22 Bom. L R. 89 . 
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Transferee from Lessor, 

S 116 — Transferee frcm lessor , 

Les*ee^ caunot deny the tide of persons by 
whom the place of the original lessor hns been 
taken. (Kanliaiia L *1, A. C.J.) TlRBAVAN 
Bahadur Singh v, Mukta Peasad 

22 I C. 128 

S. 116 —Transferee from lessor — Lat, d- 

lord a>id tenant— Estoppel— Scope of the rule. 
The rule that a tenant may not dispute his 
landlord’s title applies only to the title of the 
original landlord who let him to possession 
and not to that of an owner by whom the pro- 
perty has been acquired by some title derived 
from the original lessor. \F>x. C J.) MAUNG 

Po Shin v. Mahomed Thambi 

8 Bur. L T. 234 = 30 I.G 7*3 (2i = 

8 L.B.R. 270. 

Trust Property, 

B. 116— Trust property — Mulwalli 

himself a benefi:iary. 

Where the trustee is justified by the Wakt- 
nama in handing over to the successive life- 
tenants the possession of the trust properties, 
bo long as he does nrt abdicate the position of 
the Mutwalli assigned to him, and the life 
tenants obtain posses-ioo of the properties with 
the ooneent of the M nwalli on the footing of 
their title as life-tenauts under the Waktnam* 
the life tenants cannot be permiltod to deny 
that the person from whom the possession was 
olaimed had a title to such possession when 
they were let into it. The estoppel 60 created 
binds all those who olaim under or through 
the life-tenants so obtaining possession, especi- 
ally where the person from whom possession is 
olaimed is not a bare trustee but is also 
entitled to a contingent beneficial iemainder on 
failure of certain limitations Where a 
Wakfnama must bo treated as valid between 
oertain parties owing to estoppel the Mut- 
walli, when his beneficial remainder has taken 
effect, is entitled to the possession of the 
property under the terms of the Waufnama 
both as trustee and as banefbiary. (Scoff 
C.J. and Chandavarkar , J.l MAHOMED 
IBRAHIM V ABDUL LATIF. 37 Bora 447 = 
17 I C 689 = 14 Bora. L R 087. 


8. 116 — Trust property — Charitable- 

trust . 

The manager of a charity let the delta, into 

poscetsion under a lease of lands belonging to 

the charity. In a suit for exeoutors of manager, 

defendants pleaded, that the testator had no 

power of disposition over the lands. The 

defendants wero not estopped from pleading 

this. (Abdur Rah\m, CJ.) VaITHYANATH 

A1YAR V 8UBRAMANAYA A1YAR. 

A1YAR v. o 88 I.C. 008 =4 L.W. 849. 


S. 116 — Trust property— Trusteeship 

invalid , 

Where a Kanom was demised by the plfl. 
taking as trustee of oertain temple, to the first 
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deft, who transferred it to the second defondant, 
and in the 6uit by him for recovery of land 
demised, it was found that the plaintiff was 
not a trustee at the time of the institution of 
the suit, having been declared b? Civil Courts 
previou-ly not to be a trustee. Held, that the 
suit must fail as ho wai not the trustee and 
that defendant was not estopped from denying 
plaintiff's trusteeship, though he could not 
deny ihe title of the temple. (Z^nson and 
Sun'iara Aiy'ir.JJ.) PatTAIKABA MANAKKAL 
V < H VORAK K A PATTI MUNDB. 

37 Mad, i7i = 11 M.L T 331 = 14 I C. 168- 

(1912/ M W.N. 443. 

When tenant can deny. 

8. 116 - When tenant con deny— ‘At 

t l ie beginning of the tenancy* — Alt aning of. 

The words are expressly ioserted in 8. 116 to 
6how that the tenant is not prevented from 
6howiog that after ihe commencement cf the 
tenancy, tho estate of the landlord devolved on 
some other pereou. I Richardson, C.J. and 
Rafique , J.) GANPAT RaI v MULTAN. 

88 All 226 = 33 I C. 97 = 14 A. L.J. 263. 

S. 116 - When tenant can deny— Land- 
lord and tenant— Payment oj rent— Attornment 
— Estoppel when arises . # 

A tenant who pays regularly to the landlord 
and by whom the landlord’s title has thus been 
acknowledged is estopped as a general rule from 
questioning his title but he oan do so on the 
ground that the payment of rent by him was 
due to mistake, ignorance of title, misrepresen- 
tation or fraud on the part of the person to 
whom the lent was paid. ( Richards t C.J. and 
Banerjee , J ) GlBDHARl LAL v. KALOO 
MESTRI. 22 I C. 248. 

8. 116 — When tenant can deny — Land- 
lord and tenant— Payment of rent— Attornment, 

A tenant by whom rent is paid for several 
months to a person as landlord oannot queition 
the payee's title to recover rent except on proof 
of fraud, mistake, misrepresentation in the 
payment of rent. {Rafique, J.) GlRDHABI 
LAL v . KALLO MISTBI. 18 I C. 918- 

11 A.L J. 341. 

8 118— When tenant can deny— Sub- 
sequent cesser of landlord's title . 

A tenant oan prove a subsequent cesser of the 
landlord’s title and be oau do so by showing 
that the title has determined is by proving and 
eviction or the equivalent thereof by a title 
paramount. (Sanderson, C.J. and Richardson, 
J ) ramohandra Chattebji v. Pramatha 
Nath 68 1.0. 794. 

— — S. 118 — IFTien tenant can deny . 

U *der the section the tenant is not estopped 
from questioning the title of the landlord after 
the t**nanoy has terminated. ( Ntwbould , J*) 
8AKAYAT MOLLAH t;. ALAM MOLLAH. ‘ 

881 * 0 , 98 . 
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tenant oan deny. 

8. 116— When tenant c a a deny— At the 

beginning of the tenancy . 

The words in 8. 116 M at ihe beginning of 
the tenanoy ” only apply to oases in which 
tenants ate put into poeaetsioo of tenancy by 
the poreon to whom they have attorned and not 
to oases in whioh the tenants have previously 
been in possession Where there was no proof 
of any rent ever having been paid or that the 
defendant was inducted as a teoant by the 
plaintiff and the parties were brothers and 
admittedly the bouse was onoe joint property 
Held in these oiroumstauoos the defendant was 
not estopped from denying that he was the 
plaintiff’* teoaot. .{CamptU, J.) RISHI R»- SH 
v* Mela Ram. 1923 Lah. 433. 

8. 116 — When tenant can deny— Duty 

to surrender possession. 

A tenant in possession cannot, even after 
the expiration of hie lease deny his landlord’s 
title without aotually and openly surrendering 
possesion to him. Once the relationship oi 
landlord and tenant is established the tenant 
must surrender possession before he oan set up 
# a olaim to be the real owner. 123 P R. 1919. 
Foil, {Broadway, J.) ALLAH BtKUSH v 
LaL KHAN. 67 1 0. 261 = 2 L.L J. 652, 

8. 116— When tenant can deny— 

Landlord in possession— Lease term expired — 
Rights of lessee. . 

A lessee whose lease has expired oannot 
eviot the landlord legally in possession of the 
proporty although the landlord was let into 
possession by the quondam tenant, A tenant 
oannot deny even a defeouve title of the lessor 
without openly surrendering the land to him. 
(Lt-Routgriof and Wilber force, JJ.) MUHAMiD 
Mumtaz Hussain v. Naubang armad. 

60 1 0 502. 

8. 116— When tenant can deny — 

.Landlord and tenant — Duty to restore possession 
— Ignorance coercion . 

A tenant in possession oannot even after the 
tenanoy period iu over, deny the landlord’s 
title, without aotually and openly surrendering 
possession to him 91 C.L, J. 103 ; 88 A. *226 ; 
78 A. 667 P.O., Foil, A tenant by whom a 
-lease has been exeoated but who is not in 
possession is estopped from denying the land- 
lord’s title, in the absence of proof that be 
executed the lease in ignorance of his lessor’s 
title or by fraud or misrepresentation or 
ooeroion. ( Martmeau , J.) MAKHAN 0INGH 
Vt BA18AKB RAM 8HAH. 

50 1.0. 591-123 P.R. 1919, 

S 116 — 17/16* tenant can deny— 
.Hature of estoppel — • At the tiginning of 
tenancy , Contract Act , Ss, IS and 20. 

Lessee though not let into possession by 
lessor, oannot dispute his title unless he oan 
ehow that he was ignorant of his lessor’s defeot- 
ive title or he was granted lease by fraud. 
'Coercion, < eto. (Abdur Rahim , O.OJ.) It is 
<open to a tenant to deny the title of landlord’s 


EVIDENCE ACT (I of 1872', 8. 116 — 
Miscellaneous. 

prodeoeseor in title. Tbe estoppel is absolute. 
’At ibe beginning of the tenanoy' refers to the 
begioniog of oooupition of land by tenant or 
bie predecessor in title. {Seshogiri, Aiyar , J.) 
The oootraot of tenanoy may be avoided if it is 
euojecfc to defects mentioned in 8s 13 and 20. 
Ooniraot Act. {Abdur Ri him. 0 0.7. and 
Seshaoiri Aiyar , J ) VENKATA CHETTV v . 
A1YANNA GOUNDE^. 40 Mad 5^f=» 

31 M L J 712 ==* 20 M L.T. 457 = 
(1917) M.W.N. 31 =33 1 C. 817 = 6 L.W. 30*. 

Miscellaneous. 

— S. 116 -When tenant cannot deny — 

Avoidance of lease — Real or immoveable 
property. 

A lessee is estopped from denying tbe lessor’s 
right in loading the property where the lessee 
entered into the lease owing to the misrepresen- 
tation by the lessor that he was the owner of 
the property leased. Where tbe lessor wa9 in 
peaceful possession for over sixty jeara o! the 
dar (space between two fishing stakes) and let 
out to the lessee, the lessee oannot avoid the 
agreement about the lease on the footing of 
fraud or mistake though the lessor may not 
have a private aud oxolusive fishery right in the 
particular waters. A several fishery is an 
moorporeal hereditament and .is real or im- 
moveable property within 8. 116. [Marten, J ) 
Lakshman v* Ram.ii. 23 Bora. L.R, 939. 

S. 116— Mutual estoppel . 

Both landlord and tenant are estopped from 
denying each other’s title when tbe lease baa 
been executed and the parties have enjoyed the 
benefits. ( Mookerjee and Cuming , JJ.) 
Baman Dab Bbattaohabyya v Nilma- 
DHAB SAHA. *4 Cal. 77 1 - 20 0 W N 13*0- 

83 1 0.734 = 24 G.L J. 641. 

S 116 — Zar-i-pesbgi least— Party to, 

if can question lessst’s title to recover rent from 
under lessee . 

It oan oot be contended by a party to a Zur - 
i pethgi lease granted to the pUntifl that the 
plaintiff is not entitled to demand rent from 
the tenaut under him. (Richarcbon and Ntio* 
bould , JJ.) KAMPTA PB08AD RaI v, Kuldip 
Rax. 201 0. 70. 

— S. 116 — Landlord and tenant. 

Quit lor declaration by tenant is not main- 
tainable. (Lislie Jone* and Moti Sagar , JJ.) 
MT. JAIKNAB v. LABHU, 4 Lah. L J. 307 = 

1923 L. 163. 

S, 116— Renewal of lease , 

An assignee of a &a*om by whom the title 
of tbe mortgagor (Jenmi) is aokaowledged by 
accepting a fresh kauom deed is estopped from 
denying the Utter’s title, although he was not 
let into possession by the mortgagor. 40 hlid. 
661, Foil.; 36 Bom 105 Rof. (SrehaQiri Aiyar 
and Napier, JJ.) QoviNDA Mbnon v KUPPAM 
Nambudbipad. • 21 II L T 472 — 

(1918) M.W.M. 20-49 1.0 819- 

•- 37M.L.J. 617, 
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EVIDENCE ACT (I of 1872). 3 116 - 

Miscellaneous. 

S. 1 1 6 - Sub-tenants in waqf property. 

Sub tenant* uudec a lessee of a woqt pro- 
perly are estopped, in a claim of rent, from 
questioning their lessor’s title on the ground 
that he came into possession under an invalid 
lease. Srinivasa Aipangar, J.) BALU MUDALI 
V. DURVASALU PILL*I. 4LW 74 = 

3i I.C. 5 »0 = (1916) 2 M W N. 276. 


EVIDENCE ACT (I of 18721, 8. 118. 

S. 117 — Lianste 0/ trade-mark — 

Estoppel . 

Under 8. 117 a licensee of a trade-mark shall* 
be estopped frum denying that his licensor had, 
at the time when tho license commenced, 
authority to grant suoh license. ( Jenkins . O.J. 
and Stephen , J.) G. 6. Hannah v. 
Messrs. Jagannath & Co. 27 1.0 483= 

19 C ffl N .l, 


S 11 § — Grant — Limited grant only on 

performance of certain conditions - Resumption 
on non performance— Alienation by grantee — 
Title inconsistent with terms of grant. 

A grantee of Uni attached to an office is 
estopped from setting up a title inconsistent 
with the terms 0? the grant and the c3toppel 
extends to an alienee from such grantee. 
(Sadasiva Aiyar and Nopier, JJ.) TH *YEL- 
BaGAM PILLAI V. VENIiAT'RAMA Krishsa- 
YAN. 33 I,C 8:8 = (1916) t M.W.N. 119. 

8. 116— Minor tenant. 

Where a minor had derived a benefit from a 
tenure created by a lease executed oo hie behalf 
by bi9 de facto guardian, under 6. 1 16 of the 
Evidence Act, the minor cannot deny the title 
of the person in whose favour the lease was ex- 
ecuted. t Kanhaiya Lai and Daniels, A.J.Ca.) 
Kaniz Mehdi Begum v Rasul Beg. 

48 I C. 39 = 5 0 L J. 531. 

8. 116— Estoppel against person to 

whom property is transferred . 

A person to whom property is transferred is 
estopped from questioning a deed by which 
Borne other property is given to another in con- 
sideration ol this Dther withdrawing all the 
olaim to the property so transferred. ( Stuart 
and Kanhaxya Lai. A.J C9 ) DIP Nar»IN 
SINGH V. HABGOBIND BlNOH. 57 I 0 69 = 

8 0 L J 525. 

8. 118— Landlord and tenant— Build- 
ing by tenant on ' 8 ahan’— Minority of landlord 
— Absence cf objection . 

Where plaintiffs and landlords were either 
minors or absentee landlords, it is open to them 
to plead that tenant built structures without 
their consent. ( Chamier , J.C.) BlKRAM-JIT 
SINGH V . BARNAN. 10 10. 186. 

S 116— Status of landlord- Tenant's 

right to dispute . 

Under 8. 1 16 of the Evidence Act a tenant ie 
precluded from denying the title of the land- 
lord, but he is not estopped from questiooiog 
the status of his landlord. (Couffs and Das , 
JJ.) LOKORAM V. BIDYA RAM MaHTO. 

53 1.0. 43 = 1920 Pat. 15. 


8. 11& -Evidence 0 / miner— Admis- 
sibility of without oath. 

The evidence of witness of tender years 
though taken without solemn affirmation is 
admissible in evidence, though due care and 
caaiioo are necessary in the receipt of suoh 
evidence. But the Court must ba satisfied 
before receiving the evidenoe, if the witness is 
capable of understanding the n*tur« and oblig- 
ation of an oath. Shah and Martin , JJ.) 
Hari Ramji Pavab V . EMPRBOR 

43 I.C. 497 = 19 Cp L J 593 = 
20 Bom. L R 86fh 


S. 118 -Doubtjul evidence — AcimissiH- 

lily. 

It is suggested by 8. 118 of tho Evidenoe Aot 
that id India, the rule generally is in favour of 
the admission of all the evidence of doubtful- 
character though the weight to be altaohcd 
will be a matter for the Court's discretion. 

( Batchelor and Shah, JJ ,) GOVI D t>. EM-- 
PEROB. 31 I.C. 976 = 17 Or L J. 254 = 

18 Bom. L.R 266.* 

8. 118 — Criminal trial — Separate • 

trial— A cased if can give evidence . 

WheD the trial of two persons aooused of 
oomplicity in the earns offence takes place 
separately each is a competent witness at the 
trial of the other, though the oase could be 
different if they are tried together. { Teunon 
and Richardson , JJ 1 ) AKHOY KUMab 
MOOKEBJBE v EMPEBOB. 43 Cal 720 = - 
19 Or. L J. 663-22 C.W N 405 = 
43 1.0. 989-27 C L.J. 91. 

8. US— Evidence of minor . 


There is no inflexible rule that before the 
jtual examination of a ohild of lender years 
>mmence9, the Oourt mu-t by a preliminary 
camination test his capacity to understand 
□d give rational answers and must form an 
pinion as to the oompetenoy ol the witness, 
he trial is not invalidated by tho absence of 
leb examination. 11 CW.N. 51, Diss . from . 
\lookerjee and Bcachcroft , JJ) Nafab 
hbikh v. Emperor Cal. 408 = 

14 Or L.J 483 = 18 C L J. 532 = 
on T r. 711 -1R G.W.N. 147. 


•8. 116 —Once a tenant always a tenant ' 


— Applicability . 

For the application of this maxim it is neoes- 
eary to first prove that the person desiriDg to 
apply it, was a tenant at one time. ( Mullick 
ondJwala Prasad, JJ.) BALDEO 18INGH v. 
HRAHMADEO NABAYAN 8INGH. 

89 1.0 107-1 Pat. L.W. 721. 


Si. 118 and 120-Sfafemenf of acquit- 
ted person — Admissibility . 

It is not legal to admit in evidenoe at a 
subsequent trial of other persons on an identical 
charge, the statement of an acquitted person. 
{Jenkins, C.J., Brett and D. ChaUerfee. W 
EMPEROR V. NONI GOPAL 11 I 0 “ 

12 Or. L.J. 896 = !■ O.H.H. 646. 
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.EVIDENCE AOT (1 of 1872), S. 118. 

— 8. 118 — Evidence of minor— Oaths 

AcHX of 1873). 8s. 5 and 13— No oath ad - 
ministered— Admissibility. 

'Id spite ol 8. 5 of the Oaths Aot, a child's 
evidence is Dot ioadmiesible merely on the 
ground that no oath was administered to it. 
8. 13 of the Ouh’s Aot governs euoh cases. 
(Apling and Oldfield, JJ.) GOLLA CHINNA 
Venkadu v. Emperor. 22 I 0.737 = 

15 Or, L. J. 161 = 38 Had. 530. 

Si. 118 and 120 -Child born during 

‘Wedlock proceedings — Evidence of husband as 
to non-access if admissible . 

Where the husband id divoroe proceedings 
relied on the tirth of a child as evidence of 
adultery, under 89. 118 and 120. Evidenoe Aot, 
hits evidence as to non-access was admissible. 
A child born 11 months after the ce99ation of 
marital intercourse between its parents, iB 
illegitimate. (White, C.T., A yltng and Oldfield, 
JJ.) John Howe v. charlotte Howe. 

88 Mad. 469 = (1913) M.W N. 983 = 
23 M.L J. 394 = 21 1 0. 643 = 14 M.L.T. 447. 


S. 118 — Examination of witness of 

tender years— Procedure. 

It is of very great importance that when the 
evidence ol a ohild ol tender years is addnoed, 
the Judical Offioer should, foe the sake ol pre- 
caution, ascertain a9 a preliminary measure, by 
meanss ol a few simple questions, whether the 
intelligence of tbe ohild ie euoh that (whether 
sworn or uot) it is oapable ol giving testimony 
which is patent ol oredit ; and it is desirable 
that something should, at tbe commencement 
ol the reooid of the evidence ol the witness ol 
this oharaoter be onterod to show that such a 
•teat has been in a (act made. It may taro out 
ia the course of the examination at the trial 
that the test has been a fallacious one and that 
the evidenoe which the ohild gives is not intelli- 
.gible and in snob a case, it is always open to 
tho Judioial Offioer to say that he cannot 
accept the evidenoe wbioh the ohild ia giving. 
Oa the other hand there is no obligation impo- 
sed by law upon a Judge definitely to make on 
w®il e00rd oadorsement of his own as to a 
ohild’a oapaoity. and when he has dearly relied 
upon the evidenoe given, it is idle to suggest 
that he oould have been other than thoroughly 
flatbed as to the o»paoity of tbe ohild to give 
lnteUig^ie testimony. (Bucfcnilf, J.) Pan- 
ohu Choodbby v . Emperor. 66 1.0 78= 

23 Op. L J. 233 


_ 119 — and dumb witness— In 

capacity to understand . 

When a witness ia eo deal and dumb as nol 
to unaeratand nor it is possible to make hint 

9DB8ti0D PU ‘ ‘° him iQ ot °6S 
??• ha °* nnot be a oompetant witneai 
and h, 8 evidence II taken ought to be .track ou' 

iSJht »o“ h. ■ i ‘f b S° d B0lBly on hiB evideno ' 

‘ 4VU “ 9ide * (Stmdara Aiyar ant 
Jjpenur, JJ.) Vknkattan v. Bmpbbob. 

li Or. L.J. 271- (1912) li.wVlOO 


EYIDENOE AOT (1 of 1972). S. 122. 

S. % 120 —Party as witness— Weight to 

be attached to evidence— Tails of. 

Per Mookerjee , J.— There is no inflexible 
rule tbat if a party, plaintiff or defendant, 
gives his testimony, he must bs disbelieved, 
beoause he is a party to Ihe suit ; suob a role, 
if adopted, would nullify tbe provisions of 
8. 120 of tbe Indian Evidence Act, whiob 
provides that in all civil proceedings the parties 
to the suit ehall be competent witnesses. 
When a plaintiff has deposed in support of hie 
case, his testimony must be eorutinised in 
tbe same manner as that of any oiher wit- 
ness ; and the Court is free to attach to the 
evidence that amount of weight which it 
appears to deserve, from his demeanour, deport- 
ment under cross-examination motives to speak 
or hide the truth, means of knowledge, powers 
of memory and other tests by which the valna 
ol a statement ol a witness can be ascertained 
if not with absolute certainty, yet with such a 
reasonable amount ol oonviction as ought to 
justify a man of ordinary prudence in acting 
upon those statements. (Mookerjee and Buck- 
land, JJ. j Joqendra Krishna Roy v. 
KUBPAL Harshi & CO. 49 Oal. 343 = 

83 0 L J 173 = 1928 C 63. 

Sa. 121, 124 and 123— Questions men- 
tioned in the sections - Whether barred. 

Questions mentioned in 09. 121, 124 and 125 
are not barred. The witness hag simply a 
privilege of refusing to answer them and a 
Magistrate may warn the witness of his pri- 
vilege. But each questions oannot bo disallowed. 

( Pariett , J.) Mahomed allay v Emperor. 

10 I C. 917 = 12 Or. L J. 277- 
4 Bar. L.T. 113. 

3 — S. 122— Communications by husband 

to wife— Disclosure of the ftuaftani's death— 
Whether permissible . 

The restriction in 8. 122 of the Evidence 
Act cannot be waived, or relaxed by the Court; 
eo that disclosure by a widow of certain 
communications made to her by her huaband 
immediately before his death, can not only be 
not compelled, but should not be permitted 
at all. (Jenfctns, C.J. and Sharfuddin , J.) 
Nawab Howladar v. Emperor. 

23 1.0. 811 » 13 Or. L J 808-40 Cal. 891. 

122 — Con/d93ion to husband not 

admissible. 

No statement ol an incriminating nature 
made by the appellant as to her guilt under 
8. 302, I.P.O. to her husband oould be received 
in evidenoe. (Broadway and Afartineau , JJ.) 
Mt. Ihsanan v . Emperor. 1923 Lah. 40. 

8. 122— Husband and wife — Com- 
munications — Privilege . 

Under 8. 122 it is not legal to admit the 
evidenoe ol tho wile ol the accused aa to 
oertain communications between her and her 
huaband. (Chetis and Shadi Lai , J J.)JOWALA 
Bahai v. empkbob. 84 P.R, toil Cr.- 

21 1.0. 861-16 Or L J. 184= 
226 P.L.R. 1910* 
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EVIDENCE ACT ,1 of 1*72), S. 122. 

S 122 — Confession to husband — Con- 
fession in police custody, 

A woman's confession to her husband is in- 
admissible in view of S. 122. An cfhnce 
against* a person in the section does not 
include an tflence agamst a son though grief 
may be caused by it to the father. ( Johnstone 
and Deadtn. JJ.) FatimA t; EMPEROR 

10 P R iCr.j 1914 = 21 I 0 529 = 
15 Cr L J. 613 = 261 P.L R, 1914. 

3. 122— Consent— Express. 

Before admitting evidence under 6. 122 the 
party against whom the evidence is to be given 
must be asked by the Court whether be or she 
would consent to the evidence be ng given. 
The consent must be express. (S ott-Smith 
and Agn*Vs. JJ ) BlSHAN DAS v EMPEROR. 

27 P.R. ( Cr.) 1913 = 244 P L.R, 19i3 = 
14 Cr. L.J. 316 = 19 1 C. 10J4 = 
44 P.W.R. (Cr.) 1913. 

8 122— Communication between hus- 
band and wi/e. 

Statements which the wife of an accused 
person alleges to have been made to her in 
respect of ihe cflence with which be is charged, 
are inadmissible, without the consent of the 
accused or his representative in interest, under 
8. 122. (Reid, C.J. and Bcadon. J ) Mil KHI 
v. Emperor. 218 P L.R 1°13- 

14 Cr. L J. 273 = 19 1 0.7 5- 
24 P W.R. (Cr ) 1913. 

S 123 — Official document withheld — 

Court cannot aireci production. 

The proper persou to determine whether an 
official document shall be given or withheld 
is the Public Officer and not the Judge and 
the Judge cannot compel disclosures by pri- 
mary or secondary evidence. iMookerji, C.J. 
and Chaudhuri. J.) Irwin v REID. 

43 Cal 301 = 63 I 0. 46/ = 25 C W.N. 150. 

Sb 123 12 1 and 162 — State doiument 

— Privilege — lUgxs er of postings. 

An entry in a posting register kept by the 
oustoms department 6howmg the sections to 
which officers are pceted. is not a State docu- 
ment privileged under 8 123 or 162 of the 
Evidence Act. A statement made by a sub- 
ordinate officer to his superior regarding the 
apprehension of an accused person within the 
hearing of various ether people is a relevant 
faot ana is admissible under S. 194 of the Act. 
( Chitly and Smvher % JJ.) ROKUM ATI v. 
EMPEROR. 45 I C. 284= 19 Or. L.J 324 = 

22 C. W.N. 431. 

Sa. 123, 121, 123 155, 162aod 163- 

Statement in course of departmental enquiry — 
Privilge — Court bound to call for statements — 
Crcss-ixammation. 

Statements made by witnesses in the coarse 
of a depar'meDtal inquiry into the conduct of 
police cfficeis are not privileged under 8s. 123, 
124 or 126 of the Evidence Aot, and can be 
called for at a subsequent examination of those 
witnesses in a Criminal Court on a charge 


EVIDENCE ACT (I of 1872), 8. 124. 

against the police effijers of taking illegal 
gratification. Tney fall within the ordinary 
rules of evidence as laid down in 8 s. 166 and 
162 of the Evidence Act. 2 Bom. L R. 329,. 
FjII. The Magistrate is bound to call forthem 
under 6 . 162 of the Evidence Act and to allow 
the accused to cross-examine the witnesses 
under 8 165. cn the 8 taiemeDt& made whether 
they are in favour of the aooused or against 
them. Under 8. 163 the prosecution can make 
use of them if tbey turn out to be Dot in 
favour of iVie defence. [Holmwood and Sharf - 
Uddm, JJ I HARBANS 8ABAI V. EMPEROR. 

15 I.C, 77 = 13 Cr. L J 443 = 16 C W.N. 431. 

8a. 123 and 124 -Confidential com- 
munications— Oojtcitons to production— Find* 
luy. 

An cfficer's refusal to disclose a document 
on grounds of public policy, is final. The 
court cannot call for aDd examine the secret 
archives of ihe state in order to i-atisfy itself of 
thtir confidential nature. 39 M 304 Ref. 
iSfu^rf and Konhaiya Lai . A.J.Cs.) LALA 
Tribhawan Nath 6ingh v . Deputy 
COMMISSIONER, FYZ*BaD. 

47 1 0. 225 = 3 0 L J. 291. 

Ss. 123 and 126- Questions referred 

to in the sections — Whe her barred. 

Questions referred to in 8s. 123 and 196 are 
barred and the Magistrate should disallow 
tb.m i Parleit, J.) MUHAMMAD ALLY v. 
Emperor. 10 1.0. 9i7 = i 2 Cr. L.J. 277 = 

4 Bur. L T. 113. 

Ss 123 and 125- Non-production of 

complain: by Court. 

Under 8 125, it is not improper to refuse to 
produce a complaint which isdemanded merely 
lor ascertaining the informer’s name; but 
such refusal is privileged under that Section 
because the disclosure of the informer's name 
is contrary to 8 123 of the Evioeoce Aot. 
[Hayward and Fawcett. A.J.Cs.) BAGUMAL 
Wadhumal v. Emperor. 37 1 0. 54 = 

18 Cr. L.J. 70=10 8 L.R 134. 

8. 124— Privileged document — Who is 

to aecide- Statement made to Court of Wards 
by proprietors— Disclosure. 

On a proper coDBtruoticn of 8. 124, Evidence 
Aot. it is quite clear that it is lor the court to 
decide whether or not a particular dooument 
for which privilege is claimed is a ermmuDica- 
tion made to a public effioer in official confi- 
dence. If the court decides that it was so made, 
that it has no authority to compel the publio 
efficer to produce it, for acoording to the 
section the publio officer, himself is the 6oIe 
judge as to whether its disclosure would or 
would not be in the publio interests. Where 
a proprietor wanlsfcbis estate to be takent over 
for management by the Court of Wards, state- 
ments made to the Collector showing financial 
position, particulars of liability, are 

privileged communications and tbeir disclosure 
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EVIDENCE ICT (I of 1872), 8. 12*. 

caoDCt fce ccmpelled. 82 Mad 62 ; 26 Cal. 
SOI ref. to. IBafique and Lindsay, JJ.) 
THE COLLECTOR OF JAUNPUR V JAMNA 
Prasad. 20 A L J 140 = LF 3 A 134 = 
4 U P.L.R, (A) 50 = 1922 All IT, 

8. 124— Document admitted in Lower 
Court without objection— Effect. 

Where secoDdary evidence of certain docu- 
ments had been admitted in the court below 
without any objection on the ground of 
privilege by the Government, it in not open to 
the Government to object to their admissibility 
in appeal under 8. 121 of the Evidence Aot. 
{Kriihoan and Rame ' am , JJ ) Rathnama- 
bari v . Secretary oe state for India. 

44 M.L.J. 132 = 17 L.W. 418 = 
82 M.L.T. (H. G.j 279 = 1923 Mad. 332. 


S. 124 — English law — Public docu- 
ments— Meaning — Communication in official 
confidence . 


Under English law, even the documents 
passing from baud to hand in a publio effioe 
without any special mark of seoreoy are entit led 
to the privilege legally recognised as to tbe 
production of publio documents, tbe ground 
of privilege being tbat it would be detrimental 
to the publio interest to produce it. The words 
4 communications in official confidence' in 
8. 124 import no special degree of eeorecy 
and no pledge for its maintenance but inoludo 
all matters communicated by one officer to 
another in the performance of duties. Where 
therefore Ibo dooument sought to be put in, 
was a report by one officer to another and it 
was objected to, as being detrimental to publio 
interest if produced, it is sufficient ground for 
the Court to refuse to oompel the produotion 
thereof. Tbe rffioer in charge of tbe reoord is 
the polo judge ol the character of the document 
and bis assertion in respeot thereof, binds the 
Court. Case Law discussed. 32 M. 62, Dist.: 
18 B. 263. Foil. ( Oldfield and Tynbji , JJ.) 
Nagaraja Pill a i v Secretary of State. 

26 I.C. 723-39 Mad 304, 


8 


128 — Deft dive employed by prosec 
iron— Privilege, 

In criminal prosecutions, tbe witnesses f 
the orown are privileged from discing t 
channel through whioh they received or ooi 
municated information. But this privile 
oannot be olaimed by a deteolivo who cann 
refuse on grounds of publio polioy to answer 
question as to where he was secrete 
[Monkerjee and R%cha*d<on, JJ ) Amritalai 
« Cr! 957-16 Or. LJ 4i7 
21 0 L J. 381«29 I.C. 813 = 19 C.W.N. 61 

8s ; 18 “ *“<» 12B — Instructions 
1**}; ^.--Protection from difclosing- 
dtpends on where not claimed. 

!' t pa ." 0D i8 will ' D K io diaoloee i 

nrf.nL h 'j ,n l 0,mation ■ ibua waiving 1 
?*!"*«• UD ?" ?• la 5. i» the duty of , 

taken to**? 11 okfcoMon 

nS... ‘ ? dmi88 1 ,hilU y ‘be ground 
privilege, no adverse inference could be draw 


EVIDENCE ACT (I of 1872), 8. 126. 

for to allow this, would destroy the plea of 
privilege. ( Wcodioffe, Coze and Chatterjee, J J.) 
D. Weston v. Peary Mobun. 

40 Cal. 898 = 23 I.C. 23 = 180. W.H. 183. 

B. 129— Object and scope of. 

8. 125 rests upon public policy and it protects 
the name of a spy or informant, not the nature 
of tbe iuformatioo aDd it has no application to 
an informant who lays a 9woro information 
and thereby initiates criminal proceedings. 
Thi9 rule is clearly applicable to gambling 
oases. {Pratt. J .0, and Fawcett, A.J ,0.) LlLA- 
DBAR UMERSI V. EMPEROR 

29 I C. 79 = 18 Cr. L.J. 447 = 8 S L.R, 809. 

8 iW— Communication made to Vakil 

in the course of his employment , 

The knowledge whioh a vakil acquires 
through hi9 died in a patent action as to the 
working of a stove is not admissible. It is 
immaterial that a communication is verbal, 
that is to say, by word of mouth or by demon- 
stration and it in excluded bv role of profession- 
al privilege \Pioqntt and Walsh , JJ.) GOPI 
LaL v. LAKHPAT BAI. 41 All. 138 = 

48 I C. 608 = 16 A L.J. 987. 

8. 126— Evidence of counsel for client 

— Recorded but afietwards ruled — Jilmwai- 
bilily. 

Tbe Court cannot rulo out the evidence of a 
oouoeel as inadmieaible on the ground of the 
incoropetenoy of the oounsel to bo a witness. 
9 B-m LR 1014 R-W. {Piggott, J.) HEAR8RY 
v. Mrs. Eva Forster. 2 ; I C. 16B = 

13 Or. L.J. 429 = 12 A L J. 583. 

S. 126— Soteifor — Priiufege— Bound 

to attend Court, 

A Solicitor though privileged under 8. 126 
from producing beforo a Court or a Crmrnis- 
sioner to take evidence, a letter written to him 
by his cliout, is bound to attend tbo Court 
of the Commissioner and state whether he has 
received such a letter without reference to 
its contents. {Fletcher and Chatterjee. JJ.) 
George Burch Monair v. Campbell, 

42 I.G. 882. 

8. 128— Party and pleader on the 

opposite side. 

The mere faot that tbe suit between the 
parties was attempted to bo ccmpromifcd will 
not- make communications regarding the claim, 
between the parties or between a party aDd tbo 
opposite side pleader, privileged, When several 
persona are jointly Interested in the subjeot 
mattor ol a suit an admission by aoy one of 
these persons is receivable not only against 
himself but also against tbe other defendants 
whether tboy be all jointly suing or eued 
provided tbe admission relaies to tho subjeot 
matter in dispute and be made by tbe deolarant 
id bis character of a person jointly interested 
with the party against whom ibo rvidecoe is 
tendered, (Satidrmn, C.J. and Motktrjte* JJ.) 
Mbajan Matbor V . Alimuddin Wea. 

4* Cal 11*0-34 1 . 0 . 371- 
W 0.L J. 49 — 20 O.W.M. 1817. 
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EVIDENCE ACT (I of 18? 2). 8. 125. 

8 126— Privilege of counsel — Limita- 
tions of. 

IostruotioQa to oouo9el are only privileged 
io the 6eQ9e of being protected from disclosure 
to the opponeot and there is no privilege as 
against the Court. But if the Court calls for 
written instructions, it oaunot use them as 
evidence io the cause. (Woodrcffe , Coze and 
Chattel jee, JJ.) D. WESTON v. Peary 
MOHUN. 40 Cal. 898 = 23 I 0. 29 = 

18 C W.N. 183 

S. 126— Disclosure of confidential pro - 

Sessional communication by pleader without con- 
sent of client. 

A pleader while making oertaio statements 
in the witness-box disolosod communications 
made to him in the course and (or the purpose 
of bis employment as Pleader in a oase, with 
out the consent of his oliont. Held , that under 
8. 126 his evidence was inadmissible. The 
conduct of the Pleader disapproved. (Brett 
and Carnduff . JJ ) BAKAULLAH MOLLAH v. 
DEBIBUDDI MOLLAH. 14 1.0. 707 = 

16C.W.N.742, 


8. (26— Privilege— Instruction to coun- 
eel , 

Instructions to oounsel are privileged docu- 
ments and the counsel is prohibited from dis- 
closing what is contained in those instructions 
as being of a ooofidential nature. (10 M. 28. Ref) 
( Fletcher , J.) PEARY MOBUN DAS v. 
Donald Weston. 9 l.o. 60). 

Ss. 126 and 127 — Inspection of docu 

ments -Letter bp Company's agent to be laid 
before solicitor— Privilege. 

A letter fuomitted by a Company’s agent to 
the managing agent under orders from them 
giving them details of a claim made, so that 
the same may be laid before the oompany'e 
solicitor, is privileged and no inspection cf the 
same can be granted. (Bobinscn, J.) YANG 
Tbze insurance association, Ltd v b I. 
8.N. Company, Ltd. 30 I G. 974 = 

8 Bur. L T 274. 

8 126 — Communications lor being put 

in the pleadings . 

Communications made to a pleader expressly 
for the purpose of being inoorporatei io the 
pleading* are not privileged. (Pratt, J.C and 
Crouch, A.J.O ) Bibi Bona v. Mis abdul 
Hussain Khan. 16 I.C. 641 = 6 8.L R. 1. 

Si 129 and 131— Witness, note from — 

Priviige — Whether Judge can consider it. 

A note obtained for the purpose of preparing 
a brief from a witness, who wae subsequently 
examioed at the trial, of the evidenco ho was 
going to give, is privileged from produotion and 
the Judge should not allow his mind to be 
influenced in considering the evidence that 
such evidence was not produced in Court. 
(Bir John Edge.) DULHIN GENDA K UN WAR 
v. Habnandan Singh. 20 G.W N. 617= 
30 M L J. 024 = ( 19l8j 1 M.W N. 388 = 
331.0. 790-4 L.W. 214 (P.0.) 


EYIDENOE ACT (I of 1872), 8. 132, 

— 8. 129 — Statements of witnesses for 

taking opinion of legal adviser —Privilege. 

8tatement3 of witnesses recorded for the 
special purpose of being shown to a legal adviser 
with a view to ascertaining whether there is a 
good case to go to the Court are, privileged 
under S 129. (Batten, A. J.C ) DlNBAl v . 
FROMBOZ. 43 1.0. 71. 

8. 130— Third party if bound to pro- 
duce — Rights of party who summoned the third 
person. 

A pereon not a party to the suit cannot be 
compelled to produce their title deeds to his 
properly but if he doe3 not produce them the 
party summoning him may use a certified oopy 
as secondary evidence. The failure to pay pro- 
cess fee for the issue of a warrant for the pro- 
duction of an original document does Dot 
deprive him of his right to use a certified copy 
as eecoDdary evidenoe, ( Mookerjee and Cam- 
duff, JJ ) AMRIT CHAMAR V 6BRIDHAB 
PANDEY. 19 O.L.J. 7 = 13 I 0. 120 = 

17 G.W.N. 108. 

Ss. 130 and 131— Cr. P.C.8. 476— 

CPC.O 16, R. 7-Person in Court- Order 
to produ:e document— Non-compliance. 

Where under O. 16, R. 7, C.P C., the Court 
called upon a person merely present io Court, 
to produce a dooument and on his 6tating that 
the document was cot with him then, the 
Court instituted proceedings against him under 
S. 476. Or. P.C. Held, that the Court was not 
justified in taking such proceedings and that 
before taking any euoh proceedings it should 
determine, whether tho document io question 
was one which ho oould be compelled to produce. 
(J lookerjte and Tunon, JJ.; PHAO abaT 
PRASAD SINGH V EMPEROR. 

14 O.L.J. 120 = 11 I.C. 794 = 12 C L J. 450. 

S. \12— Privilege • under — When 

claimed. 

The protest from a witness is not neoesaary 
for the benefit of the privilege afforded by 
8. 132 of the Evidence Aot wbcu he answers a 
question by a Court or counsel on a point 
relevant to the care. (Walsh, J.) CHATUR 
8ingh v. Emperor. 43 All. 92 = 

2 U.P L R (All.) 339 = 68 I.C 829 = 
2 1 Or. L.J 8.5=18 A L.J.940. 


S, H2— Witness compelled to answer 

— Defamation . 

Where the witness waa compelled to answer 
the question put to him by the Judge under 

8 132 proceedings for defamation could not be 

tf ken against him. 16 All. 88. not Foil. 40 A. 
271. Ref. (Walsh, J) GANG* BABAI o. 
Emperor. 9* 1.0. 890 = 18 A.L J. 113. 

6 132 -Privilege— Claim of. 

A witness mast olaim the benefit of the pro- 
tection afforded by 8. 132 before he makes the 
statement in respect of which a 
subsequently raised. (Piggott, J.) R 

8ITAL. 4OA,, *J! 1 ".fVr O, i 0 2 oT 

19 Or. L J. 231 « 16 A.L.J. 201, 
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EYIDEHOE ACT [l of 1872J, S. 132. 

3 132—' Compiled to answer ’ — 

Meaning of, 

Unless a person objects to any question tbe 
answer to whioh is likely to criminate him, he 
oanool be said to have been compelled to ftoswer 
within 8. 132 proviso, i Heaton, A-C.J.. Shah 
and Hayward . JJ.) EMPEROR v, CUNNA, 

39 I.C. 324 = 22 Op. L J. 68 = 
22 Bom. L.R. 1247, 

S. 132, proviso— Thumb impression , 

taking of— If equivalent to answer a question . 

The taking of a thumb impression is not 
equivalent to asking a question and receiving 
an answer and may be proved against the 
person in any criminal proceeding and the 
proviso to 8. 132 does not apply where no 
objeotion is taken to the thumb impression 
being takea even supposing that taking thumb 
impression is equivalent to an answer. 3 M. 
271 ; 21 0. 392, Poll. \Stephen and Chotterjee , 
JJ ) Tunoo Mai v. Emperor. 

18 0 W.N. 803 = 18 C L J. 399 = 13 1.0. 923 = 
13 Or. L J. 178 = 39 Oal. 848. 

S, 1M— Co-accused in another trial — 

It tan he cited as witness. 

A person who is tried for an ofisnoe under 
8. 3 of the Gimbling Act has every right to 
oite as bis wicnoss another person who is a 
oo-aooused with him for an oflsoce under 8. 4 
in a separate trial. The oo-aooused's position is 
sufficiently protected by 8 132. Evidenoe Aot, 
(Zafar ju, J.) Raja Ram v Emperor. 
731.0. 321 = 21 Op. L J. 683 = 3 Lah. L.J. 429. 


8. 182— Protection — When can be 

claimed. 


A person making a defamatory statement as 
a party or as a witness in a judicial proceeding, 
which is prima facie defamatory, is liablo to 
beobargei under 8. 600 I.P.C., irrespective of 
the liability for perjury. 8uoh person oan bo 
protected if he pleads and suooeods in applying 
any of the exceptions mentioned in 8. 499. 
{Arthur Reid . Kt, 0 J.) PHUNDI RAM p. 
Emperor. 10 I.C. 682 = 12 Op L.J. 193- 

7 P.W.R. 1911 Or. 


~ 8. 132, proviso — Reconciliation ot 


statements . 

A sanction to proseento for perjury ehc 
not be givon on the basis of two oontradit 
statements whero the two statements 
rBooooileable and every possible preeompt 
°* aa JL in * avour of euoh reoonoiliation. 7 

JL an * Qayward, a.J 

bmpebor.p. TIKAM Lakbi 241 0 57 

18 Op. L.J. 488-7 S L R i 


*33— fleconeiKafton of slateme 

V ilatementa every possible 
2 Io “ Id favour of their reoonoilia 

1 j’S , J -°- and Bayw , 

Bux v. Emphbob. 

SSI.O. 717-10 Or, L.J. 879 - 7 S.L.B 
Vol. Ill— 86 


EVIDENCE ACT (I of 1872). 8. l33-*ccom- 
pllce, meaning. 

8.132, proviso— English dcc'rine of 

absolute privilege it applies in Indio . 

The English dootrine of atsolute privilege in 
oases of jefamation does not apply Iodia. 
{Pratt. J C I MO. GILL u. BSYNE. 

18 Or. L.J. 23 = 13 I.C. 217-3 S. L.R. 133 

8. 183. 

ACCOMPLICE AND DETECTIVE— DIS- 
TINCTION. 

ACCOMPLICE, MEANING. 

Conviction on uncorroborated 
Testimony. 

Corroboration. What is. 

Retracted Confession. 

Value of accomplice's Evidence. 
Value oi approver’s evidence. 

See also EVIDENCE ACT, 8. 114, ILLS. ( b I. 


Accomplice and Detective— Distinction. 

8, 133— Accomplice and detective — 

Distinction. 

The deteotives and aooomplioea are dietin- 
guiabed olearly when a conspiracy contains 
persons of both tbe obaraoters. Tbe farmer 
enter with a design of detecting or betraying 
it, while tbe latter do oonour fully with other 
aooomplioes till they are not alarmed or they 
turn upon their associates and expose them. 
In the oaee of those corroboration equal to 
that of otbere is necessary. ( Harrington , 
Mookerjee and Casptrse , JJ.) PULIN BEHary 
v. Emperor. 13 Or, L.J. 609- 

16 1.0. 287= 13 O.L J. 317 — 
16C.W.N. 1108. 

Accomplice, meaning, 

8. 131 — Accoynplice — Meaning . 

One who depcses ihu be only helped the 
accused in dispensing of tbe body of the deoea- 
sed^after he was killed by (be aroused is no 
accomplice. [Le Rossignol and Zafar AM. JJ.) 
Jehana v. Emperor. 24 Cr. L J. 618 = 

1923 Lah. 345. 

8. 188 — Accomplice, meaning — 

Bribery of public SAft’anf. 

Persons taking part in negotiations for bribe 
cannot be said to be independent witnesses ; 
and their evidence is not free from doubt, but 
persons merely present are not accomplices. 

{Bradway, J.) KHADAM ALI V EMPEROR. 

20 Cr. L.J. 238 = 30 I 0. 18- 
15 P W.R. *0r.) 1919, 

S. 133— Accomplice, meaning. 

An accomplice is a witness and not an aoou* 
sod person. (Reid. O.J. and Jo/msfone. J.) 
Emperor v. Umada. 9 P.R Or) 1911- 
22 P.W.R. (Or.) 1911*10 1.0. 340- 
12 Or. L J. 207-188 P.L.R, 1911, 

B. 123— Accomplice— Afeaninp, 

Per Abdur flaJitm, J, — Persona who actually 
pay bribes or oo-operate therein, are aoootnp- 
lioes and their evidenoe should not be accepted 
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EVIDENCE ACT il of 1872), S. 133-Accora- 
plice meaning 

without independent corroboration. 33 C. 64 
Cr. ; 27 M 371, Expl ; 27 C. 3 44. Coo. (Per 
Ayling, J » Such person? are only technically 
accomplice? and the suspicion to be thrown on 
their evidence may be very slight. (Sankiran 
Niir. Abiur Rahim and Ailing, JJ .) In re 
Vyasa Rao (1911i 1 M.W N 327 = 

21 M L J. 293= 12 Cr. L J. 153 = 
9 I.C. 897 = 10 M L.T. 84. 


EVIDENCE ACT H of U72 , 8. 133— Corro- 
boration, what la. 

S. 133 — Conviction on U* corroborated 

^Sfirnc».T/. 

An accused can be convicted only when the 
Judge is satisfied that the evidence of the ac- 
complices was corroborated iD scm* material and 
satisfactory manner. (Das and Buckmll , JJ.) 
Dhannu Beldar v . King Emperor. 

2 Pat. L T. 737. 


S 133 — * Accomplice meaning. 

A suspected participator in thecrime, appear- 
ing as a prosecution witness is on the same 
basis as an accomplice and a conviction cannot 
be based upon his uncorroborated t^ imony. 
(Rafiq ie and Piaoott A.J Cs ) RUSTAM Sison 
v. Emperor 24 I.C. 146 = 19 Cr L J 440 = 

1 O.L.J 95 

Conviction on uncorroborated evidence 

S 133— Con vic.ion on uncorroborated 

testimony— Practice . 

A conviction based cn the evidence of an 
accomplice is Dot bad but in established prac- 
tice, it is necesary that such evidcnc® should 
be corroborate 1 by some untainted evidence in 
material particulars. (Jrm: ns.C J and Shir- 
fuddin, JJ ) MUNESSXR XHIR V EMPEROR 
24 I.C. 174 = 13 Cr. L J 4 j8=1S G.W.N. 5:0. 

S 133— Conviction on uncorroborated 

testimony— Practice— Approve*' s evidence . 

The testimony cf an approver must be 
corraborated not cnly a3 to the crime, but 
also as to the identity of each accused person 
and that the corroboration must proceed from 
an untainted source This is to* a technical 
rule, but is founded on lens judicial experi- 
ence. [Jenkins, C J , Brett and Chatter- 
jee, JJ ) Emperor v. Noni Gopal 

15 C.W N. 593= 10 I C 582 = 
12 Cr L J. 286 = 33 Cal. 559. 

— — S 133— Conricfton on uncorroborated 
evidence of accomplices — Practice . 

A conviction based merely on ihe uncorrobo- 
rated tes:imony of an accomplice is no*, illegal. 
{Sankaran Nair , Abdur Rahim and Aylir.g , 
JJ.) In re Vy*Sa R»0. 

(1911) 1 M W N. 327-21 M.L.J 583 = 
12 Cr. L J. 150 = 9 I.C. 857=10 M L T. 84. 

S. 133— Conticfion on nnccrroborafrd 

testimony. 

A conviction based on the evidence of an 
accomplice uncorroborated by the evidence of 
other witnesses i3 not illegal. Such evidence 
must be examined, like the evidence of any 
other witnesr, to see whether it is credible or 
Dct, the fact that the witness i9 an accomplice 
being of course a 6trong reason for disbelieving 
him. It cannot be rejected merely because it 
ie the evidence cf an accomplice uncorroborated 
by other witneeses, but. if believed alter proper 
examination, must be acted upon. (Hailifax 
and Mocnair , A.J.Cs.) GOVINDA v. KlNO- 
EMPEBOR. 69 I.0.2B7-23Cr. L J 673- 

17 N.L R. 113. 


S \2$—Ccnviction on unrorroborated 

evidence — Practice. 

Conviction based on the uncorroborated 
evidence of an accomplice is not illegal 
alihough accordmg to illustration (6) to 8. 114 
the Court may presume that an accomplice i9 
unworthy of credit unless corroborated in 
material particulars provided the Court care- 
fully tests the truih of evidence, searches for 
bis motive?, aud subjects his evidence to tb» 
most rigid tests. (Charles Fez, C J. Bartnoll 
and Twrme i, JJ.) NGA » OCBiT v. EMPEROR. 

6 L.B. R. 4=9 I.C 778= 12 Cr LJ 132 = 

4 Bur. LT. 30, 

Corroboration, what Is. 

S 133— Ccrreboradon — Whit is— Co* 


accused , rt traded confession of. 

An approver's evidence supported by the 
retracted CDDfcssion of a co-accused behind the 
back of the accused, is n*t sufficient to convict 
the accused. Such a reiracttd coufe c *ion is 
not a corroboration of a b gh value. iTuabatl, 
J.) DEBl DAYAL V . EMPEROR 

18 I.C. 672= 14 Cr L J 112 = 

11 A L J. 73, 

S. 133 — Corroboration — What is. 

It is unsafe to rely upon the uncorroborated 
tee imony of '.be approver; the corroboration 
must be of (ho statement connecting the 
accu c ed with theefieno*. iCham cr, J.C. and 
PlQQOit% A.J.C ) MAKBUB ABMKD V EMPE- 
rob. 12 I.C. 513 - 12 Cr. L J. 537, 


S iW— Corroboration— What is. 


8cme dacoits raided a person's huuse. But 
before their purple wap * fleeted, the person's 
neighbours drove them tfl. One of them wa?, 
however, captured on the spot. He confessed 
to a private person their purpose aod disclosed 
the names cf some of his participants 5 on that 
information others were cep’-u-ec; and ooo of 
them turned an informer. Tb* fi st accused 
confessed before a 6r9t class Magistrate just 
after the dav of occurrence but retricted it 
afterwards. H'ld t that in all oa e? depending 
upon an informer’s evidence, the degree of 
support required for the evidence depends in 
eaoh case upon the individual’s credit. That 

the confession of the first accused did amply 
corroborate the informer’s evidence I the 
convictions of the dacoits were [***'• 
ina'on and Brill. JJ ) L*I,AN MDI.WCK t. 
EMPEROB. 1> 1.0. .67.1. "< B - 
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EVIDENCE ACT <! of 1872). 8. 133-Corro- 
boratlon, what is. 

S 133 -Corroborationy what is— Cor- 
roboration by an approver. 

There is nothing id 8. 133 to suggest that 
the statement of one approver oannot be 
•regarded as corroborating that made by 
another approver. No doubt it it could be 
shown that the approvers had ample cpportu- 
nity of consultation, this corroborative value 
would be greatly diminished, [Lumstitn, J-) 
Emperor v. Darya singh. 

1923 Lah 666. 


— — S, 133 -Corroboration, what is. 

Where the only evidence against an aooueed 
person is that be has produced stolen property 
out of a place which is not in his own 
possession, that evidence is not eofficieot 
to support a conviction for theit or for 
reoeivjng stolen property, But the production 
of the property is clear evidence against the 
person producing it and is material 
corroboration of the evidenoe of an accomplice 
who hae depoeed that that person joined him in 
committing a daooity or a burglary or a theit. 
The discovery of stolen property out of a house 
jointly ojoupied by himaell and bis uncle, is 
oorroboratiou o( the approver’s story against 
the accused, 8uoh produotion might not bo 
suffioioot evidence of itself to support a 
conviction for btiog disbouestly in possession 
of stolen property but it certainly in evidenoe 
against the persons producing it. Tbe value 
of the evidenoe is aootber matter. *(Scotf 
Smtth, J.) Khusoal 8ikob V. Emperor. 

23 Or. L J 2o4~ 1923 Lah. 833. 

” S. 133 — Corroboration, what is — Evi- 

dence of approver— Criminal P C. 8s. JJ96 and 
396. 


Tbe approver referred to a story by one 
who invited him along with appellants to jc 
in the daooity; the iaoident of the story tola 
the approver turned out to bo true on pol 
inquiry. Appellants were seen with t 
approver at Subho and arrested in his oompa 
at Mandra. Tbe possession of the three tick, 
all from Cbakala to Mandra and bearing oc 
aecutive numbers was strong oorroboration 
the approver’s story as to tbe appellants havi 
accompanied him to the scene ol the oocurreni 

fotilv °J tb * a PP* JI «uia had be 

established beyond reasonable doubt by i 

evidenoe of tho approver which had been amc 

corroborated as against them. I Broadway ai 

MarUneau, JJ.) Hakim u. Emperor. v 

1923 Lah. 1C 

*83— Corroborafion, what is. 

6VideD08 04DD0t be useful I 
252% talnlod wMeooo. (Slndi L 

ISloB AHMAD * & 

PBBOB. 23 Op. L J 897-68 1.0 821 

* U.P.L R. (L, 11 

8. 133— Corrofioraftoni i chat it. 

In tbe murder bat hia statement a. , 0 “ ho” 


EVIDENCE ACT |I of 1872). 8. 133— Retrao- 
ted confession. 

accomplices were, must be corroborated by 
reliable evidence belore it can form the basis of 
a oooviotion. The oorroboration cflertd by ihe 
statement of two men who apparently knew 
something about the matter jrom the very 
beginning but refused to make any statement 
uutil the third day of the polico investigation, 
must be regarded with doubt and these 
witnesses may possibly be biding themselves at 
the oost of innocent men. (Chews, C.J. and he 
hosugnol , J.) Fatta v EMPfcBOR. 

2 Lah. L J. 2k6 -67 1.0, B28 = 
18 P W R. Or. 1922. 

■ — S. 133— Ocrroborafton, what is, 

Mention of a person in coulee&ioi s of 
co-aocu6ed obtained seriatim is not sufficient 
oorroboration ol statement. [Chevis, J.) LAIiA 
v. Emperor. 68 l.C. 622=* 

23 Or, L.J. lf8-3 P.W.R. 1822 Cp. 

S. 138— Corroto»alion, what is — 

Evidence as against a third accused. 

Couleeeiou ol one accused oannot be said to 
be corroborated by tho couieteion of another as 
agamst a third accuced who has not coulesaed 
at all. But between the first two, tie 
confession of one may be said to be corrobo- 
rated by the confession of the second and vice 
versa . 30 Bom. 166, Diet. (Scy.t- Smith and 
Lindsay , JJ j GARGA RAM v. EMPEROR. 

60 l.C. ?8o«22 Cr. L J. 290. 

•• — 8s. 133, 144, lila. ib) — Corroborafton 

— What is — Approver's tt udence. 

An accused should not be be convicted on the 
6taUmeut ol au approver unless luoh testimony 
is strongly oorrob rated and the oorroboration 
distmotly implicates the acouaed with onmo 
ocmrmtttd. Scanty corroboration is not suffi- 
cient. \John$icne t O J. and Shah Dm, J.) 
Nand 8ingh v. Emperor. 

40 1.0. 686= 18 Or. L.J 096 = 
9 P.VK R. Cr. 19l7« 

S. 133—* Corroboration What > 3 . 
Per Abdur Rahim , J, — The evidenoo of one 
aoccmplice is not auffioient corroboration of 
tbe evidenoe ol other accomplices nor are 
previous statements made b> tbe same person 
euffioieot. (Sankaran Nan, Abdur Rahim 
and Ayling, JJ.) lure VYA8A Rao. 

(1911) 1 M.W.N 327-21 M L J. 283 = 
12 Cr. L.J. 180-9 1.0. bS7 = lO M L.T. 81. 

Retracted Confession. 

3. 133— Ritracted confession— Value 
oft as evidence. 

It oannot bo laid down as an inflexible rule 
that a confession made by a prisoner oannot be 
accepted as evidenoo of hie guilt without 
independent oorroborative evidenoe. Tbe weight 
to be given to suoh a confession must depend 
on the oiroumstanoes under whioh tbe confes- 
sion was originally given and the oiroumstanoes 
under whioh it was retracted inoluding the 
reasons given by the prisoner for its retraction. 
It is unsafe (or a Court lo rely on and aot on ^ 
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EVIDENCE ACT (I of 1872). S. 183-Retrac- 
ted confession. 

confusion whioh has been retracted unless afcer 
a consideration o( the whole of the evidence in 
the case the Court 19 ia a position to oome to 
the unhesitating conclusion that the confession 
is true that is to say, usually unless th? coo- 
fessiou is corroborated by credible independent 
evidence. A retraoted confessiou should carry 
practically uo weight as against a psrson other 
than its maker. ( Newbould and Fearson , JJ.) 
Emperor v Biseswar Dry 

26 C.W.N. 1010 = 24 Or L J. 143 = 

1923 Cal, 217. 

S. 133— Retracted confession — State- 

mem of approver — Corroboration, 

Retracted confession of an accused may be 
sufficient cocrobora;ion of the approver’s story 
as against himself but not against a oo- accused. 
( Battigan , CJ. and Martineau, J.) Pallia 
v. Emperor 20 Cr. L J. 188 = 

49 I.C. 604= 12 P W.R (Cr.) 1919 


EVIDENCE ACT (I of 1872), 8. 133— Yalue 
of accomplice’s evidence. 

Yalue of Accomplice’s Evidence. 

S 133— Value of accomplice's evidence. 

An accomplice is a suspect witness whose 
evidence mu9t be reoeived with great caution! 
While it 13 essential that acoused persons 
should be protected from conviction based on 
the mere evidence of an untrustworthy ac- 
complice, it is important that the requirements 
of the Legislature in this respect should not be 
exaggerated by the Court aB to offer a praotioal 
guarantee of immuoily to per90D9 guilty of 
grsve offences whioh are iu their very nature 
difficult of detection. When all legal precau- 
tions are taken and all relevant considerations 
are duly weighed, the Judge is oonvinoed that 
the accomplice’s eviden:e is true, it is his duty 
to say so and give effect to his mental oonvio- 
tion. 1 Batchelor and Shah, JJ ) GOBIND v . 
Emperor. 17 Op. L J. 236- 

34 I.C. 976 = 18 Bom. L.R. 266. 


S. 133 —Retracted confession— If ad- 
missible. 

A retraoted statement of an approver, is 
admissible as evidence against an acoused 
person. ( Odgers . J.) VEERABHADRA v. 
Emperor. 61 1.0 328 = 22 Cr. L J 400 = 

12 L W. Se5. 

S. 133 — Retracted confession - Value 

of, against co ac:used. 

Whatever value may be attaohed to the 
retraoted ccnfessioo of an accused ar against 
himself, its value as against a co acoused is 
very weak. (Jwala Prasid and Sultan Ahmad, 
JJ.) Maksud ali v Emperor. 

60 1.0. 56 = 22 Cr. L J 200 = 
2 Pat. L.T. 773 = 3 U.P.L.R. (Pat.) 18. 

8. 133— Retraced confession. 

The confession of an accomplice should be 
subjected to the most anxious scrutiny in so 
far as it inorimiuates others, and received 
with caution as it is not sifted by cross exami- 
nation. Yet if after all that caution, a Judge 
believes it to be true, there ia nothing iu law 
to prevent the oonviotion of an accused on the 
uncorroborated and retraoted confession of an 
acoomplico. Conviction was set a-ido where 
the retracted confession of a co-acoused was 
not ooovincing. ( Bartnoil and Young, JJ ) 
Nag Tun, E v. Emperor. 19 10 179 = 
14 Or. LJ. 179 = 6 Bur L.T. 47. 

8 iW—Relracttd confession. 

The statement of an accomplice before the 
committing Magistrate, though retraoted in 
the Sessions Court oao be treated ns substan- 
tial evidence on the same footing as any other 
evidence. 28 A. 683, Ref. But this evidence 
must be treated with caution in 60 far as it 
implicates a particular accused or assigns a 
particular part in the crime. ( Fawcett , J.C. 
and Couch, A J.Q.) PUNHU v EMPEROR. 

16 Or. L J 238-27 I 0. 903 = 8 8 L.R. 203. 


Ss 133 and 114, Iiln. (6)— Value of 

accomplice's evidence. 

Where one R paid R 9 . 20 to a Jamadar of a 
District Judge on his representation to R that 
by paying this amouot to the clerk of the 
Court, R would be appointed to a certain post 
and made this payment in the presence of two 
persons, one a oousin of his and another a 
pleader come there 00 professional business. 
Held, that the J imadar wa 9 guilty of an offenoe 
under 8. 161, I P.C. and that R and his cousin 
are accomplice* but that the fact of their being 
accomplices did not lessen the value of their 
evidence a9 thero was no proof of any animus 
on tbeir part against the Jamadar and that the 
pleader could not be raid to be an accomplice 
as he did not co-operate io the offer of the bribe 
nor was he instrumental io the negoti ations for 
the payment. ( Johnstone and Broadway , JJ.) 
Ghulam Muhammad v Emperor. 

39 I.C. 680 = 18 Or.L J. 136 = 9 P.R. (Or.) 1917. 


S 133— Value of accomplice's evidence 

— Confession of co accused and testimony of 
accomplice— Probative value. 

Tjo probative value of the evidonoe of an 
accomplice is practically the pame as the con- 
fession of a co-aooused. 38 B. 156. Foil. A 
oonvictioo based on the evidence of an accom- 
plice or the confession of a oo accused is not 
illegal though it is not safo to act on such 
testimony unless corroborated in material 
particulars. {Wallis and Sadasiva Aipar, JJ.) 
NARAYANA AIYAR V. EMPEROR. 

24 I 0. 133 = 13 Cr. L J. 417- 
(1914) M.W.N. 363. 


8. 133 - Value of accomplice's evidence . 

Where the complicity of a person in due 
olely to ooeroioo aod bis evidence oannofc be 
scribed to any desire to escape legal oonee- 
[uenoes, the degceo of discredit attaching to his 
videnoe is practically negligible. {Ayltng ana 
Vapier, JJ.) KlLLlKYATABA BOMMA iV EM- 
PEROR. 19 I.C. 207-l« Or. L J. 207 = 

(1912) M.W.N. 1108. 


I 
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EVIDENCE AOT (I of 1872), 8. 133-YaIue 
. of accomplice's evidence. 

— 8 133 — Vilue of ac:ompl\tt's evidence 

—Corroboration — Practice. 

Under 8. 133, Evidence Aot, She evidence oi 
an accomplice by itaelf is enough for a convic- 
tion. but it is a rule of practice founded on 
experience that in every case where an acocm- 
plioe b&9 given evideuoe, the Court muse raise a 
presumption that he is unworthy of credit 
unless corroborated in material particulars. 
Failuro to raise this presumption is an error of 
law, but id each c**e the weight lo be attached 
must depend on tb9 particular circumstances. 
(Mulhck and Thornhill , JJ.) MaDaN Guru v# 
Emperor. 73 1.0. 968 = 24 Or. L J. 723 = 

4 Pat. L T. 381. 

Value of Approver’s Evidence. 
-“——8. Value of approver's evidence. 

Tho evidence of ao approver, if believed, is 
euffioient foundation whereon to repose a ooo- 
viotion, but id praotioe, the Court ex majori 
cautela insists upon corroboration of the appro- 
vers’ statements in material particulars. (Lo- 
Bossignol , J.J TOTA SlNGH v . EMPEROR. 

69 I.Q. 482 = 23 Or. L J 734. 

8. 133— Value of approver's evidence 

— What is corroboration . 


An approver may be telling the truth and it 
is quite probable that he himself had a band in 
the murder but hie statement as to who his 
aooomplioee were must be corroborated by rea- 
dable evidence before it can form the basis of 
a oonviotion. The corroboration offered in 
this oase w*9 the statement of two men who 
apparently knew something about the matter 
from the very beginning but refused to make 
any statement until the third day of tbe police 
investigation. Tho delay may be dae to their 
relaounoe to implicate the accused after they 
had promised nov to give information, but it 
was obvious that statements obtained after snob 
a long delay moat be regarded with enspiotoo ; 
and these witnesses may possibly be scheming 
themselves at tbe expense of innocent men. 
Even if these witnesses bear no enmity to tbe 
appellants and are related to them, tbe long 
delay in making their statements mnkea their 
evidence liable to grave euspioion. (Chevis, 0 
•• and Le-RossiQnal. J.) Fatta v. Emperor. 

23 Cr. L.J. 476 = 67 I 0 828 i2) = 

2 Lah. L.J 296, 

~~ 8 ' 18 8 — Value of approver’s evidence 

thoMh 01 *“•»»»«. Tensions 

t,n,k T 7 ppear *° bfl . * Dd ‘bough tbe 

aM datSL* Urg ° P u rt 01 U be fl Btabliahed beyond 
De J erth * 1 ‘«« mu.t ba corroborated 
W«MI, J ) BAM 8INQH Empehob 

17 nJ F x ™2 9XB ,0r >“ 8 * 1.0. 993= 
17 0r ’ L J *»-M P.W.B. 1918 (Op ). 

Va , . B ‘ °/ approver's evidence. 




EVIDENCE ACT (I of 1872). S. 138. 

S 133 — Value o/ approver's evidence 

— Cor robot anon. 

Tbero should be direot and material corro- 
boration oi (be statement of an approver wbo is 
of very bad character. ( Rattignn , J.) 
WARYAM 8INGB v. EMPEROR, 

32 10. 843 = 17 Cr. L.J 107 = 
2 P.W.R (Or.) 1916, 


S. 133 — Value of approver's evidence 

— Corroooraiton tn maltnal particulars 
required. 

Tbe oriterion must always be kept that, an 
Bpprover’a tvideooe cannot be accepted unless 
n la oorroborated in material pimicuiars by 
other independent evidence. {.Robertson and 
Ralligan, JJ.) LAD Kban u. Emperor. 

19 P.W.R. lOr.j 1912 = 13 Cr. L J 183 = 
13 I Q. 998 = 117 P L R. 1912. 


a. 183 l alue of approver's evidence. 
The evidence o! an approver should not be 
behoved without material oorroboration and in 
order to eee whether there is euoh oorroboration 
the Court should scrutinise and marshal out 
very carefully the laota. (Wiliams. J.) MANA 

v. Emperor 9 1 0 . 232 . 

18 Or. L J. 36 = 8 P.W.R. (Or ) 1911, 

8. 188 — Fnlne of approver’s evidence. 
Where tbe evidence on a charge ol murder 
oonsieis of a oonlession by one aooused agamat 
another the acoueed exoeptiDg himself, and (he 
evidenoe o( an approver ;s to the efleot that ho 
saw tho deooased alive with the acouaed just 
before the murder ; neither the oonlession nor 
tho oorroboration should beaoted upon. (Ben- 
son and Wallis, JJ.) More Venkata v . 
ira-Gakkagiri Magi Rbddi. 

12 1.0. 680=18 Cr. L.J. 068 = 
(1911) 8 M W N. 878. 


—— 8. 188-gu.jfion of— Onus in appeal— 

^tfnass disbelieved on inadmissible evidence— 

la ordinary oases the question of onus is not 
of great importance in appeal where both par- 
ties have produced tbe whole of their evidenoe 

? P “ l * n I ^ BU0, • B J Ut Wher ° W1 * Q0 8B88 have been 
disbelieved on inadmiesible evidence, e.g., certi- 
fy 1 ° opie9 °* ' ud R“eat8 Put in without examin- 

Ik 8 ‘ be w, ‘ DeB8 uud0 r B- 126, the efleot is that 
the deoiBion. is vitiated. ( Campbell J) Bohan 

8INGB n. SANTA Singh! 1933 Lah 

T^ITT 8 : m ~ Evidtn ^ — Disallowance of 
questions »« crosatxamtnafiom 

n,^* 18 ', 8 0t088 ' eian i>ning a witness for the 
proaeoutton questions are disallowed by tho 
Court on the ground of irrelevancy or other 
grounds, the deposition should Bbow what tho 

th B e m l0D /M r jV a L d ih ! re880Q lot d »«>l°Wiog 
R*«p an f U and Sul,an A *mtd, JJ.) 

m f « D n U H Da * Emperor. 

58 I 0. 693 = 21 Cr. L J. 821 = i Pat. L.T. 683. 


par Ip, 


— 8. 138— Orotssxamtn of ion— Advene 

ttd ^. 8ri8 n h ‘.°j o^BS; examination belongs to an 
advoiBo party, and partiaa who do not hold. 
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EVIDENCE ACT 1 of 1872). S. 138. 

that position, should not be allowed to 
intervene and take part in cr ss-examination 
and su:b portions should he expunged from the 
record, i Sandfrson, CJ , Wocdto ffe and 
Mocker U'. JJ • JiBWt BAI u 
NILAM11'K5H'H. 36 I C 6b9 = 24C L J 149. 

-S. 138 — R got in crsss-tximina'ion to 

demand recent on ol evidence given in cnief 
examination — Rule. if aitj, 

No hard an! last rule can be laid down as to 
the right ol a counsel to demand m cross 
examination the repetition ol the whole story 
told in the exam nation-in-cbief. iRotligan 
and Che ms. JJ HKHA 81SOH v Emperob. 

89 P L R 1914 - 15 Or L J 148 = 

2 i I C 721 = 30 P J R (Cr.) 1914. 

8. 138 -Op. orlumiy for cross-ex ini- 
tiation must be giv-.n. 

It is certainly implied by 8. 133 of the 

Evidence Act that a parly must have bad an 
opportunity to cross-examine ani does not 
mean that merely a right to cross-examine a 
witness without an opportnnity beiog oflered 
lor cross examination is eu&oieut compliance 
with the requirements ol the law. tJwala 
Prasad and Couns. JJ.) MOTI SINGH v. 
DHANUKDHABl SINGH. 24 Or. L J 335- 

(1923* Pat. 83. 

S 138— Cross-examination — Suit 

against several iefts. - Some supporting 
plaintiff— Procedure. . 

Where some ol the delendaots support the 
plaintifl’s case and others oppose it. those who 
eupport tha plaintifl’e case should be ordered to 
cross-examine the plaintiff's witness first, if 
they desire and to call iheir evideoce and 
address the Court before the defendants who 
oppose the plaintiff's case do so. {Miller. C.J. 
and Mullick. J ) MOTIBAM Marwari p. 
LaLITMOBAN GHOSH. 5 Pat L i 343 - 

58 1.0. 233=1 Pat. L.T. 676 

.8. 138 -Cross examination— Extent, 

The right of cross-examination endowed by 
B. 138 is not restricted by the fact tbit there 
are police papers which are not referred to by 
the prosecution ; and the cross-examination 
can be made on all matters allowed by the 
Evidence Act. The cross-examination id not 
limited to matters raised in evidence elsewhere. 
{Par lett, J.) Mahomed *llayu. Empebob. 

10 1.0. 9l7-« Cp. LJ 277- 
4 Bur. L.T. 113. 

■8. 142 —Leading question, 


A leading question to the prosecution wit- 
ness by the proseootion cannot b- "" r 

ean the replv be u«d. {Coutts and Adam*. JJ ) 
NlBU BHAGAT V KlNGpEMPEBOB^T ,^ 

24 Or L J 91 — 1922 P. 532. 

8t. 143 and 154-RijH' ol accused lo 

ask leading questions — Duty of Court, 

In the course ol cross-examination by the 
defence lot the purpose ol elioitiog faots in 
their favour Irom the proseoutton witnesses, 


EVIDENCE ACT (I of 1672), 8. 145. 

though the?e facts are irrelevant, tha defence 
are entitled under 6 143, to a*k leadiog qies- 
hods. The Courts mty, in its discretion 
under B. 164. permit the prosecution to cross- 
examine a *itn?ss tv-Q though be bad been 
originally called b 7 them with regard to the 
matters elicited bv the de*pno a . • Mookerjee 
eni Richardson JJ.) 4 MRIT*L‘LA t>. Em- 
PEBOR. 42 Cal. 957 a 16 Cr LJ 497=» 

2i C L J. 331 - 29 I C 513- 
19 O.W N. 676. 

S. 1 13 — L m ading gust ions— Cannot 


be ask'd in Eximinition-in-chie/. 

The Public Prosecutor will not be allowed in 
ex*m;oauoQ in chief to put leading questions 
such as can properly be put in cross-**%a)iQa- 
tirtQ of a hostile witness {Das and B icknill 
J J . > DHANU BELDAR v. KING EMPEROR. 

2 Pal. L T. 757. 

S — Leading q it s' ion disallowed — 


Counsel to ask Judge to record, if to be mid* 
ground of appeal. 

If a Ju3ge disallows a question, the pleader 
should have the question aod order di9allow- 
ir g it recorded, a« snob a refusal 19 i'legal. 
{Ticrmty ard Pa*l 0 tt JJ.) DEIYa v. EM- 
PEROR. 9 Bur. L T. 133 = 17 Cr. L J £00 = 

36 1 C. 468. 

S 145- Documtnis tendered alter 

evidence — Value of. 

A witness cannot be diaboiieved without hi9 
attention being drawn to the doouments in- 
consistent with hiB deposition even though the 
documents were produced after his examina- 
tion. lo such a case be sh nld he recalled for 
further cross-examination iVi'COunl Baldane). 
Naba Kumar Dar v. Rubra Narayan 
Jana 43 ML J. 438 -33 MLT 309 = 

(1923; MWN, 622 = 1923 P 0. 93 (P.O.). 

8 145 — Witness not shown, contra- 
dictory writing . 

A wilness was disbelieved though he was not 
shown the documents to contradict his s‘ory f 
where after the documents were produo c d. he 
was noi recalled. (Lord Phill>more). MEBLA 
VENK ANN A V MEBL* AG'STHIAN. 

27 C.W.H 723 = 32 M.L T P6 PC.)- 

1923 P C. 31. 

S. 148— essence of note about direct - 

ing attention. 

Where the purpose of the production of the 
document must have been well underatood by 
Ihe witness and Irom the record ol his deposi- 
ts ii was manifest that alier being shown the 
document, he was direcily asked wbe loer it »« 
not a I act that be was not al a particular place 
oo the alleged date as was clear irom the docu- 
ment and where on re-ex animation »o attempt 
was made to elicit any explanation. Htld.llxe 
witness was pr'perly on,.tra<nc 
„nce Jenkins) BA1KUNTHA Nath CHAT 
TOBAJ t>. PBASANNAMOVI DKBKT*. 
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EVIDENCE ACT (I of 1872). 8. 145. 

8 115 -Oral i .dence— Contradiction 

of, by prior statement , — Witness to be specifi- 
cally asked to explain. 

A Court is precluded both on general prin- 
ciples and by 8. 115 from treating the oral 
toatimoDy cf witnesses as rebutted, by bis pre- 
vious etatomeute oooiaiued in documents died 
in the oa<e, unless those statements hive been 
pul to the witness in cro-s-cxamination. 
(Lord Shaw.) Bal Ghangadhak Tilak v. 
BHBI SaiNIVASt PANDIT. 39 Bom. 441 = 
13 A L J 610 = 19 G.W.N. 729 = 
17 Bom L R 627 = 22 C L J. 1 = 
29 M L J 34 =18 M.L T. 1 = 
(1913) M W.N 4a4 = 2 L. W 611 = 
'28 1 C 639 = 42 l.A. 133 (P C.) 

3. 143 —Attention of complainant lobe 

drawn to statement s used in cross-exaromafion 
to contradict. 

ll the previous deposition o( a complainant 
made belore the Magistrate was admitted as a 
whole in order to oontradiot him (luring his 
oroas examination, it is not consistent with the 
principle, to admit the evidence in the manner 
without first drawing the atlsntion ol the wit- 
ness especially to every point used to oontra 
diot him (Beaman and M-.cltod, JJ. j LAK9H- 
MANA TOTABAM v. F.MPEBOB. 

31 I.C. 331=16 Or. L J 754 = 
17 Bom. L.R. 690, 


— 8 143— H'ilnssi— Prior statements. 

Prior statements ol witneseos not put to them 
in the witness box are inadmissible in evidence. 
Previous statements, uoless used to omtra. 
diot or disoouot the evidence o t a witness given 
in a suit, cannot be legtimately used and even 
than the pattioular matter or point must be 
placed before the witness, as one lor explana- 
°'‘‘ B discrepancy with the evidence 
S Moolte,jee a ' kd Beachcrotl. JJ.) 

Upendba Nath Nag v Bbupbndba Nath 

" AG> S2I.0 267-aiO W.M.S80, 


— S. 1*8— Prjuiouj Statement— Value. 

nnf» 6V,0Ufl . aU ‘ emealB oan be U8ed 0D| 7 for the 
° l oro8B -«'*miniDg a witness. They 

■ ed s 98 ev ‘ deDoe a BsiDBt an 
ensinglon and Johnstone, JJ.) 
nAKBIA V. EMPBBOB 187 P L R. 19H ■= 

12 Or. L J 314=10 I 0 119- 
88 P.W.R, (Cr.) 1911. 

2° L.J 803. 

8. let, c/'p.c -inad Undlr 

•/. r;.x 


EVIDENCE AOT (I of 1872), S. 146. 

Statements taken under 8. 164, Cr» P.C. and 
not covered by 8. ^88 are inadmissible against 
the accused. But they can b* used for the 
purpose oi contradicting the etauments subse- 
quently made in Court by the persons m^kiDg 
the lormer statements. (Lindsay. J.O.) 
Puttu v Emperor. 1 O L J 753 = 

27 1 0. 196 = 16 Cr. L J. 132=17 0 C 363. 

Sa 145 and 153 — (3, — Examination of 
witness out of Court— Wh-ihe* i .tended to bind 
djtvn wititess to cetlain evidences 

Advocates and Pleaders may examine wit* 
nesses in their chambers or elsewhere before 
auch witnesses appear in Court if they think 
fit. Such exatmnUion is not made with 
intent to fir witnesses down to certain 
evidence, but is made to ascertain what they 
know and to enable the cape to be conducted 
properly. IRannotl, J ) JORDON v. EMPEROR. 
14 I.C, 763 = 13 Or. L.J. 299 = 3 Bur. L.T. SB. 

146 -Croswxntnirtafion as to credit 
—Oral evidence— iredibiUiy of witness. 

Cross-examination aa to oredit is necessarily 
irrelevant to aoy ie6Uo in the aoiion ; its 
relevancy consists in being addressed to (be 
oredit or discredit of the witness in the her so 
as to show that his evidence for or againet the 
issue is untrustworthy ; j t i 9 moB t relevant in 
a case where everything depends on the Judged 
belief or disbelief in the witness's story! 
iSir George Farewell.) BOMBAY COTTON 
Manufacturing coy. v. Motiual. 

39 Bora 3 6 = 19 0 W N. 617« 

04 i 7 rH LT W3 “ aB M L J 

21 C L J 628= 17 Boro. L R. 466a. 

2L.W. 621= (1915' M W.N. 788 = 

29 I.C. 229 = 42 l.A. 110 (P.C.) 

,w *° 

^ a ?,oK U8 i lh ° e * 9mina ‘'oa of one of the dafon- 
w a T^ b A Pla ‘ n,,fl 9 que9ti ° B wa « PH whether she 
mL.r ad0 pre *“ anl a oerUin psreon. Th? 
question W*s objected to but the plaintiff L n 

z xt dr/Vo^ ,o inh^^ i \^r;, b o B ‘^: h b at 

| sssl 

."sssus. e;£* 

1923 0M.818 (3). 

Sff - &^12JSV Tan/aTZ^ 

Hons -Power of Court to disallow. 9 

r b r.a d ^ “““ s - d 

and the plaintiff's nleadar nr U °°mini6aioo 

»“ x *.h7b°.'dT.t7"ir >= 

a stranger. Tfaa objeot ol the kop * b * 

“° n 10 ,h “" “= Ud, did 
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EVIDENCE ACT ( I of 1872i, S. 149. 

her husband's properly on account of her 
nncbastitv. The Court disallowed ihe question 
without recording ary reason. Held, tbat tbe 
Ccurt below cuehl to consider, whether having 
regard to the plaint, the petition, and the 
issues framed, the question as it stood was 
relevant, aod t! not whether the question was 
allowable having retard to S J . HP. 1*8 and 15i 
oi the Evidence Act. (Priaeaux, 4 J.C) 
PaNDU V ABDOL KADAR. 3NLJ 138 = 

1922 Nag. 109. 

S. 149 -Cross-examination— Instruc- 


tion. 

Counsel lot prisoner should not state as 
exietiug facts matters which be had been told 
in bis instructions on the authority of the 
prisoner but which he does not propose to 
prove by evidence, or suggest in cross-exami- 
nation ol prosecution wiine^s-s. (Jenkins, 
C.J., Monkerjes and EoJmic cd, JJ.i EMFKROR 
v . NAGE.NDRA N* a TH8ENjC.OPTA w ^ Q f2g = 

16 Or L J 876-19C.W.N 923. 

S. 149 -Legal practitioner- Cross exa- 
mination ol witness— Privilege— Extent of— 
Instruct* .ns— Disclosure o'. 

Counsel are not justified in making serious 
charge? of fraud and onme unless they are 
personally satisfied of the exi'teooe of reason- 
able grounds lor putting them forward It is 
not sufficient to plead instructions. A Court 
cao a<k counsel as to whether they make a 
charge in cross-examination on instructions an! 
i( so to disclose them to the Ccurt. They 
could not be used as evidence in the oaose but 
might be used in any disciplinary proceedings 
taken against counsel. {Woodrrffe, Coze ani 

MOBTOD.S 10 0.1. ", 

8. 1*0 -Question affecting third parly. 

Where a question in cross-examination re- 
flects not on witness but on a third par y. 
R IfiO which must be referred back to b 14b 

can have no application J,) PE4BY 

Mohun Das v. Donald Weston. ^ ^ ^ ^ 

8 i 5 l— Indecent or scanialous ques 

lion -Latitude to counsel. 

Indecent and scandalous questions may be 
cul e ther to shake the credit o. a witness or 
as relating to facts in issue, or in order to 
determine^ Whether or not a (act in issue existed, 
w .1“ are put «o shake «be credit ol a witness 

tie Court has complete control over them tolor- 

b d each qaestioos if necessary. Bui if they relate 

io tiots in issue or to matters necessary to be 

intbeoenduet ol cases of which they are in 


EVIDENCE ACT (I of 1872), 8. 154, 

should be put to this witness or that. (Das, J.) 
Mahomed Mianc. Emperor 

82 1.0. S4 = 20 Cr. L J 566. 

S. 154 — Sos/ i/e wiiness— Contradic- 
tory stiUmtnls —Weigh*. due to. 

The mere Hot that at the trial before the 
8 e*-ioo 9 Judge a prosecution witneea tells a 
different story from that recorded by the Police 
after the occurrence does not necessarily make 
the witness a hostile witness 18 0. 53 ; 24 
C.W N. P60. referred to. Where a witness 
c a I led by a party is cross-examined by him hia 
evidence cannot be believed in part and 
disbelieve* a« »o the rest but it m': 3 t be rejected 
in tom. iW-ilmsely ond Pearson . JJ.) EMPEROR 
v. 6 ATYENDRA 24 Or L J 193 = 

1923 Oal. 463 = 37 0.L J 173. 


■ 3. Hi— Hostile witness, who is. 


An unfavourable witness is not neoessanly 
hostile. A hostile witness is one who from his 
manner, shows he is not inclined to tell the 
truth to the Court. A party, called by his 
opponent, cannot a? of right be treated as 
hostile the matter being in the discretion 
of the Court, t Hooker jet ani Buckland. JJ.) 
LUOBIBiM »■ R*DB» „ L , 

8 151 — Hostile witness— Who is- Com- 

* m . a . • . J 


missioner cannot exercise discretion of Court 
A witness is considered adverse where in 
the opinion of the Judge he bears a hostile 
animus to the party calling him and not 
merely when his testimony contradiota his 
proof When a witness is treated as hostile, 
cross-examination must be done in discredit 
the witness altogether and not merely to get 
rid of part ol bis testimony. There is in this 
respect no distinction on principle between 
an attesting witness whom a party is obliged 
to call and any otherw.th.es whom he may 
cite ol his own choice but the Oourt may be 
easily persuaded io the former than in the 
Utter ease. In bo examination of witnesses on 

burendba^k'risb^a *(^ i*^'o43^»83*c*lj j* 

53 I.C. 81» = 2t 0 H.N 860. 

8 151 — Hostile witness— Cross-exami- 
nation- Admissibility ol evidence. 

It is not open to the prosecution io a orimmal 
trial to cross-examine their osn witnes* unless 
.Up Court deolares him to be a hostile witness, 
unless this is done the answer to questions 
Solid not be admissible in ev.dence and the 

c Ti:;°3i a r5 JbTe»pS 

and Das, JJ.) , 8J _ 4 Plt . L .T 232 = 

24 Or. L J 63 = 1-23 P. 62- 

3 181— Hostile witness— Who is. 

A witness is not necessarily J^iTXe 
in an absent-minded moment b ^ ^ 

truth. Belore a proseootion wi 
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declared hoatila, there mU9t be good ground for 
believing that the statement be made in lavoac 
o t the dstenoe is dae to enmity -o the proba- 
tion. (Roe and Ali Imam . JJj FOUZDAE 
RaI v, EMPBROB. $ p ate L.W. 111 = 

44 I.O. 33 = 19 Or. L.J. 241 = 
3 Fat. L.J. 419 = 1913 Pat. 261. 


Si, 165 and 187 — Identification in 

jail— Value of, as evidence. 

Evidence of identification in the jail, is not 
substantive evidence in the trial as it is not on 
oath, and ia made in ertra-judioial proceedings. 
When a person making auoh an identification, 
states in Court that he can identity no one, 
the evidence of identification is inadmissible. 
(Lindsay and Sulaiman, JJ*) NaGINA d. 
EMPEROR. 19 A.L J. 947. 


—8, 155 — Recital of age in guardianship 

petition— If admissible in evidence. 

Recital of age in guardianship petition is 
admissible in evidence. ( Mookerjee and Rankin, 
jj.) pbohlad Chandra Chowdhcry v. 
RAU6ABAN CHOWDURY. 38 C L J. 213 = 

1924 0. 420. 


Sa. 156 and 146 — Witness if can be 

contradicted by his previous statement . 

A witness oannot, under 8. 155, be con- 
tradicted by previoue statement made by 
him unless his attention is drawn to it as laid 
down in B* 145 of the said Aot. ( John- 
stone and Shah Din , JJ.) amir Begam t>, 
BBQAM. 9 P.iff R. 1914*22 I.G. 861 = 

127 P.L R. 1914. 


— — S. IbQ—Uee of Police diary by investi- 

gating officer —Corroboration. 


The investigating police officer when in the 
witness-box waa asked about a oertain date and 
the names of certain persons and the Court 
directed him to give the date and the names 
from the Police diary. This the witness did. 
Thereupon the defenoe asked for an fnspeotion 
of the whole diary. This was not allowed ; but 
the Magistrate offered an inspection of the 
date and the names in respoot of whioh the 
witness had refreshed his memory from tbe 
diary. This, however, was refused. Held that 
there waa nothing illegaf in the course adopted 
by tbe Magistrate. There is nothing in the law 
whlob entitles the defence to inspection of 
anything more than that portion of tbe dairy 
from whioh the witness refreshed biB memory. 
{Courts and Das , JJ.) Laohmi Singh v . 
Ehpbbob. 3 P.». L.T. 862- 

68 I.G. 623-23 Or. L.J. 891 = 
1922 P. 662 (1). 


— - -S«. 185 and 167— S<af«man(s to Poliet 
— Corroboration-Or. p. Code, 3. 162 -Polio 
aioriea. 


Statements of witnesses made to the Police 
should not be used to corroborate them except 
in very speoial circumstances. The evidence 
Of a witness hostile to the Grown mar be 
unpeaohed by reference to the Polioe diary. 

Vol, III— 37 


I 

i 

i 
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EVIDENCE AOT (I of 1872), S. 167. 

{ Roe and Ali Imam, JJ.) RAM 

Singh v. emperor. * r!/ 

19 Or. L.J. 312 = 45 10. 272 = 
R Pat. L.J. 383 = 1918 Pat. 93. 


———8. 153 —Statement to Police — Peraon- 
whether bound to stale truth to Police . 

6eotioQ 162, Cr. P. Code, allows tbe credit of 
a witness to be impeaohed, by a statement 
whioh hois alleged to have made to the Police 
in the course of aj investigation under Chap- 
ter XIV of the Code though no person is 
bound to stale the truth to the Polioe in the 
course of tbe above investigation. The state- 
ment to tbe Police is not evidence like a 
statement made on oath before a oompetent 
authority. < Maung Kin . J.) NGA PYE u. 

Emperor. 41 I.O. 668=18 Or. L.J. 844. 


S. 166 (3)— Contradictory statements 

by witness — Previous deposUtans how far can 
be admitted to impeach his credit. 

Where a previous deposition of a witness is 
relied on to impeaob his credit under 8. 155 
(3), the contradictory statements alone oan be 
admitted in evidence. ( Mookerjee and Carw- 
duff , JJ ) IMaMBANDI v. MATASUDDI. 

13 I.G 678=13 O.L J. 621, 


S. 156 — Jr, P. Code , Ss. 157 to 167— 

'Local area* of C.I.D . Officer — ( Per Whiie % 
O.J. and Ay\ing % J.) 

The ‘ Looal area * of an officer of the C.I.D, 
is the Presidency of Madras and he is therefore 
oompetent to investigate an offence under the 
Cr. P. Code. ( Sankaran Nair , J. Contra.\ An 
Inspector of tbe C.I.D. is not one of the officers 
legally entitled to investigate an offonoe under 
8s. 157 to 167 of the Or. P.C. and so his evidence 
is not admissible under 8. 157 of the Evidence 
Act. (White, O.J* Sankaran Nair and Ayhng , 
JJ.) Emperor v . Nidakanta. 

39 Mad. 247 = (1912| M.W N. 207 = 
13 Or. L.J. 301 = 22 M.L J. 490 = 
14 I.O. 849 (S,B.) = li If. L.T. 1 8upp. 


8. 167 — Ohowkidhar’s register contain- 
ing entires as to birth and dcatk— Corroborative 
evidence . 


A chowkidhar t s register containing entries 
of the birth aud death o( a person may bo 
produced as corroborative evidenoe, 10 I.O. 
719, Diet. ( PiggoU , J.) BALDEO u. ABHEY 
Ram. 24 I.G. 640 = 12 A. L.J. 940* 


; — ~3. 197 — PrfifioM — Conf:u{s of — 

Admissibility. 

Per Sanderson, O.J. —A petition pu:. in by a 
olient (or adjournment on the ground that 
their pleader could not appear on account of 
•* hartal ’* is aduiisaiblo in evidence iu proceed- 
ings uuder the Legal Praoiiiiouet'e Act, under 
8. 167 of the Evidence Aot it oocroboration of 
I the evidonoe whioh tbo witness had already 
given at the time, when his attention was 
direoted to its contents and when ho 3aid the 
oontmts.wcra true to. his knowledge, Per 
Woodro/fe, J. — The petition is improperly uaed, 
for the question by whioh it waa.made ovideno 
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was a ieaiicg one. But this rather goes to 
the weight of the evidence so elicited than 
inadmissibility. The petition is evidence of 
a step taken in the proceedings *Dd would bo 
corroborative in nature. ( Sanderson , C.J. 
Wooircffe and Mookerjee, JJ.) EMPEROR v. 
Rajani Kanta Rose. 49 Cal. 732 = 

35 C.L,J. 356*24 Cr. L.J. 33 = 
23 O.B N, 839 = 1922 C. 315 

S. 157 — Statement, not first informa- 
tion— How used in eviden :e* 

Where a statement made to a Polioe officer, 
is not the first information under 8. 154 of 
Cr. P. Cade, the Migstrate must take from 
the police officer, a statement, that the particu- 
lar itatem-ut was made to him. ( Beachcroft 
and Ghose, JJ ) Balim Sardar t\ Emperor. 

61 I 0. 630 = 22 Or. L J. 410 

8. 157— Kanuogo’s report on inquiry 

— When admissible . 

Anybody who has seen a plac**, may be 
examined as to what he saw under the ganeral 
provisions cf law. A Kanungo deputed to 
make inquiry under 8. 148 of the Cr. P. C:de 
may give his deposition, and his report ;s 
admissible to corroborate b i 3 sworn testimony. 

( Holmwood and Shcrfuddin , JJ.) ACHAMBIT 

Das v . Barada Prasad Holda. 

12 1 0. 83 = 12 Cr. L.J. 480. 

8. 137— Evidence— Value of Test. 

A statement admissible under 8. 157 of the 
Evidence Act can be proved by a per6:n to 
whom it wa9 made. Evidence cf a perecu who 
hears a statement being made is as direct proof 
of the same as the evidonce of a person who 
sees a deed is proof of the deed being done. 

( Chevis , J.) Heymerdinguri v. Emperor. 

58 I C. 344 = 21 Or. L.J. 760 = 

2 U.P.L.R. (L) 170. 

8 137— Deposition before committing 

Magistrate— Corroboration — Statement before 
investigating officer— Admissibility — Cr. P. 
Code , 8 . 283. 

The effeot of 8. 288, Cr. P. Code, is to place 
the deposition of a a witness berore the com- 
mitting Magistrate exactly on the same footing 
as the deposition in the Sessions Court. It is 
•• testimony ” within the meaning of 8. 157 
of the Evidence Act and statements made by 
the witness before the investigating officer are 
admissible for the purpose of corroborating 
such “ testimony.” It is in the discretion of 
the Sessions Judge to believe and aot upon the 
etatments before the committing Magistrate in 
preference to contradictory statements made 
before himself on the ground that the former 
are corroborated by the statements made before 
the investigating officer. [Ayling and Odgers % 
JJ.) Jn re VELLIAH KONE. 

24 Op. L J 417- 16 L W. 239 = 
43 M L.J. 222-45 M 766 = 11032) M.W N. 
506-31 M.L T. 175-1923 Had. 20. 

8. 157— Statements recorded by Police 

during investigation . 


EVIDENCE AOT (I of 18721, 8. 157. 

Statements by witnesses, recorded by a 
Police Superintendent during investigation are 
not admissible in evidence, nor oral evidence 
based on such statements. 35 M. 397. Ref. The 
words ' legally competent ’ mean having power 
under some law, statutory or otherwise. The 
section is controlled by 8. 162, Cr.P.C. tSada- 
siia Aiyar and Napier, JJ.) KUMARAMUTHU 
Pillai V. Emperor. (1919) M.W.N. 199 = 
20 Cr. L J. 394 = 23 M L.T. 379 = 
90 I C. 834 = 10 L.W. 289. 

8, 137 — ■ Fact * — Meaning of. 

In 8. 157 the word * 4 fact ” is used net 
merely in tfce seoee of an ** event ”, but also 
includes a continuing fact, such as possession, 
and that the documents proving possession are 
therefore admissible in evidence under that 
section. (Ayling and Oldfield. JJ ) MUTHALA- 
GIRI REDDY v. PAPPI NaICKEN. 25 I.G. 510, 

8. 157 —Corroborative evidence. 

The Admission Regieter of pupils in a school 
in which their ages are entered is at the most 
corroborative evidence under 8. 157. [White, 
C.J. and Tyabji, J.) Krishnama Chabiar 
v . Veebavelli Krishnama chariar. 

38 Mad. 166= 13 M.L T. 385 = 
(1913) M.W.N 853 = 19 I 0. 452 = 

24 M L J. 517, 

S. 157 — Statements made to a C.l.D. 

Officer— Admissibility— Offictr * legally compe- 
tent to investigate' Cr. P.C., S. 162, 

(Per Benson , Wallis and Miller , JJ.)— An 
inspeotor of the C.l.D. is an officer * legally 
competent to investigate ' within the meaning 
of 8. 157 of the Evidence Act. ( Abdur Rahim 
and Sundara Aiyar , JJ, CoDtra.) An officer of 
the O.I.D. who investigates a matter under the 
order of hi9 superior is now an offioer * legally 
competent * within the meaning of 8. 167 a a he 
does not derive his power from the Police Act 
or the Cr. P.C. iSir Ralph Benson, Wallis, 
Miller, Abdur Rahim and Sundara Aiyar, JJ.) 
Mottukumabaswami Pillai v Emperor. 

85 Mad. 397 = 13 Cr. L J 832 = 
(1912) M.W.N. 349-1* I.O. 896 = 
12 M.L.T. 1 (F.B.). 

S. 137— Test identification —Statement 

made to police— Admissibility. 

Owing to the lapse of time between ao iden- 
tification by the Police and the trial. a witness 
was unable to say whether the person on trial 
is the person identified, held, that the state- 
ment made by the witness to the Police is 
admissible in evidence under 8. 157. ( Mullick 
and Atkinson, JJ.) Barwab Kban v. EM- 
PEROR. 33 I.C. 273 = 21 Cr. L J. 257. 

S 3 . 157. 159 and 32 (2)— Chowkidhar's 

diary- Entries made for illiterate chowkidhar 
by others, the value thereof . 

Entries of birth and death of a certain person 
made for an illiterate chowkidhar, in his diary 
by other persons, oannot, after the ohowkidbar's 
death, be admissible in evidenoe nnder 8. 32 (2) 
in spite of the deposition of the persons, who 
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made the entriee that they made them at the re- 
quest of the obowkidhar. Bat these entries are 
admissible under S 157 and also possibly under 
8. 169 of the Aot. 1 I.C.376, Dis*. (Chamier, C. 3 - 
and Roe, JJ.) Naina Koeb v. Gobardhan 
BINGH. 1919 Pat. 292 = 

37 I.C 424-2 Pat. L.J. 43. 

— — 8. 1S7 — Panchanajna — Evidence. 


A Pancbaoama is not evidence of the state- 
ments contained therein and it should be 
proved and exhibited as relevant evidence ol 
tbo9o statements, (Pratt, J-C. and Hayward, 
A. J.C.) IMPERAIOB V. MISRI. 12 1 0. 209 = 

12 Cr. L.J. 439=5 S L.R. 31. 


— S. 159 — Refreshing memory— Question 

as to date of birth. 

A witness is entitled to refer to a horoscope 
made at the time to refresh his memory though 
the document ie not filed in a li9t under O. 7, 
R. 14. ( Lord Phillimore). BANWARI LAD v. 
UAHESH. 41 All. 63 = 21 OX. 328 = 

23 C.W N 317=6 0 LJ. 168 = 
(1819) M.W.N. 490 = 49 I C. 840 = 
43 1. A. 281 (P.O ). 

S. 159 — Refreshing memory — Police 

diary— Witness can be compelled to refresh his 
memory . 

A witness oao be compelled to refresh his 
memory by reference to any memorandum or 
other writing prepared by the witneae, if 
there te a lapse of memory on a point asked 
of the witness. { Piggott and Walsh , JJ.) 
HABKHAU v . EmPEROB. 63 IX. 375 = 

19 A. L.J. 76. 


S. 189 — Refreshing memory — Date of 

death . 

The plaintiff in order to ebow that his father 
died before the property bad been acquired, 
produced a mortgage-bond whioh had been 
exeouled by him on the 28th Ootober 1892 in 
whioh he wae described as the 'aoo of Kh*n 
Mahomed Akonda deceased. Held the deed ie 
admissible to refresh memory as to when the 
father died (Mookerjee and Rankin, JJ.) 
SAYEBUDDIN v. BamIRUDDIN. 1923 Cal. 878. 


— — fli. 159 and 160— Refreshing memor 
— When allowed, 

When a written reoord brings to the min 
of a witness neither any reooJleotioa of the fact 
mentioned in it nor any reooJleotion of th 
writing Use)! but whioh nevertheless enable 
him to swear to a particular fact from th 
conviction of hia mind on seeing the writini 
which he knows to bo genuine, the witnee 
may be allowed to refresh hia money by lookin 
it \ h ° *® oord * Wewbould and Suhrawardy 
JJ.) ABDUIi QAD1M V, EMPEROB. 

49 Gal. 373=35 0 L.J 279- 
36 C.W.N. 680-23 Or. L J. 697- 

1922 Cal. 107 


— — S. 169— Age c ertifyate^ 

, hi? 0a ‘®K? lTen ^ y * rnan l 

>«!!• Wtlevt'pAB be U8«3 by tho me4ioi 


EYIOENOB AOT (I ol 1872), 8, 162. 

man under 8. 159. ( Coutts-Trotter and 

Srinivasa Aiyengar, JJ.) VENKATA RANG AFPA 
NAIOKEN V . 8GBBAYA GOUNDAN. 

33 IX. 142. 

S. 159 — Witness - Duly of-Refreshing 

memory . 

A witness before a Court of justice is under 
an obligation to cell .the truth of the whole 
truth to the very best of his power. If upon 
any question he suffers from a bona fide lapse 
oi memory of that failure of memory can oe 
remedied by reference to aoy memorandum or 
other writing prepared by tho witness at the 
time of the Court invites tho witness to refresh 
his memory, with reference to the writing, the 
witness ts under an obvious obligation to do so. 
It is part of the duty under which he lies to 
lay the whole truth before the Court to the 
best of his ability. ( Piggott and IV'aish, JJ,) 
Harkhoo v. Emperor. 63 IX. 878= 

23 Or, L.J, 142 = 24 0 0. 308. 

S. 189 — Arbitration proceedings— Evi- 
dence taken down by clerk — Whether admissible 
— Procedure 

A note of evidenoe takeu by a olerk in the 
ooucee of abortive arbitration proceedings 
oannot be admitted in evidence, the proper 
procedure is to question the clerk as to what 
was said at the time, allowing him to refresh 
his memory by reforenoe to the note UDder 
B. 169 of the Evidenoe Act. (Hartnoll, Offg 
C-J. and Twomey, J.) Ma Aung BYU v. 
MAUNG THET HN1N. 23 IX. 940 = 

7 Bur. L J. 240. 

— — 8. 160 — Scope o/— Correctness of state- 
ments— Proof of. 

The degree of oonviotion postulated by S. 160 
oannot be treated as equivalent to any, on 
whioh the witness may ohooae to say that he 
ie sure, whether or not it ie too fantastic or 
illegal to oommend itself to reasonable men. 
The witness must satisfy tho Court, with 
reference to ordinary probabilities, of hie right 
to be sure that the reoord relied on by him 
ie oorreot. (Abdur Rahim and Oldfield, JJ.) 
MX. YB8UVADIYAN V . 8 UBBA NaIOKBB. 

82 IX, 704. 

— S. 161— Police diaries— Right of ac- 

cused to inspect. 

An investigating officer examined as a 
witness for tho proseoution was asked about a 
oertain date and the names of oertain peraone. 
Theroupon the Court direoted him to give out 
the particulars from a referenoe to his diary. 
Held that the accused was entitled to an inspec- 
tion of that portion of the diary from which 
the witness refreshed his memory and not of 
the rest of the dooument. (Courts and Das, JJ 1 
Laohmi Bingh v. Emperor. a Pat 74 L 

3 P L.T, 862 = 23 Or. L.J. 591 
1921 P. M2 (I) - . 

— — 8. 162— Summons fo produce document* 

—Discretion. 

If the Court decides to summon a Govern, 
meat Offioiel lot the produotion of certain 
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dooument, it should do so after careful consi- 
deration. And once summons have been 
issued, production should be insisted on, if the 
party so desires it. (Drake- Brockman* J.O ) 
Laxman Rao v. VlTOBA. 48 I.C. 898. 

S. 163 — Production of documents by a 

parly— Inspection by plaintiff— Admission of 
documents and evidence . 

In a pending trial the defendant produoed 
certain account bocks and gave inspection of the 
same tc the plaintiff on bis rcqaest. The 
plaintiff however did nat admit the genuineness 
of those accounts. The Court admitted the 
documents in evidence without proof and asked 
the plaintiff to adduce rebutting evidence if 
any, held tbat the procedure of the lower Court 
was not justified by B. 163 of the Evidence Aot. 
8. 163 does not render proof of the document 
to be executed unnecessary or alter the normal 
incidence of that burden. Quaere.— Whether 
B. 163 of the Evidence Aot is applicable lo 
accounts produced under Ihe procedure for 
discovery or only to accounts produced after 
the trial hap begun. I Oldfield and Vtnkala- 
subba Rao t JJ.) Rajaqopala A1YENGAR v . 
RAMANUJA AIYENGAR. (1623) M W.N. 262 = 

18 L.W. 160 = 1923 Mad. 607. 

S. 163— Document* filed under— Evi- 
dentiary value of . 

Evidence admitted under the epeoial provi- 
sions of S. 1 63 of the Indian Evidence 
Aot need not be conclusive evidence against 
the party who has inspected the documents. 
The documents which the other party has 
produced become evidence in the case for what 
they may be worth. (Lindsay, J C.) RAMA- 
DHIN v. Ram Daval, 23 O.C. 166 = 

37 I.C. 973 = 2 U.P.L R. (J.C.) 134. 

S. 164— Statements recorded— Value of. 

An indiscriminate use of S. JG4, Cr. P.C. is 
to bo deprecated. Statements should not be 
recorded under that section unless the person 
making it, is a free agent and voluntarily 
agrees to have bis statement taken dewn. 
(Rattigan, C J. and Le-Rcssignal , J.) HIRA- 
LAD v . EMPEROR. 18 P.W.R. (Cr ) 1918 = 
16 P.R (Cr.) 1918 = 19 Cr L J 517 = 
43 1.0. 277 = 63 P.L.R. 1918. 

8. 103, 

Where a Magistrate on the assurance of the 
police peshi clerk in his Court asked a defence 
witness whether the acoused bad ever been 
challangeu in a badmashi case. Held that this 
was an improper question unless tbeMagistrate 
had oonvmoed himself on the best information 
that there was some real foundation for the 
lacts mentioned in the question. (Knox and 
Katarnat Hussain , JJ.) Lucas. C.J, t*. RAMAI 
BlNGH. 23 I.C 185 = 15 Cr. L J. 233 = 

12 A.L.J 152. 

8. 163— Duty of trial Court— Ir.ter- 

ventian of appellate Court. 

The intervention of the trial Court with 
questions during the examination of the 
witntast cannot be set right od appeal unless 


EVIDEWOE ACT (I of 1872,. 3. 167. 

it ia eetablished tbat the intervention exceed- 
ed the bounds ol even tbe comprehensive pro- 
vision of 8. 165 of the Evidence Act and ao 
impeded the legitimate work of oounael as to 
oause a mistrial leading to failure of justice. 
(hlookerjee, A.O.J. and Fletcher, J.) BUBENDRA 

Krishna Mondal v . Rani Dassi. 

47 Cal. 1043 = 39 I.C. 814 = 24 C.W.N 360 = 

33 0 L J. 31. 

S. 1^3— Evidence — Power to order pro - 
duetton oi— Audi alteram partem — Indicative 
evicence—Duty of judicial tfficer— Practice. 

8. 165 of the Evidence Aot and 0. 13, r. 10, 
C.P.C., are intended to enable the Court to 
get at tbe truth. But the act of sending for 
document UDder those provisions does not ipso 
facto make the document evidence in the case. 
If relevant evidence a9 a guide to such evidence 
is found therein, proceedings must be taken, if 
such evidence ie admissible at that stage to 
have it brought into the trial according to the 
provisions of law. The ruh ol audi alteram part- 
em is cne of elementary justice and accords 
with oemmon sense. Tbe duty of a judicial 
officer is to ascertain judicially which way the 
truth lies and mot which party has made the 
better fight. (Sfanpon, A. J.C.) Tunja c» 
BHADU. 18 1.0. 857 = 9 N L.R. 11. 

S, 163— Court can call for and admit 

tvidlnce. 

Even though a document is not produced at 
the first hearing of a ca6e the Court cad call for 
th9 document under B. 165 of tbe Evidence 
Aot. (Ashworth, A. J.C I SHANKAR LAL 0- 
MAHBOB BHaH. 23 O.C. 286 = 1923 (O.) 39. 

8. 163— "Any witness ” includes 

Court witness— Right of cross-examination. 

The words “ any witness ” in 8. 165, Evidence 
Act include a Court witness. Quaere how far 
tbe right to cross-examine such a witness is an 
absolute right or requires the leave of Court. 
tSimpscn, A. J.C.) MAKUND BlNGH u. MT, 
GHAFCR UN-NISSA. 74 I.C. 108 = 

9 0. & A.L.R. 649. 

S. 167 —Personal knowledge— Use of . 

A Magistrate oannet import bis personal 
opinion, about tbe personal charaoter, in the 
decision of the case before him nor oan ho 
refuse to believe evidence in tbe accused’s 
favour on that acccoDt. (Piggctt and 
Walsh, JJ.) Jai Nabain v . Emperor. 

20 Cr. L J. 283 = 50 I.C. 171 = 

1 U. P.L.R. (H C.) 22. 

— — S 161— Evidence— Admissionof irrele- 
v ant evidence and whether vitiates judgment . 

Tbe maiu (aot tbat inadmissible evidence 
was admitted by Court does not vitiate judg- 
ment if the conclusion is arrived at on the 
merits apart from the evidence improperly 
admitted. ( Mookerfee and Beachcro/t, JJ»I 
AMBAB A LI V , LUTFE A LI. 45 C*I. 139- 

21 O.ffl.H, 996 =.*1 1,0. 116-aa O.L.J. 619, 
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EVIDENCE ACT (1 of 1872), S, 167. 

8. 167 —Judgment on— Evidence not on 

record . 

A judgment on evidence not on record will 
be set aside on appeal, (Jenkins, C.J. ana 
Mookerjee, J.) MONI LAD Kah v. UMA 
Ohaban Chakbavabty, 25 I a. 671 =» 

19 0 L.J. 6«1. 

3 . 167-C.P. Code, 8. 116— Material 

irregularity. 

Examination of a witness without notice to 
the parties or their pleaders and without 
affording them an opporunity to cross examine 
him. or to rebut hia statemeuts and decision on 
such cvidonce, is material irregularity within 
S. 115, of the CP. Code. ( Mookerjee and 
Bebchcrolt . ?J.) Peary Lad Das v. Peary 
DaL Dawn. 18C.L J. 646 = 22 I 0. 407 = 

19C.W.N. 903. 

— — S. 167 — Inadmissible document — 
Omission to object to its admission. 

It is the duty of the Court to exolude the 
• irrelevant dooumeut from evidence even if no 
objection is taken to its admissibility by the 
parties. Omiaaion to objeot would not ronder 
it admissible. {Miller. C.J. and Mullick. J.) 
BUNDARA KUER V . R*M HAIR OHOWBAY. 

fl Pat. L J. 410 = 
1 Pat. L.T. 702 = 57 1.0 861 = 

1921 Pat. 17. 

* S. 167— Misdirection to the jury, 

A misdirection to the jury is striotly not a 
oaso of improper admission or rejection of 
.evidence within the meaning of S. 167. 
( Ormond , *O.C.J.i Robinson, Pirlett and Maung 
Kin, JJ.) Thein Myin v. Emperor. 

9 Ii.B.R. 60-42 1.0 161 — 
18 Or. L.J, 929 = 
10 Bur. L.T. 123 (F.B ). 

EXAMINATION. 

See EVIDENOE AOT, 8b. 192-169. 

EXAMINATION OP WITNESSES. 

See (l) O.P. Code, o. 16 and O, 26, 

(2) Evidence. 

(3) Evidence act, 8s. ne-184. 

-EXCESS PROFITS DUTY AOT (X of 1919), 

B. 2, 3, 18 and 31 — 1 “ Business In 

tome-tax Act, S. 51 (l)— Calcutta Turf Club- 
income from racing 4s liable to duly. 

The Oaloutta Turl Olab carries on 'bnsinese' 
within the meaning of 8. 2 of ibe Ezoe.a 
Proflta Duty Aot and is liable to duty nnder 
8. S in respeot of inoome derived from non- 

membBra under the following heade : (I) gate 
money or entranoe tea ; (3) entrance fee paid 
by owners of horses ; (8) Book-maker’s lioenoo 
ww i -14) percentage of totalisation. That the 
.mstnbers not reooivea profit oat of tbs 
. tr^nsMUons would not ent|t)s the olab to any 


EXCESS PBOFITS DUTY AOT IX of i 9l9 > 

S 6. 

exemption. (8anderson, C-J.. Teunon o«d 
Richardson, JJ.j THE ROYAL CALCUTTA. 
TOBF CLUB V. 8ECBETABY OF STATE. 

fifi IX. 473-23 O.W.N. 784. 


a. 2 —Business — Meaning of— Com- 
pany owning business and letting tenements 
Liability to tax. 

The term ' business ’ in 8. 1 has the same 
moaning wbioh it has ia the looome-tax Aot. 
The Aot does not extend that meaning nor 
introduces anything which, acoording to the 
scheme of the Income-tax Act, is wholly dissi- 
milar. A person who has invested hia 
capital in bouse property and kept a 
rent office and a staff ol rent collectors, 
olerka, eto., (or ib* purpose of letting out hia 
house and collecting rente. Held, he was not 
carrying on a business within the Exoe9a 
Profits Daty Aot. A company which holds 
house property and distributee the rents in the 
form of dividends to shareholders is not carry- 
ing on bueiness within that Aot and although 
it is an association for acquiring gain, yot the 
method is paesive by owniug properly and not 
by the active carrying on of business. (Two- 
vuy , C.J. and Robinson, J.) In re KALADan 
8URATEE Bazaar CO. 56 I.C. 914. 


Si 4, 8, (h) 6 (1) (b ) — Income tax Acl t 

$. 2 (l )— Capital employed in busvxess is within 
section . 

Moneys invested in the shares of public 
oompanie? and in Govt, securities and treated 
by the firm as part o( the capital of the firm, 
aro “ capital employed in the business of the 
firm ” under the Exoees Profits Duty Act. 
Moneys lent to business concerns and indivi- 
duals were also capital employed in the 
business. (Sanderson. C J. and Richardson , J.) 
Martin & Go. u. 8 ecy. of State. 

67 1 0.909 = 26 C.W N 879. 


— S». i and 19— Duty— Not assessable 

within the year— Exemption under $..19, 

Under the Aot, the assesses need not be 
assessed to duty within the revenue year for 
wbioh the duty is imposed. B. 19 of the Aot 
does not exempt profits from liability unless 
eooh profits are ohargeable with Super tax 
whioh exceeds the exoees profits duty. 
(JPalfia, O.J., Ayling and Krishnan, JJ.) CHIEF 
COMMISSIONER OF INCOME TAX O. RAMA- 
NATHAN Chettiar. 4ft Mad. 763 = 

14 L.W. 67 « (1921) H.W.N. 813 = 
69 1.0. 420-41 M.L.J. 169 (F. B.) 

— 7 8- 6, (1) (b) — Proviso— Increase of 

capital — Exemption— Assesses, duty of. 

Where an exemption from exacts profits 
daty is claimed under the proviso to 8. 6, (1) 
(6) of tho Aot, on the ground that the capital 
has been increased, it is the duty of the asieesee 
to satisfy the Board bb to the increase. 
(TPalZfr, Ayling and Krishnan , JJ.) Deputy 
COMMISSIONER, INCOME-TAX t>. HAJBET AB- 
DULLA CO. 70 1. 0. 80=14 L.W, 113 
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EXCESS PROFITS DUTY ACT IX of 1919 , 
S. 16 

18 —Proceedings for the recovery 
of duty — Limitation Rules framed under the 
Act— Rule 24. 

Rule 24 (1) describes how the Excess Profits 
duty is to be recovered wbe*i default has beeu 
maae iu payment. This i 3 ihe only rule deal- 
iog with mode of reoovery, and the subject of 
the rule is entered as " mode and time of 
recovery.” Also rules 23 and 24 of the rules 
made by the Govt, under 0. 18 (1) and (21 of the 
Excess Profii9 Duty Aot are classed under the 
heading “ recovery of duty " whilst rule 19 . 
which is the rule providing for a notice of 
demand being served on the person assessed, is 
put under the heading 11 demand From this 
it is evident that the demand made on the 
assesses is treated in the rules as something 
quitedistinct from the recovery of the duty, the 
proceedings for whioh begin when default has 
been made. The same distinction is made in 
the Income Tax Aots, VIE of 1918 and XI of 
I9J2, where the notice of demand is provided 
for in a chapter the 9ubjeot of which is M Deduc- 
tions and Assessment,” whilst there is a 
separate chapter dealing with the subjeot of 
the recovery of the tax. The words in sub- 
rule (3) of the rule 24 *' proceedings for the 
reoovery of any sums ” mean the proceedings 
taken under sub-rulo (1) of that rule after 
default has been made in the payment. [Mar- 
tineau, J.) GlAN 8INOH BAHADUR 81 NGH v. 
Emperor. 4 Lah. 165 = 1924 Lah. 84 1). 

Sch. 1 — ' Carrying cn business ’ — 

Agents, secretaries and treasurers o/ a mill 
company , status of, 

Agents, secretaries and treasurers of a mill 
company, are not to be considered as carrying 
on a business excepted under 8oh. I, to tho 
Aot nor are they whole-time offioera or 
servants of the business. (Macleod, C.J and 
Fawcett . J.) In the matter of DORAISAMI 
AIYER & CO. 45 Bom. 1061 = 

63 1 0. 775 = 23 Boro.LR. 609. 

8ch. 11, Cl. (1), Provlio-Pro/ifs in- 
tended for business is not capital. 

Unless profits are actually employed in 
business, they cannot be treated as oapital. 
Profits intended to be so U6ed are not capital. 
Whether they are so employed is a queetion of 
fact and the Chief Rsvonue authority should 
deoide the question on the materials before 
it. (Macleod, C.J. and Fawcett, J.) In the 
matter of Bombay and Persia Steam 
Navigation Co. 45 Bom. 881 = 

60 1.0. 964 = 28 Bom. L.R. 139. 

EXCHANGE. 

See Transfer of Property act, 8. lie. 

EXCLUSIVE POSSESSION. 

See (l) adverse possession. 

(2) Co-sharer. 

(3) Hindu Law, joint family. 

EX COMMUNICATIONS. 

See (1) O.P.C., S. 9. 


EXECUTION— Appeal. 

(3) Caste Disabilities Removal 
aot. 

(3) Hindu Law. 

(4) TORT. 

EXECUTING COURT. 

8ee O.P.CJ., 8. 31. 

EXECUTION APPLICATION. 

See (1) C. P. CODE, 8. 47 AND 0. 31, R. U. 
(3l Limitation act. art. 181. 

EXECUTION OF DOOUMENT. 

See (i) Deed, Execution. 

(2) Will, Execution. 

EXECUTION PROCEEDINGS, 

See (l).C.P. CODE, O. 21. 

(2) Execution. 

EXECUTION. 

See also 0. P. CODE, 8. 47 AND 0. 21. 

APPEAL. 

APPLICATION. 

ATTACHMENT. 

Completion of. 

Compromise decree. 

Construction of decree. 

Decree Binding, 

Decree null and void. 

Decree not to be varied, 

Duty of Court. 

Equitable execution. 

Ex parte Order. 

Final Decree. 

Foreign Decree. 

Joint Decree. 

Jurisdiction. 

Legal Representatives. 

Liability of Judgment-Debtor. 
Limitation. 

Mesne Profits. 

Mode of. , 

Right to. 

8COPE OF. 

Betting aside. 

Surety. 


Appeal. 

Appeal— Judicial order. 

Every judicial order made in the course c 
exeoutioD proceedings, is Dot an order under 
6. 47 of the Code. ( Mookerjee and Ttunon, 
jj.) Deoki Nandan Singh v. bansi Singh. 
1« C.L J. 36 = 10 I.C. 871 = 10 C.W.N. 121. 


Appeal— Order rtfuiing execution 

agaitul partner. 

An order relueiDg ezeoution of a deoree 
against a partner of a firm againBt whioh the 
deoree was obtained, has the foroe of a deoreo 
under O. 21, R. 60 (8) and is appealable. 
tOrmond and Twomey, JJ.) Valliappa v. 
Rang aswami. 8 L B.K. 8w- 

80 1.0. 129 -10 Bar. L.T.12 
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EXECUTION— Application. 

Application. 

Application— Dismissed /or default— 

Restoration . 

Where an application for cancellation of ealo 
in favour of the applicant and recovery of the 
property on the allegation that the properly 
did not belong to ihe judgment-debtor, was 
dismissed for default, tbe decrte-hold* r caonot 
apply for tbe restoration of tbe same and the 
Execution Court bas no power to entertain 
such an application. [Rofique* J.) BHIKAM 
Khan v . Dan 8ingb, 1923 All. 941. 

* Application— Striding off— Effect* 

When a oase is in appeal and in tbe mean- 
while the exeoutiqn .proceedings are struck cfl, 
the execution proceedings and consequent 
attachment remain effective ; so the transfer of 
the attached property during tbe pendency of 
the appeal is void. When once ao objeotion is 
overruled it is not open to the party to raise 
the same over again in appeal and the decree* 
holder is entitled to execute bis decree. 
( Tudball and 3ulaiman, JJ.j DaOOD ALI 
Shah t>. Hayat ali shah. 

68 I.G. 711 = 2 U P.L.R. (All.) 200. 

Application— Revival— Limitation. 

A deoreo for demolition of a house was made 
on 31st July, 1907. An application for execu- 
tion was made on 16th Fobruary, 1909 On 
the 26th May, 1909, the judgmeni-debtor took 
two weeks’ time to demolish the building and 
the application was struok off the file as the 
deoroe-holder consented. Oa the 21st July, 
1913, another application was put in ; Held, 
that this application was to revive the former 
application and execution w*s not barred. 
( Dannerjee , J.) GANGA PbaSaD t; JwaLa 
Prasad. 26 l.o. 816. 

- Application — Continuation of— First 
application for arrest — Second application for 
attachment . 

Where a first application for execution was 
for arrest of the judgment-debtor and the 
second application was (or attachment of his 
property, the seoond is not one in continuation 
of tbe first application. ( Tudball J.) MEVA 
Lal V. AhmadaE/1. 13 I C. 029- 

9 A L J, 17. 

“ — Application— Law applicable— Decree 

passed under one act— Execution when the 
Act w repealed by another Act is governed by 
the latter Act . 

A suit terminates with the decree and 
consequently when after the passing of the 
decree, the Act under which it was passed is 
replaced by another Aot, the application for 
execution most be gouerned by the latter Aor, 
lor though it is an application in the suit it is 
awparate proceeding. {OhaUerfee and Mullick , 
;/•> Jagbndba Nath dey v. gaur Singh 
MUBA. 86 I G. 365 — 20 O.W.N. 882, 

^^Application— Fraud— Suspension of. 

l# no BOBponBion o! execution, where 
were is no (rand or force which prevented 


EXECUTION— Attachment. 

the consideration of a previous application. 
{Holmioocd and Imam, JJ ) KABTIK CHANDRA 
MONDAL v. NlLMANI MONDAY. 32 I 0. 931“ 

20 C.W N. 686. 

-Application— Stay— Fresh application • 

The decree-holder obtaioiog possession alter 
an unconditional order of eiay by tbe appel- 
late Goart till the decision ol tbe appeal must 
again apply for the same after the appta) is 
disposed off. ( Mookerjee and Beachcrolt. JJ.) 
KALI 6HANKRR BAHAI V. PBOTA P UDAl 
NATH 6AHAI. 16 1.0. 708 (2). 

Application — Pendency of • 

An execution application must be deemed 
to be pending until it is validly disposed ol. 
(Sadasita Ai%ar and Napier. JJ.) VENKA- 
TAM&1A V. MAN1KKAM NAYANI VARU. 

26 I.G. 244-16 M.L.T.899. 

Application —Abandonment — Fresh 

application • 

There may be a presumption of abandonment 
when a second application is made whioh may 
be rebutted by oonduot. I Whitt and Oldfield » 
JJ.) KUBUCHA GANGO NAIDU v . KOOVURI 
Basava Reddy. 18 M L 1. 148 = 

16 I.G. 691 = (1918) M.W.N. 821. 

Attachment. 

Attachment— Money due from Rail- 
way Company— Under transmission through 
Post Offict — Post Office , agent ol the judgment- 
debtor . 

An attachment of tho money due to the 
judgment-debtor from the Provident Fund oi 
a Railway Company wbilu in tbe bands of the 
Post Office in the form uf a Money Order sent 
by the Fund at tbe request of tbo judgment* 
debtor is good as tho Post Office w&a the 
agent ol the judgment-debtor ana not of the 
Railway Oompany. ITud&aJl, J.) PARMER 
t. CAWASJEB. 38 1.0, 723 = 14 A.L J. 236. 

■■■ Attachment — Dismissal of application 
— Attachment, if subsists after. 

When the property is once attaohed in 
execution of a deoreo tbe attachment subsists 
even when tho exeoutiou application ie dis- 
missed unless tbe order of dismissal amounts 
to a declaration that tbe deoree is incapable of 
exeoation and unless the order raises tbe 
attaohment. (Stanley, CJ. and Boner ji, J.) 
IMTIAZ ALI V . BI8HAMDAS. 10 I.G, 245- 

8 A L.J, 619. 

* ■ — Attachment— Claimant a third person 

—Failure to establish claim* 

Where the deoree-holder in a suit for declara- 
tion that certain property belongs to judgment- 
debtor, proves the title of the latter, he is 
ontitled to a deoroe, unless a third person proves 
that he has aoqnired title by adverse possession. 
A claimant in attachment proceedings must 
prove that he- Is the owner ol the property 
If he fails he has no further interest in thn 
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EXEGUTION — Attachment! 


EXECUTION— Compromise deoree. 


proceedings. (Macltod, C.J. and Fawcett , J.) 
0WAMIRAO SHRINIVA8 tJ BHIMABAI PADAP- 
PA. 45 Bom. 1020-02 I.O. 101 = 

23 Bom. L.R. 416. 

Attachment — Wrongful attachment 

— Decree- holder's liability . 

A suit by tbe rightful owner for wrongful 
attachment of property, whioh is attached 
in execution a9 being tbe prcperty of the-judg- 
menl-debtor is maintainable against the decree* 
holder, in epite of a subsequent order that 
the property should not oe released and 
returned to tbe true owner, pending tbe 
decision of tbe suit by decree-holder that tbe 
property is liable to attachment. ( Mookerji , 
A.O.J, and Fletcher , J.) BBUSHAN CHANDRA 
Pal v, Narendranath koor. 

63 1 C. 280 = 32 O.L.J. 236 


Attachment— Who can object to. 


An objection to the attachment of property 
on the ground that it does rot belong to tbe 
judRment-debtor is to be urged by tbe person 
claiming ownership of the property and none 
else. lAbdur Rahim and O^gers, J J . > GOVIN- 
DARAJULU NA1DU V. RANGA RAO. 

40 M L J. 124 = 13 L W 97 = 
(1921) M.W.N. 98-62 I.C. 255= 1 

29 M L T. 99 

Attachment — Effect of — Whether 

creates charge or confers title. 

An attachment in execution is only meant 
to prevent private alienation and does not 
create any charge in favour of decree-holder. 
Where one property is attached under two 
money decrees, aod brought to 9alo under the 
latter attachment, the 6aie is not affected by 
tbe prior attachment in the other suit and 
the attaching creditor's right to redeem tbe 
mortgage, if any, on tbe attached property, 
comes to an end. Tbe auction-purchaser 
purchasing property under attachment takes 
it free from attachment and he gets uures- 
trioted rights of alienation, and acquires any 
equity or right to redeem which tbe judgment- 
debtor may have had. [Wallis, C.J. and 
Seshagiri Aij,ar t J.) CH1MIYAPPA Thaba- 
EAN t. BaMA IYER. 44 Mad. 232- 

40 ML J. 65 = 62 1.0. 121 = (1921> M.W.N. 53. 


Attachment— Devisee's interest — Pro- 
bate taken by Administrator General— Latter 
not made party to execution— Effect of. 

In execution of a personal deoree against a 
father, the son’s share in the property was 
attached and the Administrator-General who 
had taken probate of the father’s will was not 
made a party to the execution : Be\d % that the 
son's share oould not be sold because the 


bequest in favour of the son becomes a vested 
interest in the legatee from the date of the 
father's death though the son may be entitled 
to receive it only in due course cf administra- 
tion. (Benson and Abdur Rahim, JJ.) ADUSU- 
patti Venkata Rao v . Bwami pillai. 
m\ 11 M.L.T. 27 = (1912) M W.N 56 = 
. 13 1.0. 798 - 22 M.L. J. 228. 


Attachment — Liability of decree holder 

for improper attachment. 

The attaching creditor is responsible for all 
results that may follow from an improper 
attachment and all that a decree-holder 
warranto is that tbe property belongs to the 
judgment-debtor. ( Piggott . JC. and Lindsay , 
a. J.C.) Bru Mohan Lal v. Munni Bibi. 

13 I.G, 803 = 14 0.0. 343. 

Completion of. 

Completion of — Money paid into Court 

— When execution complete. 

When money is paid into Court in satisfac- 
tion of a decree, the execution of tbe decree 
with regard to such payment’ is not complete 
till the money ha* been actually paid by the 
Court to the decree-holder. 17 M. 160; 6 A. 366; 
12 A. 399, F.B., Rel on. (Scett, C J. and Rao , 
J). BADASH1V M/HADU V NaRAYAN VlTHA. 
35 Bom. 452 = 11 l.C. 987 = 13 Bom. L.R. 661. 

Completion of— Possession. 

Execution proceedings come to an end as 
soon as possession has been delivered. 'Abdul 
Raoof, J.) SALAMAT ALI V ALIAKBAR. 

55 1 0. 646. 

Completion of— Confirmation of sale. 

Though the decree-bolder-purcbaser is unable 
to obtain possession that would not enti'le him 
to take cut further execution for that portico 
of hi9 purchase-money which is represented by 
tbe properly purchased by him Execution 
comes to an tnd with the 6ale of the property 
aod whether or Dot tbo auction-purchaser 
obtains possession of the property sold is wholly 
immaterial for tbe purpose of tbe decree end it 
does not in any way affect it. I Das and Adami, 
JJ.) TRILOKE Nath Jha v. Bansman Jha. 

1 Pat L.R. 6 = 2 Pat. 249 = 
(1923) Pat 309- 1929 P. 22. 

Completion of — Objection — When to be 

taken. 

The objection, if any, should have been taken 
before the Court proceeded to sell tbe property. 
The property having been sold the execution 
caso was at an end ; and it cannot dow be 
urged that tbe objection to the 6ale ie a question 
that arises id execution. ( Das and Kulwant 
Sahai , JJ.) HIRJI JlVRA i v. Ramjas. 

72 I 0. 670 il). 

Oompromlie Decree. 

Comptomise decree— Instalments— De- 
fault. 

Where a compromise deoree in a partition 
6uit is passed for money to be paid by instal- 
ments mentioning nothing about the default it 
can be executed by applying on eaoh default. 
(Banerjee , J ) MUSTAFA BEGUM v. bIRAJUL 
NlSA. 32 1.0. 693, 

Compromise decree— Executing Court 

can go behind (he decree. 

A Court executing a deoree based on a com- 
promise oan go tehind the deoree and consider 



594 


593 


CIVIL DIGEST, 1911—1923. 


EXECUTION— Oompromlie decree. 

the terms ol the compromise (or a correct under- 
standing ct the deoree. (Flefcherand Richard- 
son, JJ ) JOYANODDIN t» JAMIBITO- 

DIN Qabkab. 37 I.O. 916 -2i O.W.H. 833. 

—Compromise decree— Not to be varied. 

A deoree wheiher od oooscnt or alter oootest 
must be exeouted as it sst^ode anci oanooi bo 
varied by the Exeoatiog Oowrt in the light ol 
subsequent evect9. (Mookerjee and Roe % JJ) 
Pbasanna Kumabi Debi V . 8BIS Ohandra. 

83 10. 344 = 22 O.L J. 361. 


I 


— Compromise deoree — Plea of tender 

prior to suit. 

A plea ol lender prior to suit oan be raised 
in execution proceedings where act award is 
made a rale ol Coart. [Ayling and Srshagiri 
Aiyar . JJ.) Peda Vbbranna v . Gondimalla 
VEERANNA. 11917) M.W N. 308 = 

38 I.C 295 =3 L. W. 718 


Oonitractloo of Decree. 


Construction of decree . 

The Executing Court cannot be aeked to 
interpret, the deoree which is on the lace of 
it dear and unambiguous, in the light of the 
pleadiDga or the record bo aa to give it a mean- 
ing iDcooeietent with its unamoiguoua terms. 
If a decree was erroneously drawn in the High 
Court, tbe High Court has inheront power to 
amend it m the necessary manner (PtggoU 
and JPaisfc, JJ.) Muhammad Mabuf v. Sul- 
tan abmad. 34 1.0. 344 


— Construction of decree— Power of exe- 

cuting Court to clear ambiguity in decree . 

Where a deoree is incomplete aud ambiguous 
it is not tbe duty of the Court executing the 
deoree to oompiote it and to give a definite 
meaning to the ambiguity. tKnox, J.) MU- 
HAMMAD haban askabi i*. Ni az Husain. 

29 i 0.213-13 AL J. 428. 

— Construction of decree — Decree giving 
life estate to decree-holder, 

A deoree giving life estate to the decree, 
-holder cannot be executed after his death. 
{ Rafique , J.) BBEO Kaban v MAHADEO 
Sinqh * 19 i,o. 873 = 11 A L.J, 434. 


: Construction o/ decree -Decree dir 

tng a party to pay money as condition 
ceaent to recovery of possession— Payment a 
appeal— Right, if forfeited. 

Where a deoree directs a party to pay a 
•tain sum to another as a condition preoec 
to recovery of possession and provides tha 
default the right to reoovor is forfeited, 

Pariy pByB wuhin lho 0a “« D* 
d ® oro ® Appellate Court and 

01 th0 Court he does 
O J yi 8h ‘ t T 0 , 0,er POSBBSaiQD. (8, 

BATViJI BALAJL 
V. HAhHABLAL ATMAH4M. 30 Bom. 11 

281.0. 781-16 Bom. L.B, 

***-D*m =P 

Vol. Ill— SB 


EXEOUTION— Construction of deoree. 

An exeoating Court can determine whether 
the deoree which it is asked to exeonte ® 

subsiflting and operative deoree aod ° BQ r ® ,u8e 

execution if the decree is not operative. [Un<U- 
lenee and Walmsltu. 33.) UGRA NABAIN 
BINGH V. BASAN NABAYAN SINGH. 

17 O W N. 868 = 19 I G. 680 = 18 C L.J. 209. 

Construction of decree— Addition to 

terms. 

A deoree must b» executed as it etaoos and 
tbe deoree must ba sell suffioieot. Where a 
deoree was silent as to interest, no interest can 
be olaimed by deoree-holder. he should apply 
lor ameDdmoot of the deoree. (Moofcer/ee and 
Beachcroft. JJ ) BHIKARI SOKUL v. Q6.J3A- 
DHAR RAMANUJ DAS. 16 0 L.J. 686 


. n v n 






— Construction of decree . 

Executing Court will exeoute a decree aa it 
finds it and not as the parties understand it. 
(Seshagiri and Kumar asw ami Snsfri, 

jj.) lodd govind doss v Rajah of 
KARVETU NAGAB. 30 I C. 337 = 

29 M.L J. 219. 

Construction of decree — Conflicting 

description of same property— Selection* 

Where the mortgaged property is described 
in snob a way in the deoree that one descrip- 
tion applies lo oue set of existing facta and 
another to another set ol facts tbe Court must 
aeoerlain from the record or other evidenoe to 
which property the deoree was intended to 
apply. Of tbe two descriptions that which is 
more certain, stable and the least likely to 
have been mistaken, mu9t prevail. ( Kanhaiya 
Lai and Kendall, A.J. Cs.l Ganoa PRA6AD 
v. BUBHA OHAND. 28 1.0. 704=17 0 0. 258 = 

1 O L.J. 664. 

■ Construction of decree* 

An Exeoutiog Court has power to construct 
the deoree in accordance with law. (Jwala 
Prasad and Ross, JJ.) Ram BHUJAMAN 
PBASAD 8INQH V RaMNARAIN. 

63 I.O. 224-2 Pat L T. 396. 


Construction of deoree— Suit ogainst 

two defendants but decree against one only — 
Appeal — Decree against both defendants — 
Effect. 

A instituted a suit against B and 0. The 
first Court granted a deoree against B and d»a- 
missed the suit against 0 a appealed and 
pending the appeal exeouted tbe deoreo ol the 
Lower Court against B. In the High Court he 
got a deoree againet O also aud took out 
exeouliou proceedings against B and 0. C 
contended that he must be given orodit to half 
tbe amount already recovered from A. B eld, 
that C’d contention oannot prevail inasmuoh 
as tbe money was recovered at a time when 
there was no deoree against O and that Uhe 
amount should bo deemed to have been recover- 
ed on aooount of the separate liability of B. 
(OAamier, O.J. and Jwala Prasad, J.) BAKGH 
Bindbshary ti. Dhrnindrr Das. 

39 I.O, 662*2 Pat. L.J. 182. 
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EXECUTION — Comtraotion of decree. 

Construction of decree — Award. 

An award decree which directed absolutely 
to make a payment of Rg. 500 within three 
months and thereon absolutely to be ejected 
from the house, oould be paid voluntarily at 
aD J time within three months but thereafter 
would be enforceable by execution, f Hayward, 
J.C. and Boyd , A.J.O.) HOONDBAJMAL 

Chatomalv. Dhanoomal Chotomal. 

2 I C. 932 = 8 8. L B. 53. 

Decree inding. 

Decree binding— Validity— Net to be 

Q7testioned. 

It is true that an Executing Court cannot 
go behind the decree and must execute it as it 
finds it, and it is also true that ordinarily it is 
open to the mortgagee decree holder, to recover 
the whole of the money from any part of the 
mortgaged property; but if the vesting of part 
of the equity of redemption in the mortgage 
debt is taniamount to discharge or satisfaction 
of the proportionate part of the mortgage debt 
there is no reason why an Executing Court 
should not recognise it and go into the extent 
to whioh thedeoree has been satisfied. [ Tud- 
ball and Sulaiman , JJ.) QARJU KUMAR 
Mukebjee v Thakor Prasad. 

42 Ail. 344 = 18 A L J 690 = 38 1 0. 743 = 

2 U.P L.R, i All.) 174. 

Decree binding— Terms not to be ques- 
tioned. 

A Court executing a decree i< bound to exe- 
cute it as it stands. [Banner ji and Ryves, JJ.) 
Nuruddin Khan v. Pbankishan Chakra- 
VARTI. 40 All. 659=47 I C 16 = 

16 A.L J. 630. 

— - — - — Decree binding— Error in— Misdes- 
cription of properly— Jurisdiction to correct 
decree. 

The property mortgaged wag misdescribed 
in the dooree ordered to be sold as muafi while 
the property was in fact assessed to revenue. 
When the mortgagee applied for execution of 
his decree, the objector who had purchased the 
same property in execution of a simple money 
decree pleaded that there was no muafi. Held 
that the misdesoription not having deceived 
the objector when he purchased, tho Court was 
net debarred from correcting the error in the 
decree. [Tudball and Rafique t JJ • ) BA8ANTI 
V . KUNJ BEHARI LAL. 44 1.0. 998 = 

16 A.L J. 262. 

Decree binding. 

A Court executing a decree can only execute 
it as it stands ; hence if the decree is not in 
conformity with judgment, the person interest- 
ed should bring it into conformity with the 
judgment. ( Richards , C.J.). RAM NATH 
Tbwabi v. Musamm AT Genda. 31 1 0. 664. 

Decree binding— Executing Court , if 

can go behind decree- 

The Exeouting Court cannot go behind the 
terms of the deoree. (Piggott, J.) PABSOTTAM 
Das v. Kesho Saban. 24 I.Q. 206, 
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Decree binding — Court , if can oo 

behind decree. 

An Executing Court cannot go behind a 
valid deoree. (Karamat Husain and Tudball, 
JJ.) Gobabdhan 8ahi v. Mahabir Singh 
34 All. 321 = 14 I.C. 506 = 9 A.L. J. 290. 

Decree binding . 

The Executing Court cannot go behind the 
decree and enter into its merits or demerits. 
Its only functions are to carry out the direc- 
tions in the decree as they are. iMicleod , G.J. 
and Shah, J.) GUMARIJI v. Viswanath. 

23 Bom. L.R. 1072 = 46 B 243 = 

1922 Bom. 198. 

Decree binding— Executing Court can- 
not go behind decree. 

The Court executing a decree oaonot deal 
with the question whether the decree 6bould 
stand or should bo set aside. (Macleod, C.J. 
and Fawcett, J.) RAMCHANDRA Govind v. 
JAYANTA Raoji. 46 Bora. 603 = 

39 I C. 715 = 22 Bom. L.R. 1409. 

Decree binding— Jurisdiction— Rot to 

be questioned 

A Court executing a decree cannot under 
O. 21, R. 7. question the jurisdiction of tho 
Court that passed the deoree. {Scott, C.J and 
Batchelor, J.) Hari Govind v. nabsingh 
RAO. 38 Bora. 194 = 23 I C. 128 = 

16 Bom. L.R. 26. 

Decree binding— Rent decrees— Sale of 

property under earlier — Subsequent decree if 
can be executed personally 

Where two compromise decrees for rcut were 
pa96ed agains; the tenant whioh provided for 
sale of the tenure and under the earlier deoree 
the property was sold, and then the deoree- 
holder applied to executo the seooud deoree* 
against the person of the debtor : Held, in 
execution proceedings the Court caunot go 
behind the decrees, but if possible give effect 
to both ; the e.-cood deoree having been passed- 
before the sale, tho sale must be deemed to have 
taken place subjeot to the seoond deoree, and 
hence the decree holder must proceed in the 
first instance against the property itself. ( Wood- 
roffe and Ghose, JJ.) RATAN Lal Biswas v. 
Nafar Chandra Pal. 26 0 W.N 703 = 

1922 Oal. 571.- 

Decree binding. 

An executing Court is not to tho Court to* 
decide whether a particular amendment of a 
deoree is ultra vires or otherwise. ( Greaves 
and B. B. Ghosh, JJ.) RaJAKOTI KUMAR- 
MUKERJI U.TlNCOWBI CHAKRABURTI. 

1922 Oal. 186 (2). 

Decree binding — Court cannot go 

behind order— Insolvency Court . 

Where tho holder of a mortgage-decree 
against an insolvent was a ooneonting party to 
a composition sanctioned by the Insolvency 
Court, the Exeouting Court dealing with an 
application for exeoution of the mortgage- 
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EXEOUTION— Decree Binding. 

decree cannot go behind the order passed in 
those proceeding unless the proceedings in the 
insolvency Court are set aside. ( Chatter jea 
and Panton , JJ.) JUGMOHAN PbadhaNI v. 
IN DBA CHANDRA. LC. 95. 

Decree binding— Objection to , validity 

of. 

An objection taken to lbe>xeoution of a mort- 
gage-decree could not be entertained in execu- 
tion and the decree most be executed as it 
subsists. (Teunon and Beaehcroft, JJ.) HAR- 
ENDBA v . PABNA MODEL CO. 55 1,0. 296. 

Ditree binding— Objection to, validity 


EXECUTION— Decree Binding. 

priate proceedings. (Mookerjee and Beaehcroft , 
JJ.) Hama Prasad Roy Cbcxwdhuby v. 
anukul Chandra Roy Cbgwdbury. 

27 1.0. 444 = 20 O.L.J. 512. 


• Decree binding — Invalid decree — Want 

of jurisdiction . 

It is not open to a Court of execution to 
consider the validity of the decree of which 
execution ie sought and the judgment-debtor 
cannot in execution proceedings object that 
the decree has not been passed by a Court of 
proper jurisdiction. (Mookttjee and Casper sx, 
JJ.) Biswa Nath Prasad v. bbagwandin. 

10 I.C. 535 = 14 C.L.J, 618. 


A decree absolute in mortgage suit passed iu 
the presence of both the parties and on proper 
adjudication cannot be impeached in execution 
od the ground that it should not have been 
made absolute as an application for its execu- 
tion had become time-barred. ( Fletcher and 
Hilda , JJ.) BHAMA CE AND MaITI V. BAIKUN- 
TBA NATH MANDAL. 47 1.0 143. 

Decree binding— Ineffective by reasons 

of events subsequent. 

An objeotion that a decree for ejeolment pre- 
viously obtained can do longer be executed by 
reason of events subsequent, can properly be 
taken in execution of decree. [Mcoktrjee and 
Cuming. JJ.) BYAM Makdal v 8ATI Nath 
Bannerjee. 44 Oal. 994-21 C.W N. 776 = 

*8 1C. 493 = 24 C.L.J. 523. 

Decree binding— Objection to legality 

of— Lunatic — Not properly represented. 

Any order and judgment though orrooeous, 
is good until discharged or deoiared inoperative. 
The Executing Court cauuot go into the vali- 
dity or propriety of the deoree. A prooeeaing 
to eoforae a judgment is collateral to the judg- 
ment itself and therefore no enquiry into its 
irregularity or validity oau be made in suoh a 
proceeding. A judgment against a person who 
was a Junatio at the time of trial, and yet was 
not represented by a legal guardian, is not to 
be impeaobed in exeoution but should be rever- 
sed or annulled iu some special unit taken for 
that purpose. 81 A. 573, Ref. ( Mookerjee and 
Cuming , JJ.) Kalipada Sarkar v- Hari 
Mohan. 44 Cal, 627 = 24 C L J 376 = 

89 1.0. 868 = 21 G.W.N. 1104. 

’ 1 — Decree bindinQ-~Compromise decree- 

An Executing Court oau go behind the terms 
of a compromise deoree, to see if the compro- 
mise contained a penalty, (Holm wood and 
Imam , JJ.) Jamib Fakir v t Ram Lal Ghose 
CHOWDHUBY. 82 10. 657, 

• 

‘ Decree bindirg— Validity not to be 

questioned in. 

In exeontioo proceedings it Is not open to a 
party to challenge the validity of a deoree. An 
Executing Conti has no power to go beyond the 
decree and cannot entertain any objeotion as 
io the ldfraltfty or oorreotdecfl of the deoree. A 
doozae binds the parties Ull act aside by appro* 


— - Decree binding — No power to go behind 

decree . 

The Court executing a decree must take it, as 
it stands. It ba9 no power lo go behind the 
deoree, iu other words, it cannot entertain any 
objeotion as to the legality or correctnees of the 
deoree, the reason beiDg that a ceciee, though 
it may not oe according to law, is bindirg and 
conolueivo between the parties if not appealed 
from. (Broadway. J.) RAM DAS v. 8. P. 
NlTTO. 64 P.L.R. 1922- 67 l.C 763 = 

4 U P.L.R. (Lah > 93. 

— ■■ —Decree binding. 

An Executing Court cannot entertain any 
objeotion as to the legality or oorreomecs of 
the decree. The fact that the deoree is 
difficult to execute does not render it incap* 
able of exeoution. (Broadway and Moti 
3agar % JJ.) JlWAN MAL v . NANAK CHAND. 

63 1C. 976. 

■ —Decree binding, 

The Court of execution has to exeoule the 
decree as it stands and it is not open to the 
parties to impeach the validity of the correct- 
ness ot the deoree. (8hadi Lal t J.) Kora Lal 
v. Punjab National Bank Ltd. 

66 1,0. 816=118 P.L.R. 1920 = 
2 UP L.R. (Lah.) 91. 

Decree binding— Legality of decree not 

to be questioned . 

An Executing Court cannot question the 
legality of the deoree. The remedy ie by suit. 
95 P.R. 1900; 23 All. 181; 60 P.W.R. 1908, 
Foil. (TVilber/orre, j.) Hab GOPAL v Ram 
RIOHPAL. 84 1.0. 289 = 60 P.L.R, 1919. 

Decree binding— Validity not to be 

guesfioned. 

A party oannot attack the validity of a 
deoree in execution. The proper oourse of 
doing so is by appeal or review, (dhah Din 
and Cfceuis, JJ.) Nabain Das v. UDBAM 
8INGH. 68 P.R 1919 = 44 P L E. 1918 ■* 

18 1.0. 48=83 P.W.R. 1918. 

Decree binding— Decree— Validity of 

— When open to question in Executing Court- 
Remedy by suit. 

An Ezeonting Court oannot go behind the 
deoree or enquire into the jurisdiction of the 
oonrt which passed the deoree, 48 M, 676* foil. 
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44 C. 62 7, not foil. Where after the preliminary 
deoree le pa9eed the mortgagor dies and without 
bringing ou record his legal representative a 
final decree is passed, the decree is a nullity 
and its validity oan be impeaohed in a subse- 
quent suit for declaration and injunction, 13 
L.W. 290; 21 A. 16; 4 Pat. LJ. 240, Ref. 
(Anting and Odgers. JJ.) SAWMI MUDALIAR 
V. Muthiah Chetty. 16 L.W. 314 = 

43 M L J 293 = (1922. M.W N. 397 = 

1923 M. 212. 

Decree binding - Jurisdiction— Terri- 
torial -Otjection to. 

Though 8. 21, C.P.O., might not apply, a 
decree could not be questioned in execution 
on the ground of want of territorial jurisdic- 
tion, because it is doi for the Executing Court 
to go mto questioDfl of the jurisdiction of the 
Oourt whion passed the decree, at any rate 
when that was an ordinary Court in British 
India governed by the C.P. Code. (Wallis, C J. 
Ayling and Coutti Trotter , JJ.) ZEMINDAR OF 
Ettiyapcram v Chidambaram Chettab. 
39 M.L J 203 * 28 M L.T. 73 = 43 M. 675 = 

( 1 920> M.W.N. 460 = 12 L.W. 2l7 = 

38 I.C. 871 iF. B ) 
[Also 24 M.L J. 70 = 18 I C. 498 = 
43 Mad 885 = 53 I C 579= 37 M.L.J 442 

Decree binding — Mortgage— Combined 

decree, 

A combined deoree in a mortgage suit 
though irregular is not void and it is not open to 
the judgment-debtor to object to it in exe. 
cution. 21 M L J. 1036 ; 32 M. 534; 16 C.L.J. 
318, Rel. (Abdur Rahim and Kumarasxcami 
Sastn. JJ ) NARAYANA AIYAR v. 8INGAIU- 
VELU Vannian. 83 M L.J. 643 = 

(1917; M.W.N. 845 = 42 I.C. 282 = 6 L.W. 675. 

Decree binding— Objection to valiaity 

of. 

Though the deorees were not in accordance 
with the provisions of Transier of Properly Act, 
the irregularity cannot be questioned in exe- 
cution proceedings. (Stshagiri Axyar and 
Kumaraswmx Sastri. JJ.) VENKATAPEBUMAL 
v, Venkata Reddi. 39 Mad. 870 = 

29 M.L.J. 96 = (1915/ M W N. 334 = 
29 I.C. 231 = 17 M.L.T. 427. 

Decree binding — Mortgage — Combined 

decree— Plea of invalidity of decree . 

A mortgage deoree giving a personal remedy 
before the eale of tho mortgaged property though 
irregular under 8. 89, T.P- Ao%, oannot be 
questioned in execution prooeediDge. ( Wallis 
and Sadasivi Aiyar , JJ.) KUMARA VENKATA 
Pebumal Raja Bahadur Varu v. Vela 
YUDA REDDI. 24 1.0. 195 = 27 M L J. 25. 

Decree binding— Decree without jur- 
isdiction— Whether can be questioned in 
sxteulion proceedings, 

A deoree passed without jurisdiction either 
peouuiary or otherwise cannot be questioned in 
-execution proceeding, but only by way of an 


EXECUTION— Decree Binding. 

appeal. 30 M. 421 ; 9 M. 80 ; 22 B. 476, Foil: 
26 M. 31 ; 28 M. 84 ; 15 B. 216 ; 17 A. 478 ; 28 
B. 78, Diet. (San&aran Nair and Ayling. JJ.) 
Ratnaswami Chetti V Ratnammal. 

1 L.W. 446 = 13 M.L.T. 415 = 21 1 0. 135 = 

27 M.L.J. 388. 

* Decree binding — 1 Personal decree *— 

and ' Decree lor sale ' combined, 

Where a Court has passed a personal decree 
at once against the defendant along with a 
decree for sale, an executing Court must execute 
it according to its terms, though erroneous. 
(Sadasiva Aiyar and Spencer , JJ.) MUTHU- 
KUBUPAN CHETTIAR V. CH1NNA6WAMI 
Pillai. 22 I.C. 293 = (1914, M.W.N. 152. 

Decree binding— Jurisdiction of Court. 

fPer flad<wit;a Aiyar , J.) — A Court executing 
a decree of another competent Oourt caoDot go 
behind to decide the question of the jurisdiction 
of the Court which passed the deoree. (Sun- 
darn Aiyir and Sadasiva Aiyar , JJ.( VEERA- 
RAGHAVA AIYAR v. MUGA 6F.IT. 

(1913) M.W.N. 663-20 1 0 701 = 

14 M.L T. 96. 


Decree binding— Propriety of, not to 

be questioned. 

A decree Dot in conformity with Boh. D, 
No. 7, C.P.C., is not null and void but it is 
only irregular. It oAnnot be questioned at 
the execution if allowed to remain unim- 
peaohed. (Abdur Rahim and Spencer , JJ.) 
Raja of Kalabasti v. Vfnkata Perumal. 

21 M L J. 1036 = 10 M L.T 429 = 
12 I.C. 689= 1 19 1 1| 2 M W.N. 458. 


Decree binding— Executing Court can- 
not go behind . 

An executing Court cannot go behind the 
decree, and being bound by the direotiens 
contained in the deoree, it oannot question its 
legality or correctness. 6 A. 269; 7 A. 102, 
Dist. (Lindsay. J.C.) 8HEODARSHAN LAL v. 
ASSESSAR BINGB. 48 1.0. 52 = 5 O L J. 179. 


Decree binding — Validity o/— Not to be 

questioned. 

It is not open to the judgment debtor to 
oontesl in txecutiou the validity of the 
provisions in a compromise deoree without 
nringing a suit for the purpose* ( Piggott . J.C. 
and Lindsay. A. J.C.) Shah ALAM MlRZA v, 
WAHIDUDDAHIB MlRZA. 14 I.C. 29. 


Decree bidding— Decree— Mistake in 

ecitals in — Court if can go behind decree . 

Where the plaint claim is inaoourateiy 
eoited in the decree the Executing Court ia 
lot bound thereby but is oompetent to 
ixamine the reoord and aeoertaiu the aotuel 
(listing oiroumstanoea. ( Miller , C.J* and 
Mullick, J.) RAME8HWAB SINGH ?• 1 

“=*• 8 -*■ L *■ “rgft.rr. 
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— Decree binding — Amendment — Con- 
struction of decree. 

An exeouting Court has no right to go 
behind the decree and in any way to add or 
amend the terma thereof. It has to exeoute 
the deoree ae it is, and any amendment 
thereof can be made either by review or under 
S 3 151 and 152 of the G.P. Code. 28 Cal. 
953 ; 1 P.L.W. 620 ; 15 1.0. 719, Foil. But an 
exeoutiog Coart can give a fuller and more 
complete description of the property described 
in the decree, whioh would bo a correct 
description on a proper construction of the 
decree read with the judgment and the 
pleadings. (Jwala Prasad and Adami, JJ.) 
Babu Baij Nath Qabay v. Gajadbar 
PRASAD. 58 I C. 276-1 Pat. L.T. 471. 

Decree binding— Lunatic— No proper 

representation. 

Where in a sail against a lunatic the Court 
refused to appoint a guardian ad litem for the 
lunatic and passed a deoree against him, the 
representative ol the lanatio after hia death 
cannot raise au objootion to the execution of 
the deoree ou the ground that it is null aud 
void. (Chamier, O.J. and Roe , J.) JANG 
BAHADUR LAD V. P ALTOR TEWABI. 

45 1.0, 218-1917 Pat. 168. 

Decree binding— Power o/ executing 

Court to go behind the decree . 

If a decree, whioh is not iooonsibient with 
judgment, makes all the defendants expressly 
liable, the exeoutiog Court cannot exempt 
some from liablity. It must exeoute the deoree 
as it is and oannot refuse the benefit of it to 
the decree-holder, though the judgment bo 
erroneous. (19 W.R. 343. Diat.) Per Mulliok , J. 
— A litigant oannot in execution proceedings 
raise matters wbioh properly ought to bo raised 
by appeal or review. Per Jwala Prasad, J.—ll 
a litigant is aggrioved by a judgment he should 
either appoal against the judgment or apply for 
a review but he cannot raise m execution any 
question as to the interpretation of the 
language of the judgment when it is explioit 
and dear. [Mulliok and Jwala Prasad , JJ.) 
Devkndra Prasad v. Ram Chandra 
Prasad. 39 1.0. 637 - 1 Pat. L. W, 620. 

Decree binding— Validity of , when 

questioned* 

On an application for substitution of the 
petitioner's name in the place of tho decree- 
holder for executing the deoree, tho validity of 
the decree oannot be questioned. ( Ormond and 
Twomey % JJ,) IIajke Mahommed Hadi v. 
Joakim. - 32 1.0. 498-8 Bur. L.T. 216. 

Decree binding— Jurisdicficn to pass 

decree— Want of . 

A dooree passed without jurisdiction oannot 
be executed and the Court to wbioh suoh deoree 
i» transferred for exeoution can decline to 
exeoute it. The Court oharged with the 
execution of a decree oan consider the question 
whether the Court whioh passed the deoree has 


EXECUTION— Decree Null and Void. 

juriediotioa to pass it unless the deoree itself 
precludes that question. (Pratt J«C.) TOPAN 
MUTHUBAM v. TEK OHAND. 13 I 0. 633 = 

5 S L R. 260. 

Decree binding — Executing Court 

whtlher can entertain objections to the validity 
of decree. 

An exeoutiog Court oannot entertain any 
objection to the validity ol a decree or an 
objection that a deoree passed on the basis of 
an award is not in the prescribed form or that 
it infringes the provisions of the Bekhan 
Agriculturist's Relief Act. ( Hayward , A.J.O-) 
Gbulam Mubtza Khan v. Changoomal. 

11 1.0. 192-5 S L.R. 71. 

Decree Null and Yold. 

Decree null and void — Powers of — 

Mortgage decree — Death of iarly . 

If a d6oree is passed against a dead person, 
the executing Court can treat it as a nullity. 
Where a deoree for sale is objeoted to in exe- 
oution on the ground that it was based ou a 
preliminary deoree passed against a dead person, 
the exeouting Court cannot treat the deoree as 
a nullity, though it might be a good ground for 
setting aside the deoree. (Piggoit and Walsh, 
JJ.) Ram Sabup v. Narain Das. 

45 A. 198 = 9 0. & A. L.R. 131 = 
20 A.L J. 1006=1923 AU. 141, 

■ ■ ■ ■ ■ Decree null and void— Objection as to 
ualtdtfp decree, ground of abatement by death 
o/ parties at date of decree. 

The Executing Court oad entertain rq 
objection that the deoree, whioh, in this case, 
was tho decree of the Appellate Court, had 
been passed at a time when the Appellant was 
dead and no representative of his had been 
impleaded within limitation, although no plea- 
to this effect had been taken at the time of 
appeal. (Piggoit and Walsh, JJ.) BlNDHYA 
OBAT.SINGH V, NAWALBAJ. 43 All. 326 = 

64 I C. 927 « 19 A.L. J. 95, 

Decree null and void— Validity of 

decree— Pcwer to go »m to— Decree passed with - 
out jurisdiction— Power of Executing Court to 
rejuse execution . 

A decree passed by a noo-agenoy Court fo p 
the sale ol properties partly within its own 
jurisdiction and partly withiu ihu juris- 
diction ol Godavari Agency Court is a 
nullity regarding the lands in tbo Agenoy 
tracts aud as the Ageuoy Court is not governed 
by the Civil Procedure Codo it oan go behind 
the decree and refuse elocution. (ATrisAnan 

and Vcnfcafa$u66ar<xo, JJ.) Kruthiventi v, 

0EETHARAMOHANDBARAJU. 

(1822) M.W.N. 728 = 16 L W. 609- 

‘1923 M. 114.(1). 

Decree null and uoid — Defence to 

execution. 

a deoree passed alter defendant's death 
without a legal representative representing 
him afterwards ie a nullity. 19 a. 69 P.O : 
26 B, 817,-17 A, 478, Foil. The deoree might 
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EXECUTION — Decree Nall and Yold. 

be impeached in execution without resorting to 
asepar-»te suit. [OUlfield. J.l SUBRAiiANlA 
AIYAB V. VA1THINATHA AIYAB 

31 I.O. 193 = 33 Mad. 682. 

Decree null an i void — Decree against 
dead man. 

A final deoree passed m a mortgage suit 
agaiDst a mortgagor who is dead at the lime, 
though alive cu the dale of the preliminary 
decree, is void and the objection can be taken 
to its execution on that ground. ( Miller , C.J., 
Contis and Manuk , JJ.) JUNGLILAL v. 
Laddu Ram Mabwabi. 4 Pat. L J. 240 = 
50 1.0. 529 = 1919 Pat. 105 (F.B.). 

Decree not to be varied. 

- Decree not to be varied— Mesne profits . 

An Executing Court cannct vary the term 9 
of a decree. It must not deduct any sums lo c 
the mesne profits not allowed by the decree. 
(Richards, C.J. and Bannerjee, J.) Krishna 
Pal 6ingh v Ranjit Singh. 

50 I.O. 895 = 17 A.L.J. 510. 

Deeres not to be varied. 

An Executing Court has no power to go 
behind the deoree even though it gives the 
deoree holder what he may not be entitled to 
under some Tenancy Acts. ( Tudball and 
Rafique. JJ.i Rung Lal Kuab v. Kishobi 
Lal. 37 All. 278 = 

28 l.C. 278 = 13 A L J. 300. 

— - — Deer e e not to be varied— Power of Exe- 
cuting Court to go behind decree. 

An Executing Court can refuee to execute a 
decree against defendants who were not parties 
to the appeal and against whom the Appellate 
Coart granted relief but did not incorporate it 
in the decree. [Chamier % J.) BHAGWANT v. 
RAJAH. 27 1.0 804 = 18 A.L J. 136. 

Decree not to be varied— Inherent 

power— Executing Court, 

The Executing Court cannot deal with the 
question whether a deoree should stand, or 
whether it shoald be set aside on any of tbe 
grounds on whiob a decreo can be set aside. 
(Macleod, C J. and Fawcett, J.) BAMANATH 
MULCHAND V. GAJANAN PaNDUBANG. 

45 Bom. 946 = 62 l.C. 96 = 
23 Bom. L.R. 806 

Decree not to be varied— Final decree 

in mortgage suit — Appointment of receiver— No 
power to vary. 

The method provided in a final decree for 
execution cannot be altered at tbe instance of 
the judgment debtor and to the prejudice of 
the decree-holder. Tbe right of the mortgagee 
under the deoree cannot be interfered with the 
Court in any way either by intercepting the 
rents and profits or by restraining the sale of 
the property by the appointment of the receiver. 

( Fletcher and N. R. Chatterjee, JJ.) 8ITA 
Nath Bah a p. Madan Mohan Das. 

43 I.O. 22. 


EXEOUTION — Decree not to be varied. 

Decree not to be varied. 

An Executing Court roost execute thedeocee 
as it stands ; it cannot alter, vary or add to the 
terms of the decree ; the propriety or validity 
of the decree cannot be discussed in execution 
proceedings. 37 C. 95 ; 38 C. 353 ; 3 C. 161, 
8 C. 332, Rel. Even tbe Judge making tbe 
decree deal with an application for execution 
of a decree be the Judge who made tbe decree, 
he cannct amend it if he has to deal with it in 
execution proceedings. ( Mookerjee and Cam - 
duff. JJ.) Madan Mohan Nath v. Bhikha 
SHAHU. 15 I C. 719 = 16 C.L J. 617. 

Decree nof to be varied— Execute decree 

as it stands or refuse execution, 

Ad Executing Court cannot tamper with 
decrees which must be executed literally ; 
when a decree cannot be executed literally it 
cannot be executed at all. xChevis, J.) 
Khwaja Mahmud v. Ghulam Rasul. 

44 l.C. 530 = 59 P.W.R. 1918. 

— Decree not to be varied— Partition 

based on award— Separate suU to determine 
liability on mortgage, maintainability of. 

Where an award and the decree based thereon 
for partition of immoveable property do not 
state the encumbrance created thereon by cne 
of the parties who are father and sons and 
where the mortgagees are no parties to the 
proceeding, the Executing Court cannot deoide 
in execution of tbe decree, the respective 
liabilities of the parties as regards tbe mort- 
gage. Such a question can be decided by a 
separate civil suit. (Le Rossionol. J.l NABPAT 
RAI v. DAM DAS. 59 P W.R 1915 = 

29 1.0. 753 = 139 P L R. 1915. 

Decree not to be varied. 

A rent decree transferred for execution to a 
Civil Court is to be executed according to C. P. 
Code. The Court cannot go behind the 
decree and enforce olaims not expressly men- 
tioned therein nor can it assume the powers con- 
ferred on Revenue Conrts only. (Sadasiua Aiyar 
andScencer. JJ.) Bollapragada Vknkata- 
LAKSHMANA GaRU V. NANDA 8EETAYA. 

11 L.w. 466 = (1920- M.W.N. 294 = 
39 M.L.J. 30 = 43 M. 788 = 
57 l.C. 764 = 28 M L T. 44. 

Decree not to be varied— Additional 

amounts— Dec/ ee holder's right- 

No addition can be made by a Court execut- 
ing a decree beyond such as the deoree directs 
other than the costs arising out ol the execu- 
tion proceeding. (Kanhiiva Lal, A.J.C.) 
Delhi and London Bank, Ltd. v. Ram 
RATAN. 32 I C 754 = 2 O.L J 611. 

Decree not to be varied— Variance 

between preliminary and final decree as to rate 
of interest — Rights of judgment- debtor. 

A judgment-debtor cannot object in execu- 
tion proceedings to the validity of the final 
decree on the ground that the direoticn to pay 
interest at a oertain rate is in exoesa of tbe 
preliminary decree whiob directed that interest 
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XE GUT10K— Decree not to be varied. 

should run at the current rate. {Chapman 
and Jwala Prasad. JJ ) BbIJ Raj KiSBUN 
v. RAMESHWAB SINGH. 39 I.O. 925 = 

1917 Pat. 212 

— — — Decree not to be varied— Interpretation 
of decree. 

Aa long as a decree stands, the Court execut- 
ing it can only oonatrue the deoree and cannot 
consider ite merits. 11 B. 597 \ 28 C. 353 Rel. 
On an application lor exeoution, a Court cannot 
read into a deoree a provision not contained in 
it merely because Buch ao opinion might he 
expected. 19 M. 249. Ref. If a decree is 
ambiguous, its interpretation consistent with 
law will bo preferred to one contrary to law. 
(Hayward. JC. and Cohen , A.J C.) TOTAL 
DAS v. UTUMAL. 10 I.C 975 = 4 S L.R. 214. 


Duty of Coart. 

Duty of Court . 

Execution Court has no powers to include 
costs olaimablo iD final deoree. (Rpnes and 
Qokul Prosad . JJ.) Dambar Singh v . 
HALLY AN BINGH. 20 A.LJ. 170 = 

44 A. 350=1922 A. 27. 

Duly of Court— Instalment decree— 

Payments under Appropriation — Barred 
instalment • 

Where money is payable in instalments 
under a deoree and on default of payment of 
two couseoutive instalments, the dsoree-bolder 
is given the right to sell the property, U would 
be theiduly of the Court when instalments are 
paid, to appropriate them to the earliest 
instalment unpaid. The debtor oannot allow 
snob earlier instalments to remain unpaid, 
unless at the time he makes the payment the 
instalment was already barred by limitation, 
( Macleod . O.J. and Coyajee . J.) Hanmant 
T lMAJI DRSAI t>. RAQHAVENDRa RAO. 

40 Bom. 818 — 24 Bom. L.R. 410 = 

1922 Bom. 237. 

Duty of Court— Powers of— Not to 

nullify the effect of decree but to give effect to it. 

The ereoutiog Court has no powerR to nullify 
the effeot of deoree but to give efleot to it. 

( Woodroffe and Qhose , JJ.) Katan Lal v . 
NAFAR Ohandba. 26 0 W.N. 708- 

1922 Cal. 571, 


—Duty of Court-Not to alter or amend 

decree but to txecute it as if stands . 

It is the duty of an executing Court to look 
in the first inetauoe at the deoree and if the 
terms of the deoree are olear and unambiguous, 
an executing Gourt is bound to give effect to it, 
even though it may regard it as erroneous. 
(Leslie Jones and Broadway , JJ.) Kara 
BINGH u. LAGHMAN Das. 67 I.O. 740 <=> 

3 L.L J. 263. 


it stands CQUri —D*cre* to be executed a 

> Wonting Court V 
execute the deoree as it stands and it is open U 




EXECUTION— Ex parte order. 

the Court to direct something to be done not 
directed by the decree on the ground that literal 
compliance with the deoree was impossible. 
An executing Court has no right to direct a 
decree-holder build a bund at any point other 
than that provided by the deoree. (Scoff-Smifh, 
J.) A li Mahomed v. Jabah Khan. 

65 I.O, 126. 

Duly of Court— Person not parly to 

decree t if can object . 

The executing Court’s only duty is to exe- 
cute the deoree accordiog to its term9 and it is 
not for that Court to eay that tbe decree is not 
binding on tbe property, in tbe absenco of 
oertain parties, nor can tbe Court entertain any 
objection to the execution by a person who is 
not a party to the deoree. (Abiul Rahim and 
Sadasiva Aiyar , JJ.) GUNUPATTI NARASA 
REDDI V. MAKKENA KONDAp NAIDU. 

61 1 G. 759-13 L.W. 143. 

Duty of Court— Plea of payment to 

transferee decree- holder. 

Tbe Diatriot Judge should have allowed the 
judgment-debtor to prove that the payments 
certified were made to a person entitled to exe- 
oute tbe deoree and should have decided 
whether tbe transfer really conveyed to the 
transferee the interests of the transferor. 
(Miller and Sadasiva Aiyar , JJ.) BAL- 
KRISHNA FILLAI v . V. MINI REDDI. 

14 I O. 702. 

Duty of Court— Equities as between 

judgment debtors. 

The Court executing the deoree has nothing 
whatever to do with the equities arising in the 
case between the judgment-debtors. { Piggott , 
J.) Mazahab ali Khan v. Hussaini Jan. 

18 I.O. 312. 

Equitable Execution. 

Equitable execution— Receiver. 

A mortgagee of a faotory obtained a moit 
gage deoree and tbo faotory was about to be 
sold in execution, when the judgment-debtor 
applied for tbe appointment of a Roaeiver on 
the ground, that the sale of faotory would ruin 
him. The Court with tbe consent of tbe deoroe- 
bolder appointed a Receiver who was to work 
tbe factory. The appointment of a Receiver 
did not operate by way of equitable exeoution 
but was rather a partial and somewhat 
irregular 1 exeoution' of tbo mortgage deoree by 
oonsent of parties. ( Richards . C.J, and Baner- 
jee> J.) Jhunkoolal v , Peary Lal. 

39 All. 204-38 I.C. 013-16 A.L.J. 49. 

Ex parie Order. 

Ex parte order. 

Where a payment of deorotal amount was 
made oat of Gourt to persons other than dooree- 
holder, tbe deoree-holder’a application for 
refund of the money should be treated as one 
to setv^side tbe ex parte order. (IPafah and 
8lHarl t JJ,) Bitbal Dab v. Jiwan Ram. 

20 X.L J. 338—1922 HI. 190. 
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EXEOUTION — Ex parte order. 

——Ex parte order— Effect. 

Ad cx parle order made against a party 
baviDg do opportunity to be beard is liable to 
be revoked at bis instance and the Court has 
inherent power to give direction to that effect. 
(Mookerjee and Cuming . JJ.) SYAM MANDal 
r. 8ati Nath Bannebjee. 41 Cal. 954 = 
24 C.L.J. 523 = 38 l.C. 493 = 21 C.W.N. 770. 

Ex parte order — Omission to record 

service of notice on judgment-debtor— Irregula- 
rity. 

The omission by a Court to record service 
of notice on judgment-debtor is a serious irre- 
gularity ; but a mere ground that the Court 
did not write an express order that service of 
the notice was only efleoted, would not vitiate 
all subsequent proceedings. Quaere Whether 
notice under 0. 21, R. 22 stands on the same 
looting. (Saaasica Aiyar and Spencer , JJ.) 
Mahomed Mera rowtheb v. Kadir Mera 
ROWTHEB, 22 1.0. 802 = \1914) M.W N. 63. 


EXEOUTION— Jurisdiction. 

— Joint decree— Release of one of several 

judgment-debtors— Effect. 

A release of one of several judgment-debtors 
does not discharge the others from liability. 
(Mookerjee and Carnduff , JJ.J Bhawani 
KOER v. DARSAN SINGH. 11 l.C, 430- 

14 O.L J. 351. 

j 

Jurisdiction. 

Jurisdiction— Competent to object to 

sale in execution . 

A judgment-debtor can objeot to the execu- 
tion proceedings on the ground that under law 
the Court is precluded from selling an occu- 
pancy holding, and that the Coart should 
carry out the provisions of law and not to aot 
in violation thereof. iBanerji, Rafique and 
Byve S. JJ.) KaTWaRI v. SlTA RAM TEWAB1. 

43 All. 847 = 19 A L J. 473 = 
03 l.C. 254 = 3 U.P.L.R. (All.) 99. 


Final Decree. 

Final decree— Appeal time , expiry of. 

A decision cannot be said to be final until the 
time for the lost appeal allowed has expired or 
if appealed, it has become fioal by the decree 
of the High Court. 1 A. 132, Foil.; 1893 A.W.N. 
6 Diet. [Walsh, J.) RAMAUTAR 8HOKUL v. 
Bhagelu Bahai. 34 l.C. 204. 

Final decree — Appeal— Affirmance. 

Even when the decree of the Appellate Court 
affirms ths decree against which the appeal is 
filed it is the fioal decree in the case and as 
snoh the only decree capable of enforcement in 
execution. 16 YV.R. 1, Foil. [Mookerjee and 
Beachcro/t, JJ.) 8HAMANAND Das CHOU- 
dhuby v. Ram Kant Das. 16 l.C. 945. 

Foreign Decree 

Foreign decree— Ezeculability. 

A decree passed in a foreign Court, to which 
a person voluntarily submitted, is capable of 
execution and can on transfer be executed in 
the Court within whose jurisdiction be re6ide9. 
[Scott, C J. and Shah , J.) HARCHAND PANJI 
v. GULAB CHAND KANJI. 39 Bom. 34 = 

26 l.C. 263 = 16 Bom. L R. 620. 


Joint Decree. 


Joint decree— Application for execution 

by one decree-holder— Fur chase by permission 
— Right of other aecrte-holitrs . 


Where one of several decree-holders applied 
for the execution ol a decree for sale, on his be- 
half and on behalf of other deoree-holders and 
with permission purchased the property lot a 
sum equal to the amount of his share and conse- 
quently the ether joint decree-holders sued him 
to recover their shares. Held, that equity 
being on their side they were entitled to recover 
their share. (Kncx, Barter ji and Richards. JJ.) 
Kebbi v, Ganga Qahai 8A L.J. 016 = 

11 1,0. 617 (2) =38 A, 663, 


Jurisdiction— Power of Court to which 

decree has been transferred lor execution . 

The Court to whioh a decree is sent tor exe- 
cution retains its jurisdiction to exeoute the 
deoree until the execution has been withdrawn 
from it or until it had fully exeouted the decree 
and had certified that fact to the Court which 
sent the decree, or until it had failed to execute 
the deoree and certified that fact to the Court 
which forwarded ihe decree, f Maclecd. G.J. 
and Crump. J.) VITHU DAULATAr. GANESH. 

25 Bom. L.R. 463 = 1923 Bom. 3fifr. 

Jurisdiction— Objection to the validity 

of a decree. 

The validity of a deoree cannot ba objected 
to in execution proceedings following such 
decree tfcougb the Court in passing has con- 
travened some provision of law. (N.R. Chat- 
ter ji and Newbnuld, JJ. 1 HEMCBENDBA 
CHOUDHBY V. CHANDRA MOHAN NAMODAS. 

60 l.C. 204 = 24 C.W.N. 1070. 

Jurisdiction— Payment order— Stay of. 

When the money was reoeived by tho Lahore 
Branch of tho Bank from the Kasauli Branch 
where it was attached by order of execution 
Court of Lahore as the agent of the decree- 
holder. Held, the money when received by the 
Bank in Lihore belonged to the decree-holder 
and it is no longer within the jurisdiotiou of 
tho executin Court in Lahore to deal with it 
in aoy way, e.g., issuing prohibitory order for 
not paying to decree-holders. [Scott Smith, J.j 
FlTZHOLMES V . WARYAM 8INGH. 

1923 Lab. 314. 


Ju isdiclion—Objection to. 


Objection to a legality of a decree can be 
ised in execution. [Mullick, J.) ISHAN 
1ANDRA KUNDU V. NIL RATAN ADHIKARI. 

4 Pat. L.T.311- 
1 Pat. L.R. 217-2 P. ■ »»- 
1923 Pat. 184-1925 P. 373. 
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EXECUTION— Jurisdiction* 

Jurisdiction — Concurrent e&cution — 

Legality of— Execution in several Courts , 

Both onder the Civil Procedure Code of 1908 
and the previous C.P. Code the legality of the 
concurrent execution has been recognised 
though in practioe it is not generally carried 
out. Oo principle there is no difference between 
a concurrent execution after tranefer in another 
Oonrt and a concurrent execution in the Court 
in which the decree was paB6ed. That the 
present C.P. Code does not view with disfavour 
concurrent executione is among other sections 
indicated by 8. 46. Farther separate and succes- 
sive applications for execution giving reliefs of 
different obaraoter may always be made. 
8 Cal. 687; 1 C.B.J. 315; 97 M. 392; 180.616; 
19 A. 98 referred to. ( Mullick and Kulwant 
8ahay, JJ.) RAM 8UMBAN PBASAD c. Babu 
RAM Bahadub. 4 Pat. L.T. 99 = 

3 Pat. 828-1933 Pat. 61 -1923 P. 224. 

Jurisdiction. 

If the Court persists in selling property of 
the judgment-debtor in spite of the prayer o! 
the decree-holder not to prooeed with execution, 
it aots without jurisdiction. [Jwala Prasad 
and Ross, JJ.) CHOUDHABY RAM PBASAD 
RaI v . MAHESHKANT CHOWDHaRY. 

3 P.L.T. 445-1 P. 232—1222 P. 625. 


Legal Representatives. 

—Legal representatives — Objection by 
one of the substituted heirs as to liability — 
Whether Executing Court can decide the objec- 
tion. 4 

After the death of judgment-debtor his 
xniuor son and brothers were substituted in 
bis stead, the brother made an objeotion 
petition refnaiog liability : Iiower Court refused 
to go into objections but Higher Court held the 
objeolions were valid. (Jawala Prasad , 0. J. . 
and Ross % J.) Patait Dinanatb 8AHIB t>. 
PATAIT Malhibi Baid. 1921 Pat. 298. 

■ — Legal representative— Decree not to be 
questioned. 

The legal representative of mortgagor judg* 
moot-debtor are estopped from questioning 
the oorreotness of an order absolute for sale 
passed against the judgment-debtor during his 
me-time. (Jwala Prasad and Coutts . JJ). 
Keshawesabindab Shai V . Dbwbkndba 
Bala dabbi. « Pit. lj. 213= 

«8 1.0. 240 =.(1919) Pat. 121. 


Liability ol Judgment-Debtor. 

Liability of judgment-debtor— Ntoli 


once— Damages. 

0801104 ““k® the judgtn 
debtor liable in exeontion proceedings 

bnfnfT Iy "“in"!? 8 Ih# deoro ® d bonsf t 

R*Mn dQWD ot 1 L S ^ d<Mi, ’ a Myar and Moor »> 

&.te, 8EETTIIH ' ”■ “JTcf 

Vol. Ill— 89 


EXECUTION— Meene profit!. 

Limitation, 

Limitation — Affirmance of original 

decree by appellate Court— Time runs from 
ultimate decree. 

Where the trial Court deorees the suitand 
the High Court and the jadioial committee 
affirm the decree, time runs from the date of 
the ultimate decree, ( Mookerjee and Panton » 
JJ.) Raja sasikanta aohabya v. Babat 
Chandba RAI. 70 10. 8 = 84 O.L. J 418. 

Limitation— Termioas a quo. 

Where an order granting with costs of petition 
to set aside an ex parte decree wa9 passed od 
27 — 2 — 1915 and a M rubkari” specifying tho 
ooats was drawn up on 6—3 — 1915 and execu- 
tion for the ooate was applied for on 6 — 3—1918 ; 
held, that the " rubkari * was not a decree 
within B. 2 (2) of the Code but was only an 
order within B. 2 (14) of the Code which com- 
pleted and rendered the order of the 27th 
February 1916 oapable of exeontion and that 
limitation commenced to ran from 8 — 3 — 1916 
and therefore the application was in time. 
(Teunon and Beachcroft , JJ.) NOOKUR 
Ohandra Mullick v. Bajani Kanta 
Ghose. 59 1.0. SI (2). 

Limitation— Decree providing for a 

default— Default occurring after 20 years— Bar. 

Where a deoree-boldor is entitled to execute 
his deoree, only on a default, aa provided in the 
decree, he is not debarred from executing the 
deoreoi when the default oooura for the first 
time. (Oldfield and Bamesam , JJ.) AHDAD 
AMMAL t>. V1JIA NAIDU. 14 L.W. 632. 

Limitation— Failure to plead in ths 

previous application— Effect of. 

Where in the course of a previous exeontion 
proceeding, it was open to the judgment-debtor 
to plead limitation, but he failed to do so, he 
would be precluded from raising the same in a 
subsequent application whioh is within time 
from the prior application. 8 Cal. 61 ; 24 Mad. 
669, foil. [Kanhaiya Lal t O.J.i GANGA DIN 
v. Dip 8INGH. 26 O 0. 13 = 1922 Oudh. 117. 


Heine Profits. 


* Mesne profits— Decree for interest — 
Power of executing Court to award interest at 
Court rate. 

Where a deoree grants mesne profits but 
says nothing about interest the executing 
Court has power to award interest at Court 
rate. ilPakh and Stuart , JJ.) DALTA 
Prasad v. Sbi Ganhshji. 20 A.L,J. 848= 

1922 Alt, 117, 

^ ; Mesne profits— Interest on— Order of 

the lower Court . r 


Wheio i deoreo under exeontion does not 
award any interest on mesne profits, either 
belore or alter the deoree, tho order ol the Oonrt 
below, in so lar as it awards interest, is illegal 

« be 96t a8id# and Sunder 

Lai) TBJ Bbgam o. Barvi Begam. 

87 1.0. 074-UA.L.J, 1171. 
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EXEOUTION— Mesne profit!. 

Mesne profits — Delivery of possession 

— Notice to deliver possession, whether 
necessary. 

Where a decree provides for mesne profits 
till date of delivery there is no delivery of 
possession until notice to that efleot is sent to 
the plaintiff. The mere filing of a petition by 
the defendant that the plaintiff may take 
possession is not tantamount to delivery. 
(Ayling and Sundara Aiyar, JJ.) Madlachi 
ram v. Bbundavabam. 12 1 o 272- 

(1911) 2 M W.N. 258. 

Mode of. 

- — — Mode of Decree — Satisfaction in 

part— Execution as regards rest . 

Though a deoree (or sale, is passed it iB open 
to the mortgagor to satisfy the deoree in whole 
or in part and in the latter oase the executing 
Court after asoertainiog if there has been 
satisfaction oan direct execution only as to the 
balance. ( Piogott and Walsh , JJ ) 8aHU 
PABSHOTTAM 8ARAN V. BRAHMA NAND. 

21 A.L.J. 818-L RU 674 = 

1924 All. 297. 

Mode of —Restrictions contained in 

pattab. 

Where a deoree for arrears of rent does not 
restriot the decree-holder to execute the decreo 
in any particular manner, the deoree may be 
executed in any way the deoree-holder ohoosea 
though there are restrictions in the pattah . 
which has not been embodied in the decree. 

( Teunon and Pearson, JJ ) RaJANI KANTA 
ROY V. ANANDI KINKAR ROY. 62 1 0. 711 

Mode of— Satisfaction of a decree- 

Land belonging to a member can be alienated. 

A Civil Court oan order the temporary 
alienation of the land of a member of an 
agricultural tribe in satisfaction of a money 
deoree. (Scott-Qm'th and Dundas . JJ l Bain 
DITTA V. NOB AHMAD. 74 1 0. 194 - 

4 L.L.J. 475. 

Mode of— Right of decree-holder. 

The decree-holder is entitled to all the 
remedies against the judgment- Jebtor who 
oan bo exempted from arrest only ou excep- 
tional oiroumstanoes. (8eshagiri Aiyar . J.) 
KOTHANDARAMAN CHBTTY V. 8HUNMUGAM 
CHETTY. 32 1*6. 608 - 

Right to. 

Right to - Re-sale — Separate mortgage- 

bonds— De<r*e— Sale —Properties sold together 
— Re sale before possession necessary. 

The whole matter arose out of a deoree on 
three mortgage-bonds, where sale of all proper- 
ties together had already taken place : the High 
Court held, on an objeotion by one of the trans 
ferees of the judgment-debtor, that one sale 
was objectionable and that eaoh property eepa 
rately mortgaged ought to have beeo separately 
sold. The deoree-holder who was also auotion- 
purohasor applied as auotion-purohaser and 
absolute owner for poiaeasion ignoring the 


EXECUTION — Right to. 

direction of the High Court, i Held , that the 
deoree-holder who was held up in hie 
proceedings ought to be allowed to pereue 
his alternative remedy in accordance with the 
judgment of the Iligh Court, or, in other 
words, to apply alternatively, by way of amend- 
ment of his application, for an order for re-sale 
of the properties separately in accordance with 
the H'gh Court direotion. iWalsh and Ryve s, 
JJ.) Habbans Nath Tewari ©. aohabji 
Nath. 63 l.C. 16-3 U.P.L.R. (AIL) 32. 

Right to. 

Where B obtained a deoree against D, B. and 
C and D in execution of a decree whioh he had 
against 8 realised th9 whole amount of B'a 
decree from B and 0 and 8 beoamoan insolvent 
and hio assets including the deoree were 
purohased by G who sought to exeoute the 
decree. Held, that the deoree having been fioally 
exeouted by D. G could recover nothiog under 
it. (Richards, C.J, and Banner jee, J.) GHULAM 
MOH1UDDIN V DAMBAB 8INQH. 

40 All. 206-46 l.C. 062-18 A.L J. 109. 

— Right to — Decree on award— Court-fees. 

Where a proper oomplete deoree had been 
drawn up on the award and the execution Court 
dismissed the application (or exeoution on the 
ground that there was no deoree a? no necessary 
Court-fses had been paid : held, the order dismis- 
sing the application for exeoution was wroog. 
(Shah and Crumo, JJ.) GANDHI VADILAL v. 
Gandhi Maneklal. 1923 Bom. 41 (3). 

Right to. 

Deft. ba9 a right to apply for exeoution 
of a deoree for specific performance. tMaeleod, 
O.J . and Coyajee, J.) KABIMABIBI DaNBHAI 
V. ABDEBBHMAN 8AYAD BANU. 

24 Bom. L.R. 490 = 46 B. 990 = 

1923 B. 26. 

Right to— Partition decree— Right of 

deft, to carry on pending execution . 

Where the plff. applies for exeoution of a 
partition deoree but proposes to drop the exe- 
cution proceedings on tho building whioh was 
the eubjeot of the partition being burnt down, 
it is open to the deft, to insist on the exeoution 
boiog oarried on and the site being divided and 
put in possession of (be parties according to the 
deoree. ( Macleod , C.J. and Coyajee. J.) 
OHUNI LAL JAMNADA8 V. MUL CHAND 
HARJIBANDAS. 24 Bom L R. 440 = 

1923 Bom. 23. 

Right to— Not a substantive right— 

Limitation. 

Proceedings in exeoution are proceedings in 
the suit and are such 6utjeot toth*> provision of 
tho Code subject however to any epeoial provi- 
sion in regard to the period withio whioh the 
application has to be made. The right to 
exeoute a deoree is not asubsiantive right. 
(Richardson and Newbould, JJ.) N ABEND BA 
LAL KHAN V. UPBNDBA NATH, tl I.O. HJ. 
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.EXEOUTION— Right to. 

Right to— Instalments conditional on 

security awarded . 

By the award the jaigment-debtor was 
allowed to pay up tbe amount by mstalmenie 
on giving security and it he failed to give the 
first instalment in time it was to be paid along 
with the second but he failed to give eeourity 
and on hia failure to pay first instalment but 
before the time of the second instalment decree- 
holder filed an application for execution for the 
first instalment : Held the payment ol the first 
instalment along with the second was condi- 
tional on the execution of eeourity and the 
application was proper. (Martineau , J.) 

Bhaqwan Das p. Mut. Saddi Lad. 

1823 Lab. 418 ( 1 ). 

Right to — Second application if , lies. 

Where an execution application for delivery 
of possession ie inefieotual, a subsequent 
application for the same relief oan lie. (Spencer 
and Venkatasubba Rao t JJ.) VENKATA- 
TiAKSH&il AfcfMAL V. SaDASZVA AIYaR. 

IB L.B. 833 = 1924 Mad. 200 


— - Right to — Beneficial owner of decree . 

Where the beneficial owner of a deoree applies 
to be made a party to a pending execution 
application presented by the nominal decree- 
holder, on the ground that hie rights were not 
properly safeguarded, the Court ie bound to 
implead him as a party. 26 O. 250 ; 44 M. 919 
Ref. , (Eris/inan, J.) RokmaNIAMMaL u. 
RAMACHANDBA THONDsMAN SAHIB. 

ftiM.L.J. 122 — 17 L.W. 87 = 
1923 Mad. 317 (1|. 

—Right to— Agreement prior to suit not 

pleaded in suit , •/ can be pleaded in execution . 

An agreement orioc to soil whioh would be 
an answer to plff.’a claim, but whioh ia not 
pleaded in the suit oannot be pleaded in bar 
of execution. An agreement that a deoree to 
bo passed should not be enforoed afieots the 
question whether the deoree should be passed, 
and should be made a ground of defenoe to the 
suit. (Spencer and Ramssam, JJ.) KOON- 
AUNBN1 iVlALLAYA V KaHNEOANTI CHINNA 
•Kotaya. (1921) M.W,H. 382 - 61 1 0. 1*3 = 

14LW. 3i7. 


•Righlto— Maintenance decree — CJiar 
-on immoveable properties— Suit if necessa 
after exhausting hypotheca. 

A deoree (or arrears of maintenance and f 
future maintenance was passed and tho decre 
bolder after the hypotheca was exhausted, pr 
ceeded against other properties bolooging to h 
deceased husband in execution. Held, she w 
entitled to do so, without ihe necoseity 
having reoourae to a suit, as the decree was n- 
a mortgage- deoree. The charge oreated wi 
merely a lien not antecedent to the deoree bt 
oreated by it and it oannot be said there was 
mortgage, oa the property. The procedu 

to O. 31, O.P. God 
^lulltek and BuoAnilJ, JJ.) SESHaohai 
iPEABIti BAM KlBHOBI Kueb 71 I.O, 867 

• <■ St:- *]B*l 79 i 
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EXECUTION— Scope of enquiry. 

Scope of Enquiry. 

Scope of— Application consigned to 

record room— First application , nature of . 

Where execution proceedings are consigned 
to the record room behind the back of the 
decree holder and without any default on hie 
part, it was held that a farther application, 
though in the form of a new application for 
exeoution, ie really a continuance of the older 
application. (Walsh and Rgves, JJ.) Ram 
Lakhman Singh v Lala Mewa l»a d. 

63 1.0. 7d=3 D P.L.R. iAll.) 13. 

Scope oj— Strangers to suit — Property 

sold in execution— Right to be restored. 

Where in execution proceedings, property 
belonging to a sirauger is sold, aa he is ousted 
and possession given to ihe purchaser, the 
etranger has a right to be replaoed, although 
the auotion-purohaser’e remedy has become 
barred by time. ( Tuibali and Sulaiman, JJ.) 
RAM OHABAN SABU V. GOGA. 60 i.G. 120. 


— - r - 


» — 


Foe purposes of 8s. 192 and 193 of the 
Penal Code, execution proceeding are judi- 
cial prooeedmga. {Shah and Crump, JJ.) In 
re GOVIND PANDORANQ. 

82 Bom L R. 1239 =59 I 0 ig3 = 
22 Or. LJ. 49 = 48 Bom, 668, 


— Scope of enquiry— Amount due to 

puisne mortgagee left undetermined in sttif — 
Can'f be determined in Executing Court, 

The Court exeouting the deoreo has no power 
to asoeriain what the amount due to a puisne 
mortgagee is, when be has failed to prove the 
amount duo to him in the Oourt which heard 
and passed the morigage-deoroe wherein ho had 
been properly impleaded. Ordinarily when a 
deoree is to be exeouted, the Exeoutiog Court 
baa only the power to carry out the apeoifio 
orders oonta.ned in the deoree. [Beshagiri 

VathiyJr 8 8 A ‘ XAR V ' Abi «OTHU 
VATHIYAB. Sil.C 382 = 

(1916) 1 M.W.N. 323. 

Scope of. 

An application of intervention of objeotions 

tr«^t»H U .° a rWdtd8 J .°- UQd Groundless should be 
treated as in continuation or revival ol the 

earlier one for exeoution of a deone. (Drake- 

Brockman, A.J.O.) Ml. Bhdbia v. Balibam. 

* R.L.J. 213. 


in-mtic, P ,nU 
!h l ° the preiudioa » P«r»y oan b, 

a sssv 

SSS-SiT* Ror • J i 

0 «23 P. 180 

-Scope of, 

ba sold fox the aaSefSulf Thl Lo^ano 



615 


CIVIL DIGEST. 1911—1923. 


61S 


EXECUTION— Settles# aside. 

not anything more. (Jwala Prasad and 
BOSS, J J.) HABADHAN CHAKBAVaRTY v. 
Hargobind. 6 Pat L J. 347- 

63 1.0. 652-2 Pat. L.T. 665. 

8etting aside. 

Setting aside— Estoppel — Judgment - 

debfer not objecting. 

A judgment-debtor who onoe acquiesces in 
the execution of a deoree, cannot subsequently 
object to its execution. ( Bigg , J.) LALL 
Dwabkadas o Burma Railways Co. 

10 L.B.R. 280-62 1 C. 299- 
13 Bor. L.T. 173. 


Surety. 

Surety— Release of judgment-debtor— 

Bond given out of Court buf filed in Court- 
Enforceability of. 

A surety bond merely filed in Court under 
B. 68 of the C.P. Code for the release of a 
judgment debtor arrested in execution of a 
deoree is enforceable by proceedings in execu- 
tion even though it bad not been executed by 
the Executing Court direotly. 2 I. A. 219, Foil. 
( Oldfield and Seshagiri Aiyar , JJ.) R. Nan- 
JUNDA RAO V. MARWaDI DHAWMAJI 
8AWMIJI. 53 I.o. 674-10 L.W. 172. 

EXECUTION SALE. 

BIDS. 

DUTY OF COUBT. 

Ex parte Decree. 

EXPROPBIETARY HOLDING. 

Legal rbpbbsentative. 

Private Bale, 
rights of Purchaser. 

8ale Certificate. 

BETTING ASIDE. 

Stranger puboha6bb. 

Territorial jurisdiction, 
what Passes Under. 

See also C.P.C. 0. 21, Rr. 89 TO 92. 

Bids. 

Bids — Purchase notwithstanding 

refusal of leave. 

Purchase by decree-holder at execution sale 
notwithstanding refusal of leave to bid is 
voidable, and not void. {Lord Phxllimore .) 
RaDHAKRISHNA V. BISHWESHWAR SAHAY. 

16 L.W. 190-31 M L.T. 209-49 I A 313 = 

1 P. 738 = 21 A L J. 23 = 
27C.WN 294 = 44 M L.J. 718 = 
37 0 L J. 410 = 25 Bom. L R. 630 = 
8 Pat. L T. 829 = 1622 P C. 338 tP.Cj. 

Bids— Knocking down of properly— 

Acceptance of bid by Nazir— Besale of property 
— Order for— Propriety of. 

An execution sale was held by a Court Nazir 
who accepted a bid and the deposit of 26 per 
cent of the purchase-money. After the property 
bad been kDooked down, another bidder applied 
to the Court which ordered a resale. Held, that 
ibe eale wae not conoluded when the property 


EXECUTION 8ALE— Ex parte decree. 

was knooked down and the deposit made and 
the Coart had a discretion to order a resale* 
(Newbould, J.) FAZIL MEAH v. PBOSANNA 
Kumar. 1923 Cal. 816 (1). 

Bids— Reopening of bid by order of 

Court— Legality of procedure. 

Where a bid was considered as the highest in 
a eale by the Nazir but immediately the Court 
ordered a reopening of the sale on a represen- 
tation beiog made that there were higher bide 
and the properties were sold for a higher prioe, 
held , that the procedure adopted by the Court 
was perfeotly legal and oould not be interfered 
with by the High Court. ( Jenkins , O.J. and 
Chatter jee. J.) ASHUTOSH OHaTTERJEB v. 
8UDH1NDRA CHANDRA MOULIK. 13 1 0. 597. 

Bide— Bid of one person treated as that 

of another. 

A person cannot avail himself of the bid of 
another at a Court auction and constitute 
himself the purobaser by depositing the 
pnrohase-money. The consent of the bidder 
oannot improve bis position in this matter. 

( Stuart , A.J.C.) SHAH ZADI V. AHMAD ALI 
8HAH. 47 1.0. 993 - 31 O 0. 211 

Bids—8ale when complete . 

Mere olosing of the bid does not oomplete the 
sale. Order of Court to that effect is necessary. 
(Das and Macphereon, JJ.) Jaibhadar 
Matukdhabi. 2 P. 548 = 4 P.L T. 498 = 

(1923) Pat. 190= 1923 P. 525. 

Duty of Court. 

Duty of Court — Adjournment — 

Damages if can be awarded — Order if 
executable . 

On the application of the judgment-debtors 
an exeoution eale was adjourned on terms and 
the order further provided that if any further 
adjournment was asked for the party would 
have to pay damages ; Held, the order wae 
illegal as it awarded damages for an event 
whioh may or may not happen ; (2) that even 
if it was a valid order it was not by itself an 
executable order ; (3) even if executable, an 
application for exeoution made more than three 
years after the next adjournment was asked for 
would be barred. (Das and Kulwant Sahay , JJ.) 
Maulvi Jamil abmadv. Baku RE6HO Das> 

(1923) Pat. 202 = 1923 P. 407. 


Ex parte Decree. 

Ex parte decree- -Effect on sale— Protect 

i on of stranger auction-purchaser— Position of 
ecree-hclder— Purchaser and his assignees. 

Where a decree ex parte is set aside, a sale 
fleeted in exeoution of that deoree is ipso facto 
aDcelled and even a fresh dooree on retrial 
rill Dot validate the same ; where the sale 
ecomes so cancelled a stranger purobaser for 
aloe is protected by the Court while the 
ecree-holder purchaser and his assignees have 
o such protection. ( Mookerjee and Chaiterjee 

j.) abdol Rahman v Babafat aw. 

• 22 C.LJ. 412-81 1.0. 896 = 20 C.W.N. Wi. 
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(EXECUTION SALE- Exproprietary Holding. 

Exproprietary Holding. 

— Exproprietary holding — Trees— Sale- 
ability of. 

Trees whioh, do not form part of an expro- 
prietary holding cannot be sold in exeoution of 
a deoree. Trees forming park of an exproprie- 
tary holding can bo sold* (Tudball. J.l Mohan 
SlNQH V. LACHMAN DAS. 33 1.0. 707 = 

14 A L J. 241. 


Legal Representative. 

Legal representative not impleaded — 

Effect of. 

Where the holder of a doored for rent fails to 
implead the heirs of the reoorded tenant as 
parties to the exeoution proceedings, a sale of 
the holding in exeoution is invalid as against 
them and cannot affect their interest. tGreaves 
and Panton , JJ.) abddl aziz v. amjb all 

1923 Gal. 166. 

—' Legal representative — Decree against 
wrong person as legal representative « 

A deoroe against a wrong person on record 
as legal representative of a deceased debtor 
represented by the right heir as Quardian-ad - 
litem could not be executed against the estate 
and the sale is invalid. {Mookerjee and 
sBeachcrott , JJ.) 8ASHI BOUSHAN Dasi v. 
Pelabam MaNDAL. 18 0 L. J 362 o 

21 I.G. 519-18 G.W.N.173. 

Private Sale. 


Private sale— Bale under order of 

'Court, 

A sale held by the nominee of the parties to 
•a consent decree on the order of the Ooart is a 
sale by the Ooart in exeoution. ( Mookerjee 
and Gumming, JJ.) J. 0. Galstaun v . 
Woomksh Chandra Banbrjeb. 

41 Gal. 789-38 1 0. 880-28 G.L.J. 803. 

— — Private sale— Mortgage — Date for 
payment fixed— Usufructuary mortgage— Bale. 

Where a due date is fixed for payment of the 
mortgage money in a mortgage-deed, the 
mortgage Is not a pare usufructuary mortgage 
■and the mortgagee ii entitled to sell immedi- 
ately after the doe date has passed even though 
he atill remains in possession of the property. 
iCoutU and Ross , JJ.) Jao Bahu v Must, 
BAM 8AKH1 KUEB. 1 P 3f0- 

8P.L.T. 832 — (1922) Pat. 88-1922 P. 1ST. 


Rlghta of Pnpohaaav. 

Rights of purchaser*- Title of. wh\ 

complete . 

8emble . — A purchaser at an auotion sale 
immoveable property gets the right to have 
•conveyance of the property bnt no aotna! tit 
to the property. (Lord Dunedin I JAQQANNai 
SPBA6AD STNQH V. ABDULLAH. 16 Gal. 909 
“ L i 83 

■ r w l i« 8 HS?- °*® "- 8«1 

L.W. 168-34 ML.T 02-380 LJ 188 
80 Bom. L.H. 881-48 I.O. 770 
b ' ' ” W M.L.J. 18 {P.0 


EXE0UTI0K 8ALE— Right, of purchaser. 

Rights of purchaser— 8ale proclama- 
tion— Mistake as to judgment-deb tor's share— 
Auction-purchaser if entitled to relief • 

A mistake, in a sale proolamakioo, 89 to the 
judgment-debtor’s share in the property eold 
does not give any right by itself to the auction- 
purchaser in the absence of any intentional 
misrepresentation by or on behalf of the deoree- 
holder. ( Raflque and Ryves , JJ.) BAIJNATH 
Pbabad v . Narendra Bahadur Pal 

19 A.L J. 117-61 I.O. 74 = 
3 U.P.L R. (All > 82. 

— — Rights of purchaser — Equity of 

redemption • 

A executed a mortgage to B in 1898. 0 
obtained a deoree against A, in execution of 
which he attached the equity of redemption of 
A in 1907 and purchased it in 1911. After the 
attachment, and before 1911, B brought a suit 
on his mortgage of 1898 and obtained a com- 
promise deoree. 0 seed to redeem the mort- 
gage. Held, that G was liable to pay the lull 
amount specified in the compromise dooree 
and not merely the amount of the original 
mortgage in favour of B. An attachment of 
property does not ooofec any interest in it. 
It merely operates to keep the property in the 
onstody of the law until auoh time as a sale 
can be had to satisfy the deoree in pursuance 
of whioh the attaobment was issued. (Richards, 
0. J. and Piggott , J.) Bharat Indu v. Gobab- 
DHAN DAS. 23 1.0. 901. 


Riphfs o/ purchaser— Undivided share 

—Possession— Suit for— Right of decree- holder 
to get judgment-debtor's share • 

A got a deoree against B and brought to sale 
his one-sixth share. B meanwhile sued C and 
others tor partition and got a decree that he 
should be given a one-sixth share on paying a 
certain sum whioh he neglected to pay and hie 
deoree remained unexeoutad. A brought to 
sale and purchased B's one-sixth share by 
paying the money to be paid by 0 to others 
into Court and obtained possession. 0 sued 
for declaration of the right and that A was not 
entitled to possession by virtue of hie purohaso. 
Held, that A was not entitled to separate posses- 
sion of any epeoifio portion of the house by 
virtue only of bis purchase at the exeoution 
■ate as what passed to him was only the right, 
title and interest of B in an undivided one- 
sixth share, ( Chamier and Piggott , JJ). Ram 
Dulari v. Balakram. 37 All. 120- 

27 1 0. 696-13 A.L.J 103. 


of purchaser — Equity of 

redemption. 

A purohaser at an auotion sale o! the equity 
of redemption is entitled to plead that the 
stipulation as to interest Is hard and unoon- 
solonable. ( Banner ji and Griffin , JJ.) Bri 
OHAHD V . NlADAB BlNQH. 10 I Q. 14- 

8 &.L.J. 407# 

Bights of purchaser— Where property 
a wit was included in a decree by 


outside 
mistake , 
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EXECUTION SALE— Bight. of purchaser, 

A suit to recover the same from the aootion- 
purohaeer will not lie unless the sale itself is 
deolared a nullity by a Court. ( Maelecd . 
U.J and Coj/ajee, J.) NaQBHATTA TlMMAN 
iJHATTA v NaG*PPa 8UBBAYYA. 

24 Bom. L R. 42 J = 46 B 914 = 1913 Bom. 62. 

of purchaser — Decree for 
arrears of rent — Title acquired — Not a new 
tenancy. 

A purohaser io an execution sale for arrears 
of rent acqnires not only the right, title and 
interest of the judgment-debtor but the tenure 
itself passes to bim. iWoodroffe and Walmsley , 
JJ.) Jnanendba Mohan v Umrsh chan* 
DRA - 23 C.W.H. 985-19*2 Cal. 341. 

"7” Rights of purchaser— If subject to equi - 
ties. 

Where the rights of landlord and tenant res- 
peotmg abatement of rent had been settled by 
a compromise decree, an anotion purohaser of 
the tenure at a sale for arrears of rent is bound 
by the same. (Mookerjee , Ntwbould and Pear- 
son, J J.) Udai Kumar Das *. Katyaini 
D ®BI. 33 C.L.J. 292 = 49 0. *48 = 

1922 Oal. 87 

Rights of purchaser— Accretion taking 

place before execution sale -Effect. 

Where io a suit by the plaintiff lor declara- 
tion ol title to certain lands alleging that they 
had aooreted to the ryoti gamai lands which he 
had purchased at an execution sale it was found 
that the landg had reformed long before the 
purchase. Held , that the plaintiff was not 
entitled to tbe deoree prayed for. ( Chilly and 
8mi\h*r, jj.) Krishna Gopal Bhowmik 
v. Hem CHANDRA BAIRAOI. 46 1C. 908. 

Rights of purchasers— Boaa fide pur- 
chasers— Protection to. 

Courts will as far as possible protect innocent 
purchasers from the consequences of irregular- 
ities aud delects ol procedure at 6Uob sale for 
the reason that 6traugers are to presoribe that 
proceedings are regular ; but such help cannot 
te extended where the Enoutiog court has no 
inherent jurisdiction. [Svencer and Devadoss. 
JJ.) Maharaja of Jeypore v . Raja 
Laksbminakasimma Gaku. 

18 L. W. 7*7 = 1924 Mad. 144. 

Right* of purchaser — Property sold 

clearly identified but inaccurately described in 
documents relating to sale — Effect 

A mortgage deed described the land comprised 
in it as "Ninja 55”; and the land was so 
described m the deoree passed in a suit upon 
the mortgage, tbe notice of sale in execution of 
that decree and in the certificate of sale. The 
land was in fact punja and not nunja ; but 
there was no other No. 55 in that village. 
Held, that the word " Nunja ” in the mortgage 
deed, in the decree and in tbe documents 
relating to tbe execution sale, was merely an 
inaccurate description of the property described 
as No. 55 and thus identified, and that the 
execution sale was valid and conveyed a good 
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EXECUTION SALE— Bights of purchaser. 

title to the purchaser, [Schwabe, 0 . 1 , and 
Wallace. J.) VENKATABAMA AIYAB v. ELU- 
MALAI Naickeb. 44 M L J 35T- 

17 L.W. 403=> (192L M-W.H 217- 
32 M.L.T. (H C.) 246 = 1923 Mad. 441 (2).. 

Rights of purchaser— Mortgage decree. 

The interest of a pnrohaeer at a sale held in 
execution of a mortgage deoree is certainly 
more than merely the interest of the judgment- 
debtor. i Ayling and VenkatasubbaRao.il.) 
Tanjore Palace Estate by its Receiver. 

SUNDABAM AIYAB v. THIYAGARAJA PlLLAI. 

1923 Mad. 160 (2). 

Rights of purchaser -Ownership when 

changes. 

Unless an anotion sale is confirmed, owner- 
ship does not pass. ( TPallw.OJ. and Oldfield,!.)* 
NaBASINGERJI t?. PANUQANTI. 

(1921) M.W.N. 819. 

Rights of purchaser — Sale subject to 

incumbrance. 

On tbe sale of the property sabjeot to- 
eooambrances tbe vendor gets the prioe of his 
interest, whatever it may be, whether the 
pric6 settled by privato bargain or determined' 
by publio competition together with an indem- 
nity against the enoumbrances affecting the- 
land. Tbe oontraot of indemnity may be 
express or implied. If tbe purchaser oovenante 
with the vendor to pay the enoumbranoes it is 
sfill nothing more than a oontraot of indemnity. 
The purchaser takes tbe property subject to 
burden attaohed to it. If the enoumbranoes 
turn out to be invalid, the vendor has nothing 
to complain of. He has got wbat he bargained 
for. Hie indemnity is complete. He cannot 
prrk up the burthen of whioh tbe land is relie- 
ved and seize it as is own property. Tbe notion 
that after the completion of tbe sale, tbe 
purchaser is in some way a trustee for tbe 
vendor of the amount by whioh the existence 
or supposed existence of encumbrance?, had led 
to a diminution of the prioe aod liable, there- 
fore, to account to the vendor for anything 
that remains of that amount after the encum- 
brances are satisfied or disposed of, is without 
foundation. After tbe puroba6e is completed 
tbe judgment-debtor has no claim to partici- 
pate io any booefit whioh ihe purchaser may 
derive from his purchase by reason of tbe 
iocumbranoe being less onerous than it was 
stated to be. (Kotwal and Pridtaux , A J. Cs.) 
Mitsui Busan Kaisha, ltd. v padamraj 
FULCHAND. 6N.LJ 2*7 = 192 1 Mag. 219. 

Rights of purchaser— Property purchas- 
ed subject to encumbrance— Effect of. 

Where a purohaser at an execution sale buys 
tbe properly whioh is encumbered, he must 
be deemed to acoopt the burden of the encum- 
brance and cannot thereafter escape from it 
merely because his purchase has not been* 
profitable, 31 M. 489 ; 40 B. 646, Bef. to. 

( Q alii j ax , A J.O.) PANDUBANG v Sabay%n. 

•' t 76 1.0. 013-6 H.L J. 78: 
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EXECUTION BALE— Rights of pnrclwiM. 

— J9i *f Aliena* pendente 

lite— Mortgaged properly— Simple mortgage — 
Stranger purchaser from mortgager pending 
suit on mortgage , 

Where a simple mortgagee gets a decree for 
sale o! the mortgaged property and purchases 
the property himself, a stranger purchasing 
part of the property from the mortgagor while 
the suit of the mortgagee against him is pend- 
ing, is not competent to raise the plea of 
adverse possession against the mortgagee as he, 
the stranger pnroha9er. is only a representative 
of the mortgagor (Kanhaiya Lai , A.J C ) 
Mahesh bakhbh Binob v. Manohar Lad. 

88 1.0. 667-18 O.C. 3«9. 

— - — Rights of purchaser— Mortgage decree . 

An auction purchaser in exeoution of a 
decree tor eale on a mortgage purchases the 
rightB ol the mortgagors as they exist on the 
date of the mortgage, and the rights of the 
deoree-holder qua the property sold as they 
exist on ihe date of sale. \Piggolt % J.C. and 
Kanhaiya Lai , A.J.O.) 90HAN LAD v. JOT 
Singh. 20 1.0,483 — 10 0.0.418 

——— Rights of purchaser— Purchaser sub- 
ject to mortgage and purchase not subject to a 
mortgage but with notice— Distinction— Pur- 
chaser's rights . 

A distinction is to be drawn between the 
case ot an auotion-purohaser who buys pro- 
perty not aubjeot to a mortgage but with notioe 
and the oaee where he buys property declared 
aubjeot to prior mortgages. In the former case, 
the auotion-purobaeer does not acquire any 
greater ripbts thaD that of redeeming the mort- 
gage; in the latter, the Court does not deoide 
whether the mortgage subsists or not ; if there 
is a mortgage, the purohaeer has to redeem it; 
if not, he aoqnires the property free from 
liability. The former is provided for by B. 282 
of the old Code. (0, 21, R. 62. Q.P.O.) and the 
latter by 8. 287 (O. 21. R. 66) 27 A. 97 ; 16 

M. 207 ; 18 B. 175 ; 24 A. 418, Poll. \L%ndtap , 
A J.O.) Ramkumab v . Dwabka Prasad. 

19 l.G. 3 = 100 C 211 

Rights cf purchaser— Crops on the 

land—Delivtry of possession. 

The sale of a plot of land in exeoution of a 
decree would pass to the purohaser the orops 
growing on the land unless they bad been ex- 
empted from the sale d£ notification. (Ross, J.) 
Dhobi roy v Mahadbo bingb. 

4 Pat. L.T. 318 = 1 Pat. L.R. 269- 

1923 P 305. 

- — Rights of purchaser —8tate of the law. 

The rights of the parties at, the time ol the. 
ea)e are fixed with jeleienqe to the state. of the 
law at that time and any subsequent interpre- 
tation will not operate to affect the result. 

( Mullick and Jwala Prasad , JJ.) Jadab Lad 
Singh v . Debi Lad Singh. 

i * 8 Pat. L.W, 149-2 Pat. h J..72B- 
} 491,0. 399-1919 Pat. 420. 


EXECUTION BALE-SAttlog aalde. 

Bights of purchaser— Irregularity— 

Bona fide purchaser for value • 


Ooly an innocent purohaser for value, who 
is not a party to any fraud, oan claim the 
beoefit o! a pucohade in bad or irregular execu- 
tion proceedings. 14 0- IB ; 16 0, 667 f Ref. 
(Roe and Jwala Prasad , JJ.) Bam Khkla- 


m . . %VT> Tf 


dale Certificate. 

Sale certificate— Particulars in. if can 

be cor reeled. 

The particulars given in a sale oeriifioate 
oannot be oorreoted by relerenoe to the bound- 
aries given in the plaint. (CMttf, end 
Smilher, JJ.) KRISHNA GOPAD BHOWMIK P. 
HEM CHANDRA BAIRAOX. 46 90B * 

Sale certificate— Rt venue sole— Princi- 
ple applicable to revenue sale in uihtch sale certi- 
ficate ts not title deed of purchaser, 

Quare.— Whether the principles applicable 
to a sale under O.P. Code. 1908, are also appli- 
cable to a revenue sale in which the sale oeriifi- 
oate is not the title-deed of the purohaser. 
( Chapman . Mullick and Affcineon, JJ*) 
Mahant Krishna Dayad Gib it. qayed 
ABDUL GAFFUB 2 Pat. L J 402 = 

40 1.0. 13 = 2 Pat L w. 229. 

Sale Subject to Incumbrance. 

See O.P.O., U. 21; RB. 62, 66. 


8etting aside. 

Setting aside— Grounds — Omission 

to comply with statute— hr tgular decree— Objec- 
tion to sale — Suil fo aside sals— O P* Code* 
8 . 47 —Bar, 

In a mortgage suit for sale the decree did 
not ooxnply with the provisoes of 8. 68 ol the 
T,P. Aot as no day was fixed by Court on 
whioh payment might be made within six 
montb6 from the date of deoUrmg in Court the 
amount due- In execution of the deoreo the 
mortgaged properties were attached, sold and 
purohAaod wiih the pormissteon ol the Court 
by tne mortgage decree-holder The eale 
was duly confirmed. The eons of the mortgagor 
who had been parties to the euit and Ihe 
exeoution proceedings under the decree brought 
the present Buite to redeem the mortgage. 
Held, that tho deoree was intended to be 
made in oomplianoe with the Aot, and, whether 
or not its provisions wero oomplied with, the 
property and all the right, title and interest ot 
tho defendant wore in faot sold in exeoution 
of a deoreo of Court whioh had jurisdiction to 
entertain a suit in which the decree was made 
and that the mortgagor (plaintiff) lost all right 
to redeem. The question now raised oould have 
been raiaed before the ealqwas confirmed and if 
eo raised, would have been determined by tho 
Court executing the deoree, and the preeeut 
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EXECUTION BALE- Setting tilde. 

suit was barred by S. 244, C.P.C., 1892 (8. 47 
C. P. C.). (Sir John Edge.) GAN APATHY 
MODALIAB V. KBISHNAMA CHABIAB. 

41 Mad. 403-48 I, A. 54 = 23 M L.T. 158- 
27 C.L.J 3b7 = 84 H.LJ. 463 = 
4 Pat. L W. 310 - 1 19 18) M.W.N. 310 = 
22 C.W N 533-16 ALJ. 353 = 
20 Bom. L.R. 580 = 44 1 0. 855 = 
8 L.W. 427 (P.C.). 

[Affirming 24 I.O. 187 = 27 M.L.J. 213 ] 

— Setting aside — Grounds— -Decree erro • 

neous in law—8ale in execution. 

A sale in execution of a decree passed by a 
Court with jurisdiction does net become a 
nullity merely because the Court in passing 
the decree exercised its jurisdiction wrongly. 
The remedy of the aggrieved party was to have 
appealed against the deoree or order. Where 
therefore a mortgagee purchases the equity of 
redemption in execution of an order under 
8.693 of the C P. Code of 1892 (8.144 new 
Code) against the mortgagor, the sale is valid 
and the mortgagor’s right of redemption is 
extinguished. tAfr. Ameer Ali.) PBABHU 
Dayal v KALYAN Das. 38 All. 163- 

43 I A. 43-20 C.W N. 428-10 II. L.T. 206- 
(1916) 1 M.W.H, 234-3 L W. 293- 
28 0.L J 411 = 33 1 0. 605 = 
18 Bom. L.R. 882 (P.C.) 

— 8etling aside— Grounds — Non-compli- 
ance with O. Jl, R. 22 o/ the C P. Code. 

A judgment debtor became insolvent pending 
an attachment and his properties vested in the 
Official Assignee. A sale was hsld in exscu- 
tion without notice of exeoatiou to the 
Offioial Assignee who had been brought ou 
record as representative. Held, that the sale 
was void. < Lord Parker.) RaGHUNath Das 
u.'SUNDAB Das Khetbi. 42 Oal 72 = 

18 O.W H. 1058= 1 L W .867 = 
27 M.L J 150-16 M L.T. 353- 

(1914i M.W.N. 747 * 16 Bom. L R 8l4 = 
20CL J 555-13 ALJ. 184 = 
24 1 C. 304-41 1. A. 261 (P.O.). 

[Reversing 15 1.0. 288 ] 

■ — 8etting aside— Suit— Fraud — Mis- 
representation by judgment-debtor's pleader — 
Auction purchaser not responsible. 

Id a suit to set aside au execution sale on 
4be ground of fraud and misrepresentation by 
the judgment-debtor 'a pleader that he was going 
to apply for an adjournment of sale and the 
consequent omission of bidders to be present 
and bid at the sale, held, that there was no 
fraud, and even if the alleged representation of 
the judgment-debtor's pleader be true, the 
auotion-purohaeer was not responsible. There 
was not sufficient ground for setting aside a 
sale confirmed by the Court after prompt local 
inquiry and for inflicting on the auotion- 
purohaser a forfeiture of the considerable 
purchase-money paid by him out of his own 


EXECUTION SALE— Setting aside. 

lands. ( Lord Rob, on) Bishan CHAND o. 

Buoy Sinqh. 19 0 W.N. 6*8 = 8 A.L J. 387- 
13 C.L.J. 538 = 13 Bom. L.B. 4(0- 
(1911) 3 M.W.N. 418 =>21 M.L.J 652- 
11 1.0. 399 = 10 MLT. 333 (P.O.). 

— -8ctling aside — Bundelkhand Land 

Alienation Act—Obection to saie—Sale held 
and confirmed — Effect o/. 

An objection in an exeoutioo oase. to the 
effect that properties could not be sold under 
the Bundelkhand Land Alienation Act, was 
dismissed in default and the property was sold 
and the sale was confirmed. Thi 9 order was 
set aside on appeal and the case was remanded 
by the appellate Court, and the effect of this 
wa9 to revise the objection, which, if upheld, 
woald render the sale and confirmation void as 
contrary to the Aot. ( Sulaiman , J ) 8ATDHAB 
V. Ram Ohandba. L.R. 4 A. 167 (Olv.l- 
21 A L.J. 917 = 43 All. 153 = 1924 A. 261. 

Setting aside— Order by appellate court 

Possession taken by purchaser— Resale. 

A decree for sale was passed on three 
mortgages in one suit aod in execution all the 
properties were sold iu one lot and purchased 
by the decree-holder himself. Subsequently 
on an appeal by a representative of the 
judgment-debtor the High Court set aside the 
sale and directed a resale of the properties in 
three lots. Held , that the decree-holder 
purchaser oould not apply to get possession of 
the properties purchased by him without 
applying for a resale of the properties 
separately. ( Walsh and Ryves, JJ.) HABBAN8 
Nath Tewabi v achbaj Nath. 

8 O P L.R. (A.) 62 - (1922) III. 378. 

8etling aside— Irregularity in proce- 
dure— Ancestral properly sold as non ancestral 
properly— Effect of. 

Where anoestral property is sold as non- 
anoestral, a suit by judgment-debtor to set aside 
the court sale on aooount of that irregularity 
will not lie. ( Piggott and Walsh , JJ.) 
Bhatelly Ohunni Lal V CHAKKBBPAN. 

LR.3A 167 = 44 A. 380 = 20 ALJ 281- 

1922 A. 66. 

Selling aside— Sale of ancestral pro- 

petty. 

A sale of ancestral property by a oivil Court 
is not void in Uw. {Siuart and Rytes, JJ.) 
Dilipnabain Singh v, 8abmaoti bibi. 

17 A L J. 982-67 1.0. 931=42 A. 68. 

— Setting aside— Sale after postponement 
by Court . 

A sale in execution after an order of 
postponement by Court is void, though the 
offioer oonduoting it was not aware of the 
order. [Qokul Prosad , J.) BBAHM 8INGH v . 
BHANDU. 62 I.O. 687 = 19 A.L.J. 226. 

Setting aside — Purchase by decree- 

holder— Application by judgment-debtor with 
consent of decree-holder. 

In exeoution of a deoree oerlain property 
belonging to the judgment-debtor and tbo 
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.EXEOUTION SALE — Setting aside. 

decree- hold era lone of whom was also the 
purchaser) was sold and the judgment-debtor 
by mutual oooaeot applied to get the sale set 
aside on the ground of inadequacy of price. 
Reid , that the Coart had power to set aside 
the sale a9 there was no opposition on the 
part of the decree-holders or the purchaser. 
( Richards , O. J. and Tudball, J.) MaBOMED 
abdul Rashid ali khan t> budb sen. 

47 I C. 689 9 16 A.L J. 180. 

8etting a*ide, 

When the aaotion-pnrohaser discovers that 
the judgment-debtor had no saleable interest 
mast apply for setting aside the sale under 
B. 91, before heoao get refund of the pnrohase- 
money. ( Macleod , C. J. and Coyajee, J.) 
Balwant Ranganath v. Bala malu. 

24 Bom. LR. 308 = 46 B. 833 = 1922 B. 205. 

— Setting aside— Right Co refund of pur • 

c base -money. 

Where an exeoution sale is sst aside ae void 
the purohaser Is entitled to a refund of the 
amount of the purohase-money with interest. 
{Batchelor and Rao, JJ .) PRBMRAJ v. Javab- 
mall. 1BI.0. 381=19 Bom. L B. 41. 


— Setting aside— Nullity and irregular • 

ty — Distinction— Test • 

It oaunot be miintained on prinoiple that 
beoanie a sale has been held in contravention 
of a statutory provision, it must ueoeasarily be 
null aud void. Au irregularity is a deviation 
from a rale of law whioh does not take away 
the foundation or authority for the proceeding; 
whereas a nullity is a proceeding that 19 taken 
■without any foundation or is so essentially 
defective aa to be of no avail or effect. One 
test is to see if the party can waive the objec- 
tion. If he oan, it la an irregularity ; if not, a 
nullity. A. provision based on grounds of 
pablio policy cannot be waived ; bat if it is for 
the benefit of the individual he oan. ( Mookerjee 
and Ohotew, JJ.) RajaniKanta Ghobb v. 
8HBIKH RAHAMAN Gazi. 27 OWN. 766- 

37 O L J. 417-1921 0. 408 


- Setting aside— Ft aud— Plea of pur 
ohaser withwt notice— When a bar to applica 
■ lion. 

If a deoree is obtained by fraud, the ereoatioi 
sale oan be set aside if the faots of the oase 
show that the person agreed has the balance o 
equity in his favour as against the deoree 
holder and* purohaser. Thus a purchase 
without notice is protected the value of equity 
being in hu favour and the application to ss 
iflide the sale will not be entertained, (jtfoo 
•herjee and Rankin, JJ.) Biskswar GH 081 
v. Panohoubi Ghobb. 37 c.L.J. iib . 

27 0.W.N. 987-1928 0. 536 

An execution sale ought not to ba eat asid 
maraly beaaaaa the sale was held in exeontioi 
dears, obtained by fraud whar, 
the pmohaset is a stranger who was no pul- 
to thafaaod and was not aware ol it at thi 

Vol. Ill— ,0 


EXECUTION SALE— Setting aBide. 

time ol paying the parohaae-money. {Teunon 
and Buckland, JJ.) GOPAD POBAl o. 8WABNA 
BEWA- I-U* 

Selling aside — Fraud and collusion— 

Rent sale— Decree against heirs of original 
unant — Unregistered transferee . 

P, who held a mourazi rookurari jote be- 
queathed it to the plaintiff. Plaintiff's name 
not having been registered in the landlord's 
book*, the landlord, though aware of the 
bequest in plaintiff's favour sued P's heirs foe 
rent, got a oollasive deoree and in exeoution 
thereof sold the jote. Held, that the plaintiff's 
right to the jite was not extinguished by the 
rent sale. (Chitly and 8mither , JJ.) JagaDIBH 
CHANDER Deo DHABBL DEB V. 8RIDAM 
MAHATA. 41 1.0. 28. 


■ — Setting aside — Fraud— Decree im- 

peached. 

A fraudulent dsoree must be set aside within 
three years of the knowledge of fraud. Where 
this is not done in time, the sale in execution 
thereof oaunot be set aside. ( Mookerjee and 
Richardson, JJ ) ROKUMAR BabKALu. RAJA. 
KUMAR MALI. 33 LO. 767-20 C W.N. 639, 


■ — Setting aside— Auction-purchasers — 
8ome appealing against order setting aside sale, 
effect of , as regards auction purchasers not 
appealing . 

If the appellate Court reverses the order of 
the fleet Court setting aside the sale on an 
appeal preferred by oce of the anction-puroha- 
eers at an exeoution sale, tbe order of the first 
Court does not stand even against other 
auotion-porobaaers wbo did not appeal. (8har* 
fuddin and Chapman, JJ.) TULSf BAUT 
NABI Bux. 82 1.0. 198. 

Selling aside— Grounds lor— Events 

happening after imctlulion of suit, if can be 
taken notice of. 

An exeoution sale oao be set aside even on 
grounds not present when an application for 
tbe same was made, and for this purpose the 
Court oan take notioe of events whioh have 
happened since the institution of a proceedings 
with a view to do complete justioo to the 
parties. (Mookerjee and Chatter jee, JJ.) 
abdul Rahman t>. Sarafat ali. 

22 0 L J. 412-81 I.Q. 898-20 O.W.N. 867. 

— ■ ■■■ -—Setting aside— Grounds— Decree 6ar* 

red. 


A judgment-debtor seeking to set aside a 
sale oaunot suooeed on the gronnd that the 
application for exeoution was time- barred. 
(Oarnduff and Beachcrolt, JJ.) KAMAB-UD- 
din v . manmatha Nath Manna. 

19 1.0. 377. 




cun/irmaHon. 

A sale confirmed in favour of an anotion-nnr- 
ohaser in not liable to ba ,et aaide in 
proceeding, to which anotion-parohaaer is not 
a party. (Stephen and Aiehardun, JJ.) 
KONNOBMAt, OSWAEi o. NABW C3BANDRA 

DAB - 1# I.o. 2 St. 
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EXECUTION SALE— Setting aside. 

Selling aside — No notice to auction • 

purchaser— Appeal. 

Ad appeal lies from an order setting aside 
execution sale without notice to the auotioo- 
purchaser at the instance of the auction- 
purchaser. i Scott- Smith % J.) GUL Bano v. 
Muhammed Zakar Khan. 3 L&h LJ H3 

—Setting aside— Inherent power— Abuse 

of the process 0 / Court— Suppression of facts— 
Leave to bid — Matters to be considered in 
granting leave. 

The Court has inherent power to refuse to 
ooulirm an execution eale if it is satisfied that 
it it was misled either in giving leave to b:d or 
in fixing the real price. The Coon will not 
however exercise the inherent power unlees it 
has had all the (acts fully before it and is 
satisfied ihat it has been misled. Id order to 
show that the Court has been misled, it is 
necessary to 6how either aotual misstatements 
to the Court or non-disclosure to the 
Court of relevant faots unknown to the Court 
and which there was a duty to bring before the 
Court. 33 Mad. 317, followed. Oo an applica- 
tion for leave to bid the main question for the 
Court to consider is whether it is to the 
advantage of every one concerned in order to 
obtain the highest price that the plaintiff 
should be allowed to bid or not. In this case 
their Lordships set *9ide an execution sale by 
reason of the delioerate suppression by the 
decree-holder in his affidavit before the 
Registrar on the Original Bide of the facts that 
the properties wore put to auotion before aod 
that the Court had fixed a very much higher 
reserve price and that a bid for a muoh larger 
amount was not accepted. (Schwab*, C J. and 
Wallace , J.) RAGHAVaCH XRI ar t». MURU- 
GESA MUDALl 46 Mad 533 = 44MLJ 689 = 

(1(23; M W N. 321 = 32 MLT 'H G.i 2f5 = 
17 L.W. 750 = 1923 Mad. 633 

- ■ Setting aside— Parties* 

A pu r chaser at a sale field iu execution of a 
deoree which he subsequently sought to be 
ameoded is a necessary party to the application 
for it? amendment on the general principle 
that person?, whom it is desired to bind cy 
proceedings can and must be impleaded 
in them and the order allowing the arnood- 
ment is not binding ou him, if they *re no* so 
impleaded. (O f d field a**d Romesam, JJ.) 
NARAYANA AYYAR v BlYARI BIVI 

16 L W. 623 = 32 MLT H C ) 98 = 
43 M L J. 559=11923) M W N 73! = 

1923 Mad. 57. 

Selling aside — Major defendant ire Uei 

as minor— Knowledge of proceed ngs— Estoppel. 

Ooe of the deft e. who whore the jufgment- 
debtors under a decree attained majority after 
the dato of the deoree and before proceedings 
in execution for pale cf the property were taken 
He was nevertheless represented on the rtoord 
as a minor and the sale was held with him 
on the record as a minor. Oo an application bv 
him to set aside the sale on that ground, held 
that the fact that he knew of the proceedings 


EXECUTION SALE— 8ctt1ng aside, 

throughout afforded an answer to the objection, 
even though the deoree bolder was aware of his 
majority. 91 M. 167 ; 6 L.W. 373 ; 39 M. 1031, 
Foil. iOtdfleld and Venkotasabba Rao, JJ,) 
Radhakrishnaswami Naidu V ANNaMALAI 
Chettiar. 43 ML J 82 = 

81 lf.LT. 122 (HO.) = 18 L.W. 643- 
(1922* M.W.N. 655 = 1922 Mad. 801. 

——Setting anide— Grounds tor— Impeach* 
ing collaterally. 

The mere faot that the Court ordering the 
sale had notice of an attachment by the superior 
Court does not oust the jurisdiction of the 
former Court and the sale cannot be treated 
as a nullity. A sale iu contravention of 8. 63 
(1), O.P.C , is not null and void but merely 
irregular. The title of a purobaeer at a judicial 
sale, not himself in fault, oauuot be impaired 
at law or in equity by showing any mere error 
or irregularity iu the proceediogs. Errors aod 
irregularities must be oorreoted by a direot 
proceeding. If not eo oorreoted, they cannot 
be made available by way of collateral attaok 
00 the purchaser’s title. There oauuot be a 
collateral impeachment of a judioial sale and a 
direot impeachment is possible only to the 
parties to the proceediogs or those interest- 
ed therein. 4 A. 359. Not Foil.; 19 B. 458 ; 23 
M. 395, FJ1. (Srtnioasa Aiyxngnr, J.) 
Narayan sn Nambudri Pad v. TawkerJ. 
MEOUI 6EIT 32 I 0. 827 


Seff«tig aside— Parties— Sevarate suit 

in a different Court to imp'ach whether lies. 

The validity of a duly confirms! CjucI sale 
osn be questioned in a subs<quent suit in a 
different Court only if all the parties interested 
therein represented Mt/ltog nni Sp*™c*r, 
JJ.) 8WAMI ROWXPPA V KUPP08 ' WMY 
A IYENGAR. 10 M L T 210-12 10 130 = 

(1911. 2MWN 342. 

Settinq aside — Absence of attachment. 

A ?alo does not beoome null and void merely 
bv reason of the absenoe of an attaobment. 
which is iotendod lot the proteonon of the 
dee-e* bolder aod 10 take the property out of 
the disposition of the j i tgment-debtor. (Halit- 
fax, A.J.C i HtRir.Ar, r Narayan. 

4 N L J 118 = 18 Nag L R 132 = 

1921 Nag 287. 

-Setting aside -Suit agiinst two sets of 

defendants 

Where the suit was brought against both sets 
of defendant, if the plaintiff was wrongly given 
possession contrary to *.ho deoree, it was open 
to either of them to apply for restitution. 
{Daniels, J.C.) Dost LAb v. MT. JaM'OA 

1923 Oadh 18. 


Setting aside. 

quiesoeoos in sale without ob J“ 0 * , °“ 
ices as an estoppel. (Lyle, A.J.O.l £B 
aK v. Muhammad Hajjam. 

9 0.L.J 131=1922 Oadh 11. 
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BXEOUTION S4LE— Setting eelde. 

— —Setting a ride — Order of refusal— 

Appeal. 

An order refusing to eet aside a sale or to 
allow restitution can be appealed against as a 
decree. (P» 7 gott, J.C. and Kinhaiya La > , 
a.j.Q.) Nawab nuzhat-od daula abbas 
Husain khan v. Nawab dilband bboam. 

21 1 . 0 . 970 = 16 0.0 225 . 

Setting aside— [Grounds- Sanction- 

Absence of. 

After every attachment of a share in a 
mauta. a fresh sanction should be obtained 
from Government to tbe sale of the property 
attached- Where a certain share in a mauza 
was attached but a larger share was put up to 
sale and sold. It was held that the sale 
was invalid and hence it oannot be upheld 
even to the extent of tbe share aotually atta- 
ched. (Lindsay, J.C.) GAYA Prasad 81NGH 
u. MI6BA SINGH. 1® 1.0. 780 “16 O.C. 81. 


— — firming dside— Sanction o/ Government 
for sale of ancestral property given af ter sale, 
if sufficient' 

Sanction of Government for the sale of 
ancestral property, given after the sale is pot 
sufficient to validate the same. ( Chamier , 

j.O.) Muhammad ahmbd v. Pbag Nabain 

11 1.0, 846 = 14 0 0. 115. 


Setting aside— Sale within 30 days of 

proclamation is not poid. 

A sale held within 80 days of tbe proclama- 
tion is not void but suoh an order is only a 
materia! irregularity, < Miller and Mullxck, 
JJ.) WAZIR NABAYAN V BHIKriARI NAM. 

(1922 Pat. 821-3 Pat. L T. 631- 
4 U.P.LR.iPat., >00-1923 P. 45. 

Setting aside— 8a\e in dellante of in- 

junction— Effect of . 

Tbe Distnot Court in execution of a deoreo 
fixed a dale foe the sale of certain properties 
Before that date the olaimant instituted a suit 
in the 8nb Court and obtained an tijuaolion 
restraining the decree-holder from selling the 
property. The Distriot Court refused to stay 
the sale whereupon the Bale was bold and the 
purohase-xnoney paid into Court On ao 
application to set aside the sale, held by the 
High Court that though # the District Court 
was not personally bouod by the order of 
injunotion, yet it should in the exeroiao of its 
inherent power have dtreoted stay of the sale 
having regard to the (aot that the deoreo 
holder was restrained by injunotion from 
executing .the deoree. la tbe result tbe sale 
was set aside and the money deposited in Court 
was refunded to the purohaeer. i Miller . O J. 
and Multirk , J.) Maharaj Bahadur Singh 
9. A. H. ForBBS. .j Ii9>2 Pat. 226- 

8 P.L.T. 646 «1 P. 662 — 
292 J P. 382, 


Setting atlde^-Fraud. 


EXECUTION SALE— Tarrltoilal Jail ad lo- 
tion. 

unlese the auotion-purobaser was a party to 
tbo fraud in the execution proceedings^ which 
vitiated tbe sale. {Jwala Praead % J.) JAGAB- 
NATH PBASAD V. BAHUBANI. 6* 1° 

Stranger Purchaser. 

• Stranger purchater — Decree- ho Iders, 


Tbe Court has a tender regard for honest 
purchasers at sales held in execution of *te 
decrees though the sales may be afterwards set 
aside, where those purobasers are not parties 
to tbe euit and the deoree has not been passed 
without jurisdiction. But tbe mere measure 
of protection Is not extended to purchasers who 
are themselves tbe decree-holders nor to the 
purobasers from those decree- bolders*putoba- 

sers. (Jenkins, O.J. and Chatter}". J J •> 
8ATI8 CHANDRA GHOSE v RAMR9WRI DAQI. 
22 0L.J. 409 = 3! 1.0. 894=20 O.W.W. 66B. 

Stranger purchaser— Irregularities in 


sale— Effect on auction purchaser . 

A bona fide auction-purchaser need look, only 
to the deoreo and order of eale of the executing 
oourt and is not bound to inquire farther into 
title. Bo long as tbe deoree remains valid, the 
prooeedinge taken under that decree, so far as 
fbey affeot third parties in tbe same position as 
a bona fide auotioD. purchaser, oannot be impug- 
ned. Q9 B 495, 436 ; 10 A 166 (P C.) Bel- (De 
R*ssujnol and Campbell , JJ.) indar Sain n. 
Pbabhu LaL. 3 Lah. 88 = 1922 Lah. 277. 

Stronger purchaser— Decree— Rever- 


sal of— Efftd of sale. 

A bona fids purobaser who is not the deoree- 
bolder, or any person claiming through bim, at 
an AuotioD sale in execution of a valid deoree 
acquires a valid title to tbe property purchased 
by bim and ie not afltoted by the subsequent 
reversal or modification of tbe deoree- 14 C. 18 : 
10 A. 166 : 26 C. 734 ; 87 0. 107 Foil. (Broadway 
and Mar line au , JJ./ TARA CBAND v. ABDUL 
AHAD, 67 1 0 894. 

Territorial Jurisdiction. 

Tertii'.txal jurisdiction— Want of . 


Sale held by Court without territorial juris- 
diction is void. Objeotion to delect ol jurisdic- 
tion must be taken at tbe earliest opportunity 
in the Oourt of first instance, (Mooktrjte and 
Chotsner. JJ.) MOHAN CHAKRAVARTY v. 
Manindba Chandra Roy Choudory 

27 C.W.H. 642=19^3 0. 619. 

Territorial jurisdiction— Agency court 


though a, decree -is fraudulently obtained, 
tqeexeoqtion sale .under it is not rendered void, 


if can sell property outside . 

A oourt hae no jurisdiction in exeoution of a 
deoree to sell property over which it had no 
territorial jurisdiction at tbe time It passed the 
order of sale. Thus au Agency Court has. DO 
right In soil the. right to oolleot ftattutyadi . in 
villages situated beyond tbe limits of its terri- 
torial jurisdiction. (Spencer and Dtvodoss , 

JJ.) Maharajah of jrypobb v. Rajah 
Lakshminarasimma Garu. 

18 L.W 741-1981 M. 141. 
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EXECUTION SALE— Territorial JarUdlc- 
tioo. 

— Territorial jurisdiction 

Where properties are transferred by Govern- 
ment notification from the territorial jurisdic- 
tion of the Court which passed the deoree it has 
no jurisdiction thereafter to attach or sell the 
property, If, however, the sale is held in exe- 
cution and confirmed, the judgment-debtor 
might be estopped if he sued to reoover posses- 
sion. The auotiou-puroha?er however is not 
estopped from doing so. (1888) 13 Q B.D. 457. 
Foil.; 22 Cal. 909 Expl ; 35 Oal. 877 and 7 
O.L.J. 644, Not Foil. Whatever may be the 
general position of an execution creditor in 
regard to oases over whioh a Court has jurisdic- 
tion, the principle of estoppel should not be 
extended to oases whore the judgment-debtor is 
sought to be affeoted by a rule of procedure 
relating to jurisdiction. (Abdur Rahim , O.C. J. 
and Seshagiri Aiyar . J.) Veebappa Chbtty 
v. Ramasamy Chetti 43 Mad. 133- 

37 M L J. 442 = 26 M L T. 271 — 
63 1.0. 579-11 L W. 232. 

What passes under. 

What passes under. 

It is only the property attaohed that oan 
pass by the execution sale. If the deoroe-holder 
attaohes the wrong property by mistake, his 
remedy is to start with fresh execution pro 
ceedings. ( Lord Moulton.) Raja THAKUB 
Barmha v. JlBAN Ram. 41 Oal 890 = 

41 I. A 38-18 G.W N. 313 = 
16 M L.T 137-12 A L J. 166- 
19 C.L J. 161=28 M.L J 89 = 
(1914) M W N 118-21 1 0. 936 = 
16 Bom. L R, 168 (P.O.). 

What passes under— Attachment and 

sale of property of stranger. 

Attachment and sale of defendant's property 
for deoree against plaintiff is illegal and void 
and the sale is without jurisdiction. The 
parohaser gets no title. ( Lord Macnaghten J.) 
Ragho Pboshad V. Mewalal. 

84 All 223 = 89 I A. 63 = 11 M.L T. 193 = 
(1912) M W.N. 311-14 Bom. L R. 212- 
16 O.W.N. 433 = 15 CL J. 327 = 

9 A L.J 401-13 1.0. 177- 
22 M L.J. 437 (P.O.). 

What passes under — Appurtenances— 

8ale of sixteen annas Zemindars— Q roves. 

Where in execution of a mortgage deoree 
the entire 16 annas zsmindari with all 
appurtenances were sold and purchased by the 
plaintiff the sale is not exclusive of the shares 
in the groves. ( Richards , O.J. and Tudbill , J ) 
Hasan Ali Khan v. azharul husan. 

41 All. 48-48 I 0.367 = 16 A. L.J, 900. 

• What passes under— 8ale of Zamin ■ 

dari rights— Buildings appurtenant to Zemin - 
dari , 

Where an inventory filed with the application 
for exeontion of a d6oree specified the Zamin- 
dari to be sold, but not the buildings situate 
(herein the sale passed the Zamiodari only and 


EXECUTION 8ALE— What panes under. 

not the buildinga. 4 A. 381, 22 A. 168 ; Diet. 
(Knox and Raflque . JJ.) 8 A EH A WAT 
alishah v. Muhammud Abdul kabim 
khan. 38 All. 59-31 1.0. 809 = 

13 A L.J. 1098. 

; — What passes under— Joint Hindu 

family— Decree against father— Son's interest 
when passes . 

In the absenoe of any objeotion by any 
member of the family when joint family pro* 
perty is put up for sala in execution of a deoree 
against a manager it may be inferred that the 
intention was to pass the interest of all the 
members of the family in the property, though 
it may be open to other members of the family 
to dispute that intention and to satisfy the 
Court either that the alienation was not 
binding on them that the debt incurred by 
their father was not binding on them or any 
other ground that their interest in the joint 
family property had not passed to the auotioo- 
purohaeer. 44 I. A. 1 Rel. (Mncleod, 0.3 and 
Crump . J.) DADA JINAPPA v . YE8U 0AKHOBA. 

25 Bom L.R. 494 — 
1923 Bom. 489. 


What passes under— 8ale in fofs— 

Realization of proceeds . 

Where property is sold in exeoution in 
several lots, the prooeeds are deemed a9 not 
realized, until the entire amount of purohase- 
monoy in respoot of all the parcels is paid 
into Court. ( Mookerjee , A.O.J. and Fletcher , 
J.) Babendba Nath Mitteb v Mabten 
& CO. 62 I.C. 167 = 33 O.-L.J. 7. 

What passes under— Question of inten- 
tion-impartible estate. 

The question what the Court intended to sell 
and the purchaser intended to buy is a ques- 
tion of faot or rather of mixed law and faot 
and mast be deoided on evidenoe, e.g. the 
oharaoter of the debt, the frame of the suit, 
the judgment and deoree, the terms of the 
sale proolamation, the adequaoy of the price, 
the law »t ibe time of the sale, etc. (Miller 
and Abdur Rahim , JJ.) 80MASUNDABA v. 
MUBUGAPPA. 38 Mad. 328- 

(1913) M. W.N. 86-12M.L T 871- 
181 0. 49 = 23 M.L. J. 698. 


What passes under— Mixed question of 

\ct and law . 

In an exeontion sale what the Court intend- 
I to sell and what the purohaser understood 
» bought is a mixed question of law and faot. 
ow the parties themselves viewed it, at the 
me, is of muoh greater value than evidenoe 
oourabie some twenty years after the tran- 
otion. In determining what the Court 
tended to sell, the state of the law at the tirpa 
sale is not oonolusive. (White, 0 J* and 
hillips, J.) alaqaraya Goondan V. 
INAK8BI NAIDU. 87 Mad ^ 

24 M L.J 

12 1.0 389-11911) * « W 828 ' 
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EXECUTION BILE— What passes under. 

What passes under . 

The teat is what the Court intends to sell 
and what the purchaser understands that he 
bought the question of wbat the Court oould, 
or should have eold does not arise. 10 Mad. 
1241 (P. C.);27 Mad. 131. Foil. ( Baker , 
O.J.C.) BA»A.AM..GlTAB*r m 


What passes under — Bouse and site— 
Sale o ) house without site— Rights of purchaser . 


Where in ezeoution of a money deoree a 
house ie eold without the site on whiob it 
stands, the purchaser oannot get possession of 
the bouse without also getting possession of 
the site. ( Batten . J.C.) RAMASA v. GAMBHIR 
CHANDSA. 6 N.L.J. 23 = 1923 Nag. 130. 

■ What passes under — Rtpfcf, title and 

interest of judgment-debtor— Bights of decree- 
holder in a different capacity . 

An anotion-purohaser in execution of a 
money deoree derives his title from the judg- 
ment-debtor and not from the deoree- holder. 
A purchaser at an anotioo-sale purohaeee only 
the right, title and interest of the judgment- 
debtor and not any right whiob the judgment- 
oreditor might have to set aside or question 
the validity of any deed which bad been 
previously made by the judgment-debtor 
himself. ( Mitra , A. J. 0.) Nabainbao e. 
FATHBLAL. 13 I.O. 907-10 N.L.R. 46. 


EXEOUTOR. 

in the portion directed to be sold. (Lindsay, 
J.O.) Babu Mahendba Nath Dab Sinks »« 
Jadunath Singh. 31 1.0. 262. 

■ What passes under. 

Where the D Register could not be recon- 
ciled with the khatian and khewat and where 
the words " Panob gunda Mmjumle daB gunda 
Pokhta M were used in execution proceeoiDgs. 
Held , the auotioD*purobaser would be entitled 
to five gundas ebare in the village. (Coutls and 
Adami, JJ.) RASIK BEHABl PRASAD OBAU- 
DHDBI V. HiRDENABAIN CBAODHUBl. 

1923{P. 30. 

What passes under— Bent sale for 

whole tenure— One village named % n proclama- 
tion— 8 ale certificate— Effect of. 

In a suit for reoovery of the entire rent due 
in respeot of the whole tenure comprising five 
villages one of the villages B alone was 
mentioned in the plaint and the names of 
other villages were omitted. In execution of 
the rent deoree the property was attached 
under the description of * Bijulia asli maida- 
khri * and in the sale proolamation and in the 
oertifioate for sale the property wbb described 
as two annas eight pies 4 Bijulia as iron 
dakbilk. Held, that the, whole tenure passed 
by the ezeoution Bale &Dd not the village 
Bijulia only. (Chamier, O.J. and Qhar/uddxn. 
J.) Dubga Pbabad v. Dinesbwab Nath. 

4 Pat. L.W. 847-43 1 0. 384- 

(10181 Pat. 8. 


What passes under— Trees— Pass with 

land—Qhade rights. 


EXECUTOR. 

See also (1) ADMINISTRATOR. 


A sale in ezeoution of trees belonging to the 
judgment-debtor passes the right, title and 
interest of the judgment-debtor to the purcha- 
ser and the former oannot olaim any shade 
right in respeot of those trees. (Afifra, J.O.) 
GANGARAM V. YA8HODABAI. 42 I 0 281 — 

13 Ji.L.R. 103. 

— What passes under — PaKdtfp of— 

Person not a party . 

Persons who are not patties to a deoree are 
not bound by it and ordinarily «ale in ezeoution 
does not operate to pass property of persons not 
bound by it, (Lindsay, J.C.) Jadu NATH 
Binge v. afzal khanam. 8 0 L.J. 191- 

7 O.L.J. 862-6? 1 0. 520- 
2 U.P.L.R. (J.O.) 118 

What passes under— Bale of portion of 

the judgment debtor’s property without etatement 
of hw proportionate shares. 

In ezeoution of a joint and fevetal deoree 
against the defendant and hia co-sharers, plaint- 
iffs applied for sale of the joint properly, of 
whiob only a portion was eanotioned. Plaint* 
Ifls bought it at the sale. But the sale procla- 
mation and the sale oertifioate did not oootain 
the proportionate interest of the several judg- 
ment-debtors. Held, that the auotiou-paroha* 
sere must be deemed to have purchased the 
*ho!a and not merely the defendant’s interest 


(9) PBOB. AND ADM. ACT. 

Rights of— Probate— Effect of— Grant 

— Administrator . 

The authority and title of an exeoutor is 
derived from the will of hia testator and not 
from any grant ol probate. The personal pro- 
perty of the testator Including all rights of 
action, vests in him upon the testator’s death, 
and the consequence is that he oan institute 
an aotion in tht> oharaoter of exeoutor before he 
proves the will. He oannot obtain a deoree 
before probate, but this is not because his title 
depends on probate, but because the production 
of probate is the only way in whiob, by the 
rules of Oourt, he is allowed to prove his title. 
An administrator, on the other hand, derives 
his title only from the grant. (Lord Parker.) 
QOONA Mavana Kena Roona Mbyappa 
Cbbtty V . Soona Navana Euppbamanyan 
OBBTTY. 20 0 W N. 833- 

(1916) 1 H.W.N. 481-18 Bom. L R, 642 — 
114 L.T. 1002-431 A. US- 
88 L.J. (P.O.i 179-38 1.0. 824- 

(1916/ 1 A.O. 603. 

[See also 30 M.L J. 888-38 1.0. 1- 

20 M.L.T. 80 (P.C.), 
Acceptance of offl:e. 

Where an exeoutor aooepts oflloe and acqui- 
res property bb euoh he ia estopped from setUng 
up hia own title to the property until he 
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EZBCUTOR. 

obtained a valid disobarge. (Lord Macnaugh - 
ten). BRINIYASA MOORTHY v Venkata- 
VARADA. 34 Had 237* 15 C W H. 741- 
8 A.L.J 774=13 Bora LR3 0- 
(101I)2M.WN 37i-14 C LJ 61- 
21 M.L.J. 669 = 11 I C 447 = 
10 M LT 263 PC.). 

[Affirming 29 Mad. 239= 16 M L J 238 = 

1 M LT. 71.] 

■ Minor legatee —Deposit of sum in Bank 
—Breach of trust by executor — Liability of 
Bank— Limitation Act, Arts 48, 60, 12C. 

Where in pursuance of tb* directions of a 
will, the executors deposited a sum of money, 
in a Bank to accumulate until the minor 
legatee attained majority, but some time before 
the event, drew out the amounts. Held in a 
suit by the legatee against the Bank for the 
amounts thus drawn out, in the abeenoe of 
notice, actual or constructive, that the depo- 
sitors were aoting as trustees io the matter, the 
Bank was not privy to any breach of trust ; 
that the moneys were deposited as executors 
and as such the Bank was entitled to deal wkh 
them. For purposes of limitation, the suit 
must be treated as one for conversion in which 
oase Art. 48 would apply or for money had and 
reoeived for plfTs. use in whiob case Art. 62 
would apply, bat not Arts. 120 or 133. 
(Macleod. C.J. and Shah , J.) BANK OF 
Bombay v. F-zulbhoy Ebrabim. 

24 Bom. L.R. 813=1923 Bom. 153. 

Liability to render accounts— Retention 

of assets— Debts— Onus. 

Where an exeoutor is sued for accounts, the 
onus lies on him to prove that he was a oreditor 
of the estate of the deceased testator at the time 
of bis death and that he was consequently 
entitled to retain the assets of a portion of them 
towards the debt. ( Mookerjee and Cholsner , 
JJ.I PULIN BEHARI DEY V. 8ATYA CHaRAN 
DEY. 36 O L.J. 367 = 1922 Cal. 79. 

Indemnity- Delay in filing accounts 

does not affect right to idemnity . 

The exeoutor has no power to otrry on businees 
carried on for indefioite time where they were 
not authorised by will. Exeoutor is personally 
liable for incurring debt6. (Greaves J ) 
BUDBIR Cbandra Das v Rasseswari 
OBAUDBURI. 33 0 LJ. 40. 

■ '- Co-executors— Powers of. 

Where there are several exeoutors the powers 
of all may, in the absence of any direotion to the 
contrary in the Will may be exercised by any of 
them who has proved the Will 27 Gal 683. Foil* 
(Mookerjee ani Panton, JJ i Rani HEMANGINI 
DEBI V. 8ARAT BUN DARI DkBYA. 

661.0. 883 = 31 0.L J. 437. 

Execution of ditree against — What 

passes. 

Where a widow was appointed executrix of 
the estate of her huaband who had two 
minor eons, and Probate was granted lo her 
and a decree wea passed against her for 


EXEOUTOR. 

arrears of rent, and an occupanoy holding of 
her husband was sold in exeouticn, held, that 
the whole of the holding passed uoder the sale, 
and not merely her title, right and interest in 
it, although her executorship may be deemed 
as closed on iho attaining of majority of the 
sons, as the eons allowed their mother to remain 
in possession. ( Mookerjee , A C.J. and Fletcher , 
J.) Mabendra NATB MONDAL v. BHam* 
SUDD1N. 88 O.L.J. 198-62 1 0 3U = 

3 0 W.H 279. 

De son tort — Accounts — Suit for 

account by one against representatives of another. 

Plaintiff and another as executors under the 
will of a Hindu lady took oat probate but the 
estate was administered by the latter alone 
during bis life time. Held , that the defendants 
representatives of the exeoutors who assumed 
management were in the position cf trustees 
de son tort and it was not open to them to deny 
their liability a9 such or to oontend that they 
were trespassers and could not thereforo be 
liable to render accounts. The rule of English 
law that no liability as executor de son tort 
oan arise where there is a personal representa- 
tive did not apply in this case where plaintiff 
the rightful executor took no part in the 
administration when the defendants were 
intermeddling with the estate. The trustee 
represents the cestui que trust and the suit 
for accounts at the instance of the plaintiff 
was maintainable against the defendants. 
(Chatter jee and Panton, JJ.) DHANPaT 
Binqb V. Mobesb Nath Tkwari 

37 I.C. 803 = 24 G.W.N, 752. 

Rights of— Debutter created before will 

—Executors— Title to debutter property. 

The executors of a will before the date of 
whioh a debutter had been oreated by the 
testator, wll not get vested with the Debulter 
property and are not entitled to maintain a 
suit in respect thereof. [Woodroffe and SmiCher f 
JJ.) Mohendra Nath v. Gour Chandra. 

46 1C. 837 = 22 C.W.N. 860. 

• Representation of estate — D/cree 
obtained by— Purchaser by executor— Family 
arrangement. 

Tbe fruit of the decree obtained by an exe- 
outor as such goes to the benefioial owners of 
the estate ( Fletcher and Smither, JJ.) 
Krishna Poomoda Das v. Kedar Nath. 

41 1.0. 732. 

Powers of -Reference to arbitration. 

An exeoutor or administrator is under certain 
circumstances, for example, for tha settlement 
of any debt, acoount or olaim in relation to the 
estate in hie hands, competent tc make a 
reference to aroitration ; such right caunot 
be disputed when exercised within the limits 
of his authority. But an executor cannot 
mak 3 a reference to arbitration with the avowed 
purpose that the terms of the will may be 
modified and arrangements made for the 
management and distribution of the estate 
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RXBQUTOR. 

oootrary to the directions of the testator. 
I Mocker jet and Beachcrof JJ.) QOUDAMIN1 
OH08B V . GOPAL CHANDBA GHOSE. 

19 OWN. 948-28 I.C. 557-21 O.L.J. 273- 

- — — — Accounts — Residuary legatee — Right to 
claim account from executor. 

A residuary legatee under a will ie entitled 
to olaim an account from the executor bo far 
as ia necessary for ascertaining what the resi- 
duary share ie, and an executor cannot plead 
that he is dieobarged from the liability because 
he has fifed oertain accounts in the Probato 
Court. (.Jenkins, C.J. and Mookerjee . J ) 
KHETBAMANI DASBB V. DeiRENDBA NATH 
ROY. . 23 1.0 370-41 Cal. 271. 

- •"'• Liability of— Rents. 

The oxemtots are personally liable tor the 
rent of the estate vested in them and not the 
benefioiaries who might ultimately be entitled 
to the property. (Mookitjee and Teunon , JJ.) 
BIJOY OHAND V. PABBATY OHARAN. • 

10 I.Q. 560 = 16 C.L.J. 458. 


——Representation of estate — Qeirs of exe- 
cutor^ Whether can enforce an agretment enter, 
edinto xoith the executor by thitd person. 

.The heirs oi an exoouior have no Lcus 
standi to enforoo an agreement entered into 
between the excontor and a third pereoQ in 
oonneotion wtth the administration ol the 
estate after the executor’s death in the absence 
of an authority from the Court. The pereon 
duly authorised to administer the toatatoc's 
estate under Aoi V of 1831 after exesutor’a 
death ia the proper pereoa to enforce the agree- 
ment. (Qhah Din and Lt-Rossignol , JJ.) 
DITTA Ram V. Rup Chand. 31 I.C. 802 = 

1 * 132 P. W.R. 1918. 


■De son tort — Suit 


against— Leg 


representative as party to suit t 

Where an oxeoutor de son tort takes possi 
*ion of all the assets of the deceased, a suit f 
.general administration oaa be filed wltho 
joining the iegal representatives and in oae 
where be takes possession of only a part of t 
assets he oan be made aooouotabla for the pa 
ho aotually took possession of, without joiuii 
the legal representatives. But where admin 
tration is sought for the entire estate in oaf 
where the exeoutor de son tort has tak 

I?.*!!!*!' 00 ,? 1 , 0D L y * the le « al 

would aluo have to be added. (Sehioat 

pi utti hotter and Kumarasvai 

f M,NDAB 0F BHADRaohalls 

». Sri Baja Vbnkatadbi appa row. 

iewbi’ « N 833 

81 U L T iP l < H 0 )-16 L.W. 389 
18 M- 190 = (1932) Mad. «E 

- Legatee seeking possession —Proeedut 

(.fl.t. 0 , *®^ ao or a PUMhaser of hie latere 
tha k fl!^ !“ aotaal Possession ol hie share 

18 Lr.W. 689-1922 Mad. flfl 


EXPECTANCY. 

'Joint executor — Retiewal of debt. 

One of the joint exeoutora has powers ol 
renewal o! debt barred by limitation* 
[Oldfield and Venkatasubba Rao, 3 J.) ALAMUBI 
8ITAETMA6WAMI V. PBALIVaDI bhayan- 
Kabnam annam Venkata Raghava- 
charxulu. 16 L W. 52 ** 

(1922) M.W.N. 218 = 30 M L T. 344 = 
42 M.L.J. 599 *= 1922 M. 214. 

Management of estate— Lending money 

by, to another executor. 

It it i9 not so directed in the testator's will, 
one executor cannot lend money to another 
executor without security, lo India there 
are no separate forms ol aotions for every suit, 
like these in England and hence the rule ol 
Eoglish Common Law, forbidding an action of 
Dtvesiavil beiDg brought by one exeoutor 
against auo'.her, doe6 not apply in India, 
(Sadosioa dipar and Napier , JJ f ) VABDA- 
BAJULU CHBTTY u. RAJAMMA. 2 L.W. 322 = 
30 1.0. 63 = (1913; M.W.N. 282. 

‘Confracfs Personal liability . 

Upon a contract of borrowing made by an 
exeouior he ieonly liable personally, and cannot 
be sued as exeoutor ao as to get execution 
against the assets of the testator. 7 O.W.N. 
101 ; 3i Oal. 353, Ref. In speoial oases however 
the estate may be liable. (Danieis. A.J.C.) 
Babu anantram v. National Bank ov 
Uppeb India, Ltd. 66 I.C. 116 = 9 O.L J. 94, 

Liabitiff/ of— Trustee. 

An exeoutor becomes a trustee when gener- 
ally speaking the funeral and testamentray 
expenses and the debts are discharged, the 
legacies are paid and aums are set apart for 
investment in the trust created by the will. 
(Prart, J.G.) Hemandas Rambakhiomad o. 

OHEUJAB.il DHAIiLOMAI,. 33 1.0. 554- 

9 8.L.R, 131. 

EXECUTRIX, 

8ee EXECUTOR. 

EX PARTE. 

See (l) civ, Pro. Code, s. 9 , r. 13, 

(2 ) Judicial Proceedings 
EX PARTE 0A8E8. 

8 #b 11) Civ. Pbo. Code, o. 9. 

(i) Praoticb. 

EX PARTE OBOREB. 

See (1) Civ. Pbo. Code, 0. 9. 

(3) Practice. 

EX PARTE JUOQMBNT. 

See (l) Civ. pro. Code, 0. 9. 

(3) Practice. 

EX PARTE ORDER ABSOLUTS. 

See Civ Pbo. Cods, O. 3i. 

EX PARTE PROQEEDINQ8. 

See Oiv. Pbo. Oode, O 9. 

EXPECTANCY. 

Bee T. P. AOT. 8. 6. 
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EXPENSES OF WITNESSES. 

See Civ. Pro. code, 

EXPERT 

See Evidence act. 8s. 45, 60. 

EXPERT EVIDENCE. 

See Evidence act, 8. 45. 

EXPERT OPINION. 

See Evidence act, 3. 45. 

EXPRESS MALICE. 

See (1) MALICIOUS PROSECUTION, 

(2) Tort. 

EXPRESS TRUST. 

See (l) Trust. 

(2) Trusts aot. 

EXPROPRIETARY HOLDING. 

See (1) Landlobdjand Tenant. 

(2) Occupancy Holding. 

HXPROPRIETARY TENANCY. 

8ee agba Tenancy act. 

EXPROPRIETOR. 

See agba Tenancy act. 

EXPUNGING FROM RECORD. 

See (l) Civ. Pro. Code, 8. 151. 

(2) Practice. 

EXTENSION OF TIME. 

See Oiv. Pro. Code. 8s 148, 151 and 0. 34. 

EXTINGUISHMENT OF CHARGE8. 

See (1) B.T. ACT, 8s. 159-163. 

(1) T.P. ACT. 8. 101. 

EXTINGUISHMENT OF RIGHT. 

See (l) Limitation act, 8. 28. 

(2) Merger. 

(3) T. P. act, 8. 101. 

EXTRADITION AOT (XXI OF 1879). 

8. 14— Transfer of a case . 

As to the first of these prayers we think that 
we have no power to order the transfer of an 
enquiry under the Extradition Act, 8. 14, as 
the Magistrate’s competency to hold the 
inquiry depends upon the authorization of the 
6xeontive Government and the High Court 
cannot request the Government to appoint 
another Magistrate with such powers nor 
diotate the procedure to be followed. (Hill and 
8Utens, JJ ) In re MOHUNT DEV DAB. 

38 Cal. 550 = 12 Or. L J. 346 = 10 1.0. 940 = 

15 C.W N. 735. 

EXTRADITION ACT (XY OF 1903). 

Action of Magistrate under— Charter 

Act , S. 15— Appellate jurisdiction. 

The D. C. Magistrate aoting under the 
Extradition Aot is not subjeot to any appellate 
or revisions! jurisdiction. Ho makes an 


EXTRADITION AOT (XY of 1908), 8. 6. 

inquiry and reports the results to Government. 

( Casperse and Shartuddin , JJ.) RUDOLF 
8TALLMAN V . EMPEROR 39 Cal. 547 = 

10 1.0. 018 = 12 Or L J 322 = 
15 OW.N.737. 

■ 3. 2, Chap. II Chander Nagore ’ 

is Foreign Slate— Procedure. 

' Chander Nagore, 1 is a Foreign State as 
defined by the Aot and the procedure provided 
by Chap. II of the Aot should be followed before 
surrendering an offender to the Authorities of 
that state. {Buzkland. J.) In re CHLE8TE 
CULLINGTON. 22 Of. L.J. 691 = 63 I 0. 819 = 

48 Gat. 328. 

S. 3 — Detention pending enquiry — 

Legality— Habeas corpus. 

Detention of a fugitive oriminal pending the 
consideration of the report of the investigating 
Magistrate by the Government is not illegal. 
The High Court’s power to issue a writ of 
habeas corpus is not taken away by 8. 3 (6) and 
(7) of the Extradition Aot but where neither 
the arrest nor the detention is within its 
jurisdiction the High Court oannot issue 
habeas corpus. ( Chaudhuri , J.) TOPY v. EM- 
PEROR. 20 Or. L.J. 257 -50 1.0. 17 = 

48 Cal. 52. 

B. 3— Bail. 

The Aot provides for bail to be furnished by 
persons aooused of oertain orimes and the 
matter is one whioh is governed by the proce- 
dure in the Or. P. Code. The High Court has 
the fullest discretion in the matter. ( Casperet 
and Sharfuddin, JJ.) RUDOLF STALLMAN t>. 
Emperor. 10 C.W N 736 = 12 Or. L J 358 = 

10 I.C. 958 = 38 Oal. 547. 

8s. 0 (4) and 10— Custody tor a period 

exceeding two months— Right to a discharge— 
Escape from lawful custody —Theft— Extradit- 
able offence — Extradition proceedings — Habeas 
oorpus. 

The warrant of arrest under whioh the accu- 
sed was arrested in extradition proceedings 
referred to the offence of esoapipg from lawful 
oustody but the warrant was issued on a peti- 
tion charging him with theft whioh is an 
extraditable offence. Held, that the extradi- 
tion proceedings were taken in respeot of an 
extraditable offence. In the oiroumstance of 
the case, the aooosed who bad been in ouatodj 
for a period exceeding two months had not 
been committed to prison under 8. 3 (4) of the 
Extradition Aot, and consequently 8. 3 (10) 
was inapplicable to entitle him to be disoharged 
by the High Court. An application for trans- 
fer for a writ of habeas corpus and for bail refu- 
sed on the merits. 38 Cal. 647, Ref. Per 
Woodroffe , J. Semble— The High Court has 
no general superintendence ovor snoh extradi- 
tion proceedings. It would have no jurisdic- 
tion to grant bail. ( Sanderson , C.J. and- 
Woodroffe . J.) A. 0. TOPS v . EMPEROR. 

20 Or. L.J. 241 = 49 1.0. 913 = 46 Cal. 31. 
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EXTRADITION AOT (XV of 1S03), S. 7. 

Ss. 7. 8 and 8A — Not mentioned in 

treaty with Hyderabad State— Power of British 
Magistrate to grant bail—Cr. P. Code, S. 496. 

The oOeDoa oi cheating is an extraditable 
offence so far as British India is concerned, 
notwithstanding its omissioa from Artiole 4 
of the Treaty between the British Government 
and the Hyderabad State. A British Indian 
Magistrate to whom a warrant ha9 been 
addressed under 8. 7 of the Aol has no power 
to admit to bail a person arrested under it apart 
(tom the provisions of 8s. 8 and 6-A ot the 
Act. (Heaton and Hayward, JJ.) In re 
Murlidhab Bh AG wand as. 43 Bom. 310 = 

48 I.C. 674 = 20 Or L.J. 34 = 
20 Bom. L.R. 1009. 

— — — Sa. 7 and 22— Certificate— Extradition 
Rules, R, 3— Political Agent— Warrant issued 
on requisition of Native Slate— Certificate for 
trial of accused in British India— Subsequent 
recall of certificate— Accused ordered to be tried 
in Native State. 

The Politioal Agent has no power to oanoel 
the oortifioate already granted and the subse- 
quent order for the trial of the aooueed in the 
Native State must be set aside. R. 3 of the 
Rules ander the Indian (Foreign Jurisdiction) 
Order in Counoil, 1902, and under S. 22 of the 
Extradition Aot do not control 8. 188, Or. P. 
Code. The rule contains a reminder to 
Politioal Agents of their duty to oonaider the 
advisability of issuing oertifloate prior to 
issuing any warrant. A oertifloate under 
8. 189, Or, P. Code, oao be issued even after a 
warrant has already gone out. < Batchelor and 
Heaton. JJ.) In re VAZIBSAHEB Allisahbb. 

18 Or. L.J. 837 -ffl 1.0. 809 = 
14 Bom. L.R. 377. 


Where a warrant is issued under the Aot by 
Political Agent, the exeoutlon by the Distriot 
Magistrate is an executive aot and the Hitrh 
Court oannot interfere in revision but the 

r am °« t .u h8 n Hl | h i ]o J attt0 under 

8. 491 of the Or. P. Code is left untouched by 

{Je w nkin3 ' G J ‘ a » d Teunon. jJ 
auLLi Saho u Emperor. 4 a cal. 793 = 

„ 335 - lfl 0r - L * *1- 
18 Q.W.N. 221 = 21 C.L.J. 112. 


14 Or. L J. 67a =21 1 G. 893 = 

18 Q.W.N. 889. 

under 8. ~° r ’ M,nai jested 

e m a . . • ■ 1 i 


Voi. ni -11 


FACTORIES ACT (XII of 1911), S. 24. 

under 6* 16 of the Aot. (Jenkins, C.J. and 
Teunon, J.) Gui»LI 8^HU v. EMPEROR. 

19 O.B.N. 221-21 C L.J. 112 = 
26 I.C. 335 = 10 Or. L.J. 31 ~ 

42 Gal. 793. 

8. 15— Propriety of warrant — Uigh 

Court — Jurisdiction. 

Thoagh 0. 15 of the Extradition Aot ousts the 
jurisdiction of High Court to enquire about 
propriety of a warrant if it is issued under 
Chapter III of the Aot, yet where an order of 
a Magistrate is sought to be juetiBed ae derived 
from the ordinary law whiob in fact does not 
give him jurisdiction, the order ia open to 
revision by the High Court at the instance of. 
the party whose liberty ie affected by it. 7 
Bom. L.R. 1 63 Ref. Where a warrant was 
issued without any evidence and without 
reporting the issue lo the Politioal Agent 
the order was bad under S. 10. clauses (1) and 
(2) oi the Extradition Aot. (Imam and Chap- 
man. JJ.) EMPKBOB 0 . GULLI 6AHU. 

41 Gal. 400 = 14 Cr, L J. 678 = 
21 I.C. 993-18 Q.W.N. 889. 

EXTRAORDINARY ORIGINAL OIYIL. 
JURISDICTION OF HIGH OOURT. 

See Respective High Ooobt Rules. 

EXTRA TERRITORIALITY. 

See Jurisdiction. 

EXTRINSIC EYIDENOE. 

Sea Evidence act, 8. 92. etc. 

FAOT, FINDING OF. 

See OlV. Pbo. Code, 8. 100. 

FAOTOB. 

See CONTRACT AOT, 8s. 171 AND 182.. 

FAOTORIE8 AOT (XY OF 1881). 

Si 17— ‘Occupier,’ meaning of. 

The word ‘oooupier’ in 8. 17 of the Aot bears 
the same meaning as it bears in similar 

r * 81 n 8 * 9 a ^ • that is. a person who 
regulates a faotory and oontrois the work that 

w„ doDe thar9 - ( Batchelor and Rao JJ }. 
i-MPEBOR v. OHANJI GOVINDJEE. ’ 

14 Or, L.J. 384 = 20 I.C. 141 = 

18 Bom. L.R, 828. 

(XII OF 1911), 

n t a and 27 — TFonten — Employment 

oA during night— Inspector of Factories, power 

em A oL°in 0 BOr °' a . ,a0lQry is P^fciled hom 
W °. m l Q ,or ui 8 ht exoept wit* 
n i r ° * h . e IoB P eotor of Factories and 
one who does so. is guilty of an infringement 

uight° a d U ty D 8 1 (Hiftl S» pl ° and ° * sluS?“ 8 JJ^ 
0000LA8 v. BMPERqa, cftuarf, .JJ,)i 

19 A 1.0.298 = 

13 k L !' fl W-»U P,L.R. (AIL) 85. 
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FACTORIES ACT (XII of 1911), S. 29. 

Ss. 29 and 41 — Liability of manager 

and occupier— Joint and several . 

Liability of the occupier aud manager of a 
factory to be sentenced for ao offence uoder 
8. 41 i9 joint and several. Where, therefore, 
both are tried jointly for an offence under the 
section they cannot each be sentenced to the 
maximum peoalty provided by the eeotion but 
their joint liability to pay fine should not 
exceed the maximum. ( Shah and Crumps JJ.) 
Vrijavallbhoda Das v. Emperor. * 

43 Bom. 220 = 38 I.C. 132 = 21 Cp. L J. 728 = 

22 Bom. LR. 904, 

8b. 41 and 42 — Occupier— Manager — 

Separate sentences if legal. 

Separate sentences of fine on the occupier 
and manager in one trial under S. 41 of the 
Act are illegal. An 1 occupier’ is the controller 
for the time being of the faotory and may be 
either an owner or a lessee or a mortgagee with 
possession. The manager merely carries out 
the oocupier’a orders to work the faotory. If 
there is no manager, the ocoupier himself is 
deemed to be the manager. ( Le Rossignol. J.) 
Niranjan L*l v Emperor. 

13 P R (Cp.) 1918 = 43 I.C. 139 = 
19 Or. L J. 498= 21 P.W.R. (Or.) 1918. 

8. 41 (a )— Legality of conviction — 

Employment . 

The Indian Factories Aot is a ppeoial Aot, 
and in the absence of definite evidence to show 
that a boy, seven or eight years old, was 
employed or allowed to work in contravention 
of the provisions of the Aot, a conviction under 
B. 41 (a) is illegal. [Knox. J.) 8ANEHI Ram 
v. Emperor. 20 Or L J. 236 = 49 I C 860 = 

17 A.L J. 223. 

■ — 8. 41 (a) — Workmen employed to work 
after prescribed time— Separate conx>ict%on . 

The Manager of a Mill who employs a 
number of workmen to work in bis Mill after 
7 P.M. is liable to be oonvioted and sentenced 
separately in respect of eaob suoh workman 
under the provisions of 8. 41 (fl) read with 
8. 29 (11 of the Factories Aot. ( Bhah and 
Hayward. JJ.) EMPEROR v. JOHNSON. 

20 Cf. L.J. 837 = 53 1.0.033- 
21 Bom. L.R. 1059. 


FACTUM VALET. 

See Hindu Law— ( l) adoption* 

(2) MARRIAGE. 

FAIR COMMENT. 

See Tort— Defamation. 

FAKIR. 

See Mahomedan Law. 

FAL8B IMPRISONMENT. 

8ee TORT. 

FAMILY ARRANGEMENT. 

ACQUIESCENCE IN, FOB A LONG 
PERIOD 

Compromise , what ib. 


FAMILY ARRANGEMENT— Acquiescence In, 
for a long time. 

CONSIDERATION. 

Descendants and Heirs. 

Limited Owner 
Meaning and tests of. 

Minors, when round. 

Mistakes, Effect of. 
proof. 

Registration if Necessary. 
Transfer of Property, whether 
essential. 


Acquiescence in, for a long period. 

Acquiescence in, for a long period — 

Estoppel. 

A Hindu died iu 1656 leaving behind bun 
a widow aud three daughters. Uoder an 
arrangement Id 1875 the widow divided the 
whole of the property among her three 
daughters aud her grandsons then living. 
The daughters and grandsons entered into 
immediate possession of their lots and muta- 
tion of names wa9 effected in their favour. 
Subsequently each of the daughters dealt 
with the property allotted to her on the 
division as her own absolute property. In 
1884 one of the daughters sold a portion of 
her share of the property to the defendant. 
She died in 1912, and in 1913, her surviving 
sister brought a suit for reoovery of posses- 
sion of the property alienated olaiming that 
in consequenoe of the death of her mother 
and eieters, ehe had beoomo the sole heir of 
her father and was entitled to possession. 
Held , that the plaintiff was bound by her own 
agreement and that in jiew of the long period 
of time wbioh bad elapsed sinoe the arrange- 
ment was made she oould not be allowed to 
repudiate the agreement and to impeaob a eale 
whioh wae made on the faith of it. {Viscount 
Cave.) Mussammat Habdei v. Bhagwan 
8INGH. 24 0.W N. 103-2 P.L.T. 237 = 

80 I 0.812 = 18 L.W. 436 (P.0.) 


Acquiescence in, for a long period — 

Binding nature— Conduct of the parties. 

A family settlement of a disputed olaim 
arrived at without fraud or oonoealment is 
binding on the parties and cannot be reopen- 
ed, especially when it has been aoted upon 
and carried out. 42 Oal. 801 (P. O.) referred 
to, 'Piggott and Kanhaiya Lot, JJ*) BALDEO 
8INGH V. UDAL 8INGH. 43 All. 1- 

18 A.L J. 877 = 88 1.0. 732 = 
2 U.PL.R (All.) 202, 


Acquiescence in, for a long period— 

Binding nature of— Acted upon for a very long 
time. 

In a case referred to arbitrators disputes 
bad arisen between a daughter and the 
daughter’s sons by another daughter of one C 
in respeot of property left by O. The arbitrators 
gave a portion of the property to the daughter 
and the rest of the property to the daughter’s 
sons by another daughter. The award was 
made a rule of Court and aoted upon for a very 
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AM1LY ARRANGEMENT— Acquiesc^ace in, 
for a long period. 

long lime, Beld , that the Award was a family 
arrangement which wat binding not only upon 
the aomal parties to it bus upon the whole 
family. 33 A. 366 Ref, {Richards. C.J. and 
Banerji , J.) MADAN Lal v. CHUTTAN SINGH. 

18 I.C. 297-10 A L.J. 101. 

■ ■— Acquiescence in, /or a long period 
Long acted upon— Repudiation. 

Where two daughters entitled to joint posses- 
sion of the entire estate for the whole of their 
lifetime earrendered a portion of their interest 
and allowed J who had po immediate right of 
any kind to obtain possession of an area of 10 
bighas and odd oat of the whole property 
whereby J aoqaired a substantial benefit which 
be has been enjoying ever aiooe, held , that under 
these oiroumstanoea J could not be allowed to 
turn round and repudiate the arrangement 
claiming as a reversioner to the last foil 
owner. iLindsay, J.C.) JAGBSHAB v. BHU- 
SHAN. 24 0.0. 8. 

Oompromlae. 

r --rQomprwiv by /cmjle heir in suit by 

her*- If upon her sons . 

A bona fide and final settlement of disputes 
aod of the rights of eaoh party in a suit by a 
female heir to establish her title as heir to 
her father's property, is binding upon the 
reversioners, tChatlerjea and Duvil JJ ) 
bhbinath Bose v. nibaran. 53 i o. 9i8«= 

29 G.W N. 809. 

Consideration. 

-^^-Consideration- Provisions invalid- 

n n L.ir ihma . 0t open suocssaiva 

IfV. »D4 »B po) validated by 
' *» Dd iosertion of 

Si" N ‘' V4B 018 “if 

31 M.L T. 79 iP 0.)»3I Bom L.B. 1287 — 

MO-37 O.W.H. 101- 

/ 8 r®5 V 389 -37 O.L 0 58- 
21 A L.J. 1-1922 P.O, 107 (P.O.). 

a 8eU1 ® m «“» (here moat bo 

5 f A'tss? ytx*r“Tifis t* 

b... £* “St •» ■« 

tbo defendant pat, ?J on !!.l f en °® wh «« 

«fcrran5?B 


FAMILY ABRAN GBMENTr-GoneidetatloB. 

there was do (amity settlement aod the 
plarotifls, who were the reversionary heirs and 
no party to the settlement, were not bound by 
it. [Richards, 0.3. and Rafique. J.) HlMMAT 
Bahadub V. Dhanpat Rai. 38 All. 338 = 

3S 1.0. 148=14 A. L.J. 840 


■Consideration — Validity. 


A compromise of a suit by a Muhammadan 
wife for the reoovery of her dower, whereby the 
wife accepted in lieu thereof a life estate in a 
portion ol her husband’s estate and the 
husband a similar life estate iD bis remaining 
property and it was agreed that alter their 
death the entire property should be taken by 
the children ie a valid family settlement accor- 
ding to Muhammadan Law. (Sfanlep, C.J. 
and Banerjee. J.) Nasibol Haq v Fyaz- 
ul Rahman. 33 All. 457=9 I.o. 830= 

8 A. L.J. 278. 


Consideration— Hindu widow— Rever- 
sioner— Settlement on daughter. 

Where the Hindu reversioners parted with 
their rights for a sum in oash in favour of the 
widow so as to allow her to endow her daughter 
on marriage, the transaction was hold to 
be valid family arrangement oonolusively. 
[Batchelor and Heaton, JJ.) ABHISANG Tiba- 
BHA1 V. RAISANJ FaTESANQ. 

16 I.C. 861 = 14 Boro. L.H. 802. 


. ; — Consideration— Booa fide dispute with 

female owner - Duty of Court to uphold 
arrangement— Reversioners, if can question . 

The several members of a family efleoted a 
Settlement of tfegr dispute eaoh relinquishing 
all oiaim id respeot of all property id disputo 
other than that falling to hie share and reoog 

nizlog the right of the others as they had pro- 

vionsly asserted it to the portion allotted to them 
respectively. The settlement thus effeoted was 

f 6 am?i^ fl . 8etll8 “ 6n * ,0C the beneflt of *ho 
n® 7 '? Partition of the ostate followed thore- 

Oonrull-. K aot0d 0D i,B ‘«nid. The 

faUUmlt b ° UDd C ° giV8 ,011 eflacl ‘0 it. Buoh 
k 18 D ° opan ‘° ob ieo‘ion by rever- 

li somi y T?k 8 01 * 8ai ‘ t0 B8Ublish their right 
Gu.r TT f tb D 8 pt 0 P er ‘ iM ’ (Chaffer, -re and 

ss b ° se 

dTT Consideration — Disputed claim — 

* rom Aejingwia?!- 

J ’sssnsizt t!E3 ts;“ 

Su e H \ W , hiQh ‘ ha hereto are aot 

Ehriiu 1 l ° l 6 " 7 * i8noro or r *P“8iate. This 
18 howev6r - Inapplicable to a oaee 

wh^n \ s * WftB no aiflpate to Put an end to 

2-Srj WLMtlsS 

as - -trir?* 

Hooker U* 11 \ Woodroffe and 

SEiiiLXg 1 * BrBa .Vi hif? 

88 0 , L.J, 801 . 
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FAMILY ARRANGEMENT— Contlderation. 

Consideration. 

Family settlement between members of a 
family ie binding only when there are bona fide 
claims on either side and a full disclosure of 
facts od either side. [Chatter jee and Mullick , 
J.) SHAM LAL r. RAMESHWAHI BASU. 

38 1.C. 273 = 33 O.L.J. 82. 

Consideration — Widow — RepiLdiation. 

Where under a family arrangement an agree- 
ment was entered into by whioh a reversioner 
was put in possession of some property by the 
widow and there was a good consideration for 
the agreements executed by them by whioh the 
reversioner abstained Ircm suing to set aside 
the gift by the widow, the widow or her trans- 
feree are not entitled to sue for possession of 
property and to repudiate the contraot. (Reid, 
O.J. and Kensington , J.) Muhammad Umab 
ALI v. AMAN ALL 281 P.L R. 1911° 

.12 I.G. 140 = 170 P.W.R. 1911. 

Consideration — Separate releases— 

Value of. 

In family arrangement to settle family affairs 
and have peace among the female members if 
separate releases are executed by the members 
of its various branches in favour of the sole 
senior member of one branch, eaoh of such 
releases will be valid and binding as one of a 
series of transactions by whioh the family arrang- 
ment was secured and when a major member 
executes a release deed on the footing that 
oertain debts exist, the deed is prima facie 
evidenoe of the existence of sooh debts (Wallis, 
C J. and Seshagiri Aiyar, J.) ABDUL HUSSAIN 
v . Mahomed ibbahjm. 3 L W. 879 = 

33 1.0. 243 = 19 M.L.T. 348. 


Consideration— Binding nature ol — 

Inquiry into antecedent rights of parties. 

Id judging of the validity uf a compromise, 
Courts are not entitled to inquire into the 
rights of parties as they etood before the com- 
promise to see whether the compromise has 
recognised them, the inquiry should be 
restricted to the question, whether the olaim9 
advanoed by either side were bona fide and 
whether the compromise really is in settle- 
ment of such olaims. Every compromise may 
involve the giving up of certain olaiHH to 
which a party may be rightly entitled, and 
the acquisition of interests to which he may 
have no claim. But if such compromise is a 
settlement ol disputes advanced bona fide , then 
prima facie, it ou R ht to be upheld. This 
reason applied with greater force in oases of 
family settlements where the peace of the 
family is involved, and especially so when the 
settlements were efleoted long before the 
date of the dispute between the parties. 
( Sundara Aivar and Ayling , JJ.) AUTHI 
LAKSHMI tJ. ANNA8AMY AIYaB. 

23 M L J. 104 = (1912 > M.W N. 096 = 
13 I.G. 723 = 12 M.L.T. 140. 

Consideration— Present or future dis- 


putes 


To validate family settlement, it is not 


FAMILY ARRANGEMENT— Descendant! and. 
bein. 

necessary that there should be au existing 
dispute. It iB sufficient that there should be 
the possibility of a future dispute whioh might 
result in litigation. The avoidance of future 
litigation and the consequent preservation^! 
the family property is sufficient consideration 
for a family settlement. ( Lyle and Ashworth , 
J.Cs.) GANDBABP SINGH V. NIBMAL SINGH. 

22 0.0. 300 = 34 1 0. 325-6 O.L.J. 329. 

Descendants and Heirs. 

——Descendants and )ieirs—Will creating 
a division — Document . 

Where a document styled a will but effecting 
a division of family properties in prasenli 
amoog the sods of the executant was acted 
upon by all the parties ooncerned it is effective 
as a family arrangement binding on all. The 
mere fact that larger share was given to one of 
the parties is immaterial. ( Lord Moulton.) 

Bbijbaj Singh v Sheodan Singh. 

83 All. 837 = 40 I. A 161-11 A L.J. 098 = 
17 O.W.N. 949 = 18 0.LJ. 57 = 

(1918) M.W.N. 515=14 M.L.T. 11- 
13 Bom. L.R. 662 = 19 I.G. 828- 
23 M.L.J. 188 (P.O.). 

Descendants and heirs— Bona fide 

diipute— Right to succession— 'T. P. Act , 8. 6 — 
Chance of heir apparent— Settlement as 
dispute. 

The existence of a bona fide dispute is a good 
consideration sufficient to support a oontraot 
even though the olaim whioh caused the 
dispute turn out afterwards to have no founda- 
tion. Held, that the agreement in question 
being a family arrangement was binding on the 
parties and their representatives and was not 
void under 8. 6 of the T.P. Aot. ( Piggott and 
Walsh, JJ.) CHABLI t>. PABMAL. 

41 All. 611 = 1 O P L R. (H.O ) 91- 
Si 1,0. 919 = 17 A. L.J. 822. 

Descendants and heirs— Binding — 

Nature of . 

In settlement of claim? to the eBtate ol a 
deoeaeed Hindu between bis brothers and his 
widow and his daughter, the brothers were put 
in possession of a substantial portion of the 
property and the daughter's son was given 
some property absolutely, from generation to 
generation. Held, that the compromise was 
binding on the descendants of the brothers and 
that the daughter's 6od had absolute right in 
the property. (Richards, O.J. and Banerjee, 
J.) RAM NABESH LALf. 8ADHU 8ABAN 
LAL. 28 I.«- 686 - 

— Descendants and heirs— Reasonable- 

f SS 

The reasonableness of family settlement is to 
be gathered from the state of the family at the 
time of the settlement and not from its condi- 
tion when that has to be determined by the 
Courts. Children follow fathers efleoting a 
partition or a settlement direotly or indirectly. 
The principle of representation here overrides 
the principle of vested interest and if the 
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FAMILY ARRANGEMENT— Limited owner. 

partition or settlement is fair and reasonable, 
the minor children oannot be allowed to 
question the same on attaining majority. 
{. Beaman , J.) Jan Mahomed u. Datu 
JAFFAR. 38 Bom. 449 = 22 I 0. 198 = 

13 Bom. L.R. 1044. 


Limited Owner. 


Limited owner-— Hindu widow— Com- 
promise of suit — fltuisiort of estate -Alienation. 

Where suit, brought by a daughter of 
deceased Hindu, against the widow of his 
adopted son, was compromised, whereby the 
family estate was partitioned out amongst the 
several olaimants. Held that the compromise 
was not an alienation by a limited owner bat 
a family settlement in whioh eaoh party took 
a share of the family property by virtue of 
independent title whioh was to that extent and 
by way of compromise admitted by the other 
parties. ( Lord Moulton.) HIRAN BiBl v, 
BOHAN BJBI. 18C.W.N 929=. 

37H.L.J, 149 = 24 I 0.309 = 
1L.W. 648IP.0.) 
[On appeal from 1 1.0. 180 and 10 1.0. 230 ] 


• —Limited owner — Hindu widow— 
Alienation— Rtvenioner’s acquittance. 

Aa the oreation ot the ijarn and darijara by 
a Hindu widow in respeot ol her husband 'a 
estate ie a part ol a general family settlement 
efleoted for the bouefii of the estate and injured 
nobody and as the oonduot of the objeoiiug 
revertionerB raised a presumption that they 
believed the arrangement to have been made in 
good faith aod under such oiroumataooes of 
necessity, as would give it validity aooordiog to 
Hindu Law, and as it hts always been a 
feature to Hindu Law to attaoh great weight to 
the sanotion by expeotaut reversiouets of an 
alienation of property by a Hindu woman, as 
anording evidenoe that the alienation was 
under oiroumstanoes whioh rendered it lawful 
and yal d, the reversioners oould; not question 
it. (Lord Moulton ) Bijoy Gopal Mukebjbe 
v. Gibindba Nath JIokbbjee. 

41 Oal. 793-18 O.W.N. 673- 

„ l2AL Jl 7 * 1 »19€.L.J 620- 
18 Bom. L.H. 420-16 M.L.T. 68- 
MM- LA 123-1 LW. 883- 
23 1 0. 162- (1914) M.W.N. 430 (P.O.) 

[On appeal from 13 C.W.H.201- 
4I.G.813-8 O.L.J. 488.1 


— - --LimiW owner— Alienation — fliitfne- 

* i V >ertioa,r “hen entitled to 
o haUenge compromiee . 

in A 18M Dd H b | 8 B ° a “ B ^ a convert to Mahomedanlsra 
r l‘ h ° ,Bth « dl8d «on al,e P r Se» 

,he “—‘on to th 
proportlee between the eon’e daughters and 

the fathers daughter’s son. In i860 a oom- 
promise was made under which the daughters 
of the son obtained from the Court ol Ward! 
mwlonttm. share of tho prop«ty . n 5 
dho convert’s heir-at-law H ^ 


FAMILY ARRANGEMENT— Limited owner. 

a suit lor ejectment after the death of the 
surviving daughter by the eon’s reversionary 
heirs on the ground that tbe defendants who 
were purchasers from the convert’s heir at law, 
olaimed under an alienation from the daught- 
ers withoot justifying necessity. Held, shat 
the oompromiee was a family settlement and 
not an alienation and the defendant h did not 
derive title from tbe daughters. The compro- 
mise wae baaed on the title of the pariiea 
existing antecedent thereto aod acknowledged 
and defined thereby. 19 A. 187, Bel. {Mr. 
Ameer dli.) K.BONNI Lad v. GOBIND 
; Krishna Nabain. 3^ All 358=28 I. A. 87= 

15 G W.N. 515 = 8 A.L J. 552 = 
13 O.L.J. 573 = 13 Bom. L.R. 427 = 
10 M L.T. 23= (1911) 1 M.W N, 43a = 
10 1.0. 477-21 M L J. 643 (P. C.). 

Limited oroner. 

Under a family settlement the share allotted 
to a limited owner is an absolute oatate. 
OFaUis, C.J. and Phillips , J.) Ram*Sami 
Naidu v. Gomathi. 33 1.0. 321. 

Limited owner— Compromise. 

In some instances oompromise by a limited 
owner may amount to family settlement ; in 
other oaaes, they oannot be pUoed on a higher 
footing than they would be as aonlracte or 
alienations. (Spencer and Seshagxri Aiyay , 
JJ.) BANGABAYEDU V. PEBAVYA bASTBX* 

(1913; M.W.N. 810-801.0. 927 = 

2 L\W, 1028. 

Limited owner— Reversioners. 

The true test to be applied to a transaction, 
ohalieoged by the reversioners as an alienation 
not binding upon them, but which is alleged 
to be a family settlement, is whether the 
alienee derives title from the holder of the 
limited interest or life*ten*nt. There may be 
a family arrangement between heirs or possible 
olaimants by inhoritanoe but there can be 
no family arrangement as between logatee 9 or 
alienees to whioh the reversionary heirs are 
not parties. ( Kanhaiya Lai , J.O.) BBU 6 HAN 
*• DE0 NaBAIN. 54 1,0, 82. 


xr . Limited owner — Grant to widow — 
Nature of estate. 

Whore as the reenlt of a oompromiaa by the 
executors of the will ot a Hindu testator who 
had bequeathed to oertain relatives profits of 
certain property in fixed shares from generation 
to generation the widow of a maintenance 
holder who had died before the compromise got 
a share J Held, she took only a life estate as 
she took the property in a different quality 
from males, 6 A L. J. 690, 10 Mad. 1 Foil. 
(Lindsay, A. J.O.) DuRGA BhanKab t>. Rah 
BaTan - 13 1 . 0 . 641 . 






- . *v HIM 




tioner- 

A limited owner can bind the reversion by 
, iQ "M°b eaoh (party lake, a 
.hare of the family property, and under 
whioh eaoh get. an independent title to hit 
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FAMILY ARRANGEMENT-Llmlted owner. 

share as admitted by the other. But it must 
be 8howo that the limited owner aoied 6cna 
fide aDd for the preservation and benefit of 
the estate. When there is doubt as to whether 
a transaction is alienation or compromise of 
doubtful olaim. the test is to see whether the 
alienee gets title from the limited owner. If 
there was some kind of pre existing title and 
it was perfected or set at re*t by the transac- 
tion, the transaction is * compromise of 
doubtful claim. If a fair compromise is arrived 
at, to preserve the harmony and honour of the 
family, it will be upheld by the Court, though 
it rests on not quite satisfactory grounds. But 
the right compromised must at lea6t be suoh 
as to form the subject-matter of a olaim. The 
right of a Hindu reversioner is a naked possi- 
bility and cannot form the basis of a olaim. 
(Das and Adami , JJ.) BHAGWATI KUEB v. 
JAODAM QAHaY. 62 l.C. 933 - 

2 Pat. LT. 471. 

Limited owner— Rights o/—On parti- 
tion. 

In a compromise for partition between co- 
parceners, certain property was given to a 
widow absolutely in the same manner as if the 
property had been partitioned under a decree. 
The widow took an abeoluts interest. (Pratt. 
J.C. and Cohen, A.J.O.) AMIBAI t*. MOOSO 
RAHIMTOOLA. 10 l.C. 982 = 4 8.L.R. 271. 


Meaning and Tests of. 

Meaning and tests of — 1 Vhtre operative . 

A family arrangement, to be operative must 
be without fraud and will not be supported if 
founded on mutual mistake or if either party 
has been misled by the concealment of material 
thiDg. The Court should not 6can with nicety 
the quantum of consideration in a deed of 
family settlement. ( Mooktrjce and Buckland , 
JJ.) BaTIS v. Kalidasi. 0B I C. 877 = 

34 0 L J. 629. 


Meaning and test of— Alienation— Dis- 

tinction between. 

In a compromise and in a alienation there is 
a transfer of interest but in a compromise, 
Courts are concerned only with the bona fldes 
of the settlement and in alienation with 
justifiable necessity. 33 A. 356: 27 M.L.J. 
149 ; 81 M. 474, Foil. (Abdur Rahim , O.O.J. 
and Btshagiri Axyar , J.) VENKATA RAO v , 
TULJA Ram RAO. (1917) M.W.N. 30- 

38 l.C. 270 = 5 L.W. 482. 


— Meaning and tests of— Award is not 

enforceable as a family settlement . 

A family settlement implies a mutual 
settlement by oertain contending parties belong- 
ing to the same family of some disputed 
claims and rights and an award of arbitrators 
is not a settlement of that obaraoter. It is 
the decision of a tribunal constituted by the 
contending parties for the settlement of tbeir 
dispute and in so far as it is a valid and lawful 
award, it is binding on the parties to the 
arbitration proceedings and their suooesBors. 


FAMILY ARRANGEMENT— Minors, when 

bound. 

Whether such an award is binding on persons 
whose interests are analogous to those of the 
parties to the arbitration proceedings is a matter 
which is not capable of an inflexible answer. 
In efcob oase it has to be determined whether 
the person who agreed to the reference to 
arbitration was seeking to assert a right common 
to himself and others and had acted fairly in 
representing those whose interest he had 
undertaken to protect. (Kanliaiya Lai and 
Dalai , A.J.Cs.) Chaudhbain Zarif-un-nissa 
v. Chaudhbi Shafiqoz ZaM »n. 

20 O.C. 133 = 1923 Oodh 183. 

Meaning and tests of. 

Where the several members of a family 
settle a dispute eaob one reliquiebing all olaim 
to the property not falling to bis share and 
recognising the right of the others as they 
bad previously asserted it to the portion alloted 
to them respectively, the transaction is called the 
family arrangement and must be upheld as suoh. 
The test of suoh an arrangement is the re- 
cognition of a pre-existing title and not a 
derivation of title from each other. 

( Lindsay , J.C.) DALIP 8INGH v. KASHI 
NATH. 24 l.C. 842 « 17 0,C. 108, 

Meanmg and tests of— Real meaning- 

ought to be ascertained— Effect to be given as 
much as possible. 

The Courts should ascertain the real meaning 
of the parties to family settlements and should 
give efieot to as muoh of it a3 possible if the 
whole cannot be given efleot to. {Evans, J.O. 
and Lindsay , A. J.C.) MAHOMED HaSHIM ALI 
Khan v. 8adi Husbnkhan. 13 1 0.882 = 

14 O.C. 806, 

Meaning and tests of— Binding nature • 

Principles applicable. 

A fair oompromise of family disputes will be 
apheld by a Court though resting on grounds 
which as between strangers may not be satis- 
factory. The rights compromised should bo of 
suoh a nature that they oould at leaBt have 
formed the subjeot-matter of a olaim, though 
a doubtful one. When entered into by a limited 
owner, in order to bind reversioners, it must 
be a fair and honest one representing the estate 
and for ite protection. The prinoiple applies 
not only for preserving the peaco but also for 
preserving the property. In the absence of 
proof ol mistake, inequality of position, undue 
influenoe, fraud, eto., a family arrangement 
made in settlement of a disputed or doubtful 
olaim is valid and binding and cannot be set 
aside merely on the basis that one party got 
more or less than that be would have legally 
got. When minors are sought to be bound, it 
most be shown it was for their benefit. (Buck- 
nilland Ross, JJ.) Ram Bahadur 8EN v. 
GANESH BHAGAT. 2 Pat. 664 = 1924 P, 49, 

Minora, when bound. 

— Minors , when bound— Setting aside. 

A bona fide settlement of a family dispute 
whiob has been fairly arrived at and aoted upon 
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FAMILY ARRANGEMENT— Minors, when 

bound, 

oannot be sel aside by a minor party unless 
vitiating oiroumscancQS are alleged and proved. 
(DanieJi, J.) RaDHA KRISHNAN 8BUKUL v. 
NOKH Lal BaUKUL. 21 A.L J. 488 = 

L R, 4 A. 481 = 1923 All. 866. 

■ Minors , token bound— Dispute, claim . 

Id the abeenoeof proof of mistake, inequality 
ol position, undue influence, coeroion, fraud or 
any similar ground, a partition or family 
arrangement made in settlement of a disputed 
or doubtful olaim is a valid and binding 
arrangement whiob the parties thereto cannot 
deny, ignore or resile from. If the parties have 
settled a dispute, auoh settlement will not be 
set aside on -the ground that it gave to one of 
them more than what he.ougnt possibly to 
have reoeived if he had taken the judgment of 
the Court upon the matters in diff^renoe be- 
tween them. The Courts will not be disposed 
to eo»n with muoh nicety the amount of consi- 
deration. There is nothing in this dootrioe of 
family agreements opposed to the general 
priuoiple that, when it is sought to bind a 
minor by an arrangement entered into on his 
behalf, it must be shown that the agreement 
waa for the benefit of the minor and that no 
improper advantage has been taken of the 
minor’* position. When there is no defect, 
the settlement of doubtful olaim is ot as much 
advantage to a minor as to an adult and where 
a genuine dispute has been fairly settled the 
dispute cannot be reopened on the ground that 
one of the parties to the family arrangement 
was a minor, itf. B. Ohatltrjee and Newboutd 
JJ.) KEBAMUTULL \ MEAB v. Keamuttu- 
ALLAH MEAH. 49 1.0. 880 = 23 O.W N. Il8. 


FAMILY ARRANGEMENT— Proof. 

anyway. {Wallis t C.J. and Seshagiri Aiyar , 
Jj) abdul Hussain v. Mahomed Ibrahim. 

3 L.W. 879 = 35 I.C. 243 = 19 M.L.J. 840. 

Minors , when bounds Guardian relin- 
quishing rights . 

Rolinquiebment of minor’s property of con- 
siderable value by guardian for insignificant 
sum does Dot bind the minor, nor it is valid as 
family settlement. (TFi/Jis. C.J. and Sr ini- 
t;cua Aiyangar. Jj VlSVANATBASWAMI v, 
KAMULU AMMAL. 1913) M W.N. 968« 

2LW. 1214 = 19 M.L.T 2*6 = 31 1.0. 833 = 

30 M.L.J. 481. 

-Minors, when bound— When binding 
on all members. 

Where the major member of a family eaters 
into a family arrangement with lull know- 
ledge of all facts for themselves and on behalf 
of the minor members fully repreeented 
by their natural guardians such an arrange- 
ment is binding on the minor members 
in ibe absence of fraud though certain 
doubtful claim had lean admitted as valid 
by the guardians of the minors. [White, 
O.J. and Sadasiva Aiyar, J.) Prakateri v. 
KOBAM, 14 I.C. 293 = 11912) M.W.N. 882. 

Mi)iors, when bound . 

A bona fide compromise cooetituting a settle- 
ment between the members of a family is 
binding on the minor members of the family. 
(Sundara Aiyar and. Spencer, JJ.) ANANT- 
NABAYANA AIYAR v. SaVITRI AMMAL. 

86 Mad. 181 = il912i M W N. 59 = 
11 M.L.T. 63 = 13 I.C. 498 = 22 M.L.J. 231. 


'Minors and sons, when bound. 

Family arrangements, or references to at 
tration entered into in good faith by 

UtZ ge \ °\ ,1 l ° iQ% H,Ddu famil * bj 
father, bind the other members of the mu 

sons m the absence of fraud or other gc 

JjT D nw.o^ C ^ ,y - (C t vis and Sootl-Smi 
33,) 7 f D . A A*i Kishan Kisbobe. 

2Lah. 114-61 I.C. 628-3 Lah. L J.3 


appli^o Min0r3 ‘ Wk6n b0Und - T “‘ 

Tette to be satisfied before family oom 

“*«r of#d ,oto £° b ° h9u °' *»<»«" 

eute 1 , Tbe . Ia roU0tbea loildi. 

" ™ a * enal oircum.tauoes in 

?nfn7i . ge 01 »*•*««« thereto whether 

is; is 

Sr 1 ? « ZHXrsrx 

or aneRtUn 8 U r a000UDt of the mm 
OoS aUh on "h d " P0 .‘ # than hB h « done, 

% 3 SSMArSU 35 B 


Ml. takes, effeot of. 

Mistakes, effect ol-Relitf. 

Unequal division of property U liable to be 
set aside for mistake but not where parties 
accept it with full knowledge. fPrideaux, 
4.J.Q.) WA8DDEO v. VlTHAL. 85 1.0. 483. 


Proof. 


"P'Oof— Binding nature of. 

In the absence ol proof of mistake. Inequality 
of position, nndue tLflueuoe, o.eroiOD, fraud 
or like ground, a^aruujn or family arrange- 
meot made in settlement ot a disputed or 
doubtful olaim is a valid and binding 
arrangement whioh the parlies thereto oannot 
deny, ignore or resile from ; and this priooiple 
je applicable where some of the members of the 
lamily are minors or whero the settlement has 
been enacted by a qualified owner whose aot 
will bind the tevernioners. [Mookerjee and 
Panton, JJ,) KUSOM Kumari t> Dasarathi. 

67 1.0. 310-84 G L.J. 393. 




Revenue Court’s order in mutation procead- 
mg. cannot of itself oonfer any title, A 
oampromiaa petition in a Revenue Court, on 
which mutation 1, ; based is admiaaible though 
unregistered as proof of family ocrang.m«it 
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FAMILY ARRANGEMENT— Beglitration If 
necessary. 

not as conferring any title in future but as.a 
recognition of the previous titles. The petition, 
however, must be construed to determine i|e 
real meaning. {Lindsay, J.C. and Stuart, 
A.J.C.) SATROHAN LaL v. nageshar 
PRASAD. 19 0 C. 7fl = 35 I.C. 770 = 

3 O.L.J. 339. 

Registration if necessary, 

Registration, if necessary . 

A family settlement of disputed claims, 
which proceed on the assumption of an 
antecedent title cf some kind in the parties 
which it merely acknowledges or defines, does 
not involve a conveyance of property by cne 
party to another and does not fall within the 
purview of any of the provisions of the Transfer 
of Property Act which require aD instrument 
in writing. S3 All. 356 (P C.) Ref. {Piooott 
and Kanhaiya Lai. JJ ) Baldeo SlNGB v. 
UDAL Singh. 43 All. 1 =• 18 A.LJ. 877 = 
£8 I.C 732 = 2 U P L R. (All.) 202. 

Registration— Validity. 

Per Richards , J. — A family arrangement, 
affecting right in immoveable property above 
Rs. 100 must be registered. Per Tudball . J. 
A bona fide and non-fraudulent family arrange* 
ment acted upon by all parties should be res- 
pected by Courts, but if a document purports 
to extinguish one’s title, it mu-t be registered. 
( Richards . C.J., Tudball ard Rafique, JJ.) 
Jaobani Mjsrain v. Bishebhar Dube. 

38 All. 561 = 35 1C. 701 = 
14 A L J. 449 (F.B.). 

Transfer of Property, whether essential. 
Transfer of property whether essential . 

Transfer by gift is not the only means of 
creating title onaer the Hindu Liw apart from 
inheritance or succession. If the persons 
entitled to a property are willing to treat a near 
relation as a cc-sharer out of affection, and 
give up their claim to an exclusive right they 
can do ao without a registered deed ; the act if 
unequivocal creates a title in favour of the 
person who is tskeu in as a co eharer. (Eolm- 
wood and Chatterj^e, JJ.) (llRHI RANI 
Misrani v Chandra Lad Kanath. 

17 1 0.833 = 17 O W N. 62. 

Transfer of property, whether essential 

— Release— Absence of words of conveyance. 

A release deed whereby the releaser simply 
undertakes to vacate his house may be opera- 
tive as a bona fide settlement of a family dispute 
despite the absence of words of conveyance. 

( Benson and Munro . JJ.) MUTHUS^WMI PlL- 
LAI V. GOVINDASAWMl PlLLAI. 0 I.C. 267 = 

9 M L T. 342 

Transfer of property , whether essential 

— Effect . 

To constitute an effective family arrangement 
there need not be any formal contract between 
the parties, 38 A. 366 ; 5 B.H.C.R- 128 ; 3 Agra 
H.O.R. 82 5 2 Ch. A.O. 294, Ref. 8uoh arrange- 


FATAL ACCIDENT8 ACT (XIII of 1833), 8. 1 . 

meats are given effect to, not because they 
amount to transfer of property, but because 
they constitute binding agreements between the 
parties from which the law will not allow them 
to>itbdraw. ( Lindsay , C.J and Stuart. A.J.C.) 
Batrohan Lal v. Nageshar Prasad. 

19 O.C 75 = 35 I 0. 770 = 3 O.L J. 339. 

FAMILY SETTLEMEHT. 

Reg islration . 

When a suit is disposed of according to the 
settlement which contains matters outside the 
scope of the suit, then registration of that 
settlement is uot necessary. ( Das and Adami, 
JJ.) ARUNBATI KUMARI v. Ram NlRANJAN. 

33 I.C. 299 = 2 P.L.T. 38. 

FATIL A0CIDENTS ACT (XIII of 1833.) 

Damages /or causing death— Finding 

of Criminal Court. 

To establish civil liability under Aot XIII of 
1855 against any person, it mu9t be proved 
either that he actually committed the wrongful 
act himself, or at the least, that he actively 
aided or abetted its commission and so took 
part directly iD causing it. It is not enough 
that be knew that the act was likely to be com- 
mitted or that it was committed in the prose- 
cution of a common object. The Codings cf a 
Criminal Court are not relavant in a Civil Court 
but the criminal proceedings may be referred to 
test the evidence adduced in the oivil suit. 56 
P R. 1905 Disc, t Kensington and Chrvis. JJ.) 
HARIA v. BASANTB KauR. 8 PL R. 1912 = 
128 P.W R. 1912 = 16 I C 491 = 

117 P R. 1912. 

S. 1 —Damages awarded — Court's 

power to aistnbute. 

Uoder Act XIII of 1855 the Court has powers 
to divide damages claimed and awarded be- 
tween seme only of the parties for whose benefit 
tbe claim is made. (Richardson and Suhra - 
wardy. JJ.) SYED 8ADAQU REZU v. KHOSH- 
MOHINI DASI. 1922 Cal. 317, 

Death caused by wrongful act— Right 

of heirs. 

Where a death is oaused by wrongful aot, the 
right of heir? of deceased to eue for damages is 
governed by the principle of tbe Aot even where 
tbe Act is not in force. [Koiwal and Macnair % 
JJ.) RAKHMIA Bai V. Dhanraj. 

61 I.C. 311. 

8. i— Damages— Quantum — Basis of 

assessment . 

In a claim lor damages nnder the Fatal Accid- 
ents Aot the reasonable expectation of pesuniary 
advantage by the relatives remaining alive may 
be taken into account by a Jury and damages 
assessed as tbe probable pecuniary loss thereby 
occasioned. The fact that the deoeased in some 
way provoked the quarrel as a result of wbioh 
he died, is immaterial ao far as regards the olaim 
for damages under 8. 1 of the Aot. (Abdul 
Raoof and Abdul Qadir , JJ.) PlARA RAM v. 
Behabi Ram. 6® 891, 
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PAT1L A00IDENT8 Ad (XIII ofieS9}.S. 1. 1 FIRM. 


—8, 1— Compensation— Brother of a 
murdered man. 

A co-p&roQuer o( (he murdered mao is cot 
entitled to compensation coder the Act. 
Compensation should be awarded looking to 
the members of the family cf the deceased. 
(Rattigan and Janes. JJ.) Bishundas v. Ram 
Labbaya. 108 P.R. 1913-32 1.0. 18 = 

187 P.W.R. 1918. 

S. 1 — Compensation for death caused 
ty railway aceidini— Discretionary with Court 
to apportion among relaiivfS— Circumstances 
to be taken into consideration— Child— Mean- 
ing, 

In cases where ocmpenFaiion is awarded by a 
Railway Company before the death of a person 
in an accident, the dieoretioo rssts with toe 
Court to apportion the amount of compensation 
among the various relatives of the deceased and 
in exercising that discretion the Ooart ought to 
see that by far a large share is given to persons 
dependant entirely on the deceased for protec- 
tion: takiog into consideration aUo the equities 
the others m\y be entitled tc. For purposes of 
awarding compensation under 8. 1 of the Fatal 
Accidents Act a son adopted afier the death of 
the deceased ia not a • Child • within the 
meaning of the eeotioa. IRathgan and Scott - 
Smith, JJ.> SDBI GOPAL v AMBA DEVI. 

26 P.W.R 1914 = 122 P.L R 1914 = 
22 1.0. 849 = 51 P.R. 1914 


— 3. 1 - Test of injury caused— Reason- 

able ezp*cta:ion of pecuniary advantage . 

The test of injury under 8. 1 of the Aot is 
not the legal liability alone, but the reasonable 
expectation of pecuniary advantage by the 
deoeased’a remaining alive. The reasonable- 
ness of the expectation is largely founded 
apon a record of pecuniary bsneflt received in 
the past and there mast be something more 
“ m * re 3 P® Qa, »^on in the future. 16 B. 
2M, Expl. (Scott- Smith and Agnew , JJ.) 
Secretary of state*. Gopal binoh. 

112 PR. 1913 = 186 P.W.R 1913 = 
2D 1.0. 425 = 284 P.L.R. 1913. 


- 8 . 2 —Scope. 

8jo«i°o 2 of Aot XIII of 1855 has no ip pl ica . 

K«iort ,be wrongdoer. 
19 B. 677, 28 M. 487, PoU. (Benson, 0.0. J. and 
4War Baltina, J.) TIBUMALA Nagabhu 
SHANAU V 3RI BAJ4H VBNKATADRI. 

23 M.L J. 23S =• (1812) M W.N. 899 = 
17 10. 226-12 M.L.T. 383, 

FAZBND&RI. 

S«L*ND TBNOBE, FAZEN DiBI. 

PBBbIES ACT (IT of 1873). 

Vol. m— 42 


Diet. [Tudball, J.) Emperob v. BEHABI 
Lad. 34 All. H6 = 13 I 0. 101 = 

13 Gr.L.J. 8 = 8 A.L.J. 1324. 

PERRIES ACT (I of 1883). 

8. 11— District Magistrate— Power to 

establish subsidiary ferry— Interference with 
private rights- 

A proprietor of a village is entitled to ask 
the Court to restrain aoy unauthorised intru- 
sion ou bis property, oommiltod by even .the 
Secretary of State for Iodia, wbo bas to justify 
his aotion under some statute. The District 
Magistrate bas do jurisdiction to establish a 
subsidiary ferry beyond two miles from the 
ghat of the public ferry. There is a olear 
distinction between publio ferry whioh under 
S. 6 can be established only by the Lieutenact- 
Govaruor, aod a subsidiary ferry, whioh under 
S. 11 caD se established by the District Magis- 
trate aDd which 19 therefore a private ferry. 
(Dosj and ddami, JJ.J ParDIP 61NGH v. THE 
Secretary of state fob India. 

A Pat. L J. 300 = 1 Pat. LT. 393 = 
57 I.C. 516 = 2 D. P.L.R. (Pat.) 181 = 

DODD „ 1920 pa ‘ 297. 

PERRY. 

See also (1 ) Easement. 

(2 ) Easements act. 

Bi$hi to— Crown grant. 

It is not opao to a persoo to set up a rival 
terry in opposition to one who has been 
exeroisiDg tbe right for a long time unless the 
former could Bhow a Grown grant ezpressly or 
by implication. tKnox. J.) JWALA SlNGB c, 
ABDUL RaZik. 29 I C. 693 = 13 A.L J 775, 

- nijh.' of— Acquisition— Prescription. 

A right tea terry between two villages can be 
the subject of a grant from the Crown and the 
grant can be implied from tbe facta proved. 
The right esnnot be acquired by prescription. 
18 O 653. Rel. I Uacleod, C.J. andCayaj,«, J.) 
SHAMA Ddrgui Bhoi v. Gangadhab 
NABAYAN. 21 Bom. L.R. 443 = 67 1 C 4t9 = 

(1922; Bom 243. 

PIOTITIOD8 TITLE. 

See T. P. ACT. 8. 53. 

FIDUCIARY RELATIONSHIP. 

See (l) Evidence act. s. 111. 

(2) TBU8TS act, Be. 88,94. 

(3) contract act, 8. 16. 

FINAL ORDER. 

See O. P. CODE, 8s. 3 (9). ll, 104, 109. 

findinq of fact. 

See 0. P. Code, b. 100 . 

FIRE IN8UBANQB. 

8te Insurance. 

FIRM. 

Sea 11) 0. P. Code, O. 21, Br. 49, 50 and 
0. 30. 

(3) OONTBACT ACT, 8a. 235—266. 

(J) CORPORATION, 

(4) Company. 
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FISHERY. 

Jalkar — Grant by Government— Navig- 
able river— Change ot course— Right to follcv? 
tht river— English Law. 

A grantee of a jaltrar (exclusive fishery) frcm 
the Government in Bengal, in a tidal and 
navigable river, can follow the shifting river 
for the enjoym9nt of his exolusive fishery so 
long as the waters form part of the river system 
within the upstream and dowostream limits 
of his grant, whether thesubjacent soil belongs 
to the Government or a private proprietor as 
being the site of the river's recent enoroaobmenr 
and whether shifting of the channel is g.*adual 
or is the result of sulden eruption. In this 
respect tbe law in India is difierent from the 
English LiW. The rule in England wLioh 
connects tbe subject's right to an exclusive 
fishery in tidal and navigable rivers within tbe 
limits of the Crown's ownership of the subjaoect 
soil is the result of conditions partly historical 
and partly geographical which bavt no counter- 
part in Bengal. ( Lord Sumner, J.) 6BI Nath 
ROY t; DlNBANDHU 8EN. 42 Cal. 499 = 
18 C.W N. 1217 = (1914) M.W N 651 = 
1 L.W 733 = 16 M L T 319 = 
12 A L J 1193 = 20 C L J. 383 = 
16 Bora. L R. 901=23 I.C. 467 = 
4f 1 A 221 (P.C.). 

Right to fish by member of public . 

The right of a member of the public id fish- 
ing by means of stakes would not pass by a 
grant or descent and coneequeotly a member 
is entitled to be protected from improper inter- 
ference with his right of fishing as a member 
of the publio. i&latten,J.) LAKSBMAN v. 
Ramji. 23 Bom. L R. 989. 

— Public navigable river — Burdon of 

proof. 

Whero a right to fish is olaimed in a public 
navigable river on the basi9 of prescription or 
immemorial custom, tbe plfi. has first to 
prove that tbe river is a public navigable one 
and that there was a grant of tbe bed to tbe 
Zemindar at the time of permanent settlement 
or that there was a grant of several fisheries in 
favour of tbe Zemindar though the obannel 
wa9 publio aud navigable. • hlooktrjte , A.C.J- 
and Fletcher , J.) BHAGIRATH MALO v. 
ANANDa Prosonna Mukhapaddya. 

60 I 0. 778 = 33 C L.J. 229. 

If passes title to bed of river. 

An exclusive right of fishery in a Don-navi- 
gable river does not of itself pass the right to 
the soil iD the bed of the river. ( Flet her and 
8hamsul Huda % JJ.) Maharaja of Dubd- 
WAN 0. SECRETARY OF STATE FOB INDIA. 

46 Cal. 390 = 46 I.C 303 = 22 O.WN. 872. 
Rights of. 

One co-owner cannot maintain a 6Uit against 
tbe lessee of a ' bit ' from another co-owner for 
the recovery of the portion of the value realised 
by him by the sale of the fiBh caught, unless 
the oo-owner, was obstructed by the lessee 
in the enjeymeot of his right or oonld.not get 
ample fish in the ' bil ’ to satisfy his right 


i FISHERY. 

of fishery. ( Fletcher and Shamsul Huaa, 
JJ.) rudba Nath Roy v. joy ohand 
Kaibartna. 46 I.C. 280. 

— Union of two rivers— Fishery owners' 

right. 

Where two rivers mingle, the fishery rights 
in the two rivers cannot be said to mingle and 
the right depends upon the fact whether the 
invading river has retained or lost its identity, 
though in extreme cases tbe matter can be 
easily settled. 42 C. 489 (P.C.) Dint. ( Chatter - 
jee ana Beachzrofl , JJ.) Sabda Prasad ROY 
v. MUHAMMADYUSUF. 24 C.L.J. 158 = 

31 I.C 228 = 21 C W.N. 1007. 

— — — ■ River shifting its course --D obas in old 
bed . 

Where a river shifts course leaving dobas in 
its old bed, the grantee of the exclusive right 
of fishery in the river retains his right over 
such dobas eo loDg as the latier coutinue 
to oe incommunioation with the main ebanoel 
threughout tbe year. (Carnduff and Richard- 
son , JJ.) Hem Chandra chaudbubi v. 

SECRETARY OF STATE FOR INDIA. 

23 1.0. 186. 

River bed— Right claimed in other 

waters - Court howto adjudge— Jalker-- Shifting 
course of river— Right to follow river. 

Tbs right of fishery (Jalkar) in a river, 
extends over all ths waters whioh form part 
of the river. The jalkar righfcB of a river 
extend tc waters in the river bed though they 
are Dot connected with tbe flowing stream 
throughout the year. The graDtee of a jalkar 
may fish in all wrters oemprised within the 
banks of the river though the particular sheets 
of water may durrag a part of the year be dis- 
connected from permanent ourreDt ( Jenkins , 
C.J., Harrington and Mooker jee JJ.) ABMADI 
Begum v. Mahasy Taraknath Ghosh 

17 C W.N. 1173 = 211.0. 233-18 C L.J. 390 

Public navigable waters— Government 

or proprietor of estate whether entitled. 

The Government is prima facie tbe owner 
of fishery right in all public navigable waters 
whether tidal or not. But the rights of fishery 
in small rivers which are tidal but not naviga- 
ble belong to the proprietors through whose 
estates they ruo. [Richardson and New'ould , 
JJ ) 8HRIMANTA BaGDI V. NlRANTAR JELIA. 

19 I.C 893-17 C.W N. 1108. 

Private rights— How acquired— Pre- 

scription. 

Private rights of fishing in publio waters 
may be acquired either by a grant from the 
Crown or by prescription from whioh a grant 
may oe presumed. Quaere— Whether exclusive 
rights oao be acquired in a tidal or navigable 
river by proof of mere enjoyment in the manner 
provided by 8. 26 of the Limitation Act. 
A person to acquire the right of fishery, by 
prescription must show that he had an un- 
interrupted enjoyment of it openly, publioly 
and peacefully for over the statutory period ; 
but where euoh an enjoyment wa9 in exeroise> 
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FISHERY. 


of a common right which he shared with 
others, he should show that his ueer was in 
assertion ot a higher right than the general 
right, in himself and for his exclusive benefit. 
(Coze and Ttunon t JJ.) ABHOY CHABAN v . 
DWABKA NATfl Malo 39 Cal. 33- 

11 1.0. 180-10 O.W.N. 972. 


Landlord and tenant— Lost grant 

claiming exclusive right— Declaration and 
injunction . 

In a suit by plaintiff for a declaration of his 
exclusive title to ibo fishery rights in a sank 
and for an injunction to reacram tbe defend- 
ants from interfering with his rights, defend- 
ants claimed tbe right to the fishery rent 
and the defendants proved the long and ooo- 
tinued enjoyment pleaded by them. Held, that 
it was lor the plaintifi to establish hie title in 
defianoe of the defendants’ claim arising from 
it. It was not enough for tbe plaiutil! to 
prove his ownership of the tank and rely simply 
on the presumption that the right of fishery 
being an inoidenx- of the right ot ownership 
vested m him. Per Zris/inan, J,— Where the 
facts required for raising a presumption ot a lost 
grant were stated aud evidence was all taken 
and the Courts have given tboir opinion on tbe 
evidence, it is not necessary for the High Court 
in second appeal to raise a speoifio issue and 
oall for a fresh finding. It may well be that, 
where a right ol fiaboty was claimed as first 
vested in the ryote ol a village ae a body, no 
question ol unresonableneae will arise. The 
right ol aimed is a right in gross. (Spencer ana 
Knshnan , JJ.) QUBRAMANIan UHETTY v. 
VIJIA RAGHUNATAN PILLAI. 

22 M.L.X. 023 = 41 I.O. 419-6 L. W. 769. 

Grant of— Rights of grantee to the soil 
—Grant of soil. 


A proprietor can lease out a fishery wilhou 
gmng any rights to tbe soil or the bed npoi 
wluoh the water lies and he oan then let ou 

i n ft K d flU \ J ! ofc 10 lua *>8bta of the tease* a 
fch° fishery. If on tbe other hand, he lets on 
the land first, he oAnnot claim the right to th 

"VJ? 001118 lho land aCUi 

wards. Tue landlord may reserve the right c 

° Ui ^6 land, but 8U0b 

th. rLht K !(. 8t ‘ i0 ‘ ly 8 feak«n K . a re-grant a 

l£fc«S*» r th 5 *® oant 60 landlord. (Mul 

v Ru^^ 3 k Si ' ] Mrs - Hknby Hill & Co 
V. oHBOBAJ RaI. 3P.L.T83- 

1922 Pat. 198-11932) P. 9 

FISHERIES 40T ( I| of lfiB9)i 

Z ““8- 8— Oonviciion under — -Bona fldes- 
Queslion of possession of fishery. 

of A .ht rS ‘? ^H” 8 in a river at * he iDBtigatioi 
of the Zemladar between whom and tfa 

Government there was a dispute aa to thi 

possession of the fishery, Couldtdt be oonvlot 

od under B. 8 nnlese hie bona fides httfl beir 

properly Investigated and the question of dob 

■“7“ i»‘« (C SS 

40 « A ?P A KAIBERTA v, Eupbrob, 

19 Op. L J. 769=4$ I, (j, 689-89 O.W.H. 712 


FOREST AOT (¥11 of 1878), S. 6. 
FIXTURES. 

See T. P. ACT, Sa. 3. 108. 
FOOD, ADULTERATION OF. 
it. See Municipal acts. 


FORBEABANOB TO SUE. 

See Contract ACT, 8e. 2. 28. 


FORECLOSURE. 

See 0. P. Code. O. 34. Rr. 2, 3. 

FOREIGN COURT. 

See (I) C.P. CODE, 8. 13. 

(2) EVIDENCE ACT. 89. 40, 43. 

FOREIGNERS ORDINANCE (III OF 1911). 

Ss 3 and 8— Change of residence — 

Jurisdiction, 

The notification by tbe Looal Government 
compelling the foreigners to notifiy their 
obaof e of residence is not ultra vires when 
anoh powers are delegated. Mero oasual 
journey lor a oouple of nights away from 
borne ia no chaogo of residence. iCouUs- 
Trotter, J.) In re CHARLES GEORGE 
HBDANGAR. 32 I.C. 659 = 17 Or. L J. 67. 

FOREIGN* JUDGMENT. 


Sui< on— Jnaian currency— Decree — 

Hate oj exchange. 

Where a sail ie brought in India on a fore- 
ign judgmaut awarding damages in sterling 
the rate ol exchange to be adopted ehould bo 
tbe rate prevailing at tbe date ot Ibo judgment 
of the English Court. iFaiccett, J.) MADHAVJI 
VISRAM V. RAMN1KLAL. 47 Bora 487 = 
28 Boro, L.R, 173-1923 Bom. 437. 

FOREIGN JURISDICTION ACT (1890). 

~ — : ®* 4 (U— Foreigner— British military 

Sernce-Junsdlction of British Courts establi- 
shed in Foreign Country. 

Where an Afghan, a national born subject ol 
the Ameer of Afghanistan was enlisted and 
enrolled as a Soldier ia a British Indian 
Regiment after taking the oath ol allegiance to 
Hie Majesty, and he oommitted an cflenoe in 
the Straits Settlements. Beld. that the Sup- 
reme Court at Hong Kong had jurisdiction to 
try him for the oflenoe. The evidence of the 
Judge of the Provincial Court was admissible to 
show that the Hong Kong Oourt bad jurisdic- 
tion over British Subjoots in the plaou where 
the oflenoe was commuted. An alien enlisted 
by tbe British Crown aa a Soldier ie entitled 
to tbe earns rights and subjeot to tbe jurisdic- 
tion ol the same Courts aa British enlisted 
eubjeota. ( Lord Sumntr.) Ibrahim u Empb- 
ROR. 18 O.W.N. 708-18 Or. L.J. 826- 
23I.C. 678-1 L.W. 989 (P.<J.) 
FOREST AQT (YII OF 1878.) 

— t— —*B a. 6, 7 and B—Oovernnenl properly 

°’ aummta,.- 

Where the land is part ol a permanently 
settled estate it is a private property and not- 
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FOREST ACT (VII of 1878), S. 28. 

the Government property within the meaning 
of the Forest Act and therefore cannot legally 
be subject of reservation under Chap. II of that 
Act. 8s. 6, 7, and 9 equally refer to land 
which ig of the description mentioned in 8. 3, 
that is the proceeding taken in respect of suoh 
land. WVocdrofJe and Suhrawardy , JJ.) 
Secretary of State v. abdul Rahaman. 

1923 Cal 77. 

Sa. 25 and 31— Rule* under — Hunting 
and shooting m reserved forest. 

Hantiug and killing a tiger in a reserved 
forest even though it be tor killing the tiger 
which killed the cattle of the aooused, amounts 
to hunting. [Shah Din and Marten. JJ ) 
ambib saheb Bahmiya Patil V. Empe- 
BOB' 42 Bora. 406=48 I C. 614 = 

19 Or. L J. 610 = 20 Bom. L.R. 884. 

Ss. 25 (b) and 76 —Punjab Govern- 
ment Notifications, No. 61. lGlh January 1897, 
R. 28 and No. 437. 3rd October 1897, R. 1— 
Sets fire to \ meaning of. 

A person sets fire to a thing if he pu 19 a 
maloh to it or eels it on the fire direotly, and 
not if it catches fire S3 an indirect consequence 
of bis act. The accused kindled a fire in his 
master’s garden which eproad to an unolassed 
forest, and then to a reserved forest. The 
acoueed should not be said to have set fire to 
either of the forests within the meaning of 
6. 25 (6). (Johnstone, C.J. and Scott Smith, J.) 
Rao v, Emperor 30 P.R. (Cr.» 1916 = 
36 1.0. 138 = 17 Cr. L J 453 = 
31 P W.R Cr. 1916 = 34 P L.R. 19l7. 

8 23 (di — Applicability— Liability of 

licensee for agents ' acts . 

A lioensee under this Aot would be liable 
oriminally for every aot of his agent done in 
carrying on the business delegated to him, if 
there i6 a breach of the condition of the lioenee 
or any rule thereunder. If the owner of some 
cattle entrusts them to a greazier who takes 
them into a lorest reserve toaflord them better 
pasturage, the owner is not oriminally liable 
but is only civilly liable. The words of 8 25 
(dl olearly apply only to the person who does 
aoy of the acts mentioned therein. iSfanpon, 
A.J.C.) 8AIYYAD RaHIM v. EMPEROR. 

16 Cr. L.J, 488 = 29 I.C, 323 = 

11 N. L.R. 76. 

■8. 23 (t)— Culling Street— Felling of 
each tree— Distinct offence. 

A person felling a number of trees in a 
forest is guilty of as many ofJenoes under 6. 25 
(/) of the Forest Act as the number of the 
tress felled by him. ( Ptggott and Walsh, JJ.) 
Emperor v. ragunath. 43 I C. 677 = 

19 Or. L.J.;161» 

8. 28 (i )— Hunting without a permit 

in a reserved forest. 

Where persons form a party and go without 
a permit to a reserved forest with the objeot of 
hunting, even those who, do not shoot are 


FORFEITURE. 

punishable under 8. 25. ( Banerjee . J.) BAB- 
kat a li v. Emperor. 40 AH. 88 = 

49 LC. 922 = 19 Or. L.J. 10=18 A. L.J. 824. 

———8. 32— Criminal tresspass — Forest 
trees, cutting of— Penal Code , 8. 447. 

A person entering a forest and outting reser- 
ved forest trees cannot be oonvioted both under 
6. 32 of the Forest Aot and under B. A17 
of the Penal Code as the offence under 
the latter section is inoluded in that under 
the former. [Banerjee, J.) RUP DEB v. 
Emperor. 20 I.C. 408 = 14 Cr. L.J. 424 = 

11 A. L.J. 340. 

Si. 32, 84 and 85 — Con/iscaiton of 
produce— Conviction under 8 82 . 

Where a person is convicted under 8. 32 of 
the Act, the whole of the produce in respect of 
which the offence was committed must be 
confiscated and handed over lo the Forest 
Department of the Government. (John- 
stone, J.) Emperor v Sadapur. 

I.P.R. <Cr ) 1912 = 15 P.W R. (Or.) 1912 = 
18 LO. 924=13 Cr. L J. 172 = 37 P.L.R. 1912. 

S, 41— Rules for Chittapong hill 

tracts. 

The rules apply to Government reserved 
forests and do not oover the case of a person 
who has obtained a lease of a forest in fee- 
simple. If he. therefore, removes bamboos 
from one portion of the estate to another he is 
not guilty under the rules, f Chatterjee and 
Cuming , JJ.) BAtyabanjan 8fn Gupta v. 
Mohammad Babfaraj. 57 I C 819 = 

21 Cr. L.J. 659. 

Ss. 41 (b) and 42— R. 4 framed by 

Government of Bombay under S. 41 (6;— Ultra 
vires. 

R. 4 of the rules for 8ind framed by the 
Government of Bombay uoder 8. 41 (b) of the 
Aot, prohibiting the moving of timber from 
private land without a certificate from the 
holder or manager of suoh laud, ie ultra vires ; 
consequently a coDviotion tor a breach of that 
rule under 8. 42 of the Aot cannot stand. 
(Pratt, J.O. and Crouch , A J 0 ) MlTHO v. 
EMPEROR. 33 1.0. 668=17 Or. L J. 304 = 

10 S L.R. 9. 

8. 82— Plea of justification — Not 

raised. 

The plea of justification under 8. 82 not 
having been raised in the pleadings in the 
Lower Court oould not b* allowed to be raised 
in appsal. 8. 82 expressly provides that the 
sale proceeds should be applied first in discharg- 
ing the amount due. [Pratt, J.O. and Fawcett, 
A.J.C.) CHANDIBAM KARAM 8INGH t>. 
8ECRETABY OF 8TATE. 31 1.0. 430“ 

9 8. L.R. 51. 

FORB8T OFFICER. 

See FOREST ACT. 

FORFEITURE. 

See (1) ACT OF 8TATE. 

<2) Crown. 

(8) Landlord and Tenant. 

(4) T. P. act, 8. in. 
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FORFEITURE AOT (X OF 1809). 

8. 20— Mortgagor and mortgagee — 

Confiscation by Government ol mortgagee 
rights — Mortgagor not effected — Redemption- 
Limitation. 

Where the Government confiscated only the 
mortgagee rights o( a oertain person under 
the Aot and granted it to the predeaessori in 
title o( the defendant, a edit by the mortgagor 
(cr redemption is not governed, for the purpose 
of limitation, by S. 30 ol the Aot. (1868) 
N.W.P. 11 Or. 139, Rel. on. (Lyle, J.) YAKOB 
ALI KHAN v. LATU BINQH. 20 1.0, 362 = 

11 A.L.J. 724. 

FORMA PAUPERIS. 

See Oiv. Pbo, Code, 0. 39. 

FORWARD OONTRAOTS, 

See Contract Act. 8s. 73. 33-99. etc. 

FOSTERAGE. 

See Mahomedan LAW. 


FRAME OF SUIT. 

See Oiv. Pro. Code, 

FRAMING AND SETTING ISSUES. 

See Civ. Pro. Code. 


FRANCHISE. 

See Municipal acts. 

—Acquisition by adverse possession— 

Right to carry on a baeaar and levy dues thereon 
—Rights ol Taluqdar. 

The plaintiffs and their ancestors had been 
carrying on a baztar in a oertain locality in a 
village and bad reoeived various bazaar dues 
from persons oarrying on business within the 
area. Several plots in the locality were seized 
by the talnkdar’e tenants and shades were 
built thereon. In a suit by the plaiotifl 
against the tenants and the talukdar, /»s!d, 

th i at i.j h0 pla * ntifl k a< * ac qaired, as aRainat the 
talukdar, by a long adverse possession, a right 
like a franchise, of oarrying on the bazaar and 
of levying dues on tho persons using it and the 
right had beoome valuable property, and that 
the talukdar aould not interfere with the plain- 
tiff a rights. ( Lindsay , J.G.) Shambhu 
Dayal v. Chandra Shekhar. 

36 I.C. 728 = 3 O.L.J. 417. 

FRAUD. 

8es (1 ) O.P. Code, 8s. n, 13 and 47 and 
- 0 6 - K * *.0- 21, R. 90, BTC. 

8 Contb AGT Agt aa l7 19 BT0> 

(8) Decree. Setting aside. 

(4) Pbaotiok-fbaud. 

-Party to Fraud— Relief. 

See T. P. ACT, 8. 63. 

-—Who may plead. , 

See (i) contract act, 8 s, 19/ 93 , 
Evidence act. 8, 115. 

(8) T. P. aot, a. 68. 

-FRAUD IN COURT. , 

See 0. P. Oodh, 8, 78. 0. aiiR. 62. 


FRONTIER CRIMES REGULATION (HI of 
1901). 

FRAUD ON CREDITORS. 

See (1) Fraudulent Transfers. 

(31 T. P. ACT, S. 63. 

FRAUDULENT PREFERENCE. 

See (1) PROV. Ins. act, 8. 37. 

f9) Pres, towns Insolvency act, 

s. 66. 

(3) T. P. ACT. B. 69. 

FRAUDULENT TRANSFER. 

See T. P. AOT, 8. 63. 

FREE CONSENT. 

See Contract act, 8. 16. 

FREEDOM OF RELIGION AOT (XXI of 1680). 

See also CASTE DISABILITIES REMOVAL 
ACT. 

1 — S. 1 — Conversion to Mahomtdanism— 

Succession (0. 

The Freedom of Religion Aot (XXI of 1860) 
repeals the provision of Hindu and Mahomedan 
Law wbioh infiiot forfeiture of rights or pro- 
perty by reason of renunoiation ol religion, or 
expulsion from oaste, but it does not give any 
person rights he never po68eesed under Hindu 
or Mahomedan Law. 33 A. 366. Referred to, 
[Rigg, J.) A9HA BlBI t>. MA KYAW Yin. 

84 I.C. 814 = 13 Bar. L.T. 31T. 

FREIGHT, 

See RAILWAYS ACT. 

FRE8H EYIDENOB, 

See 0. P. 0.. O. 41, R. 97. 

FRE8H SUIT. 

See 0. P. C., 0. 93, R. I. 

FROM 8ERY10E, 

Dismissal from service — Notice — 

Damages. 

The contract of servtoe of master and servant 
in the absence of agreement or oustom is 
terminable by a reasonable notioo. Wrongful 
dismissal entitles tbe servant to sue for 
damages. {Twomey, J.) E M. M00LA v. K. 
C. B06B. 9 Bur. L.T. 63 = 33 I.C. 981* 

8 L.B.R. 430. 

FRONTIER CRIMES REGULATION (III OF 
1901.) 

Ss. 8 and «t —Decree under S. 8— 

Civil Court cannot gussdon caiidifv— Suit 
pending in Citiit Court— Effect. 

A deoree passed under aeatton 8 of Regn. Ill 
of 1901 whether passed wtougly or rightly is 
an actually eubaistiog dooree and, under 
seotlou 60 of the Frontior Crimes Regulation, 
it oaonot be oalled in question or set aside by 
any Civil Court. The deoreo oortainly cannot 
be set aside by a Civil Court. Even if the 
flndiDg ol the Civil Court conflicts with that 
deoree, the deoree oould not be finally extin- 
guished unless and. until the Chief Commis- 
sioner had set it aside in ■ the exeroise of the 
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FRUSTRATION. 

powers ol the revision. Th'S however, is not 
the same thing as holding that the Civil Court 
cannot prooeed at all with a suit which is 
before it, simply because some illegal procee- 
dings uuder 8. 10 has been takeD after the 
suit. What the Oivil Court is entitled to do 
is not to oall in question the proceedings or 
the validity o( the decree, but simply to 
ignore them It is perfectly cleat, that section 8 
oinnot, in aoy circumstanoes, legally come 
into operation at all when a oivil suit is 
already peodiDg. The Civil Court has enter- 
tained the suit with juciediotion, so far as this 
question is concerned, to entertain it, and no 
illegal proceedings by any outside authority in 
contravention of the provisions of law could 
possibly afloat its jurisdiction to oontinue the 
hearing of the ease. An illegal proceeding 
under seotion 8, Frontier Crimes Regulation, 
cannot io any oircumstances, oust the jurisdic- 
tion of a Civil Court to continue the trial ol a 
civil suit which has beeo legally instituted 
before it prior to any proceedings under 
section 8, Frontier Crimes Regulation. (Pipon, 
J.C.) Firm of Sham Das Bhim Sain v. 
Firm of Kalu Ram Basheshab Nath. 

72 I.C. 927 

FRUSTRATION. 

Doctrine of— in contracts. 

According to the dootrino of frustration, a 
subsequent event on contingency beyond the ken 
of the parties, for whioh none of them is res- 
ponsible and for which they have not provided, 
may sometimes operate to avoid the contraot. 
(Sanderson. C.J. and Richardson. J.) GOURI 
8HANKAB AGARWALL4 v. H. P. MOITBA. 

29 C.W.N. 573. 

FULL BENCH. 

See Practice— High Court. 

FUNERAL EXPENSES. 

See (1) Hindu law. 

(2) Mah. Law. 

FURTHER ENQUIRY. 

See C. P. CODE, 0. 41, Rr. 23, 26. 

FUTURE 1NTERE8T. 

See T. P. ACT, 0. 34. 

OADABA OR OUOABA 

See Grant— INAM. 

GAMBLING. 

See Contract Act, 8. 23, 30 and 66. 

GAMBLING CONTRAOT. 

See CONTRACT AOT, 8. 98. 

GAMBLING IN LITIGATION. 

See CONTRACT ACT, 8. 23. 

GAMING. 

See ID CONTRACT AOT, 88. SO AND 66. 

(2) Gambling acts, Imperial and 
Provincial. 


GENERAL CIYIL COURTS' RULES-1911 
Ohap. XXI, R. 37. 

GANJAM AND YIZAGAPATAM AGBNOY 
RULES, 

See AGENCY RULES. 

GARNISHEE. 

See also (1) O.P. CODE. 0, 21, Rr. 46. 53, 
ETC. 

(2) High Court Rules. 

Cross- debt— Set off— Court-fee 

A cross-debt due to the garnishee can be set 
ofl id his lavour and the equity arising from 
the oross-debt oan be set up without payiog 
court- fee. (Scoff, C.J. and Batchelor, J.) 
TaYABALI Ghulam Husien v. ATMARAM 
Sakhabam Vani. 38 Bom. L R. 881 = 

29 1.0. 873 = 16 Bom. L.R 520. 

Debt due to estate o! deceased— Share 

of heir . 

Debt* due to tbe estate of a deceased person 
of whom tbe judgment-debtor is oo-heir, ace 
not proper subject (or garnishee preoeedings. 
K a garni9hee order ie improperly made, it 
6hou)d be set aside aod the sum refunded tc 
persons interested io the debt auoh as judg- 
ment debtor's oo-beirs. When suoh an order 
is set aside the refund may not be m*de into 
the Court.. But the Court oan deoide the 
parties entitled to reoeive tbe money if all the 
parties are before the Court. (IFaMis, O.J. and 
Krishnan , J.) HAJEE ABDULA SAHIB v. 
ALANJI ABDUL LaTIF SAHIB. 39 M.LJ. 91 = 
28 M.L.T. 34 = 371.0. 8S4 = 12L W. 70. 

Order— Stopping of payment, 

If a ohoque is given in respect of a pre- 
existing debt and the drawee is served with 
a garnishee order, he is not bound to stop 
payment. [Moore, J.) ARUNACHALLAM 
CHETTY V. SOMASUNDABAM OHETTY. 

12 1.0.869 = 4 Bur. L.T 148. 

- — Rights of —Whether tenants bound to 
employ— Wajib-ul-arz— Entry in. 

A wajib-ul-arz reoorded a Garpagari as a 
village servant whose duty waB to ward ofl hail- 
stones by Mantras in lieu of a sheaf of corn 
from the tenants Beld, the entry did not 
make it obligatory upon the tenants to seek 
the garpagari,? services aDd to pay for them. 

( Mittra , A.J.O.) 6ITABAM v. Rakbadu. 

64 I 0. 177. 

GAYAWAL. 

See (l) HINDU LAW— RELIGIOUS OFFICE. 
(9) T. P. ACT, 8. 6. 

GAZETTE* 

See Evidence act, 8. 81. 

GENERAL CIYIL COURTS ROLES -1911, 
Ohap. XXI. R. 37. 

High Court pleader practising in 

Lower (Court- 

Per Chamitr , J,:— R. 36 applies even to a 
pleader of tbe High Court when be ie praotising 
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'GENERAL CLAUSES ACT (X of 1897), S. 3. 

in the Subordinate Courts. [Richards, C.J., 
Tudball and Chamier, JJ.) In the matter of 
Has Prasad Singh. 17IG. 839 =■ 

13 Cr. L.J 795 

GENERAL CLAUSES ACT (X OF 1897; 

— Words iw singular if includes plural — 
Cr.P.C. Ss. 234, 239. 

Sections 234 to 238 by their terms, refer to 
the case of a single acoused, and S. 239 is the 
aeotion whioh deals with the oase where 
more peraoDS then one are accused. The exis- 
tence ol 8 939 speoifioally dealing with the 
oase of several acoueed, and the arrangement 
of the eeoiioDB relating to joinder of obarges, 
oonstitute euoh a repugnanoy in the oontext as 
prevents the reading of the words "a parson” 
in eeotion 234 aa inoluding several persons, by 
applying the provision of the General Clauses 
Aot that words in the singular shall inolude the 
plural. [Kanhaiya Lai and Wallaeh, JJ.) 
Ram Prasad v. King Emperor. 

22 Cr, L.J. 617-63 1.0. 419 = 
19 A .L.J. 798-8 O.P.L.R. (AH.) 181. 


S. 3— Power o/ remrinp — Repealed 

statutes. 

To revive a repealed statute it is necessary 
under the above Acts to state Che purpose in 
the Repealing Aot, as in the case ol English 
Repealing Aote, passed sinoe 1850. iChaudhuri 
J •) In the mailer of JEW a Nathoo. 

44 Cal. 489-87 1.0. 43 = 18 Or L.J. 64 = 

20 O W N. 1387. 

8. 3 (13)— Value, meaning— Ezagge- 
rated valuation. 

The word * value ’ with referenoe to a suit, 
shall mean the value of the subjeot-matter of 
suit. Therefore ordinarily the value of tbs 
subjeot-matter of suit determines the Court of 
Appeal. Tho plff. oaqnot, by grossly 

di«™t 6 L D8 ‘ h ?. Vftlnali ?d ofibe property in 
dispute, ohoose hia own forma. (Tudball and 

oulaman, JJ.) Babar shah u. Muhammad 

BAPIQ ‘ 68 l.C. 38. 


8 . 8 (20)— Good faith— Contract Act, 
The definition of • good fakb ’ given « , be Aot 
does not expreesly apply to tbs terms as used in 
the Oontraot Aot, The definition of 1 good faith ' 
Zl B0 “ era,, y understood in oivil law and 
r h h '° b ““ y b * ta * 0D »■ a Ruida in oonstruing 
that exptee.mn in the Oontraot Aot. is that 
nothing is said to be done in good faith which 
. B done without due oare and caution fe care 
S?f * IU, !$? ® x P eo *^ o' “an of ordinary pr U . 

K-KS H ‘ TO0 

* Bur L.T, 188. 

i u arfssr"* pr! ’” r '^~ 

S'lsS'-vV"” tussrjsg 

saSaF i 


GENERAL 0LAU8E3 AOT (X of 1897), 8. 3. 
S. 3 (28) — Right of way—T. P. Act, 


S. 3— Immoveable property. 

The term ‘immoveable property’ in the General 
Clauses Aot may inolude a right of way. But 
snob right is not always necessarily included 
It is net exoluded by T. P. Aot. 8 . 3- (Chaffer 
jet end Richardson. JJ.) 8 ITAL CHANDRA 
OHAUDHARI v. ADLEN J Delanvey. 

34 l.C. 430 = 20 O.W.N. 1138 

— g 3 (28j — Right to immoveable pro 

per lice — Ualikana. 

Under the Limitation Aol XIV of 1859 mali 
k »na was immoveable properly, the right to 
whiob was lost by 12 years nOD-enioy meet 
(Chatter jee and Walmslep. JJ.) MOHESBI Pra 
SAD SINGH V. BA1JNATH AZARI. 

21 1.0. 779 = 19 G.W N. 410 


S. 3 (23j — Standing crops— Immove 
able properly . 

Standing orops ate immoveable property and 
an illegal attachment of the same is a trespass 
(TFhiffi. C.J., Miller and Oldfield , JJ.) KOTA 
G1R1 VENKATARAMANOJAM p, PaTIBANDA 
Basavayya. 14M L.T. *28 = 

28 M. L.J. 447 = 21 10. 318 = 
(1918) M.W.N. 869. 

— ' 8 - 3 (28)— Standing crops— Immove- 

able property. 

Standing oropB are immoveable property 
under the General Clauses Act. (Sundara 
Atyar and Sadasiva Aiyar, JJ.) KOTAGIRI 
VENKATABAMANUJAM o. PATIBANDA BaSAYV 
iAAta. 23 M.L.J. 680-11 l.C. 188- 

(1912i M.W.N. 1222 


- 8. 8 (23)— Fishery— Immoveable pro 

ptrty- 

A right to fishery is an interest io immove 
able property. 34 C. 449 ; 19 O. 644 p 
(Mitlra, A J.O.) 8ITARAM v. Petia 

43 1.0.982 = 14 N.L.R, 88 

c^n?r s e ; 3 3 (afl,_ ' Land ’ 03 W6i in C ‘ P 

The definition of • land 1 given in the General 
Clauses 8 (361 1897 Aot must be applied to the 
word land ne used i D the Q.P.O, and 

n!i a 0,P ‘ C ‘ ,DQlude a 4 wm. 
(afanyon, A.J.OJ 8UEHANDAN v Manak- 

CHand ‘ 10 l.C. 478=7 N.L.R. 63. 

property" 8 ’ 8 < 8B ) — Mortgage debt— Immoveable 

A simple mortgage debt is to bs attaobed 
aq°fm ai w, K ‘ 46, C PtCl as a debt and not 

as irnmoveable property under 0. 31, R. 64, 

Lal and a4.cb.) 

bhah Mohamed Yusup n, Laxminarayan! 

6 O.L.J. 49-80 1,0, lflT-21 0.0. 400. 

properly. 8 ' * <aS) “' C;,ar 5 < immoveable 

oh%t ** 0Q immoveable property 
; charged on rent and profits of 

land and the speoifioation of the property on 

mofltR n lf ml; S i0h (0E out of rents 7 and 
profltB of whiob) a certain money allowance 



671 


672' 


CIVIL DIGEST, 1911—1923. 


CENERAL GLAUSES AOT (X of 1897), S. 3. 

was to be be oaloulaled, indioatea the stook oat 
of whioh it was to be paid and was therefore a 
charge on the property. (Kanhaiya Lai, 
a. J. C.) Ram Jiwan e. Jaddnath. 

18 0.0. 380 = 83 1.0. 851=3 O L J. 30. 

8. 8 (23) — A benefit arising out of land. 

The expression covers a right to reoeive 
cash nanbar from the profits of a village. 
(Kanhaiya Lai, A J.C.) DEPUTY COMMIS- 
SIONS, FAIZAHABAD V. JAOVAN BaKSHA 
SINGH. 33 1.0 . 461 = 19 0.0 . 49. 

8. 3 (28 )—Pugmill—Immo\ i eable pro- 
perty. 

Where a pugmill is erected and affixed to the 
earth it is immoveable property, within 8. 3 
(35). (Rigg, J.l U. Thet v. Tola Ram. 

43 1.0. 628 = 11 Bar. L.T. 199. 

S. 3 (34)— Moveable property— Mean- 
ing of. 

The definition of 'moveable property' includes 
a debt. (Ayling and Srinivasa Aiyangar, JJ.) 
Secretary of state v. senoammal. 

4 L.W. 613 = 86 1.0. 833 = 18 Or L.J. 1 = 

11917) M.W.N. 106. 

8. 3 (39)— Person— Company— C. P. 

Code, 0. 33, R. 1. 

A company is a * person ' and oan aue through 
its liquidator iu forma pauperis, ( Dakewell 
and Kumaraswami Sastri, 33.) PERUMAL 
KAUNDAN t>. VENKATASAMI NAYUDU. 

41 Mad. 624 = 45 1,0. 164 = 84 M.L.J. 421. 

8. 3, cl. 157) — Will — Authority to 

adopt— Difference between. 

Mere authority to adopt, though revocable 
and taking effect oo the death of a person, 
cannot be ooneidered a will though the docu- 
ment is styled a will. There must be a disposi- 
tion of property in addition to the authority to 
adopt if it is to be treated ae a will. A mere 
direotion for management of the property by a 
manager during minority is not a disposition by 
a will. (Wallis. O.J. and Stshagiri Atyat, J.) 
JAGANNADHA GAJArATI V. KUNJA BlBASI 

DBO 28 M. L.T 204 = 9 L.W. 385 = 

49 1C. 929=11919) M.W.N. 82. 

8. 3 (89)— .Applicability— Calendar. 

Where the probabilities are not. and the 
evidenoe does not show, that the parties 
usually went by the Gregorian Calendar, 
provisions of General Clauses Aot, 8. 3 (59), do 
not apply. 'Boiten. J.C.) 8ETH BHOJRAJ c. 
PANDA 6HANK ARNATH. 1922 Nag. 203, 

.—8. 6 — Vested right in procedure— Mori- 

gage decree . 

An application lot exeoution of a mortgage 
docrec mado more tbau 12 years after it was 
passed is barred under 8. 48 though the decree 
wae passed under the old code because no vest- 
ed right in the procedure prescribed in that 
Code was acquired by the decree-holder within 


GENERAL CLAUSES AOT (X of 1897). S. 10 

8. 6 of the General Clauses Aot. ( Chamitr , C.J. 
and Jwala Prasad, J.) KRISHNA Dayal Gib 
v. BAKINA BIBI. 20 C.W.N. 952 = 

2 Pat. L.W. 370 = 34 1.0, 27 = 
1 Pat, L.J. 214. 

—8. 8— An application to set aside 
ex parte-docreo, whether a right or privilege. 

It is doubtful if an application for setting 
aside an ez-parte deoreo comes under a right or 
privilege under 8. 6 of the General Claases Aot. 
In the event of its being deemed to be a right, 
its acquisition must be under the C.P.G. and 
not under the Limitation Aot. (Sfcadi Lai 
and Bossignol , JJ.) Manoharlal v . 8adiqa 
Begum. 37 1.0. 29i = i0i P.R. 1916. 

S. 6 — Vested right taken away— C,P % 

C., old and new. 

A vested right under the Old Code whioh 
had been replaced by the New Code, is saved by 
B. 6 if the right had already vested before the 
ooming into foroe of the New Code, (Chamier , 
J.C. and Evans, A. J.C.) JOGESHAR SINGH 
V . BBAGWANBUX SINGH. 

9 1.0. 337 = 14 0.0. 10. 

S. 0 — Change in law due to addition 

—Scope of, 

8. 6 of the Aot applies only to oases where 
the ohanga in the law is the result of the 
repeal of an old enactment and does not extend 
where it is due to an addition to it. 22 O. 767, 
Foil. [Fawcett, A J 0.) HBMANDAS v . 
OHETTARAM. 13 1.0. 264 = 5 S.L.R. 184. 

8. 6, (b )— Acknowledgment of liability 

under the Limitation Act (1959)— Not a thing 
done. 

An acknowledgment of liability only oxtends 
the peroid of limitation and docs not confer 
title and is not a thing done within 8. 6 (b) of 
the General Clauses Aot. ([Sir John Edge.) 
90NI LAL V. KANH»IY LAL. 

35 Alt. 527=40 I A. 74 = 25 M.L J. 131- 
13 M L T. 437 = 17 C.W.N. 603 = 
11A.LJ 389 = (l913) M.W.N. 470 = 
17 O.L J 498 = 19 I C. 291- 
15 Bora. L R. 489 (P.G.). 

rAfftrmlog 32 AIL 33 = 0 M.L.T. 348 = 

3 1.0. 725 = 6 A.L J. 931.] 


S. 6 (O— Contingent right — Not 

Jecied by repeal — 0. P.C.% 0. 21, R, 93. 
Where an execution sale was held under the 
Id C.P.O. 1082. the ouoIiod purchaser had a 
.utingent right to eue for reoovery of the 
urchased money in oaso the judgment-debtor 
ad no saleable interest. That right ie not 
footed by the new provision of O. 21, R. 93 
hioh negatives a r'gbt of suit in such a case. 
Oldfield and Phillips . JJ.) TiruMaLai 
WAMI NAIDU V. BUB'iAMANlAN OHETTIAR 

AR I r. 100 = 40 Marl . 1009. 


8 . 10 — Limitation given in the sec - 

lion. 

3. 10 of the General Clauses Aot is applicable 
io those caees where period of limitation has 
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GENERAL CLAUSES ICT (X of 18B7), 8. 10. 

been given in the section and to the oonditioa 
pat in the deoree. (Richards, C.J. and Tudball, 
J.) HIBDEY NARAIN V. A LAM BlNGH, 

41 Ail. 47 = 48 1.0. 353 = 16 A.L.J, 892, 

S. 10— Days of grace— Lim.Act, 8. 31. 

S> 10 does Dot apply to the period of grace 
allowed by B. 31 (1) of the Limitation Aot. 
(Scott, C.J. and Batchelor, J.) 8HEODAS v. 
NABAIN A SAJI. SB Bom. 268 = 

12 1.0. 611= i3 Bom. LR. 1153. 

— — S. 10— Limitation— Mode of computa- 


tion. 

When a certain day is 6xed for complying 
with an order of the Court the party is entitled 
to have reasonable opportunity ol presenting 
his oaee or substantiating it in the proper 
course. (Teunon and Beachcro/t, JJ.) Rama- 
PATA CHATTEBJEE V. SACHINANDAN NaNDI. 

33 I.c 830. 


officer , 


•S. 17 (1)— Bislrtef Magistrate— Acting 


It is competent to an Aoting Magistrate to 
grant sanction for the prosecution of an oflence 
wherever the permanent Magistrate oould have 
done so. ((Sadajt'uo Aiyar and Napier, JJ.) 
In re JLandasami Pillai, 42 Mad 69 = 
SB M.L.J. 780-24 M.L.T, 605 = 
19 1.0. 161 = 20 Qr.L J. 129 = 
(1918) M.W.N. 856. 

S. 21— .Factories Act, 8s. 98 and 39 

—Power to approve— Power to cancel. 

. ^fJ^, epeotor P , aotorieB approving a system 
of working a particular faotory can t under 8. 21 
of the Genl. Clauses Aot, oancel the approval. 

„, n ‘ ^ h " e ;. an ?PP® al is pending irom the order 
of oanoellation it ib not desirable eo long ae the 

* pp ? a ‘ pendlDB *° institute a oriminal prose- 

m reB ® e °* 01 th0 lactor y having been 
worked i n oontravention of the order ol oanoei- 
Iation. (Abdul Baoof, J.) Madan Mohdn Lal 
n. EMPEBOB. 59 I Q. 857 = 22 O? L J. I B 3 

„ . , 2 * “ ’ Subsequent passing of the 

Registration Act (1908) - Effect-Notification 
exempting agricultural leases. 7 

no F“ r S°' ed a 8 t iooltnral leases for a term 
not exoceding 6 years, reserving a rent lees than 
Bs. 60, were exempted by a notification of 
Govornmeufc of 1886. Subsequently the 
trat on Aot (1908) was paasedT ^ 
fioation was still in foroo in epite of the Nr a? 
Begistration Act under 8. 2«o| the QeuoZ 

2"“', _ Aot * (Baflque and Piggott JJ ) 
Hajabi BlNGH ti, TABBENI BlNGH/ 

281.0.577 = 12 AX.J. 792. 

-———8, 26-iiiphfs to reap crops as tenants. 

rights ol a tenant-at-will to 


OHATWAL. 

8. 28 — General and special Enact- 
ments— Interpretation of statutes. 

Where a speoial enaotment, deals with an 
oflence similar to the ofience which is dealt 
with by a general enaotment it does not follow 
that the provisions of the general enactment 
ol the Penal Code, are repealed to that extent. 
Tbe proseoution in euoh a case may lie under 
either but not both ol those enaotments as 
provided by B. 26 ol the General Clauses Aot. 
22 Cal. 131 at 139, Diet. (Abdur Rahim, J.) 

BEGD BALLIAH U. RAMASAMIAH. 

18 Or. L.J. 992 = 42 1.0. 608 = 6 L.W. 283. 

~ S. 20-Sfparale sentences— Opium 

Act (I of 1878), s. 9 (c) (f)— Bihar and Orissa 
Excise Act (II 0/1916), 8. 47 la)-Sale o / 
opium. 

Where a person illegally eold a certain quan- 
tity of opium and retained possession ol the 
residue alter the sale, separate sentenoe6 lor 
possession and sale under the Opium Aot and 
the Bihar and Orissa Exoise Aot do not oon- 
travene B. 26 o! the General Clauses Aot. (2?oe 
and Imam, JJ.) Bali Sahu d, Empebob. 

19 Or. L.J, 446 = 44 1.0. 974 = 

3 P.L J. 438. 


8- 26 — <4ef constituting two offences . 

When one act constitutes two ofienoes, 
separate punishment for eaoh ofience can be 
inflioted only if both ofiencee are against the 
same law. ( Roe and Jtoala Prasad, JJ). 
RiHMATULLA V ■ EMPEROR. 1 P,L J. 373- 

18 Or. L.J. 321-38 1.0. 433 = 

1 P. L.W, 84 


107< 8, 27 -Bombay Sigh Court Rules, 

i° 7 lhe Bombft y H '8 b Court Rules 

flS5« Bd #» B * 27 0, T^ fl GcDcral Clauses Aot 

( 1897 ). {Beaman, J.) RoOl'CHAND Rangil- 

S* 8 n HAJI ^^SAIN HAJI MAHOMED 

Sudaga. 24 1.0, 437 = 18 Bom. L.R. 204. 

GESTATION. 

See, (1) T. P. ACT, B. 14. 

(2) evidence act, b. na. 

GHATTI TOMOLU. 

ft 143 U l« KST * LAND ACT ’ 89,3 < 11 )- 

OHATWAL. 


Tho dismissal of Ghatwal by the Polioe 
authorities oannot be interfered with by Civil 

1 »• 321t Fo11 ’ Fletcher and 

Richardson, JJ.) Debakar Binoh v. Radha 
QOBINDO BlNGH. 24 I, 0. 827. 

Renf— Personal property. 

CihitZl? it t6 °i dU ?, d P r |° 8 lhe Ultimo of a 
Ghatwal though oolleoted afterwards are hla 

persona 1 property whioh oan be followed by the 

oredi tors In the hands ol his represents Uvea 

(Courts and 4dam», JJ.) Brij Nath Rau 

Bameshwab V. 0HANDKOMARI. R 

58 I. 0. 17-1 PM. L.T, 818. 
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GHATWALI. 

See Land Tenure - gbatwali. 

GIFT. 

(i) deed— Construction 

(3) Hindu Law— Gift 

(9) Mahomedan Law -Gift. 

(4) T. P. ACT, 8S 132—138. 

GODAYERY AGENCY RULES. 


GOVERNMENT OF INDIA AGT (1915), S. 63. 

for the validity ol a security given by the 
Secretary ol 8tate (or an appellant. A oovenant 
by the Secretary ol State by wbiohthe perform* 
anoe ol a deoree by a private party is guaran- 
teed is not ao engagement within St 3 and 40 
ol tbe Act, 1858. (Mookrrjee and Tutton. JJ.) 

38 Cal 734- 13 C L J. 385 = 
9 1.0 8S2-19 0 W.N. 473. 


See also agency Rules (Godavery). 


• Decree passed by Court outside Agency 
tracts lor sale ol property within such area — 
Execution — Legality of decree— Objection to. 

It is not competent to Civil Courts exercising 
jurisdiction outside tbe Agenoy area to pass a 
deoree (or the sale ol properties situate within 
the area. When such a decree is sought to be 
exeouted within the Agenoy area, the Agenoy 
Court has a right to refuse execution on tbe 
ground that tbe deoree is, on its face without 
jurisdiction and a nullity. 4 1 M. 813 Poll. 43 M. 
675, Diet. ( Rrishnan and Ver.katasubba P.ow. 
JJ.) KRUTHIVENTI PERRA7.U 0. SRI RAJAH 
Nallaparazu Meerja 8EBTBARAMA 
CHANDRA. 16 L S, 661 = .1922) M W N. 728 - 

1923 M 114(1). 


Ss. 32 and 65 (2)— Ultra vires — 

Legislation. 

II tbe Indian Legislative Council passes an 
enaotment depriving a subject ol bis remedy in 
Civil Courts against Seoretary ol 8tato (or 
wrongs to property tbe aot is ultra vires. 
( Lord M icoaghlen) SECRETARY OF STATE 
o. Moment. 40 Oal. 89i = «o I A. 48- 

13 MLT. 99 = 17 C.W.N 169 = 
(1913i M W.N 49 =18 Bom. L.R. 27 = 
11 A L.J 49 = 17 C L J. 194- 
Bur. L T. 1-24 M L.J. 499 = 
18 1.0. 22 iP.O.) =7 L.B.R. 10. 
(On appeal from 8 1.0. 1129 — 
8 L B R. 163 and 8 I.C. 1189 = 
3 Bar. L. T. 93 ] 


•R. 3 (2) and {2)— Cancellation of to be sued. 


8. 32— Secretory of State— Liability 


pleader's sanad — Suit by pleader, does not lie. 

Where the Government Agent ol Godavery 
Agonoy oanoelled the sanad o( a pleader in 
the Ageooy traot lor misoooduot, held, that 
the Agent aoted a9 a Court and that no sail 
by tbe pleader would lie against the Agent 
(or wbat be did as a Court. tSpen-er and 
Ramesam, JJ.) MaLLADI Venkatara- 
MAYYA V. SECRETARY OF STATE 

(I921j M W N. 830 = 
30 M.L.T. 76-15 L.W. 238 = 89 I 0. 3»B = 

42 M.L J. 148. 

GOOD FAITH. 

See (1) 8P. BEL ACT, 8. 27. 

(3) T P ACT. 8s 41, 49, 63. 

(3) Trusts act, 8. 96. 

GOODS. 

See CONTRACT ACT, 8S. 76—123. 

GOOD BILL. 

See (1) CONTRACT ACT, SS 353—286. 

(J) PARTNERSHIP. 

(3) Trade Mark. 

(4) Trade Name. 

GOVERNMENT. 

8ie (l) act of State. 

121 Crown. 

(3) Government of India act. 

(4) Grant. 

(5) Srcretary of State. 

GOVERNMENT OF INDIA AOT (1918;. 

. S. 28 -Security given by the Secretary 

of 8ta(e lor appillant — Engagement for the pur- 
pose ol the Government of India. 

(Per Mookerjee. J.. Teunan, J., Contra).— The 
oonourrenoe ol a majority of votes is neoessary 


An eoaotment adding to or taking away 
(rom. the liability ol the Seoretary ol State in 
Council to be sued, as settled by tbe Govern- 
meot oT India Aot is ultra vires ol tbe ladian 
Legislature. (Wallis. J.) A. M ROSS t>. 
Seoretary of state. 87 Mad. B5= 

24 M L J. 429 = 19 1C. 363 = 
(1913) M.W.N. 758. 

S 32 ,2i — Liabilities lawfully incurred 


— Meaning of. 

Liabilities lawfully incurred do not mean 
liabilities ioourred by aote authorised by law 
but must mean liabilities incurred by servants 
or aeeots in oourse ol uodertakiDgs in wbiob 
tbe Government servants are lawfully engaged. 
(Crouch and Hayward, A J.Os.) MATHARADAS 
V. SECRETARY OF STATE FOR INDIA. 

11 I.C. 98-9 s L.R 82. 
8. 60— Local Governments Juris- 


diction. operation in— Effect on Civil Court's 

jurisdiction. 

A Government notifioatioD, deolaring the 

deep stream ol the Ganges as boundary of the 

two provinces also determines the jnnsdiolion 
ol tbs Civil Courte in those plaoes. Alteration 
in the jurisdiction ol the Looal Government 
does not afieot the Civil Courts’ juriediotion. 
iCoutts and Ahmed. JJ.) KESHO PRASAD 
BINOH V. NIRMAL KUMAR. 

1 Pat. L T. 288 = 8 Pat. L.J. 451 = 
51 I C. 201 = 2 U.P.L.R. (P.) 152. 

_S. 63— Indian Legislature— Powers of 

—Suit against Secretary ol State— Deprivation 
of remedy of subject— Ultra vires -Burma Act 
(IV of 1898). S. 41 (6) — Indian Councils Act, 
1961, S. 22 prouiio. 

8.41 (6) of Aot IV ol 1998 (Burma) wWoh 
enaote that no Civil Court is to have jurudio- 
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60YERNMENT OF IflDII ACT <.913 , 3. 63. 

ii on to determine a claim to any right over Jaod 
against the Government, ib u*tra vires of the ! 
Indian Legislature as it contravenes 8. 65 
of the Government of India Ajt, 1859 (21 and 
Vio., C. 106), which preserves to the subject 

Aka aarno romnrfn aeiAiti ofr tk « A 


^2 vio., u. xuo;, wmon preserves to the subject 
.-the same remedy against the Government as 
there would have been against the E I. Co. 
An aotion for damages for trespass oo land 
would have lain against the East Iadia Co. 
and oODseqneutly would lie also against the 
Secretary of State. 5 B R C.R. Ap. I, approved. 
Obiter.— The Indian Government might legis- 
late validly about the formalities of procoduce 
sol)Pg as they preserve the substantial right of 
the eubjeot to sue the Government in Civil 
Courts like any other defendant and do not 
violate the fundamental principle tbu the 
Beoret&ry of State even as representing the 
Grown is not to be in a position different from 
that of the E ist India Co. (Lord ?Jacnaghlen). 
8E0BETABY OF 8TATE V MOMENT. 

40 Cal. 391 = 40 1. A. 48 =>13 IK L.T 58 = 
17 G.tf N. 169 =>(1913) M.W N 45 = 
13 Born L.R. 27-xl A L J 49- 
17C.L.J 194 = 6 Bur. L.T. 1 — 
24 M.LJ. 459 = 18 I C. 22- 
7 L.B R. 10 (P O.) 
tOn appeal from 8 I 0. 1129-5 L B.R. 163 
and 8 1.0. 1189-3 Bur. L.T. 93.] 


8, G5-- Right of action against E. 7. 
Company not taken auay by Indian Legislature. 

aiilELV* “ tight «*••«»» M»in«4 the 

Company, i* oanaoi be talceu away 
hy any Act of Indian Legislature after the 
company a possessions were vested in the 
Orowq. 40 Oak 891 (P.0 ), Foil. (i/acleod 

% hah - J > Damodar Tukabam v 
•Secretary op State fob India. 

W Bom. l!6I=62 IQ. 873- 

23 Bom. L.R. 492. 

— S. 68 -Power o/ legislature. 

Powers of legislature disouseed. [Atlina and 
Sad^vi Avyar. JJ.) J« r * rancudu 

22 M L.T. 211-e L.w! 428 
42 1 0. 724-18 Or. L J. 998- 
(18171M. W.N. 081. 

&&J5 AZrtt sir 

° [ •««> • cui. o/ “h” 

"f “™“" i" sss 

:!K.r,;r sr 

86 I.o. 440-22 Bom. L.R. £02- 
. . 13 L.tf. 296 (P.O.). 

■are. M-'Unwiitm laws'-Whzt 


GOVERNMENT OF INDIA AOT (19l5f. S 101. 

Right9 to personal frsedom sod properly are 
the rights referred to in the phrase 'unwritten 
laws’ in 8. 65 (2» ol Government of India 
Aot. 6 8.L R. 392, approved ; 10 C. 391 P.O., 
ref. (dbdur Rahim. O.C.J.. Acting and Sesha- 
gin Aiyar, JJ.) ANNIE BESaNT u GOVERN- 
MENT OP Madras. 89 Mad. 1083 = 

5 L W. 1 = (1916) 2 M W N 383=. 
18 Or. L J. 137=37 I C 5.5 = 

21 M L.T. 124. 

S 79 -Ordinances. 

The ordinances by the Govetnor-Geoaral are 
deemed _ to be made by him in Counoil and 
remain in force for six months after termi- 
nation of war. ( Uacleod . J.) WILFRED R, 
PADGETT v. Jamsetji. 41 Bora. 390 = 
33 1.0.724-18 Bern. L.R. 190. 

- - 3. 79— Calcutta Imorovements Act „ 

as li and W— Acquisition and taxation — 
Distinction between - Distinction between 
acquisition tor recoupment and taxation tor 
purpose of recoupment. 

When a proposed acquisition is abandoned 
on condition of periodica! payments by the 
owner of a mm fixed in perpeiuity or the 
payment m lump of the oepitalised value 
thereof, a tat is in esaonoe imposed on tbo 
land ; auob a tax can be validly impoeed only 
with the sanction of the proper authorities 

£? M i°n b wVh e,l K U a iae S ' 43 ’ “ Qd th ° 8Utma 
imposing the burden mast do eo in dear and 

unambiguous language. ( Mookerjee and Cum- 

roSSf 81 !? F0R THB Impr OVEMENT 
G Chan °ba Kanta Ghosh. 

44 Cal. 219-21 C.W N. 8-36 1 0, 749 = 

21 O.L J. 245. 

- — S. 101, proviso —Additional Judges - 

iZ. T ,Cr F6ri0h not W*i»9tu><> 

m2* VVT ‘° 8> 101 of lhe 0 ^ernm4at ol 

n£h iw' 4008 004 m9aa ihat “ 8 "« ard9 «aob 
High Court, appointment of temporary judge* 

can only be made for periods not exceeding t®w“ 

years in all. The proviso ma 9 t be read as 

meamog that ippointmeots may be m»de from 

time to time for euoh period, not exceeding two 
years, as may be required -from time to time on 
eaoh oooasion whon the power is 
t Wallis, O J. and Kumaraswamy Saslri J \ 

»• VOTBofSSli! 

CHALA Maniaqsr. 43 1.0 880 = 

33 M L.J. 787. 
-8.101 (d)-fljjft Courf — Oo« jf ifu !i 0 » 

ot \ b6 cT^ W 8h °‘ a , Hi 8 h Court consisted 
n_ J*, _ ,U, V 0S “Oil si* puisue Judges 
O^.ng to the retirement of one of them th» 

and 1 fiv° )aB 94Sd t°' a ° Ao ‘ ing 0lli6, JiietlS 
and five puisne Judges, of whom two ! « 

bitristera aud two wore members of the CMt 

H igh Oo Q « wt, £ VocS^daJorwl th^B °1 0°/(d I * f 

81 I 0. 63-1 U P.L.R. (H 0 ) 39, 
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GOYERNMENTOF INDIA ACT (1913), 3. 106. 


GOVERNMENT OP INDIA ACT (1913), S. 107. 


S. 108, (2) — Power of Bigh Court to 

compel Rivenue authority to ao t tsduty. 

Tbs order of a High Court to a revenue officer 
to do his statutory duty would not be the 
exercise of “ original jurisdiction in any matter 
concerniog the revenue" within the meaning 
of 8. 106, Govt, of India Aot. (Lord Philli- 
more). ALCOCK ASHDOWN AND CO , LTD V. 
THE CHIEF REVENUE AUTHORITY OF BOM- 
BAY- 47 Bom. 742 = 45 M L.J. 592 = 

33 M L.T. (P.C.) 267= L.R. 4 (P C ) 188 = 
18 L.W 918 = 25 Bora. L R, 920 = 
21 A L J. 689= (1923. M.W N. 337 = 
60 I. A. 227= 1623 P.C. 138 (P.C ). 

S. 106 (2) — Application under Specific 

Relit/ Act . S. 45, if lies— Income Tax Act , 
S. 51. 

8. 106 (2) of the Govt, of India Aot and 
S. 52 of the Income Tax Act prohibit the 
High Court from entertaining any application 
under 6. 45 of the 6pecifio Relief Act for 
compelling the Revenue Board to refer the 
matter to the High Court under 8. 51 of the 
Income Tax Act. Issuing an order under 
S. 45 of the 8pecifio Relief Aot is an exerciso 
of original jurisdiction under 8. 106 (2) of the 
Government of India Act. {Wallis, C J. and 
Oldfield , J ) Tbe Chief Commissioner of 
Income tax, Madras v . The North 
Anantapobe Gold Mines, Ltd. 

44 Mad. 718 = 41 M L J. 177 = 
(1921) M.W.N., 302 = 64 I 0. 682 = 

14 L.W, 103. 

S. 106 (2)— Suit ler declaration that 

agreement /or compensation lor income tax is 
binding on Collector— Original Side — Trial on 
the merits . 

A suit for declaration that an agreement for 
composition of income-tax entered into between 
the plaintifle and the Collector of Madra3 wa9 
in force and that the latter was not entitled to 
reassess the plaintiffs in repudiation of the 
agreement, is not cogniziblo by the High Court 
in ile original jurisdiction. ( Coutts-Trotter , J.) 
MESSRS. BEST i CO., LTD. v. THE COLLEC- 
TOR of Madras. 48 I.C. 790 = 33 M L J. 23. 

—8. 107 -Grounds tor inter /erence. 

Though the powers conferred on the High 
Court under S. 107 of the Govt, of India Act 
are extensive enough to authorise the Court, in 
the exercise of its discretion, to send for the 
record of such a preceedirg in a Subordinate 
Court, namely, the record of ao enquiry con- 
ducted by a District Judge with a view to 
drawing up a list of persona proved to be touts, 
and to examine such record and thereafter 
issue such orders cr instructions to the District 
Judge ae might appear to be proper, the High 
Court would not interfere in the exercise of its 
powers of superintecdence, where the sole 
ground upon which interference was asked for 
was that the decision of the District Judge was 


against the weight of the evidence. (Meats, 
C.J. and Piggoit , J.) KASHI NATH v. EM- 
PEROR. 46 A. 676 = L.R, 4 A. 817 = 

21 A.L J. 6/1 = 9 O. & A L.R. 696 = 

1924 A. 69. 

S. 107— Munsiff committing party for. 

contempt— Interference in revision. 

Tbe High Court ha3 jurisdiction to interfere 
in revision with an order of a Munsifl punish- 
ing a party for contempt. If on an application 
for restoration of a case being dismissed for 
default, the plaintiff states that 1 the order was 
against rules and law ’ no contempt of Court is 
meant. (IFa/j/i, J.) KADHORY v. EM- 
PEROR, 42 All. 26 - 32 I.C. 279 = 

20 Cr, L.J. 610 = 17 A.L.J. 898. 

3 107— Proceedings under Chap . XII, 

Cr. P . Coae — Power ot General Superinten - 
der.c:. 

Proceedings under Chap. XII of the Or. P. 
Code are not proceedings which could be called 
up by 8. 435 of the Code and under 8. 107 of 
Government of India Act, tbe High Court bas 
no general powers of euperintendence over the 
inferior Courts in reepect of proceedings taken 
uoder Ohap. XII of the Cr. P. Code. 19 Cal. 
127 and 16 A.L.J. 189. Ref. (Kncz, J.) 8AKH- 
AWAT ALI V. EMPEROR. 41 All. 802 = 

31 I.C. 337 = 20 Cr. L.J. 449= 17 A.L.J. 321. 

S. 107— Cr. P. Coir, S. 145— Proceed- 
ings under— Interference. 

6. 107 of the Government oi India Act can- 
not be invoked so as to question proceedings 
which purport to be prooeediDgs lawfully taken 
by a Magistrate uoder Chap. XII of the Cr. P. 
Code. If proceedings totally without legal 
foundation or legislative authority are taken 
by a Magistrate under colour of Chapter XII 
but not seriouly purporting to be taken under 
or to comply with the provisions cf that chap- 
ter, there i9 a dear case for interference. 
(Walsh, J.) Sunder Nath v. Emperor. 

40 All. 304 = 44 I.C. 673 = 19 Cr. L.J. 309 = 

16 A.L.J. 189, 

S. 107— Scope of—Cr, P. Code, 8. 145. 

Thera is extension of the jurisdiction ot the 
High Court under 8. 107 of the Government of 
India Act in the matter of the right of superin- 
tendence over the proceedings of the subordin- 
ate Courts beyond that under 8. 15 of Charter 
Act. (Knox, a. J.C.) Matukdhabi Singh 
v. JA1SARI. 39 All. 612 = 41 I.C. 862 = 

13 Cr. L.J. 828= 13 A.L.J. 676. 

S. 107 —Rent Controller — Superin- 
tendence — Powers of — Calcutta Rent Act HI of 
1920. 

The Court o! the Rent Controller appointed 
under the Calcutta Rent Aot is a Court of civil 
jurisdiction subject to tbo powers of tuperinlen* 
denes conferred by tbe High Court under 8. 107 
of the Govt, of India Act and tbe High Court 
can interfere in revision with its decision. 
iWocdrojJe and G/iose.WJ.) ADBUL Hl’Q t* 
Mahomed Din. 1*23 Cal. ail. 
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GOVERNMENT OF INDIA ACT (1918), 8. 107. | GOVERNMENT OF INDIA SOT (1918), S. 107. 


•S. 107— Proceedings under S, 145 of 


t he Criminal Procedure Code— Abuse of the 
process of Court— Revision — Interference . 

Where proceedings are taken under 8. 145 of 
the Code of Criminal Prooedure which amount 
to an abuso of the process of Coort and the 
object of which is to harass or annoy a succee* • 
ful party in prior possession proceedings, the i 
High Court will interfere under 8. 107 of 
the Govt, of India Aot. (Ghose and Chotz* • 
ner, JJ.) aban Sardar v. Haba Sondar 
\Majumdar. . 27C.WN 171 = 

37 C L J 39 = 24 Cr. L J 97 = 

1923 Cal. 95. • 


S. 107 — Powers of superintendence of 

High Court— Order refusing sanction. 

Although the High Court is vested with very 
wide powers of superintendence over the pro- 
ceedings of subordinate Courts, these powers 
are not to be exercised for the purpose of 
interfering with the order of a subordinate 
Court merely cn tbo ground of error in law or 
error in faot. In other words the powers of 
superintendence are not applicable where the 
only question is whether the decision of the 
lower Court i9 against the weight of evidence. 
(Chose and Cuming , JJ ) Sarat Chandra 
MANDAL V. RAM84HI ROY. 

28 0 W.N. 1016 = 38 O.L.J. 263~ 
23 Cr. L.J 633=1923 Cal, 43. 

“ S. 107 — Order of Rent Controller — 
Superintendence. 

The High Court has the power of revising 
the Rant-Controller's orders under its general 
powers of Superintendence under 8, 107 
of the Government of India Act. ( Chatterjee 
and Cuming . JJ.l Chatterjee v. Tribedi. 

28 0.W.N, 78 = 49 Cal. 523 = 1922 Oal. 427. 

7“ 8. 107— Subordinate Court-Rent Con - 

(roller— Order of, open to revision bv High 

Ofderol Rent Controller rejeoting application 
to fix standard rent is open to revision by 
High Court when the rooms let are certain and 
easily ascertainable. (Ranfcin. J.) ALLEN 
Bros. and Co. v, Eando and Co. 

26 O.W N. BIS. 


, 8- 107 — Order uithout jurisdiction 

under Cr. P. Code, S. 146 -Interference, 

Tbe High Court oaa under B. 107 set aside 
the proceedings instituted without jurisdiction 
by a i Subordinate Court nnder 8. 146 ol the 
Cr. P. Cede notwittaatanding B 435 (9) ol the 

j if ,, ? nd oan make consequential or 
•incidental orders under the same seoiion. Thus 

it can Rive direotion (or disposal ol property 

■gJJ* 4 , a “ d with by tbe Subordinate 
Courts, [Mookerjee, A.O.J. Fletcher . N. R 
^AottwyM, Richardson and Qho;e, JJ.) ali 
Mahomed Mandoe, v Piqqott 

eo I 0. 333 o. 81 C.L.J, 270 (S B.). 

* . 8. 107 — Order under S. 146. Cr P 

ApjU'-IUvtiion— Difference of opinion- sinlor 


On a difference of opinion in matters under 
8. 145, Cr. P. Code, the Senior Judge’s opinion 
prevails as tbe jurisdiction exercised by the 
High Court is uader 8. 107 of the Government 
of India Act and not under 8s. 435 and 4S9 r 
Cr, P. Code. (Chaudhuri and Neiobould, JJ.l 
The Indian iron and Steel company v. 
Banso GOPAL Tewari. 22 Or. L.J. 99« 

59 1C 403 = 32 0 L.J. 54, 


S. 107 — Powers of superintendence— 

Extent of — Difference of opinion . 

On a difference of opinion amoog twoJudge3 
exeroisiog revision*! powers, the deoision of 
the 6enior Judge prevails on tbe prinoiplo of 
cl, 36 of the Letters Patent (Cal.). Per Buda, 
J . — The High Court's power of superinten- 
dence over inferior Courts is not confined to 
questions of jurisdiction alone but also applies 
where the inferior Court* commit an illegality 
cr material irregularity. (Neiobould and 
Buda , JJ.) MOIRAM BEWAH v. MrIJAN 
8ARDAR. 31 C.L J. 183 = 

54 1.0. 169 = 21 Cr. L.J. 25 = 24 O.W.N. 97. 

S. 107 — Common manager under 


dr 100 of the B.T . Act— District Judge’s 
orders— Revision. 

The High Court having made rules under 
S, 100 of the B.T. Act defining the powers and 
duties of common managers, it has power 
under 8. 15 of the Charter Aot to superintend 
and revise tbe orders of a District Judge under 
Chap. IX of tbe B.T Act. 40 C. 160. Ref. 
(Holmwooi and Walmsley, JJ.) SATYENDRA 
Mohan Ghose v. Raj Mohan Guha. 

29 1 0. 177t 

S. 107— Interlocutory order— Revision. 

A High Court oan interfere under 8, 15 of 
tbe Charter Act (8. 107 ol tho Government of 
India Act) with interlocutory orders when they 
might lead to failure of justice or irreparable 
injury. ( D . Chatterjee and Chapman , JJ.) 
SiVAPBOSAD Ram n, Trtcomdas- 

2? 1.0. 917 = 42 Oal. 920. 

— S. 107 — Order under 8. 476, Cr. P.C. 

— Reunion . 

A oriminal benoh ol tbe High Court oannot 
revise an aotion taken by a Civil or Revenue 
Court under 8, 476, Cr, P.C. unless authorised 
by the Chief Justice, f Jenkins, O.J, Harrington 
Stephen, Mookerjee and Eolmtcood, JJ.) H Aft 
Prasad Das v- Emperor, 40 Cal 417 = 
17 0 L.J. 213 = 14 Cr. L J. 197 = 
19 1.0* 197 = 17 O.W.N, 647 (P B ). 

B 107 —Court-fee — Decision on — 


Riiriston. 

An erroneous deoision of the Court below 
that the suit falls within B. 7 (xi) (c) Is not 
final under 8. 12 ol the Aot # and the Hieh 
Court is oompetont to interfere with it under 
B. 15 of the Charter Aot {Mookerjee and 
Beachcrolt. JJ.) BONDAR Mal MABWABI o. 
MubbaY. 18-1.0, 968*16 O.L.J. 3TB r 
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GOVERNMENT OF INDIA ACT (1915), S, 107. 

S. >07 — Power ct High Court to trans- 
fer case from Agency Cou*t — Viragapatam 
Agercp Pules, P. 14. 

L'Dder 6. 107 of the Government o t India Act 
the High Ccurt has power to traD9fer a case from 
the Ccurt of an Agency Commissioner to an 
equal cr superior ccurt. The Coart of the 
Agency Commissioner is subject to the Appellate 
jurisdiction of the High Court. The District 
Conrt is not a Court equal cr superior to that 
of an Agency Commissioner and the transfer of 
a case frem hie file must be to the High Court. 
( Oldfield and Venkatasubba Rao, JJ ) MAHA- 
RAJAH OF JEYPOBE V Ganga Raju. 

46 Mad. 726 = 45 M L J 3 = 17 L W. 517 = 

(1923, M.W.N. 277 = 32 M.L.T. (H C.) 269 = 

1923 Mad. 60S. 

— 8. 107 — Stay cf criminal proceeding — 

Pending civil suit— Power of High Court . 

The High Court is under 8. 107 of the 
Government of India Act invested with powers 
of superintendence over all subordinate oonrts 
in the Presidency and this power includes a 
power to etay crimioal proceedings in a Magis- 
trate s Court till the deoieion of a Civil euit 
between the parties. Where however the 
deoieion of the Civil euit would not oonclueively 
determine the question cf possession of the 
property which was the only material point 
for the decision cf the Criminal Court, the High 
Gourt refused to st9y the trial of the Criminal 
Proceeding*. ( Spencer , J.) NAMDIA PjllaI 
r. SL'dalai muthu Nadan. 17 L W. 570 = 

4 1 92 3 • UWN. 276 = 44 ML J. 642 = 
32 M.L.T. (H.G.) 191 = 1923 Mad. 595. 

3, 10 F — Lani Acquisition Proceedings 

—Collector— Order cf — Revision. 

Proceedings under Part III cf the Land 
Acquisition Act are judicial and an order of 
the Collcotor refusing to make a reference on 
the application under S. 18 of the Act is open 
to revision under 8. 115, C P.O. or 8. 107 
Government of India Act. 1*2 C.W.N. 211, 
Foil. 96 l.O. 621 Dies. (Ayling and Krishnan , 
JJ.) Pabameswaba aiyar v . Land acqui- 
sition COLLECTOR, PALGHAT. 

42 Mad. 231 = 49 I 0. 659 = 36 M L J. 95. 

S. 107— Irrelevant and scandalous 

-matter in judgment of Subordinate Court — 
Power to expunge — Application by third party. 

Per Abdur Rahim, J. ( Oldfield , J. dissenting). 
— The powers of superintendence of the High 
Court are of an extremely wide eharaoter and 
inolude the power to expuege such matters 
from judgment so that they may not bo oirou- 
lated and published to the prejudice of persons 
who are not concerned in the suit either as a 
party or as a witness. The High Court will 
only interfere in exceptional cases and with 
.great caution in the exercise of such juried ic 
tion. Per Oldfield , J.— The High Court has 
oo power under 8. 107 of the Government of 
India Aot to order the expunging of portions of 
the judgment of a Subordinate Court at the 
instance of a person who is not a party to a 
tfoit. The expression 'eaperintendeaos In 8. 107 
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does not inclade the relief abovementioned.- 
(Abdur Rahim a id Oldfield , JJ). In re V. 
KaiSHNASWAMI AIYANGAR. 47 1.0. 981 = 

23 M.L J. 368. 

?. 107— Village Court — Order of 

Alunsiff— Revision. 

An order parsed by a District Munsifl under 
8. 73 of the Madras Village Courts Aot can be 
revised by the High Court. (Saiasiva Aiyar 
ar.d Moore , JJ.) Paramasivam PilLaI v. 
Feriyanayagath ammal. 31 1.o. 503. 

s. 107— Pending Criminal Proceedings 
— Revision . 

If the ends of justice so require, the High 
Court will interfere in revision in a pending 
proceeding. (Kumaraswamy Sjstri. J.) In re 
KUITUSAMI AIYAR. 39 Mad. 561 = 

16 Or L J. 477 =28 M L J. 60S- 
£ L.W. 463 = 17 M.L.T, 398 = 29 I.C 109 = 

(1918) M.W.N. 365. 

8. 107— Dismissal of cornel air i^Ciim, 

P. Code, S. 203 — Revision. 

Where a complaint is dismissed under 
8. 203 without reesone, the High Court can set 
aside the order and direct enquiry. Quatre— 
Whether 8. 439, Cr. P. (j , would also empower 
the High Court to act in revision ? ( Oldfield , J.) 
Ganga Reddi t. bamarapathy mudali. 

38 Mad. 512 = 21 I.C. 681 = 
25 M.L.J. 510 = 14 Cr. L.J. 633. 

S. 107 — Power of high Court to inter- 
fere with order paved according to section 144, 
Criminal Procedure Cede— Revision. 

8. 107 empowers the High Court to prevent 
the evasion by the Magistrate of the Law laid 
down in 8. 144, Cr. P. C., by issuing a perma- 
nent injunction under the guise of successive 
renewal of temporary order 3 , under the 
section. 7 C.W.N, 140 ; 1 1 C.W.N. 79 ; 5 O. 

7 i 25 C. 652 Ref. ( Miller and Sadasica 
Aitar . JJ.) GOVINDA CHETTY v. PERUMAL 
CHETTY. 21 1.0. 381= 14 Cr. L J. 589 = 

29 M.L.J. 370. 

S. 107 — Criminal case —Proceedings 

under S. 145— Interference. 

It is not the practice of the High Court to 
interfere under 8. 15 ol the Charter Aot except 
where a Magistrate's order under 0. 145, Cr. P. 
0., ia without jurisdiction. 31 M. 318; 14 0, 
861; 26 C 188; 26 A. 597 ; 24 B. 627 Ref. 
(Ayling and Napier , JJ.) Kamal KUTTY p, 
UDAYAYARAMA RAJA. 13 Cr L.J. 763 = 

17 I.C 69 = 36 Mad. 273- 
12 M.L.T. 489 = 23 M.L.J. 499 = 
(1912; M.W.N. 1164. 

8 107 — Order purported to be passed - 

under 8. 144, Cr.P.C.— Absolute want of juris- 
diction— Powers ol interference . 

Although under ol. (4) of 8, 144, Cr. P.C., it* 
is Inoumbent on the petitioners to go in the 
first instance before the Distriot Magistrate* 
before ooming up in revision to the High Court 
and ordinarily that is the praotioe in the Higb 
Court still the High Court will interfere whet* 
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ihs order of (he Bob-divisional Magistrate ie 
wholly without jurisdiotion. 1922 P. 435 F.B. 
Foil, i Kulwani 8ahay, J j ARAL WaHTON v. 
Mahadib Mahton. 1 Pat. L.R. 223 iCr.i- 

1924 P. 143. 

8. 107 — Rateable distribution- Order 

defective — Interference. 

Where an order under 8. 73, O.P.C., ie hope- 
lessly inadequate and does not refer to the 
olaima of parties, arguments advanoed and 
reasons for the oouoluaiona arrived at, the High 
Court oan interfere under 8- <07, Government 
of India Aot. [Mullick and Bucknil, JJ.) Babu 
B lSHUN MOHAN SAHA Y V. NABAYAN PBASAD 
ABTHANA. 74 1.0. 140. 

8. 107 — Power to expunge remarks 

from judgment of inferior Criminal Court— 
Executive order, 

8. 107 of the Government of India Aot, 
empowers the High Court to delete irrelevant 
remarks from the judgments of interior Criminal 
Courts. 16 C.W.N. 593 ; 16 C.W.N. 1105 ; 17 
C.W.N. 238, Ref. (Jwala Praead, J.) BIB- 
nabayan Singh v. Empebob. 

23 Or. L.J 371-8 Pat. L T. 239=1922 P.97. 


S. 107 — Interlocutory order , 


Direotion for taking aooouotj in a pending 
suit will not be interfered with in revision 
unloss irreparable injury will otherwise 
result, (Miller, C.J. and Mullick, J.) RAI 
Bahadur Harihab Pb'Sad Singh «. 
maharajah kbsho Pbasad Singh. 

8 Pat. L T. 838 


— — — S. 107 — High Court — Powers of 
superintendence— Effect of. 

It ie the privilege and prerogative of the 
High Court, when onoe a reoord is brought be- 
fore it wbioh ie so erroneously and manifestly, 
unjust to ezeroise its powers of superintendence 
to revise Bnoh order or to set it aside and direot 
Buoh further proceedings to bo taken as jnstioe 
may require, but where no reoord is before it, 
but the High Court feels its neoessity, it oan at 
tho instanoe of a party, send for it, by powers 
conferred on it by 8. 1C7. [Atkinson and 
Adam*,JJ.) Bbindaban Chandeb Choube 
v. Goua Chandra Rai. i p.t L T 467- 

56 I.O. 183 — (1620, Pat 53. 


able. 


-8. 107— Dismissal 0 / suit— Unjustift- 

* Contt J di ®“‘88es a suit on plaintiff's 
failure to amend the plaint without giving 

th^ B l«tn? POr ‘? t nHy °° nlinue **»• »ri*l with 
InJiiuS* “ 9 ? u ra,Q8ea »o ezeroise a 
iM?ir 0 l 0D “ nd “ 801td « i# open to revision! 

RAM SAimi iZ a a Frasad - ,J > NADBANG 
RAM SAHU V. BBAKHOBI MANDAB. 

1 i 5110. 169-4 RLJ. 217. 

Z I. 
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son and Manuk , JJ.) CHANDBAMANI Koe a 
V . BASDDEO NABAIN SINGH. 49 I C. 442 = 

4 P L J 67* 

— — S. 107 — Denial of fair trial — Interfer- 
ence, 

Where there has been a denial of a fair trial 
to (he applicant the High Court has power to 
set aside the decision of the Lower Court. 
(Miller, O.J. and Mullick. J.) NILMANI NATH 
Sahi Deo v. Pratap Usai Nath Bah 
Deo. 4 Pal. L.J. 371 = 49 I Q, 389 = 

(1919) Pat. 60. 

S. 107— Addition of parties— Interfer- 
ence, 

It is open co the High Court to interfere in 
a proper case with an order of refusal by the 
lower Court to add a person as party defendant 
in a pending suit. (Mullick and Thornhill, JJ.) 
abdul Haque v, Muhammad Yaha khan . 

47 1.0 723. 

S. 107— Leave to sue receiver — Refusal 

of, 

A High Court ie entitled to exeroiso of its 
power of its superintendence under B. 107 o t 
the Government of India Aot to oorreot and 
supervise Subordinate Courts whenever they 
appear to have wrongly exeroised their inherent 
powers. An order of the tower Court refusing 
leave to sue a receiver without reasons is liable 
to be set aside. (A/ullieA: and Thornhill , JJ.) 
Braja Busan v . Bbis Chandra tewary. 

4 P.L J. 20-47 1 0. 719 = 
(1918) Pat. 837. 

— — S, 107— Criminal case— Revision— He- 

hearing— Power to direct. 

Under S. 107 of the Aot, the High Court has 
power to direct a Sessions Judge to rehear ao 
appeal after obtaining additional evidence. 
(Mullick and Thornhill , JJ.) ZAMIEUDDIN v. 
Emperor, 47 I.C. 274= IB Or. L.J. 902 = 

3 P.L.J, 632. 

a « 107— Small Cause Court— heave to 

withdraw— In tcrference. 

Where a suit has been allowed to be with- 
drawn by a Small Cause Court and no reasons 
have been recorded for permitting snob with- 
drawal, the High Ooart will sot aside the order 
in the exercise of its powers under B, 107 of the 
Government of India Aot, 1916. ( Chamier , O.J. 
and Bharfuddin , J.) LUCHI Rai v. RAGHU- 
BIB DUBE. 43 1.0. 4)0=2 P.L.J. 682. 

— 8. 107— High Court's jurisdiction 

under* 

Obiter Administrative as well as judicial 
aots of Subordinate Courts are subject to the 
High Court's jurisdiction to interfere under 
B. 10T of the Aot. ( Chamier , O.J,, 8harfud - 
din and Atkinson , JJ.) Raqbunath Singb 
v. Hazabi BAHU. 1 P.L.V. 141- 

9 P.L.J, 110=87 1.0. 879 = 
<1911) Pat* 10* 
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GRANT— Gomtractlon. 


S 1#7 — Legal Practitioners Act , S. 14. 

Where proceedings were instituted under the 
Legal Praotitioners Aot before the Distriot 
Munsif and an application was made to transfer 
the same to another Court. Held, that the 
procedure under the Legal Practitioners Aot is 
neither oriminal nor civil, but purely designed 
for the purposes of discipline. Such disciplin- 
ary proceedings under 9. 14 are not proceedings 
of a Court of civil jurisdiction and 8. 141, 
O.P.C., cannot apply to them. The ODquiry 
under 8. 14 of the Legal Praotitioners Aot, 
caonot be delegated to another offi:er who is 
not the presiding officer of the Court in which 
the malpractices complained of were committed. 
Applicability of 8. 107 of the Government of 
India Aot, 1915. to proceedings, under 8. 14 
of the Legal Practitioners Act, disoussed. 
( Mullick and Atkinson , JJ.) In the matter of 
Janak Kishore. 1 P.L.J. 976 = 

18 Gr.L.J. 132 = 37 I.G. 481 = (1917) Pat 60. 

S. 107— High Court's exerc se ol power 

under Charier Act • 

The exercise of power by High Court uoder 
the Charter Aot is justifiable only in case of 
irreparaole injury otherwise resulting to the 
parties by a judge exceeding or refusing to 
exercise, or only pretending to exercise, juris- 
diction vested in him by law. (Sharfuddin 
and Roe. JJ.) Gang a Prasad v Nandu 
Ram. 20 0.W N. 1080-1 P.L.J ^463 = 

37 I C. 129 = 3 P.L.W, 53. 

3. 107 (2)— Superintendence— Limits 

of. 

The word ' superintendence * in S. 107 (9) 
of the Government of India Aot should be 
construed very narrowly and does Dot justify 
the interference of the High Court so as to 
evade tho provisions of 8. 115 of the C.P. Code 
and to result in entertaining an appeal or 
revision where no 6uch right is given by statute. 
i8anderson, O.J., Teunon and Walmsley* JJ.) 
Komar Chandra Kishore v. basat ali. 

27 G.L.J 418 * 44 1.0. 783 = 22 G.W.N. 627. 

8, 108— Division Court— Meaning of. 

Uoder 8. 108 a Division Court must consist 
of at !ei9t two judges. \Cou\ts , J.) RAGHUBAB 
Singh v. Jethu Mahton. l P 884=- 

3 P. L.T. 194 = ( 1922) Pat 88 = 

1922 P. 13. 


GOVT. OF INDIA ORDINANOE (11 OF 1916). 

S. 2 f2) and i9 )— Serving under war 

conditions— Meaning of— Court. 

8erviog under war conditions doe9 not 
necessarily mean serving abroad. All possible 
indulgence ought to be extended, if it is true 
that the plaintiff served in Prance. (Pelman , 
GURBACHAN 8INGH V . RALLA RAM. 

63 1 0. 947=2 Lah L J. 37. 


GRAMANATHAM. 

Bee (1) Grant— Inam. 

(9) LAND TENURE— MlBASI. 


GRANT. 

Bbahmotteb. 

Construction. 

DBABKHAST. 

Ferry. 

Fishery. 

Implied Grant. 

Inam. 

JAGIB. 

Life Estate. 

Maintenance Grant. 

Minerals. 

Palayom. 

RESUMPTION. 

Rights of Grantee, 
rights of Holder, 
ryotwari Patta. 

Bankalp. 

Baranjam. 

Service Grant. 

Waste Land. 

Brahmotter* 

Brahmotters— Incidents of. 

Brahmotter lands are lauds granted rent free 
or at a fixed rent to Brahmins for their sup- 
port and that of their deoeudauts. as a reward 
for sanctity of living or to enable them to 
devote themselves to religious duties and edu- 
cation. Semble :-Tbe Permanent Settlement 
of 1793 expro9sly ooofirming mineral rights to 
Zemindars would euggest that up to that dale 
they bad no mineral rights and oould not there- 
fore grant suoh rights. (Lord Buckmasltr). 
Sashi Bhushun v. Jyoti Prasad Singh 
DEO. 44 Gal. 988 = 21 O.W N. 377- 

19 A.L.J. 209 = 32 M.L.J. 248 = 
(1917) M.W.N. 223 = 28 O.L.J. 263- 
21 M L T 303 = 19 Bom. L R. 416- 
6 L.W. 2 = 44 I. A 46-40 1.0 139- 
1P.L W.16I (P-O ). 
[On appeal from 38 Cal. 849 - 
16 G.W.N, 241 = 12 I.Q. 482 = 14 0 L.J. 361.J 

Brahmotter, Incidents of. 

A Brahmotter holding may be a tenure ot 
ra\\ati holdmg. There is no presumption that 
it is a tenure. What it is, depends entirely 
on the mteotion of the grantor. (Sultan 
Ahmad . J.) CHANDRA KISHORE JOSHI V. 
8UDAMA RAI. 67 1.0. 756. 

Construction. 

Construction— Birt Binkati. 

In the Province of Oadh large proprietors let 
out lands on favourable terms on security of 
tenure, these grants of land are called Birt 
Bankati and varioas kinds of birts eX'st, the 
inoidents of eaoh of whioh differ from those of 
others. ( Amir Ali.) Raja MOHANNAD 
ABUL HA8AN KHAN V LAXMI NARAIN. 

26 O.W N. 249 = 1922 P.0. 41 (P.O ). 

Construction— Contemporanea exposi- 

tio — Grant by sanad— Lands attached to 
Deur '—History of the tenure — Succession — 
Impartible estate. 
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GRANT— Construction. 

ConUmporanea expositio as a guide to the 
interpretation of documents is often accompa- 
nied with danger and must be applied very 
oarefolly. Where, however, tho document to 
be interpreted was a sanad granted by the 
Government of a general and informal 
oharaotcr and the ambigaity covered the 
geographical and peoaniary extent of an admit- 
tedly ambiguous grant. Held, that it was 
legitimate to observe what the footing wa9 
on which the grantors, namely, the Government 
and its officials, from the date of the grant and 
for a long period of time proceeded. The 
words 4 the lande attached to Diur' in the 
sanad in this case dated 1661, whereby the 
title of ' Rajah * was conferred on the father of 
the parties to the suit, extended to ths whole 
of the lands in the Bombay Preuidenoy 
Aohedaled to the plaint. Having regard to 
the fact that the lands had been jagir prior to 
the grant and for a long period of time bad 
been treated aa aq appendage to the title of 
Rajah by the Government, its successors and 
officials, the estate must bo held to be impar* 
tible and the succession to it subjeot to the law 
of primogeniture, ( Lord 8hato) Raqhoji 

RAO 8AHBB V. LAKBHMAN RAO 0AHBB. 
80 Bom. 639 = 39 I. A. 202 = 10 C W.N. 1003 
23 M.L J. 393-12 M.L T. 472 

(1912) M.W N. 1140 = 14 Bom. L.R. 1226 
16 1 0.239 = 17 C.L.J. 17 (P.0 ). 


— — ‘Consfrucfton — Rights of grantee , 

The rights of a grantee of land and his 
descendants must be determined by retereooe 
to the original sanad and not by the oonduot 
of the parties. ( Piggott and Rafique , JJ.) 
kaniz Fatima v, sakina bibi. 

36 All. 818=20 1.0. 120 = 12 A.L.J. 437. 


— Construction— Settlement of property 

by Government on certain carbons as represen - 
ting the old proprietor— Whether any trust in 
favour of the rightful heir of the old proprietor. 

t J h n« !““* a . vil . lAge folIiD 8 iQ 

nn T mea \ e °i eo,d - Phased tbB 
" Dd . r ® mai “ ed 10 possession by leasing 
* h . e J“ Qda *° tho old proprietors sod their heirs 

Sb m th am6fl we - re reootded ln tha Ztewat. 

£tw?L h % Pr T , !!° rS died and 0Q a d > 8 PQte 
between the brother and (be widow of the 

deoeasad the latter was recognised by the 

Revenue authorities ae the rightful hefr and 

ment n JT 18i3n - 9^eequently.ti e Qovero 

SSaiors a* Ba ‘ tle ‘ he Unda on the old 

Sa , Th.n. a "r , s^, ao b '. 

dfldal» 9 h' Bn ^'l.tV°* b6r the widow to 

“<“*• tTudbittl, J.j H*rao ,* DB«U W " 

SS3BB5r »?! 

Vol. III- 44 


GRANT— Oonitruotlon, 

Where laud was granted to one for life and 
after him to his 4 Auiad War Ahfad \ ie., to 
his iasnes and descendants, held, that it was 
not oonGaed to the male descendant alone. 
(Richards, C.J. and Bxnerji, 1 ,) NURULLAH 
KHAN v. HAYATONN1SSA. 13 I 0. 153. 

' Construction— Confiscation— Effect of . 
The true effect of an order (or confiscation 
must depend on its terms. tAfookerjee and 
Cliotzoer , JJ.) NUBUL HOQ V. MaHaRAJA 
BIBENDRA KlSHOBE MANIKYA BaHADOR. 

38 0.L J. 121 = 1924 Cal. 733. 

'Construction— Authority to givs— Bur- 
den of proof — Putra poutradi Kcame — Meaning 
of. 

Rent free grants was m*do 70 years back to 
excavate tanks and to hold them putra poufra- 
di Erams, In a suit to reoover possession by 
the heirs of the grantor, tha burden of proof is 
initially on the grantees' heirs fo show the 
grantor authority to make but where the grant 
has been in operation for a long term, and the 
grantor or his heirs have never taken any steps 
in ejeotmeni, the burden ie shifted on the plain- 
tiff to prove how they oamo to acquiesce in it. 
Tho Court can in suoh a oase draw the inferenoe 
that the grantor can do it. The use of the 
words " pulra poulradi Krame ” made it perpe- 
tual and henoe transferable. 1 Mookerjee an i 
Rankin, JJ.) Tsbaseswab Pad v. Sibisb 
OHANDBA GHOSB MaNDAD. 

27 0 W.N. 964-1924 Cal. 236. 


—Comtruction— Nature of— Rent free— 
hong possession, 

Mere possession of land for a long series of 
years without payment of rent doos not ueoes- 
sarily give rise to a rent free grant, ( Mookerjee 
and Beachcro/t, JJ.) OlBIJl NaTH ROV 
Chowdhdb? o.Ohandi CBABAN Laha. 

33 C.L.J 307. 


— — Construction— Made of user. 

« Jk- 8te tho ,erms ot ttl0 original grant are 
ambiguous or where they oaunct bs proved by 
direot evidenoe a releconoo to the mode of user 

C fin w°? a »6 O.L J. 3J2 ; 46 

p.M.d? 31, and Cuming, JJ.) 

S» H r E 7‘ NT4 Kuuabi debi v . The mid- 
NAPOBE ZBMINDABl CO. 38 0 L.J. 493- 

1923 Oal. SO. 

zSt""* 1 * ei,c “”‘- 

Theoonstruotion of a grant depends on the 
. Pra ^ l '° n ° al1 * Ue tQrm3 of ea °k inBtru- 

SidannA^M *“ ?l 88 °1 amb ‘« uU y- extrioeio 
evidenoe would not be admissible. E»ah case 

R«r 6 bs ooneldered on its own faota. 46 I A. 123 

OHANnRA 0 nAT 0h ^r. JJ.) ABINASH 

M4JDB ALX 0HOWDHOBY. 
3B C.L J. 196 — 27 C.W.N. 328-1928 Oal. 461. 

-“—--GoMjfrtttfum — Government grant— 

^^S,lf a r!at^ G R anUt QiVm h,rit ° bl « and 
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GRANT — Com traction, 

6anad in taluki right of a certain village. The 
maximum assessment of the revenue was to be 
8 as. per Bigba. The Government alleged that 
the taluk was wrongly entered as a perma- 
nently settled estate in the records and assessed 
certain lands within the boundaries specified 
in the Fatta at 12 as. per Bigha, hild the plain- 
tiff 16 entitled to a declaration that the Govern- 
ment has no right to assess the lands included 
within ibe boundaries of the plaintiff's taluk 
at a higher rate than 8 as. t Woodroffe and 
Cuming, JJ.) Pabbati Charan 8aha v. 
SECRETARY OF STATE FOR INDIA IN COUN- 
CIL. 69 l.C 188 = 33 C L J. 413. 

——Construction — Grant for indefinite 
period. 

A grant lor an indefinite period ie generally 
for his life and would pas9 to heirs only where 
there are 6ome words ebowmg an intention to 
pass hereditary interest. ( Richardson and 
Huda t JJ.) Jogf.sh Chandra Roy v. 
Makbul ALI. 47 Gal. 879 = 60 I C. 984 = 

23 C W.N. 837. 

Construction— Land bounded by river . 

Having regard to the boundaries of the land 
demised and in the absence of evidence to 
ehow that the rivers at the date of the grant 
were public navigable rivers. Held, that the 
ooundarits on the south and the west extend- 
ed to the middle of the two river9. [Fletcher 
and Ghose. JJ.) SECRETARY OF 6TATE FOB 
India v . Jatindba Nath chaudhury. 

68 1 0. 7/8 = 24 O W N. 737. 

Construction — Ancient document— 

Conduct . 

Ancient grant deeds which are ambiguous in 
their terras may be construed in the light of the 
conduot of the parties with reference to the 
property granted. But ibis principle canDOt be 
applied where there is no ambiguity. [Mocker jee 
and Btachcroit , JJ.) Hulada Prasad v 
IOLJDASNaIK. 42 Cal. 536 = 20 0 L J 312 = 

24 1.0. 869 = 19 C.WN. 842. 

Construction — Btnt tree — Tank 

kntun by the name of at. ancestor— Use of, \or 
generations— ln/ttence. 

In oase of a tank, popularly koowu by tho 
name of the great grandfather of a person and 
used by the family of such persons for four 
generations without BDy rent in re6peot of it 
having been either claimed or paid, it may be 
legitimately inferred that the tank was held 
under a rent free grant. [Mookerjee and Btach- 
croft. JJ.) Bibendra Kisbore Manikya 
BAHADUR V. CBANDI CHARAN DEY. 

24 l.C. 334 (l) = 22CLJ. 13ft. 

Construction— Evidence of conduct— 

Ambiguity. 

Where the terms of a grant are ambiguous its 
nature may be determined by a referenoe to the 
subsequent conduot of the parties. ( Mooktrjee 
and Beachoroft. JJ.) SRI RADHA MADHAB 
NABAN (DEB) HIKIM V MILAN MAHATO. 

21 1.0. 204-18 OL J. 23. 


GRANT — Construction. 

T Construction — Maifasand — Heritable 

interest in perpetuity. 

Where a grant is made to a person Mai- 
far zmdan it is a heritable grant in perpetuity. 

( Mookerjee and HAmioood , JJ.) SECRETARY 
OF 8TATE V. RASHIDUL Hug. 21 I 0. 93 = 

18 O.L.J. 31. 

Construction — Ambiguity— Conduct of 

parties. 

Where the terms of a grant are ambiguous 
the couduot of the parties may be takeu into 
account to determine its true Dature. 15 O.W. 
N. 63 ; 15 O.W N 901. Foil. [Mookerjee and 
Btachcroft. JJ.) HEADYATALIo KALANAND 
bINGH. 20 I 0. 332 = 17 O.L.J. 411. 

— — — Construction — Hereditary —Omission 
ot words o/ inheritance— Long usage. 

The omission of words of inheritance io a 
sanad confirming a previous grant for pur* 
poses of service is not sufficient proof per se that 
the grant is not hereditary, when evidence of 
loog and uninterrupted usage 6hows that the 
lauds have descended from father to sou for 
more than 100 years. 14 M.I.A. 247 Foil. 
[Mookerjee and Biachcrofl , JJ.) MaHADEO 
LAL v. KALANAN D BINGH. 20 1 C. 69- 

19 0 L.J. 241. 

— Construction— Evidence of conduct — 

Ambiguous grant . 

Where the terms of an original grant are 
ambiguous or the terms upon whiob the tenanoy 
was oreated caDnot be proved by direct evidence 
the subsequent oonduot of the parties may be 
oooeiderea for the purpose of determiniug the 
nature of the teoanoy. 15 C. W.N. 901 ; 16 O.W. 
N. 896 Rel. (Mookerjee and Beachcrott . JJ.) 
Bamapada Roy v. Midnafur Zamin- 
DARI CO.. LTD. 16 1.0. 376 - 16 O.L.J. 322. 

Construction— Conveyance for consi- 

deralion—Naslan Bid Naslan— Absolute estate 
to the family of grantor. 

F settled some lands on the family of the 
deceased by three sanads. F had thereby settled 
all possible claims against him and neither the 
grantor, nor his heirs were to have any further 
right, interest or title in the lands conveyed,, 
the grantor's heirs sued for possession of the 
lands graoted on the extinction of the grantee's 
time. Held, that the grant was a conveyance 
for valuable consideration and not a voluntary 
transfer It was clearly intended to confer on 
perpetual and absolute estate it did not revert 
to the grantor’e family. ( Raltigan , J.) AHMAD 
HUSSAIN HUE. INDAB S.NOB p » »J_ 

Construction- Resumable grant — 

Charity— Set vice tenure. 

Where a person alleged that a tenure la 
resumable the burden of proving the allegation 
is on him and not on the grantee. 28 B. 805 
referred to. Under the terms of a grant it was 
specified that the grantee was to enjoy the 
lands conducting vaahipadu to the diet HelS- 
that the grant was not a servloe grant and that 



693 


CIVIL DIGEST. 1911—1923. 


69 £ 


GRANT— Conitr action. 

the offering ol vozhibadu simply meant the 
“ cfferuBg of rioe of which the greater pert 
ratorned to the grantor ” tAyling and Ramesam, 
33.) RAUASAMI PATTAH v. LAESHAII. 

17 L W. 514 = 32 M L.T. -H C.) 399 = 
(1923; M. W N. 343= 1923 Had. 872. 


' ” — Construclicn— Inam — Proceedings of 

Inam Commissioner. 

Where there is an mam grant, tbs Court 
must construe ite terms for itself and the deci- 
sion ol the loam Commissioner is not conclu- 
sive. It is not safe to interpret one document 
by reference to recitals in another document. 
It ib only where the Court has given a definite 
meaning to certain expressions that that 
meaning should bo applied to such expressions 
in other cases. In interpreting deeds and 
contraots, great weight should be attached to 
the reoitaJe in the documents themselves in 
for -, e ," Dg ,h ® inteDtione of the parties (hereto. 
{Phillips and Dtvadoss. JJ.) Jagg A Rao 
BAHADOB GaBD t>. GONBAB BI3I. 

17 L.W. 821= (1923 H W.H. 847 = 

„ 1928 Had. 845. 

’ -Construction— Implied t itn — Whitt 

presumed. 

A term will not bo implied in a grant or 
contraoi unless the oonrt is driven to the 

h«r?i , nl 0n A l a a .V be parlie8 mu8t necessarily 
have intended that stipulation and in that 

case ODly to fhe limited exteDt absolutely 

necessary o carry out what is believed to be 

IS *° n * iS ‘ h ” abe > 0. J.» Coutls Trotter 
ana Kumarastcami Sastri, 33.) Tibdneega 
KANTAM SEBVAI «. R.ja OF RaMNaD 

43 H.L.J, 158= 18 L, W. 588 = 
fO M.L.T. 817=46 M. 177-1922 Mad. 263 

eTt* C ™ l ‘' ucti <> n ~Bcvelli land sold by 

dar'-pJhrui Vtndee-Zamin- 

"LtoA h ~ Lanhas ’/ 'Winded in the 

Certain villages on the baDk of the Krishna 
i^iono 8 Government were Bold by 
160 . 3 '° n ,be P re<} *oeseor in title of the 

Sfl! SI.V- 01 V , a L lat « d B B9Dad i»oed in 

JSS rl ,h . CD,h a certain amount 

the Tnbaidin* 'XiTV'* keela D k£Ta“efV iy 
the subsiding of the flood ol the river and it 

appeared that bolh prior and subsequent to the 

.bS & £ ".u ■i.r^L 01 ’ ra «« 

mmrnm, 

question arose in 1911 between th« D n« . A 
iki OoTiroiai&k m to 8 ra ntea 

?* U 5u alto the portlon^of the 5m* 

‘efl^itoant to ttartn.gfgSaL,. Uad.M?.' 


GRANT— Construction. 

facts and the oircometaDces ai)d in theabsenoe 
of a special reservation in favour ol the Crown, 
even giving full weight to the principle that 
grants by the Crown must be construed strictly 
in favour ol tbo Crown, the grant in question 
included the rivers bed ayakat area as part of 
the villages wbioh were expressly mentioned. 
Even if there were any doubts or ambiguity aa 
to what exactly was included in that giant of 
1803, the nature o! the subsequent possession by 
the grantee and tbe conduct, assertions and 
declarations of the parlies from and after the 
grant and the views ontertained by the grantor 
at the time of the grant can be legitimately 
referred to as evidence of the nature and 
extent of tbe grant. (1S07) A.C. 369 ; 27 M. 
131, P.C. ; 15 M. 101 ; (16791 A.C. 670, Kef. 
(Sadasita Aiyar and Burn, JJ.) SECRETARY 
OF 8TATE V. VEN KATANA BA SIM HA NAIDU. 

27 M.L.T. 147=-il920, M.W N. 203- 
58 1C. 699 — 11 L.W, 286. 


Construction — Principles — Grantor's 

rights— Consideration. 

Prima facie the terms of a grant should be 
looked to, to ascertain tbe nature of the estate 
granted by it and it is only where there is any 
doubt about its import that other considera- 
tions can be taken into account. Where the 
language is unambiguous and clear, the extent 
of the right possessed by the grantor should 
have no weight. 45 C. 733. Foil. (Ses/ia^iri 
Aiyar and Phillips , JJ.) CHOCKALINGA NaYa- 
KAN V- ARUNaCHAUM CHETTIAR. 

26 M.L.T. 262-92 1.0. 239- 
11919) M.W.N.353. 


— Conslrticftcn— Land bounded by non- 
novigable rivtr— Right to bed of the river ad 
medium filurn aquae — Presumption— Onus* 

Where there is a grant o! land described as 
bounded by a non-navigable river the onus of 
showing that tbe grant did not cover the bed 
ad medium filum a quoe is on the grantor or 
his representative. The presumption may be 
strong or weak according to the circunmancea 
of the particular caso, and the amount ol 
evidenoe required to rebut it will vary accord- 
ingly. Cases reviewed, iWallis, C J., Sadaatca 
Aiyar. Oldfi+ld . 8penur and Bakttcell, JJ.) 
Bri Bajad Venkata LaksbimiNarasimha 
v. The Secretary of state for India. 

41 Med.840~35M.LJ, 189- 
47 1 0 (06— (1916) M.W.N, 663 (P.B.). 

■^Consfmcfictt^ContemporaDea expo- 
sitor Ajpltcoiion. 

The dootrine of conUmporanea exposito 
RiUBt be confined to the aots and the oon- 
duo! of tbe grantor beginning contemporane- 
ously with tbe grant and continued for a long 
ootme of yeare and should not be extended to 
aots and conduot done, say, 40 years after the 

lhe * r#Dt - . 86 B. 689 (P.o.) Foil, 
laaaaifva Aiyar and Spencer. JJ 1 rwamt 

HATHA MUdSu ■saCSSi MODaSIT 

«0 1.0. 611. u M,U. 470. 
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OB ANT — Construction. 

Construction— Kay am patta— Herita- 
ble and transferable . 

The words ' Kayam patta ’ means prima 
fecit a perpetual lease- Where a kayam patta 
grant wag made in 1957 and the grantees dealt 
with the lands as if they were entitled to 
permanent rights and the grantor and grantee 
both shared a land acquisition compensation 
and there was evidence proving that the gran- 
tor regarded the grant in the same terms of 
neighbouring villagers as a permauent grant: 
Beld, that in the circumstances described 
abovs that a heritable grant was conveyed, 
though that intention his not been indicated 
by the use of the words ' from son to grandson’ 
or from generation to generation as is usually 
done. Prima facie the words * Kayam patta ’ 
mean perpetual lease ; but a long course of 
decisions have held that these words and the 
words ' istimrari mckurary ’ and ' Kayam 
satvtta ' do not prima facie convey more than 
life estates But iu construing grants the sur- 
rounding circumstances have to be looked 
into. Wallis, O.C.J. ani Ooutts Trotter . J.) 
Venkataramanna v. Venkatapathi Nay- 
ANI Varu. 28 M.L J. 510 = 

(1913 MW.N. 313 = 29 1.0 188 = 

17 M.L.T. 269 

Consinc'.ion — Beneficial interpreta- 
tion . 

Toe CTrreot rule of interpretation of a docu- 
ment with doubtful import i9 that the benefit 
of the con-truction ehould be given to the 
grantee. {Macnair, A.J-C.) RAMU v. 8ADOO. 

58 1-0. 954. 

Construction — Sanad — 'Rule of primo- 
geniture iri— Liieal primogeniture.' 

The ' Rule o' primogeniture * in the sanad 
granted by the G ivernor-General wa3 founded 
on that of English rules, vis, ‘ lineal primo- 
geniture.' The Sanad resembles to some extent 
an estate in fee simple but is differentiated in 
that the former exoludea females ; it resembles 
to some extoot an estate in tail male, with this 
diflereuce that a collateral can suoceed under 
the terms o? sanad. The word ' Successors’ 
means 1 successors on death ' including both 
heirs and devices but not transferees during 
life-time. 31 I.C. 748 at 764 and 765. ' Nearest 
male heir ’ is not to be interpreted as * nearest 
male heir according to the p»rsooal law of the 
grantee'. {Stuart and Kanhaiya Lai, A.J.Cs.) 
GHUr.AM AIJHAS KHAN V. BlBI UMMATUL 
Fatima. 18 0 0. 188=31 1 C. 743 = 

2 0 L.J. 636. 

Con$t7uction — Muafi lands — 47 years' 

possession from iht first regular settlement— 
Presumption. 

Where a Muafidar proved by means of a 
copy of the khasra of the first regular settle- 
ment that the Muafi land was in possession of 
his anoestor and since that date to the date 
of the institution of the suit the possession 
amounted to 47 years : Held , that under euoh 
olroumstanoes a presumption could fairly be 


GRANT— Dharkhait. 

made that the land was held lor 50 years, 
f Baillie . S. M.) LAOHHMAN PBASAD v, RAM 
Tirath DAS. 24 1C. 781 (2) = 1 O.L.J. 273. 

Construction— Jaghir— Life estate . 

In the absence of words clearly indicating a 
contrary intentioa a jaghir is presumed to be 
the grant of an estate only for life. 3 Bom. 
186; 46 C. 693 ; (1921) Pat. 369 referred to. 

( Miller , C.J., and Mullick, J.) GURU MAHA- 
deo asbam Prasad bingh v . Jagatbaj 
Kueb. 71 I.C. 929. 

Construction— Jagir to person and 

his heirs— Nature of estate taken. 

Where the grant of jagic is made to a person 
and bis heir3 and there is nothing to oontrol 
the ordinary meaning of the words, the grantee 
takes an absolute interest. 15 Bom. 422. Foil. 
tDas and Adami , J J.) GULAM NABI v. CHOU- 
dhuri Basudeb Das. l P. 201 = 

1922 P. 411. 

Constitution— What passes— Adha and 

Urdha— Meaning, 

When the word ' Adha 9 is used in a grant 
the entire region from tbo 6urfaoe to the centre 
of tbo earth vests in tho grantee when ' Adha 
and Urdha ' are used the grant has the same 
effect. ( Jwala Prasad and Adami, JJ.) Ram- 
LAL V. BATYHYA NlRANJAN CHAKRAVaRTI. 

6 P L J. 563 = 1 P.L T. 474 = 37 I.C. 786 - 

(1921) Pat. 49. 

— Construction — ' Pulra paulradi ’ — 

Meaning of. 

Per Atkinson, J.— The words of limitation 
1 Putra pautradi ' need in a grant convoy an 
absolute perpetual estate in the lands descendi- 
ble from generation to generation ooupled with 
full power of alienation, though these words 
may be controlled by custom limiting their 
scope an! operation. {Per Chapman, J.) In 
1765. before the advent of tbo British jorisdio- 
tion in Chota Nagpur the words 'putra pautradi’ 
had not acquired a technical significance and 
the Privy Oounoil decisions dealing with this 
expression were in respeot of wills prior to 1869 
by whioh lima it had acquired a technical 
significance. {Chapman ani Atkinson, JJ.) 
Lal Gagendba Nath Sahi Deo v, Lad 
Mathubalal Nath 8ahi Deo. 

20 O.W.N. 876=35 1.0. 383 = 1 P.L.J. 109. 

Dharkhait. 

— Dharkhast — Grant by Subordinate 

Revenue Officer— Improvements — TP. Act, 
S. 61— Standing orders of the Board of 
Revenue. 

O. 15, cl. 16 of the Board's standing orders 
empowers the Deputy Collector to ctnoel the 
grant of Dharkhast, if at any time within three 
.years, he is satisfied that the decision was 
passed under a mistake of fact. The mistake 
of faot need not be suoh as would render an 
agreement void under 8. 20 of the Contraot 
Aot. The limitation that the interests of Gov- 
ernment or the publio should be affeoled by the 
grant if it is sought to be revoked, applies only 
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8BAN1— Dharkhast, 

to oases in which tbo grant exceeds the limit 
of authority possessed by the officer making it 
but not to deoieioDS passed under a mistake of 
fact or owing to fraud or misrepresentation. 
26 M. 368, Dist, (AylinQ and Napier , JJ.) 
Dryaramani bhogappau. Pedda betinaka 
GOWD. 58 1.0. SI = (1915) H.W.N. 148 

Dharkkast— Right of Government. 

Plaintiff applied for Dbarkbast grants and 
wa6 granted on condition that he would not 
get the land if subsequently required for by 
Government for a railway. Held (8adas'v2 
Aiyar , J.) the lands were on temporary grants 
and plaintiff could get no compensation if 
they were taken by Government for railway. 
(Ses/iogiri Aiyar, J.) Plaintiff got no property 
in the lands till the Railway question was 
decided and he could not oontend that bo 
would not surrender if required for anything 
except Railway. The meaning of Shiv a\ jam* 
explained. In the case of 8hivaija7na system 
no property passes to the cultivator and the 
land continues to beat the absolute disposal of 
the Government. (Anfasiva Aiyar and Sesha ■ 
giri Aiyar, JJ.) Aleman Ram Rao t>. Se- 
cretary of State. l L.W 339- 

24 1.0. 904— (1914) M. W.N. 868. 

Ferry, 

Ferry— Crown grant— Bight to ply 

boats— Prescription^ 

Where the Zemindars of a oertain mouza 
were found to have used a ferry continuously 
and for a long time, their right 19 entitled to 
prevail unless the plaintiffs who were starting 
np an opposition ferry oould ahow a Crown 
grant or oould give evidenoe from wbiob a 
Crown grant oonld be presumed. (Knoz, J,) 
Jwaiia Singh v. abdul Razak. 

29I.C. 692= 13 A, LJ. 776. 

Fishery. 


GRANT— Implied Grant. 

West Coast of India, [Martin, J.) LaKSHMAN 
v t Ramji. 28 Boro, L.R. 939 

Implied Grant. 

— Implied grant— -Right of way — Long 

enjoyment— Effect— Pleadings and proof* 

The enjoyment of a right cl way lor£ab ut 
70 years is evidence of a grant oc other legal 
origin. In claiming right of w*y, the plaintiff 
should state whether he claims «he right by 
, prescription, grant, or id any other way AQd 
the defendant should know by which title the 
plaintiff claims the right as otherwise be 
might be teriouely prejudiced. Wbere. however, 
the plaint stated faois. wbicb it proved, would 
; oe evidence of a grant ftDd also establish a riRbt 
by prescription and an issue was framed suffi- 
ciently wide to oover boih the aspects of the 
right, there can be no prejudice to the defend- 
ant. { N . R . Chatterje* and GieaviS , JJ 
Kshikod Chandra Ghosk v, Srishcban- 

DBA GHOSE. 28 1.0. 894. 

Implied grant— Rent-free— Long pos • 

session— PreSttwpfton. 

Long possession without payment of rent 
justifies an inference of a rent-free grant 10 
W.R. 61 ; 14 W.R. 108. Foil. ( Mookerjee and 
Beachcrolt . JJ.) Nawabi ALI u. BIRENDRA 
K16HOBE MOMKYA BaHADER. 

24 l.C. 424 = 22 C L J. 124 

“ Implied grant — Rent-free — • Preaunip- 

tion—Long possession. 

The prinoiple that long pose838iou without 
payment of rent may justify au infereuoe that 
the possessor holds under a reut-lreo grant doe-« 
not apply where Buoh possession may bo attri- 
buted to a lawful origin oiher than a reut-lreo 
grant. I Mookerjee and BtachcrofL JJ.i 

UIBIJANATH ROY V. CHAND1 CHARAN. 

24 1.0. 286. 


Fishery— Exclusive fishery-Evider.ce 

of grant— Ancient grant— Evidence of conduct. 

Tho ovidenoe ol a Government grant of an 
exclusive fishery in Davigable rivers ought to 
be oonolusive and dear. In the case o! grants 
of more than a oentury old, as the original 
grants are bat rarely forthcoming, recourse 
must be had to seoondary evidenoe of them or 
to the mferenoe of a legal origin to be drawn 
from long nser. (Lord Sumner.) Brinath 
Roy V. Dinabandhu Sen. 42 Cal 489- 

!■*' 221-18 O.W.N. 1217 — 
(191») M.W.W. 684-1 L.W. 783- 
16M.L T. 819-12 A.L J. 1193- 
20 O.L.J. 888-28 1.0 467- 
16 Bom. L.R. 901 (P.O.) 


S. 15. 


•Fishery— Lost grant— Easements Act, 
of A ,0fl ‘ 8«nt can be made 

fl l th ° Ii8ht 01 flahe *y wbeie ‘he 

H 80 . ,‘ be flthoiy was in harmony with the 

aSfnn/fl 6 by BlakeB wh,oh >■ an 

acknowledged method ol publio fishing on the 


•basement — 


impuea grant • 

fion from long u.er , 

The use by the tenants of a tank belonging 
to tho landlord from time immemorial for 
irrigation purpoaea will justify an inference 
that the servants had acquired to a right to 
irrigate their lands from the water of the tana 
by a prosumed grant, i C. 633, P.C.. Ref. to. 
weachcro/i and Newbould, JJj Bhupkndra 
Nath V. ANANDA Prasad. 20 1.0. 889. 


Qranl— Effect o/ acknowledg 
merit by Talukdar . 

A grant oan be presumed from an acknow- 
ledgment by the Taluqdar. 9 O G. 167, Foil 
(Xa..ha*^a Lai, a.J.O.) Kishan o 0HYAM 
BUNDar. 38 I.O.;441 = 19 O O. 27. 


: -Implied grant-inference from user, 

Whore the plaint contained a plea 0 f im 
memorial user, the Court oan legitimately idrav 
an mferenoe of grant from such user (Ghost 
J.) AMRITAHATH BISWAS u. JOQENDR 

Chandra bhattaoharjbk. 122a p. 43J 
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<JRANT— IropUel Grant. 

Implied grant— Rent tree— Non-pay- 
ment of tent for a long number of years — 
Whether evidence of rent free grant— Presump- 
tion. 

The fact that no rent has been paid foe a 
large number of years in respeot of a pircel ot 
land ie evidenoe of a grant of the land rent- 
free, but it is not conclusive evidence. The 
Court should look to the nature, eoope and 
character of grant. ‘22 C.L.J. 126, Ref. 
(Chapman and Atkinson , JJ ) NAIK PaNDEY 
V . Rajdhari LaLL 3 P L.W. 220 = 

42 I.C 843 =• (1917) Pat. 293. 

Imilied grant — Presumption o/ lost 

grant— Basis of. 

In the case of a presumption of lost grant in 
favour of a person, actual user and enjoyment 
by the person is the only basis (or the presump- 
tion and so when there is evidenoe ooly of use 
of surface rights of a move* by cultivation, 
no presumption of lost grant to ezeroise 
mineral rights in the mouzi can be made. 
Mffcinson and Kinasford , JJ ) NAWAGARH 
Coal Co., Ltd v Bbhari Lal. 

20 0 W N. 1138 = 1 P.L J. 273 = 
87 1 C. 430=2 P L W. 324. 

Inara. 


— Inam — Dbarmadaya— Determination 

of the nature of tenure— Summary Settlement 
Act (II of 1863) S. 16. 

Where the grant made was loam Dharma- 
daya and was to be hereditary : Held the signi- 
fication of such a grant ie that it was made 
on grounds of religion, and not on politioal 
grounds. The mere fact that in oooasional 
correspondence the grant H referred to as 
“ jsgii” or M earanjiCD", i.e , politioal, oaonot 
derogate from the effect of the language of the 
grant itself The question whether the tenure 
was politioal was oue whioh w*9 for determina- 
tion by the Government uoder the provisions 
of the interpretation 8 16 of the Qummiry 

Settlement Aot (II of 1863) and that, by 
treating the title as one to which the aot 
applied, the Government muet determine that 
the teoure was not politioal. {Vucount 
Haldane.) Maharaja of Kolbapor v. 

BHBI BALi MAHABA.J. a3 “£2!!f“ 

80 I. A i08 = M9<3i M.W N. 638 = 
48 Bom. 1 = 26 Bom L R 232- 
1923 P 0. 194 (PC). 

Inam— Grant of both wirams-No 

presumption cs to. 

In the oase of an inam grant there is no 
presumption that both the warams were granted 
to the Inamdar or only that the melwaram 
was granted. It is a question of faot to be 
decided on the evidence in eaoh oaee. 41 M. 
1012 ; 43 M. 166 ; 43 M. 567 Ref. 44 M. 589 
disapproved. (Mr. Ame-r Ali). 8RI CHIDAM- 
BARA BlVAPftAK 48A PANDARA SANNADHl- 
GAL v. VEERAMA REDDI. 4B Mad. SS6 - 

43 II L.J. 640 = 16 L W. 101 = 
31 M L.T. 34 (P.G.) = (1922) M.W.H. 749 = 
49 l.A. 236 = 1922 P.O. 2S2 (P.O ) 


GRANT— Inaro. 

Inam Desai Inam— Summary settle- 
ment— Quit-rent — Imposition of — Right of 
x namdar to alienate— Bombay Summary Settle- 
ment Act (II of 1863), S. 12. 

Tho anoe9tors of the testator had held the 
office of Desai (Chief Revenue Officer) under 
native rulers from the 17th oeutury, and from 
time to tim 3 received greats of villages. Tbe 
services of the desais as Revenue Golleotora 
were not required by tbe British Government. 
Iu 1862 the Gjvernmeut officials after au 
investigation, offered a summary settlement 
of the lauds to the Desai who ao:epted it 
subject to the commutation payment in the 
nature of a Nazarana or quit-reat. Settlements 
eo made were erpresely validated by 8. 12 of 
Bom. Aot II of 1863. Toe last Desai died in 
1306 without co-parceners, having disposed of 
tbe lands by will. Held , that the High Court 
wa9 right iq holding that the lands were 
alienable like ordinary property and passed 
uoder tbe will. (Sir John Edge.) 8UNDERBAI 
t. Collector of Belgaum. 

43 Bom. 378 = (1919) M.W.N. 214- 
23 O W N 733 = 21 Bom. L.R. 1148- 
52 I G. 897 = 48 1 A. 13 (P C ). 

[On appeal from 38 Bom. 272 = 
23 I 0. 221 = 16 Bom. L R. 164). 

Inam— Presumption— Grant of village 

by 2 amindar— Brahmin grantee. 

There is no presumption that the Melwaram 
or right to land revenue alone was granted in 
the oase of an inam granted by a Zemiod«r to 
a Urahmin. (Viscoun tCave.) UPADRASHTA. 
Venkata Sastrulu v. Divir 8eetha- 
RAMUDU. *3 Mad. 166 - 17 A L.J. 723 = 
37 M LJ 42-21 Bora L.R. 923- 
20 M L T. 173 = 30 0 L J. 441- 
10 L W 63i»'<4 0.W N. 129 = 
31 1.0 304 = 43 I. A. 123 (P C.). 

[Reverting IS Mad. 891 = 24 1 C 224- 

26 M.L J. 885], 

— — Inam — Presumption of grant of 

revenue only — None. 

There is no presumptisn that the grant of an 
inam lagraharam) by a native ruler prior to 
British rale conveyed only the melwaram or 
royal share of the revenue (Sir John Edge ) 
8URYANARAYANA V. PaTANNA. 

41 Mad 10:2 = 25 M L T 30- 
(1918) MW N 859 = 23 OWN. 271 = 

9 L W. 128-29 0 L J. 133 = 

1 U P L.R (P.O.) 11 = 31 M L J. 585 = 
21 Bom. L R 5I7 = (1910 j M W N. 463 = 
48 I O. 689 = 43 I. A. 209 (P 0 ). 

[Reverting 38 Mad 6J8-26MLJ 99 = 
22 1 0.339 = 13 M.L.T 268 ] 

Inam— TUle-deed— Value of— Antece- 
dent state of affairs. 

Where, the preoise term* of an Iaam grant 
by a native ruler, oould not be a300rtained 
either owing to the loss of the origiual grant 
or other oircamstanoes, the inam title-deeds 
oonferred by Government are of great asslfltanoe 
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io fiodiug out the antecedent ciroum itanoea 
relating to the grant. (8ir WaUtr Phillimwt.) 
BETHURAMASWAMIAR v Mbroswamiab. 

41 Had 3<5-7 L.W. 22 = 
i Pat. L W. 9 1 =31 HLJ 130- 
16 A L J, 118 = 12 C.W N. 437 = 
20 Bora. L R. 514 = 45 I.A. 1 = 
43 I 0. 806 -27 O.L J. 231 iP.O ). 
[Also 43 Mad 251 = 83 1.0 238 =46 I.A 204 ] 
[On appeal from 31 Mad. 470 = 
20M.L.J. 103 = 4 1 0 74=6 M L T. 319.] 


Inam— Resumption — Situate within 


Ztmindari. 

loams are Government grants subject to quit- 
rents and in some instances to services- They 
were Dot assessed lor land revenue at the date 
ol the permanent settlement. Where the quit- 
rents payable in respeot ol inams in a 
Zemindari were treated ae Z imiodari assets 
and taken into account in firing the jumma or 
peishousb, the Z'mindar is entitled to the 
inam lands on resumption or acquisition in 
other ways. (Lord Parker.) KANDOKORt 
BALASORYA PRASADA RAO v SECRETARY 
OP State for India. 40 Had 886 = 

44 I A. 163-31 HLJ 144 = 
*2 M.L.T 76 = 18 A L J. 697 = 
21 0.W N. 1083-119171 M W N, 636 = 
19 Bom. L R. 711-6 L.W. 310- 
2 Pat. L W 260-41 I O 98- 
26 0.L.J. 990 (P C.). 
[On appeal from 3ft Mad. 29J = 
20M.L J 813-8 M.L.T, 889 = 
8 1.0. 67-U910) M W.N. 893 ] 


Inam— Jag hir— Qaranjam. 

J,° r “ * D “ m is of R« n8ri ® signifioanoe, 
applicable to Government grant ae a whole and 
inolndes nrtejimi. Baranjam is the Marathi 

f , 0r * A jighir ie ordinarily 

the grant of the revenue and not of the soil. 

£££ ! 8n0 ' 9 18 P«««na». not hereditary and is 

ihlA/r! V P ot’* 9Q,a 80 d ‘h««'ore impart- 
ible. (Lord Shaw. I Raqhaji Rao 8 aheb 

V. LAKSHMAN RAOSabbb. 86 Bom 639 = 

c w w *088 = 

<»., n.Alhi.VX.'tVig: 

16 I G. 239-17 C.L.J. 17 (P.C.). 

— /nam-Preeuraphon as to to’iat passes 
Recent P/ivy Council rulings on the lew. 

rKn (Vill,S j b . y “>« Grown under the British 
rule is presumed to be eubjsot to auoh rights nf 

SiSSa e“ 89 lhe -olKton .» Ihe 

t,mo o^firaot may have h*d r* t 

and Shah, J.) Tdnjabai GOPa? Sha? J' 
Kb ISBN A ji Ramachandra Deshp ande! 

2* Bom. L.R 291-46 Bom. 7fl = 

1922 Bom. 8. 

" ”"*"»• - ?«<•»- 

=^SSs££S 3 


GRANT— laarn. 

tion on the VcUaodat'e power of alienation and 
should nos be made unless it is olearly justified 
by the terms of the grant. (Shah and Bayward , 
J J.) Ambit Vaman v. Hari Govind 

44 Bom. 237-55 I 0 411 = 
22 Bora. L. R. 273. 


•Inam — Resumption, 


% 

Lands granted pro servitis impensis el im- 
podoniis, i.e., on aoeount piclly of ^srvioes 
already rendered and partly of servioes to be 
rendered in the future may be resumed lor 
wilful default. (1870) 13 M.I.A. 499. Poll. 
(Btichefor, A.C.J. and Kemp, J.i Yamonabai 
o. LAGMANNA. 82 I O. 770 = 

21 Bom. L R 820. 


— : Imm — Resumption — Land burdened 

with services— Grants of office to which lands 
are annexed by way of remuneration—Onus. 

For the purposes of resumption, grants fall 
into two main categories, grants of land 
burdened with aervioe. aod grants of offioe to 
whioh lands are anuexel by way of remunera- 
tion instead of, or along with cash. The former 
grants are always irresumable. unless the 
giantor oan show that they have beau specially 
conditioned so as to enable him to resume for 
failure to perlorm these servio9s or at bis own 
will to discontinue the servioe and resume the 
lands. Grants under the aeoond category are 
always resomable unless the grantee oan show 
that they have been specially conditioned 
otherwise so as to prevent their reanmability 
In every oase the burden of proof is upon the 
grantor suing to resume, to show that either the 
grant was of a kind falling under the second 
oategory orifa grant of the kind, falling 

“ od " lh# . that it was specially 

conditioned. 28 B 306. 39 B. 68; 18 Bom. 

L.R. 696. Foil. ( Beaman and Beaton JJ l 
OHANDBAPPA o BHIMa. 43 Bom. 37J 

47 I 0. 330-20 Bom. L.R. 779. 


- Inam—Kadim Bales— Right of t ha 

Z£l 10 P ** H * ki alloxoancu * the 

thf Bra “‘ ed t0 tb « ancestors of 

he plamtifl a9 ti, e p 0r8 o 0 al ioam by the 

Si'Hatdl" 8 *'*??"">* b98Q 'eiolusive of 
nnn»r k a V ' bandars.' The inam was 

oonttoued by the British Government on the 

ISMVTa- a claimed tbs right to 

anrt *ri . Kadl ™ 01 Oramioshi, Naikwadi 

aass^r,i: sc 

support to the plain. 10', oonteotion that ba 

Thlt t0 , pay direot ; lho *'**>* showed 

that the r.gbts of the Bakdars were scored 

Bnd ooo of those rights wa9 the right of dealin<F 

direotly with the Government. (Rtainti. 

21 ^' 
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services, it caDnot be presumed that the grantor 
has the option to determine the services and 
to resume the laces. The right, when claimed, 
must be made to appear from the terms cf the 
gram, cr the proved circumstances of the caee. 

• Heaton and Shah . JJ.) Yellava v. 
BHIMaPPa. 39 Bom 68 = 28 I 0. 12 = 

17 Bom. L R. 123. 

-Tfiam prior to ISO 2— Presumption. 

Where lands were granted in inam prior to 
1802. that fact is strong evidence to raise the 
presumption that they were exo!nded from the 
Permanent Settlement. {Ayling ani Odgers, 
JJ.) TOTA VaRAHALIAH V. bREE VENKATA 
SURYANAKaYANa. 18 L R. 324 = 

(1923) M.W.N. 732 = 1924 M. 117. 

Inam— Burden o/ Proof —Widow 

There is no presumption that an Inam grant 
by a Ztmindar ie a grant of both the warams 
or of the melwarom only. The nature of the 
grant must be determined from the evidenco 
m the case. 36 U LJ. 585 ; ll M. 1132 ; 37 
M.L.J. 42 ; 45 M. 566 ; 43 M.L.J, 640 (P.C.) 
Referred to. {Phillips ana Devadoss , JJ.) 
Sri Raja Venkatarangayya apparao 
Bahadur v. Morampudi Rajiraju. 

45 M.L.J. 238 = (1923) M.W.N. 755 = 

1924 Mad. 93. 

Inam — Charity inam — Share of the 

proceeds oi the inam appropriated to Oxe private 
use ol the inamdar— Effect o/. 

The fact that a third share of the proceeds of 
an inam has been appropriated by th6 inamdars 
for their private uses doeB not make it the less 
a charity mam for the grant was only one and 
could Dot be split up into parts — a personal 
grant of one-third and a charity grant of two 
thirds of the inam. 40 M. 116 Rel. on. 
{Ayling * and Ramesam , JJ.) Sundararaja 
OHARIAR V. ALI MAHOMED ETHJBAR KHAN 
8aIB. 41 M.L J. 649 = 1923 Mad. 661. 

Inam — Service Inam— Surplus income 

— Right to— Resumption on failure of service- 
Rights of Government— Powers of Court. 

Where there is an inam burdened with a 
trust, the surplus remaining after the expense* 
of the tru3t have been met belongs to the 
inamdar and he is Dot accountable therefor. 30 
M.L.T. 101 5 16 L. W. J41 Ref. It is not for 
the Court to treat inam3 as resumed on the 
ground of the eervioes having become unneces- 
sary. The power of resumption rests only with 
the Government and the Government alone oan 
give directions for application of its income. 
{Spencer and Devadoss , JJ.) Jakkam Reddi 
Beshadri REDDI v. PICHI REDDI. 

32 M.L.T, (H.o.) 89 = 1923 Mad. 163. 

Inam — Service Inam — Alienation — • 

Attachment of property in execution and sale 
— Legality of. 

An iDarn granted for the performance of 
8 waethivachakam servico in a Hindu temple 
is not liable to be attaobed and sold in exeou- 
ticn of a decree against the holder for tho time | 
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being. The grant is one burdened with the 
performance of service of a publio nature and 
the sale of such property is also opposed to the 
nature of the interest affected aDd is also 
contrary to public policy within 8. 23, Contraot 
Act. {8chwabe t C.J. Coutts Trotter and 
Kumaraswami Saslri . JJ.) NETI ANJANE- 
yalu v. sri Venugopal rice mill, Ltd , 
TENALI. 45 Mad. 620 = 42 M.L.J. 477 = 

13 L.W. 613=11922) M.W.N. 307 = 
30 M.L.T. 255 = 1922 Mad. 107 (P.B ) 

Inam—Enjranchisimtnt — Title deed 

issued to widow— Absolute estate— Rights of 
reversioners. • 

Where a service inam land is enfranchised in 
the name of a woman and the title deed in 
terms ie an absolute giant of tbo land to her, 
she takes an absolute estate in the property 
and it desoends to her own heirs as distin- 
guished from those of the last male owner. 44 
Mad. 643 P. C. foil. Where after the death of 
her minor 6on who held the office of Karnam, 
the mother was appointed to the office and the 
inam land was afterwards enfranchised in her 
name, her daughter’s sods will succeed to the 
property in preference to the relations of her 
husband. ( Spencer and Devadass , JJ.) 
ABDUKUBI VENKATABAMADAS V. PACHI- 
GOLLA GAVABBAJU. 43 M.L J. 153 = 

(1922/ M W.N. 305 = 31 M.L.T. 154 (H C.) = 
16 L.W. 228 = 1922 Mad. 173. 

Inam — Enfranchisement — Karnam 

service— Title deed— Arrangements relating to 
—Effect . 

Imam title deeds do not oreate a title wher 
none existed before. They are not conclusive 
as to the title of tho persons in whose favour 
enfranchisement is to operate, and it is open to 
tho aggrieved parties to show that a name or 
names have beon added by mistake. At the 
time of the enfranchisement of a karnam 
service inam, the office holder aDd his deputy 
entered into an agreement as a result of whioh 
the title deed was issued in the names of both : 
Held, both were estopped from contending that 
the title does not pass to the other. {Spencer 
and Ramesam . JJ.) Tadikonda Lakshmi- 

NARASIMHAM V . VENKATARATANAYAMMA. 

30 M.L.T. 334 (H 0.). 

. Inam— Lands attached to Temple 

pujari office— Adverse possession. 

Where lands attaohed to the office of pujari 
oi a temple have been held by a person for 
more than 12 years a9 owner that person gets 
an absolute and indefeasible right thereto 
against all the succeeding office holdore al90. 
(8adasiva Iyer and Spencer , JJ.) SUBRA* 
Mania gubukkal v. ammakannu ammal. 

1 4L.W, 376 = 41 M L J. 450 = 70 I C. 477 = 

(1921) M.W N. 696. 

Inam— Private grant — Presumption 

— Returnable grant— Nature of tenure . 

The rule that there is no presumption in 
faveur of the restriction of an inam grant to 
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the melwaram, is not oonfioed to orown 
grants, bat applies eqaally to grants by private 
individuals, The faot that an inam grant 
is resomablo does not affect the oharaoter of 
(he tenure created by the grantor or raiee any 
presumption as to the existence of persons 
having an interest in the property prior to the 
grant. < Oldfield, J.) MALLAMPALLI PERAYYA 
V . Vatoharayi VANKATAPATH1 RaJU. 

68 1.0. 804=13 L.W. 601. 


Inam — Crown grants, construction 

of —Presumption— Minor Inams — Occupancy 
right— Onus of proof . 

A crown grant of an Inam in the abaenoe of 
evidenoe one way or the other must be taken 
to be a grant of both the Melvaram and the 
Kudivaram. The two judgments of the Privy 
Council in Suryanarayaua v, Patanna, 41 M. 
1013 and Venkata Sastrulu v. Sitaramudu, 
43 M, 166 do not expresely lay down a 
presumption that the grant is of both the 
Melvaram and the Kudivaram but saoh an 
initial presumption is deduoible from the faots 
of those oases. In oases of minor inams of 
less than a village in extent the harden of 
proving the existence of oooupanoy rights is 
on the tenant vrbo sets np auoh tight . 
(TVaJlia.G.J., Coults Trotter and Pamesam, JJ,) 
MUTHU GOUNDAN v. PEBUMAL AIYAB. 

41 Mad. 688-40 M L 3. 420 = 13 L W. 483- 
(1921) M.W.N. 263-83 I.G. 790 = 
29 M.L T. 398 (P.B.). 


r t — Inam— Crown Grant— Presumption- 
Burden of proof . 

Where the Government, makes a grant of 
laod at its absolute disposal, a third person 
oanoot deprive the grantee’s title on the 
ground that he was a landlord of the grantee 
and snob third person’s prior right as land- 
lord is destroyed by the aot of grant of the 
Government. There is no presumption of 
law that an inam grant of a village is ptima 
facte a grant of the land revenue only. The 
terms of the grant, and whole oiroumstanoes 
connected therewith have to be looked into. 
In a suit for ejectment, the burden of proving 
that the tenanoy is terminated and there is a 
ground for eviction lies on the plaintiff. (Sada- 
siva A% yar and 8pencer f JJ.) 8UBBBAMANIA 
aiyab p. Onnappa goundan. 

18 L.W. 878—80 M.L.J. 639-61 1.0. 807- 

36 M.LT 669. 


— — — Ini m—Eff t e t of tnfranchistmtm 
Claim by divided members • 

Mora oafraoohieement of eervioo inam lan 
m the name o! the offioo holder doea not deb 
a divided member ol the family of tho offl 
holder from olaiming a share in the enfrano 
jaed lands. Exolnaive possession of the ins 
lands by the offioe holder ie not per se advert 
even against the divided membere. 46 Gal. 8 

* ® v " rn,#a ‘ bo dediaions in 36 Mad. 3 
and 30 Mad. 484. The divided member mu 
prove that the inam lands were kept as undivi 
prop0rt { Bt PMvioas partitions and that 1 
la a member of the original aervloe bolder 
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family, (Ayling and Odgers, JJ.) DEVULA- 
PALLI VENKATA SUBBA RaO V . BATYA- 
NABAYANAMOBTI. 80 1.0. 27 = 12 L.W. 642, 

Inam— Presumption— Grant of soil — 

Ashtabhogam incidents o/. 

There is no presumption that an Inam grant 
is only of tbo melwaram, The determining 
factors are the terms of the grant and the 
oiroumstanoea connected therewith. A grant 
by the Maharajah of Mysore of lands with 
Ashtabhogam and Dasa Bwamyom inoidenta 
oonveys the soil to the grantee. (Sadasiva Aiyar 
and Spencer , JJ.) BDBRAMANIa AIYAB v. 

Onnpapa Goundan, 12 L.W. 877. 

— ■ Inam — Presumption — Land or re - 

renue . 

There is no presumption that the land 
revenue alone was granted in the case of inams 
granted by the Zemindar prior to the perma- 
nent settlement. 41 M. 1012, Poll. (SeaJmpiri 
Aiyar and Odgers , JJ.) NANDIGAM 8UBBA- 
BAYODU V. KANNAM 8AHEB. 311.0.22 = 

(1919) M.W.N. 886. 

' Inam— Enfranchisement — Office of 

harnam— Effect of. 

Whero up to the time of the enfranchisement 
certain inam lands were annexed to the kar- 
nam's offioe and enjoyed by tbo holder of the 
offioe for the time being who was the only 
person who had any right to them, as a result 
of enfranchisement, tho land which till then 
had been an endowment of a hereditary office, 
oame to be held by the family which was 
entitled to the office. 90 Mad. 434, Ref. 
Having regard to the faot that tbo inam in 
question was karnam inam and to the annual 
payments made to the karnam Cor the time 
being and to the faot that the Bhrotriemdars 
might have got into possession by some 
arrangement as to management, the onus was 
strongly upon tho Bhrotriemdars, to ehow that 
their possession was adverse and not permis- 
sive. The registered holders cf the hereditary 
offioo of karnam can sue to recovor possession 
of tho inam lands after enfranchisement with- 
out joining other members of tho family as 
parties. (IVa/fis, C.J. and 8pencer , J.) ADDA- 
g anti Chinna Venkata bubba rao nara- 

SAMMA V . YBMANUB VRNKATaBAMAYYA. 

93 10. 161 = 10 L.W. 422. 

— Inam — Rwumpfton — Mention of 

general charitable object-illegal resumption by 
Government— 8uil to recover property from 
Government— Limitation. 

Dharmadayam inams granted by tho Grown 
for oharitable objeots on condition of certain 
Bervioea being performed by the trustees of a 
mosque oannot be resumed merely because the 
trustee has made a temporary alionation of tho 
endowed properties, so long as the servioea 
mentioned in tho deed of gram ate substantially 
performed aod the endowed preperty is not 
wholly tost to the charity. The order of re- 
eumpuon waa a nullity as the contingency on 
which alone the Government was entitled to 
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resume bad Dot Arisen, and that the object of 
the soit being to recover possession. Art. 144 
and cot Art 14 of tbo Limitation Act applied. 
(Per Abdul Rahim. J.)- The doctrine of Cypres 
execuucn will be applicable to charitable ioams 
where a general charitable object is mentioned 
in the grant. (Abdur Rahim and Spencer , JJ.) 
SECRETARY OF STATE V . GULAM MAHBOOB 
khan. 42 Mad. 673 = 37 M L J. 71 = 

9 L.W. 587 = 31 I.C. 363 = 
(1919) M W.N. 736 . 

Inam—’ Pcromboke ’ — Right to com 

munol property. 

The words ‘ besides Poramb^ke * in the grant 
of a whole village as sarvamaniam should oe 
construed as excluding burning and bun*l 
grounds And other lands required for communal 
purposes 24 M.LJ. 36; 37 M. 364. Eel. 
Such properties vest in the Government in 
trust for the community. (Per Sadasiva 
Aiyer.J,): —Meaning of 'Poramboke • discussed. 
The effect of the Uslam case (43 I.C, 99) is to 
vest river and channel beds in the Inamdar. 
[Sadasiva Aiyar and Spencer , JJ.) VENKATA- 
RAMA SlVAN V . 8ECRETARY OF STATE FOR 
INDIA. 36 M L J. 203 = 9 L.W. 391 = 

23 M L.T. 232 = 80 1.0 360- 
(1919/ M.W.N. 191. 

Inam— Resumption —Charity— Rights 

ot. 

Where the Government resumed an inam 
granted to a mosque by the Nawab of the Car- 
natic and imposed the foil assessment for 
failure of the trustees of the mosque to oarry 
out the trust and a patta was issued to the 
trustees but the lauds themselves were not 
resumed. Held, that, as the grant was of both 
the land and the revenue, the ownership of the 
land was unaffected, and as it was subject to a 
charitable trust, it still continued to be so. 5 
L.W. 402 ; 26 Mad. 330 and 30 Mad. 434, Foil. 
(Ayling, Kumaraswami Sastri and Krishnan , 
JJ.) MUHAMMED ESUF 8AHEB t> 8ATHAR 
SAHIB. 42 Mad. 161 = 36 M.L.J. 262 = 

25 M L.T 141 = 49 1 0. 821 = 
(1919) M.W.N. 228. 

Inam— Enfranchisement bp Govern 

ment— Right of other members to share . 

A person, who belongs to a family having a 
hereditary interest in a karnam’e inam and 
becomes divided in stotns from the holder of 
the offioe for the time beiog.oannot. co enfran- 
chisement cf the inam subsequently, claim a 
share in the land attached to the office of 
karnam. { Sp'ncer and Krishnan , JJ.) 
PYRAPPA v. 8YAMA Rao. 25 M.L.T. 177 = 
(1918) M.W N. 819 = 49 I C. 250 = 

8 L.W. 014. 

Inam— Rights of Inamdar— Kudi- 

varam and Melvaram, ds tine lion between . 

In ad inam village having no oconpancy 
tecanfs owned by an Inamdar who is also the 
Miratldar, the distinction between kuditaram 
and melvaram has no place. A Miraeidar who 
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gets shrotriem grant from Government can be 
said to be an Inamdar also. In a suit by 
trustees o» temple as Inamdars against tenants 
the tenant* must prove that the trustee* had 
no kudnaram right. ( Sadasiva Aiyar and 
Napier, JJ). NAINA PlLLAI v. RamanATHAN 
OHETTIYAR. 41 I.C. 788 = 33 M L J. 84. 
[Also 44 1.0. 895 = 34 M L J. 234.1 


I lnar *— Resumption— Darimilla in a 

Zamxndan—Lakhiraj lands— Exemption of— 
Gcvtmment, if can resume inam— Enfranchise- 
ment. 


Darimilla inams, i.e., ioams granted subse 
quent to the Permanent Settlement cannot be 
resumed oy Government. Lakbiraj lands are 
exempt from the payment of public revenue. 
Where a Z mmdari in which the inam in suit 
was situated was resumed after the Permanent 
Settlement and regranted to the Z-mmdar 
subsequently in 1826 on the same peishcueh 
and toere was no ground to 6bow the mam 
consisted only of lakhiraj laods whioh alone 
under the terms of the sanad granted in 1926 
were excluded from tbeaesetsot the Zemmdari. 
Held , that the enfranchisement o! the inam by 
the Government was ultra vires and does not 
bind the Zemindar. ( Abdur Rahim and 
Srinivasa Aitar.gar . JJ.) VALLURI NABA- 
SIBJHA RAO PANTULU GABU V. THE SECRE- 
TARY OF 8TATE FOB INDIA. 86 I C 319 = 

3 L W. 578. 


Inam — Unenfranchised— Title bp ad- 
verse possession in. 

If an inam grant I or service is trespassed 
upon by a stranger before its enfranchisement 
and held adversely for the statutory period, the 
holder acquires a title to it, by prescription 
under 8. 28 of the Limitation Act 24 I.C. 501, 
Diet. ( SeshaQiri Aipar and Phillips, JJ.) 
Dinvahi Laxmanpati v Pino ali Narsim- 
HAIN. (1916) 1 M W.N. 473 = 84 I.C 698 = 

3 L.W 590. 

Inam— Jeroyati— Meaning. 

The term 'Jaroyati' as need in parts of the 
Telugn districts means merely . 'non inam. 1 
i Sadasiva Aiyar and Moore, JJ.) RAVU 
8ESHAYYA GABU V. RAJA OF PlTTAPUB. 

3 L.W 483 = 11916) 1 M.W.N, 396 = 
31 I 0. 730 = 81 M.LJ. 214. 

— —Inam- Service— Whether a public 

charitable trust— Lease bp some inamdar s for 
40 pears— Remedy of others. 

An Inam granted on condition ot the gran- 
tees providing water for the nee of travellers 
passing through that place is not a publio 
charitable trust and the leasing out of such an 
inam for 40 years by the minority of the 
Ioamdare does not entitle an Inamdar who has 
Dot joined in the lease to sue for a declaration 
that the lease is absolutely void as a whole and 
that he was entitled to the possession of the 
whole inam. The only relief to whioh snoh an 
Inamdar entitled is a declaration that the lease 
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ia not binding on his share o! the inam. 
( GouUs Trotter and Moore t JJ.) KUPPARAJU 
VENKATASUBBIAH V . MURUGUGA 8HEIK 

filtiAB sahib. 19 M.L.T. 144 = 32 I 0 947- 

3 L.W. 197. 


— — Inarn— Enfranchisement- Set vice inam 
Sale subsequently— Validity of— Enfranchise- 
ment— Effect of on rights of members of a joint 
family —Alienation — Subsequent enfranchise - 
mint. 

The e*Ie of lands forming a Darki service 
inam, subsequent to its enfranchisement, is 
valid, even though made in pursuaooo of an 
agreement to sell entered into prior to the 
enfranchisement. An eofranohisoment does* 
not destroy the rights of any members of a 
joint family whioh has a hereditary interest 
in an inam. 26 M. 339, Poll. There is nothing 
in ol, 2 of 3. 10 ol Madras Aot if of 1891 
whioh affeota the family title to lands whioh 
form the emoluments of an ofBoj. 8 M 249, 
Ref. An alienation of a service inam is wholly 
void and the enfranchisement of the inam of 
later date doea not entitle the alienee to iovoke 
the aid of the provisions of 3. 43 ol the T.P, 
Aot. 30 M. 255 ; 11913) M VV.N. 415 and 999. 
Poll. ( Spencer and Coutts-Trotter , JJ ) KARRI 
RAMAYYA 0. VlLLOBl JAGANADHAM. 

39 Mad. 930=18 M LT 860 = 
2 L.W. 874 = 30 I.C. 889 = {19I5) M.W.N. 838. 

——Inam— Resumption— Darimllla inam 
— Gtd&ba Tirasti lands — Orant in of wages 

— Jirayati mode of enjoyment— Enhancement of 
Kattabadi — Resumption — Ejectment suit— 
Onus— Civil Court , 

Dsrimilla inam) are inams granted subse- 
quent to i he Porraaoent Settlement for doing 
personal servioe to the Zemindar in lieu of 
wages, Qortain ' Gidaba Tirasti 1 lands in 
tho Vizagapatam Distnot had beeo granted in 
inam subsequent to the Permanent 8ettl»ment 
fordoing personal servioe to the Zemindar iu 
Heu of wages. They had been oooe ordinary 
Jlrayati lands at the time of the grant aud the 
character of>he enjoyment was not at any time 
lost or altered in the oourse of its devolution to 
the piosent oooupante. The Zemindar sued to 
resume the lands and ejeot the tenants. Held 
that the onus lay on the Zemindar to show a 
right to eviot. Resumption is no more than a 
taking back of what wa9 onos given and does 
not necessarily imply dispossession from land. 
The acquiescence of Inamdars in the onhanoe- 
ment of tha Kattubadi implied no more than 
a readiness on their part to aooept a lower rate 
of remuneration foe their servioes than they 

nltnfZ F? 00iv i®8 °*W**ny. \8penar and 
oVi l oF r 0 t if r JJ<I lDU «tLLI SlYY ADDI u. 

Bbi Raja VJbweswra Nissanka. 

801.0.418-18 M.L.T. 142. 


GHANT-Inam. 

BALAKBISHNA RAO V- SECRETARY OP 
STATE. 39 Mad. 494 = 29 M.L.J. 276 = 

18 M.L.T. 101 = 30 1.0 393 = 

2 L.W. 695. 

Inam— Presumption— Grant of melva - 

ram— Applicability of a Civil Court . 

It is not the Revenue Courts alone but tho 
Oi vi l Courts also should presume (hat an inam 
grant is of the revenue ooly and not of land 
until the contrary is proved. 19 I. C. 440, Poll. 
(Oldfield and Sadasiva Aiyar, JJ.) GOVINDA 
reddi v. Ravi kesavalu Naido. 

29 1.0. 1007. 

[This 1 b no longer law 41 Mad. 1012 = 

43 Mad. 166 iPC.)] 

— Inam— Resumpfion— Serins tnarn — 

Title-deed in grantee's name — Sir uices connected 
with the temple— Rights of temple. 

Where the in*m title-deed was granted to a 
daooiog woman for performing certain services 
iu a temple and she eubsequently alienated tho 
inam and neglected the services, the trusteee 
of the temple eued for possession of the inam. 
Reld % that the suit by the trustees was not 
maintainable. The Government might if it 
chose resume the inam. 11 M. L. J 134, 
Ref. (Miller and Sadasiva Aiyar , JJ.) 
Matte Barayya v Vicpparathi vydya- 
NATHAM. 1 L.W. 490 = 27 l.Q. 163 = 

27 M.L J. 37. 

' 7nam — Agraharam — Prrsumpfion. 

There ia no presumption that a grantee of an 
Agraharam is not the owner of the Kudivaram 
at the time of the grant. (Kumarastvami 
8astri. J.) Ramala Venkataswa&II v 

KaNUMAIaA NARA8IMHAYYA. 

26 1 0. 397 — 16 M.L.T. 896. 


-Inam— Right of inamdar—Poramboke. 

An Inamdae is by virtue ol bis Inam Utle- 
dead entitled to the anaaaoBsed waste lands in 
tho village, ( (Pallia Q,J, and Ooutts-TroUer, J,i 


— — — -Inam— Presumption — Sarvamaniam 
and Asbtabogam. 

The words Sarvamawiawi and Ashtabogam 
«n a gnat by a Zuniodar merely means that 
there is no superior holder and that all the 
rights of the grantor are transferred. 8uoh 
rights as oommunal rights and rights of oocu- 
paooy must be presumed to have been exoluded. 
Tho presumption is that tho grant is of land 
revenue and not of the land itself. (Sankaran 
Na»r and T«a6;i, JJ.) 1* ARANKUSA ZATINDiiA 
MAHADES1KASWAMI V. SUUBAMANIA PlLLAl. 

28 1 . 0 . 117 , 

Inam— Presumption. 

The presumption is that tho land also, not 
merely the laud revenue, is granted whoto 
there is no kudivaram Interest at the dato ol 
the grant. 12 M. 99. Poll. iStshagiri Aitar 

and Kumaraswami Sauti, JJ ) Nanjundiah 
u. Venkata bdbuayya. i L w 670* 

16 ML.T 239- 20 1 0 87- 
n M.L.J 618, 


J' •Iuum-fl t3 umpfion-P a |a» 9 m t , bear- 

tug service- Lands granted for. 

The rights of resumption of lands granted by 
a Zemindar lor the performance ol the private 
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service o ( Gadaha or palanquin bearing to the 
Zemindar is in the latter and not in Govern- 
ment. ( Wallis , CJ. and Kumaraswami 
Sastri. J.) BaTRACHBRLA VEEBABADHRA 
8UBYANARAYANA V . BECRETABY OF 8TATE. 

29 10. 878 = 1 L.W. 662. 

Inam— Resumption — Temple trustees 

— Inam lor reciting Veda s — Confirmation by 
Government— Resumption— Power of . 

Where an inam granted to Vritikars by a 
Zemindar is confirmed by Government it oan 
be resumed by it alone and the Trustees of the 
temple have no right to take possession of the 
lands. ( Benson and Sundara Aiyar , J J.) 
Tanoirala ceiRANJivi v . Raja Manikya 
RAO RAJYA. 29 I.C. 282-27 M.L.J. 179. 

Inam— Rights of Inamdar —Inamdar 

and lessees— Quit rent increased by enfranchise- 
ment . 

Where an Inamdar bolding the inam by 
leases for a fixed period gets it enfranchised for 
his own benefit the lessees are not liable for 
the consequent inorease in the qoit-rsnt. 
(Sadasiva Aiyar . J.) RAVEPATI RAMAYYA 
t. ADDANKI BESBAYYA. 23 I.G 763. 

lnayn, 

Desai inams of Navaiguod should be 
treated as property of ordinary Hindu land 
owner eubjeot to payment to Government 
of agreed quit rent. (Scott, C.J. and Beaton , J.) 
BREADON V. 8HRIMANT 8UNDABABAI. 

88 Bora. 272 = 231 C. 221 = 16 Bom. L.R. 164. 

Inatn — Implies only grant of revenue — 

Where terms of title-deed arc absolute right to 
minerals also is transferred— Right of Govt, to 
yninerals will not be lost unless expressly given 
up— Enfranchisement do*' not impose any 
further liability than enhan:eJ g iil-rtnt fixed 
by Inam Comynissioner. 

A grant made by the Government implies 
only grant of revenue if the terms of the grant 
do not expreesly purport to transfer anything 
else. Where the terms of an inam title deed 
are absolute and purport to oonvey the free-hold 
of a village, the right of the Government to the 
minerals in the village is also included io the 
grant. Even if the Government have often 
empressed different views about their right 
to minerals found in an loam village, 
those views will not disentitle Government 
from asserting suoh right if they have 
not, by express words parted with it. Per 
Sadasiva Aiyar , J.— The effect of enfranchise- 
ment ie that the full free hold interest in a 
village passes and such estate is not liable to 
any further burden in the shape of Government 
revenue than that of enhanced quit-rent fixed 
by loam Commissioner. (Sadasiva Aiyar and 
Spencer, JJ.) SECRETARY OF STATE V. 
8RINIVASACHARIAR. 23 1C. 144 = 

15 M.L.T. 277. 

Tnam — Resumption — Pre- settlement 

inam— Right of Government . 


Lands held , on condition of personal services- 
to the Zemindar and in which the Govern- 
ment ie not interested (e.g., polioe or magiste- 
rial duties) oould be included in fixing the-, 
poishonsh of the Zemindari for they are not 
' lands paying only favourable quit-rents under 
Reg. XXV of 1802.’ The Government is there- 
fore not entitled to resume suoh pre-settlement 
inams unless they prove they were exoluded in- 
fixing the peishoush. (8ankaran Nair and 
Tyabii , JJ.) Bai Raja Parthasabathy 
appabao v. Secretary of State. 

38 Mad. 820 = (1918) M.W.N 959 = 
14 M L T. 914 = 21 1.0. 871-26 M L.J. 89. 

Inam—Darmilla inam— Resumption ■ 

-r-Ejectment. 

An inam granted by a Zemindar to his 
servant for personal services is resumable 
whenever he chooses to dispense with bis ser- 
vices. Where a Zemindar grants lands on 
favourable rent to his servant in consideration- 
of personal service, mere dispensing with ser- 
vice does not give a right to the possession of 
the lands so long as the tenant is willing to 
pay the rent stipulated and to render the 
service. 23 M. 318; 20 M. 299; 1 M. 205; 
21 M. 299, Rel. (Ayling and Tyabji, JJ.) 
KARUPMAYA ANANGA BHERMA V. BONDI 
Prahaladha Bissoyi Rat. 

14 M.L.T. 562 = 21 I 0,833- 
(1914) M.W.N. 179. 

Inayn— Enfranchisement— Liability of 

the Zemindar lor assewmenf. 

If a pre-sottlement notlam inam is enfran- 
chised but oannot be localised iu tbe Zemin- - 
dari limits the Zemindar is not liable to 
additional assessment therefor. (Rsnson and 
8undara Aiyar , JJ.) N. RAMA RAO v. 
BECRETABY OF 8TATE. 21 I.Q. 49 = 

(1913) M.W.N. 639. 

Inam — Presumption , 

Io the case of inam land, tbe presumption is 
that the kadivaram was not vested in the 
Inamdar. (Benson and Sundara Aiyar , JJ.) . 
8ITAMRAJU RAMABBAHMAM V . M. LaKSH- 
MANNA. 20 I.G. 843 = 

23 M.L.J. 33 = (1913) M.W.N. 771. 

[This 1 b not correct. See 41 Mad. 1012 (P.C.) - 

48 Mad. 166 (P.0 )] 


-Inam— Presumption— Melwaram. 


An agraharam inam granted by a Nazvid 
imindar is presumed to bo only of tho mel- 
k ram right. \8anha*an Nair and Tyabji, JJ.) 
&NANDA NAB6IMHA CHARYaLU V. KAVJ- 
IERLA RAMA BRAMHAM. 24 M.L J. 656 = 
20 I G. 733 = (1913; M W.N. 774. 

'bit Is no longor law, 22 I 0 339 = 41 

“ ■ m j ia,a in p 


Inam — Presumption — Melwaram— 

Burden of proof— Waste lands. 

An Inamdar in a suit (or ejectment must 
show that both tbe melwarams are vested in 
him on the ground that he was in occupation . 
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when (he inam was granted. It is immaterial 
whether the inam was granted by the Govern- 
ment or by a Zemindar. The presumption is 
that melwaram right alone was granted. The 
Inamdar if he oan show that the lands were 
wa9te at the time of the grant will be entitled 
to the entire right in the property. (Sundara 
Aiyar and Sadasiva Aiyar % JJ.) YEDDMA 
Pgddi lakbhmi nabasimha Row v Re- 
PALLI SITABAMASWami. 24 M.LJ. 288 = 
19 I.O. 410 = (1913) M.W.N. 282. 

XTfals U no longer oorrect. 41 Had. 1012 = 

48 Had. 166 (P.O.).] 


■ Inam r— Melwaram — Kudiwaram — 
— Rights— Bolding of tope of trees — Powers of 
inam authorities . 

• 

The rights of the melwaramdar and the 
kudiwaramdar are governed by the law applioa- 
able to landlord and tenant snoh as the Rent 
Racovery Aot and it is not within the powers 
of the inam authorities to defioe auoh relations. 
When at the time ol the inam grant of a 
melwaram right in any oooupaooy holding, the 
holding consisted entirely of a tope ol trees, the 
melwaramdar has a right to the trees and the 
raiyat oannot cut them down for hie own uee. 
( Benson and Sundara Aiyar , JJ.) Rama 
AIYANOAR V. JAQANNATHA PANDI AIYAR- 
3B Mad. 169 = 24 M.L.J.3I2- 
(1918; H.W.N. 218 = 18 1.0, 719 = 

13 M.L.T 291. 


•Inam— Poramboke— Right of grantee 
to river bed . 


To oonvoy the bel of the river passing 
through lands granted in inam by Government 
it is not necessary that there should be 
an express grant ol water in tho stream. 
[Bankaran Nair and Abdur Rahim , JJ.) 
Secretary op State u. Amb%lavana 
PANDABA 8ANNADBI. 18 1.0 294 = 

37 Mad, 369 (Note). 


; — Inam-Rights of holder— Extent 

land under cultivation— Wet area . 

Under the terms of tbe inam deed t 
grantee was to pay quit-rent on a certain ar 
which was only approximately estimated ai 
be was froo from all further obarge and t 
extent was afterwards found to be groater ai 
the Government levied from the Ioamd 
wa er oe.t. fot irrigation ol thi. excoae aster 
Held, Goveromenl must be intonded to be ft 
, m further charge Deoidea quit- rent, all t' 
area regietered as wet land eapeoially wbi 
only an approximate area was mentioned in tl 
the title-deed. (UilU, and Saiasiva Ai va 
JJ) BOMMIBEDDI Palm Vbnkavva* 
Beobhtaby op State. 18 i o loa 

. . (1918) H.W.N. SS 

7T7T Porambok$— Land betwt 

flood bank of float* and rloar bed. 

The words ’ besides Foramboke ’ In an lna 
«Q the village area Includes • laud formed b< 
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ween the flood banks of the river and its sandy 
river bed. All land not yielding revenue to 
Government is sometimes called poramboke ; 
□□assessed waste lands overgrown with trees 
or grass is always poramboke. ( Sankaran 
Nair and Sadasiva Aiyar, JJ.) 8ECRETABY 
OF STATE V. RAGHUNATHA THATHA- 
CHABIAB. 88 Mad. 108 = 24 M.L J 81 = 

18 I.O. 41 = (1013) H.W.N. 261. 

-- Inam — Land or revtnue— Melvaram 
and kudtwaram . 

A grant after describing the lands granted 
proceeds thus : * Total of sixty velies of land 
including wet and dry Unas, water, trees, 
stores, Nidhi Nirshapa 8idha Dadhya present 
and future Patti, all Bani and ail Kajna with 
all Bamudana with water from the land.* 
Held . that this was a grant only of the land 
revenue and, that a suit for declaration that 
the resumption of the same by Government 
was illegal, was barred by S. 4 of the Pensions 
Aot, Government may grant kodiwaram to 
one person and tbe melwaram to another 
simply ; similarly though both the kudiwaram 
and tbe melwaram may bo combined in the 
hands ol Government there is netting to 
prevent it from treating them as ditfcinot 
interests and granting them to tho eamo 
person. Land revenue is not a servitude 
attaching to the land. The kudiwaram and 
melwaram aro dietioot interests constituting 
tho totality of ownership in tho land. Tho 
reveoue is not a servitude ou property whioh 
belongs to (he kudiwaram holder. (Benson 
and Sundara Aiyar, JJ.) MOTHU SRX JlR- 
JAMBA BAI 8ABIB t>. SECRETARY OF STATE. 

23 M L. J. 687-11913) M W N 535 = 
19 1.0, 871 = 12 M.L.T. 541. 

inam — Porambc&e— Bipfcf of granUe 

to channel s and tanks. 

An inam title-deed contained the following 
words : 1 I acknowledge your title to a personal 
mam consisting of the right to tho Govern- 
ment revenue of land olaimed to be acres 

situated in the village of L* and tbe words 
1 Bssidca poramboko * were inserted in the 
margin. Held , that the insertion of the words 
'besides poramboke 1 need not necessarily be 
taken to be an acknowledgment by the Gov- 
ernment ol tbe inamdar's title to all kinds 
of poramboke. The ofleot to be given to those 
words depends on the evidenoe in eaoh oaso and 
the oironmslances attending the grant. 14 I.O. 
28l ; 9Q M. 539, Ref. to. Where the ohannels 
or tanks in the village granted were not 
oonneoted with a Government eource ol 
irrigation and were not controlled by the Govern- 
ment to any appreciable extent, the said words 
had the efleot ol investing the property in 
the ohannels and tanka in the inamdar. 
[Benson and Sundara Aiyar . JJ.) Thb 
Secretary of Btate v. Kannapalli. 

17 Welle) -as M.LJ. 109- 

15 1.0, 69I-(1912) M.W.N. 711. 

(lbo 18 1.0. 294—17 Med. S69 (Note)]. 
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“ Inam — Revenue — Exemption from— 
Onus— Acquisition /or a Municipality— Trans- 
Itree of Municipality— lnam land. 

Municipal Council acquired certain ioam land 
under the Land Acquisition Act and by eucces- 
F ' ve ea,es plaintiff became tbe owner of it. 
iie/a, that when the land vested in the 
Government it became ordinary Government 
property liable to assessment in tbe hands of 
any person who might afterwards beoome its 
ccoupier. If the plaintiff claimed to hold the 
land free from the payment of assessment as 
tbe Government may fir, he must show some 
grant exempting aim from tbe payment of tbe 
ordinary assessment. The Government order 
conferring an absolute property on all trans- 
ferees from a Municipality simply removed all 
the objections to the transfer on the ground 
that tbe transferor is a Mumoipal Council and 
did not grant to such transferees exemption 
from payment of land revenue. ( Sundara 
Aiyar and Phillips, J J.) CHALLA PlLLAI 
HANUMANULU PANTULU t\ THE 8ECRE- 
OF STATE. 36 Mad. 373 = 

22 M L J 443 = 19 I C. 376 =11 M.LT. 207. 


^ “ Poramboke — Shrotriem tenure 

— ' Besides poramboke'— Meaning of -Rights 
of grantee. 

A grant of Shrotriem tenure of certain 
villages on payment of quit-rents and contain- 
ing a provision for resumption and also 
containing the words 'besides poramboke' 
does not give the grantee a right to river beds 
though they formed part of the original 
villages or even to all porambokea such as 
burning grounds, thrashing fl >ore, public roads 
and rivers. A shrotriem grant in the Madras 
Presidency gives no right to the lands aod so 
tbe grantee cannot interfere with tbs tenants 
so long a9 they pay tbe established rents. The 
object of the grant is to make provision for 
officials whose office is no longer neoessary 
and only tbo income of the lands is 
granted, i Benson and Bakiwell, JJ.) PaPALA 
NABAYANaSWAMI NAIDU V PENSALANI 
KaNNUIaPPA NAIDU. (1912 M W.N. 490 = 

14 I C 261=21 M L J. 33. 

Inam— Presumption — Orant by Ze- 
mindar. 

Where 3n ioam is granted by a Zemindar 
the preeumption is that only tbe melwaram 
right is granted. ( Benson and Sundara Aiyar , 
JJ.) Gullapalli BHADRaYYA V. Golla- 
palli VENKATARATNAM. 10M.L.T- 54 = 

11 1 0. 849 = 21 M L.J 803 

[Thli 1 b do longer law. See 43 Mad. 166 = 

61 1.0. 304 (P.O.). 

Inam— Estates in Berar — Fixity of 

rent— Enfranchisement — Berar Inam Rules . 

The devolution and incidents of an inam 
estate in Berar are regulated by tbe Berar 
Inam Rulee, subject entirely to the sanad or 
certificate or other dooumeDt evidencing tbe 
special terms of the grant in the paticular 
case. An loam or grant may be entire or 


GRANT— Jaglr. 

only partial. Tbs mere fact that the same 
portion of the revenue wbioh has been paid 
previous to the Inam enquiry has continued to 
be paid would not show that the jagir had been 
enfranchised and that it had become a freehold. 
Property consisting of an ordioary Inam 
village is liable to partition at the suit of a 
co-sharer, except when it is held on saranjam 
or other impartible tenure or where tbe terms 
cf the original grant imposed a condition upon 
its enjoyment that the management should 
re3t with a particular branch of the family of 
the grantee iDhobley , A.J.C l KRISHNA RAO 
r. NILKANTH. 5 N.L J. 29 = 18 N.L R. 103 = 

. 1922 Nag. 62. 

—Inam in Berar — Alienation. 

An alienation by an xnamdar holding the 
inam under R. 5 of tbe Berar Inam Rules, is 
not binding on his successor and a plea of 
adverse possession oaonot be successfully raised 
against the successor of the alienor. ( Hallifaz , 
A J C.) Md Biraj ud-din v. F.ayaz ud- 
DIN. 59 1.0. 478. 

Jaglr. 

Jagir — Resumible grants — Circum - 

stinces leading l> the inference that orant is 
returnable— Set vice tenures — ' Resumption 

Where tbe jagir was specifically mentioned 
as a service tenure iovolviog the performance of 
police and other duties aod tbe settlement with 
tbe Taluqdar showed that the rent was in- 
creased from Rs. 736 to Rs. 1,000, four villages 
were taken out of the Pargaoa and set apart 
for tbe maintenance of the widow* of the 
previous holder and a new patta was granted 
to him by tbe Maharajah and a new Parvana 
was issued to him at tho zemindar's instance 
for possession of tbe jagir : Held, in face 
of these facts It is idle to contend that the 
settlement with tbe taluqdar was a continu- 
ance of tbe old tenure. Had the talukdar- 
succeeded to the jagir by right of inheritance, 
tbe maintenance of the Ranis, tbe widows, 
would have had do concern with it cr the 
right to take away any part of the property to 
provide for their mainteoaoce. Tho Maharaja's 
interference on behalf of the widows is explain- 
able only on one hypothesis, that he was 
making a new arrangement by virtue of a 
right recognized by the authorities. “ Resump- 
tion ” in connection with these sorvio§ tenures 
does not mean that on failure of the direot 
male line it " esoheats to tbe Zemindar and 
becomes what is called hie Sir or kha9 property; 
tbe jagir retains its character, but the 
Zemindar becomes entitled to make a new 
settlement with tbe knowledge and sanction 
of the authorities. [Mr. Ameer Ali). RAJA 
6RINATH RAY V MAHARAJA PBATAP UDAI 
Nath Bahai Deo. 33 M L T. (P.0 ) 408- 
23 0. W.N. 149 = (1923) M.W N. 702-- 

1923 PC. 217 (P.0.).. 

Jatir-Life estate -Putra paulradi— 

Meaning of — Collateral heirs — Resumption, ofl- 
failure of lineal male hsirs—Chota Nagpur . 
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A jagtr is to be taken prima facie an estate 
(or tile only though it might be granted id 
auoh terms as to be heritable. In order to make 
the estato one ol inheritance, the terms making 
the grant must, i( they are to be considered 
alone, be unambiguous and must olearly show 
whether it was intended by the grantor that 
the right o( inheritance should be general or 
should be confined to a particular oNsa oi beire. 
A village in Raj Ramgarb, ChoU-Nigpur was 
granted as jigic, to be enjoytd by the grauiee 
(the brother o( the then Zemindar) p utrapou- 
tradi . The evidence in the oase showed that 
succession to jagirs io the locality had always 
been in the male line o( the graoiee. Held, 
that the j*gir was returnable by the descen- 
dants o( the grantor upon failure of the 
grantee’s male descendants. 7 C. 304 ; 24 C. 
834, Diet. (Sir John Edge.) Ram NABain 
SINGH v. RAM flABAN LAL. 46 Cal. 683 = 
29 0 L.J. 832 = 36 M L J. 344 = 
17 A.L J. 398 = 21 Bom. L.R. 597 = 
11919) M.W.N, 318 = 
50 1.0. 1 = 23 G.W.N. 866 (P O.l. 

[Reversing 42 Gal. 303 = 28 1.0. 610 = 

19 O W N. 460.] 

— Jagir — Incidents of — Saranjam — 

lnam 


A grant in jagir of the ordioary oharacier 
implies no grant ol the soil but a personal 
grant only ol the revenue to the grantee. It 
is personal and not hereditary and is resumable 
at pleasure and being personal and temporary, 
is necessarily impartible. A oustora ol primo 
geniture would be radically inconsistent with 
the personal and non-traosoiiesive charac- 
ter of a grant in jaghir. The term ' Garaujam * 
is the Marathi equivalent to the term jagir. 
The. term 'ioam' is one of more generio 
significance and is applicable to a Government 
grant as a whole and includes a Garaojam. 
( Lord Shaw.) RAGHOJI RAO Q.lHEB u. 
Lakshman RAO Sahrb. 36 Boro. 639 = 
a9 I. A, 202 = 10 0. W. N. 1038 = 
23 M L J. 383 = 12 M.L.T. 472 = 
(1912; M.W.N. 1140 = 14 Bora. L.R. 1226- 
16 I.C. 239 = 17 O.L.J. i7 (P.C.) 


— —Jagir — Jagirs by Native princes 
Police services Service tenure - Ejectment . 

In a suit for the ejeotmeot of the Barbara 
in oertaiu mouzaa in Zillah Kurdab, Orn 
tho lands were found to be one of those jagl 
granted by Native priooes for oertain servi 
and also paying oertain light quit-rent. ' 
service consisted in maintaining Paika 
performing Police and military duties. Ai 
confiscation by British Government tb 
Unda were treated as Khaa Mahal and at 
Bettlementa were resumed, though the Dal 
hara (UetedUwy military ohiaf.) were enga 
lortbe collection and payment ol Governm 

“ 0 e J, e ““ e o nd6r tho nam «o> Barbarakare. 
186 1 the Government ot Bengal made a gr 
ol the village in wbloh the enit jagir li 
wee eituate to the Mathadhari. who * 
became the owners of village free from 


GBANT— Jagir. 

iolerierenoe of the Government offioiale. The 
Matbadhans now claimed to have dismissed 
the defendant, who was in possession of some 
barbark jigice m the village from seivioe as 
if be were a mere servant or officer first ol 
Government aud then of Matuadbans. Held, 
that the Qarbarakats were something higher 
tnan mere servants and from 1861 were treated 
by Mathadhris as tenants and the defendants 
therefore oould not be tjeoicd. (Chilly and 
Teunon , JJ.) KRIPASINDHU ROY PlTAM V . 
AlOflUNl PABMANAND DaS GOSSA1N. 

22 l.C. 389 - 18 O.W.N. ?4. 

Jagir— Incidents-- Alitnabiltti — Lia- 
bility to f or I eiiure— Inheritance— Course of 
descent . 

The term 1 Jagir f does not necessarily 
imply a conditional grant and evidence that 
jagirs in a district are conditional and inalien- 
able would not warrant the grant being regard- 
ed as conditional. In the case of a jagir oreated 
by a document its alienability and liability to 
forfeiture depend ou the terms ol the particular 
grant aud uot on those ol grants made to 
utnere. (JrnJcins G.J. and Alooktrjee , J<) 

Bhagwat Baksh Roy v. uaeo prabad 
GBAHU. 18 0 L.J. 277 « 

21 I.G 481=18 O.W. 

Jagir— Funeral expenses , if a charge 

on income. 

Each new Jagirdar gets his Jagir free of 
ola. ms in connection with his predooessor, aud it 
is doubtful whether funeral expenses ol the pre- 
vious holder are a legal charge ou tho Jagir 
income. A declaratory deoree in « favour of a 
Jagirdar who refused to pay funeral expenses 
waareiusea especially because bo did uot claim 
refund of expenses paid under order ol Collec- 
tor. [ChtV\S t J.) ASAD ALI V MT. GHAB1FUN- 
ttlSSA. 1922 Lah. 366. 

Jagir— Meaning of— Punjab. 

In tho Punjab the term ' Jagir ’ m ordinarily 
restricted to an assignment of land revenue and 
uot of the laud. Ordinarily Jagir is not land. 
(.Kensington and BaRtt/au. JJ.) Maya DAS v . 
GURDIT SINGH. 146 P.W R. 1912- 

16 1.0. 853-J67 P.L.R. 1912. 

Jagir— lnam— Distinction* 

Jagirs like inams wore usually given foe 
life, though in course of time they also Deoamo 
permanent and heritable, An iuaru was a 
prooent or gift either to au individual or lor a 
publio purpose, while jagirs generally luvolved 
conditions of service or a reward lor servioe. 
{Coutts Trotter and Srinivasa dipanpar, JJ.) 
8 am v. Ramalinga Mudaliae. 

40 Mad. 664-84 I O. 603-S0 M.LJ. 600. 

--Jagir— Berar lnam rules — Rules gover* 

nmg such grants . 

It is not the law that every grant of a Jaglt 
whatever the oicoumetanoes under whioh it waa 
made or the epeoial conditions attached to it 
may be is .governed absolutely by the Berar 
lnam Rules, The duty of theoourt in matter*. 
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GRANT— Jagir, 

affecting a Jaghir is to ascertain the meaning 
and effect of the grant iu each case from the 
oircumstanoes and objeots with wbioh and the 
reliefs under which the same was granted. 
( Ballifax and Prideaux . A J C ) SUBBAN 
ALI V . Imami Begam. 1922 Nag. 129. 

Jagir —Berar , 

The Berar Insm Rules of 1959 modified to the 
extent stated in the Smad Certificate in each 
case are applicable to every grant of Jagirs in 
Bsrar, whatever the circumstances under which 
it was made or the special conditions attached 
to i; may be, In case of a grant which 
is merely a remission of tbe revenue, the actua* 
benefit of the remission cannot be restricted to 
some ODly of the already existing owners of the 
proprietary interest or to particular heirs, and 
for that reason such a grant practically 
amoun s to graot to all the existing shares and 
all their heirs during the continuance by the 
particular persons or the particular heirs to 
whom the grant is made. But where a grant of 
the proprietary interest is combined wiib a 
remission of the revenue there are no circum- 
stances or vested interest*, which c -mpel the 
grantee to shire the beuefit of th j grant with 
others, the devolutions as well as tbe duration 
of tbe whole estate are regulated by » he opera- 
tion of the terrm of the graot. ( Ballifax and 
Predeaux. A J.Cs.) Mir Subhan ALI v. 
Imami Begam. 4 N.L J. 192. 

Jagir— Incidents of—Berilability and 

tran/eraoilitp. 

A grant was obtained by a Prince from his 
father, the King ol Oodh and after the annexa- 
tion of Ojdh, was maintained by British 
Government. A saoad was issued to Prince 
by Government as follows: 1 It having been 
established after due inquiry that the Prinoo 
h}!d< the undermentioned villages in rent free 
tenure under the former Government, the Chief 
Commissioner is pleaded to maintain the tcoure 
in property so long as there are Imeal heirs... 
eabjeot to conditions.' This grant wa3 hMd to 
be a heritable and transferable estate lasting 
as long a* tbe grantee had lineal descendants 
eubjeot to the contingencies specified in the 
grant. (Stuart and Kanhaiva Lai, A.J Cs.) 

Husain ali Miza v . Muhammad azim 

Khan. 31 1.0 728 = 18 0.0. 168. 

■ — Jagir— Nature of tenure— Life estate 
— Assertion of higher right— Effect of. 

Jagirs are lo be considered as life tenures 
only and with all other life tenures are to 
expire with the life o! tbe grantee unless other- 
wise expressed in the grant. The mere asser- 
tion of a Jagirdari right acqu esced in by tbe 
superior landlord oaonot be taken to import a 
olaim to or an acknowledgment of a larger 
interest than that of life estate. 36 M.L.J. 347 ; 

3 B. 186, followed. [Miller, C J. and Jwala 
Prasad, J.) MAHARAJAH PBATAB UDAl 
Nath Sha Deo v. Ganesh Narayan Sabi. 

7010. 212 - 1911 Pat. 869. 


GRANT— Maintenance Grant, 

Jagir— Resumptian— Nature and effect 
of transfer of a portion— Onus of proof. 

Where a portion of the jagir has been sold 
and the transferees and persona olaiming 
under them are in possession for generations, 
the onus of proving the existence of a right of 
resumption of the jagir by the descendants 
of tbe Jagirdar lies on the latter. (Chamita 
C.J. and Shar/uddin, J.) RAMFSWAB LAL 
Bhagat v. Girwabi Prasad Singh. 

8 P.L.W, 816-45 I.C. 883 = 
(1918) Pat. 156. 

Jagir— Tenure heritable and trans- 
ferable— Execution sale— Res judicata. 

Tbe Police iagirs in the Zamindari of 
Pacbete are hereditary 6ubjeoi to tbe right of 
the Government to dismiss a Jagirdar and 
appoint »f necessary even an outsider. “ When 
a police jagir was sold in execution of a decree 
and tbe succeeding jagirdar objected to the 
sale and the objection was overruled, and he 
then brought a suit wbioh was dismissed, held, 
that his heir, the plaintiff, is barred by res 
judicata reason of the dismissal of the suit by 
bis father. iMuVick and Jwala Prasad, JJ.) 
JADAB LAL bINGH V. DEBI L*L SINGH 

3 PL W 149 = 2 P L J 726 = 
12 I.C. 399 = 11919) Pat 426. 

Jagir— Agreement between Zemindar 

and Jagirdar for commutation of customary 

due e% 

Under an agreement entered into by a 
Jagirdar with certain Zimiudars holding per- 
manent rights in the jagir land tbe Jagirdar 
agreed to accept certain rates in oa*h and kind 
iu consideration of tbe onstomary dues be was 
entitled to receive as Jagirdar. Tbe Jagirdar's 
son after his father'* death brought a suit to 
avoid this agreement Alleging that by tbe terms 
of the grant conferring the jagir a limited 
C6tate only was conveyed and therefore tbe 
grantee’s rights fo alienate were limited to his 
lifetime. Held , that the intention of tbe 
grantors wa* to confer hereditary estate iu 
perpetuity witbvjt imposing any ooDdition 
restricting alienation to make a permanent 
settlement ; tbe plaintiff therefore was bound 
thereby. iCrump and Kemp. /l.J.O.i MlR 

Soer Mahomed v. Jethomal. 53 1 0 481- 

II 8 L R 1. 

Life Estate. 

Life estate -Bikim. 

According to a family custom the oldest 
of tho owner eucceeded to the property as Raja 
and the seoond wa9 the Hikim. A grant by 
tbe Hikim is operative during tho liio of the 
Raja only and not for the lifetime of the 
grantor or grantee. iMookerjee ana Beachcroft, 
JJ.) 8ri Sri Radha Madhab Narain iDeb) 
Hikim v. Milan Mahato. 21 I.C 201 = 

18 C.L J. 21, 

Maintenance Grant. 

Maintenance Qrant—Tivai grant— Out- 

tom of reverter on failure of made deseendanst 
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GRANT— Maintenance Grant. 

of donee — Adoption by widow — RigJite of 
adopted eon , 

In ihe Thakorate of Garoph a Hindu Rajput 
family iu the Bombay Presidency, holding an 
impartible eBtate subject to the rule of primo- 
geniture it was onstomary to grant villages to 
junior sons of the holder of the gaddi for 
Jivai or maintenance. The grant reveried to 
the gadi on failure of the grantees* male 
desoendante, widows being exoluded. One of 
suoh grantees died icsuelees leaving a widow 
who purported to adopt a son subsequently . 
Held, that the adopted son inherited the grant. 
(Mr. Amee - Alt.) PartaP Singh SHIVSINGH 
V. AGARSINGBIJI Raisingh. 43 Boro. 718 = 
36 M.L J. 511 = 17 A.L.J. 522 = 

21 Bom. L.R. 496 = 1 UP L R. iP.Cj 39 = 
(1919) M.W.N. 8i3 = 10 L.W. 339 = 
30 1.0. 497 = 24 C.W N. 57 (P C.) 
[Reversing on appeal but not on this point 
38 I C. 529 = 17 Bom. L.R. 273.) 

— Maintenance grant— Rights of grantee 
and his heirs - Annuity — Right ot coliattral 
heirs— Charge on estate— Ptrptiuvy— Liability 
of heirs of grantor. 

Whero iq settlement ol tbe rights ol a clam- 
ant to the Zeinindari ol Rirnuad, tbe then 
Zeiaindarmi and her heirs agreed lo pav a 
specified annuity to Ibe claimant and bis heirs, 
(santhathiparamparyamai). Beld on tbe cjn- 
struotion of the document that tbe right to the 
annuitj was not oonfined to lineal heirs o! vbe 
grantoo i that the annuity was a charge on ibe 
estate and not a covenant and was not ob- 
noxious to tbe rule ol law against perpetuities ; 
and that the agreement was enforceable 

against tbe estate m the hands of the Z-mm- 

darim s bucoessors (Lord Phillimor,, Raja 

D0RAI v SUNDaftA PANDIAYA- 
SU1D TBEVAB. 42 Had. 8S1= 17 A.L.J. 163=. 

38 M.L J. 164=. 38 OWN 849 = 

91 R« 95I “ 28 M.L T. 400 = 

3t Bora. L.R. 888 =.,1919, H W .N 5 1 1 =. 

49 1.0. 704=10 L.W 3*2 i PC.) 

[Affirming 27 1.0 283 = 27 M.L.J. 694.] 


Raj ifl “ D tmpar li ble estate 

eastern o? thVf r am,? D, T U h: *° 00ld '">* 

line. iD lhe 

Unuee to form part of iheTilFf 7 gra ° ked 00D - 

■"“•‘•a -a ..™i. 1 .m“.h.£!4S 

Vol. III— 46 


GRANT- Maintenance Grant. 

for the time being on the failure of male 
descendants in the male line of the granteo. 
Babuana and Bohag grants differ essentially 
from absolute grants and are subject to the 
kulachar (family ouetom) under wbioh they 
are authorised and in accordance with which 
they are made. Widows and daughters aDd 
the descendants of daughters are bj custom 
applying to such grants excluded from the 
euooeeaion. The fact that there was no evid- 
ence of the exclusion of a widow after a parti- 
tion between the members of the joint family 
holding properties originally the subject of 
babuaua and eohag grants would not prevent 
a logical extension of the kulachar to such a 
case and the ouetom excluding tbe widows 
would apply notwithstanding a partition. 
Babuana and Bobag grants descend ic the 
family ol Dharbaoga Raj, not to the eldest 
male heir of the grantee, but to all the 
existing male heirs in the male line of the 
grantee as oo-parcenere. 96 I A. 176, Diet. 
The words 'auras potra poutradik* in 
sanada evidenoiDg babuana grants must be 
consistently with the ouetom excluding widows 
and not as general words of inheriui'ce. (Sir 
John Edge.) EKBADESOWaR 61NGH t>. 
JANESHWABI Bawa A8JM. 42 Cal. 682 = 
41 I.A, 275 = 18 0 W.N. 1249 = 
27 M.L J 373 = 16 M.L T 382 = 
1 L.W. 863 = (19l4) M W N. 807 = 
12 A.L J. 1217 = 21 0 L.J. 9 = 
25 I.Q. 417 = 17 Bom. L.R. 18 iP.G.). 

[On appeal from 3 1.0. 207.) 


7T Maintenance grant— Perpetual or 
itfe—Dauht tr jnsha— Meaning, 

A cioh aud Runlets Zemindar made a Mash- 
ka* bandegi-paira (maintenance grant) in 
°* bia daughter, providing that the 
daughter had been receiving a certain sum for 
her maiuteDanoo and other oxptueee and that 
unices some doed was executed objection might 
oo raised iu future to her getting the 1 Bottled 
amount of maintenance’ which wa*. therefore, 
/. K] *\ m \ (P« r maueDt) by the deed and 
lhattho daughter would ga the same in 
dauhtltavsha \ Held, that the gram waB 
perpetual^ not limited to the lile ol the 
daughter e sods and that ‘ dauhitr ansha ' 
was intended to mean ' in the line ol the 
daughter 8 von*. (N.R. Chatter ,ee and Panton, 
RAJLaKHJ DKUYa v. SAKOTA 8UNDR1 

88 I.C. 803 

Maintenance grant — Khorposh— -Jnc.- 


dents of. 


Khorposh grants are heritable in the ma| 
line and determinable only oo iho failure c 
male heirs. Tbe interest of a Khotposhdat 
though more than an interest (or lile. be i 
nevertheless a limited interest, liablo to b 
defeated at any time by the failure of hein 

!?* ra,D ““ble b, the proprietor fo; 

the time being. (Chitty and Tfcunon, JJ. 

nri?«n? A!rH a.' GlBIDBAB 

BINGHA. 19 1.0. iSI-19 C.W.M. IQS 
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GRANT — Maintenance Grant* 

Maintenance grant— Pacbete Raj— 

Customs. 

Acoordiog to the family custom in the 
Pachete Raj, a maintenance grant to the 
members ol the Raj is not absolute but lasts 
for the lifetime of the grantee and it is 
optional with the successor of the grantor to 
resume or confirm the grant. Where the 
holder of a Pachete Raj , after having granted 
to defendant certain villages for her mainten* 
ance, created a puini in favour of the prede- 
cessor of the plaintiff alleging resumption of 
the grant but in fact it was not resumed by 
his auocessor on his death, in a suit by a 
plaintiff ro ejeot the defendant as trespasser. 
Held, that the suit was premature fcr want of 
title. (Mookerjte and Beachcrott , JJ.) CHOTA 
BAHIR* SAHEBA v. PURNA CHANDEB 
CHANDPURI. J 1 01 J, 144 = 27 l.G. 982 = 

19 G.W.N. 1272. 

Maintenance gront—Dharbanga Raj 
—Babuana and Sohag Grants — Revenue ana 
cesses— Liability to pay— Decree lor revenue 
against holder — Sale ol properly 

Tbo revenue and ceeses in respect of the 
properties granted in the case of Babuana 
grants are to be paid by the grantee to the 
Raja. If the holder of the grant for the time 
being does not pay the revenue and cesses to 
the Raja ho might sue to recover the fame aod 
if neoessary, realise the same by the sale ol the 
Babuana property and such a sale would 
effectually defeat the claims of all the members 
of the family entitled to maintenance out of 
iho property. *N. R. l .* .tierjee and I Valms- 
ley, JJ.) Hitendra Singh v. Maharaja 
Sir Ramebhwab Singh Bahadur. 

22 I.O. 873 = 18 O W N. 42. 

Maintenance grams— Life estate — 

Presumption— Rebuttal— Alienability. 

Grants for maintenance are resumable prima 
facie on the death of the grantee. 23 A. 194 ; 
22 W.R 225, Foil. But this is not an inflexi- 
ble rule aod if properly is vested in the graatee 
and his descendants by appropriate words 
oreating an hereditary estate it is not cut 
down to a life estate and made inalienable 
beoause it is a maintenance grant. 9 M.I.A. 55 ; 
3 B. 186; 4 C.LJ. 399; 4 A. 370, Ref. 
( Mookerjee ani Holmwood , JJ.) SECRETARY 
of State v. Rashidul Huq. 21 1.0 93 = 

18 C.LJ 31. 

- Maintenance grant. 

Unenfranchised mom lands not granted for 
publio or private services but for maintenance 
of the donee and hi* heirs, are capable of 
alienation as the alienation is not prohibited by 
law nor is it opposed to publio policy and there- 
fore the attachment and sale in execution of 
decree ^agarnst the donee is not invalid. 
(Sadasiva Aiyar and Coutts-Tr otter , JJ.) 
VENKATBAMA aiyab V . CHANDRASEKABA 
AIYab. 44 Mad. 632 = 

• 40M LJ. 841 = 13 L.W 383 = 
62 1.0. 623= (1921) M.W.H. 204. 


GRANT— Maintenance Grant. 

Maintenance grant- Permanent grant 
—Presumption— Payment for a long series of 
years . 

In oases where a maintenance grant is not 
forthcoming, the faot that payment has been 
made for successive generations may be taken 
as evidence from whioh a permanent heritable 
grant might be presumed. But in respect of 
the grant for life there is no analogy between a 
maintenance grant and the service grant. 
(Wallis, C.J. and Stshagiri Aiyar , J.) 

QUGUTUR lMMEDY PEDDA CHIKKA V. 
SUGUTUR lMMEDY 0AMB ASADA81VA CH1KKA. 

43 1.0 634. 

Maintenance grant— Succession. 

Where a grant of an inam w%9 made as a 
subsistenoe grant to the ancestors of plaintiff's 
and the defendant's family it oannot bo taken 
apart from the original mam grant, that it 
oeased so far a9 the plaintiff's family was 
concerned on the death of his adoptive father 
aod that it only passed to lineal descendants 
and not to an adopted son. (Benson and 
Sundara Aiyar, JJ.) BOYAN.a PALLI v. 
POTHAPALLI. 12 1.0 548 = 

(1911) 2 M W.N. 384. 

Maintenance grant -Construction of. 

A mainteuance grant is prima facie for the 
life-time of the grantee or the grantor and the 
use of the word * always * or * fcr over ' does 
not per se create a heritable estato. I Drake 
Brockman, J C.) Mahomed ali Khan v, 
8HUJAT ALI KHAN. 46 1.0 913. 

Maintenance grant — Khasi— If herita - 

ble — Presumption. 

The presumption in tho oaee of grants to a 
person as kbas: is that it is (or furnishing 
emoluments for the offiso cf Kb**i and the 
mere additioo of the words * for maintenance ’ 
cannot make it a heritable and divisible grmt. 
tStanyon, A.J.C.) MOHAMMAD JaFAR ALI 
v. Mohammad Turb ali. 46 I.O. 835. 

- -- — Maintenance grant— Dihdar, definition 
of. 

A dihdar was originally a person to whom a 
certaio portion of tho property was assigned 
by the vendee for bis subsistence. [Kanhaiya 
Lai, A.J.O.) KISHUN U 8HYAM 8UNDAR. 

35 1.0. 441 = 19 0.0 27. 

Maintenance grant— Life estate. 

Every dooumont must be interpreted on its 
own terms not in tho light of other documents 
which ace differently worded. The mere faot 
that the objeot of the grant is the maintenance of 
the grantee would not retract from tho 
abaolute nature of the grant, if otherwise it 
gives full right to the grantee. The presump- 
tion that it is for a life estato prevails only 
when there are no words making it heritable 
and transferable. ( Piggott , J.O.) MULLU v % 
RAGHUBAB SINGH. 18 l.G. 127. 

Maintenance grant— Rights °l Plantes 

— Rent and profits of estate— Accretion. 
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GRANT— Minerals. 

Where a Hindu wife is given possesion of 
certain villages under a lease by her husband 
subject to the payment of rent to him, 6be baa 
no estate in the villages but only a mainten- 
ance grant ; and the sub3tance of the grant is 
that it is the rente, issues aDd profit that are 
alienated and not tbe immoveable properties 
out of which suoh rents, issues and profits arise 
whioh remain tho property of tbe grantor and 
annexed to hi9 estate Tbe undisposed of 
accumulations of tbe wife cannot follow the 
" estate 99 because the title to tbe estate was 
never in the wife but always in her husband 
the grantor. In order that there may be an 
acoretion there must be an estate to whioh the 
accumulations may accrete. (Dfls and Adamx , 
JJ.) RAMESHWAB NaRAIN 8INGQ v. RlK- 
NATH KOERI. 67 I.C. 431 = 192) P. 163. 


Minerals. 


Minerals— Right of grantee— Presump- 
tion— Rent-free grant . 

Where a Zimindar granted in 1791 a Z^min- 
dari village as rent-free brahmotfar land, tbe 
grantee 'to enjoy it oomfortably by cultivating 
and getting the same cultivated by others * 
held, that the minerals underneath did not 
pass to the grantee. 37 I. A. 136 ; 24 0. 440 ; 
36 I. A. 148 ; 39 I. A. 193 ; 44 I.A. 46, Rel. on. 
Whero a grant is made by a Zemindar ol a 
tenure at a fixed rent or rent-free, though tbe 
tenure may be permanent, heritable and trans- 
ferable, minerals will not pats in the absance 
of express evidence to that efieot. < Sir John 
Edge.) RAGHONATH ROY v. RAJA OF 
JHEHIA. 47 Oal. 93-48 I.A. 188- 

17 A.L.J. 397 = 36 M.L J. 660=: 

1 U.P.L R <P C.} 43-24 0 W.N. 914- 
28 M.L.T. 76-30 O.L J. 160 = 
21 Boro, L.R. 898-30 1.0 849 = 
„ 10 L.W. 847 (P.C.) 

Alio 28 1.0, 811 = 19 0 W.N . 873. 


- Minerals— Inamiar— Right to- 


la the absence of an express grant of th< 
right to quarry stones iu the loam grant, the 
inamdar is not entitled to quarry stones free 
of payment of royalty to Government, Th( 
enfranohiaement of (be joam would not ooofei 
ft greater right on tbe grantee than what he 
had under the original grunt. Too conduct o! 
the Government at one time in paying com 
penaation to the grantee for acquisition ol 
suoh quarries would not estop tbo Govern 
ment from olaiming their rights. (Sir Law 
rence Jenkins.) SECRETARY OF STATE v 

Bbinivasachariar. 40 M L J. 282- 
18 L.W. 892-29 M.L.T. 181- 
(1921 ^ M.W.N. 111 = 48 I.A. 88 (P C. 

Li^ r a0 J - Seshagiv 

n t Ph ' a % P *' becretary 01 

STATE V, BBINIVA8AOHABIAR 

40 Mad. 268-81 MLJ. 483- 
20 M L T.323-8 L.W. 170- 
, 1A 39 1.0. 897 — (1917) M.W.N 292 
Thirl tael f was an appeal from 23 LO. 144 . 

1BMLT, 277 


GRANT— Minerals. 

Minerals — Mokurrari lease - Rights of 

grantee —* Mai Dak Bakuk 9 (wifh ali rights) 
— Meaninq of. 

A Mokurrari lease by the Zemindar ‘with all 
rights’ (Mai hak bakuki does not convey the 
right to tbe subjacent minerals in favour of the 
lessee. Eveo though a mokurrari lease is a 
permanent, heritable and transferable tenure, 
unless there ie an express or plainly implied 
grant of subjacent minerals, they remam with 
tbe Zemindar. The expressions 1 mai hak 
bakuk ' do uot increase the actual corpus of the 
subjeot afieoted by tbe puttib. In tbe absenoe 
of a specific provision to the contrary , it is an 
essential characteristic ol a lease that tbe 
subject of it i* one which is occupied and en- 
joyed and the corpus of which does not disap- 
pear by reason of the user. 37 I.A. 136 : 
39 I.A, 133 ; 44 I.A. 46, R*f. ( Lord Shaw ) 
Girdhari Singh v. Meghlal Pandby. 

49 Cal. 87-22 M L T. 398-18 A.L J 891 = 
33 M L.J. 687-3 Pat. L W. 189 = 
26C.LJ 334 =» f 19 17 i M W.N. 232 = 
22 O W N 201 = 7 L.W. 90 = 20 Boro. L.R 64 = 

42 1.0 631 = 44 I A. 243 (P.Q.) 

[On appeal from 31 Cal. 338- 
8 0.LJ. 208 = 11 0 W.N. 827. 


Minerals— Right of grantee— Proof — 

Rights fo Zeminiar— Permanent Srfffemsuf. 

Where a grant is mado by a Zemindar of a 
teoure at a fixed rent although the tenure may 
be permanent, heritable and transferable, 
minerals will uot be held to have formed part 
of tbo graot in the abseuce ol express evidence 
to that efieot. 37 l A. 136 ; 39 I.A. 133. Rel, 
A talabi brahmottac grant of a mouzih by a 
Zemindar prior to 1790 did not oarry with it 
mineral rights. [Lord BuckmasUr). BASH1 
BHUSHAN MlSRA v . JYOTI PRASHAD SlNGH 
DEO. 44 Oal. 388= 1 Pat. L.W. 361 = 

2! G. W.N. 877 = 18 A L J 209 = 
82 M.L.J. 243 = (1917) M.W.N. 226- 
23 0 L J. 263 = 21 M L T. 808 = 
19 Bom. L R. 416 = 6 L W. 2- 
40 1.0 189 = 44 I.A. 46 (P,0 ). 

[Sse alio 80 I.C. 849 = 47 Cal, 93 (P 0 ). 

42 1 0.6)1=48 Oal. 87 (PC). 
6 1.0. 785-67 I.A. 136 (P.Q.). 
15 1.0. 219 = 39 I.A, 133 iP.C ). 

. [Oa appeal from 36 Oal, 810 = 
12 I C. 482 = 14 O.L.J. 361 = 16 0 W N. 241, 


Rip/ii— ^Aorposh grants . 

A khorposh grant for the maintenanoe of the 
junior members ol the family of a Zemindar 
does not oarry with it a right to the eub-aoil 
minerals [Chltty and T^unon , J J.) Jaqan- 
NATH MaBWARI t> GlBIDHARl SlNGBA, 

29 1 0. 429-19 O W.N. 102. 


— AfineraU-ilip/if fo, when passes- 

Maintenance grant . 

Whore a deed of grant js one for maintenance 
for the life of tho grantee and does not oontain 
any express provision authorising the gran tea 
to open now mines and use the mineral* • 
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•GRANT— Mlnerala. 

thereof, the grantee has no right to grant a 
mining lease for the purpose of opening and 
working new mines. ( Mookerjee and Beach - 
ztou, jj.) p p. Christian v. Tekaitni 
Narbada Koeri. 20Q.L J 527 = 

27 1.0. 471 = 19 0. W.N, 795. 

—Minerals— Mines unopened at date of 

grant — Right in. 

A Mogloi Brahmotiar grant more than 100 
years old, even though permanent, does not 
pass the mines, unopened at the date of the 
grant. 37 C. 7 23, P.O.; 38 C 845 ; 39 C. 696, 
P. C.. Fill.; I C. 391, P.C.. D.st. ( Fletcher 
and Richardson , JJ > Kanja Behabi Seal t>. 
Raja Duro* Prasad singh. 42 Cal. 348 = 
20 C L J. 304 = 25 I 0. 819 = 19 C. W.N 203. 

Minerals — Zemindari — Nimak 

Sayahar Mahal— Righ o/ grantee to enter on 
land. 

A grant carries with it the moaoG reasonably 
necessary for its eujoyment and the grantee 
of a nxmah sayahar mahal is entitled to enter 
on the land of ibo Zsmiodari to dig for salt- 
petre. He is not morely the grantee of the 
revenue on saltpetre mannfao»ured by others. 

( Jenkins , G J. and Mookerjee, 3.) GOPAL 
CHAND v Janki Kuar. 41 Cal. 2-6 = 

18 C.L J. 131=20 I.C 680 = 17 C.W.N. 1193. 

Minerals — Palni . 

Under a patni, tho Patnidar got all the rights 
previously exorcised by the Zemindar. The 
patnidar was to bold and enj >y all the lands 
of the mah«l9 with 'all zemindari rights 
whatsoever. ’ Held, that mining rights were 
granted with the patni to the patnidar. 

( Prinsep and Bill, JJ.) ALLI QtMDBKB v. 
JOGENDRA NARAIN. 16 1.0. 441 = 16 C.L.J. 7. 

— Minerals — Grant by Zemindar — Sub- 

soil rights. 

A grant, by a Z minder, of a tenure in lands 
within his zsmiodari does not pas9 the mine- 
rals unless it appears clearly from the terms 
of the grant that the minerals were included 
in tho grant. 47 O. 25. PC. Foil. I Miller. 
C.J. and Ooutts , J ) Kumar Pramath 
Natha Mallia V. Meik. a Pat. L J 273 = 

(1920, Pat. 146 = 61 1.0. 184 = 

1 Pat. L T 360 
[Alio 87 1.0. 766 = 1 Pat. L.T. B63.j 


GRANT— Resumption. 

— Minerals— Mines— Principles govern- 
ing rights of grantor and grantee. 

When the sub-soil is not expressly grantod, 
a permanent tenure, though hereditary, does 
not include in it the enjoyment of the mineral 
rights ; and in the oa3e of the grantor haviog 
both the ownership and the right of property 
in the surfaoe and the sub-soil prior to the 
date of the grant of the land, severance of the 
eurfaoe rights from the property in the sub- 3 oi! 
is presumed at the time of the grant,* the 
grantor's rights beiDg analogone to those of a 
fee simple free hold owner iu England. This 
presumption gives the grantor a right to enter 
on the land for exeroising hie rights in the 
6ub*eoil whioh are deemed to be reservcd-to 
him. The prinoipIe9 of free-bold, and not of 
copy-hold should govern the case, as under the 
former system there is no deadlock a9 there is 
under the latter, when no reservation or 
oustom is provod. A Court can by injunotion 
prevent damage by the grantor or big assignees 
in working the mints. 37 C. 7J3, P.C., 39 C. 
696. P.C Ref. to; 45 L.J. Ch. 699, D»s. Atkin- 
son and Kings/ord, JJ » NaWAGARH COAL 
CO., LTD, v. BEHARI LAL. 

20 C W N 1135 = 
1 P. L J. 275 = 37 1.0 460 = 
2 P. L.W. 324. 

PAlayoro. 

Palayom— Service tenure— Enfranchi- 
sement. 

Where a palayom is granted on service 
tenure, it is inalienable so long a9 the liability 
to render servioe subsists. As soon as the 
servioes ire abolished the lands beocmc aliena- 
ble and heritable like ordinary property though 
a sanuad fixing tho peiebcusb baa not been 
issued. ( Ayling and Seshagin Aiyar, JJ.) 

Krishna aiyar v . qwamjnatha aiyar. 

8 L.W. 140=24 M.L T 101 = 
47 I.C. 723 = » 1 9 IB/ M.W.N. 803. 

Resumption. 

Resumption — Serv ees. 

Grant of land for services rendered and to be 
rendered cannot bo resumed by the grantor 
either cn discontinuance or alter they are no 
longer required. ( Batchelor , A.C J. and Shah , 
J.) BASLINGAPPA V. CHANDR'PPA 

38 1.0. 860 18 Bom. L.R, 699. 


— Minerals— Khorposh— Right to sub - 

soil— Power to admit su:h rights of Z amindar 
on esta'e is uadir Encumbirei Estates 
Act. 

Prirna facie Khorposhdars are mere main- 
tenance holders having no right to grant leases 
of 6ub-soil rights in the khorposh village to 
others. A Z *mindar whoso estate is uoder the 
Chota Nagpur Eooumbered Estates Act caonot 
execute a document admitting that the Khor- 
po8hdars have right to the aub-soil of the 
Khorposh lands. [Chamier, O J. f and Jwala 
Prasad , J ) QATYA CHABAN 8BIMANI V. 
DINA NATH GORAIN. 42 I 0. 823 « 

(191 7) Pat. 237. 


Resumption— Service grant. 

Where there is a grant of laud burdened 
with duty or service, the duty or aorvioe bsiug 
the sole motivo and condition of the grant, ou 
failuro or refusal to perform the duty or 
service the land i9 reBumnble. Where an 
hereditary office is created, and bestowed 
hereditarily upon a person’s family from 
generation to generation and lands are assign- 
ed as remuneration therefor and the lands so 
granted arc not resumable. (Beaman and 
Rao , JJ.) MUDHVAOHARYA RaMOHANDRA 
CHABYA V. 8HRIDHAR NARSIMBA BHAT. 

87 Bom. 409-19 1.0. 876- 
16 Bom. L.R. 357, 
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GRANT— Rewmptioii. 

Resumption— Grant by Government— 

Right to resume for Government purposes — 
Resumption by Government and sale to private 
individual , 

Undera k&buliyat, the occupancy of certain 
land wee granted to A by the Colleotorsubjeot 
only to the condition that it should be compe- 
tent to Government to resume the land when- 
ever it should be required by Government for 
Railway, or other purposes. Babaequeotly 
the Government resumed the land and sold it 
to 6, a descendant of the person from whom 
the Government had acquired the land. Held 
(l)that the Government remained the pro- 
prietors of the lane and oould deal with the 
land in any way they pleased like any private 
owner ; (2) that the Government as proprietors 
of the land oould resume it when they requir- 
ed it for their proprietary purposes. Govern- 
ment purposes must be ooostrued as meaning 
that they were purposes of Government as the 
stale proprietor, purposes which Government 
alono were entitled to presoribe in the ezeroise 
of their discretionary power. (Chandavarkar 
and Batchelor . JJ.) 8ABBL0 SaLESBETTI v. 

Secretary of state fob India. 

36 Bom. 438° 16 1 0 762 = 
14 Bom. L R. 41 


““ — Resumption— Nankar grant— Grantee 

willing to perform service— Right of grantor to 
determine the tenure— Ejectment. 

Where grant of land in nankar is subject 
to burden of service and not merely in lieu of 
wages, the grantor oannot put an end to the 
tonure, whethor the services are performed or 
not, so long as the grantee is willing and able 
to perform the services ; and he oannot be 
ejeotod. ( Uolmwood and Chapman , JJ.) 
JOGENDRA NABAIN SABKAB V. RAMAOHAN- 
dra Adhikari. 28 1.0. 300. 


^RMiimpfion- Muafi. 

Where a maafl is resumed and a settlemen 
is thereafter made the action of the settlemen 
authority does not affect the position of lh 
settlee with regard to the property. . (Kensing 
to w, O.J, and Raliiga u, J.) KlBHEN DEVI v 
8HIB 8ABAN. 77 P.R. 1914-28 I C. 697 - 

217 P.LR. 1918 


; Resumption - Rights 0 f oesupane 

i enants. 

Whore an inam ie resumed by Govt, an 
ryotwari pattae are granted to the Inamdare 

in. 0 ™' Bh,B oI th ' 00 °«P®“oy tenants in th 
. at f. not ^oled and they oannot b 
ejected thereunder. In exercising the rinh 

riht« U M P Ik D ' ** agai0Bl a P«» owner, fh 
turh»d owner ebouia not be die 

tfr and Seshagiri Aiyar, JJ. 

Mat AtpnT^ E ^' KATAPP - ACHABYULU ®- 

Malabrddi Papibbddi, * 44 Had. 880 - 

62 1.0. 809-13 L.W. 203 

Wh ~ R J‘ um P ii<m —E(r*ct on tenants. 

Whore Government resumes an Inam anc 

it PRtlB J 8SDed 10 * he inamdar am 

it did not appear that the tenant on the lane 


GRANT— Resumption. 

bad at the time of resumption acquired perma- 
nent rights of oooupanoy either by grant, 
contract or prescription, the inamdar ie entit- 
led to ejeot the tenant. Per Sadastua Aiyar t 
J. — Even if the tenants bad obtained ooou- 
panoy rights by prescription or grant from the 
inamdar, the resumption by the Government 
pat an end to the inam grant and the subor- 
dinate titles of the tenant under the inamdar. 
The new title acquired by the Inamdar by the 
grant to him of a ryotwari patta by the 
Government after resumption could not be 
effected by those subordinate rights available 
against him only if the old title as inamdar 
continued. ISadasiva Aiyar and Spencer , JJ.) 
SOBRAHMANIA AIYAR V. ONNAPPA GOUNDAN. 

12 L.W. 677. 


—Resumption— RipAf of Government — 

Decision of Inam Commissioner. 

The Government has no right to resume inams 
included in the assets of a Z?mindari at the 
time of the Permanent Settlement. If the 
Inam Commissioner passes enfranchisement 
proceedings with regard to them, he would be 
aoting ultra vires. tSeshagiri Aiyar and 
Bum , JJ.) Manna Sultan v . secretary 
OF STATE. 10 L.W, 372 = 26 M L T. 266 = 

63 1,0. 332 = 87 M L J. 601, 

Resumption — Charitable inam— 

Resumption and enfranchisement— Incidents of. 

In the oase of resumption of inam of a trust 
the land beoomes the property of pereon to 
whom it is granted by Government aa a ryot- 
wari tenure though the granteo may be a 
former trustee. 26 M. 939 ; 30 M. 434. Diet. In 
the oaee of enfranchisement of iDam thore ie a 
change in the tenure and not io the ownership, 
[Oldfield and Phillips. JJ.) Devi PUNNiah 
V. GORUNTLA KOTAMMA. 40 Had. 289^ 

88 1.0. 287-6 L.W. 167. 




The grantee of a favour or indulgenoe oan 
make no olaim against his grantor that the 
thing should bs treated bb irrevocable unless 
he oan invoke the dootrins of estoppd in his 

wI?o r :T <S »‘i da,U,a Aiiar and Napier, JJ.) 

Kathali Michael Pillai v J.m babthi. 

89 Had. 1066-19 H.L.T 249 - 
„ 30£LJ. *23 = 3 LW 848- 

SI I.O. 687 = (1916) 1 M W N. 307, 

-—-—Resumption— Service Inam— Grant bv 
Zemmdar—WhiOitr resumabls. V 

Per ,?/ 5 w- a5 * ri Aifl ‘ r and Phillips, JJ. 
Walks, O.J, A grant burdened with 
sorvioe is not resumable so long as the grantee 
ta Willing to perform the service. Tho pro- 
sumption in Government grams that the JandB 
granted as servioe inams aro roaumable does 

t0 . by Z ' raiDd «e- 

IT 0 Seshapiri diyar and Phillips 
JJ.) KAMABAVATU MRUTYNJYADU t>. R, jl 
OP PlTTAPORAM. 80 H L J 188- 

83 I.O. 90i-(l918; 1 H.W.N 27B. 
[On appeal ffom 28 l.C. 78- 
(1914) H W.N. 996.] 
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GRANT— Resum pt on. 

Resumption — D at mill a — Meaning of 

— Resumable — Where service not required — 
Considerations of so many things— Nature c f 
tenure— Bow decided — The burden of proving 
that it is not resumable is in grantee . 

NVhere the grant is made toe “ Nakesh ” 
the grant is more or less a Darmilla grant that 
is a grant subsiquent to Permanent Settle- 
moot. 8uch grant is. resumable by the grantor 
when such service la no longer required. 
In the following circumstanoes the grant ol a 
certain land as mam is resumable when the 
services are no longer required. If the grant is 
made (li In oousi deration of past services done, 
(3) providing that the grantee was to enjoy 
from sou to grandson and so on in succession, 
(3) with a oon iition of payment of Kattobadi at 
Rs. 3 pec annum, (4) for a eervioo which is 
Nakesh or personal. Toe question whether 
the grant is returnable or not ha9 to 
be deoided ou a consideration of all the 
oircumstanoes appearing in the evidenoe, 
including the nature of the service, the 
terms si the grant, the question whether 
the service is attached to any officer known by 
any particulec designation and so on. The 
nature of a tenure has to be decided upon the 
evidenoe in each oase and in the oaee of a 
grant subsequent to the Pormaneut Settlement 
to which services cf a personal as opposed to 
publicioharaoter are attached, the burden of 
proving that it is not resumable is on the 
grantee. Even io the case of the grant of an 
estate burdened with a certain eervioe, though 
the .zemindar U not ordinarily entitled to 
resume be is so entitled if in the grant itself 
appropriate terms are introduced giviDg the 
grantor a right to resume the lands on the 
non-fulfilment of certain conditions. (Ayling 
and w 8ada$iva Apyar , JJ.) KAMMUVUTHU 
Mrutyunjayudu u.Ravu Venkata Kumar 
MAHIPATHI. » 56 1.0. 78 = (1914) M.W.N. 936. 

Resumption— Service and office grant . 

There is a distinction between the grant of 
an estate burdened with eervioo and the grant 
of an office the duties of which are compensat- 
ed by the use of certaiu land. A grant bur- 
dened with service cannot be resumed, merely 
because the necessity for the service is over, 
though it may bo forfeited for wilful failuro in 
the service. Tbo other class of grants are re- 
eunoable. Th* Zemindar oan resume where a 
service grant is included in th9 mat aspets of a 
Zeminoari at the Permanent Settlement. A 
tenure has to be decided upon the evidence in 
eaoh case. A grantee must show that a grant 
subsequent to the Permanent Settlement to 
which service? personal as opposed to public 
are attaohed is not returnable. (White, C.J. 
and Phillips, J.) Vadisapu appandera v. 
VYRICBERLA VEERABHADRARAJU. 

10 M L.T 391 = 12 i.C. 487 = 
(1911) 2 M.W.N. 406. 

Resumption -Transferability. 

A resumable grant is net transferable. A 
marwat grant is not transferable although it is 


GRANT— Rights of Grantee.- 

no: resumable. (8impson, A.J.C.) BlYA 
Ram V. Salik. 10 O L J. 833 = 

5 L R. Oudh 13 = 1924 Oudb 124, 

Resumption— Sei vice grant . 

No suit lies for resumption of a service 
grant in the absence of any allegation of speci- 
fic service. (Bolms, 8. M ) MUHAMMAD A LI 
Muhammad v. Shaukatali, 34 I.o. 713 = 

3 0.LJ.231. 

‘—Resumption— Effect of. 

The objeot > of the Giveramoat io Bengal in 
the resumption proceeding* was not to resume 
the lands and io re-6ettle the lands with 
the persons who originally held them. The re- 
sumption wa3 not of the land but of tbs 
revenue and resumption meant nothing more 
than assessing the land to Government 
revenue. (Das and Bucknill , JJ.) MAHANT 
Ramrup Gib v . Lal Chand Marwari. 

1 P. 47fl = 3 P.L.T. 332 = 1922 P. 243. 

Rights of Grantee. 

Rights ol grantee — Grant of land 

bounded by stream— Partition grant . 

Where land is bounded by a stream is grant- 
ed the grantee gets the bed of the 9tream up to 
the middle point. The grant, however, may 
oontam reservations. This construction applies 
to a grant in partition just as to aoy other 
grant. A grant is usually construed in favour 
of the grantee rather than of the grantor. 
Henoe, where an agreement for partition was 
entered into between owners of lands bounded 
by a stream, and the plaintiff claimed there- 
under all the land on the southern side of 
the river and tbo bed of the river up to the 
middle poiot, and the exclusive rgbt of fhhmg 
at those points, and the only reservation which 
the agreement showed was about the use of 
wells, tanks and water-oour9es ; held, that the 
plaintiff could get the bed of the river up to 
the middle poiot together with the right of 
fishing. ( Richards , O.J. and Sunder Lal, J ) 
POWELL V . POWELL. 36 1.0 387 = 

14 A.L.J. 684. 

Rights of grantee— Par tibility, 

Tho ordinary rule is that if persons are 
entitled beneficially to shares in an estate, 
they may have a partition except when the 
estate is held on au impartible tenure or 
where the terms of the grant impose a condi- 
tion upon us enjoyment that the maoagement 
should re6t with a particular branoh of the 
family of the grantees. Incidents of Saranjam 
considered. (Dhobley, A. J. 0.) KRISHNAJI u, 
NILAKANTH. 18 N L.R. 163 =8 N L J. 28 = 

1922 Nag. 52. 

Rights of grantee — Accretions — 

Right to. 

The question whether proporty subsequently 
acquired by the grantee is to be considered a 
portion of the grant depends on the proof of 
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tbe intention to incorporate it with the graot. 
(8tuarl and Kanhaiya Lai , A J.Ce.) Mabam- 
MAD ABDUL RaQUIB KHAN V. 8aLaMAT 
BIBI. 25 I 0 683 — 1 0 L J 7. 


Rights of grantee— Digwari grant . 


A Dtgwar cannot transfer the .'ands com- 
prised id hie grant, to another nor can he 
himself acquire ao j ioterest in the unculti- 
vated land. (Miller, Q.J. and Ross. J ) 
BAIDYANATH MAHTO V. 6HYAN MAHTO. 

59 IG. 899. 


Ryotwari PaUa. 

Ryolwari patla— Effect of 


Grant of patta to a Mira^idar by Govern- 
ment does not destroy oooupauoy rights that 
may exist at the time of the grant. (Benson 
and Sundara Aiyar t JJ ) VENKatachala 
Goundan v . Rangratnam aiyar. 

13 M L T. 450 = 11913) M.W N. 434 = 
20 I 0. 874 = 24 M L J. 871. 
[Affirmed by 58 I.C. 117 = 43 Mad. 367 (P C ) ] 

Sankalp. 

^ an/ca/p— Under proprietary holding . 
A sankalp id a grant but it may be grant of 
a leasehold of a non-transferable tenure not 
liable to termination at the will of the grantor 
or on the happeoing of any contingency. The 
former, invents the sankalp holder with the 
statue of a mere privileged lessee and the latter 
makes -him an under-proprietor. (Kanhaiya 
.Lal t J,Q.) JANKI v. GANGA PAL 

53 I 0. 974. 

Saranjara. 

-Saranjam— Presumption. 

be either o! the 

There is no presumption that * grant of 

'f a *™»‘ ?' Boyal revenue only. It 
.must be determined id eaob oase upon the fade 
what w as tbe quality of the original grant 
a thouRh it may be that it is ordinary a grant 

8VeDU0 ° nly - Itwaa PJ»io that 
• the ongJoa! gram was made m respect of 

.poht, oa | servioea ; but there was nothing in any 

produQed suggested 

that all that the grant was intended to give to 
the grantees was » ] a a 8a , rom payln .S *if 

royal share of the revenue, Oo the oontrarv 
g“a°n? 0 me h n e ti dooum ° D ‘ a landed on the 

hamM Heb d i Ub ^ “ ad ‘bB e gra r ^ ly wi°/h l i h tB 

oeesea aod hidden treasures, exclusive howevA* 
Of the dues ol Haekdars aid Iuamdare "and 
the angnage of the other doonmentV wa ! 

*1 


GRANT— 8ervfce Grant. 

and the Mouza of Talvai aod Kurdapi>r 
obtained from the British Government.” 
Throughout the doouments there was no 
suggestion that what was conveyed was merely 
the Royal share of the land revenue of the 
lands was conveyed to the graotees and the 
amount of the nozarana which had been levied 
from time to time appeared to have been based 
oo the yearly revenue of the estate. " there 
beiog no suggestion that the revenue derived 
by the holder as occupant ” was distinct from 
tbe Saraojamd*r was not liable to Nazirana. 
Held ; AH these considerations are sufficient 
to justify tbe inference that the original graot 
was a grant of tbe soil. (Lord Salveun). THE 
SECRETARY OF STATE FOB INDIA IN 
Council v. Laxui Bai. 47 Bom. 327 « 
44 M L,J. 471 « 28 O.W N. 49 = 
17 L.W. 405 = 32 M L.T. (P.C t ) 111- 
87 0.L J. 464-28 Bom. L.R. 527 = 
80 I. A. 49 = 1023 P.O. 6 <P.G ). 


T Saranjam— Grant of Miras rights by 
Saranjamdar—lf binding on his successors , 

A grant of Miraa rights by a Saraojamdar 
is binding on hie successors when the 8aran- 
•am descends by inheritance. (Shah and 
Crump, JJ.) BAKHARAM GOPaL PAGE u. 

Triubak Rao Ramachandra. 

28 Bora. L.R. 314 = 61 I.C. 40 = 48 B. 694. 


Saranjam— Construction of . 

3 a ran jam or jagir (the terms being conver- 
tible), ordinarily means the grant of tbd royal 
ehare of tbe revenue and not of the soil and the 
person alleging a grant of soil must prove it. 
in the case of an inam where the grant is 
merely of the royal share ol the revenue and 
not of the soil, resumption means only the 
discontinuance of exemption from payment o! 
land revenue and interference with actual 
occupation is not allowable. In the case of 
jagir involving grants of the soil as wall as of 
the royal eharo of the land revenue the words 
resumption ■ and - assessment * mean two 
different things. A Saraojamdar may aoquiro 
occupancy xighU whioh remain unaffected by 
the resumption of earaojam except aa to 
assessment thereafter payable to tho Govetn- 

Ih^ni? 0 T 0men * ° an tesumo tba royal 
share of hod revenue but subject 10 the right 

ana aST'ff (BafkSSt 

sJatI ' 0 2. D S DSA ?« *’• 8Ror - of 

otate. 41 Bom. 408-89 1 0 . 68- 

19 Bom. L.R. 117, 
Servloe Grant. 


-Service grants — Earnam Lands — 
Nature of Me— Enfranchisement, effect of. 

The Karnam of a village holds his offioo not 
by hereditary or family right but as personal 

or« fl ,Dtee ' th0UKh lbe »PP3iotment i n P oertain 
oases, are exeroiaed by membars of a particular 

ofTb B y offl n h a 8 d UDd9 T h,oh ,0?m the emoluments 
® d ,° D .°. b800mo family property 

and they are inalienable and designed to be th« 

emolument of the officer into whose hands Ihl 
offioe pastes. The eOeot of enfranchisement is 
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to free the Unde from their inalienable nature 
and to empower the Government to deal with 
them as they pleased. The law applicable to 
the enfranchisement of Palayams cannot be 
applied to the case of a karnam office. ( Lord 
Buckmaster. Lord Dunedin , Lord 8ha w and 
Sir John Edge.) VenkaTA JaGannath v. 
Vebr abhadra yya. 44 Mad. 46| = 

48 I A 244 = 34 0 L J 10 = 14 L W. 89 = 
41 M.L.J. 1-01 I C. 047 = 

( 1921) M.W.N 401 (P.C ). 

Service grant— Lands remaining long 

in a family and descending by primogeniture. 

Service land is usually inalienable and evid- 
ence that it had remained for a long period 
in a family and descendod by rule of primo- 
geniture is moro consistent with its being held 
for servioe than under any special family 
custom. If the service comes to an end the 
last holder in the absence of any soni or 
co sharers can put an end to any tenure based 
on family oustom. (Scott. C.J. and Heaton, J). 
BRENDON V. 8HBIMANT SUNDBRAB Al. 

18 Bom. 272 = 23 I.G. 221 = 
16 Bom. L.R. 101. 

Service grant— Grant in favour of 

menial sirvant— Servant whethtr trustee— 
Resumption . 

Where a temple menial servant holds no 
office of a hereditary character and be is remu- 
nerated for his duties by the use of certain 
lands, the lands caonot be held to be burdened 
with any service in connection with the 
temple, and the holder is not a trustee, and 
after cessation of his servioe, the land is liable 
to be resumed immediately. (Choudhuri and 
Cuming, JJ.) JOYNATH 8ABKAR v. HarI 
Mohan Das. 1.0. 489. 

Service grant— Delegation— Validity. 

The rights of a Saunjibdar will be lost by 
him if he performs hie duties by a representa- 
tive. (Ratligan, J.) FAQIRIA v. 80BBA. 

9 1.0. 925 = 18 P.W.R. 1911. 

Service grant— Religious office. 

Id the case of a grant for upkeep of mosque 
and performance of religious services therein 
the grantee is not bound to account for dis- 
posal ol income so loDg as services are perform- 
ed. (Spencer and Ramesam, JJ.) MOHAMED 
Hussain v. abdul Rahim Beg. 

(1922) MW N. 74 = 42 M L J. 272 = 
15 L.W. 241 = 1922 Mad 8. 

Service grant — Grant burdened with 

service— N akesh. 

Whore the Rrant is of tbi6 nature “so long as 
the holders of these grants are willing and able 
to perform the services the zemindar has no right 
to put an ond to the tenure whether tho eervices 
are required or not.” There ie no authority for 
holding that the nature of eervices makes any 
difference in the case of euoh a grant : though 
in tho case of servioe grant where lands are 
enjoyed in lieu of wages, the power cl arbitrary 
resumption would largely turn on whether the 


GROVE. 

services were private or public, When the 
eervice performed by the grantee is of a private 
nature and personal to the grantor and not 
of publio nature or an obligation of a feudal 
character it is styled as "Nakesh”. I Ay ling 
and Sadasiva Aiyar , JJ.) KAMABVUTHU 

Mbutyunjayudu v . Ravu Venkata Kumar 
Mahipathi. 20 1.0.78= 

(1914) M.W.N. 986. 

Service grant— Effect of failure to 

perform services— Character of holding not 
changed. 

The fact that do services are performed by 
the grantee of a servioe (enure does not in 
itself make the holding adverse. (Coults ani 
Ross , JJ.) NANDLAL 8aHU v TIKAIT 
8HBINIVASA. 1 P. 292= 1922 P. 811. 

Waste Land. 

Waste land — Tank — Poramboke— 

Right of owners— Fishing and trees. 

Where evidenco proved that plaintiff con- 
structed a tank on the village poramboke and 
made all neoessary repairs from time to time 
while tho publio had free aosess to the tank 
and that plaintiff exercised the right to the 
fish in the tank and to the trees on the bank, 
Held, that the village site must be presumed 
to have been granted to plaintiffs family 
perhaps subjeot to the condition of oonstruot- 
iDg and maintaining a tank for the use of the 
publio. (2) that the right to fish and to enjoy 
the usufruot of (he trees was reserved loathe 
plaintiff. ( Miller and Abdur Rahim, JJ.) 
BHUPATHIARAZU Venkatapatthiraju 
Garu r. President. Taluk Board.Nara- 
SAPUR- 19 I 0. 727-18 M L. . 419. 

GRATUITOUS AOT. 

See CONTRACT ACT, 8S. 69, 70. 

GRATUITY. 

See C. P. O., S. 60. 

GRAZING RIGHTS. 

See (1) ADVERSE POSSESSION. 

(2) Easement. 

j (3) Easements act. 

QROS8 NEGLIGENCE. 

See TORT— NEGLIGENCE. 

GROUNDS FOR REMAND 

See C. P. 0., 0. 41, Hr. 23. 25. 

GROUNDS FOR REY1EW. 

> See C IP. C., O. 47. 

GROUNDS FOR TRANSFER. 

See 0. P. 0., 8. 24. 

GROUNDS OF APPEAL. 

See (1) APPEAL 

(21 C. P.C.. 0. 41. 

(3) Practice. 

GROVE. 

See (l) Landlord and tenant. 

(2) oudh Rent act. 
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GROVE-HOLDER. ' 

See aoba tenancy act, 

GROWING OROPS. 

See (1) GENERAL CLAUSES ACT, 8. 3 (95). 
(9) IMMOVEABLE PROPERTY. 

(3) T.P. ACT, 8. 8. 

GUARANTEE. 

See Contract act, 8s. i«-U7. 

GUARDIAN. 

See (1) C.P. 0., 0. 39. 

(2) Guardians and Wards act. 

(3) Hindu Law— Goardianship. 

(4) mahombdan Law — Guardian- 

ship. 

(5) Minor. 


GUARDIAN AND WARD. 


— — — Alienation by guardian in her oton 
name • 


Where a property belonging to her minor 
eons was mortgaged by a Hindow widow, not 
in a representative oapaoity bnt as an owner, 
deriving full proprietary title from a will of her 
deoeaeed husband which subsequently turned 
out to be invalid. Beld, the family property 
cannot be held liable nnder the mortgage, even 
though the de facto guardianship of the widow 
and legal neoessity aro proved ; for the mort- 
gage ny a widow who bad no title to the 
property is ipso facto void and the questions as 
to her motives are eutirely irrelevant. (i?pu»s 
and Daniels. JJ.) Nandan Prasad t>. ABDUL 
AZIZ, 21 A.LJ. 872 = 48 A. 497 = 1928 All. 881. 

— Debt by guardian- Reasonable necessity 

—Creditor, duty o/— Application of money. 

If the oreditor sots honestly and under a 
bona fide belief arrived at aftec due enquiry that 
tho necessity existed be is protected and is 
entitled to teoover the debt irrespective ol the 
manner in whioh tho guardian may have ulti- 
mately applied it. [Kanhaiya Lai and 8uleman, 
JJ.) RAOUBANS UPADHAYA V. INDRAJIT 
8IN0H. 30 A.L J. 888 “1922 All. 816. 


——‘Promissory note by guardian— Nece 
sary purpose— Minors not bound. 

The promissory note sued upon contain 
the words I (the sister) had taken these rupei 
beoause I oonduot a suit in the Court is tl 
guardian of minors named Thakordars an 
oangerlal (brothers) and I shall pay you tt 
rnpaea of the promissory note with interest i 
one per oont per mensem whenever you wi 
demand to same. Beld that assuming that ah 
the exeoutant (Bister of minors) was a de foot 

h' d !f?u h ® doM n0 ‘ pur B° r ‘ in ‘bo dooumec 
b ‘ od * ho minors. They oannot therefore b 

the re fr DBibl8 on ‘be note, nor ooul 

min?™ m V h ° “ 0Xt (tiend or 88 8 ' 8tet 01 ‘b 

wh?oh S' k “ wHh th ® 

Th« bmd ‘ be ei ‘ a ‘« 0< ‘be minon 

The plaintiff may prooeed against the minor 

to recover moneys whioh they might beliabl 

the??m“ th d8bt in ? arred b 7 ‘bcirUther or b 
their mother or sister for necessary purposes 

Vol. in-47 


GUARDIAN AND WARD. 

in another Bait properly framed. (A facleod, 
0- J. and Crump, J.) PABBHUBHAI v. BAI 
L ABIT A. 192J Bom. 301. 


Cusfodp of minor— Application for, if 

lies. 

A father who haa never bad the care or ona- 
tody of hie ohild oan file a regular suit (or the 
oa9tody of his eon, bat oannot under the above 
Act apply for an order upoa the person having 
the ouatody of the iofaus to hand him over to 
the father. 35 Bom. 574, Poll. ; 3$ Mad. 807, 
Diat. (Scott, O.J. and Heaion % J.) ACBRATLAL 
JEKISENDAS V, COIMANLAL PABBBUDA8. 

40 Bora. 600 = 87 1.0 218 = 
16 Bom. L R, 682. 




ourkui bupyc My 


Effect 

Where a person exeoutes a document in bis 
own name and there is tiodoutu as io his aotiug 
as guardian of his ward does not question of 
ratification rise at all. The aot must be taken 
as one whioh had no reference to the ward. 
thlooHerjee and Walmslty, JJ.) ANNADA Kumar 
Das n, Dwark a Nath Mandal 

27 C.W.N. 1029 = 1921 Oal. 182. 

— — De faoto guardian — Alienation by- 

Muhammadan Law. 

A mother aoting as de facto guardian of a 
Muhammadan minor cannot alienate the 
minors property. (N. R. Ohailerjee and 

™ on - ashi *uddin Mohammad v. 
taheb Mohammed. 89 i.c. soe. 


Custody Cf minzr-Mothir's right to— 

Parting xouh child under agreement. 

The mother oannot be deprived of her 

2* 1 r ' 8ht of “bsolute control over her own 

° b i d by Agreement by which she made 

th! iah • ' d 8 “°‘ het *° be brought up as 
the latter s own, though she might have dofi- 

Rnt fK 8tlPQ a ‘ 6 u n °’ 0r t0 oUim back ‘be ohild. 
But there may be oiroumataoces, e/a want of 

jjrs.rT ™ ndst “ » zlzsi * 

the Interests of the infant that she should 

tianf e h h ° r K gtlta a ** 8t as80oi <“'°oB or expeota- 
b8en °' eated 00 tb6 P*»‘ of the 
, However the law should lean in the 

Fanny EMMEr inp C p a<,er,M awd PcWon - JJ .» 
* “ NNY EMMELINE PETERSON v. Earnest 

henry SHAVE. 86 I.G. 242 = 34 C.wTfu 
o7 '^d7b?e Wlrdian ~ Al,enatton ~ F ^d void 

Property oy his guardian 
In fraud of his right is only voidable at the 

'tr^n 00 ° thB a,t8r aUaini °S majority 
Chalterjee and Newbould. JJ.) Krishna 
Dhonb V. Bhaqaban ohandba, HNa 

3* I.C. 188. 

- Guardian de faoto-Potorr to Wor ,_ 

Ade facto .guardian has no power to mortcav 
the property oi the ward. OW n j 
i?aff*pan, J.) OHOaHATTA v. Aso^Mal ** 

SO P.R, 1918-17 I 0. 871- 
270 P.L.R. 1W4 


gage 
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GUARDIAN AND WARD. 

Admission of guardian as to— Nature 

of possession — Hew far binding. 

Though a guardian o*nnot make Admissions 
binding on wards, yet where the question that 
is being investigated is the nature of the posses- 
sion of a guardian and he admits he is holding 
with the consent of the trustees, that will be 
admissible to prove that it was not adverse. 
(Schwab?, C J and Coutls Trotter. J.) 8RUN- 
MUGAPPN t> SANG* RAYA CHETTY. 

18 L.W. 907-33 H.L.T <H 0.) 228 = 

1924 Mad. 126. 

Arbitration on behalf of ward — 

Onerous terms in reference— Gross negligence . 

The guardian’s conduct in waiving the 
minor’9 right to object to irregular procedure 
was grossly negligent and that the minor was 
not bound b? the reference or award. [Spencer 
and Venkafasubbu Rao, JJ.) CHINTAL 
APDDI SANY^SI V, C HINT All APUDI VENKATA 
RAO. 44 M L J 263 = 17 L W. 71 = (192*) 
M W N. 7 = 32 M.L.T. 321 = 1923 Mad. 801. 

Sale by guardian — Substguent sale 

by minor -Plea ot invalidity— Whether per- 
sonal 

The guardian alienated certain property 
belonging to the minor. The minor after- 
wards alienated the same property on attain- 
ing majority. The transferee from minor sued 
for possession. The transferee from guardian 
objeoted on the ground that the plea of invali- 
dity of sale not being for neoeasity nor for 
minor's benefit, was personal and the transferee 
oannot put it forth, held % that the transferee 
can put it forth that plea. [ Balls fax, A.J.O.) 
MOHANLAL V. KISAN. 62 I 0. 313 = 

17 N.L.R. 63* 


Agent appointed by guardian— Lia- 
bility to account . 

An agent appointed by a guardian of a minor 
is not liable to aooount to the minor for aots 
done by him as agent, the principle regarding 
trustees de son tort . not being applicable to him. 
(Abdur Rahim, O C J.. and Aylinp, J.) RAMA- 
NATHAN V. MUTHIA CHETTY. 43 Mad. 429 = 
38 M L.J. 247 = 11 L.W. 405 = 56 1 0 338 = 

1 19201 M W N. 270. 


GUARDIAN AND WARD. 

settlement having been accepted and acted 
upon for so many years by the minor’s mother, 
his maternal grand-fathar, and even his present 
next friend, he cannot now turn round and say 
it was unauthorised and therefore should be set 
aside without eveu alleging that the settlement 
was not fair and bona fide or that it was liable 
to be opened on account of errors. I Abdur 
Rahim , O C J. and Seshagiri Iyer, J ) Hajee 
81DD1DK HAJEE v . MABD. HUSRUM SAIT. 

(1916/ 2 M.W.N, 841 = 37 I C 728 = 

4 L W. 821. 

Guardian do facto— Alienation by. 

An alienation by de facto guardian not for 
necessary purpoeee need.'uoi be stt aside. ( Sada • 
siva Aiyar and Tpabji, JJ.) Thayammal t. 
KUPPANNA KOUNDON. 38 Mad H25 = 

26 I C. 179 = 27 M L J. 285 

Mother — Alienation by— Guardian de 

facto— Sutf by alienee— Defence. 

The want oi authority of de facto guardian 
is a good defence to a suit by a mortgagee 
against a minor to enforce a mortgage by 6iioh 
guardian. In a suit by the minor to set ande 
the mortgage a Court might decline to grant 
relief until the minor compensates tb* mort- 
gagee for the benefit derived by him. Where a 
deed is executed by a minor and his mother 
without the latter describing herself as guard- 
ian, the mother cannot be held to be acting for 
the minor. A creditor seeking to bind a minor’s 
estAte 6bould take care that the bond drawn up 
makes tba minor’s estate* in law liable for the 
debt. [White. C.J and Spencer, J.) ARUMU- 
GAM CHETTY !;. VELLMCHAMI THEVAN 

37 Mad 88 = 21 M L J 1077 = 
10 M L T. 885 = 12 1 0. 568 = 
(1911) 2 M.W.N. 461. 

Guardian — A lienation by— Validity. 

In a partition suit where the acts of a guard- 
ian are impeached by miners after bis dep.ih, 
the validity ot the dispositions deperd upon 
their beneficial nature at the lime they were 
made. The depositions can be set aside if 
there is no evidence as to the beneficial nature. 
( Abdur Rahim and Aylir.g , JJ.) ULL1KARA 
KUTHUVA V. MOHIDKBN BaVA. 

12 1 G. 64 = (1911) 2 M.W.N. 18. 


— Guardian de faoto— Powers of settle- 
ment for minor's benefit , if void. 

Where in a settlement of accounts between 
the plfl. represented by bis mother and mater- 
nal grandfather and defte. who were partners 
with plfl ’a father, a certain Amount was fixed 
to be paid to plfl. and interest to be paid regu- 
larly till the amount is paid and the plfl.’s 
next frieDd bis maternal uncle wa 9 regularly 
receiving interest Held, that plfl. cannot sue 
for an account. In caees of urgent and impera- 
tive necessity, or where the transaction from 
its nature must necessarily be beneficial to the 
minor a de facto guardian can alienate the 
property of the minor whether moveable or 
immoveable other aots of a de facto guardian if 
of a similar nature, are also binding, and the 


Contract by guardian — Personal 

liability of ward. 

A guardian cannot oontraot in the name of 
his ward, and thus impose a personal liability 
on the ward; but a ward becomes personally 
liable under a covenant entered into by the 
Court of Wards on his behalf under seotion 61 
of the U P. Court of Ward6 Act. (Wazir 
ffassan, A.J C.) B PlRTHI PAL 8INGH 0 . 
Raja Muhammad Ejaby Rasul Khan. 

74 I.C 90 

Bother — Alienation by — Validity 

— Legal necessity— Charge— Decree, form of 
If a mortgagee advancing money to a guard- 
ian on tho seoority of a minor's property, 
said guardian not aoting under the authority 
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guardian and ward. 

of the Coart, cannot prove necessity (or raising 
the whole moooy, or prove that he was satis- 
fied as to the necessity (or such loan the con- 
tract of mortgage is voidable and is liable to 
be set aside at the option of tho minor but the 
mortgagee will be entitled to a charge on the 
properly for the necessary amcuot where a 
portion o! the money hae been tpent (or the 
minor'* benefit, a deoree cugbt to be passed 
subject to a charge in favour ol the mortgagee 
(or tho amount found to be spent. 10 M.l.A. 
451 ; 21 W.R. 287 ; 9 All. 310, Ref. (PtggoU, 
a. J.C.) Ram bharose stngh v . Mata 
PROSaD. 14 I c. 14. 


Guardian — Mortgage by — Sufesrgu^nf 
admiision by ward— Effect. 

Wnera a mortgage deed by a guardian on 
behalf of a minor contained recitals as'- to 
necessity and there was no other evidence as to 
neoassity and besides the mortgagee had made 
no enquiries still subsequent admission by the 
minor on attaining maprity that the debt was 
due from him though not amounting to 
estoppel or ratification of the transaction 
nevertheless shifts tbo burdca of proof that 
the reoitals are incorrect on to him aod in the 
absence of such evidence and explanation as to 
the oironm 9 tanoes in which the admission was 
made such udmissions can be made the basis 
of a decree. (Chamitr ani Evans, a. J.C?.) 
8 HEO NARaYAN 81NGH 0 . MaHABIB PRABAD. 

9 I.C. 86 . 

Bow far minor hound by acts of 
guardian. 

A person under disaoility is no doubt bound 
by aot 9 of hie guardian, but such a person can 
reopen the proceedings after the disability 
ooases, if he satisfies tbe Court that the aot of 
the guardian has prejudiced him. [Die and 
Kulwant 8*hay, JJ.) Rao Babador Man 
SINGH v. Mahabani Nawalakbbati. 

2 P. 007 = 4 P.L T. 833 = 1928 P. 492 

Guardian— Band note by— If binding 

on minor. 


A minor cannot bo bound by the hand note 
exeoutod by tbo Guardian. ( Coutls and Sultan 
Ahmed JJ.; KaSHIPRasad v. AKDE 8 BWABI 
Peas ao. 68 1 0. 22 = 2 P.L.T. 22 


- ■ ■ — Illegitimate children . 

Equity Courts in England regard the mother 
as the guardian 6f an illegitimate ohild. The 
sami rule ehould b* applied iu India, neither 
tho lather nor the mother has any absolute 
right to the custody of their illegitimate child. 

o 0,J ’ ani 3or ^ll, J.» MA MYA v. 
PRU 8 LYM. 5 Bar. L.T, 164 = 

17 1.0. 920-0 L BR. 116. 

GD *?890? NS AND W1RDS ACT <YHI of 
— -Hateae Oorpua - Order directing 

minori ,,om En ° ,cnd ‘ 

tn **?“ a ‘ ldtor y orde / dJreoting the defendant 
to taka possession of the parions of infanta and 


GUARDIANS AND WARDS ACT (¥111 of 
iseOi. 

bring them baok to India, 6 hoald not be made 
as if ibe minor resisted the defendant, it would 
expose him to a proceeding under a writ of 
Habeas Corpus . (Lord Father.) ANNIE 
Besant u. Nara/aniah. 

38 Mad. 807 = 41 I A. 814 = 27 tt.L J. 30 = 
18 0 W.N. 1039 = 1 L.W 370 = 
119141 M. W.N. 583 -18 M L T. 103 = 
20 C.L.J. 253 = 16 Bora. L R 625 = 
24 1.0. 290 = 12 A L J. 1 1 55 (P.O.). 

— - — — Proceedings under — Nature of 

jurisdiction - TnUrferenct in appeal. 

Proceedings under tbe Guardians and Wards 
Aot oannot be attacked on the ground o( a lack 
of that formality and precision of procedure 
which the C. P. Code exaote from a Court in 
India in a trial of a suit properly so called. Tho 
exercise of parental jurisdiction in guardianship 
matters by a District Judge cannot be guided 
by hard and fast rules, and if the order passed 
is on tbe whole a reasonable one, it will not be 
interfered wish on appeal. (Walsh and Ryves. 
JJ ) Mt. khundi Devi v. Chotry Dal. 

M A. 867 = 20 A.L.J. 46S- 1922 All. 838 

% 

; District Court —Jurisdiction in regard 

to minors. 

The jurisdiotion o( the District Court in 
regard to minors ia confined only to the powers 
oxpressly ocnferrnd on it by the Guardians and 
Wards Aot. {Scott, C. J. and Btaton. J.) 
AOHRATLAL JHKISBNDAS v. CHIMANtiAL 
PABBBDDAS. 40 Bjiu. 630 = 37 1 0 218 = 

18 Bom. L R 832. 

Property in the hands of third person— 

Order of-Courf declining to interfere— Appeal. 

There is no appeal against an order of the 
Disiriot Judgo refusing to order tho person in 
possession of a minor’s property to band over 
tho property to an appointed guardian and 
rofornog ibe guardian to a separate suit, 
'£*»*»* J » Nathu Ram i>. Karmon, 

40 P.L R. 1912=13 I.C. 326 = 118 P. W.R. 1912. 

— Dis'.riit Oourt-Pourrs of, under the 


Tho powers ooulerrad upon tbe Distriot Court 
by tho Guardians and Wards Act aro totally 
dissimilar to its powers as a Court ol Ordinary 
Oivil Jurisdiction and eo rd order purporting to 
be made under tbo Aot whiob Is not warranted 
by its provisions o .nnot be considered as a doorce 
in a suit 36 Cal 191 ; 21 W.R. 193; 9 All I 9 J 
Dist. {Abdur Rahim and Spen-er, JJ.) KOMMA 
8 OMAKKA v KODIDACiA PRDD A RAMsiH 

38 Mad 89 = (l911i 2 M.W N 819- 
13 I.O. 281=22 M L J. igs. 


— — • Provisions of, not io be applied to 
enable husband to get possession of wife. 

The provisions of the Ou.rdi.ns and Wards 
Aot should not be pat in force in order to enable 
a husband to get possession of tbe person of his 
wlfo. (Scoff, J.) ASIBAI c GlRDHABI RAM. 

•7 I.C 683*8 P.L J. 19li 
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GUARDIANS AND WARDS ACT (VIII of 

1890). 

Right of Muhammadan mother to 

visit far child in the custody of his lather as 
guardian. 

There is no machinery under the Guardian 
of Wards Act to work out the right of the 
mother, under Muhammadan Law, to visit her 
child in the custody of the father as guardian. 
(Ri$0, J.» HAZARA BlBI V. SULEIMAN HAJI 
Mohamad. 59. 1. C. 362=- 13 Bar. L.T. 86. 

8. 4— Welfare of minor. 

Any friend of the minor can invoke the 
protection of tha Court in case of minor being 
ill-treated bat a straDger must satisfy the Court 
that the welfare of the minor would be better 
secured by removing the father from ihe lawful 
custody. Thus in castes not permitting widow 
remarriage where infant girls are married a 
stranger oannct successfully deprive the father 
of the custody of the iofant daughter who is 
about to be given in marriage. (Macleod, C J. 
and Shah. J.) KESHAVLAL v . AMBALAL. 

64. I C. 376 = 23 Bom L R. 1220. 

Sb. 4 (2) and 7 (2)— Guardian, if «n- 

cludes guardian de facto— Guardian appointed 
under the Act— Removal of guardian de faoto. 

A de tacto guardian is a guardian within 
8. 4 (2) of the Act and is removed from guardian- 
ship under 8. 7 (2) by the Court’s order 
appointing guardian. ( Ayling and Krishnan 9 
jj.) Wallace bitha Boi v. Wallace 
RADHA Boi. 51 I.C. 236 = 36 M.L J. 189. 

8. 4 (3) aud • 8) — Residence— Minor 

leaving for England- Presented— Meaning of. 

Minors who had left before the institution 
of the suit for England and were living there, 
were not 41 ordinarily resident ” cf the District 
and hence were beyond tb*» jurisdiction of the 
Distriot Court. Under tbe Guardians and 
Wards Act a suit inter partes is not tbe form 
of procedure prescribed for proceedings in a Dis- 
trict Court. ( Lord Parker). MRS. ANNIE 
BESANT v. Nabayaniah. S8 Mad. 807- 

41 I A. 314 = 27 M L J. 30 = 
18 C W N. 1089 = 1 L.W. 520 = 
(1914) M W N. 583-16 M.L.T, 163 = 
20 C.L J. 253 = 16 Bora. L.R. 623 = 
24 I 0. 290 = 12 A L.J. 1133KP O.). 

S. 7. 

ANCESTRAL PROPERTY. 

APPOINTMENT. 

Consideration. 

Enquiry. 

Mala FIDE APPLICATION. 

SECURITY by GUARDIAN. 

Testamentary Guardian. 

Trust Property. 


InceBtral Property. 

8. 7— Ancestral property . 

No guardian can oe appointed in respeot of a 
Hindu minor's undivided ancestral property. 
25 All. 407 (P.Ol, Poll. [Mullick and 
Thornhill. 33.) MAHANAND MISSIS v. 
Dasbeth Missis. 46 i.o. sis. 
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GUARDIANS AND WARDS ACT (VIII of 
1890), 8. 7 — Appointment. 

Appointment. 

Ss. 7 and 17— Appointment cannot be 
made — Contrary to decree. 

An order appointiog a husband as guardian 
of his minor wife cannot be passed in disregard 
of the Civil Court’s decree that he cannot have 
the custody of her person until she attained 
majority. (Wilbtrforce, J.) KHUDA Baksh 
v.Lal. 2 Lah. L J. 309. 

S. 7— Appointment of guardian — 

Finality of. 

An order appointing a guardian is 6cal 
(subject to any other order pasted in appeal) 
even if it was made under a misapprehension 
of the case. (Le- Rossignol and Martineau t 
JJ.) Mussammat RaHUM v . Mussammat 
Hussain Bun. 52 I.C. 841=73 P.R. 1919. 

S. 7— Appointment— Minor not entitled 

to present possession of properties — Court, if 
my appoint guardian. 

Under tbe Guardians and Wards Act, it is 
open to a Court to appoint a guardian of the 
properties of a minor even though, the mioor 
is not entitled to present possession of those 
properties. Such appointment will not inter 
fere, with the right of tbe other persons to 
possession of the properties, as executor or 
trustee or otherwise. ( Oldfield and Rarnesam, 
JJ.) ALWAR ammal V. Nabayana. 

70 I.C. 360 = 14 L.W. 708. 

Ss. 7 and 39— Appointment— Effect 

— Removal of other guardians . 

An appointment of a guardian under 8. 7 
operates to remove by implication one who has 
not been appointed in any of the ways men- 
tioned in 8. 39. [Abdur Rahim and Kumara- 
swami Saslri , JJ ) KRISHNAMURTHI AIYAR 
v. PABVATHI AMMAL. 42 I.C. 503 = 

6 L W. 760. 

Sb. 7 aDd 31— Apvointment— Uncon- 
ditional order— Operation of. 

An order of appointment of a guardian under 
tbe above Act operates immediately unless the 
order ia made conditional upon security being 
furnished, in which case its operation come* 
mences with the furnishing of the scourity. 
17 Cal. 347 (P. C.), Ref. to. ( Aylirgand Sesha - 
giri Iyer, JJ.) 8UBBA NAICK v. RAMA 
AIYAR. 40 Mad. 773= 0 L.W. 261 = 

37 1.0. 892 = (1917) MW N. 426. 

—8. 7(2 )— Appointment— Effect. 

When a guardian is appointed by Court for 
minor's property no other person not even the 
de facto guardian can legally bind the minor's 
estate. ( Wallis , CJ. and Spencer, J.) 
ABUMUGAM CHETTY V. VRLLICBAMI 
The VAN. 37 Mad. 38 = 21 M L J. 1077 — 

10 M.L.T. 383= 12 1.0. 668 — 
(1911) 2 M W N. Iff. 

8s. 7 (bl, 10— Appointment— Dispute 

about guardianship of minor's property— Duty 
of Court . 
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GUARDIANS AND WARDS ACT (YII1 of 
1890/, . 7 — Appolnwneofc, 

Oaoe the power of the Court is invoked it ia 
its duty as soon as any dispute about the guard- 
ianship o( the minor’s property or any allega- 
tion of detriment to the minor's interests 
resulting from snob dispute is properly brought 
to its notice to set right the matters in tbe inter- 
ests of the minor and appoint a proper person 
as his gaardjao, ( Kotwal , A.J C ) JiwaNDaS 
v. BaJSANl. 64 1.0. 433. 

— -3. 7— Appointment— Effect — Removal 

of natural guardian . 

Appointment of guardian of person and 
proparty of a minor under the Aot means 
removal of natural guardian. ( Drake-Brock - 
mart. J.o.) HANNUMAN SlNGB v. Ganesh 
Prasad. 60 1.0. 880. 

-~Ss 7 and 8 — Appointment of guardians 

— Application for . 

Sections 7 and 8 do not necessarily require 
l.at whan oaoe proceedings have been institu- 
ted cu a proper application, application 6honlJ 
be lakaQ from tbo person whom the Court 
appoints, thoagh certainly in pcaotice it is 
more usual to take one (Daniflk, A.J.C.) 
Mt| ISLiMANu MT. MAQBULAN 

73 1.0 284 = 9 0 & A.L.R.74. 


Consideration. 


3 7— Cois»ferati'.ni— Minor to attain 

majority shortly — Dielaration of guardian, 
whtlhtr proper. 

Where a minor is lo attain mtjority shortly, 
tbs Oourte oannot prolong the minor’i minority 
under 8. 3 o( Indian Majority Act aa amended 
by 8. 69, GuardiaosaDd Wards Aot, by appoint- 
ini? a guardian under 8. 7, Guardian and 
Wards Aot. I Lord Parker ) MRS. ANNIE 
BB9ANT V. NaRay\niah 33 Mad. 807 = 
27 M.L J. 30 = 18 C W N 1081 = 
1 L.W. 820 = (1914) M.W N 881- 
18MLT. 18B=20C.L J 283 = 
16 Bom. h R, 828 = 12 A L J. 1188 = 
24 1.0. 290-41 M. 314 (P.C.). 

— S. 7 '3l — Considerations— Will— Not 
proboted- Postponement of decision—Dlscretion 
of Court • 


In an application tot the appointment of 
guardian of a minor, the Court has jurisdiotio 
and is bound to consider the faot that there i 
a wilt although no probate had been grante 
in respect of the same. If the validity of th 
will is ip question, it is dieoretionary with th 
°° ur j. *0 defer deoision of tbo question c 
guardianship until the question ol probate ba 
been determined. 17 Bom, 660 ; 16 Mad. 380 

{Jmkins - 0 J - and Wood 
AHH0Y Kdmabi Dbbi v. Haz*r 
Dasi Dbbi. 4a dal. 963-28 I.o, 979. 

19 0.W.N, Sia 

~ I ani * Considerations— Hut 

^PPomftnenf of husbands 
JJJJ - " ,or V'I'-Rutilutlon of conjuga 


GUARDIANS AND WARDS AOT (Till of 
1890,, 8. 7— Conelderatlon. 

The provisions of the Guardians and Wards 
Aot should not be eoforoed to enable a husband 
to get possession of hie wife which he has failed 
to do by exeoation of the deoree obtained by 
him for restitution of oonjugal rights. (Scoft- 
SmifJi. J.) ASI BAI v. GIBDHABI RAM. 

67 1.0. 882 i2j = 3 Lab. L.J. 293. 

S 7 — Considerations — Welfare of 

minor — Duty of Court . 

The law does uot make it incumbent upon 
tbe Court to grant every appliojtion for guard- 
ianship Tbe welfare of tbe minor is the sole 
criterion in deciding whether a guardian should 
be appointed or not Where the dispute is a3 
to the validity of the marriage of the minor 
and tbe matter is not free from difficulty, the 
Court should refer them Vo a regular suit. 
(Shadi Lai, J.) KhaGANa u. LAKHMI DAS. 

42 1.0. 191-90 P.L.R. 1917. 

—'——Si 7 and 8 - Considerations — 3lino* 
girl in properly — Mother to be left undiafurbed. 

A mother should bo left undisturbed as 
regards tbe guardianship ol her minor girl, 
where there is no property to be administered by 
the Court and a statutory guardian is unneces- 
sary. (Johnstone, O.J.) Mahant DEVI v. 
MADHO. 8* P.R. 1913 = 31 I.o. 237° 

176 P.W.8. 1913. 

■*"Ss. 7 and 17 — Considerations — Welfare 
of minor— Re marriige of mother . 

The re-marriage of a mother is not a enffioi- 
ont reason to deprivo her of the custody of her 
ohildren. Tbe question in cases of guardianship 
always is. whether it is for the welfare of the 
minor to appoint a guardian. Tuo Court ought 
uot to ac:ept eaoh and every application made 
for tho appointment of a guardian. (Shadi 
Lal t J.) Fatima u. Rani. 101 P.L R. 1918- 

28 I.O. 507-86 P.W.R. 1916. 

' — 8 7“ ConstdrvMfton — Mother living 
in open adultery— Miner's paternal aunt , if can 
be appointed . 

The appointment of tho minor’s paternal 
aunt as guardian is proper when it is proved 
that the mother ia living in open adultery and 
has borne ohildren of auoh connection. ( Btadon t 
J.) HARNAMI V. Partapi. 30 P.W.R. 1914-* 

23 1 0 938-67 P L.R 1914. 

■Bi- 7 and 16 — Considerations— ‘Neces- 
sity to appoint . 

A guardian need not be appointed merely 
because an application for appointment ia 
made. It should be considered whether it is 
really necessary to appoint a guardian. When 
the mother of a minor ia managing the affairs 
of her son properly, no guardiau- need be 
appointed. (Robertson, J.) Mussammat DEOKI 
v. PAKHAT Mal. 60 P.W.R 1918- 

19 1.0. 781-118 P.L.R. 1913, 

8. 7— Coymdaralionj — Afolfcer — Pro- 
per guardian. 

A mother is tbe proper guardian lor the 
penon and property ot a minor, nntll the oon- 
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GUARDIANS AND V ARDS ACT (fill of 
1890’, S. 7 — Consideration. 

trary is proved. An uncle should not be preferred 
specify when he is seporate and was not on 
pood terms with the mmot’s father during his 
lifetime. Th9 fact that one will seek the 
assistance of her relatives in the management 
of the property is not ot jectionable. \Kensing- 
ton, J.) PARTAP KUAR i» jwalashat. 

62 P.L.R. 1913 = 19 I C. 4'jtf - 12 P.W.R. 1913. 

— Sa. 7. 17 and 2l — Considerations — 

Welfare of minor — Wilt of minor — Appoint- 
ment of a guarjian for minor— Matters i o be 
eonsidtred in making an order . 

An order of appointment of a guardian to a 
minor oau only be made on the sole ground of 
welfare of the minor ; the Court cannot go 
against the will ot the minor) especially when 
he is old enough to iorm an intelligent opinion. 

and Chevis, JJ.) Bhagvana v. R am 
CHAND. 231 P.L.R. 1911 = 11 I.C. 478 = 

196 P.W.R. 1911. 

Si. 7 and 25 — Consiier aliens— 

Father's right to custody — Arrangement with 
mother— Effect. 

Where there is nothing established against a 
father except that he and his wife are on bad 
terms and living apart, he is entitled to the 
custody of bis child. The fact that be at one 
time agreed to allow the child to remain with 
the mother is immaterial as it is a revocable 
agreement. iOld/ida and Venkatasutba Rao 
JJ.) SRI RAJA bOMMDEVARA SATYANARA- 
Yana d. Nabasimma. 18 L W. 173 = 

11923) M.W N. €68 = 1924 Mad. 49. 

S. 7 ill— Considerations— Welfare of 

minor — Appointment of guardian by Court- 
Welfare of minor , the only criterion. 

Where an application is made antler the Aot 
the only question to be considered under S. 7 
(1) is whether it is for welfare of the minor, 
that an order should be made and whether a 
particular person shoutd be made his guardian 
according to his perscoal law. is an irrelevant 
point. (Sadasiva Aiper and Mocre % JJ.) 
DUBGAMMA t;. LINGAPPa. 33 I C 77 = 

19 M L.T. 294. 

8 7 -Considerations — Rights of 

mother— Wishes ot relatives. 

Where no charge ot waste or mismanage- 
ment had been proved, tbe mere desire of the 
relatives of tbe minor is not a euffijient reason 
lor depriving tbe widowed mother of the mioor 
of her reoognised claim to be the guardian of 
her minor child’s property. (Kotwal, A.J.C.) 
MT. LAXMIBAI V. ABDUL KADIB. 

68 I.G. 474. 

Si. 7, 17 and 19 (b) — Consideration— 

Welfare of minor— Fitness of natural guardian 
— Power of Court to inguire into — Contusion 
of father to Islam— Effect* 

A Court oan both in equity and under the 
Act interfere with the legal rights of guardian- 
ship of the parents. The welfare ol the 
children should primarily be considered, , The 


GUARDIAN3 AND WARDS AOT (VIII ot 
1890), S. 7— Enquiry. 

Court should ascertain what coaid be for the 
welfare of the minors, whether any cf them 
was sufficiently advanced to make an intelligent 
preference, what mtans were at the 
disposal of such parents to provide for 
them ins future and whether the father 
would under the altered circumstanoes be 
able to provide a St home for his children. 
If the father is not able to provide a fit heme 
he should be held to be not fit to be the 
guardian. Per Crouch, A.J.C.: — The provisions 
cl the Act are in no way limited by the 
Eoglieh Practice. Eoglish decisions cannot 
be considered to have any authority in India 
when dealing with a coLllict between Hinouiem 
and Islam. Change cf religion by itselt dees 
□ot necessarily render a father unfit to be the 
guaidian of his minor children. S-\ 17 and 19 
of the Act must be read together — Quaere .* 
— Whether the general rule that a child should 
follow the religion of tbe father could apply 
without qualification to a case where the 
religion has been newly adopted by the father 
and is not that in which the child was boru or 
reared. (Hayward, J. 0. and Crouch, A.J.C.) 
RADHI BAI v. D. R. VASANUAL. 

41 I.C. 571 = 11 S L.RM7; 

Enquiry. 

Sa. 7 and 13— Enquiry— Application 

under —Courts, duty of- 

A Court dealing with an application under 
the Act should not dispose of tbe matter in tbe 
aosence of the applicant by making an order in 
favour of bis opponent as though the absent 
persou were a defaulter in a Civil suit. In 
determining whether a person is a minor the 
Court should take an independent view of ite 
own and not adopt a finding m some Civil 6uit 
that that person is a miner. ( Walsh and Ryvts, 
JJ.) Ram Qabai v. Chhotey Lal. 

19 A.L J. 489 = 63 I C. 567 = 
3 U P.L.R. (All j 105. 

S. 7 —Etquiry under — Summary , 

nature of. 

8. 7 contemplates only a summary inquiry 
followed by an order for the welfare ol the 
minor, and not elaborate inquiries whether the 
property left by the deceased was joint or telf- 
acquired. When an application is made on the 
footing and with the olaim that tbe miuor is 
separately entitled to separate property, the 
Court should appoint a proper person as 
guardian of his property leaving it to the 
guardian to institute suns for the reoovery of 
the property claimed. (Batchelor and Shah r 
JJ.) GUBAPPA 8HIVGENAPPA PUTTI V. 
Tayawa SHIDappa. • 40 Bom. 513 = 

89 I.G. 16 ° 18 Bom. L.R. 313, 

S. 7— Enquiry— Summary of. 

The proceedings under 8. 7 of the Guardians 
and Wards Aot are summary. The Judge has. 
to make such enquiry as he thinks necessary ta 
satisfy his mind, and has got unfettered, 
discretion in the number of witnesses .to be* 
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GUARDIANS AND WARDS ACT (VIII of 
1890), S. 7— Mala fide Application. 

examined, langiu ot oroea-examiuatioQ eto. 
[Kincaid. J,C.) BlBl FaT d. BakabsBaH. 

63 i.C. 888«19 3.L R. 176, 


Mala fide Application. 

— S. 7 — Mala fide application— Minor 

having no property — Institution of proceeding s 
with ulterior motives— Legality of. 

Where no guArdiau for the pjreoo or property 
of a minor was ueoessiry nod a master 
instigated his uorvaot who was the graadiatner 
of the minor to make <*u application 'for 
appointing himjel/ as cue guardian 60 that the 
minor may be married to his sou, it was held 
that it was not a bona fide judicial proceeding 
and ordors made thereon were wholly without 
jurisdiction. {Mjokerjee and Camdufi, J J.) 
8UBHADRA KOER V. D HAJADHARI GOSSaIN. 

13 C.L J, 14 A =» 13 I 0. 89d=»i0,C.W H 444 


Seourity by Guardian. 

— Ss. 7 (1) and 34 — Security by guardian 

— Appointment on condition of furnishing order 
whether umer S, 7 (i) or S. 34. 

Aq order ol appointment ol a guardian of 
property of an lulaut of condition that he 
futuisaes euoucuy is an order uQdec a. 7 (lj and 
not undue 8. 34 ana is appealaole under 8. 47 
(4/, Where a guardian is Appointed on oouai- 
lion In At he lurmshos security the amount 
taken as seourity is sufficient if u affords rea- 
sonable protection against malprao.ioue whioh 
require lime to be earned out. X C.L.J. 180, 
Foil. [Mookerji and Dsachcroft , JJ./ HAREN* 
dba Nath Mookerji v. ardhendhu 
KDMAB GaNGULY. 24 1. C. 203. 


~ “ 9«- 7 and 47 (a )— Security by guardiat 
— Condiftohaf and final orders of appointment 
— Appeal . 

An application lor the appointment of a 
guardian (or the minor's property wan made ou 
whioh the Court passed an oruer appointing the 
mother as guardian and directing her to fur- 
nish seourity within two week* ol the daio of 
the order. Alter such seourity was furnished 
and aooepfced the Court issued a final ordor of 
appointment, An Appeal was preferred against 
the final order alone. Held, that tbs first order 
was only preliminary and conditional and did 
not take efldOC till the security was furnished 
and that the final ordor was the only order 
appointing tho mother as guardian under 8. 7. 
An appeal against the latter order was, thero- 

TT 6 t , Q m ^ nU,na « e# {S P enc * r Krishnan, 

JJ.) BaNGaYYA THKVAN V. PETAMMAL. 

33 LG. 313-11 L.W, 377. 

*— — — Ss. 7 and 3t-fl*eurify by guardian — 
it ******* P”or to furnishing security, 
la case of a'oondUional order ol appointment 
°( ftgiiMdltd the mioorV natural gnardiana 

a«L d r l r” k“ 8 2° 4 Ui%h * Pr,0tl ° lhe of 

Z M™*** ®PPOiDted are valid, 

BL.H. aai -87.1,0. 


GUARDIANS AND WARDS AOT iVUI of 
1890), S. 7— Trait Property, 

Si. 7 aai 47 la)— Security b i guard- 

tan— Conatlwnai and final orders — -P° l£ ‘ 
ponemenl of appointment « 

The Aot' does not require two orders Vie. 
interim order ol approval Aud a "final urdut of 
rtppoin.ment of thu guardiau of property nor 
does it postpone the appotniment till Seourity 
is (urnisbed. Oj the other b*ud the Appoint- 
ment uhoulJ be noloro the requisition lor and 
tue furnishing ol eouruy. fiuajsmn A yar 
and Moore, JJ.) GOPPAMMAL v SkiNIVAS 
AlYANGAR. 3k 1.0. 4i2^i0 M.L.J 908. 

Testamentary Guardian. 

■ ■ — 3. 7 ( 3) — Test imentary guardian— 
Hindu Law -Appointment of guardian for minor 
nephew — Validity, 

Uuder Hiuuu Law, a miu oauoot Appoint a 
guarUiALi Iwr his minor nephew, a provision in 
the will of a Hiodu testa or appoiuuug a guard- 
i a u for his nephew does not bind ihe Courts 
uuder 8 7 ol the Guardian aud Wards 
Act (C/ieuia, J.) DHaNPaT RAM v PRBM 
bi.NOil, 20P.LR 19il- 

12 1 0. 452-2.0 P.W.ft. 1911. 

S, 1 —Testamentary guardian— Oral 

declaration— Sufficiency of. 

It is only where there is a written will appoint" 
ing a guardiau that a testameuiary guardian 
stands in the way of the appointment ol a statu- 
tory guardian by the Court. In Ihe case ot an 
appointment ot a guatdian by an oral will it is 
open to the Court to ignore this appointment 
aud make* statutory Appointment ot its own if 
it oouaiders best in the interests of the minor. 
(Ayhng and Vtnkaiasubba Hao, JJ.* PakVTI 
AMMAL V. 1CLAYAPEROMAL KONAR. 

15 L.W. 4i9-(i922j M W.N 167- 

1**2 Mad . 70 ll). 

8. 7 (3 ) —Testamentary guardian — 

Precludes order under. 

Under 8. 7, ol. (3) where a guirdian has b9eo 
appjinled by wJI, an order uuder that taction 
declaring another poreon to beguaroiaj in his 
stead shall not bo made, until tbu powers of 
the guardian appointed by the will h»vu coased 
under the Aot. (Sadasica Aiyar and Moore, JJ,) 
ahqappa Iyengar v . Mangathi am- 
Mangar. 40 Mad. 671-34 I.C 768 ~ 

30 M L J. 304. 

Trait Property, 

■ 8s. 7 and 27— Trust properties— If 

guardian can bi appoinird for— No intreslin 
surplus income . 

Properties given to tho head of a matt as 
trustee are trust properties aud no guardian In 
respeot thereof can be appointed under 8 7. 
Nor oan sanotion b) granted under B. 29 to 
sell the properties. Such a aale is invalid. A 
Dbarmakarta has ordinarily no interest in the 
surplus inoome of the mutt properties though 
in a given oase icnh a right might be establish- 
ed» >A right to a portion of the income of the 
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GUARDIANS AND WARDS ACT (VIII of 
1890), S. 7— Trail Properly. 

trust properties does not vest the properties in 
the beneficiary 60 aa to attract the provisions ot 
8. 7 and 29 of Guardians &Dd Wards Aot. 6 
L.W. 337, Foil. ( Seshagiri Ai par and Bakewell , 
JJ.) Obla Venkatachalapathi AIYAB V. 
Thirugnana Sambanda Pandara Sana- 
DHI - 83M.L.J. 297- 

42I.C. 273-6 L.W. 637. 

8, 7— Trust properly. 

Ad application under 8- 7 of the Act for the 
appointment of a guardian for the management 
of the debutier properties of an iaol on behalf 
of an infant She bait cannot be entertained 
where the minor is merely a trustee and has 
no proprietory interest in the properties. 
(Coutts and Dass, JJ.) KlLLBY v. BahurIa 
8HEORATAN. 1 p. 432- 

3 P.L.T. 805- 1922 P. 527 

8 *- 8 It — Objection petition by 

rslat ve of minor — Appl : xation for appoint 
mint of guardian— Failure to serve notice 
under S 11, it fatal. 

The petition of objection of the relative 
might be regarded in substance as an applica- 
tion by a relative of the minor for the appoint- 
ment of a guardian within 8. 8 of the G. and 
W. Act, 1990. Failure to ODmply with the 
proviFious of 6. U as lo the eervioe of notice of 
the application, w*s not a fatal defect which 
would invalidate the proceedings of the Court, 
as all the parties interested were already beioro 
the O^un. 3d Cal. 783, Dist. [Mookerjee and 
Beachcroft , JJ.) SUNDAR MONI Dai v. Bang 
BIDHaR Patnaik. 18 0 W.N. 160- 

16 1.0. 900 — 17 C.L J. 405 

S 8 —Order without application — 

Validity — Pardhanashin laiy — If can apply. 

A Court has no power to make an order 
appointing a guardian of minors except on a 
substantial application. The mere fact that 
the mother of a minor is a pardanasbin lady is 
no obstacle to her being appointed guardian of 
the minor am. iChitty and Chatter jea, JJ.) 
JAIWANTY KUMARI V G AYADHAR UPA- 
DHYA. 38 Cal. 226 = 15 Q.W.N. 676- 

10 1.0. 334-14 C.L.J. 226. 

8s 8 and 16 -Court's interference in 

family affairs* 

A Court should refuse to take proceedings 
under the Aot when the result would be an 
endless series of family dispute* and thus may 
involve an unnecessary interference with Ihe 
family arrangements which are quite satis- 
factory .( Kensington , C.J.) HAYAT KHATUM 
V. 8HARAM KHATUM 93 P.R. 1914- 

20 1.0. 824-238 P L.R. 1919. 

8. 8 — Appointment of guardian— Right 

of appeal or revision. 

It is open to a person on whom notioe should 
have been served but has not been, to oome for- 
ward and objeot in revision to the order passed 
appointing a person as guardian. ( Daniels , 
A.J.C.) MT. IBLAMAN v MT. Maqbulan. 

73 1.0. 285-9 O. ft A. L.R. 74. 


QUARD1AN8 AND WARDS AOT (VIII of 
1890). 8. 9. 


- 8». 9, 10, 19 and 52— Custody cf 

minor — Suit or application— Delegation of 
guardianship— Revocation of—8uit in District 
Court— Transfer of, to High Court— Letters 
Patent ( Mad . ), els. 23 and 20 — Mandatory order 
for delivery of infants ’ resident in England— 
Impropriety of. 

A Hindu father appointed tha deft,, ac 
English lady, as guardian of tb# persons of his 
minor eons on the offer of th*- deft, to take 
them to Europe and educate them in England. 
Subsequently the father cancelled the arrange- 
ment and demanded hie children back. On the 
defendant's refusal to do so, the father institu- 
ted a 9uit in the Chingleput District Court for 
a declaration that be wa9 entitled to the 
oustody and guardianehip of hie sons and for an 
order directing the deft, to baDd them ever to 
him. The suit was transferred under cl. 13 
of the Letters Patent to the High Court of 
Madras whioh granted a decree as pra> 3 
for. Held , that the suit was entirely 
misconceived aod should be dismissed. 


Tbe District Court has do jurisdiction over 
infaDis except such as is conferred by 
Guardian* and Wards Aot. The jurisdiction 
of the District Court is limited by 8. 9 of 
tbe Aot to infants ordinarily re-idem within 
tbe District and tbe minors in question havmg 
left India months prior to tbe proceedings were 
not ordinarily resident in tbe District. A suit 
inter partes is not the form of procedure 
prescribed by 8. 10 of the Guardians and Wards 
Act for proceedings touching the guardian- 
ship of infants. Semble : The powers of the 
Madras High Court to which the suit was 
subsequently transferred uuder cl. 13 of tbe 
Letters Patent, relating to the case wouldfte 
thoso which but for the transfer mighf have 
been exercised by the District Couri. Even if 
the High Courtlhad any jurisdiction with 
regard to miners beyond that exercisable by 
the District Court a mandatory order directing 
the deft, to deliver possession of tbe minors 
ought not to have been made sinoe any attempt 
to enforce it would expose the deft to habeas 
corpus proceedings in England and also because 
the minors were not represented before the 
Court and no 6teps were taken to ascertain tbeir 
wishes and inferests. The order of tbe High 
Court declaring one of tbe infants who was 
soon to attain majority, a ward of Court and 
then declaring the plff. as their guardian under 
Q. 7 ho as to prolong his minority without 
consulting tbe infant's wishes aod when the 
plff. was a fit person to bo tbe guardian 
opposed to 8. 19 of tbe Guardians and 

Wards Aot. ( Lord Parker.) ANNIE BESENT 
v. NARAYANIAH. 88 Mad 807-41 I A. 814 = 
27 M.L.J 30=18 G.W N. 1089 = 
1 L.W. 020 — (1914) M.W N. 685- 
16 M L T. 166-20 0 L J 283- 
16 Bom. L.R. 625-24 I 0. 290- 
12 A.L J. 1159 (P.O.). 


8a. 9, 89 — Residence of applicant. 

Acoording to the Aot, the applicant for guar- 
dianship of minor mast be residing within .the 
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GUARDIANS AND WARDS ACT (YU! of 

1890). S. 9. 

jariadioitOD of tbe Coart to which the applies 
tion ia made. [Rafique and Piggott, JJ.) 
ASGHAR ALI V. AMINA. 36 A. 280 — 

21 I C. 59 = 12 A.L J. 392. 

Ss. 9 and 25 — Custody of minor— Suit 

or apolieuion , 

Tbe dictum ol the (P.C.) io Besant v. Nara- 
yaniah (98 Mad. 607) that a suit inter parties 
is not tbe right proceeding does not do away 
with the effect of the judgment id Sharifa v. 
Mune Khan, 25 Bom. 574 ; 2 Bern. L.R. 167. 
(Scoff, C. J. and Beaton , J.) achratlal 
JEKISENDAS V. CHJMANLaL PARBBUDAS. 

40 Bom. 500 = 37 I.C 215 = 
18 Bom. L R. 387. 

— Sa 9 and 25 - Custody of minor — 

■Su in Mufussal Court— Jurisdiction. 

A Mufussal Court other than the District 
no j jrudictino tc entertain proceedings by 
a father for the ou9tody of hi6 minor child. 
A. .suit will not lie for tbe purpose in the 
Civil Court. 38 Mad. 607, Poll.; 40 Bom. 
660, Dise. ; 4 Beog. L. R (App.) 36 ; 8 Cal. 
266>; 9 Mad. 34 ; 26 All. 594 and 25 Bom. 574, 
Ref. (IFaf/is, C.J., Ayling aud Saaaiiva Iyer, 
JJ.) K. Sathi v Ramandi Pandaram. 

42 Mad. 647 = 9 L W 600 = 37 M L J 93 = 
26 M L T. 0t = 93 1.0. 399 = 
(1919) M.W.N. 487 iF.B). 

———Si; 9 and 23— Custody] oft minor — 
ouu $ %f maintainable , 

A suit by a father for oustody of his ohild is 
maintainable especially as no remedy exists 
under the Guardians and Wards Aot. (Robin- 
ion, J.) MATHUR*BAN v. Tbwary. 

44 l.C. 753 = 10 Bur. L.T. 186 


— 8, 9— Custody of minor— Suit gc 
application, 

Tho Guardians and Wards Aot forbids pre 
coed logs being taken io the ordinary wa 
touching tbe guardianship of infanta. A an 
for custody of a ohild must bo brought unde 
the Ouardians and Wards Aot whioh coofo. 
jurisdiction on the Dieirict Court over minoi 
ordinarily resident in the District. Th 
objeotion to jurisdiction oould bo raised at an 

arTm.'I 7 U L J - 30 < Pa >- F°n. I Young, J 
ABUNAOHALLAM PlLLAY t>. AYAMA. 

« L.B.R. 211=29 I.C. 768< 
8 But. L T. 12 


— — ~-B- 9 (2) —Appaintm.nl of guardian 
01 mtnor ,w lh * *and* of administi 

Jn A th U . l ' r u iaD .. o( . thB P f °P«*‘y ol a mini 
“ h i." ot “dminigtratrix to 1 

f, *'*•*• 090 ^ validly appointed. T 
°« “dmini.tfattix doe. not me 

8 h B r?R Tn«° r Brop#lty lo «»•••»*' 

r \ r %’ v l8iuuUnon - °* J * » 
DA^A^I KUMAR MOKBBJBB 
DA8ABATHI BlMQHA. 08 I.C 201 

18 Cal. 8C 


GDARDUN3 AND WARDS AOT (VIII ot 

1890), S. 11. 

8. 10 — Illness of child no reason. 

Illness of a ohild in the custody of the 
adoptive father is no reason to make over the 
ohild to tbe natural father. ( Campbell , J.j 
PIabe Lal v. Udai Ram. 1923 Lab. 376. 

S. 10 (1) (a ) — Application stating age 

and date of birth of minor— W he ther evidtnee 
to prove age of minor. 

Proceedings for the appointment of a guard- 
ian, the cause title of whioh stated the age of 
tbe miner at the date of proceedings are not 
admissible in evidence for the purpose ol 
6bowiog what tbe age of the minor then was, 
( Fletcher and Newbculd, JJ.) BROJA KRISHNA 
GBOSB V . BEN1MADHAB GHOSE. 41 1.0 744. 

*83.11. 13 and 17 (3)— Guardian of 

minor , appointment of— Person in custody of 
minor— Opportunity to adduce evidence. 

An order appointing a person to be the guard 
ian of tbe property and the person of tbe minor 
without giving the person in custody of the 
minor an opportunity to adduce evidence to 
show the unfitoess of tbe applicant for guardian- 
ship no i without fixing tbe date for the hearing 
of tbe petition, is bad and ought to be set a*ide. 
[Chatterje* and Walmiley, JJ .) TALUK RAJ 
KOER V. CQOOLACHOOA KOSR. 20 1 0 576. 

S. 11 — Fit case lo appoint a guardian* 

Whero it was alleged that an alienation of a 
part of the property of the minors was neces- 
sary to pay off certain debts on whioh interest 
was accumulating and that it would be im- 
possible to alienate so long as the applicant did 
not get a certificate of appointment from the 
Court. Reid ibat this w«9 a fit case in whioh 
the application for the appointment of a cuard- 
iao ought to have been acoepied. »Mofi Sagar , 
J.) MT. Tahan b. BHADI. 1928 Lah. 601 (1). 

“'^*i. 11, 13 and 48 —Refusal to appoint 
applicant as guardian - Subuquitit application 
for the same purpose not 7nuntainable—Pro 
ceedings under the Act— Nature of. 

Where a person’s application to be appointed 
as guardian of a minor is rejooted and there is 
no appeal from that order a subsequent 
application lor tho eamo purpose by the same 
person ie not competent. Proceedings under 
the Guardians and Wards Aot are not intended 
to be summary. Where a Diatriot Judge 
commits a material irregularity in appointing 
a particular person as guardian ignoring the 
procedure laid down in 8s. 11 and 13jand 
failing to oonaider whether the guardianiwaa 
by oharaoter and capaoily a fit person faQd 
whether the appointment was for the welfare 
of the mioor, his prooedure is materially 
irregular. [Kotwal, A.J.C.) GOPALRAO t>. 
8 HR A WAN. 1983 N. 86. 

Be. It, 13 and 17 — Person not a party 

to proceedings— Appeal— Revision. 

A person who is not made, a party in an 
application nnder 8. 10. but to whom notice 
ought to taeva gone* under B. 11 (a) (ie) as a 
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persou interested in tbe result of the applica- 
tion, cannot under 8. 47 (a) file an appeal from 
the order passed on tne application. But he 
can file a revision under 8- 115, C.P.C. 8s. Id 
ana 17 are wide enough to cover an enquiry 
into any of the matters which can legiti- 
mately form the subject of opposition to the 
grant of a certificate of guardianship to a 
particular individual. 'Stuart and Kanhaiya 
Lall, A. J Cs.) jRaNDRSHUR V, BAIJ NATH. 

1 0 L J. 761-27 1.0. 121 = 18 0.0 65. 

- S. 12— Minor becoming Muttawalli — 

Powers cf , District Judge's. 

Where <* minor, in respeot of whom a guard- 
ianohip application is made, becomes a Mutia * 
vjailx under a trust deed, the District Judge is 
cmpow-red to give directions for the discharge 
of the Muttawalli' s duties pealing the majority 
of the minor or a regular suit by some person 
interested in the endowment, \Piggolt and 
Walsh, J J. i KHaTUN Begam v. EJaZ AHMAD. 
39 AIL 288-37 I.C 883=13 A.L.J. 132. 

— Ss. 12 and 23 —Court's power to put 
minor in possession of guardians . 

If an appointment of the guardian of the 
person of a miuor ie made, the proceedings 
oanuot be regarded as oomplete until the 
guardian has obtained effective possession of 
the person ol the ward. If the guardian is not 
m such possession, the Court should take 
aotiou under 8. 12 to place the minor in the 
possession of the guardian. 26 All. 594, Ref. 
[Chamur and Pigqotl, J J . ) UTMA KUAB t>. 
BHAGWANTA KCaB. 87 All 913 = 

29 1.0. 416 = 13 A.L J. 742. 

S, 12— Power o/ District Judge to 

direct any party io proceedings to deposit in 
Court any sum due to minor — Jurisdiction. 

In a proceeding under this Aot (or the ap- 
pointment of a guardian, the Distriot Judge 
has no power to direct any party to the 
proceeding to deposit in Court any sum due to 
the minor. ( Rafique and Piggolt , JJ.) MOHAN 
8INGH V. ANAR KUEB. 24 I C 318 = 

12 A.L.J 788. 

— Ss. 12, 43 and 11 —Application ior 

guardianship — Pending — Order sanctioning 
mortgage— Validity. 

An order of the District Judge sanctioning 
the marriage of a minor girl, while an applica- 
tion for the appointment of her guardian is 
pending is bad. (Shah and Crump , JJ ) 
Laxminarayan BESHAGIRI V . PABVATIBAI 
PABMESHWar. 44 Bom 690 = 

57 1 0. 79 = 22 Bom. L.R. 899. 

8. 12 (1) — Power to direct payment 

into Court or to appoint Receiver ol property. 

On an application under 8. 12 the Court ha3 
power to direct payment of the minor's money 
into Court or to appoint a Receiver of hit pro- 
perty. ( Robertson , J.) In re BaI JAMNABaI, 
86 Bom. 20 *all 1.0. 004-13 Bom. L.R. 467 
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8a. 13(1), 28. (1) and H-Discretion 

as lo marriage ol minor— Disobedience of— 
Order of Judge — Jurisdiction. 

Where a Court appointed a guardian for the 
person of a minor and also provided that the 
minor should not be married without the con- 
sent of a particular person or tbe Court and on 
the violation of the order by the guardian in 
giving the minor in marriage the Court ordered 
produ.'tioa ol tho miuor and imposed fine 
under 8. 45 of the Guardians aod Wards Aot on 
their failure to produce the min>r. held, that 
tbe order of the Judge was not made either un- 
der 8. 12 (1) or under 8 25 (1) and so 8. 45 of 
the Guardians and Wards Act had no applica- 
tion. ( Mookerjee and Carnduff, JJ.) SUBHA- 
DRA KOER v. DHAJADHARI GOSWAMI 

18 C L J. 147 = 14 I.C. 380 = 16 O W N. 447, 

— — 8. 13 — Evidence— Kanungo's report, 
whether admissible. 

Io proceedings under this section the report 
of a Girdawar Kanungo in favour of the appoint- 
ment of a certain person as guardian is in- 
admissible in evideocc »Dd the order of appoint- 
ment should not be based upon u. (R sfique 
and Piggoit, JJ.) 8UBHAG SINGH v. RAGU- 
NANDAN 8INGB. 36 All. 282 = 24 I 0. 119 = 

12 A.L J. 385. 

’8. 13 —Procedure, if summary. 

The prooedure under 8. 13 is not intended 
to bo eummiry and therefore a Court sbould 
not rejeot an application lor the appointment 
of a guardian o! a minor without enquiry. 17 
Bom. 660 ; 16 I.C. 195, Foil. (Scctt Smith. J.) 
JIWAN v. ZEBO. 63 H.L R. 1917 = 

44 I.C. 976 = 134 P W R. 1917. 

8. 13— Order with enquiry — Husband 

claiming lo be guardian of his minor wife. 

A husband may in many cases be a suitable 
guardian of his minor wife but tbe question 
must be settled, odo way or tbe otb-r, alter 
proper inquiry as contemplated by 8. 13 of the 
Guardiaos and Wards Aot. An order made 
without proper inquiry is bad and ought to be 
set aside. [Scott’Smilh, J.) TlRHO v LACB- 
MAN. 109 P.L.R. 1912 = 15 I 0 198 = 

71 P.W R. 1912. 

—8. 1 B— Joint guardians— Inability to 

give security— Appointment of one-Consent of 
mother . 

A guardian who was supported by the mother 
of a minor was appointed along with another 
person as joint guardian. He failed to furnish 
the necessary eeounty, tbe jnot guardian was 
appointed sole manager of tbe minor's property. 
No opportunity was given to the mother to 
state her views before this appointment was 
made. Held, that the order was injudicious 
and made without due consideration and 
ought to be set aside. ( Sharfuddin and 
Richardson. JJ.) MAHABBAT ALI OHOTT- 
DHUBY V . 8HAM8HEB ALI OHOWDHUBY. 

16 I.C. 703* 

b> 


r f f 
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GUARDIANS AND WARDS AQT (VIII of 
1880}, 8. 17. 

■■■ S. 17 — Religion of minor— Duly of 

Court in considering the question oj custody of 
young girl. 

The Court in considering the question of 
ousiody at a youog girl should see that she 
should be placed under the guardianship of a 
person woo will bring her up in the religion of 
her people. {Meats, O.J. and Banner jt, J.) 
Ram Prasad v- District Judge of 
GOBAKHPORE. 37 1.0. 8fil = 

2 U P.L.R. ik) 338. 


— «~8. 17— Alolher leading t r regular life — 

Appointment of guardian— Conditions. 

The guardianship of a minor obild wad 
temporarily taken out of the hands of the 
mother who was leaning a very irregular life at 
tbo time of the mstitutiou of the proceeding 
and her oonduot was such that it would be 
wrong to ooofide a child to her. The mother 
does not permanently forfeit all her natural 
right to the custody of her child. The more 
faot that the mother came a email and possibly 
preoarioue wioome is in it6el! no reason for 
depriving her of tho child. [Chatter jeo and 
Panton, JJ.) Mbs. Wanifbed u. Mbs. 
Wanifbed Chapman. 57 I.C. 13- 

31 0 L J. 363. 

— 8 17 — Illiteracy of — Mothtr, whether 

disqualification. 


Simple illiieraoy ie no disqualification lor 
the appoiotment o( a mother as guardian of her 
bods. (Chatter/, e and Chapman. JJ.) In re 
NIKHABANNE88A BIBI. 33 I C 918- 

29 C.W.N. 663. 

8. 17— Considerations— Welfare of 

minor — Rights ot guardianship— Wishes of 
minor ana of deceased parents. 


in seleatiog a guardian the main oone 
deration most be the welfare of the minor ar 
the reoogmsed rights of guardianship uod 
the 1 j»w to whioh the minor is subjeot, must 
oeoessary , be given a subordinate positio’i 
Consistently with the welfare ol the minor tt 
Court should also have regard to the wishes 
the deceased parents ol the minor aud also i 
the minor s wishes whsn he is ol years of di 
oretmn. 32 Bom. 60; 39 All. 310. Pol 
[Mookerjte and Beacheroft. JJ.) FULKUMAI 
Bibbh v. Bddh Singh Dhudhoria. 

28 1.0. 112-18 C.W.N. 1191 

o/ minor. 

th. /a!!.® .£* was 8 ““‘nten^aoe order agaim 

the father, the amount under whioh was Ion 
delayed and partly not paid and where the war. 
a boy ol 14, wanted to learn tailoring while th 

father W *h * # ?a hlm ‘° b ° pa * ,0 Boho °l- Held, tk 
JJS?, ll ,hoo . w be appointed as gnardla 
eipeoially when he had re-married and divoros 
the ward e mother. (OampMt, J.) Mt. Mok* 
BAB V. Kabim Bakhsh. 1928 Uah. 38! 

£$£2 r „‘ zt£“,z: 

In aaiaol hie failure to get 
odd jugal rights by execution ol the deoree^h 


GUARDIANS AND WARDS AQT (VIII of 
1890). 8. 17. 

husband should not be appointed guardian of 
the person cf hie wife. [Scott' Smith, J.) ASA 
BaI V . Gibdabi Ram. 67 10. 8B2« 

8 Lah L J. 293. 

S, 17— Unchaste mother— Rights of 

guardianship. 

The mere faot of unohaetity is noi enough to 
deprive a mother of her rights ol guardian- hip. 
( Koiwal , a,J.C.) Mt. Gangu v. Mt. KONGSHI. 

74 I.C. 33 = 1928 Nag. 303. 

8a. 17 and 19— Quaraianship of 

minor— Father— Suit for custody of child. 

Where a father hae never had custody ol his 
iniant child there ie no provision under Guard- 
lane and WatOd Act by which the Jaihtr:can 
obtain the oubtody ol the child. S. 19 of (he 
Guardians aud Wardd Aot precludes from 
appointing any oue other than the lather of the 
minor as guardian of the minor unless the 
minor’s lather is found to be unfit to bo guard- 
ian of the miuot’a person. The woias ol 8. 19 
of the Guardians and Wards Act so far from 
beiDg subject to the prov sione of 8. 17*. 

expressly override them. 38 M. 607. followed. 
[Batten, J.C. and Hallitaz , A.J.C.) DHAN 
KUMABI DEVI V. MABENDRA SlNGB. 

6 N.L.J 111-19 N.L.R. 45 = 1923 Nag. 199. 

3. 17 — Remarriage of a minor' smother 

— First husband’s reversioner v. sttp-faihet — 
to guardianship . 

Remarriage ol a minor’s mother does not 
deprive her of tho right to guardianship when 
tho minor ie too young to bo taken away from 
her oustody. Tho minor should bo left in her 
charge, but one of the fir6t reversioners of the 
deceased father of the minor and not her now 
husband should be appointed as guardian of the 
minor’s property. (UheWM. J.) AHMAD u. 
RAHMATAN. 40 1.0. 107 = 82 P.W R. 1917. 

~ 3. 17 — Religion of minor — Fresump^ 

tion qs to— Duty of guardian— Marriage of 
Christian minor with Ohamar valid— Right la 
6e appointed guardian . 

A child in India must under ordinary oironm* 
atanoes be presumed to have hie lather*e 
religiou and his oorreepoudiug civil and boo al 
statUB, and it is therefore ordinarily tho duty 
of a guardian to train his infant waid in such 
religion. 11 W.R. 77 P.0 , Poll. An Indian 
Christian who was originally a Chamar died 
leaving behind bia wile and a minor daughter. 
Shortly after this, the wife was reoeived back 
into the Chamar brotherhood and immediately 
afterwards ehe married the minor girl to a 
Chamar to whom Bhe had been already betro- 
thed by her lather. On an application for the 
appoimment of a guardian to the person of the 
minor. Held , that in as muoh as the father of 
the girl wai. aud died, a Christian, the girl 
maet be presumed to be a Christian and the 
alleged marriage wae therefore invalid (2) that 
lb. rootbac of the girl hating renounced the 
Christian religion was. not a fit p««on to have 
oharge of the girl who mast to brought up a» 
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ChrietiaD ualil she reached years of discretion 
when she ooold choose for herself. (Scoff- 
Smith, J.) ALLUNT n BADAMO. 

32 l.C. 897 = 48 P.W.R. 1916 

8- 17 — Welfare of minor — Maltrnal 
grandmother v. paternal grand-father' s\br other . 

A minor’s maternal grandmother will be 
preferred when the minor's welfare requires it 
to his paternal grandfather's broiber as 
guardian of tbo person and property of the 
minor. (Beadon, J.) BATA v. MUSSAMMAT 
BHagan. 43 P.W.R. 1913 = 19 l.C. 609 - 

192 P.L.R. 1913 

1 S*. 17 and 19 — Father — Guardian- 

ship — 8 e coni marriage. 

Toe fact that tho father has married a second 
wife is Dot a sufficient ground for holding that 
he is unri; to be toe guardian of bis ohildreo in 
the absence of proof of ill-treatment by the 
f«ther or tht step mother. Th the first wifo 
was not properly treated, is not a ground for 
presuming that the children will no', be pro- 
perly looked after. Tbe Legislature advisedly 
draws a distinction between tbe legal rights of 
huiband and parents on the one side and tbo3e 
of the other near relations on tbe other side. 
The former o>uld be deprived of tbe right of 
guardianship ooly when they are found 
to bo unfit to oe guardians and tbe Utter 
when it does not conduce to too welfare of 
the minor. 8 19 applies to the foraer oase 
and 8. 17 applies to the latter oa3e. (Seshigiri 
A'par and Napier, J J.) AUDI API* A t; 

NALLENDBAN. 39 Mad. 473 = 

28 M.L.J, 442 = 17 M L.T. 389 = 29 I G. 4 = 

(1915 j M W N. 330. 

8. 17 — Welfare of minor— Father's 

wishes, 

Under S. 17 of tbo Act the question of 
guardianship has to be decided witu reference 
to all tbe considerations mentioned in tbe 
eeotiou and whue it is positively injurious to 
give effect to a father’s wishes, tbe Court will 
interfere even in his life time. [Wallis and 
Abdur Rahim, JJ ) ALHEHRECHT v. BATHBE 

Jellamma. 11 M.LT 63 = 

(1912) M.W.N. 53 = 13 I C.!453 - 

22 M.L J. 247. 

S. 17 — Welfare of the child— Para- 
mount consideration . 

The welfare of the minor is tbo paramount 
consideration in an application for the appoint- 
ment of a guardian for tbe person of a minor 
though the rights of guardianship uoder law 
must also be considered but the qualification 
or otherwise of the proposed guardian is only 
secondary to that of the minor’* welfare- 82 
Bom. 50; 20 All. 210; 33 All. 222 ; 10 l.C. 
283 ; 21 M.L.J. 195; 16 M.L J. 857, Foil. 
(Sundara Iyer and Spencer , JJ.l MUTHU- 
VEEBAPP* OHETTY V. PUNUSWAMI CHETTY. 

(1911) 2 M.W.N. 661-22 M.L.J. 68 = 
13 1 0. 16-10 M.L T. 477. 
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"8. 17— Presumptive heir as guardian, 

if desirable. 

Usually, it is undesirable to appoint any one 
guardian of the person of a minor, who is the 
presumptive heir to the minor’s property. 
(White, C. J. and Sankaran Nair, J.) 
KBISHNASWAMI OHETTY V . COTTAH Man- 
Gammal. U 1.0. 233=(1911) 1 M.W N- 368 

7*3. 17 — Considerations — Management 

of bu'.ine:s — Purdanashin lady — Security — 
Rtmuneralion. 

The mere (aot that an applicant is apurdana- 
shin lady is no ground for rejecting her claim 
to be appointed guardian of the property of a 
minor. Where however the minor's estate 
owns a big business which could not be manag- 
ed by a woman of tbe status of the applicant 
without an assistant, that may be a ground for 
appointing another person as gaardiao. Where 
an appellate Court considers the advisability > 
the appointment of a particular parson 
guardian it may take into consideration also 
the questions of the remuneration that will 
have to be paid to him as well as the security 
which be is likely to furnish. ( Kotwal , A J.C.) 
MT. RAJBANI V . BH tO WANDAS. 

1922 Nag. 232. 

-8. 17— Paternal uncles as maternal 

uncles— Hindu Law 

Toe paternal UDOles are, uuder the Hindu law 
preferential guardiaos to maternal uncleB, but 
if tbe former claim an interest in the mmor's 
property adverse to tbe minor, they are not 
entitled to the custody of tbe minor under the 
Guardians and Wards Aot. f Stuart, J.C.) 
BAIJNATH t> EMPEBOR. 10.LJ;416 = 

23.1.0. 840 = 15 C L J. 640. 

S. 17— Discretion of District Judge— 

Interference in appeal, 

Tbe discretion vested in a District Judge 
aotmg uoder 8. 17 of tbe Guardians and Wards 
Aot is very wide and orders passed witmn tbe 
bounds ol suoh discretion oan rarely be inter- 
fered with by tbe High Court. ( Piggott , A.J C.) 
KaNIZ JAFAR v. ZAQIA BEGAM. 11 I 0. 340 = 

14 O C. 103. 

Si. 17 and 19 fc )— Welfare of minor 

— Natural right of father —Conversion to Islam 
from Hinduism— Effect. 

8. 19 reoogniseo tho natural rights of the 
father and is controlled by S. 17 aoo rding to 
wbiob the paramount c msideration is tbe 
welfare of the minor. A Hindu father’s ooo 
version does not operate to deprive him of the 
guardianship of bis children by reason of Aot, 
fXXl of 1850). Nor bis conversion per se 
reason for the Court to declare the father unfit, 
for tbe Court cannot say that one religion is 
better than the other. (Praii and Crouch, 
A.J, Cs.) sheik Mahomed v. Mb. Radha- 
BAI. 47 10 817 = 12 SLR. H. 

—8. 17 (1) — Welfare of minor . 

It was not for the benefit and welfare of the 
minor to take him out of the ouatody of his 
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1600). S. 17. 

mother especially when the application for 
appointment of guardianship was made simply 
for the vindication of the applicant’s right a9 
paternal grandfather. {Tudball and Ryves. JJ.) 
8UDBIA v. MAKKA. 54 I.Q. 418= 18 A.L.J. 71. 

8. 17 (1) (2)— 8cope of — Muham- 
madan Law— Guardianship for marriage. 

Though the Act enables the Court to appoint 
anybody as guardian, 8. 17 (2) lays down 
Rules wbioh bring the provisions of the Act 
into tune with those of the Mahomedan Law 
according to which the father hae a preferential 
claim to be the guardian of hie minor daugh- 
ter's property. The Rules as to guardianship 
for marriage of a minor are governed exclusi- 
vely by Mahomedan Law. I Chatlerjee and 
Newbould , JJ.) Hadish Bapari v. Boga- 
MOLLA Sheik. 38 I.C, 787 = 25 G.L.J, 381. 


*3. 17 (1)— Mahomedan mother— Rights 

of. 

A Mahomedan mother is the proper guardian 
of her ohildren under 7 years and she oannot 
be removed from such guardianship unless she 
ie found guilty of gross and open immorality, 
[Bolmwood and Teunon, JJ.) Janna Ton- 
nessa Bibi v. Hafiz ud din 10 I.C, 904, 

"S. 17 (1) and (2)— Guardianship of the 
person of a minor— Preference among claimant* 
— Presumptive heir ineligible . 

When the olaims of distant relatione to the 
guardianship of the person of a minor have to 
bo compared there is no question of preference 
other than what arises from a consideration of 
the minor’s welfare. The presumptive heir to 
the property of a minor is not a suitable person 
to be appointed guardian of bie person as eooh 
a person stands to gain by the minor’s death, 
16 M.L.J. 867 ; Q C.L.R. 683; 10 I C. 988, Ref, 
( Spencer and Venkatasubba Rao % JJ.) Naba- 
SAYYA V . VBNKATArPA. 44 M.L.J. 82- 

(1923) M.W N. 12 = 17 L.W. 92 = 

1925 Mad. 869. 


*8, 17 (I) and (2)— Friend of debtor 
estate— Should not be appointed • 

Where theguardian appointed by ihe testal 
ia a debtor ol (he estate and epeoifio charges f 
made against him by the widow whiob m 
make it , neeeseary to oall the guardian appoii 
ed by the will to aooount, it is advisable r 
to appoint as guardian any person on terms 
friendship with euoh person. (JTotwai, A.J.l 
Mt. Rajeuni v. Mt. bbaqwandas. 

192a Nag. 2j 


, if 9 -' a . nd 19 (^—Mahomet 

Law - Minor bog and girl - Guardian, hi 

Mothtr and Paternal unele~Preltrer.ee. 

, #r „ 8 ' 17 ot lhe Guardians and Wa 

Aot the Court is bound to take the Mahome« 
Law into consideration indeoiding as t 3 wh 
to be aejeoted bs a guardian lot minor Mahoi 
dan. The husband ia the, most unsuita 
guardian lor a girl, who has not attained 
®gft ol fiu^rty. j jit la, dwirabla that I 
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guardian of the person should also be the 
gnardian of the property. Under the Maho- 
medan Law the mother is a preferential 
guardian over a paternal uncle of a boy who is 
under 7 years ol age and even if be is above 
seven, the Court, which fakes the cplaoe of a 
father, can appoint the mother in preference to 
the paternal unole ae the guardian. [Batten, 
A.J.O.) MAHAMAD KHAN V. SULTAN BEGAM. 

43 I.O. 849. 

S. 17 (3) — Considerations— Wishes of 

minor. 

A boy aged 14 years and a girl aged 16 years, 
are old enough to form an intelligent prefer- 
ence, eooh preference is strongly ertitled to 
consideration under 8. 17 ( 3 ). 9 Mad. 391 , Dise ; 
16 Bom. 307 ; 12 All. 213 ; 26 Cal. 881 ; 23 
Cal. 290 ; 22 M.L.J, 247, Foil. ( Stanycn . 
A. J.C.) Batoolal v . Mbs. Ekstrand. 

12 N.L.R. 33 = 32 1.0, 977. 

Si. 19 and 23 — Application for guard- 
ianship by father is not competent. 

An application by a Hindu father under 
8. 19 of the Guardians and Wards Act is not 
oompetent. The application should be under 
8, 26 of the Aot asking the Court to direct the 
retorn of the boy to the father. Under the 
Hindu Law the father is the natural guardian 
of hie minor eon and he can apply to the Court, 
f hie ward leaves or is removed from his 
custody, for an order for the minor's return, 
and the Court will, if it is of opinion that it 
will be for the welfare of the ward to return to 
bie guardian, make euoh au order. (Macleod 
C J. and Shah , J.) Bai Tara v MohanlaL 
LALLUBAI. 24 Bom. L R. 779 = 

1922 Bom. 405. 

8. 19— Father, if can 6e appointed 

guardian . 

The Court has, subject to iho explanations in 
8. 19 of tbe Aot, no power to appoint 
a father the guardian of the person of 
his children and where the Court does eo the 
order of appointment is without jurisdiolion and 
oan be called in question. [Lindsay, J.O.> 
Mushaf v . Mohammad Fa wad. 

21 O.C. 194 = 48 I.C. 60 = 3 O.L J. 616. 

-—8. 19 — Scope of — Appointment of 
guardian— Father. 

Where the parties to a case are not European 
British aubjeota, 8. 19 of the Guardians and 
Wards Aot lays down in clear and uomietakablo 
terms that the Oourt is not authorised to 
appoint or deolore a guardian of the person of a 
minor whoee father is living, unless that father 
ia unfit to be a guardian. There is no reason to 
suppose that an application by the falher him- 
self was intended to be excepted from the 
provisions of the seotion, Tho view of the 
legislature presumably ia that the father ie the 
natural guardian and does not require appoint* 
ment. {Brown, A.J.O,) Ramjan KHAN v< 
Marian Bibi. 4 O B R. 143- 

1928 Rang. 180. 
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1890), S. 19. 

S. 19 (b)— Nilural guardian iicing — 

Court whether can appoint another guardian 
— Minor absent. 

Djring the natural guardian** life, a Court 
canuot appoint another guardian under S. 19 
unles3 in its opinion, the natural guardian is 
unfit, and since a guardian is appointed in the 
interests of the minor, it canuot appoint one, 
if the minor i* absent and his interests are not 
considered. ( Lord Parker ) Mrs. ANNIE 
BesaNT v. NarayanaiaH. 33 Mad. 807 = 
41 I. A. 314 = 27 M.L J. 30=18 C.W.N. 1089 = 

1 L W. 620 = (19l4» M W.N. 585 = 
16MLT 163 = 23 C L J. 233 = 
16 Bora. L R 625 = 24 I G. 230 = 
12 A L.J. 1155 (P C ). 

S 19(b) — Father living — Appointment 

of guardian . 

When the minor’s father is living no other 
guardian om be appointed, unless he is in the 
Court's opinion un6; for the appointment. 
(Oldfield and S'shaglri Aiyar, JJ.) 80 BEA- 
MANYA PILL AY V. AMMAYEE AMMAL. 

2 L.W. 331= 29 I C. 740 = 
11914) M.W.N. 414. 

S, 19 (b' — " Father "—Meaning of. 

"Father * in 8. 19 <6; moans father of a child 
born in wedlock and not the natural of puta- 
tive father. Following Hindu and Mahometan 
Laws the Guardian and Wards Act does not 
recognise the father as the guardian of hie 
illegitimate child because the only point to be 
considered id appointing the guardian cf a 
minor is his welfare. (For, C.J. and Twomey t J.) 
Ma Myo V Maung Kyan. 

9 Bur. L.T. 203 = 36 1 0. 646 = 8 L.B.R. 415. 

8 19 (ci— Property of minor under 

Court ot Wards — Application by husband for 
guardianship of person. 

Where the property of a minor is under the 
Coutt ol Wards the Court oannot appoint or 
deolare even the husband of the girl as the 
guardian of her person. ( Hayward , J.C.) 
Haji Mahomed Bardio. In re. 

24 1 0. 944 = 7 S.L.R. 199 

- — 8b. 20, 27 and 33 —Guardian dealing 

with ward's money— Investment— Duty to 
account lor profits — Breach ol trust. 

A guardian stands in a fiduciary relation to 
his ward and is not allowed to make any profit 
out of h in office ; and he is bound to deal with 
the property of the ward as carefully as a mao 
of ordinary prudence would do. If the ward's 
moneys wero used by the guardian in hie 
business, the latter would be bound to account 
for the profits ho had made out of the use of 
that money or could have made but for his 
gross or wilful default. Every plain neglect 
of duty by a guardian amounts to a breaoh of 
trust and ho must compensate his ward for any 
loss oooasioned thereby. Prima facie it is the 
duty of a guardian to invest moneys belonging 
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to his ward and 8. 33 of the Aot provides 
means by which a guardian may obtain assist- 
ance of the Court in his dealings with bis 
ward’s funds. (Broadway and Abdul Raoof, 
JJ.) Labhu Ram v. Bbagmal 

54 I.C. 926 = 157 P.R. 1919. 

— S. 21 — " Guardian ” — Meaning — 

Minor s tep mother if can be appointed — 
Purdanashin la ay— Appointment as guardian . 

There is no inflexible rule of law that a 
purdanashin lady should not be appointed 
guardian of the person and property of her 
infant son. She should not be appointed 
where her appointment would not be to the 
advantage of the infant. The word " guard- 
ian " in 8. 24 refers to the guardian of the 
person of the minor. A miner 6tep-mother is 
competent to act as guardian of the person 
of her infant step-son. 5 Bom. L R 642 ; 
3 Bom. 2, Rel. 'Mookerjee and Beach-rott. JJ). 
8undar Moni Dai v, Bang 8idhar 
Patanik. 18 C.W.N. 160=16 I C 900 = 

17 C L J. 403. 

S. 24— Marriage of rninor — Court's 

power to restrain, 

The Court is not bound to assume responsi- 
bility for a minor's marriage but the Court 
may restrain a marriage if it ie unsuitable even 
though the guardian has given hi° consent. 
But the Court will not interfere when the 
minor becomes competent under her personal 
law to oontraot a marriage. iPigg^t and 
Walsh, JJ.) Mahomed Fas*hat Ullaji v. 
Tahaira Bibi. 40 I.C. 136. 

8. 24— Marriage ol miner — Court's 

duty • 

It is no part of a Court’s duty under the 
Guardian* and Wards Aot to assume direot 
responsibilities for the marriage of a minor 
girl. The Court must leave the matter to bo 
settled by the parties themselves and decline 
either to sanction or prohibit the marriAge. 
22 Bom 509. Ref. ( Kensington . C.J ) Lal 
Singh v. Sham Lal. *8 P R. 1914- 

27 I.C. 381 = 201 P.L R. 1915. 

Si 24 and43-C. P. C. (Act V of 

1908) S. 115 —Order not warranted by Act— 
Revision . 

Where a District Court purporting to act 
under the Guardians and Wards Aot made an 
order directing a person to pay a certain sum 
to the guardian of minor od a petition presen- 
ted by the latter askiDg the Court for permis- 
sion to give the minor in marriage and also for 
directing that other person to pay a fixed pura 
to the guardian. Held, that the order of the 
Judge directing amount to be paid waa not 
warranted by the eeotion of the Aot and could 
be sat aside under 8. 116 of tho O. P. O* 
(Abdur Rahim and Spencer, JJ.) KOMANA 
80MAKKA V. KODIDALA PEDDA RAMlAH. 

38 Mad. 39 — (1911) 2 M W N. 819- 
18 1.0. 281 = 22 H.L.J. i99. 
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-3. 24 — Marriage of ward— Power of 

Court . 

A District JaJge is competent to sanction tbe 
marriage of a minor girl under tbe guardian- 
ship of one appointed by the Court with a 
partiouiae bridegroom. Under the Bhia Jaw 
euoh a minor girl who has attained puberty 
and tbe age of discretion has an absolute right 
to marry a man of her ohoice subject always to 
tbe Disinoi Judge's superintendence and veto. 
{Mulltek and Atkinson , JJ.) ABBASI t>. 
Mustafa begum. 52 I.C. 998. 


——3. 25 — Welfare of minor — Enquiry — 
Practice. 

In deciding the question of a coetody of a 
minor the welfare ot the minor alone is to be 
considered. All that the Court has to do js to 
satisfy itself, what is best in tbe interests of 
tbe minor and is not bound to make a 
protracted enquiry. {Scott- Smith, J .) JUGOO 
KAUR v. DUBGA DAS. 209 P.L.R. 1914 = 

27 I.O. 257 = 150 P.W.R. 1914 


1 1 3. 23— Father ’$ right to custody of 

minor child . 

The father has a right to oustody of a minor 
child. (Oldfield and Venkaiasubba Rao , JJ.) 
Bhri Raja Bommadevaba Satyanaba- 
YANA v . NaRaSAYAMMA. 10 L.W. 173 = 

1924 Had. 43. 


. . W ' Custody* t — Meaning o/— Sept 

rate suit by guardian , if lies. 

The word 1 oustody • in 8. 25 inoludee hot 
actual and ennstruotivo custody. A guardia 
appointed under the Guardians and Wards A< 
is only entitled to apply under the aot for tb 
oustody of the minor and cannot bring 
separate suit, A guardian who has not actu< 
OQBtody oan apply foe an order for return t 
oustody when the person who has actual oustod 
repudiates to the guardian^ knowledge tb 
right of tbe guardian to the actual or leaf 
oustody of iho minor. (Sadaiiva Aiyar an 
Napier, JJ.) MOHIDEEN IBEAHIM NaOBI t 
Mahomed ibbahim sahib 39 Mad. 808. 

88 1.0. 894 = 30 M.L.J. 23 


- —8. 25— Custody, applications fer com 

lions. 

Whero a wmd leaves or is removed from t 
custody of a guardian of tbe pereon it is od 
to the guardian to apply under S. 26. 
snob a ease it is not essential that there sbou 
be a certificated guardian belore euob on app 

“ ‘I *nd Shah, JJ.) Dayabh 

RAQHDNATHDAS v BAI Parvati. 

89 Bom. 438-28 1.0. 897 
17 Bom. L R. 3s 


8. 98— " Quiriian and Qustodu 

1 r e a‘t£iti. 0, ~ Dehaal,0n o/en * uir V b * Ccmr 

Tho expression “ guardian - in 8. 36 of » 
Aot is not oonflned to statutory suardia 
appointed under the Aot St a 
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person having the oare of the person of a mioor 
or of hie property or both of his parsoD and 
property. Bach a person need not necessarily 
be the de facio guardian of tbe minor. The 
“ oustody " referred to in B. 25 o! the Act 
ioo)ude9 both the aotnal and constructive 
custody. The dnty cf enquiry under that section 
ot the case ie oast upon the Court and cannot 
be delegated [Lindsay, J.C.) 1IDSHAF v, 
Mohammad Jawad. 2i 0 C. 194 = 

48 I.C 60 = 8 O L J. 616. 

S. 27 — Unauthorised act of previous 

guardian— Ratification. 

A guardiau appointed under the Guardians 
and Wards Act cannot ratify the unauthorised 
aota of a former guardian ; this can be done by 
the minor alone on attaining majority. ( Mitirc , 
A. J.C.) BHANKAR 0. GOVINDA. 

3* 1.0. 311 


■ — S. 27 — Acknowledgmtnt of barred 
claim. 

It iB unwise on the part of the guardian to 
admit chat his wards were liable lor the debt 
when the debt oould not be legally recovered 
owing to tbe lapse of time. (Lindsay, A. J.C. I 
BANKEY LAL t> 6WAMI DAYAE,. 

2 U P.L.R. (J C.) 82 = 7 OL.J 207 = 
66 I C. S 28 = 23 O.O. 27. 


— “ 27 — Rent due by guardian in respect 

of properly in hands of mortgagee— Liability of 
minor to pay rent. 

There is nothing in 8. 29 to prohibit a lease 
being taken by the guardian ol property belong- 
ing to the minor Irom a petoon holding the 
same under a mortgage made for legal neoessity. 
The lease, while it imposes upon the minor the 
liability to pay root brings with it, a oorres 
ponding gain and the traosaotion ie, if benefisial 
to the minor, of a nature within the oompstenoe 
of tho guardian binding on tbe ward, (ffan- 
ha.ya Lai, J O.) GUB DlN v. DORQA Din. 

54 I C. 19 — 2 U. P.L.R, (J O,) 82. 

S. 21— Remission of rent by guardian. 
A guardian has a discretion under B. 27 to 
allow a remission of rent to tho tenant on 

KS?" r “ ,Q " other eouroe of irrigation 
though the tenant has no legal right to claim 

th?fW n A' ^ ho . ward Bot having repudiated 
the Guardian a Aot ro ’M be doemod to have 
ratifiod it. 28 I.O. o. (Pawoett. J.O. and 

8B.oma A ^° GHOLAM MAHOMAD V . 
8BABEB8INQH. 38 I.Q. 8 = 8 S.L.R. 222, 


77~ S 29 —Contract tor sale by certificated 
guardian— Suit for damages for breach of, 

. by V Br ‘j fioalBd guardian on 
behall of the minor, for the sale ol immoveable 

property with the eanotion of tbe Court is a 
valid contract and a suit for damages f 0 ' t the 
hreaoh thereof is maintainable. 39 Oal oga 
P.0 , Dist. (Spws and Lyle, JJ j Babd 
BAM B. SAIDDNISSA. V a* J® 

« 1.0. W-ttlBS 
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St. 29 and 30 — Sanction— Stile long 

after , invalid . 

A trausfer 15 years after the sanction grant- 
ed by the Dt. Judge, cannot be held to be in 
pursuance of the sanction. ( Griffin and 
Chamier, JJ.) SHAMINATH v. LALJI. 

33 All. 130-18 1.0. 231 = 11 A.L.J. 107. 

- 8a. 29 and 30 — Transfer without sanc- 
tion of Court— Sanction obtained under O. *21, 
R. 83, C P. Code— Effect of . 

The oertifioated guardian of a minor sold tne 
property of the minor, *biob bad been attaoh- 
ed, with tbe sanction of the Court under O. 21, 
R. 83, O.P. Code, but without obtaining sanction 
under 8. 29 of tbe Guardians and Wards Act. 
Subsequently tbe certificated guardian sold tbe 
property with tbe sanotion of tbe Court under 
8. 29 of the Guardians and Wards Aot. Held, 
that tbe first sale was voidable at tbe option of 
the subsequent transferee but tbe subsequent 
transferee oan get back tbe property only on bis 
reimbursing tbe prior transferee whose money 
bad benefited the minor. 3 C L.J. 260, Ref. 
Under 8. 30 of tbe Guardians and Wards Act 
disposal of immoveable property by a guardian 
in ooDtravention of 89. 28 and 29 is voidable 
and could be set aside in a proper proceeding. 
Where therefore a person seeks to avoid it, he 
is in the position of a person who seeks equity 
and must do equity. Tbe sanotion obtained 
under O. 21, R. 83, C.P.C. does not oure tbe 
defect arising on aocount of tbe want of sanc- 
tion under 8. 29 of Guardians and Wards Aot. 
The scope of an enquiry under 8. 29 of the 
Guardians and Wards Act is entirely distinot 
from the scope of an enquiry under O. 21, R. 83, 
C P. Code. When an application is made under 
8. 29 of the Guardians and Wards Aot to a 
Diet r 10 1 Judge to sanotion a proposed aliena- 
tion, the matter to be considered is tbe benefit 
of tbs infant. When an application is made to 
an execution Court to sanction an intended 
transfer under O. 21, R. 83, C.P.C., the matter 
for enquiry is tbe protection of tbe execution 
oreditor. Compliance with tbe provisions of 
O. 21, R. 83, C. P. Code, does not render un- 
necessary tho fulfilment of tbe requirements of 
8. 29 of the Guardians and Wards Act in a 
case which falls within the scope of both these 
provisions of the law. ( Mookerjee and 
Cuming , JJ.) DlJENDRA MOHUN 8ABMA V. 
MANORAMA DA6I. 49 C. 911 = 

36 C.L.J. 326-28 C.W.N. 37 = 1922 Cal. 130. 

-8. 29— Lease by Court guardian for 7 

years — Sanction of Court not obtained— Lease in 
accordance with compromise sanctioned ly Court 
— Validity . 

A Court guardian granted a lease of tbe 
miner’s properties fer a term of 7 years without 
obtaining the sanotion of the Judge under 
8. 29 of tbe Aot ; but tbe lease was in accordance 
with a compromise entered into with the eano- 
tion of the Court. Held, as the sanotion of tho 
compromise by the Court under O, 32, R. 7, 
O. P. Code, signified that the compromise was 
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for the benefit of the minor, whioh is also 
what 8. 29 of the Guardians and Wards Aot 
signifies, the lease was valid. (Stephen and 
Muliick. JJ.) abddr Rashid v. Sheikh 
Khandkar. 68 1.0. 997 = 38 C.L J. 206. 

| Ss. 29 and 30— Manager of joint 
Hindu family— Appointed guardian— Mortgage 
by validity. 

The karta of joint Hindu family who is 
appointed guardian of minor member of the 
family under tne Guardians and Wards Aot 
oomes under the control of the Court and oan- 
not mortgage the minor’s share as karta. If the 
guardian mortgages the minor’s property with- 
out Couri’9 sanction the minor will; be 
equitably liable only if it is shown that the 
debt was aotually applied for tbe benefit of the 
minor. (Chafer jet and Newbould, JJ.) UPEN- 
dra Nath Bishwas v. 8hib Kumari Debi. 

92 I.C. 616-23 C.W.N. 631. 

— S. 29 — Mortgage by guardian without 

sanction of Court — Sale with sanction — Mort- 
gagee's right. 

A mortgage by a guardian, without sanotion 
of tbe Court, oannot be eoforoed against a 
purobaeer of the mortgaged property with 
sanotion of the Court, but the mortgagee is 
entitled to a decree against the guardian per- 
sonally for the mortgago amount. ( Fletcher 
and Shamsul Huda. JJ.) Rajani Kanta ROY 
v. Manmatha Natba Nandi. 46 I.C. 663. 

8. 29 — Contract by guardian to sell — 

Liability of ward. 

Where a guardian oontraot«d to sell the ward’s 
property, with the sanotion of the Dt. Judge 
at a prioe higher than that fixed in tbe sano- 
tion i? valid and enforceable against theminor. 
39 Cal. 232 (P.C.), Dist. (Chatterjee and New- 
bould , JJ.) Hellaluddin Mia's Wife v. 
Janaki Nath Sircar. *40 1.0 490 = 

22 G.W N. 477. 

S. 29 — Sale by guardian with Court's 

permission — Pardaoashiu lady— Fraud— T. P . 
Act t S- 41 — Bona fide purchaher for value. 

A sale by a guardian of tbe Wards property 
with the permission of the Court transfers a 
good title to the vendee whether tho guardian 
is a pardanashin lady or otberwipo, aod the 
mere fact that the guardian is a female does 
not raise a presumption of fraud practised cn 
tbe Court. A purchaser from nuoh a purchaser 
for consideration is a bona fide purchaser for 
value without notice of fraud. (Fletcher and 
Richardson , JJ.) JADU NATH ACHARYA v. 

Tarak Chandra Chatterjbe. 

28 I 0. 810. 

Sb. 29 and HO — Mortgage in excess of 

sanction voidable. 

A mortgage of the minor's land in exoess of 
that, for whioh sanotion was granted to the 
guardian is voidable at tbe minor’s option 
especially when the mortgagee knew the term* 
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of the aanotion. 16C.W.N. 715, Dist. (Stephen 
and Halmioood , JJ.) HeiDOYNA v . 8HBI 
Nath ch/ kbavabt 19 l.G. 621. 


S. 29 — Letter reducing rent — Lease 


lets than five years— Validity. 

Obiter.— 8. 29 doea not forbid tho passing 
of a letter by a guardian reducing the rent pay- 
able under a lease for a term less than five 
years. [Qharfuddin and Ccxe , JJ.) GANENDBA 
Mohan Chowdbuby v. Gya Prasad 
Tewabi. 16 I.Q. 62. 


Ss. 29 and 33 — Transfer by guardian 

without Court's permission— Avoidance— De- 
fence— Restoration of benefit. 

A mortgage by the guardian of a mmor with- 
out the Court’s permission is not void but 
only voidable by the minor and tho latter can, 
without bringing an aotion to set it aside plead 
his intention to rescue it when an action is 
brought to enforce it but he must restore any 
benefit he might have received thereunder. 
{Jenkins, 0 J. and Chatttrjee , J.) Hem- 
CHANDBA V. EjALIT MOHAN KAR. 

16 C.W.N. 715 = 14 I.Q. 818 = 
16 O.L J. 837. 

8a. 29 and 80— Hals without ptrinis 

sion of Court . 

A ealo by a guardian without the Court’s 
permission is voidable under 8s. 29 and 80 
of the Aot oven though tho transaction was 
for the minor’s benefit and a perfeotly honest 
one. (Coze, JJ K*rnikhan v. 8ALAMUDDI. 

18 I.Q. 694. 

-8a 29,30 and 31-Safe by certified 

guardian with permission of the Court— Fraud 
on Court— Title of vendee . 

A eale by a certificated guardian of the pro- 
rty of a ward with the permission of the 
Court, transfers good titlo io the vendees 
unless tho Court’s pormiaeioo was obtained 
by fraud. (Le Rossignol and Martineau* JJ.) 
MU6S/MMAT RAHUNI v. MUBSa&IMAT HUS- 
SAIN BlBI. 62 1.0, 841 = 73 P.R. 1919. 


, * V Sa * 29 and 30— Aliinalion by certi- 
ficated guardian conte ary to 8 . 92— Right to 

A certified guardian under the Guardians and 

imt d8 ^ A u t 0 18 DOt ,fee ,ro m the limitations 
imposed by 8. 99 of the Aot beoause he or she 
ia alB° an aotual guardian. 8. SOJof the Aot 
gives a minor a right to avoid a eale made in a 
oonlraventKm of 8. 99 even if thejwhole of the 
sale price was epent in benefiting him 
(Ohi*.j,j.) 8 hib lal «. sham Das.* 

#1 ?i R f - “i®" 110 P L R. 1918- 
47 10 308—1*0 P.W.R, lflla 

.8. 99 of the Aot doea not apply to trnn 0 r._ 
^property made<bn behSlf oflgbm. bTiSS 

Vol. 1II-49 
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guardians ad litem and no sanotion of the Court 
is necessary, (Shah Din and Wilberforce, JJ,) 
MT. BabkaT v . MT. Jamila. 44 I O 834 = 

61 P.W.R 191& 


— ; — 8s, 29 and 30 —Transfer of Property 
without sanction — Liability of minor — Duty to 
restore benefit . 

The restrictions on the powers of a guardian 
appointed nnder tho Guardians and Wards Act 
oan be enforoed only to suoh exteot as is laid 
down by the provisions of that Act 45 LA. 78 
(P.O.) Dist. A deoree directly affecting the 
minor’s immoveable property cannot be passed 
in respect of a transaction entered into by a 
certificated guardian on behalf of his ward 
without the sanotion of the D strict Judge but 
a simple money decree can be passed against 
him to the extent to which he is found to have 
benefited by the transaction. ( Kanhaiya Lai 
and Lyle , a.J.Cs.) Lada PORU6HOTAM Das t>. 
Nazir Husain. 54 ] 0. 846=6 O.L.J. 613. 


— 8. 30— Order under —Not appealable , 

An order under 8. 80 of the Guardians 
and Wards Aot is not appealable. (Piggott and 
Walsh, JJ.) Laohmi Prasad v. Baldko 
Dube. 44 A. 458=20 A.L J 390 = 

1923 All. 14 (1). 

78 . 80 — Hypothecation of minor's pro- 
perty without permission of District Judge — 
Voidable— Restitution of benefit . 

Under 8# 30, the hypothecation of immove- 
able property of a minor by his guardian with- 
out the permission of the District Judge 19 
voidablo at the instance of tho minor, bat if 
the amount for whioh an hypothecation of 
minor’s property was mado, was received (or the 
benefit he oannot avoid tho hypothecation 
without a refund of the money by whioh 
he has been benefited. 22 Mad. 289. Poll. 

( Banerji , J.) Nur Busse v. Rukum Bingo, 

11 1.0.764 = 8 A LJ, 754 

8. 30 -Guardian under Act of 1864— 

Alienation by, after Act of 1890 without sanc- 
tion— Validity . 

A guardian under Aot, 1861, oannot validly 
alienate the ward’s property without sanotion 
after the Aot of 18S0 oame into foroe. Aliena- 
tion without sanotion is void. (Scott, Cl.J. 
and Beaman , J.) Shankerbhai Kashi- 
BHAI V. RAISINAOI JaSWANT 8INQI. 

42 I.Q. 908 = 19 Bom. L.R. 80ft, 

8 « 30— Transfer of minor's interest in 

decree — Judgment-debtor , if can impugn • 

A judgment-debtor oannot object to the 
transfer of a minor’s interest ia the deore. 
made by bin oertifled guardian without th. 
leave of the Distriot Court so ns to prevent Its 
oveoution by the transferee. ( Beachcroft and 
Walmalty, JJ.) Jaqbandhu Paul Hala- 
DHAri PAUL. Il I.O. 989-27 O.L J. 110. 
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GUARDIANS AND WARDS ACT (VIII of 

1890). S. 30. 

S. 30 - Mortgage brj certified guardian 

without Court's sanction — Avoidance — Restora- 
tion of benefit . 

When a certified guardian cf a minor exe- 
cuted a mortgage of the miner’s property 
without the District Jurge’s sanction therefor, 
the minor desiring to avoid the transaction 
mu a i 6*st restore all the benefice which he has 
in fact received and the mortgagee on his part 
i3 bound to show tee extent of the application 
of the money for the bsoefi*. of the estate cf the 
minor. When in the case of a mortgage bond 
by a certified guardian, the rate of interest was 
R3. 7 8-0 with annual rents which rate was 
not sanctioned by the Court it was held that 
the mortgagee was entitled to not more than 
12 per cent, simple interest. [Chatterjee and 
Richardson , J J.) MaNSRAM DaTT v. AHMAD 
HUSAIN. 37 I.C. 280 = 21 C.W.N. 63. 

S. 30— Loan taken by guardian — 

Avoidance— Restoration of benefit. 

Where there has not been a sanction of the 
District Judge but it is clear that a guardian 
could not have succeeded in borrowmg money 
unless he pail interest and the loan was in 
tha interests and (or the benefits of the minor 
under 8. 30 of the Guardians and Wards Act 
the minors could be allowed to go back on the 
agreement only on condition that they cn 
their par: restored all benefits which they had 
received under it, ».e , that it is the principal 
amount and a reasonable rate of interest there- 
on (9 per cent, reasonable). A guardian’s 
agreement to pay interest and to make it a 
charge on proof though not sanct'onei by the 
District Judge. i3 not void but only voidable 
under 3. 30 of the Guardians and Wards Act at 
the instance of the minor. (Rattigan and 
Rossignol , JJ., MaHAMMED TSMail v. GOUB 
PraSAD. 34 I.C. 916 = 24 P.R, 1916. 


QU1RDIANS AND WARDS ACT (YIII of 

1890). S. 31. 

8. 31 —Permission— When to be grant- 
ed — Inquiry— Necessity for. 

S. 31 of the Guardians and Wards Act 
requires that permission to a guardian to do 
3Dy of the acts mentioned in 3 *29 shall be 
granted only in case cf necessity or advantage 
to the ward The order granting the perm s- 
sion should also recite the necessity or advan- 
tage. Bet though co inquiry is ioau uted, 
the order doe3 net become void. (M :oke r j *e 
and Rankin . JJ.) PROHLAD CHANDRA 
CHOWDBURY V. RAMSARANi CHOWDHURY. 

33 C L J 213 = 1924 0 420. 

S. 31 — Mortgage by guardian— Or air 

cf Court— Duty of creditor. 

Where a District Jtd;e after b?icg satisfied 
by ix parte ei quiry, sanctions a mortgage on 
behalf of a miner, the lender if he acts tona fide 
need net go behind the order cr See io the 
application of the money unless he is a party 
to any fraud practised for obtaining eaDdicn. 
[Chatter jee and Newbould. JJ.) AKHIL 
Chandra Sah v. Gouri Shanker Shah. 

41 I.C. 302 = 21 C.W.N. E6l. 

S. 31— Sanction cl Court— Revocation 

of — Grant to guardian of power to sell — Pcicer 
o/ Court to stop sale . 

Even if a Court has given sanction uoder 
Ss. *29 and 31 (1), it is not beyond the power 
of that Court to intervene and stop that sale if 
it fiod9 it would be detrimental to the ward’s 
interest. The Legislature dees not 'intend 
that a Court should give unfettered power to a 
guardian to sell an estate without firmg at 
least an approximate price. [Johnstone C. J. 
and Rattigan, J.) SULTAN SINGH v Hash- 
MAT ULLAH. 109 P R. 1915 = 

119 P.W.R 1915 = 29 I.C. 804 = 

38 P.L.R. 1916. 


8 . 30 — “ Any other person"— Whether 

includes creditor injuriously affected. 

The words u any other person affected there- 
by” in 9. 30 do no: include a creditor whom 
a transfer of property m’gbt injuriously affect. 

{ Rattigan and Scott-Smith, JJ.) LALJ1DAS 
v. CHAlTRAM. 75 P.R. 1914 = 

104 P.L.R. 1914 = 22 I.C. 829 = 
75 P.W.R, 1914. 

Ss. 31 and 47— Sale of minor's 

properties with Court's sanction— Re-sale if 
can be ordered— Duty of Court . 

A District Judge giving an unconditional 
sanction to a sale of a minor's property by a 
guardian cannot after i*s execution and 
registration order a re-salo thereof. A District 
Judge should look after the interest of minors 
and see that guardiaos do their duty and file 
proper accounts and furnish security at the 
time of their appointment. ( Richards , C,J. 
and Banerji , J.) PBEMSUKHDAS v. LACHA- 
MAN TEWARI. 46 I.C. 541. 


Sa. 31 and 43 — Sale of minor's pro • 

erty— Sanction of Court — Misrepresentation 
nd frau-i of guardian — Suit to set aside tale 
y miner— What must be shewn. 

A suit to set aside a sale of a minor’s pro- 
erty made on his behalf during bis minority 
rith the sanction ol the District Judge by his 
ertified guardian, cannot be maintained 
aecesalully unless it can be shown that, the 
udge’s order was illegal or that the sale !was 
ot in conformity with that ctder, or that -the 
rcceedinge were vitiated by fraud cn the part 
f the purchaser. Fraul and misrepresentation 
n the part of the guardian dees not render the 
ale illegal ucle=s i: is showo that the pureha- 
er was privy to the fraud or at least was aware 
f it. Therefore, a bona fide purchaser is.suffici- 
Dtly proteoted by the fact that the sale had 
he sanction of tb« District Judge. 5 Cal. 363 l 
2 1 Oal. 595 ; 31 Bern. 690, Expl. (Kanhaiya 
t al and Daniels , A J.C ) 8ATBENBAN SINGH 
. Ganga Baksh Singh. ° ^ 6 O LJ. 39 = 
49 I.C. 375-1 U. P.L.R. (J 0) 24. 
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4UARDI1NS AND WARDS ACT (VlII of 

1890#, 8. 31. 

3, 31 (2* — Sancton cannot cure inker • 


enl defect*— Suit by minor to set aside the sale 
— Onus . 

Per Spencer , J. — Sioctioo or court given 
under 8. 91 of the Guardians and Wards Act 
will not ouro inherent defects that may exist 
in a sale by a guardian. It is only prima facie 
evidence that the transaction was a good one 
and the minor may at any future time have it 
eet aside on the ground that it was fraudulent 
or improper, the burden of proof being in the 
first inaUnoe on the minor. Per Bamesam, 
J.— The true rule as to the effeo; of the sanc- 
tion ia that it throws the onus on the minor to 
show that the alienation was improperly made 
contrary to the usual rule requiring the pur- 
chaser to eetablieh the validity of the aliena- 
tion or that he aoled with due oareand caution 
after making euoh tcquiry as an honest nnd 
prudent man would make. It is not neoessary 
for the minor seeking to impeaoh the trans- 
action to loiko out fraud on the part of the 
purchaser. Per Spencer, J.— Where the order 
granting sanction toe a sale by a guardian did 
not recite the necessity for the same but simply 
ran thus ; — “,In the circumstances, the sale of 
9 acres in full satisfaction of the mortgage 
debt is sanctioned,” held, that the order did 
not comply with 8- 91 (2) of the Aot. (Spencer 
and Bamesam, JJ.) Nae,Laka Venkata- 
SW AMI V . RUGA&l VEEBAMMA. 

.. r « Mad. 429-42 M.L.J. 333 = 
18 L.W. 373 = (1923) M W N. 3&7- 

1922 Mad. 138. 


— -*S. 31 [2)— Permission to sell— Neces- 

s*ty not mentxonei-Effect- Section imperative . 

8l . {2] iQ , m '<jdatory and not merely direo- 
ord V whioh WW to recite the neoes- 
\£LlV* ht advanta * e of « thQ transfers is not a 
d / and °, aooot b0 as sufficient 

jT bVnkpvV 6 .^ th * Ruardian - 

Lal V ' Dayal. 

23 O.O, 72-7 0 L.J. 207 = 66 1,0, 323 = 

2 U.PL.R. (J 0) 82. 


ZI7 r~ a * 31 j 3 ' (a)^-Bona fide sale of vjinor'a 

V optrty Condition* precedent and subsequent. 

illptil 

direction mi 0 ,;*' th?* .‘ST, W,t , h , tha '•«« 

rtses: ass? : b h ;£ s^s 

oo-owners was sold goes to b^*!***^ ^ U,k 
Mm of the ealei of ffae B h«ea n ih \ bona 
(Chitty and Richardson, JJ ) DyaJ vd? 018, 
s»bai 0b andba Deo S«!*S.*f,E 


GUARDIANS AND WARDS ACT (VIII of 
1890/, S. 34. 

S. SI (4) — " Any person," meaning 


of. 

The words •' any person” in B. 31 of Aot 
VIII of 1890 means any person interested in 
an application made od behall of a minor not 
merely his friends or relatives. {Abdur Rahim 
and Sundara Iyer, JJ.) Raja Ven’UGOPAL 
BAHADOR V. THIROMAL KANDAMA. 

83 Mad 743 = 11911) 2 M W N. 168 = 
10 M L.T 239= 11 I.C. 946=21 M L J. 888. 

■8. 32 — Inlereit in a trust— Protection 


by appointment of guardian. 

A minor's interest in a trust oan be protected, 
and the benefits thereof secured to the minor’ 
by the appointment of a guardian of the 
property of the minor in respeot of the interest, 
( Piggott and Walsh. JJ ) KHATUN Begam 
o. Ejaz AHMAD. 39 All. 288 = 37 I.C. 888 = 

15 A.L.J. 132, 


- “8*. 32 and 43 — Order of suspension — 

Guardian— Curtailment of powers of. 

Until the guardian is actually removed or 
discharged he remains a guardian though with 
curtailed powers and the Court bas authority 
under the Aot to pass such orders as are 
neoessary for the proteotion of the minor’s 
property. An order of suspension of the guar- 
dian can be passed by the Judgo under 8. 32. 
tBeachercft and Walmsley, JJ.) URMILA BUN- 
dsri Disr v. Rati Kanta Saha. 

401 C. 397. 


a ,• 8 ‘. ^4 — Marriage of minor female — 
Sanction of Court— Application by guardian— 
Opposition of relatives, 

Oooe a guardian is appointed under Iho Guar- 
diaos and Wards Aot, any application for the 
marriage of the minor by tbs guardian must be 
considered from the point of view of benefit to 

!led m t , 00 h r ’ ft n d “r teIation tha ‘ might be enti- 
hu»i - hn? h T d 00 the ap P li3atio ° will be 
jt Us 'true l U ? h ° PP ° 8itioa mUBt b « considered 
™ luB and oauQOt bo considered as 

the ma!ri t0 bar J« lh ? Oourt RiviDK BAQ otion to 
a.vM ^ Re ' (af<M/eod . O.J. and Shah J ) 
GAND GOPAD 80NAB «. DaTTATRPYA 
Lax man Potdar. 24 Bom. 5E 

1932 Bom. 838. 


./ ou,rdt, °> mr”* 

DeJti® TT hl * 8 °A P0Wec atUoh tbo pro- 
perty of the guardian or his surety (or tha 

purpose of reahsing the balance. 8. 35 of h! 

RADHAKISHAN o. KdUSHI RAM. * 

1923 Lah. 508 il). 
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GUARDIANS AMD WARDS AOT (VIII of 
1800), 8. 34. 

Ad order appointing a person as guardian 
though appealable as soon as it is made, does 
not become effective or entitle the guardian to 
act as suob, until he has furnished security. 
Failure to furnish security ia a ground for 
removal of the guardian. I Harrison, J ) MT 
Khusal Devi v. 8ukh Dial. 71 1.0. 672. 

8a. 34 and Zl— Direction to guardian 

to deposit money due to minor — Not appealable. 

Where a guardian is directed to deposit in 
the Court the money due to the minor there is 
do appeal against the order but it may be 
corrected on revision for proper reason. (Aidul 
Raoot, J.l Radba Kishen v Kbushi Ram. 

67 I C. 309. 


Ss. 34 and 33 — Surety bond — Right to 

sue — Assignment by Court— Breach ot the con- 
ditions of the oond— Remedy— Procedure — 
Limitation . 


The Court is the obligee under a bond execu- 
ted by sureties uuder 8. 34(a) of the Guardians 
and Wards Act and can alone sue on the bond 
in the absence of an assignment in due form 
of law. The fact that the principal bond 
executed by the guardian is lost would not 
prevent tbe bond beiog duly assigned. Where 
there has been no order of the Court directing 
the guardian to exhibit accounts to pay or 
apply the balance found due under 3. 34, Cls. (6) 
to (e) of the Guardians and Wards Act there is 
no breach of the conditions of the bond and a 
suit on the bond assigned by the Court is not 
maintainable. Obiter: — In the case of bonds 
under the Guardians and Wards Aot the pro- 
per procedure is to get bd order to pay against 
the guardian under 8. 34 (d) or a decree 
against him, and if be fails to satisfy the 
order or deoroe, then to sue the sureties in res- 
peot of this breaob as to which tnere will be 
no defeuco. Tbe period of limitation is that 
presonbed by Art. 69 of the Limitation Aot 
except where the bond oharges immoveable pro- 
perty. ( Wallis . C.J. and Seshagiri Aiyar, J.) 
KBI8HNA GHETTIAB V. VENK AT ACBELLA 
OHETTIAB. 42 Mad. 302 = 36 M L J. 114 = 
25 M L T. 229 = 11919) M.W.N. 468 = 
49 I C. 987 = 9 L. W. 278. 


8. 34— Appointment of guardian on 

condition of furnishing security— If restricts 
Court's general powers to impose conditions if 


ultra vires. 

B. 34 doe 9 not deprive the Court of its general 
power to impose conditions on guardians 
,nd so tbe appointment of a guardian condi- 
tional on bis furnishing .security is not ultra 
vires- ( Ayling and Qeehagxrt lyer % JJ.) 
RrTRIiA NAlCK V. RAMA AIYAB. 

81 ”“ 1 ."— 


Bg 31 and 4T —Order fixing amount 

under 8. 34 («)— Appeal. 

No appeal lies from an order under 8. 34 
fixing the amount to be applied for tbe main- 


GUARDIANS AND WARDS AOT (VIII ot 
1890,. S. 14. 

tenance, education and advancement of the 
ward and the persons depending on him. 

( Oldfield and Napier , JJ.) GOPAMMAL' v, 
SB1NIVASA IYBNGAB. 27 1.0. 921 = 

28 M L.J. 91. 

— Ss 34(a) and 43 — Order appointing a 

person guardian subject to his furnishing • secu- 
rity within a time— Failure to furnish — 
Penalty . 

Where a person has been appointed guardian 
of a minor bubjeot to bis furnishing security 
and he fails to furnish security within a 
certain period he nevertheless renders himself 
liable to penalty provided for in 3. 45 of the 
Aot. [Piggott and Walsh , JJ.) JADDO TEWABI 
v. Babam Deo Singh. fli I c..88= 

17 A.L J. 377. 

Si. 34 (a) and 39— Failure to furnish 

security— Supersession of guardian . 

The District Court can supereede a guardian 
if he fails to furnish seourity within the fixed 
time. (Beadon , J.) BUTA v. Musammat 
BEG AM. 43 P.W.R. 1913 = 19 1 0. 609 = 

192 P L.R. 1913. 

S. 34 (b ) — Inventory -Sum to be allow- 
ed for minor's maintenance. 

It is eesential that when appointing a guard- 
ian for the estate of a minor tbe Court should 
direot the guardian to file an inventory or list 
of minor’s property in Court, and should allow a 
maximum sum for tbe maintenance, education 
and advancement ot minor, which sum should 
never be exceeded without the leave of the 
Court. [Richards and Tadball, JJ.) LACH- 
MANDAS V. RAMDAI. 10 I.O. 243. 

Si. 34 (c) and 41 (I)— Minor attain- 
ing majority— Power c / District Judge to review 
accounts— Right ot minor . 

A District Judge who has appointed a 
guardian and direoted him to file acoounts has 
to look into thoee accounts from time to time 
during tbe minority but wben tbe minor ha6 
attained majority there is no obligation on him 
to review the account or direot tho guardian 
to render tbo accounts afresh. But he has power 
to direot the ex-guardian to band over possession 
of all papers and aooounts to tho ex-minor who 
can take euoh atep9 as he might bo advised. 
(Richards. C J. and Banntrji, J.) MABOMBD* 
KBAS1M HOOSA1N V. AEMAD HOOSAIN. 

39 1.0. 179. 

S. 34 (c )— Accounts— Lump sum in lieu 

of rent- Agreement with mother of ward by 
guardian for exoneration from liability , the 
ward managing properties h\m K .elf If binding 
on ward. 

Where the guardian of a ward, to save himself 
the cost of appraising rents, agrees to pay a 
stipulated sum annually as the profits of the 
estate he is bound to take good years with bad, 
and if, in any year, the oolleotions are less, the 
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GUARDIANS AND WARDS AOT (¥111 of 
1890), 8. 84. 

jibs is hie, and not the ward's, An agreement 
by aguardian with the mother of his ward that, 
in consideration of the ward being allowed to 
manage the estate himself, the guardian would 
be indemnified against any suit for rendition of 
aooouats is not binding on the ward. Even 
though annual accounts are passed by the 
Judge the guardian will not be relieved from 
his responsibilities, [Kanhaiya Lai and 
Daniils, AJ.Cs.) Partab Singh v. Khurram 
Singh. 83 I 0. 75 - 6 OL.J. 407, 


•Si. 84 fd), 47 and 48— Order directing 


guardian to pay money — Examination of 
account s — If appealable. 

An order under 8. 34 (d) wbiob ie final uoder 
8. 48 direoting the guardian of a ward to pay a 
certain sum of money as balance due from him 
is not appealable, but it would be open to exami- 
nation by the High Court on the revision side, 
(Broadway, 3.) Ram Jab u. Chani. 

4 Lah. L J. 272 — 1923 Lab. 89 (1 ) 

-8. 84 (d) — Accounts filed in Court— 

■Pr.sumplion o/ correetneei — Guardian — Re- 
imfiurssmsni — Right to. 

A guardian who is epsoding more than the 
inoome of the ward'e estate upon the ward ie 
Dot entitled to recover the excess personally 
from the ward. Aooounte filed by the guardian 
into the Court and ohecked by it are presumed 
to bo correot. ( Lindsay , 3.O., GoPAD v. SABJU 

481.C. 899 = 21 O.C 74. 


; —8 34 (e) Court can ask guardian to 
apply income formainttnance. 

Under 8. 34 (e) ol the Act the District 
Judge has power to diroot tho guardian to apply 
for maintenance ol the ward suoh poctiou ol 
the tuoome ol tho property of tho ward as the 

72?*! !'?“ t0 time 9e " ^ t" direct. 

(Sftafi Din, J.) Najabat AOI u. MEHTab 
BIB!. 8* P R. 1912-96 P.W.R. 1912- 

14 1,0. 789-137 P.L.R. 1012, 


.7“ „„ Ss ' 84 <«) and 36 -Order direc- 
ting a guardian to pay a sum of monev to peti- 

8.V'U )[ exteuCablt « « decree— G. P, Code, 

Eutrdian of 3<1 0I ' M 

E"® 01 ® ward *° pay a certain sum of 

“p 0 and° . If D °, t ““ 0rd " nod8r 8 ' a U<) 

an d is, therefore, not executable as 
A deoreo. 86 Mad 89 TTnii , 0 - 0 , 

«»»> M.W.H. 6M-M i o. 


GUARDIANS AND WARDS ACT (¥111 of 
1890). 8. 89. 

YANA BALAJI NAGARKAB V. KASH1BA 
Kasheo Dandnaik. 22 Bom. L.R 633“ 

53. I.O. 213 = 44 B. 8fi2. 

8. 86— Suif against guardian — Leave 


of the Court obtained subsequent to suit — Effect* 
A suit brought against the guardian of the 
property of a minor under 8. 36 is maintainable 
though the leave of the Court is obtained 
subsequent to the filing. ( Macltod , O.J, and 
Heaton, J ) MAINHABI TABDI v. SHANKAR 
MORU TABDI. 22 Bora. L R. 787- 

57 I C 540 = 44 B. 602. 

Si 36 and 37 — Snif against reprts 


sentatives of guardian or manager for account - 
— 3/amminabiiiiy. 

Whero defendant was appointed manager of 
the plaintiff's property during hi* mraority 
under Aot XI of 1853 a suit by the latter after 
attaining majority against the manager for 
aooounts might, if the manager died pending 
the suit, be proceeded with against his heir, 
Bs. 96 and 87 of Guardians and WardB Aot 
appear to indioaie that a suit against the re- 
presentatives of a manager for an • account 
would lie. [Chitty and Ttunon , JJ.) MAHaraj 
BAHADUR 8INOH V BASANTA KUMAR ROT. 

18 I C. 876=17 O W N. 69l. 

8s, 36. 37 and 41 (3)— 8uit for 

accounts by minor apainsf legal rtprestniaiives 
of guaraian . 

A minor can sue the legal representative of 
his doooased guardian for accounts where tho 
guardian had died without rendering accounts, 
and 8. 41 (3) ie no bar to it. tShah D\n and 
Leslie Jon*a, JJ.) MDHammad JAMIL *. 
MehRAM BlBI. 65 P.R. 1918- 

124 P.W.R. 1918 = 46 1.0 417- 

122 P.L R. 19 1«, 

- S. 39— Removal from guardianship — 
Grounds —Negle et of education of minor. 

Where the father who was appointed guardian 
of tho person and the property of his minor 
son and who bad precarious means of livelihood, 
laid olaims to bis minor eon's money , negleoted 
his education, and took another wife. Beld t 
that the father was not a fit person to aot as 
guardian from the point of view of minor's 
welfare, and should be removed. (Tud&ait and 
Haflquet JJ.) GaNGA NARAiN V, KAUNBILA. 

18 1,0. 65-11 A L.J, 809. 


7 39 — Removal of guardian — Notice to 

shoxo cause— Essential, 

Ae person should not be appointed guardian 

of the person or the property of an infant 

without enquiry into his fitness for the offioe, 

-Si 8fl o. o ,, D0 * emoval of the guardian should bo 

atirn of guardkn-Mainfi'^?!'?* 1 r$ P r65 ™t' p * B8ed t ! 11 lh ° 8aacdian is informed o! tho 
1 vwra%an~Ma%ntalnab%hiy, oharges brought against him and is allowed a 

reasonable opportunity to explain and it 

possible to defend hie oonduot. IT O.W.N. 

653, Ref. {Uoolcerjee and Cuming . JJ) Jaoa- 

NN ta n Ohandra Tal. 

25 O.t.J, 119—86 1,0. 181—91 O.W.N. 688, 
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GUARDIANS AND WARDS .ACT (Y of III 
1890 . S 89. 

S. 39 — Removal of quardian — Appeal 

— Nonce to show cause essential before removal. 

When the question is whether the guardian 
has been properly removed, the order o i removal 
is appealable. The Court has to proceed ooder 
8. 39 after informing the present cuardian 
under what clause or clauff® of S. 39. he is 
being proceeded against. [Coze and Chatter- 
jee, J J.) MAHADEO MONDAL V. BlDHI CBAND 
MONDAL. 27 J.C. 28 = 20 C L.J. 298. 

39, 47 and iS— Revocation of 
crder of appointment— Appeal. 

An order revoking a previous order appointing 
a guardian upon a misrepresentation of facts 
could not be questioned by way of appeal under 
8. 47 a9 the order was not made under any of 
the clauees of S. 39 of the Act. S 48 does not 
preclude the District Judge from reconsidering 
his order. ( Hooker jee and B'achcrc/t, JJ.) 

Rasbmoni Dasi v Ganada Sundabi Dasi. 
10 C L.J. 213 = 26 I.C 275 = 19 C.W.N. 84. 

” S. 89 — Removal of guardian— Grounds 

— Re-marriage of mother. 

A Hindu widow who ha3 been appointed a 
guardian of her minor sons, need Dot be 
removed from such guardianship, simply 
because she re marries. The discretionary 
power oonferred upoD the Court to remove the 
re-married mother must be regulated from the 
point of view of the welfare of the infant 
concerned. (Mcoktrjee and Casper te, JJ.) 
Ganga Prasad c. Ramsbrey 6hahu. 

88 Cal. 852 = 15 C.W.N 579 = 
10 I 0. 69 = 13 C.L J. 683. 

— Si 39 and 47 (g ) — Refusal to remcvs 
guardian— Appeal. 

There is no appeal from an order made by 
the District Judge refusing to remove a 
guardian. 19 Cal. 487 ; 23 Cal. 201 ; 20 Bom. 
G67 ; 20 All. 493. Foil. {Shah Din . J.» Ram 
K lSHEN v THAKURDAS. 14 l.C. 56 = 

198 P.W R. 1912, 

— 8. 39 — Guardianship of person- 

Hindu Joint jamily. 

The Court cannot appoint a guardian of the 
person of a Hindu minor of a joint family. 
(Spencer and Bakewell JJ.) JAMBAGATHACHI 
V . Rajamannabswami Nandhwar. 

67 1.0. 678= 11 L.W. 596. 

8. 39 Instrument"— Meaning of. 

The word " instrument” iD 8. 39 must be 
confined to instruments ejusdem generis with 
a will and dees Dot cover a compromise deoree. 
18 Bom. 376, Foil. ( Abdur Rahim and 
Kumaraiwami Sastri , JJ.) KBISBNAMOBTI 
AIYAR v. PABVATHI AMMAL. 42 I.C. 505 = 

6 L.W. 760. 

S. 39 —Testamentary guardian— In- 
valid appointment— Will, if can be set aside 
under S. 39. 
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Under 8. 39, a will need not and oould’not 
be set aside when the testatcr (had no legal 
power to appoint a guardian for the property. 
(Sadasiva Iyer and Moore , JJ.) ALAGAPPA 
IYENGAR V. MAKGATHAY! AMMANGAR. 

40 Mad. 672 = 34 I 0. 763 = 30 M L J. 604. 

— — S. 39 — Guardionnct validly appointed 
— Trespasser , \f could be rtmcvtd. 

Where a guardian is appointed by a stranger 
fer the fc-iuor son of auothc-r, be is a trespasser 
and cannot be removed by a petition under 
S. 39, Guardians and Wards Act, which applies 
to removal of guardian properly appointed. 
(Sadasiva Aiyar ana Spencer, JJ ) KANAKA 
8ABAI MUDALIAB 17. PONNUSAMI MUDA- 
LIAB. 21 1 C. 848. 

8. 39 f e) — Disregaid of terms of 

appointment- Removal, 

Failure by. a guardiaD to ccmply with the 
terms of bis appointment justifies his removal 
by the Court. (Retd, C. J.) GHEHA v. BHari. 

€8 P.W.R. 1913 = 20 1 C. 10 = 
164 P LR. 1913. 

Ss. 39 (e>, 43, 34 (e)— Guardian dis- 
obeying order under 34 (e)— Imposition of fine 
ultra vires. 

If 1 the guardian refuses to carry orders of 
the court, be can be removed under 8. 39 (e) of 
the Act, 8. 45 of the Act makes a prevision for 
imposing a penalty on the gu«rdian for contu- 
macy but the omission on his part to obey the 
direction of the Court under 8. 34 (e) is not 
made punishable. [Shah Din, J.) NAJPAT 
A LI v. MEHTAB Blbl. 34 P.R. 1912 = 

90 P.W.R. 1912=14 I.C 789 = 
137 P.L.R. 1912. 

S. 89 th) — Guardian— Residence— 

Jurisdiction of Court . 

An applicant for guardianship must reside 
witbiD the jurisdiction of the Court to which 
he makes the application. (Rafique and 
Piggoit. JJ.) A6GBAR ALI V. AMINA BEGAM. 
36 All. 280-24 1.0. 59 = 12 A L J. 392. 

S. 39 (h) — Guardian— Residing out- 
side jurisdiction at time of appointment — 
Removal— Review — C. P. Code , 8. 114. 

A person appointed guardian of a minor by 
a Court whose jurisdiction does not extend to 
his place of residence cannot bo removed from 
suoh guardianship subsequently, under 8. 39 
lh) of the GuardiaD6 and Wards Aot on the 
ground that he does not live within the jurie- 
diction of the Court. 8. 114. C.P. Code, has no 
application to orders passed under the Goal* 
dians and Wards Aot. 149 P.R. 1903 Bel. 
(Reid. C J.) Ralla v. Mangalan. 

116 P R. 1912-174 P.L.R. 1912 = 
18 1.0.859 = 211 P.W.R. 191*^ 
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18B0/, S. 40. 

8. 39 (])— Hindu Widow's Re- 
marriage Act (XV of 1856), Ss. 3 and 5— 
— Hindu widow appointed testamentary 
guardian — Re~marr%age — Effect of . 

A widow appointed ae a testamentary 
guirdian does not become legally disqualified 
by re-marriage, to ocotinue to be guardian. 
(Kensington, J.) Maya Devi v. Goapl. 

47 P.L.R. 1913 = 18 I.C 133 =» 
32 P.W.R. 1913. 


S. 40 — Application for removal of 

guardian dismissed— 3ubsequint application is 
barred . 

Where an application for the removal of a 
duly appointed guardian of the pereon of a 
minor has been dismissed and the order of 
dismissal has been duly confirmed on appeal, a 
fresh application on the same allegations as be- 
fore, for removal of the guardian of the minor 
is not sustainable. The fact that the widowed 
mother of fhe minor is living with her newly 
married husband in the same house as the 
m'oor is no ground for her removal from 
guardianship of htr minor son (Piggott and 
Walsh JJ.t BHAOWAN DAS u. M ANG ALIA. 

20ALJ 959 = 45 A 190 = 1922 A. 540. 

— — S 41 — Removal of guardian— Return 
of property of minor. 

Tho guardian must without prejudice to his 
title or to anything he could establish by suit 
be compelled to give up posasssioa on ceasing 
to bo guardian. (Robertson. J.) PAKMAN 
Nand V. ABURA Ram. 33 P.L R. 1912- 
14 1 G. 674 (1) — 1 12 P.W.R. 1912 


~ Tj? 41 ^ an< * Powers of Court 
order delivery of possession when can be ordere 

Until Court has ptssed an ordor for tl 
removal ol the guardiau it has no power 
call upon him to delivor the property in h 
possession. Tbo power of compelling tl 
guardian to deliver possession of the proper 
oan only bo oxeroiaed m the intorest of tl 
minor. These summary powers are meant f 
ma protection. They oaouot be iovoked by 
person olaiming adversely to tho mine 
ifce remedy lor such adverse claimants lies i 

IbHANKaT (MtUra - MT - SlTABi 

V BIIANKAR - 1922 Nag. 26i 


•——-■ 8. 41 [l)— Death ol minor— Liabil 
of guardtan to deliver up prcptrly. 

Tho death of a minor doe. not pat an end 

he Z*T b ' Ui V l ‘ he Soardiao to aocount 

The lh8 P8r ‘ 0d 01 th0 atevvard.h 

order th? i;, ft h ,7 eVer ' h ? 9 no i Ufi ^iotion 

to ?, n* D 00 the d0ftth °* ‘he mi, 

to deliver up all moveable property oaah a 

documents to hie widow. (VaisbanTfl,,? 
Kuab NDBA 8 , inoh U BDJ 

. •* « All. 1-83 I a. 167 

« IX J. 81 


GU&RDI&NS AND WABDS AOT (¥111 of 
1890 . 8. 41. 

8a. 41 (8) and 43 (1) (cl — Direction to 

render accounts after termination of guardian- 
ship— Money sptnt for neccssilits of minor 
without permission of Court — Detention in jail 
for nondelivery, 

8. 41 of the Act does not authorise a Court 
to order acoount& to be rendered after the ter- 
mination of the guardianship. But the Court 
has power under 8. 4l (3) to direct a guardian 
on tbo termination of his guardianship to 
deliver any property including money belonging 
to the ward in hie pcs^csaion. 6 C W.N. 207, 
Foil, Where a guardian actually i.pplied 
the balance in hie hands for the necessaries or 
benefit of the minor be cannot be culkd upon 
to pay such money as if " property of the minor 
in bis possession ’ and detained in jail for 
non-payment merely because there whs do 
permission to epend money in that way (N. R. 
Chattel iee and Richardson, JJ.i A BDUL 
HAS1M V . 8R1MAT1 MALbKA KHATUN. 

49 l.C. 132-29 C.L.J. 4ft. 


S. 41 (31— Suit lor acccunts against 

deceased guardian's representatives, if lies. 

A ward canmt maintain a 6uit against the 
widow and mmor 60080 ' hie deceased guardian. 
22 All. 33i, F .11. J 11 Bern. L. R. 190; 7 I. C. 
‘214, Diet (A'*nsmp:on, J.) PniTAM SiNQH v, 
Mubarak 8ingr. 78 P L R. 1911 = 

9 1.0. 591=74 P.W R, 1911. 

S. 41 (3)— Death of ward— Power to 

direct guardian to hand over properties to heir . 

Where the powers of a guardian for the 
proproty ol a minor cease, owing to the minor’s 
death, the Court hsa jurirdiotion under 8. 41 (9) 
of l he Guardians and Wards Act to pass an 
order directing the guardian, to deliver tho 
property of tho minor to the later’s heir, S3 
Bom. 419, Foil. The exprepsion “property be- 
longing to tho ward” io 8 41 |3) iuoludes pro- 
perty which belonged to the person who was » 
ward though by the cessation ol bis miuority 
or by hie death, he has coaBod to be a ward. 
“Any o*use M inoludes death of the minor 
wbiob terminates the guardianship. iOldfleld 
and Sadasiva Iyer , JJ.) Nataraj Pillai v. 
Subbar aya Pillai, ai I o S29« 

(1918) M W.N. 440. 




— i — — - 


\ w.wr. ug mvi 1 

tion for delivery of properties. 

Tho Court has power under 8. 41 (9) of the 
Aot to require a do facto guardian to delivor the 
infant’s properties to the guardian appointed 

mill n 0t * and Krtshnan , JJ.) 

Wallace 8ita Bai u. Wallace Radha 

Bai ’ 5110. 336-80M.L J. 189, 


-8. 41 (4)-i46) a n ca o / eiprraj order 
o/ dueharfle— Sui( against sons, if lit,. 

A suit will lie against t''. guardian*, eon and 
» surety , to render aooouDt j in the abeenoe ol an 
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order of discharge of the guardian. (Mar- 
tineau . J.) Jagat Singh r. Bundab Singh. 

67 I.C. 935= 3 Lah. L.J. 361. 


8. 41 ( 4 ) — Order of discharge not 

express— -Civil suit by ward for accounts . 

To bar a suit by a ward on attaining 
majority againft a guardian for rendition of 
aocoucts, the order of discharge under 8. 41 (4) 
must be in express terms. 34 Cal 911; 15 C.L J. 
67, Foil. (Broadway. J.) AM 4RNATH V. RAGH- 
PAT RAl. 23 P R. 1918 = 103 P.L R. 1917 = 

41 l.C 341 = 73 P W R. 1917. 


8a. 41 ,4) and 48-O'der of discharge 

must be express — Guardian cannot set up 
title of third person . 

An order by a Court discharging a gmrdian 
must be express and canoot be inferred from 
other facts. A certificated guardian cinnct bo 
heard to say that ho did not do bia du'y out 
et the properties remain under the manage- 
ment of someb-dy else. A guardiau, without 
taking his discharge and giving up possession 
oann t eet up as against his cesuique trust 
his paramount title or the paramount title of a 
third person. (Das and Ross, JJ ) ABDUL 

Rahim v Bariba. w 

2 Pat. L.T. 356 =61 1 0. 807- 
6 Pat L.J 273 


S. 42 — Applicability. 

8. 42 come3 into operation only where 
a guardian is properly removed. (Coxe and 
Chatttrjee, JJ.) MaH*DEO MONDaL u. BIDHI 
Chand MONDAL. 27 I 0 28 = 20 C.L J. 29c. 


8. 42 — Order appointing guardian 

Whether appealable. 


An order appointing a guardian under S 42 
is appealable under S. 47 of the Aot- ( Pratt% 
J. C. and Kemp , A. J. C ) GHULAM Hyder v. 
Abdul Fateh Mahomed Khan. 

23 I.C. 776 -7 SLR. 90. 


8|. 43, 12 and 11 -Application for 

guardianship of the person of a minrr girl- 
Orders regarding marriage of the girl— Validity. 

Pending tho disposal of an application tor an 
appointment of guardian of tho pereoo of a 
minor girl, the Court sanctioned the proposal 
of her marriage. Qeld % that the order passed by 
the Court regarding the marring* of tbe minor 
oould not bo m*de either under S. 12 or 8. 43 
and no appeal lay uod*r S. 47. ( Shah and 

Crump JJ.» LAKSHMI Nabain SesbaGIBI 
v. Parvatibai Pahmeshwar. 

41 Bora 630 = 87 1.0.79 = 22 Bom L.R. 899. 

S. 43 — Order wider— Disobedience— 

Power of Cowl to act suo moto — Security tor 
guardian* s appearance and production of another 
person — C P C .,0. S9, R. 9. 

A guardian disobeying an order of the 
Distriot Court under the Guardians and Wards 
Aot oan be ordered to give seourity for his own 
appearance but oannot be compelled to cause 
the production of another person. The Court 


GUARDIANS AND (YIII of 

1890K 8. 48. 

is competent to act suo moto in regard to a 
disobedienoe of an order under Guardians and 
Wards Aot unlike a disobedience to an injunc- 
tion issued under the C. P. O. In the former 
case, the Court acts in the interest of the 
minor ar.d in the latter the order is solely for 
tbe party’s benefit. ( Sankaran Nair, J.) 
RAMaSAMI CHETTY V. LAKSHMI *CHI. 

<1913; M W N. 172 = 13 M L.T. 211 = 
18 I.C. 922=24 M.L J 231. 

8. 43 (4) Order under— Nature of 

— Disobedience— Sanction. 

An order mad.' under 8. 43 (1) and (2) cf the 
Guardians and Wards Act is in Ihe nature of 
an iDjuDctioD and tho eamo sanction should be 
applied in oaee of disobedience as is prescribed 
in Ba. 492 and 493 of the C.P.C, 11882) whether 
or not disobedience is capable of removal or 
reparation. But where the order is one without 
jurisdiction, tbe injunoliou is void and a per*'' 
disobeying such order cannot bo punched. 
i Mocker jee and Carnduff , JJ ) 8 UBHADBA 
Koeb v. Dhajadhabi Gorwami 

13 0.L.J, 147= 14 I C 380 = 
16 C W N. 447. 


Ss. 43 and 84 (d — Recusancy — 

Meaning of - Failure to comply with requisition. 

The word " recusancy” in 8. 45 of tbe Guard- 
iaus aud Wards Act means something more 
than mere disobedience of an erdpr under 
01. (d) in 8. 34 of the Act and the person die- 
obeymg would not be sent to jail in th* absence 
of proof that he ha* some mean*. iNmbould. 
and Pantcn, JJ.) BULAI CHAND v Nabain 
Chandra . 49 I.C. 624. 


S. 49(1) (b) — Failure to deposit moneys 

illcged tote misappropriated— Fine— Legality t 
Tbe Ocurt can impose a fine on a guardian, 
m)y if tho guardian fails to pay into the 
}ourt on a requisition under 6. 34 <d) the 
>alance due on the accounts given by him in 
icmpliance with a requisition under 8. 34 (ci 
>nd not for failure to deposit moneys alleged 
;enerally to have boon misappropriated. 
Mooketjec and Cuminq , JJ ) JAGANNATH 
>anja v. Mahesh Chandra Pal. 
or r. t. .1 149 = 26 I 0 280 = 21 C.W N. 088. 


8 48 (1) (b) and S. 84— Guardian's 

failure to realise purchase-money from his 
vendee— Order to pay unrealised money in 
Court or pay a daily fine— Whether ultra vires. 

An order by Court directing a guardian 
pay unrealised purchase-money when tho pur- 
chaser did not at all pay tho price to tho guard- 
iau into Court or pay in default a daily fine, 
is ultra vires . (Chatter jee and Chapman . JJ.) 
In re Nikhbannessa BIBI. 33 10. 1 918 = 

20 O.W.N. 063. 


8 . 40— Report of Collector— When 

evidence. 

It is only when the Distriot Court calls upon 
the Collector to report under B. 46 then it is 
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| GUARDIANS AND WARDS 
1890), 8. 46. 


AOT (YIII of 


:pen to tbs Court to treat it a3 evidence. 
i8hah. A.C. J. and Crump J..) NaqAVA 
Goblingaya Nandi v. colleotor op 
BbLGAQM. 35 Bom. L.R. 1233" 

1934 Bom. 157. 

Ss. 47 and 48 — Refusal to remove 

guardian— Appeal. 

An order relusiog to remove a guardian is 
final and no appeal lies against it under Ss. 47 
and 48. | Tudball and 8ulaiman, J J.) MOHAM- 
MAD ANWAR A LI U. DARA SHAH KHAN- 

18 A.L J. 624 = 53 I C. 208" 
2 U.P L.R. (A) 317. 

Si. 47 aud 43 — Order sanctioning 

marriage— Appeal. 

An order of the District Judge sanctioning a 
marriage of miner girl while au application for 
appointmga guatdmn for her is pending, is not 
Appealable under S. 47 as tbe order does not 
under 8. 43. iSkah and Crump, JJ.) 
LAXMINAR* YAN 8ESBAGIRI HALDIPCR v 
PARVAT1BAI PARMESHWAR MUDLIARI. 

41 Bom. 690 = 47 1,0.79- 
22 Bom L.R. 399 


— Si. 47, 48 and 50 — Application dis- 

missed tor non-appearance— Second appliealion 
if lies— Order dismissing the latur application 
— Appeal. 


Wbore one application by the petition to be 
appointed guardian of his minor son and 
daughter is dismissed for default of appearaooo 
a seoond substantive application for the same 
purpose is maintainable. The order of the 
District Court dismissing tho application is 
appealable. In view of the faot however that 
the daughter was oloso upon her majority the 
application for hot guardianship should bo dio- 
miseed though it oan prooeed iu respect of 
tho ttminor son. (Chilly and Ttunon, JJ.) 
-AHMAD AL1 v. RAISUNNESSA. 18IO 985- 

17 O.W.N.429. 


, . aDl * 43 -Order appointing 

guardian— Not open to Review. 

An order for appointing a guardian of a minor 
under 6. 7 of tho Guardians and Wards Aot is 
not open to review, as 8. 48 m ikes auoh an 
113 p - R- 1906 foil. tScoUSmuh. 
J.) MUSSAMUAT QHARFaN v. MBT. BHOL1. 

4 Lah. L J. 274: 1922 Lah, 393 * 


-Si. 47, 48 


... . • - ani * Order directing 

Itotision l ° ^ m ° ntV inl ° Oourt ~ Appeal- 


An order returning an application for guar- 
dianship for presentation for the Court having 
territorial jurisdiction, is not appealable. The 
Chief Court would not oxeroise its revi9iooar 
powerB as she had another remedy open to hel 
namely of presenting her application to the 
proper Court. iAhdul Raoof % J.) MUS9AMMAT 
MURAD BlBI v. UMAR DIN. 83 I C. 9B3- 

107 P R. 1919. 

Ss. 47 and 43— Third parti in posses- 
sion of minor's property— If can be compelled to 
hand it over to the guardian— Order refusing 
to compel— Appeal. 

There, ia no provision in the Act by whioh a 
person who is in possession of the minor’s 
property oau be compelled to hand over the 
property to the person appointed by the Court 
as guardian of the property. An order of the 
Distriot Judge declining to oompel suoh person 
to baod over tho property to the guardian, is 
not appealable. [Chevis, J.) NATHU RAM u. 
Karmon. 40 P L R 1912 -=> 

13 1.0. 326-113 P.W.R. 1912. 

3. 47— Approval of security by 

quardian — Appeal. 

An appeal Ut3 only ag-uost an order appoint- 
ing a person, guardian of tho property of a 
minor ; nut an oiuer approving tho security 
furnished by him and ratifying the original 
appointment is not appealable under Q. 47 of 
the Guardians and Wtrda Aot. 27 1.0.911* Foil. 
(Sadasip i As+ar and Moore , J J.) Goppamal o. 
Bbinivasa aiyangar. 31 I 0 432- 

80 M.L.J. 508, 

8. 47. 01. (gt— Join* guardians— 

Removal of one for indefinite period— Appeal — 
Order without enquiry — Legality of. 

An order by whioh one of two joint guardians 
appointed under the Guardians and Wards Aot 
was parmi’tod to manage the minor’s estate 
singly, until tho disposal of the application for 
Loiters of Administration made by tho other 
guardian, is appeal iblo uudet 8. 47, 01. {$) of 
the Aot. Suoh an order if made without any 
inquiry into the truth or otherwise of the 
raspeotivo allegations of the guardians, is 
unsustainable. The mere faot that a guardian 
has applied for Letters of Administration is no 
ground for hie removal from the management 
of the property, ( Mookerjee and Newbouli , JJ,) 
KAMAKSHA BASINl OBOWDHUBANI V. JAGAT 
Qondari Ohowdhubam. 30 1.0. 878- 

22 0 L J, 70# 


No appeal ,8 allowed against an order oalling 
upon a guardian to pay into Coart the halanj 
doe Irorn him on settlement of hia aooonnts. 
S? ° r r, 3 Dndee 8 * 31 ol the Guardians and 
HfVh C«n \ *'V p6a t0 examination by the 

Application (or guardianship' hr 
4o proper Court- Appeal-Revision. 

ToL m— 80 


O. *3 — 


-- — uxemiuai of application to 
guardianship- 8uit to contests if maintainable. 

An order dismissing an application (or 
guardianship oannot bo contested by a regular 
suit, ts&adi Lai, J.) NAGINA SINGH v. 
Bonder. as 1.0. 987-24 P.W.r. lgij. 


^= 5 * £££ " , “ ,in5 r,n5 “ s “"- 

Where the Distriot Coart re (uses to remo'e 
» guardian its order is final and there is no 
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appeal against it. {Oldfield and Dtvidoss , JJ.) 

Konthalathammal v Sound a bat h achi 

46 Mad. 873 = 45 M L J. 481 = 
18 L.W. 256 = 33 M L T H 0.) 80 = 
74 1.0. 890 = (1923) M.W N. 902. 

“ Sa. 43 and 41 (3) — Requistion — Suit 

in Court— Maintainability. 

8. 43 of the Act dos9 not c:>ver the ca?e of a 
requisition under 5. 41 (3) and a separate suit 
wul lie to contest the propriety of the requisi- 
tion under 8. 41 (3). (Ayltno and Krishnan. 
JJ.) Wallace Sith boi v. Wallace 
Radha Boi. 31 I C 236 = 30 M L J 189. 

— S 50 - Rules under — Postponement of 

appointment until security is furnished — Ultra 
vires. 

Per Sadasiva Aiyar , J —(Contra)— Rule? 
and forms made by the High Court under 
8. 50 requiring the appointment of guardian to 
be postponed to the furnishiog and approval of 
security are ultra vires. P?c Mjcre, J.— The 
same are intra Vires The procedure based on 
rules framed by the High Court under 9. 50 of 
the Act, prevailing m the Mofu3sil Court3 of 
first mafeiDg an appointment cf a guardian 
conditional on security being furnished and of 
confirming the same later on being satisfied 
with the security or treating the petition as 
pending till proper security is furnished is 
oorrect. ( Sadasiva Aiyar and Moore , JJ.) 
Goppammal V. SHINIVAS A AIYANOAB 

3i I G. 432 = 30 M L J 603. 

GUDABA OR GADABA, 

See Grant inam. 

GUZARAT TALUKDARS AOT (VI OF 1888). 

-8. 2 (i) (a)— Mulgameti— Meaning of 

— Kathxs of Salangpur— Status of — Talukdars. 

The Talukdari estates iu Guzuat are the 
remnants of old Rijput kingdoms, those dis- 
integrated being either disrupted by internecine 
feuds or crushed by foreign mvaders. The Sub- 
ordinate States thus formed were knowo by 
names generally indicative of their origin. The 
smallest of those subordinate rulers was the 
Gameti or ruler of a single village. Under the 
British rule the old rulership slowly degraded 
into a mere landlord estate. A Taluklari is 
therefore an estate which oonnoted rulership in 
pro British times but which is now a landlord 
estate to which some seignorial or subordinate 
rights may or may not still be atta:hed. When 
the estate connoted rulership of a single village 
the holder is a Mulgameti (» e.) a gameti who 
has lost all or mo3t of his lordships. As these 
estates were very small the holder wa3 
not included in the definition of Taluqdar until 
the Amending Act (II of 1905) recognised as a 
Taloqdar a Mulgameti who holds lands direotly 
from Government. Per Marten , J : — A mulga- 
meti is one who is disceoded from a former 
ruler and owner of the village and still 
retains by regraot or otherwise some portion of 
the lands or interests therein oi snob former 
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ruler and owner, but not necessarily any of his 
governing rights. The kathis of the village of 
Salangpur in the Dhaoduka Taluka of the 
Distnot of Ahmedabad are Mulgatnetis but 
they do not bold land directly from the Govern- 
ment and are Dot therefore Talkudars within 
the meaning cf 9. 2 ( 1 ) (a) of the Guz*rat 
Talukdar’e Act, 1889 as amended by 8. 2 (1) 
of Act II of 1905. fA/irfen and Pratt , JJ.) 
SIB DOLAT BINGJI V OGBAD VIBA. 

23 Bom. L R 726 = 1924 Bora 72. 

8. 10 — Decree holder for share of 

Talukdari— Right to get divided. 

Under 8. 10, a person who has obtained a 
decree of Court that he ie entitled to a eharo of 
the Talukdari estate, can have bi3 share 
divided from the rest of the estate and hold the 
same as a separate estate. The section does 
not say that the decree must operate as res 
judicata between all parties appearing before 
the. Talukdari settlement officer. {Batchelor 
and Rao % JJ.) Gambhir bINGH u. AGAR 
SINGH. 9 1 0. 943 = 13 Bora L R. 1 1 8 . 

S 16 — Decision contcmidatei by 

section— Nature of— Order rejecting an opohea - 
lion for partition . 

The ODiy kind of decision contemplated by 
8. 16 of the Gujarat Talukdar's Aot ie the 
decision referred to m 8. 15 (2) which mu6t be 
given after the making of all necessary inquiries 
and the taking of such evidence as may be 
adduced. Au order rejeoting an applioition for 
partition is not a "decision'' within 8 16 (1). 
{Batchelor and Rao, JJ ) GAMBHIR SINGH v, 
AGAR BINGH. 9 1 0 943 = 

13 Bom. L R. 118* 

S. 29— Exclusion of time - Exc:utio)x 

of decree agiinst — Taluk iar — Obtaining of — 
Certificate — Time spent— Deduction of. 

Held, that an application for execution of 
deoree in 1916 was in time as by viriuo of 8ub- 
8. 3 of S. 29 E of the Guzarat TalukJar’s Aot, 
the applicant wav entitled to exolude the time 
from 16th Septr., 1910 (the date of the decree) 
to Auguet, 1914, the date of tbeduc submission 
of the deoretal claim to the Managing Officer 
which was the date for the applioa’iou of the 
certificate. {Shah and Marten ,• JJ.) Hab- 
GOVIND v. NAJA 9UBA. 4* Bom. 44=* 

47 IC. 726 = 20 Bora. L R. 872. 

S, 29 B — Mortgage by Talukdar— 

Mortgagee mortgaging the mortgage riqhts to 
another— Latter ejected by Taluk Officer- 
Effect . 

A Talukdar mortgaged bis lands to A who in 
bis turn mortgaged bis rights to B. The 
Talukdari Settlement Officer who took oharge 
of the lands of the Talukdar issued a oall to 
the oreditors to notify their olaims. Neither B 
nor the minor heir of A notified the claim and 
B was ejeoted. In a suit by B for reoovery of 
possession, held, he was entitled to possession 
so long as he olaimed under A and as long aa 


CIVIL DIGEST. 1911—1923. 



790* 


789 


CIVIL DIGEST, 1911 — 1923. 


GUZARAT TALUEDAR S ACT (YI of 1888), 
8. 29 B. 

the mortgagees rights were in existence. 
(Maclcod, C. J. and 8hah, J.) HARANBHAI v. 

Collector of Kaira. 

23 Boro. L.R. 1046 = 48 B 239 = 

1922 B. 200. 

8. 29-B — Claim under— It limited to 

Talukdar estate. 

Claims under 6. 29-B are not limited to 
claims against Talukdar's estate. [P'cotl. C. J. 
and Beaman , J.) SHANKAR Bhai KASHI 
Bhai V. Raisingi Jaswatsingi. 

42 IX. 903 = 19 Boro. LR. 855. 


GUZARAT TALUEDAR’S ACT (YI of 18BQ)* 
S. 81. 

12th August of the same year. B then applied 
to the Civil Court pa 11—3 — 1909 and sought 
to bring it within time, by claiming to exclude 
the period taken up before the Talukiari 
Settlement Officer ; held, that the period 
cannot be excluded in computing toe time for 
the application, for, S. 29 (a) wa9 no absolute 
bar on B’s right to apply to the Court for 
execution owing to the submission of bin claim 
to the Talukdari Settlement Officer. ( Chanda - 
varkar and Beaton , J J.) GANPAT SINGH v. 
Baejjbhai. 33 Boro. 324 = 

10 IX. 912 = 13 Bom. L R. 292. 


8. 29-B— 'Unable,’ meaning of- Not 

restricted to physical inability. 

Where a person asserting the rights of a mort- 
gagee appealed against the decree of a Sub- 
ordinate Judgo negativing (hose rights but in 
the meantime the property passed under the 
management of Talukdari Settlement Officer, 
under the Act and a notification under 8. 29 (B) 
of that Act was issued by him calling on 
all claimants to appear and establish their 
rights within six months of the dale of the 
notification but the person asserting the rights 
of mortgagee oould not establish bis claim 
within time as the appellate decree in his 
favour was paeeed alter the period of six months 
in the notification and the Talukdari Settle- 
ment Officer appealed, against the deoree. as a 
person representing the estate but failed and 
the deoree holder applied for certificate lor 
oxeouiion under 8. 29-B of the Act. Held that 
U) As the appeal was not heard and decided 
withm 6 months from the notification, the 
appellant was unable to establish his olaim. 
The word ‘unable* in 8 29— B (91 is Dot 
restricted to a physical inability on the oart of 
the claimant. (Scarf, C. J. and Batchelor . J.) 
Manilas Popat Lal v. Khodabat Bartan- 
SING. 16 Bom. L R. 511 = 28 I 0 365 = 

*8 B 604 


8. 29 B, cli. (i and (2) — Notics uno 
Execution ,0r ~ DiCrt 6 Q 9*'*st Talukday 

Although a deoree had been parsed againel 
Talukdar, which was being executed befc 

. B wai emoted, still notice of tbo olar 
is necessary after the notification under 

Rom r o 06D oil 0U ® d - 11 Bom * &.R. 1369 J 
L , R ; J* 66 ' Rof - iMacleod, C. J. a\ 

Off inpR « Taldkdab i Settle*^ 

OFFICER t>, AKUJI ABHOAM. 

2* Bom. L R. 762-43 B. 993 

1922 Bom. 35 




8. 31 — Talukdari estate — ALauiug of 

— Vanta lands. 


Tbe words “ Talukdari estate ,f in 8. 31 of 
the Guzerat Talukdar’e Act are u*ed in a 
technical sense limited to the Talukdar’a 
interest in the estate held by him by reason of 
his status as a talukiar. Where lands situated 
in a Taludkari villag9 and shown in the Govern- 
ment register as Sirkir Udac Jamabandhi, 
were recently entered as Vauta in the register 
of Inami Vanta lands k^pt by tbo Talukdar 
they do not cease to be 14 T iludar’s estate " 
within tbe meaning ol 6. 31 of tb* Guzjrat 
Talokdar’s Act. Vanta tenure is prescription 
of remote antiquity without any deeds or 
grants. 4 B 887. Ref. ( Macleod . C.J. and 
CoyajiC, J ) 8BANKARLAL TAP1DAS p. RaJI- 
KHAN AKHTYARKBAN. 24 Boro. L R. 709 = 

1922 Bora. 312. 


“ s , 31— Jivaidar, »/ Talukdar 

ston to Talukdari . 


— Snccfls- 


Land held as Talukdari is distinot from land 
held under ordinary law of joint family. The 
rules of succession applicable to it are therefore 
distinot. A Jivaidar is a Talukdar aod there- 
fore he is the only person entitled to deal with 

»» 4 P . r . 0 . pe , rt7, (Macll0d - C.J .and Heaton, J.) 
BBAIJI 1SH VARDAS 8HAB V. THE TaLUK- 
DARI SETTLEMENT OFFICER 
41 B,m. 032 = 88 1.0. 89 = 22 Bom. L.R. 908. 


a auu OO 


0 7. — T fiwo-pjs ion as 

r ~ o Sec , t,0ns lna PP^c2ble ~ Power of 

J[ a, “ k<1 . at . 8rftntod a P lot ot land in hia 
talukdari estate to the lather ol the delendant 
lor maintenanoe in 1863 who mortgaged it 

f 0 Z BeB,0 ?J n a 1889 1 In 1891 tbo n>or‘g«gor 

th^rtnaO, "1 .V 896 th ° m5,t 8“8 ,e d «ed. After 
the doath ol the mortgagor the mortgagee and 

ma son romained in possession ot the property 

mimt fim 880 ' lD 1907 the Talukda ” Battle- 
ment Offloer aummariiy evloted the plaintiff 

tinder B. 79 (a) of the Land Revenue Code aa 
A?t 8D ih« k 7 8 ' u 3 of the Qu i ara ‘ Tulukadatia 

.Vi" 3811 * BUlt ,or P° s 8BB8ion; he/d. that 
e plaintiff was entitled to auooeed on the 

had b8Bn in ^ 

olaimmg title i aa mortgageo for more than 
12 years ainoe the death ol the mortgagor Be 
81 and 33 of the Talokdara 
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GUZARAT TALUKDAR'8 ACT (YI of 1888), 
8. 33 

'Scctt, C J. and Chandavarkar, J ) TALUQ 
DABI SETTLEMENT OFFICER V. RlEBA- 
VELAS. 37 Bom. 380 » 19 I C 841 = 

13 Born. L.R. S78. 

S. 33 — Summary eviction. 

Sumnmy eviotion is restricted to talukdar’ s 
estate, and other estates cannot summarily be 
taken possession ol. (Scs«. C.J. and Beaman, 
J.) Shanearbhai Kashibhai u. Raisinqi 
JASWATSINGI. 42 1 0. 908 = 

19 Bom L R. 833. 

-S. 33— Arrears o/ assessment— Attach- 

ment by mamlatdar o/ ornaments of Khatedar — 
laluktari village- &l\nor Talukdar — Guardian- 
ship Ol Collector. 

A mamUtdar in charge of the management 
of a taluk lari village, as a subordinate of the 
Colleotor who is the guardian of the minor 
talukdar, has power to attach under Ss. 150 
and 154 of ibo Bombay Laud Revenue Code 
to attach the ornaments of a khaledar for 
arrears of assessment due for previous yeats. 
[Scott, C.J. and Heaton, J.) D.4LUCHAND u. 
GulaBBHaI. 34 I C. 198=18 Bom. L R, 323 

QUMASTHA. 

See (I* CONTRACT ACT. 

fi) PRINCIPAL AND AGENT. 

HABEAS CORPUS. 

See High Court. 

HACKNEY CARRIAGES AOT (XIY OF 1879). 

8». 0 and 7 — Intcin Rules, R. 15 — 

Refusal by driorr to ply hackney carriage for 
hire -Liability of driver and owner. 

The driver of a haokney carriage is not 
punishable lor infringement of R. 15 of the 
Inssin Rules under the Hackney Carriages Act 
for refusal to ply it for hire, beoause he docs 
not "keep" the carriage ; oor is the “owner" 
liable for refusal of bis servant. It must be 
shown that the hirer applied to the " owner " 
and was refused by him. (Twcmey, J.) 
Emperor p. Kamali Khan. 

15 Cr, L.J 632 = 7 Bur. L.T. 301 = 
21 1C 960-8 L B.R, 91 

HANDWRITING. 

See (1) EVIDENOE. 

(2; Evidence act, ss. 47, 67 and 68 

HAT. 

Right to hold market— Grant— Intimi- 
dation of customers. 

There is no suoh thing as a market Iranchise 
or a right to bold a market conferred by grant 
from the Crcwn, nor can suoh right be acquired 
by prescription. The right to hold a market is 
treated as an iDoidont to the ownership of the 
land. The proprietor of the old market has no 
monopoly or privilege which is entitled to 
protection and immunity from competition. 
Where illegal means in the nature ol intimida- 


HIBA BIL-EWAZ, 

tion and physical compulsion were employed 
by ageDts of the defts. aoting within the aoopa 
of their employment to induce traders who 
would have gene to plfl.'s old hat to attend 
deft'a. new hat, and as a natural consequence 
thereof, there was diminution of plfl's. profits 
from bis hat. Held, that the plfi. was entitled 
to a civil remedy by way of a suit tot damages. 
(Richardson and Greaves. J J.) HEM CHANDRA 
Roy v. Kristo Chandra Saha Sardab. 

24 C.W.N. 800 = 68 1.0. 879 = 47 0. 1079. 

Right to hold — Injunction. 

A party i9 entitled to hold a hat in his own 
village od any day subjeot to tbeir committing 
no ofleoce against publio tranquillity. If by 
holdiog a bat on particular days he violates the 
legal rights of the other party to hold bis hat 
on those days, he will be restrained from hold- 
iog his hat on such days. ( Bolmwood and 
Chapman, JJ ) Brojendra KlSHORE Roy 
Chowdbury v. abdus Sobban Chow 
DHUBY. i7 I C. 6i7. 

R'ght to hold— Lawful Act. 

The holding of a bat on a man’s own pro- 
perty is not in itself a wrongful act and, there- 
fore any ulterior consrquences which may arise 
from it cannot give rise to any proceeding 
against the owner of the land for committing 
any act likely to cause a breaoh ol the peaoe, 
unless these ulterior consequenoes are made the 
basis ol proceedings under 8. 144, Cr. P. C. 
( Holmwooa and Imam, JJ.) Rakhal DAS 
Singh v. Emperor. 13 Or. L J 511 = 

15 I.C. 683= 19 C.W.N. 248. 

HEARSAY EVIDENCE 

See (l) Evidence. 

(2) Evidence act. 

HEIRS 

See Hindu Law— succession. 

HEIR, BEQUEST TO. 

See WILL. 

HEREDITARY ALLOWANCE. 

See Hereditary Offioe. 

HEREDITARY OFFICE. 

See (1) BOMBAY HEREDITARY OFFICES 
ACT. 

(-2) Hindu Law. Religious Office. 

(3) M'Homedan Law, Religious 

Office 

(4) Madras Hereditary Village 

OFFIOBS ACT (111 OF 1895). 

(6) T. P. ACT, 8. 6. 

HERMIT. 

See HINDU LAW— SUCCESSION. 

HIBA BIL BWAZ. 

See Mahomedan Law,— Gift. 
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HIDDEN TREASURE. 

See TBEA8UBE TROVE ACT. 

HIQH COURT. 

Set (1) GOVERNMENT OF INDIA ACT. 

(-2) Jurisdiction. 

(3) Pbivv oouncid, 

HIGH COURT. 

Subordinate Courts — Duty to follow 

precedents. 

a ia duty of Courts subordinate to a High 
Court to follow tho deoisioo of the High Court 
to wbioh they arc subject. (Sir John Edge) 
PUTTU LAD V. PABBATI KUNWAB. 

37 All 839 = 42 1. A. 103= 19 0. W.N. 641 = 
13 A. L.J 721= 17 Bom. L.R; 340 = 
18 H.L.T. 61 = 29 M L J. 63 = 
22 C.L J. 190 = 2 L W, 881 = 
29 I.C. 617 = (1918) M.W.N. 814 (P.0). 

Contempt— Subordinate Court. 

Hight Court has power of take cogmainco of 
oontempt of Bubordinate Court. (Afr. Hoc- 
leod and Shah, JJ.) EMPEROR v. Bada- 
KB16HNA UOVIND, 46 B. 882 = 

23 Or. L J. 177 = 
24 Bom. L.R. 16 = 1122 Bom. 02. 

Subordtnafe Courts-Jurisdiction over. 

The jurisdiction of the Sudder Diwanee 
Adaulat (under B.R. 11 of 1827} to ezeroiee 
general supervision over Subordinate CourtB is 
etilLpreaervod to the High Court under S. 9 
of the Indian High Oourls Aot. 21 and 25 Vio., 
0, 101. {Batchelor and Hayward, JJ.) BAI 
ATBANI t). LBEPBINGH BARIA. 

10 Bom 86 = 33 1.0. 398 = 
17 Bom. .L.R. 1097. 

' — Chief Justice— Powers of— If can 
constitute Bench for trying only an issue in a 
case. 

It is open to tho Chief Justioe of a High 
Court to appoint a epeoial Benoh to try a 
case, but he oannot fetter the dieoretion of 
the Court as to how it should be tried. He 
oannot appoint Bonoh to morely try ono issue 
in a oase. (Greaves and Buckland, JJ.j Gibi- 
DHAB1LAD HaNUMANBOX v. EAGLE STAB 
AND BBIT18B DOMINIONS INBUBANOE COV. 
Lm 27 O.W.N. 933=1024 Cal 186. 

—Rules by Government under express 
provisions of law-interference. 

The High Court will not interfere with 
rules and conditions framed by Government 
under express provisions of law unless they are 
in ooofliot with some legal priuoiplos. [Chau- 

dhurt and Cuming, JJ.) Nagendbalal 

MUNICIPAL COMMISSIONER OF 

Chittagong, 39 i.o. 840= =*7 oai, 426 . 

———— Contempt- Commifmenl /or. 

Ihe High Court haenojuriBdiotion to punish, 
as an ofienoo m a summary proooeding, oonduot 
m relation to a piooeeding in the mofimil 
Criminal Court, as sooh jurisdiction is neither 
derived from the Supreme Court or the Buddar 
Deewany, and tho Sadder tfisamut Adaulate 


HIGH COURTS AOT. 1831 (24 & 20 Ylo., 0 . 
104), S. If. - 

nor is vested in the High Court by the Charter 
Aot, (1861), or the Letters Patent under that 
Aot, and as each conduct is not oontempt of 
the High Court. (Jenkins, O.J., Stephen, anci 
Mookerjee , JJ.) GOVERNOR OF BENGAL V. 
MOT1LAL GHOBH. 41 0*1 173« 

14 Gr. L.J. »l = 17 C. W.N. 1253 = 
201.0. 81-18 C.L J. 452. 

— Power o/ Judges— Rules guiding - 

The rules governing the powers ol the Judges 
of the Indian High Court are contained in the 
Letters Patent, the Rules ol the Court and the 
orders passed by the Chief Justice under tho 
provisions of the High Courts Act. (Fletcher, J.) 

Peary Mohun Dab Donald Weston. 

9 I.C. 609. 

Powers o/ superintendence — Proceed- 
ings of Board of Revenue under Q. 169, Madras 
Estates Land Aot— If can b$ revised. 

Proceedings of Board of Revenue under S. 169 
Madras Estates Lind Act can bo revised by the 
High Court. ( Sptnur and Devcdoss % JJ.) 
BURLA APPANNA V. ANALA LaTCHAYYA. 

45 M L.J. 726-88 M.L.T. 92 iH 0.) 

— Certiorari — Power to issue writ— 

Limus of . 

Per Sundara Aiyar , J. (Sadasiva Iyer, J. t 
dissenting). Tho High Court has no jurisdiction 
to issue a writ of certiorari on an oftioer beyond 
the limits of its Original Jurisdiction. Per 
Sadasiva Atpar, J. —The Power to issue the 
writ of certiorari to quash judicial proceedings 
passed by persona in the mefiutsil reals in tho 
High Court. 6 8. L.R. 892. Poll. Tho powers 
of tho High Court with regard to the writs of 
Habeas Corpus and certiorari are the earns. 
Nothing shall be intended to be beyond tho 
power of the superior Courts unless expresoly 
taken ont of it. (Suradara Aiyar and 8ada - 
siva Aiyar % JJ.) In re Nataraja Aiyar. 

26 Mad. 72 = 23 Ift.L J. 398 = 13 M L T 367- 

16 1.0. 755 = 13 Or. L J. 723- 
(1912) M. W.N. 1012. 

UIQ ? 04 C ) OURT8 ACT| mi (24 * 28 VIc mC . 

I a * 9-Liwifafion of powers under 3 . 9 
Power oj Indian Legislature to constitute 
Courts not subject (o the High Court . 

The jurisdiction conferred upon tho High 
Court by 8. 9 of the High Oourts Aot is subieot 
to the legislative powers of tho Indian Logis* 
lalivo Council wbioh oau oreate new Courts 
independent of tho control ol tho High Court. 
iMilitr, O.J., A/uWc* and Ali lman $ JJ.) 
Bheo nanda Prasad v. Emperor. 

3 PL J 581-19 Or. L.J. 683- 
5 P.L.W. 824-46 1,0. 877- 
1319 Pat. 1 (F.B.), 

~ m p c c V fl " Pf0C£Cdinps undir Ch ' XU of 

The High Court cannot interfere under tho 
eeotlon in prooeedinga under Ch. XII of the 
Cr. P.0. (Kncx, J.) Motsaddilal v. Tarif. 

88 1.0. 916-18 Op. L J. 418, 
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HIGH COURTS ACT. 1F61 (24 & 23 YIo., o. 

104), 8. 13. 

— 8. 15 —Power of superintender.ee— 

High Court— Cheta Nagpur Tenancy Act, S. 85 
— Proceedings under . 

High Court OAQcot exeroise superintendence 
under 8 15 of the High Courts Act over 

proceedings lor settlement of fair rent6 before 
a Revenue Officer uoder 8. 85 of the Ghota- 
Nagpur Tenancy Act of 1900. (Mookerjee and 
Beachroft, JJ.) UMA CHaraN MaNDAL v. 
Midnapore Zemindary Coy. 

19 0.L J. 300 = 23 1 0 880 = 18 C.WN. 782. 

HIGH COURT RULES. 

See Under various High Courts. 

(1) ALLAHABAD, 

(2) Bombay. 

(3) Calcutta, 

(4) LAHORE, 

(5) Madras, 

(6) Patna and 
(?) Rangoon. 

HIGHWAY. 

Dedication. 

Obstruction. 

Ownership. 

Procession. 

What is. 

Dedication. 

Dedication — Proof of — Intention — 

User by public— Effect of— Public street — Road 
through private market when public trade by 
license. 

To constitute a valid dedication to the public 
of a highway by the owner of the soil, there 
must be an intention to dedicate by the owner 
of the soil. User by the public is only evidenoe 
of suob intention. There may be a dedication 
by the publio for a limited purpose e g-, loot- 
way, horseway, etc. but there cannot bo a dedi- 
cation to a limited part of the publio. Poole v 
Haskinson, 11 M. and W. 827, Rel. In deter- 
mining whether a road through private property 
ie a public high way though no express dedi- 
cation is proved, it is of orucial importance 
to distinguish between evidence showing an 
intention to dedicate to public generally and 
evidence showing that visitors to or traders 
with tenants whoso shops abut on the road 
have, by permission a right of passage. [Lord 
Shaw.) Muhammad v . Municipal com- 
mittee of Karnal City. 1 Lab. 117 = 

47 I A 75 = 1 P W R. 1970 = 
13 P L.R. 1920=88 M.L.J. 458 = 
11 L.W. 579 = 18 A L J. 400 = 

22 Bom, L.R. 503 = 2 U P L R. (P.C.) 87 = 
53 I C. 1 = 28 M L.T. 1 (P.C ) 

[On appeal trom 85 I G, 458.] 

Dedication of— Acceptance, if neces- 
sary. 

No formal aot by any person or authority is 
required for the aco3ptance of a highway dedi- 
cated to the publio use, such acceptance oan be 


HIGHWAY — Obstruction. 

inferred from the publio user of the way. 
iChatterjee and Walmsley, JJ.) Suraj Mal 
KHARAD V. AKSHOY KUMAR ROY. 

40 I. a. 74-21 G.W.N 395. 

~ -Dedication — Presumption — User. 

The principles of the English law regarding 
the presumed dedication of a road to the public 
arising from user of such road by the public 
being founded on reason and oomrocn-eense 
and conducive to public convenience, arc 
applicable to India. 62 P.R. 1898, Foil. ( John- 
stone. C.J. and Scott- Smith. J ) MUNICIPAL 
Committee, Karnal v . Muhammad Rus- 
tam a li Khan. 108 P R 1916 = 

33 1 0. 458 = 146 P.W.R 1916. 

[On appeal see 63 I.G. 1 = 1 Lah. 117 (P.C.) 

Dedication to class — Rights over 

other's property. 

Publio highway cannot bo dedicated to a 
class. All rights over other’s property • are 
private whether they belong to a olaes or an 
individual and whether they arise from any 
source. (Ayling and Napier , JJ.) SUBBAYA 
NADAN V. AIYAVOO REDDY. 6 L W. 702 = 
37 I C 977 = 11917) M.W N 70. 

Dedication - Presumvticn from ustr , 

If the publio have been using the streets 
belonging to a temple for a very long time for 
passing and re-passing, this may be sufficient 
to raise a presumption of the dedication of the 
streets to the public for use as a highway. 
( Benson and Sundara lyer % JJ.) ALAOASINGA 
Bhattar v, Taluk Board Rajamundry 

16 I.C. 020 = 12 M L T. 159. 

Dedication— Proof of— Grant User. 

Public rights of way as distinguished from 
easement arise (torn a dedication to the public 
by the owner of tho soil over whioh they pass. 
Dedication arises from a gift expressed in a 
deed or implied from oustom and user. Where 
a person encloses a publio path over bis land 
and allows any new one to bo opened in its 
place, ho must be presumed to have made a 
fresh grant to the publio of tho new path. 
(Bitten. A.J.O.) LAXMAN t>. TUKIA. 

44 l.G. 868 = 14 N.L.R. 78. 

Dedicalinn — Inference from uter— 

English law— Applicability of. 

It is competent to a Court to draw an infer- 
ence cf dedication of a highway to the publio 
from long user. Though the general principles 
of English Common law as regards highways 
are applicable to India, the whola of the 
Eoglish Common law should not be bodily 
imported. ( JVazir Dasan , A.J.C.) RAI Baij* 
RANG BAHADUR 6INGH V. BABU BADRI 
NATH. 4 U P L.R (P.C.) 103 = 

9 0 L J. 497=1923 Oadh 26. 

Obitraction. 

Obstruction — Special damages. 

A narrowing of a publio highway praotioally 
amounting to blooking it, is a epeoial damage. 
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HIGHWAY— Obstruction. 

( Sunder Lai , J.) Ram Kbishun v. Banwari 
Rai. 23 LG. 266. 

Obstruction — Village pathway — 

Special damage not necessary to enforce right 
to pathway • 

Tbe plaintiffs asked lor declaration cf a 
village pathway used by all the people of the 
village for certain specified purposes. The 
defendants contended that iho alleged pathway 
wa9 not, a publio highway but was a permis- 
sive fool track. Beld t that the suit was for 
the enforcement of a village pathway and no 
question of special damage arose in the case. 
16 Cal. 4£0 Foil. It is only in the oase of a pub- 
lio highway that tbe question of special damage 
arises ; where tbe case is one of a village path- 
way, there is no question of special damage. 93 
O.W N. 91, Ref. ( Mookerjee and Rankin , JJ.) 
Harish Chandra Bahau. Habishchandra 
OHACK hREUTTY. 1923 Cal. 622. 

Obstruction— Injunction to restrain- 

Special damage— Inability to commit nuisance, 
la the absence of proof of speoial damage to 
plaintiff beyond that suffered by the rest of the 
publio who used tbe way there was no cause of 
aotiou to the plaintiff to sue for iujancticn. If 
the pa&sage was a public highway, tbe plaintiff 
waa not entitled to eroot a soaff jlding on it aod 
he cculd not sue in respect of a nuisance when 
the special damage he asserted was hie own 
inability to commit a nuisance. Beachcrofl, J.) 
SilYAM LAL DEY v. MANMATHA NATH 
BaRKAR. 31 I G t 324. 

“ Obstruction — Special damage— Proof 

Ptool by the plaintiff that ho and his servants 
had been compelled to go by a longer route aod 
thereby incur additional oxpenae is sufficient 
epeoial damage entitling the plaintiff to sue for 

a ? ob VJ aoliOQ * highway. Io. 

inV ! 1 * Pathway in which plaintiff bad 

i er vil,ageB b, reason of a 

d COm lon * U8er does not require 

f 1 d l““ ge 10 8«ve the plaintiff a cause of 

dr!ir?h.a Tbe “ er \ faok tba t the pathway le 
dosonbed in iho plaint as a publio pathway 

n aDy diflerenoe * 'Fletcher and 
Buda t JJ.) Habihar Das v . Chandra 
Ku.mab Gdha. 49 I o. 79=23 O.W. N 91. 

Pr7a7a7?l >lr T l i Cm ~ 3uil /0r «**»I °f~ 

DDblfn^rna^ ol an obetruotion to a 

a da 8 “ 8 t g bV°o ‘ h {V ai r lfl " nl/n 

22 I 0. 9 IB. 

pa(Away^*^ UCI * 0M ”’^ <eia * ^nage-Village 


HIGHWAY— Ownerthlp, 

is maintainable even without special damage. 
(Jenfcins and N. Chatter jee, JJ.) KALI CHA- 
ban u. Ram Kumab. 18 10. 67- 

17 C.W.N. 73. 

Obstruction— Cause of action— Order 

under 3 . 141, Cr. P. Code. 

An order under S. 144, Cr. P.C., does not 
afleot the civil rights of the parties aad if the 
right sought to be established in a puolic right 
special damage must be alleged aui proved. 
32 Mad. 527 ; 29 M.L.J. 91. Foil. (Sejhagiri 
Aiyar and Bakewell. JJ.) KaLMATTAPPA v. 
Joisb Nabayana Bhat, 42 I C. 337. 

— Obstruction— Special damage . 

A 6Uit by a private person in respect of au 
obstruction to a public way must allege, and 
the plaiutiff must prove, epeoial damage of a 
substantial ebaraosor to himself. 23 M.L.J, 
639; (1913) MW.N. 1001, Foil. (Sadasiva 
Aiyar and Napier . JJ.) 8iVA SANKARA 
REDDY v. MOTHUSWAMI KONAN. 

25 1.0. 603, 

— — Oisfrttdion— Special damage — Access 

to house . 

The right ol a person to have access to his 
land abutting on a publio pathway is not a 
private right but a right in oommou with the 
publio aod he cannot therefore maiutain a suit 
for obstruction without alleging and proving 
speoial damage of a substantial character. 
23 M.L.J, 539, Foil ; 31 All. 444. Ref. (Sada- 
siva Aiyar and Spencer , JJ.) Kandasawmy 
kavundan v. Kubupanna Kavundan. 

(1913) M-W.N. 1001-21 1 0. 60t« 

H M.L.T. 809, 


zzzwsft. ~ Spia “ 

Obstruction o( a way having not oau 9 ed any 
epeoial damage oan afford no cause ol aotion to 
a member of tbo publio. Per Sundara Aiyar, J. 
bpecial damage Deod not always bo poouui- 
ary.2J 0 al.6 6 i : U Mad. 137. Ref.; 8 YlJ. 
19. Not appr. Per Sadasioa Aiyir, J— Speoial 
damages ehould be eometbiog substantial and 

lonr »nn peoum “ r y to tbo extent of 

i«d 2?" ° r °i 8t “ * QuaB - Sundara Aiyar 

V T ' JJ) KBAJl HAYED 
USSAIN 8HAB v. EDIQA NaRXSIMH APPA. 

23 M.L J 8i9 =■ 12 M L T 491- 

16 1.0. 9b2 = (19i|, M W.N. 991. 


0 f Obstruction— Damage spieial- Proof 

BEST ‘ , -°' , l °, H i rE 1. 

Ownership. 

\SL u S3 
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HIGHWAY— OwDerahlp 

from proof of its user by the publio. (Ayling 
and Napier , JJ.) BUBBABAYA Nadan v. 
AIYAVOO REDDI. 5 L.W. 752- 

37 1 C. 977 — (1917) M.W.N, 70. 

Ownership of soil — Ad medium film 

doctrine— Applicability. 

The doctrine that where a public path is 
admitted to be the boundary between the two 
estate?, the presumption ie that the soil up to 
half of the road belongs to each estate, must be 
confined to oases where it is clearly proved or 
both sides are agreed, that the limits o! each 
village do not extend beyond the ofi side of the 
path. (Sadasiva Iyer and Napier, JJ.) ARUNA- 
GHELLAM CHETTY V. RaMANATHAN CHETTY. 

31 1.0. 684 


Proceiilon. 

■ — Prociesion — Nuisance — Control by 

Police . 

Religious processions aro lawful and come 
within a proper user of the highway. But 
they are always subjcot to the control of the 
Dist, Magistrate and Polioe Officers. They 
cannot be allowed to repeatedly stop on the 
publio way 60 as to block the road and prevent 
the publio from U6ing it. \Tudball and Sulai - . 
man, JJ.) Muhammad Zaman v. Manzub 
Hasan. 19 A. L.J. 740-63 1.0. 984- 

8 U.P.L.R. (A) 129. 

Proeestion— Right of public to use it in 

lawful manner— Eestriction of right— Burden 
of proof. 

The publio are entitled to the lawful use of 
publio 6treet6, and those that would curtail this 
right, are bound to show some law or custom 
taking away this right. Thos the right of 
Lingayats in Belgaum District to the exhibi- 
tion of the religious symbol in procession in 
public street can be exeroised subject only to 
orders under 8. 144, Cr. P.C. or under 8s. 42 
and 44 of Bom. Dt. Police Aot. 26 M 76 ; 
34 Bom. 671, Ref. to. ( Batchelor and Shah , 
JJ.) DUNDAPPA MALLAPPA 8IGANDHI V. 
8ECBETARY OF 6TATE. 37 I 0. 363- 

18 Bora. L R. 460 

Precession — Obstruction — Cause of 

action— Order under S. 144, Cr. P. Code- 
Suit for injunction without proof of damages— 
Right to go in procession . 

An order of a Magietrato under 8. 144 of 
the Cr. P. Code forbidding a person or bedy of 
persons from using a highway for the purpose 
of procession invests the person or persons 
with a cause of action if they allege it to be an 
infringement ol their legal rights though such 
order is itself intra vires aod do special damage 
be alleged cr proved. 2 Bom. 457, 32 Mad. 627 I 
82 Mad. 478 20 M.L.J. 118; 11 Bom. L.R. 
372, ref. A person or body of persons by whom 
a right is olaimed to go in precession along a 
public highway can bring a declaratory suit to 
establish that right against a person who 
threatens to obstruot it without allegation or 


HIGHWAY-What ii. 

proof of special damage. (Wallis, C.J., Ayling 
and Qeshagiri Aiyar, JJ.) VALAN PAKKIBI 
TABAGAN O. 8UBBAYYA 8AMBAN. 

42 Mad. 271-36 M L.J. 79-28 M.L.T. 39- 
(1919) M.W.N. 46-49 1.0. 833- 
9 L.W, 208 (F.B.), 

Procession— Damages— Cause of ac- 
tion— Special damage. 

In the oase of obstruction to a procession 
passing aloDg publio road, an aotion lies for an 
injunction on proof of speoial damage. 8peoial 
damage does Dot mean actual pecuniary loss. It 
may consist in inconvenience or loss, conse- 
quent on waste of time involved in taking 
another route or in some damage peculiar to 
the community constituting the procession. 
\ Oldfield and Phillips, JJ- ) GANAPATHY 
MOOPPAN V. 8UBBA NAYAKAN. 

23 M.L.T. 288-44 1 0 884- 
(1918) M.W.N. 647 r 


Procession, obstruction to— Right of 

user of any member— Presumption. 

All members of publio have a right of user 
of the public highway for conducting a 
religioas or ceremonial precession without 
obstruction from anybody. This right is legally 
ve-ted in every man even though the highway 
may not have been uted for a particular 
purpose. (Ayling and Napier , JJ.) 8UBBAYYA 
Nadan v. aiyavoo Reddi. 

(1917/ M.W.N. 70-37 I C. 977- 

5 L.W. 782. 


Precession— Right ol user— Grant 7 of 

injunction- Religious procession. 

Every oitizen has an inherent right to 
:onduot religious processions through the 
publio streets. This natural right may be 
restricted in the interests of publio safety or its 
}xorcise may be limited. The right of every 
jitizen to pass in procession through publio 
itrectB is a Civil right. Where an injury is of 
?uch a character that pecuniary compensation 
vill not afford sufficient relief aod where it is 
seccssary to avoid multiplicity of judicial 
>rocoedings. an injunction will be granted. 
Jases discussed. (Seshagiri Aiyar and Kumara- 
wamy Saslri , JJ.) ANDI MOOPAN n. MUTHU- 

1’IBAMMA REDDI. 29 M.L.J. 91 = 

9Q i n 24fl = 17 M L.T. 483. 


Procession— Right to go in. 


The members of a religious community or 
denomination, are entiled to pa9B through a 
public wiy in precession for purposes of 
religious worship. 32 Mad. 478! 32 Mad. 627, 
Ref. ( Sundara her , J.) 8ENGODAN _n. 
Emperor. 18 1 0. 808-18 Or. L.J. 634. 


What 1 b 


• What is, 


ill the ground whether metalled or.unmet*- 
;d over which the publio have a rightjof way 
, public road. (Richards, C.J. and Tuiball . 
MUNICIPAL BOARD. AGRA V. SUDARBHAN 
B BHA8TRI. .87 ill. 9 = 28 I.C 201- 

12 I. L.J. Hot*' 
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HIGHWAY— What !e. 

J 7 hat is—EUmenis necessary to prove . 

To estnblieb a highway by user it is not 
necessary that it ehould lead from one pablio 
piaoe to another public plaoe, A public right 
of way oaunot be established by proof of user 
alone without evidence to prove dedication to 
the public, such as evidence that the owner has 
allowed thepublioto spend money in improving 
the road. (Ashworth, A.J.O.) DfiANi Ram v. 
Abdul Karim, 58 1.0. 441 (2) = 22 O.C. 168. 

HINDU BEQUESTS VALIDATION ACT 
(MADRAS ACT I OF 1914, . 


•S. 2 (2). 


S. 9 (9. is very general and validate dispoai 
tions takiDg effeot at a future date after tbe 
paasiDg of tbe Act as the testator desires. 
(Abaur Rahim and Srinivasa Aiyangar, JJ.) 
Kudappa VENKAYAMMA t> Kakabla Nab- 
SAMMa. 40 Mad 340 = 4 L.W 109=. 

81 M.L J. 33 = 38 l.C. 180=20 M.L.T. 221. 

HINDU LAW. 

ADOPTION. 

ALIENATION, 

APPLICABILITY. 

ascetics. 

Caste. 

Conversion, 

Custom. 

Debts. 

Gift. 

impartible Estate. 

Joint Family. 

Limited Owner. 

Maintenance. 

Mabbiaqe. 

Minority and Guardianship, 
nibandhas. 

Partition. 

Religious Endowment, 

Religious opfice. 

Reunion. 

Reversioner. 

Schools of law. 

Stridhanam. 

Succession, 

Texts. 

Widow. 

Will. 


Adoption. 


Affiliation. 

AGREEMENT. 

authority. 

Burden of Proof. 
Capacity to take. 
Ceremonies. 

Customary Form. 
Dancing Girls. 
Eligibility. 

Estoppel. 

Evidence. 

Factum Valet. 

Invalid adoption. 
Rights of adopted son 
Betting aside. 

Vol. Ill— 61 


HINDU LAV— Adoption — Agreement. 

Simultaneous adoptions. 
Widow. 


Adoption— Affiliation. 

Adoption— Affiliation. 


Affiliation means tbe taking of a person into 
one’s family without the ceremony of adoption, 
Tbe person affiliated takes whatever property ia 
Riven to bim. [Aylir.g and Bannay, JJ.) 
CHALLA Naha o. VEDIMMULLA VIBA. 

28 1.0. 893= (1914, M.W.N. 919, 

Adoption— Agreement. 


■ Adoption— Agreement — Agreement 
between adopter and father o 1 adoptee— Validity 
of. 

A Dbayaoaga Hindu took in adoption a boy 
with whose father he entered into an agree- 
ment whereby it waa suggested that the 
adopted son would become entitled to all the 
adopter’s properties, moveable and immoveable, 
and to perlorm the services of the idols and all 
rites and ceremonies in connection with 
paternal and materual ancestors. The agree- 
ment further provided that in ease a sou should 
be subsequently born to the adopter both would 
be equally entitled to all tbe aforesaid move- 
abje and immoveable properties wbioh might be 
left by him. A eon bavmg been subsequently 
born ; Eeld. that by tbe agreement, the 
adopter intended that the adopted son and the 
natural born eon should inherit both the 
debutter and the eecnlar properties of the 

AaiS/'xin i qua * 6h ’ ,res ’ ,8 ‘ r John Edge.) 
Asita Mohan Ghose Moulds «. Nibode 

Mohan Roy Ghose mouijk. 

24 O.V N. 7B4-47 I > «ii>- 
(1920) M.W.N. 041-12 L.W. 886 (P.O.). 

«»»««» 

A grant of an annuity as consideration for 
the agreement to give a boy in adoption is 
invalid and DDenforceable. Quaere : Whether 
the payment of tbe annuity, if there had been 
good consideration for it. oould be enfowS 

anr&rss'JK sjhs.,% a 

N 1922 Bom. 882 

^Z7ai d &Z7 AsT ' mM - i ’ u ' 

An agreement between the natural f«th„r 
and adopting widow that she was to 

afln?n f Rh ‘ o1 m “ na 6'mcnt and enjojmJnt 
of all income until death of the widow bain. 

unreasonable end unfair ie not binffin. on S! 

toy. (fleafon and Shah JJ.) PuneL^,, 

«. BakhMahai. ' ' 281 a JJg A “ 

16 Bom L.R. 8?. 

— - —Adoption- Agreement not to adopt. 

Where a Hindu widow having anth^Ti. 
adopt from her hiuband enters into ty 
ment whereby ahe undertakes tint , ,n a 8 r ee- 
coo.idet.tlon of h„ 
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HINDU LAW-Adoption— Authority. 

the agreement is void as contrary to the public 
policy. (Wallis, C.J. and Seshagiri Aiyar , J.) 
JAGANATHA V ' KUNJA BlBARl. 

25 ML.T. 204 = 9 L.W. 383 = 
49 I.C 929 = 11919) M.W.N, 62. 


Adoption— Authority. 

Adopticn—A uthority— Construction . 

According to the Bombay School of law the 
duty of a Hindu widow to obey her husbaoa’s 
command compels her to act upon any 
mandatory direotton that he may give by will 
as to the way in which her power of adoption 
should be exercised- The adoption by the 
widow of a boy different from tb6 one specified 
in her husband's will was invalid. A condi- 
tion in a will imposing duties on the adopted 
son is one subsequent id the appointment and 
not a condition precedent to tbe exercise of 
the power. (Lord Buckmaster.i 61Ta Bai v. 
BAPU anna PaTIL. 47 Cal 1012 = 

39 M L J. 106 - f 1920) M W N. 956 = 
12 L.W. 586 = 47 I A 202 = 
16 N.L.R. 162 = 22 Boro LR 1359 = 
25 C.W.N 97 = 57 I.C 1 = 
2 U.P.L.R, (P C ) 106 (PC.). 


. Adoption— Authority— Construction of 

— Authority to adopt if no issue, male or female. 

A Hindu testator by his will authorised h ie 
widow to adept a eon to him if oo issue, male 
or female, pbould b? born to him. Tbe 
testator died without issue. but hal a posthu- 
mous daughter, who herself died a short time 
after birth. The widow purported to adopt 
after the daughter’s death* Held, that though 
there was a strong presumption that a Hindu 
would have liked the representation by an 
adopted son if he died issuers, still tbe dear 
language of the instrument exoluded euoh 
presumptions and the authority to adopt did 
not exist in view of the events that happened, 
(Viscount Cave 1. BHaGWAT KOER u. DBANU- 

kdbabi prashad. 

37 M.L J. 513 = 17 A.L J. 1036 = 
(1919) M.W.N. 860=1 Pat. L.T. 1 = 
53 I.C. 347 = 2 U.P.L.R. (P.C.) 27 (P.C ). 

Adoption— Authority— Construction- - 

8utotss\ve adoptions. 

The law recogDi6es the validity of en author- 
ity given to a Hindu widow by her deceased 
husband to make successive adoption on failure 
of the previous adoption, to attain the object 
for which the power ie given, via., the perpetua- 
tion of the deoeased's lioe to discharge tbe 
obligations that rests od ft pious Hindu. 
(Fiseouni Baidane.) MADAN MOHAN . D a°- V ' 
PUBUSHOTTAM. 

43IA.l5d=8LW 167 = 33MLJ 138 = 
5 Pat L W. 179 = 16 A.L J 725 = 
(1918) M W.N. 621 = 24 M L.T 231 = 
28 C.L J* 403 = 20 Bom. L R. 1041 = 
46 I.C. 481 =23 C.W.N. 177 iP.C ) 
[On appeal from 38 Mad. 1109 = 
27 M.L J. 306 *24 I.C. 999 = 
16 M L.T. 413*] 


HINDU LAW— Adoption— Authority, 

• Adoption— Authority to adopt— Mul- 
tiple adoptions. 

Uoder tbe Dayabhaga a testator ba9 not only 
the power to authorise bis widow to make 
successive adoptions on failure of the prior 
adopted child, but be can attaoh - to such 
authority a direction that her estate should not 
be interfered with or divested during her life. 
(Mr. Ameer Ali) BauPENDRA KRISHNA 
CHOSE v. A M ARENDR \ NATH DEY 

43 Cal. 432 = 43 I A. 12 = 19 M L.T. 97 = 
20CWN 169 = 30 M L J. 110 = 
23 0 L J 169= i4 A L J. 167 = 

8 L.W 252= 1916 1 M W N 73 = 
18 Boro. L R. 347 = 34 I.C 892 (P.C.) 

[Affirming 41 Cal. 612 = 24 1.0. 458 = 

18 0 W.N 260.] 

Adoption — Authority to adopt — Re- 
vocation. 

Auihoritv was given by an earlier will of the 
testator to bis wile to adopt but be executed a 
later will containing inconsistent disposi- 
tions of property but not revoking earlier will. 
The latter will w*s found to be invalid and 
ioope:ative. Held, that the autboritv to adopt 
was not revoked. (Lori W*enbury ). VBNKATA- 
NARAYANA PILLAIv Subb^mmal 

39 Mad 107 -43 I A. 20 = 20 C.W N. 234 = 

3 L W. 177 = 19 M.L T. 147 = 14 A L J 178 = 
(1916' 1 M W.N, 97 = 23 0 L J. 366 = 
18 Bora L R. 372 = 82 I.C. 373 = 
29 M L J. 891 (P.C. I. 
r On appeal from 13 1,0. 291 = 
(1911)2 M.W.N. 919.] 

Adoption— Authority — Construction — 

R zeroise of power — Consent ol four out of five 
trustees obtained to adoption— Vatxdity of. 

Where a Hindu by bis will appointed five 
persons as trustees and authorised bis widow to 
make an adoption with tbeir consent, an adop- 
tion by tbe widow with tho oooeent of (our of 
them who bad proved the will and aoted as 
trustees, tbe fifth having deolined to act, is a 
valid exercise of tbe authority It was no part 
ol tbe duty of the trustees with reference to 
tbe fiduciary position in whioh they stood to 
tbe widow to inform her that she oould win 
her husband's temporal estate by not making 
aD adoption id violation ol tbe dying wishes of 
her husband and at tbe price of sacrificing his 
soul's bappme^s. ( Lord Shaw) BAL Ganga- 
DHAB TILAK V 6HRI 8HRINIVAS PANDIT, 

39 Bom. 441-42 I A. 135 1< A L J. 570 = 
19 C W.N 729= 17 Bom LR 527 = 
22 C.L J. 1=29 M.L.J. 34- 
18M.LT. 1- 1919) M.W.N. 484- 
29 1.0. 639 = 2 L.W. 611 (P.C.). 

Adoption — Authority to adopt— Con- 
struction— Joint power in two widows— Adop- 
tion ty one , after death of ether , invalid. 

A Hindu testator having two widows, author* 
Seed them to adopt by his will in these terms; 
“You (the two widows) should adopt a boy 
who is our eaDDibita (near relation) whenever 
it strikes you that our sammastanam (family 
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or estate) should cootioao.” Both the wives 
survived the testator, aod one of the widows 
purported to adopt after the death of her oo- 
widow, Held, without determining whether 
the joint power tc adopt given to the two 
widows was valid, that the power could not bo 
validly exercised by one widow after the death 
of the other, aod that the adoption was there- 
fore invalid. Where a discretionary power of 
adoption is given to the testator's two widows 
and the power is to be exeroised oy the joint 
donees in agreement, it is clear law independ- 
ently of Eoglisb doolrioee or decisions that 
the death of oae of the donees puts an end to 
the joint power. ( Lord Moulton.) VENKAta 
:NAB 48IMBA APPA ROW 0. PARTRASABATHY 
APPA ROW. 37 Mad. 189 = 

11 I. A 3t = (1914) M.W.N 999 = 
12 A-L.J. 315 = 18 C.W N 534 = 
26 M.L.J. 411 = 15 M L,T 285 - 
23 I.G. 166 = 16 Bom. L R. 328 'P C.) 
[On appeal from 29 Mad. 437 = 

16 M L.J. 178 ] 

Adoption— Authority -Joint power— 

Senior widow— Rights c/. 

A Hindu left all hie properties to hie two 
widows by will and authorised them to adopt 
in these terms “ They (the widows) may, if 
necessary adopt a boy of good family aoootdiog 
to theit necessity. ” The senior widow alooe 
adopted tho. appellant after the death of tho 
junior widow. Hold, that the power cf adoption 
given by the will was a joint and permissive 
one ; it required a joiut agreement to adopt, 
i.e., a seleotioo of heir and aolual adoption by 
both the widows. Tbe appellant therefore was 
not an adopted son of the testator. 37 Mad 
199 (P.C.), Poll. (Moan, C 3. and Bmnerji J ) 
LACHMI PBASAD b. PARBtTI 

18 A.L.J. 108 = 64 I C. 910 = 

2 U.P.L.R, iH.O ) 40 


: — “ — Adoption — Authority — Prohibits 
implied. 

A Hindu left all his property by a will to h 
two daughters and none e!»e Ha made n 
-adoption. The Bombay Vatan Act postpone 
female members in the matter of euoosesio 
to the Vatan to male members. So the wide 
adopted a son. Held, tho adoption of the widoi 
cannot be upheld as it was against tho tests 
tor e wishes who had already disposed hi 
a " iU * Scholar and Rao. JJ. 

Malgidda pabagowda Pattc. <• Baba.) 
DATTD BHAKABE 37 Bom. 107 ■ 

17 I 0. 716 = 14 Bom L.R. H2t 

— -^dopfion — Authority • 0 adopt— Con 
otruotwn— Existence oi natueat son. 

Diyaba 8 a Hindu dies leaving a so, 

to iw! 0W atld Ri ’ 88 anthorU y to the widoi 
to adop. a eon either during the lifet.me of hi 

SiS" l?" a ' laC hU dfl4th ' tha Au thority 8l 
?!!?“ A And the widow oa, 

validly adopt after the death of the natural eou 

B £ an dM D e° 1S * i' ®n but , his 0WI * widow, provider 
ehe does not direst any estate but her own 


HINDU LAW— Adoption— Authority. 

Cages considered. I Teunon aui Greives, JJ.) 
KUMUD BANDHU SAHA V. ROMESB CHANDRA 
SAHA. 43 CaJ 749-23 C.W. N. 358- 

49 I C. 609 = 29 C.L.J. 214. 

■ ■ Adoption — Authority — Construction^ 
Gi'Jin to (wo widows by will. 

Where a Hindu testator declared in hie will 
that permission would be granted to his two 
wives to adopt a boy and that the adopted boy 
would have 10 be ui£=n from amongst hie near 
representatives but his wives would adopt 
wuomsoever they would select, it was held that 
the w:ll conferred an authority oa the two 
widows severally to adopt according to the rule 
ol law, ib-it is, by the senior widow and upon her 
failure, the junior widow and that there was 
no restriction on the power of the widows to 
cbooee the boy. 12 I.A. J98 ; 12 Cal. 406, Appl. 
Power* are to be construed in accordance with 
tho intention of the doner or grantor \ that 
incentioo ib to be gathered from the instrument 
ileelf, although a reference may sometimes be 
had to the oiccumstaoces under which it was 
given, Powers are to be liberally construed in 
equity in luctheraoce of the purpose for which 
they were oreaied. [Mooksrjee and Beachcroft 
JJ.j 8 abada Prasad Pal v Ramapati Pal* 
16 C L J. 804-16 I.C. 817 = 17 Off N. 319* 
[3ee also 23 1,0. 165-37 Mad. 199 (P.G.)] 


^option— Authority— Fowtr cf adop- 
tion to two widows- General rule— Prior rights 
of senior widow — Aoumatipatca — Power to 
adopt to two widows- Simultaneous adoption. 

Where two Hindu widows have power to 
adopt, the senior widow has generally the prior 
right to adopt and the junior widow cannot 
adopt unices the senior widow has refused to do 
bo. Where an authority to adopt given to two 
widows was vague and uooectain. Held that the 
widows were not authorised to adopt simul- 
taneously but tbe widows were to adopt succes- 
sively, t.e,, in oase the senior widow refused to 

n d J P «\ b tr lbe might adopt. (Jenfcma. 

? ° dr0 V*- J -' R « j IT LAL KARA! ARAB 

V. Bejoy Krishna Karmakab 

39 Cal 382-11 I Q 17-15 c W.N. 440. 
• [Oa appeal from 13 I.C 460 = 38 Cal. 694.] 


—— -^dopfwn — Authority-Specified boy 
— Aaoption of another . 

tR^ W ‘ d .?. Woan J nolado P t a b °y different from 
lh0t, f 0d by hu9t)aDd without attempting 

Whelh. k CUCt ' 0D80 ' hu3ba “ d - (Juorreii 
Whether she oaq eo adopt if tho father of tho 

boy ehe is authorised to adopt, j 3 uuwilliog to 

6indioi Ling api' 1 ^sindigJ B^Appr’ J,) 

U917, M.W.N. 16 = 38 I C. 164- 

32 M.L.J. 47. 


Will. 


-■ Adoption- Author ity-Ccn,:ruction- 

The prohibition to adopt may be exoresa or 
implied. A provision in l wUl* VSS£ 
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HINDU LA W— Adoptioa— Authority. 

that if 07 divine favour I have a mile child 
has reference only to a natural sod and does 
cot confer »n authority tc adopt even by neces- 
sary implication. (Ablur Rahim, O C.J. and 
Phillips, 0.) SUIYaLI SUBRAYA CHETTY v. 
Calve Subbaya cuettiak. 

21 M.L T. 315 = 37 I.C 404 = 5 L.W. 740 

Adoption — Author Up — Construction — 

S:<c;essit<j adoption. 

Authority to adept a particular boy em- 
powers a widow to mats a second adoption cn 
the death cl the first boy. (1 Str Notes 10 1 ; 
•22 Bom. 96 ; 20 Mad. Obi ; 29 Mad. S52; 6 I. A. 
196 ; 21 M l. A. 397 . Ref.; 19 Cal; 526; 27 Cal. 
996 ; b7 Mad. 199. I)at. Per Oilfield, J\ — An 
authority to adc-p? a particular boy must be 
construed strictly without any adoption to pro- 
vide for subsequent eventualities based on the 
presumed intention cf the testator. (Sankaron 
Nair and Oldfield, JJ.) CHENG* REDDI v. 
VASUDEVA REDDr. 29 M L J. 144= ' 

29 I.C. 770 = 2 L.W. 562 

• Aioptijn— Authority— Where ineffect' I 

lie. 

Where the power to adopt was given a long 
time back and other ciroumetanoea intervene 
and the estate becomes vested in other persons, 
t.e., 1 n an heir ether than the widow or undi- 
vided co pirceoer the power becomes ineffect- 
ive and cannot be acted upon. 26 Mad 681, in 
627. Foil.) ( White C.J. and Oldfield . J.) XuN- 
DUKURI VEEBA BASAVABAJUV. KUNDUKURI 
BALASUBIYA. 23 I.C. 3 = 

(1914) M.W.N. 602. 

[O A. 43 1.0. 706=41 Mad. 998 (P.C.). 

Adoption— Authority — Construction— 

Stand adoption. 

Where an authority to adopt is given in 
general terms and a son adopted in pursuance 
of it die?, the widow can make a second adop- 
tion. But if the eon first adopted leaves a 
widow behind him, the power of matting a 
eecoDd adoption oould no longer be exercised. 

A deed of authority to adopt should be con- 
strued by the terms of the deed in the light cf 
such exteneive evidence as would be admissible 
in tfce case of construction of a will. Author- 
ity to adopt i3 to be regarded as geoeral in its 
nature in the absence of restrictive conditions. 
29 Mad. 382, Foil.; 34 All 398; 15 C.W.N. 624; 

3 W R 15 (P.C.) Dist. (White C.J. and Sesha- 
giri Aiyar. J.) MADANA MOHANa ANANGA 
Bhim Dev Kesabi v. Purushothama 
ANANGA BHIMA DEO. 38 Mad. 1109 = 

27 M L J 206 = 24 I.C 999 = 16 M.L.T. 413. 
[On appeal 46 I.C. 481 = 41 Mad 839 ] 

Adoption— Authority-Construction. 

Where the will recited 14 l have no male 
isfcue, etc ; but have two married wives only. 
They two should adopt a boy for the perpetuity 
0 ! my name after me. And at present there is 
one cf my kinsmen, X resident of Buchampur. 
My wives should adopt him as son after me. / 
Jie«is net available, my two wives ebculd, with 


80S 


HINDU LAW— Adoption-- Burden of proof' 

the consultation of each other, adopt any other 
boy of my cwn family. Il no boy id the lamily 
is available my wives should adept none. If 
there »s a d*Gtrence of cpinicn between the 
two wivts a? to the bey to be adopted 
that boy should be adopted whom my 
younger wile 6 cnu will choose and “ per- 
petuate my name and manage the pro- 
perty.” Htld, locking to the intention of the 
testator which was that a certain boy was to be 
adopted, though both widows are mentioned, 
the will uces not restrain the authority of 
eiiber, The main object was that a particular 
bey was 10 be adopted ; the mention of both 
wicows was subsement to the adoption itself. 
The document gave the widows as far aa thie 
boy la concerned nc option. It did not allow 
them any power of selection. Therefore the 
fulfilment of the wish cf the testator by the 
remaining widow who was the cnly pereon who 
could fulfil it was not against but in accordance 
with what the testator contemplated, t Kolval ■ 
and Pndeauz, A.J.Cs.) AAlBADAS v. KaSHI- 
BAl. 1923 Nag. 27 r 

Adoption— Authority— Construction— 

Scieral uidews— Specific boy. 

When permission is given to several widowe 
to adopt, the elder widow and on her refusal, 
the youDger one can adopt. Except in the 
Bombay school of law, an authority to adopt a 
specified boy cannot be exeroiaed with respeot 
to any other boy. (Drake Brockman , J.O. and 
Prideauz , A.J.C.) SHaNKAR KUNBI t>. 
8AVITIU. 30 1.0. 699. 


Adoption— Barden of Proof. 

Adoption— Burden of proof — Treat- 
ment by family for long time. 

The onus of proving an adoption is on the 
party setting it up. But very slight evidence 
may be 3uffi:ient for this purpose, where the 
alleged adopted 9 on has been treated as such 
ler a long series of years. (Mcokerjee and 
Cuming JJ.) KAILASB CHANDRA Nag v . 
Bejoy Chandra Nag. 36C.L.J. 434 = 

1928 Oat. 18. 


Adoption— Burden of proof. 


Where in none of the correspondence whioh 
assed between the uncle and the nephew did 
be lormer refer to the nephew as his son; nor 
id he refer to his wife as his mother but on the 
ontrary referred to her as his aunt, and as the 
lepbew was the only other member of the 
*milv there was no neoessity to adopt him. 
ield the alleged adoption is not proved. (Scoff- 
hnith and Mcti Sogar, JJ.) MT. Uttam Dai 
Dina Nath.* 1923 Lah. 389. 


Adoption— Burden of proof . 

The ordinary rule of law is that be who 
dies on an adoption must establish it but in 
me cases there may be preeumptionin M. 
kvour. (White, O.J. and Tyabji, J.) VENKATA 
AMBA 8ADAS1VA DEYAR V. PA**J** 

IEVAB. 21 I.C. 787 = 11913) M.W.N. 825.* 
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'HINDU LAW— Adoption— Barden of proof. 

* — Adoption— Burden of procf. 

In a suit to set aside adoption by a widow 
the person setting up adoption ig bouod to 
prove whether the suit i9 for declaration or for 
possession also. (1 Vhite % C.J. and Ayling, J.) 
JBAJAOOPAliA REDDY V. NATHU GOVfHDA. 

34 Had. 329-9 M.L.T, 123 = 9 I.C. 342 = 

21 ML J. 419. 

Adoption— Capacity to take. 

Adoption — Capacity to take — Where 
there are more widows than or. e— Rule* 


HINDU LAW— Adoption— Capacity to take. 

* Adoption — Capacity to take — Widow 

after re marriage adopting her son ty first hus- 
band (or second husband . 

A widow cannot, after re-marrlige, give in 
adoption her eon by first husband, e?peoially 
when she adopts him to her second husband 
after his death as in such case, the person 
giving and f aking in adoption would be the 
same individual. < Macleod, C.J., Shah and 
Hayward, JJ.) FaKIRAPPA VEERABHAD- 
HaRAPPA V. 8AVITREWA 8ANG4PPA. 

62 I C. 818-23 Bora L R. 492 (F.B.) 


Woere there are more than one widow, only 
one of them oan receive the ohild ia adoption 
bo as to step into the position of being its adop- 
tive mother. Bat a pow3r given to more than 
one widow to adopt is not oeoessarily invalid. 
I Lord Moulton) VENKATA NARASIMHA APPA 
Row u. Parthasaratby Appa Row. 

37 Had. 193 = 41 I A. 61 = 
(1914) MiW.N. 299-12 A L J. 353 = 
18 O.W N 934 = 26 H L J. 411 = 
18ML.T. 265-23 I C 166 = 
16 Bom. L.R. 328 (P C.) 


— — Adoption— Capacity to take — Widow 
of immature age— Adoption of son of certificated 
guardian . 

In the oaee of an adoption by a Hindu widow 
of immature age, the Coart is bound toooneider 
all the oiroumstanoea surrounding the adoption 
•set up, which she disputes as not having been 
made by her of her own free will ; and this is 
apeoially so where the adopted son i9 the son of 
the certificated guardian of the widow. The 
onus would lie on the plaintifi to satisfy the 
Coart that all precautions had been taken whioh 
were oeoeaaary to convince the Court that the 
adoption was made with tbe Iree consent of tho 
gU). 7 B.H.0 R. App. i ; XX Rel. (Atari tod, 
u.j. and Ooyajte, J.) Ganashamdas Vishnu- 
Dab v, Laxmibai. 24 Bora. L R. 729 = 

1922 Bom. 318 


Adoption-Capacity to take— Person 

having a Dumb grandson , 

A person having a grandson who ia congeni- 
tally dumb oannot bo treated as sonleas and 
cannot validly adopt. tMaclecd, C J.. and 
ahah , J.) Bharmappa v . Ujjakgauda. 

28 Bom. L.R. 1520 = 65 1 0 218 = 

1921 B. 173. 

u>idow~ Ad ° Pti0n “ Ca P aeit * to take- Minor 

aa&'S 

23 Bom. L R. 1078. 
adoption Ad ° Ption ~ 0aracitv 10 cond 

Hindu widow is not oompetent to adnnt o 

iHES£ 

B1I.C. 611-2) Bom. L.R, 1272, 


A icption— Capacity to take— Widow— 

Unchaste— Sudrcs, 

Under Hindu Law of Bombay amoog Sudras, 
a widow though uDohasee can mnke a valid 
adoption. 5 Beng. L.R. 362 ; (1S91) P.J. 22, 
Foil, tilccleod, C. J.. and Fawcett, J.J 
Basvant Moshafpa Huuli J. Maldappa 
KALLAPPA HCBLI. 22 Bom. L R 1<00 = 

39 1 0. (00 = iS B. 459. 


Adoption— Capacity to lake— Wile of 

a lunatic. 

The wife of a lunatio oannot validly adopt 
under the Hindu Law. ( Macleod , 0 3. and 
Fawcett, J.) Ramkrishna o. Laxminarayan. 

89 I.C. 433 |1( = 22 Bom. L.R. 1181. 

Adoption— Capacity to take— Exist- 
ence of adopted son. 

Where ono adopted eon exists a Hindu widow 
has no right to adopt a son unless and until 
previous adoption is eet aside. tMacUod, J.) 
BHUJ AGONDA V BAEjA BHOKARE. 

44 B. 827=87 I 0. 313-22 Bom. L.R. 817. 

-Adoption— Capacity to take— Minor 

widow. 

Under Hindu Law a Hindu widow of tbe ago 
of twelve who has not reaohod puberty oannot 
mako a valid adoption. Tbe adopting widow 
must have reaobed euoh an age of discretion, 
that she must be able to realise the importance 
of her aot and to make up hot own mind ae to 
the person she ought to adop;. There may be 
oiroumatanoeB whioh will enable tbe Court to 
oonsider whether a widow has reaobed the age 
of discretion. That she has attained puberty 
may be odb circumstanoe, but not necessarily 
the only one. The aotual age of the widow 
may be another test and the moat important 
one. (Jfacfeod, 0 J. and Beaton, J.) Mubu- 
GAPPA BASAPPA 0. KaL*YA 30LAPFA. 

44 Bom. 327-33 1.0. 301-S2 Bom. L.R. 91. 


— — — Adoption— Capacity to take- Murderer 
—Rights of adopted son. 

Uoder tho Hindu Law a perBon who has 
beoome patita owiog to his having oommitted 
a murder ia not dirqualifird from adopting a 
bod. Suoh a eon oan inherit to tbe property of 
his adoptive father who had already separated 
and had obtained hia share before his disquali- 
fication. (Scoff. O.J, and Shah. 3) Vamar 

V. KBISHNaJI, JJ1 J Q 3B8 — 

31 Bom. L.R. 437. 
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HINDU LA W — Adoption — Capacity to take. 

Adoption— Capacity to lake-— Age of 

zuidc;\ 

A w dcw cf 15 years i? sufficiently mature to 
a^opt. A minor who ba9 arrived at tbe age cf , 
discretion is a competent person to adopt 
under 8. 2 ( a ) of tb*» Maj rity Aot ( Scott . C J. 
and Shah, J.) BASAPPA r. 8HR1DRAMA PPA# 

43 Bora. 481 = 50 I.C 736 = 

21 Bora. L R 217. 
[But see 40 1.0. 518 = 40 Mad. 926 ] 

Adoption— Capacity to take— Existence 

cf natural son 

In the presence of a natural son of a deceased 
Hindu, bis widow cannot be presumed tc have 
any authority from him to adept and if she 
does adopt a boy, the adopts will be invalid. 
(Beaton and Shah J J.) DaLI'ATSINGU v . 
RAISINGJI NaRAHSINGJI. 39 Bora 528 = 

29 I C. 943= 17 Bora. LR. 566. 

Adoption — Capacity to lake — Convert. 

But adoptiou is not necessarily inheritance 
or succession though it leads in inheritance or 
succession. Consequently a Mahomedan con- 
vert does not presumably carry with bim the 
law of adoption. (Chandavarker and Beaton, 
JJ.) BAI MACHUBAI V BaI HlRA BAI. 

33 Bora. 164 = 10 I C. 818 = 13 Bora. L R. 231. 

Adoption - Capacity to ta/ce-Succes 

sue adoptions. 

Adoption of a second son in the lifetime of 
first adopteo non is invalid. (Scott Smith, J.) 
Shanti Prasad t* Dhandevi 

60 1.0. 113 = 42 P W R 1919. 

— Adaption— Capacity to take - Father — 

Rights of daughter in law. 

Adoption is tantamount to a bequest and a 
daughter-in 1 «w who oann^t coute-t the power 
of teatammtary disposition of her father m-law 
in therefore not competent to challenge an 
adoption made by him, (Chevis and Shadi Lai, 
JJ.) BASANTI v NatHa. 12P.R 19*6 = 

53 P.W.R. 1916 = 33 I.C. 147 = 

33 P L R 1917 

Adoption — Capacity to take— Minor 

widow— Adoption ini ilid. 

Adoption by a minor widow, who bas not 
attained sufficient maturity of undemanding 
the nature of tho act is iovalid and she can 
recover her husband’s property from the 
adoptee unless hie position bas been prejudiced, 
la such case there is no estoppel against her. 

54 All. 399 (P.C.), Diet. (Sadasivi Axyar and 
Spencer, JJ.) RiMACH*Rl v. 8ARASW ATI 
AMMAL. 12 L W. 544 = 6) I C 246 = 

(1920; M W.H 721. 

■ — — Adoption— Capacity to lake— Minor— 
Widow cf eleven years having authority — Bo 
exercise of discretion— Absence of disinterested 
adv ce from guardian . 

A Hmdu widow of about eleven years of age 
who had been authorised by her husband's will 
to adopt if and when ebe ohose, purported to 
adopt a boy And it was found that at her age, at I 


HINDU LAW — Adoption— Ceremonies, 

the time, she was incapable of exercising any 
dircreticn ard that her father who aoted as her 
guardian did not give disinterested advice in 
too matter of adoption. Held, that the adop- 
tion was voia and was incapable of being 
validated by subsequent ratification. 18 Cal. 69; 
13 Mad. 914: 1 Cal. 289 (P.C.) ; 29 Mad- 497; 
37 Mad. 199 (P.C i; 27 Cal. 996 (P C.); 1 B L.R. 
49 (F.B.;; 15 W.R. 518, Ref. Where it is left 
to the sole discretion of a widow to adept her 
discretion could not be displaced by her guard- 
ian's advice however disinterested. 13 Mad. 
214, Di !*5 (Oldfield and Sadasiva Iyer , JJ.) 
Kovvidi Sattiraju V . palamsetty Ven- 
KATASWAMI. 40 Mad 925 = 32 M.L.J 119 = 

40 I C 518 = 5 L.W. 603. 

Adoption — Capacity to take— Lunatic, 

Adoption is not an alienation of property like 
a leaee or mortgage. It affects only status. 
Therefore a person for whose estate a manager 
has been appointed under the Lunacy Aot is 
not debarred from making an adoption till the 
order 19 sst aside. A lunatic oao adopt during 
an interval cf sound mind ; the burden of 
proving which 1 s on tho person setting up the 
adoption. (Wallis, C. J and Srinivasa Aiyan - 
gar, J.) AMANCHI SESHAMM A v. AMANOHt 
PaDMANaEHA RAO. 3 L.W. 290 = 

33 1 0. 578= 19 M.L.T. 243. 

Adoption— Capacity to take— Presence 

if a congenitally idiot son. 

The adoptiou of a sou is not iovalid evon 
though there is congenitally idiot natural bora 
sod (Afirra and Prideaux, A.J.Os.) RAUA . 
u BBIMRAO. 57 1 C 647. 

Ad< ption — Capacity to take — Husband 

— Content of wife . 

A Hmdu governed by Mitakshara oao adopt 
eveo without oonsent of bis wife. ( Stuart t 
A.J.O ) NABAIN DAT v. GOPAL Das. 

33 1 0. 361 = 18 O C 941.. 

• Adoption— Capacity to give— Father- 

Mother. 

The father sued for tho custody of the child 
whose mother he deserted and which was given 
in adoption to another by tbe mother. Beld , 
(1) the pH!, could Dot be said to have relin- 
quished his right since he wt| in a position to 
look after the child at tbe time of tho alleged 
adoption and that such adoption made without 
his consent wa3 not valid ; and (2) even if he 
had acquicsoed he could cancel tbe adoption. 
(Paxlelt, J.) MA THE v MG PO TUN. 

17 I.G. 962 = 3 Bur. L T. 171. 

Adoption— Ceremonies. 

Adoption - Ceremonits— Datta Hama W 

— Brahmins. 

The performance of the ceremony of Datta 
Homamia not essential, even among Brahmins* 
to tbe validity of an adoption, where the adopt- 
ed eon belongs to the same gotra as tbe adopt* - 
ive father, 11 Mad. 5 1 M.H.C.R* 165, Rd 
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HINDU LAW— Adoption— Ceremonies. 

24 Bom. 221, Appr. (Lord Shdxo), BAD 
GANQADHAB TILAK V. 8HRI BHB1N1VAS 
Pandit, 39 Born 441 «42 1 A. 13S« 

13A.LJ 3?0 = 19 OWN, 129 = 
17 Bom. L R. 327 = 22 0 L J. 1 = 
29 M.L J. 34=18 M.L T. 1 = 
(1913) M.W.N. 484 - 29 I.C. 639- 
2 L.W. 6 1 i (P.C.). 

Adoption— Ceremonies — Performance 

of— ’Presumption. 

Where an adoption his taken place more 
than 48 years ago aud the adoption has not 
been obaUeoged daring that time by any 
member of the family interested in so doing 
and it was urged that the adoption was invalid 
(or noo-perlormance o( dattahomao, held that 
it was permissible to presume from the fact 
that tbe adoption had not been challenged for 
suoh a loog period that if the oeremony was 
neceseary, n must have been performed, 29 A. 
181 ; 29 a. 619, Bel. (jtTanftaiya Lai and 
Sulaiman , J J.) CHHOTE Lal v. Chandra 
Bhan. 43 All. 39*1913 All. 176. 


Adoption - Ceremonies — Giving and 

taking , 

la the absence of proof of a giving and 
taking ol an alleged adopted son no amount o! 
acknowledgment would make him an adopted 
sou. Bat where there ie evidence of suoh 
giving and taking, evidence of acknowledgment 
can be relied on in proof of the adoption. 
(Woodroffe and Walmslty. JJ.) KRISHNA 
BHAMINI DASI V. BROJA MOHINI. 

65 1.0, 38-23 O.W.NJ03 


* Adoption — Ceremonies — Sudras — 

Kayasthas . 

Kayasthae are Bodras aooording to law pre- 
vailing in Bengal, Mere giviog and taking of 
a son without any religious oeremony gives 
validity to an adoption among tbe Qadrae, 
Pollution on aocoant of birth does not vitiate 
adoption among Budras. It affects only religi. 
oo8 ooremonics wbioh are not necessary among 
them. (Chaudhuri and Newbould , JJ.) 
asita Mohan Ghosb v, Molian Ghose 

38 10. 117 — 20 C.W.H. 901. 


d^Tb^S! 0 " ~ c,rmmi “ - 

Among tbs twioe-born oluses Datta Bcma 
ie not eseemJal W h. n the adoptive fathef ai 

AV d ?. P s ‘ ad bel0DR 10 th * «me gotr 
» v *ewed. iMooJterjie and Btac 
Cro ^”'l KATKIt) Lalpatx pujabi. 

20 O.L.J, 819-27 1.0, 39-20 0,18. H. 1 


— Jains— Rights o / adopf.d , 0 n. 

r7i h8 OK p n o t ^« gin Uanah 0hand »• « 
Lal. 9b P.B. 1809 to them that Jalna o 

adopt in Dattalm form oi that an adopt, 

SSfWj- °“' ,n no — m, boooma a mi 
ol b» adoption . ABroadtoa 
Abdul Qadir, JJ .) Gopi Mad «. panna 

78 |,Q 


HINDU LAW— Adoption— Ceremonies. 

Adoption— Ceremonies — Giving and 

taking — £‘x«cti(ion of deed . 

Formal, but not necessarily complicated 
oeremon*es ol giving and taking, are e&sential 
for validity ol an adoption. Au adoption deed 
followed by appropriate treatment dots not ol 
itself constitute valid adoption. (Shadi Lal 
and Le-Bos$*gnol, 33.) GaNGa Bam v . AMIS 
UH and, 30 I.C. 3S5, 

■ ■■ • Adoption— Ceremonies- ’D atla Homam, 

Duta Bomain is not essential to the valid- 
ity ol an adoption id tbe Punjab. (JtTeHSixgfon, 
O C J. and Beadon , J ) DlWANCBAND v. 
LMYARKanaTH 271 P L R. 1913=* 

20 1 0. 303 = 173 P WR. 1913. 


idopfion— Ceremonies— Giving and 

taking — Suaras . 

Corporeal delivery and acceptance cf the obild 
ie tbe essence of adoption among Budras. (Also 
6 Cal. 381 ; t9 Cal. 459. Foil.) Manifestation oi 
intention to adopt a particular boy cannot be 
regarded as a ?tep in furtherance of adoption 
and decision in 7 Mad. 648 cannot be extended 
to the Budra adoption. A Budra widow cannot 
adopt in pursuance of a mere intention ex* 
pressed by her husband during hie lifetime* 
Ualess the bey bad been given and taken 
oorporeaUy by tho husband, tbe widow cannot 
do so and validate the adoption, 6 Cal. 881 
(P.O.) ; 19 Cal, 459 (P.C.), Foil. (Wallis. C,J. 
and Seshagiri Aiyar, J.) KdPPUSaMI ReDDI 
V, VENKATALAKSBMl AMMAL, 

18 M.L.T 434-31 I.Q. BB3~ 
(1918) M.W.N. 960. 

Adoption— Ceremonies— Jains* 

No religious ceremonies are required to th* 
validity ol adoption among the Jains, as they 
do not believe tbe Hindu dcolriLe o! the spiri- 
tual c fficAoy cf eons. But tbe secular ceremony 
of giving and takirg must bo performed. 
(Drake- Brockman, J.C.) JAMUNABAI v. 
Jubabmal. 56 1.0,81. 


— — — Adoption — Ceremonies— Jains, 

Jains follow Hindu Law in oase9 of adoption 
so that giving and taking mske a valid adoption. 
The adoptee must be banded over to the adopt- 
ive parent. If the adoptoe is grown up he 
need not be kept on the lap of tbe adoptive 
parent. Mere sitting by the side is aoffioient, 
(Mdtra and Prideaux , A.J.Ca.) Jervraj u, 
8HBO KUMABBH^. 86 1.0. 69» 


Sudroa, 


•Adoption— Cermonlee-Datta Homam 


No religious oeremoniea are necessary, not 
even Datta Bomam for the validity of an 
adoption among Bodraa. 6 Mad. 868 2 6 Gal. 
770 (P.O.), Re). But giving and taking aeoom- 
panied by aotnal oorporeal delivery of the boy U 
absolutely essential for valid adoption. (Drake- 

***<*•«**• A. J.C.) SHAN- 
KAR KUNHI v . BAVITBI* 00 1,0. 8 ». 
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9INDU L&W— Adoption— Ceremonlei. 

— —Adoption- Ceremonies- Datta Homam 

Giving and taking —Deed— Authority to adopt 
— Agreement conferring benefit on adoptive 
mother, %f valid. 

The absenoe of Datta Homam would not 
amongst the twioe born claves, make an adop- 
tion invalid. In Berar, the husband's authori- 
ty is presumed in the absence of a pro- 

hibition. There mu9t at least be a giving and 
taking to constitute an adoption. A mere deed 
of adoption cannot coufer the rights of an 
adopted eon. ( Mitlra . A.J.C.) Chandba- 
BAGABOI r. RAMCHAND. 46 I 0. 860. 

Adoption— Cereyyionies—Sagotr as. 

Toe performance of requisite ceremonies, e.g 
datta homan for adoption can be Jispensed 
with if the adoptive father and the adopted boy 
belong to the same gotra. (Sf/<ar( and 
Kanhaitfn Lai, A.J.C.) LAL TRIBHAWAN 
Nath SrNoe v. Deputy Commissioner, 
FYZABAD. 47 I.G. 223 = 3 O.L.J. 291. 

Adoption— Ceremonies- Datta Homam 

— Necessity of—Agarwala Banias. 

Among Agarwala Banias the non performance 
of datta homam does not vitiate an adoption. 

( Lindsay , J.C.) Ganga Dei v. GOKAL Das. 

43 1.0.318 = 20 0.0. 356. 

—Adoption— Ceremonies — Putreshti Jag 

— Necessity for. 

Putreshti Jag oeremony is not essential to 
the validity of an adoption even among9t the 
regenerate olasse9. An adoption is valid if 
upanayanam is not performed io the natural 
family although the other initiatory rights 
including tonsure have already taken place io 
the natural family of the adopted son. 20 
C.W.N. 19 ; 2 Pal. LJ. 491 ; 20 C.W.N. 901, 
Referred to. ( Miller , C-J. and Foster. J.) 
Raja Makund Deb v. 8ri Jagannath 
JENAMONI. 2 P. 469 -4 P.L.T. 427 = 

1 P.L.R. 201 = 1923 Pat. 97 = 

1923 P. 423. 

Adoption — Ceremonies— Kshatriyas 

— Brother's son— Adoption six days after the 
birth. 

There is no prohibition among Kshatriyas 
against the adoption of a brother's child before 
the 11th day after birth by reason of the 
dootrioe of pollution, or before the 21st day by 
reason of the impurity of the body of the child. 
Where religious rites are not a necessary 
requisite, e.g., where a Hindu of one of the 
twioe-born oastea adopts a boy of the same 
gotra as himself, the omission of suoh rites 
oannot afloot the validity of the adoption. The 
face of pollution, whioh only afleots the degree 
of merit attached to the religious rite9. is also 
immaterial to the validity of the adoption. 
iMullick and Atkinson . JJ ) 8 REEMATTY 
LAKSHIMIMALAI Jomamani Bahuria v. 
UDIT PABTAP 8INGH. 49 1.0 218- 

3 P.L.J. 499. 

% 

— — — Adoption— Ceremonies— Putreshtiyaga 
unessential— Twice-born classes— Adoption from 
different gotra. 


i HINDU LAW— Adoption— Customary form, 

Pntreshtiyaga ceremony, unlike datta homam 
is a matter of form and not essential to an 
adoption among twice born castes, at lea9t 
when the adopter and the adopted son belong 
to the same gotra io whioh oase even the Datta 
Homam has beeo held to be unnecessary. 16 
W.R. 179 ; 20 C.W.N. 19; 20 C W N. 901, 
Foil. IMullick ani Atkinson , JJ.) 8HEO 
LOT AN RAI V. BniRGOON RAI. 

2 P.L.J. 481 = 41 1.0. 379 = 1 P.L W. 781. 

Adoption— Customary Form. 

Adoption— Customary form—Dhusirs 

—Onus of proof of custom . 

In a suit between Dhusars residing in the 
Ward ha Di9triotof the Central Proviaoe9, but 
originally coming from the distriot of Gurgaon 
in the Panjab, for a declaration that the 
adoption of the defendant, an orphan boy, was 
invalid in law '.—Held, that the evidence 
adduced as tooustom was sufficient, as between 
the parties, to entitle the Court to dismiss the 
suit. (Sir John Edge). Ram KI 8HOBB o. 
JA1NARAYAN. 17 N.L.R. 163 s 64 1 0. 702 = 

48 1. A. 408 (P.C.), 

Adoption— Customary form— Illatom 

— Adoption of son-in law when son alive— 
Reddxs—Komma caste. 

There is no analogy between adoption 
proper, the objeot of whioh is primarily 
religions, and an illatom affiliation, the objeot 
of whioh is seoular only, and the rules of Hindu 
Law do not apply to the latter, whioh is regu- 
lated solely by custom. Illatom affiliation is 
valid even though the affiliaior has a sou or 
au undivided brother living. The custom of 
taking an illatom son-in-law is the same in the 
Kamma caste and in the Reddi oaste. (Sir 
John Edge.) NALLURI Kristnamma v, 
Kamepalli Venkatasubbayya 

42 M&d. 803 = 46 l.A. 168 = 17 A L J. 662 = 
87 M.L.J. 1 = 26 II L T. 35 = 
23 O W N 1010 = ^0 O.L.J. 145 = 
10 L.W. 193 = 21 Bora. L R. 906- 
31 10. 1 — (1919) M.W.N. 651 (P.O.). 

[On appeal from 26 1.0, 39.] 

- — Adoption— Customary fcrm—Agarwal 
Banias of Zira— Custom at variance with 
Hindu Law — Evidence of — Concurrent 
findings . 

The Courts in India concurrently found that 
in matters of adoption the Agarwal Banias of 
Zira (Punjab) do not, in matters of adoption, 
follow the general rules of Hindu Law but that 
by the custom amongat them, au unequivocal 
declaration of adoption followed by the 
treatment of that boy as an adopted son is 
sufficient to ooostitnte a valid adoption. Held, 
that the evidenoe. though limited, was suffi- 
cient as between the parties and those olaimiog 
i through or under them, to justify the finding of 
Courts below ; but the oase oould not be a 
satisfactory preoedeot if in any future litigation 
i between other parties, fuller evidenoe of the 
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HINDU LAW— Adoption -Customary form. 

onatom should be forthcoming. (S»r John 
Edge.)' Chimed Laud v Hari Chand 
40 Cal. 879=40 1 A. 157=* 17 O.W.N 883 = 
126 P.W.R. 1913 = 187 P L R, 1913 = 
18 O.L J. 70=14 M L T 83 = 
102 P R. 193 = il913) M.W.N. 309 = 
19 1.0. 639 = 15 Bom. L.R. 646 (P C.i. 


Adoption — Customary form— Jains 

—Ceremonies — Orphan boy. \t can be adopted. 

Among the Jains, adoption is a mere 
temporal or seoular arrangement and bad no 
spiritual or religioa3 objeot or significance. 
The adoption of an orphan bey id valid by 
ouetom among them. ( AlacUod . C.J and 
Fawcett , J) Parshottam Oanpat V. 
VENIOHAN GANPAT. 43 Bora. 781 = 

01 1 .0, 402 =3 73 Bora. L.R. 227. 


• '—Adoption— Customary form—Dvyamu- 
thayana. 

Dvyamushyana adoption mu9t bo made only 
by express agreement. Otherwise the presump- 
tion is that adoption is in ordinary form. 
Saoh express agreement must be oleacly proved. 
{Batchelor and Shah, JJ.) Laxmi Patirao 
Bhbinivas V. Venkatesh Tirmal. 

41 Bom. 813-35 1 G. 852=: 

19 Bora. L R. 23. 


Adoption— Customary forms - Dvyamu 

5 hy ana— Presumption, 

If the only bod of a brother is given ii 
adoption, the adoption is not necessarily ii 
dvyamushyana form, f Bitchelor and Shah, JJ. 
LAXMI PATI RAO 0HRINIV AS t) VENKATE9 
Tirmal. 41 Bom. 313 = 38 I 0. 8B2«= 

19 Bora. L R. 23 


— — — Adoption— Customary form— Illatoi 
—Strict proof . 

The olaim that a person has been taken a 
illatom son-in-law mast be proved by ver 
reliable evidence. \Wallis. C.J, and Tuabji , J 
PANDA Patyya u. Panda Venk*mma 

2 L.W. 458 ~29 I 0 84 « 17 M L T. 895 

-—-^—Adoption —Customary form—hUtcz 
-—Existence of natural son . 

Under the Hindu Law the adoption is iovali 
when the adoptive father has a eon. But th 
iXlatom adoption itseli being oppoeed to Hind 
Law, no presumption of the invalidity of a 
illoUm adoption arises on the ground of th 
oU natural son at the time of th 

N a S™v {8 ™ karan Nair and Spencer. JJ 

S, a » 01 5 8,8aK4MM1 - K Vs iu'si 

[Affirmed on appeal 43 Had. 805. 
—--Adoption - Customary /om-lllator 

iht’rtSS’? * g ' 06m « Bt be implied Iron 
ihe eiroumaUnoea ol a case aud is a vali 

B A MANN A B B l A B W t r n R Si DY VAOHOOB] 

.bamanna. IB 1.0,898-13 M.L.T. 113 

^rJZlzr 0mu ‘ m, ‘ ,y 


Vol. III-62 


] HINDU LAW— Adoption-Dandog glrle. 

Living iq a father-in-law’s house and assist- 
ing bis widow after her husband’s death does 
not constitute an illatom for which a speoifio 
ogreement i3 necessary. Uduthusamy lyar and 
Best. JJ ) Gadiyam NABAYUDU v MALLA- 
vabapu Venkamma. 11MLT. 121=* 

13 I.c 886 = 22 H L J. 265. 

! Adcption — Cus'omary form — Illatom. 

lllahm adoption is not invalidated by the 
marriage b*»iog celebrated after tbedeatb of the 
taker. [Wallis and ITunro , JJ.) VENKAYAL- 
1 PATTI V. NEOANDLA. 11 1.0 2B = 

( (1911) 2 M.W.N. 193. 

i Adoption— Cuslotnory form — Putrika 

' putra. 

Although the practice of adopting the putrika 
putra son has fallen into disuse, it is neverthe- 
less recognised by the Mitakshara Law. Acoord- 
iog to the Hindu Law a eon affiliated iu the 
putrika putra form is a valid substitute for a 
eon. The form is by no means become obsolete 
aod effect cannot legitimately be relused to an 
affiliation in the vulrika putra form if it 19 
made. (S/uarf and Kayihaita Lai, A.J.Oa.) 
Lal Tribavan Nath sinqh v. Deputy 
COMMISSIONER, FYZABAD. 47 1.0. 223=* 

6 O L. J. 294. 

Adoption— Customary form— ‘Appoint' 

ment. 

It ia doubtful whether the obsolete custom of 
appointing daughters to raise issue can be revi- 
ved. Even if revived it must be conclusively 
proved. Mere description in a deed of a daughter 
as putrika and her soq 3 as pu)rika putra ia 
not suffioiont proof. A putrika if not affected 
by all the liabilities inoident to a son and so is 
not liable to di9obargo the father's debts though 
the whole joint family may bo liable. (Atkinson 
arid Kings ford, JJ ) Babui HlTA KuBB u. 
PUBAM MaL. 1 Pal L.J. 881 =*38 I G. 44 = 

2 Pat. L.W.393. 


Adoption— Danolog Girls. 

—Adoption— ‘Dancing girls . 

Naikins (Prostitute) adoption of a daughter 
was held to be invalid. \ Batchelor and Rao, JJ.) 
Hiba Naikinu, Badha Naikin 

37 Bom. 116-17 I C. 834 ~ 
14 Bom. L.R. 1129. 

" — • Adoption— Dancing girls —Prostitu- 

tion— Validity of adoption — Estopptl, 

An adoption by a dancing girl for purposes 
of prostitution is invalid. Suoh an adoption 
oannot be validated on the ground of estoppel 
ft* an estoppel oannot defeat a prohibition 
based on the ground of publio polioy. (Af/lttw 
and Coutts-Trolter. JJ.) KANDA1YA PILLAI o. 
0HOKKAMMAL 28 M.L T. 108- 

89 10.314-12 L.W. 7, 


Zr^ A £ 0pt ' 0n ~ I) . aneit 'y girls— An adop • 
tion by a daneing girl, r 

it b 7 5»nolog girl is r»lid 

n it is not for making her a proititute. Calling 
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HINDU LAW — Adoption— Dancing girls. 

an adopted girl A bhimanaputbri does not make 
her any the less an adopted daughter among 
danciog girls and her rich: of succession to her 
adoptive mother 15 not affected. ( Aodur Rahim 
and JJ ) NAGAMUTHU PlLLAl v. 

dasi Sun dak a Mil a. 32 I 0 743. 

Adoption — Dancing girls - Validity cf. 
Quaere “ Y» hether adoption of dancing girl 
by dancing girl 19 valid, lid M.L J. 493. Foil.) 
iSadasivi Aiyar and Napier. JJ ) VisaLaK* 
SHI AMMAL r. DORASINGA PlLLAI. 

29 I.C 974. 

“ Adoption -Dancing girl— Since mar - 
tied. 

Too adoptien of a girl by a Hindu married 
woman is invalid, even though the womio was 
once a dancing gir). A dancing girl when mar- 
ried and leading a family life cannot b3 treated 
as a dancing girl. Per Sadasiva Aiyer , J.— It 
19 illegal for a prostitute to adopt a minor girl 
much more 30 if the prostitute has married and 
tried to lead the life of a moral married woman. 
(Sundara Aiyar and Sadasiv 1 Aiyar , JJ.) 
Guddatti Reddi v Ganapatbi Kand*nna. 

23 M.L J 493 o 12 M L.T. 467 = 
17 1.0. 422-|19l2j M.W.N. 1138. 

Adoption — Eligibility. 

Adoption — Eligibility — Orphan . 

According to the law of the Mitaksbara, a? 
recognised by the Benares echool. the adoption 
of a boy whose parents are both dead is iuvalid. 
Sir John Figs.) Rameisbore v Jaina- 
BAYAN. 17 N.L.R 163 = 64 1.0.782- 

48 1. A, 403 (P.C.) 

Adoption — Eligibility for — Sisfsr's 

son . 

Semble.— As a general rule of Hindu Law a 
man canoot adept bis sister's son but there 
might be a custom to the contrary. (S?r John 
Edge). KANHAI Lal t;. BRIT Lal. 

<0 All. 467 = 43 I A. 118 = 
22 0.W N 9 1 4 = 8 L W. 212 = 
24 M L.T. 23 = 33 Id L J. 459 = 
16 A L J. 825 =(1918 M W N. 709 = 
28 OX J 391 = 3 Pat L W. 294 = 
47 I. C. 107 = 20 Bom L.R. 1048 (P.C.) 

Adoption— Eligibility — Brother's son. 

Under an authority given by her husband a 
widow can validly adopt her brother's son. 
(Lord 8haw). I3HAGWATI PRASAD 8INGH v. 
Nand Pkasad 6INGH. 33 I.C. 396 (P.C.) 

Adoption— Eligibility — Test — Bro- 
ther's son — Validity— Dattaka Alimamta. 

A Hindu widow making an adoption by 
virtue of her deceased husband’s authority can 
validly adopt her brother’s eon or grandson. As 
the adoptien by the widow is not in her own 
right and to hereelf, but to her deceased hus- 
band, the test of eligibility of the adopted sen 
must be the test wbioh would have applied had 
the adoption been made by the husband him- 
aelf in bis lifetime. The rale of Hindu Law 


HINDU LAW— Adoption— Eligibility, 

that a legal marriage must have been possible 
between the adopter and the mother Of the 
adopted boy refers to their relationship prior to 
marriage. 27 All. 4 17. Appr. ; 3 Mad. 15 ; 27 
AH. 433 ; 22 Bern. 973. Ref. (Sir John Edge.) 
PUTTU LAL v. PABBATI KUMAR. 

37 All 339 = 19 C.W N 841 = 
13 A L J. 721 = 17 Bora. L R. 349 = 
42 I A. 155 = 22 0 L.J. 190 ; 29 M L.J. 63 = 
18 M L.T. 61 = 2 L W. 881 = 29 I.C. 617 = 

(1913) M.W.N. 314 iP.G.) 

Adoption — Eligibility for — Sister's 

son. 

In the absence of a special custom the adop- 
tion cf a sister’s son is invalid according to 
Hindu Law. [Richards, C.J. and Banerjee, J.) 
Raghunath Das v. Kishen Lal. 

28 I.C. 851. 

Adoption— Eligibility— Marrisd man 

— 6udras. 

Adoption of a married mao is not valid even 
among Sudrcs . t Grijjin and Chamier , JJ.) 
JHUNKA PBASAD v . NATHU. 39 All 263- 

18 1 0. 960 = 11 A. L.J. 293. 

Adoption — Eligibility — Daughter's 

son. 

A daughter's son can be adopted by a 8adra. 
( Richard* . C.J. and Bannerji . J.) LALA r. 
Nahar Singh. 84 All 088- 

16 I.C. 181 = 10 A. LJ. 299. 

Adoption — Eligibility — Afarriaps* 

ability test. 

A step-mother's brother's grand daughter's 
sen can be taken in adoption as it does not 
offend against the marriage possibility test. 

( Richards , C.J. and Banerjea, J ) RaghubIB 
Dayal t. Rani Kunwar. 14 I.C. 18. 

■■■ — — Adoption— Eligibility— Only son. 

A Hindu widow cau make a valid gift of her 
only eon in adoption. 25 B. 539, Foil. 
IMocleod. C. J. and Crump. J.) GANPATI 
8HANKARAPPA V. Kbishnappa. 

1624 Bom? 139. 

A doption— Eligibility — Sister's son— 

Leva Pattdars of Gujarat. 

Among tho Leva ratidars of Gujarat, who 
are Qudras, the adoption of a sister’s eon is 
valid. ( Alacleod , C.J. and Crump J 1 KAHAN- 
DAS NabaN v. JlYAN. 25 Boro. L.R. BIO- 

1923 Bom. 427* 

Adoption— Eligibility— Sister's son— 

A r u!iil& — Fold adoption confers no title • . 

Among the Desbastba Brahmins, the adop- 
tion of the sister's son is a nullity. Ad 
adoption is either effectual for all purposes or a 
nullity. A void adoption confers no right and 
creates no disability. Hence where a person 
is once adopted wbioh adoption is null and 
void, there is no bar to bis being validly adopted 
a second time into another family. (Alacleod, 
C.J. and Crump , J.) BHAU ABaJI DE 9HPANDB 

v. Hari Ramchandra patki. 

23 Bom. L.R. 411-1928 Bom. 801- 
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HINDU LAW— Adoption — Eligibility. 

Adoption — Eligibility — Daughter’s 

husband, 

Undertbe Hiodu Liw as administered in the 
Bombay Prustdonoy, the adoption of *» daugb- 
Lers’s husband is valid [Macleod, C.J. and 
Shah, J.) 8ITABAI NAGESH DESAI v P*R- 
V ATI DAI NAGEfiH. 2 A Boro L.R 748=» 

47 B. 35 1922 Boro. 239. 


Adoption — Eligibility — Sister’s son — 

Buie of Virudda Sambandha . 

Per Justice Shah, J.— The question as to 
whether the rule of Yiruda Sarotandba applies 
to the case of an adoption of a sister's son 
when the adoptive father has left hie family of 
birth lODg before the date of adoption and has 
passed the adoption in another family or in 
another branob of the same family was raised 
but not decided. (Shaft ard Fawcett , JJ.) 
BHAU V. NABASAOOUDA 64 I. C 614 = 

23 Born. L R 1272 


Adoption— Eligibility for — Father’s 

first cousin. 

The adoption of a father’s first oousin ie 
valid. The rule of Viruddha Sambhanda is not 
applicable to the case. 39 Bom. 410 : 29 Bom. 
973 ; 37 All. 369, Ref. \8cott, C.J. and Shah , 
J.) MALLATPA v Gangava 

43 Bom. 309-49 I 0. 517- 
21 Bom. L.R. 17. 

Adoption— Eligibility — Half-brother 

— Dattaka Mimamsa. 

Under the Hindu Law, the adoption of a 
half-brother ie not invalid. The opinione of 
Nandapandita when not eupoorted by any text 
of the Smriti writers i;re generally speaking 
recommendatory and noimsodniory tHeaton 
and Shah. JJ.) Gajanan v. KsniNATH. 

39 Bora. 410 = 28 1.0. 478-17 Bom. L.R 372. 


Adoption — Eligibility — Father's sis* 

tet's son . 


The adoption of a father's sialcr’e son is 
valid. Aa the rule that no one could be adopt, 
ed whose mother the adopter oould not have 
legally married is reatrioted to oase3 of daugh- 
ter’s eoo, sister's eon, and mother’s sister’s 
eon. 32 Bono. 619; 36 Bern. 5*3, Poll. 
[Batchelor and Shah , JJ.) Raahkbishna 
GOPAL JOSBI v. CHIMANJ1 VYANKATB6H. 

21 I C. 34 =» 13 Bora L R, 824. 


Adoption— EUgib%Uiy- Orphan. 

The adoption of ao orphan ie invalid 
H ndu Law. [Scott, 0 J. and Chandavark 

J.) Shbinivas V . Balwant Vbnkatesh 

87 Bora. 513-20 I € 16! 
15 Bora. L R. 5 

dha 8ambhanda— Mother's brother's son . 

h« U .^ r ,? ind u Law ’ tha rule no one < 

Jot d?.?* ?, h ° 88 mo ‘ h6, ‘ he Rd0 P‘e* ooi 
. i8 nOW liMiloa to I 

■ da a6hter>e eon, a sister’, eon, an 

S 0 . B vi n * 82 l Bom - 619 > Fo » Adi 

Hon of (be eon of hie mother's brother l»*al 


HINDU LAW— Adoption— Eligibility, 

tCha»dorarkar and Batchelor , JJ.) YaUNA- 
VAR GOVIND APPAJI V. LaXUMAN BBIMBAO. 
S6 Bora 533 = 16 I.C. 180=14 Bora. L.R. 843, 

Adoption — Eligibility — Boy of another 

tub-caslt — Sudras. 

An adcpticD, by a Sudra of one sub-division 
of another person, belcDfiicg to another sub- 
division of ibe ewme caste is valid. The 
question of inter-marriage and the question of 
adoption between two classes of Budraa is 
jo-* tbp pame question. (TYifson and 

O'Kituailp. JJ ) Girisb ohunder Roy v. 
Mahomed Shahjed Cbowthry. 

23C.W.N. 634. 


4dopf»on— Eligibility — Child in arms* 

Adoption of a child of 13 davs is not illegal 
but practically ioconvenient . < Richardson and 
Bud a. JJ.) BEJOY 61NGH V. MATHUBIYA 
DEBYA. 86 1.0. 97, 

Adoption — jEfigibififp — Daughter's 

daughter's sen— Mitakshara School , Western 
India, 

The adoption of daughter’s daughter’s son ie 
valid under the Mitakshara of Hindu Law 
prevailing in Western India. iChitty and 
Richardson, JJ.) Madhu SUDAN BlNHA t>. 
Kali CBABAN SlNHA. 46 I.C 246- 

27 O.L.J. 119. 


Adoption— Eligibility— Married bop. 

A married boy oannot be validly adopted 
among any class of Hindus. 10 B. 80 ; 13 M. 
129 ; 39 A. 947 ; 95 A. 263, Rel. (C/ieuis, J.) 
Hiha v. Hardat Singh. 47 P L R. 1922« 

1923 Lah, 23. 

Adoption— Eligibility- Daughter's son 

— Custom of khfttria in Amritsar. 

Under Hindu Law tbo adoption of a 
daughter’s son is invalid but aooording to the 
custom of the khatris in the town of Amritsar, 
it is valid. (Sftadi Lai, C J. and Le-Rossignol , 
J.) PARAMANAND v . Bheo Cbarandas. 

2 Lah. 69-21 P L.R. 1991 =» 
59 1.0. 256 = 15 P.W.R, 1921, 

— —Adoption— Orphan* 

An orphan cannot be adopted. It ie only the 
parents of a boy lhatoan givo him in adoption. 
[Shah Dm, O.J, and Le-Rossignol, J.) RaMJI 
Das v . Durga Persbad. 49 1 0. 90« 

6 P R. 1918, 


Adoption— Eligibility— Person already 

adopted . 

It is not competent to the widow’s of two 
persona even If brothers to take tho same person 
in adoption either at the same time or at 
different times. (fiafftgan and Scott* Smith, JJ .) 

Gobi Kisbbn v. Gobi Kishen. 

27 P W R 1915 — 97 1.G.701- 
57 P.L.R. 1915. 


Adoption- Eligibility-Only son. 

Aocording to Hindu Law the adoption ol ao 
only bod is .slid. (ShaWin and 8eott- 
Smith, 33.) Yf&HYAlS 8INOH 0. JlWAN- 
SINGH. • • *9 10. 9B4 - 306 P.L.B. 191*. 
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HINDU LAW— Adoption— Eligibility. 

7 "—Adoption— Eligibility — Orphan — Ad- 
optive father if estopped from questioning 
adoption. 

Ao adoption of an orphan is invalid and the 
adoptive father himself may dispute its validity. 
There oan be no estoppel where both sides 
know the full facts. A representation as to a 
matter of law, viz , the validity of ao adaption 
cannot give rise to an estoppel. 11 R. L R. 
291. 395 ; 21 M L.J. 500. 503, Ret. (Ayling 
and Odgets . JJ ) RajambaG AMMAG f. 
8HANMUGA MUDAGlAR. (1922, M W.N. 481 = 

1923 Mad. 11. 


HINDU LAW— Adoption -Eligibility. 

tion. 7 B. H.C R. App. XXXIII at p. XXXIV 1 
Dist. The adoption of an orphan would 
be valid, if there was evidence to show that the 
adoptee’s natural parents bad given the boy 
away to a person who made the adoption years 
afterwards and even after the death of the 
, natural father. 7 Mad. 548, Ref; 18 Mad. 145, 
Ref. \ White,O.Z. andBnison, J.) Vaithilinga 
MUDALI v. Munigan. S7 Mad. 829 = 

23 M.L J. 189= 15 I C 299 = 
(1912) M W N. 1127. 

— Adoption - Eligibility — Marriage - 


^—Adoption— Eligibility — Orphati given 
by elder brother. 

Tho principle of factum valet does not vali- 
date the adoption of an orphan son given in 
adoption by his elder brother. (Ayling 
and OJgers, JJ.l Bandaru Marayya v. 
BANADARU RAMLAKSHMI. 44 Mad 260 = 
89 M L J. 493 = (1920) M W.N 708 = 
12 L. W. 613 = 60 1.0. 141=28 M L T. 428. 

Adoption — Eligibility — Laughter’s 

son— Custom— Madras Presidency . 

Adoption of a daughter's son or a sister's son 
is valid by custom among the Brahmins of the 
Andhra portion of the Madras Presideooy as it 
is in the southern districts. (Oldfield and 
Phillips, JJ.) (Vadren Ranganayakamma- 
GARU) V. SOMASUNDARA RAO. 89 I.C 609 = 

43 Mad. 876. 

Adoption — Eligibility — Brother’s 

daughter's son—Kshatriyas of Qouth Canara , 

Tho adoption of brother's daughter’s son is 
allowed by ouscom among the members of the 
community of Smgas presumably of impure 
K9hatriya caste who originally migrated from 
Rajputana and remained settles in South 
Canara for a very long time. 4 Bom. L.R. 140; 
27 C.L.J. 119 aod 36 Bom. 533, Ref. (Sada 
siva Iyer and Spencer , JJ.) SOORATHA 8IN- 
gba v . Kanaka Singha. 43 Mad. 867 = 

12 L.W. 243-89 I C 583 = 
(1920) M W.N. 828. 


An adoption of a Hindu Sudra after 
marriage is olearlv invalid. (White O.J. and 
Sankatan Nair, J.) JaNAKIRAM PlLLAY v. 
VENKIAH CHETTY. tl I.Q, f 83 = 

10 M.L.T, 21. 

Adoption — Eligibility — Cousin of the 
same degree . 

There is nothing in the Hindu Law to 
prevent the adoptioo of a cousin standing in 
the same degree of relationship to the common 
ancestor as the person adopting. 3 M 15; 36 
M. 353; 34 B. 491 ; 14 M. 459, Ref. (Drake 
Brockman , J.O.) GUGAH THakur v. 
Fadali. 68 I.C. 566. 

Adoption— Eligibility for — Married 

man— Jams. 

Among JainB a married man can lawfully be 
adopted as adoption is a purely aeoulat matter ; 
among them religious oeremonies not being 
essential. 29 All 495 ; 30 All. 197; 32 All. 247; 
Poll. ( Dr ake- Brockman , J.C.) JaMUNABAI v, 
JUHABMAL. 86 I.Q, 81 # 

Adoption— Eligibility — Marriage — 

Sudras . 

The adoption of a married 8udra is invalid 
according to tho Mitak*bara as understood by 
the Beoares School of Hindu Law 35 All. 263, 
Foil. ( Prideaux , A. J.C.) KRISHNA MALI, v . 
DEOLIA. 44 I.C. 928. 


Adoption— Eligibility, 

Femaleslcould not be taken in adoption even 
by danoiDg girls* Such adoption is illegal, as 
it has prostitution .'or iis object. (Sundara 
Aiyar and Sadastva Aiyar. JJ.) GUDDATTI 
REDDIV. GANAPATHI KANDANNA. 

23 M L J 493-12 M L.T. 487 = 
17 I C. 422 = (1912) M W.N. 1138. 

[Also 25 I.C. 937 = 88 Mad. H44 ] 

Adcplioix— Eligibility- for— Orphan, 

No one but the parent of a child can give 
him away in adoption either by himself or by 
any one else. 2 M H.O,R. 129; 6 B H.C.R. 
d3; 10 B. H.C.R. 269, Kef. There is no presump- 
tion in law that an apparent adoption, which 
had taken place long ago and was throughout 
acquiesced in, by all concerned, was made in 
pursuanoe of an authority givon by some per- 
son competent to give away the son in adop- 


Adoption— Eligibility — Wife’s broOxtr 
— Buies cl prohibited degree. 

The Virudba Sambaodba rule is oonfined to 
the ihree case* of daughter's son, 8i9ter'e son 
and mother's sister's son mentioned in para. 17 
of Daftaka Mimamsa. Acfopiion of a wife’s 
brother by Brahmins governed by Bombay 
School i9 valid in the absonos of an established 
oustom to contrary. (Sfanpan, A. J.C.) PRA- 
LHADU MAHADEO. 21 1.0.266 = 

9 N.L.R. 130. 

.4dopfio« — Eligibility — Daughter’s 

son— Kashmir Brahmins. 

According to a oustom prevailing among 
Kashmir Brahmins it is permissible to adopt a 
daughter's eon. (S(uart and Kanha\yalal t A. 
J.Os.) 1KBAL NARAIN V. RAJENDRA NARAIN. 
21 0 0. 276-48 I 0. 767-5 O L.J. 701. 
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— — Adoption— Eligibility— Case. 

A primary oa9te must adopt Irom within its 
own 21 All. 412 (P.C.), Eel. to; 30 Cal. 

999, Dist. (Sfuarl and Eanhaiya Lai , A.J.Cs.) 
Nabain Singh v . BBIam Kali Kunwar. 

23 l.C. 43=17 O.C. 106. 

Adoption — Eligibility — Kshatriya toy 

of 19. 

Among Kebatriyas a boy of the age of 19 
wbcee ut ancyanavi ceremony had not been 
perloiEUtd at the time ol hia adoption could be 
validly adopted and notwithstanding the pro- 
hibition ol the adoption of a boy over 5: ears 
of ago in the Datlaba Mimamea. ( Muter * C.J. 
and Foster , J.) Raja Makund Deb v. 8BI 
<J AGANNATH JENAMONI. 2 Pat. 469 = 

4 Pat. L.T. 427 = 1 Pat. L B. 201 = 
1923 Pat. 97 = 1923 P. 423. 


Adoption— Estoppel. 


Adoption— Estcpp el— Widow. 


Where a Hindu widow solemnly asserts bet 
huebana’s authority to adopt a son and takes 
a boy rn adoption, treats him as adopted son 
and brings up as snob, the is subsequently 
estopped Irom doDymg her authority to adopt. 
The estoppel is however, personal to the widow. 
{Lord Rooson.) Dhabam Kunwar d. BAL- 
WANT SINGH. 34 All. 068=89 I A. 142 = 
16 O.W N. 676=9 A L J. 780 = 
14 Bom. L R. 488 = tl912; M W,N. 64 = 
12 M.L.T. 98=18 Q L J. b0 = 
16 1.0. 678 = 23 H.L.J. 200 (P.0.). 
[On Appeal from 30 All. 849 = 9 A L J. 538 = 
(1808) A.W.N, 231 = 4 M.L.T. 303.] 

Adoption— Estoppel. 

A widow representing that she has authority 
to adopt and making an adoption cannot 
subsequently impeaoh the validity ol the same. 
(RtcTiavds, O.J, and Banerjee t J.) Ganga 
Prasad v. bdda Ben. 11 ic. 27. 

Adoption— Estoppel. 

A widow adopting an orphan boy is not 
estopped from asking lor a declaration that 
the adoption is invalid. ( Drake Brockman t J.O. 
and Prtdeauz, A. J.O.) GOVIND 

ChandbaBBAGA. 34 J.O. 675 = 

12N.L.R. 100. 

Adoption— Evidence. 


Z^^J ptiw ^ EvideKC6 °f — Old adoptit 

J® r8lb ® re ia 110 direct evidenoe to pro* 
that the widow of a person who died in 18S 
had authority to adopt but the faot that f 
many years past theadoptod person behaved 1 

“ . T ple ^ perBOn aDd ^al he was treated 1 
I j olhor8 including the ancestors of tl 
SS?} 5;“°" denying »he adoption, ha 8 bee 
^ ' .v ed !. U mUBt be ,n ie«ed that the wide 
had authority to adopt and that the adoptk 

was knowD and reooRniaed in the famil' 
(Piqgot and TFaish. JJ.) Pbem Devi ■ 
bhambhd Nath, 42 An. 383-76 l.C. eoo< 

18 A.L.J, 47 1 


HINDU LAW— Adoption— EYldence. 

Adoption — £i>»dence o /— Affidavit filed 

in inter hcutory proceeding— Prcceaure— Ques- 
tion put by Judge to person present in Court — 
Answer not challenged— Comment. 

The question being whether A tLe deceased 
husband of the respondent, was adopted as a 
sen by B, the deceased husband of the appel- 
lant, held, ibet the High Court was wrong in 
reversing the decision ol the trial Court that 
an adoption bad taken place. B‘s purohit on 
being examined *6 witness to prove that no 
adoption had taken place deposed that the 
obsiquies ol B were performed by his brother C 
aDd not by A, C. who was present in the Court 
when the purohit was fceiDg examined wa3 
asked by Judge if it was so and he answered in 
the affirmative. C had cot been called as a 
witness, and no attempt was made on behalf of 
the respondent to challenge bis statement oc 
have him entered iDto the witness box for 
cross-examination. Held, that this furnished 
legitimate matters (or oomment to the trial 
Judge. {Viscount Haldane) GannaBhat- 
TULA VENKAMMA t\ GANNABHATCLA 
Venkatabathnamma. 23 O.W N. 961- 
(1919) M.W.N. 844=10 L W. 999— 
27 M.L.T. 107 (P.C.). 

Adoption— Evidence of — Absence cl 

deed of adoption or other written record— No 
entries in account books . 

When there is no deed of adoption, or other 
formal written reoord, when the ceremonies 
said to have taken place were of the briefest 
possible desorption and when the ohild's name 
was not ohanged and he was never taken to live 
with his new family or recognised by them in 
any way, it is highly improbable that the 
adoption took plaoe. Having regard to the 
habits ol the Indian people with regard to the 
keeping of the accounts regarding their most 
minute transaotiocs, the absenoe of any 
reference to expenditure on the ceremony of 
adoption in the aooonnt9 either of the natural 
or of the adoptive lather oovers an alleged 
adoption with suspicion. 33 A.O. 104 (P O.), 
Ref. ( Lord Parmoor.) DiVAKAR v. CBANDAN 
LAL. 14 Cal. 201=18 Bom L.R. 992 = 

2BG.L J 17-21 M LT. 6 = 5 L.W. 103= 
(1917) M.W.N. 50=21 C.W.N. 314= 
82 H.L J. 636 = 39 1.0. 6 = 
12 N.L.R, 164 (P.O.). 

- "-Adoption— Evidence. 

Mere execution of a deed dees not efleot an 
adoption, and it has yet to be fonnd in a Court 
of law (bat in a community where an orphan 
adoption is reoegnised as valid such an Adoption 
oould be made up by a deed alone. (Afackod, 
O.J. a tid Crump, J.) bhidappa v. Santa- 
WAK0M - 1923 Bom. 802, 

— Adtption- Evidence— Presumption as 

to factum. 

Where an adoption was never challenged for 
m any years it would be a little difficult lor the 
a oeptee to establish exaotly wbat’cccomd. Held, 
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therefore that the factum of adoption must be 
taken as proved and that it is a fair presumption 
to make that such adoption was made with the 
necessary asseut of the collaterals (Broadway , 
J.) KANHAYA 1 . NaURANG. 1523 Lah 374. 

—— Adcvlion— Evidence— Registered deed 
— No continuous treatment as son— Subsequent 
repudiation. 

Where, after executing a registered deed of 
adoption, there was no evidence of continuous 
treatment as adopted eon and the adopter 
consistently repudiated the adoption, the alleged 
adoptiou could not be eaid to be satisfactorily 
established. ( Shah Din and Aqnew, JJ.) 
Gbulam Haider v. Ghulim Nam. 

312 P.L.R. 1913 = 21 I.C. 618 = 
227 P W R. 1913. 

• Adoption— Evidence— Treatment. 

Existence of deed without subsequent treat* 
ment of adoptee as adopted son is not sufficient 
to prove adoption especially when there is 
motive for making a pretence of adoption. 
(Johnstone and Ch'vis. JJ.) BURA v Nabain 
Singh. 6J P.W r. i9it = 9 I o. 668 = 

82 P L R 1911. 

Adoption - Evidence— Authority acted 

upon after long t\me — Efftct. 

Courts will be justified in viewing with care 
an adoption which purports to be based on an 
authority given many years before the event. 
(IPaJJts, O.J. and Stshagxri Iyer , J.) ADDS AM 
ALLI KBISNAYYA V. ADUSAMALLI LAKSHIMI 
PATHI. 30 M.L.J 265 = 82 I 0. 253 = 

19 M L T 266 

[Affirmed on appeal 56 I C 391 = 
43 Mad. 6)0 tP.Q.j ] 

Adoption— Evidenct of— Recitals in 

deeds — Evidence Act , 8. 60. 

When an adoption alleged to have taken 
place 40 years ago has to be proved, the adopt- 
ed son being dead, evidence of the enjoyment 
of properties of the adoptive father by the 
adopted son and acquiescence of persons who 
but for the adoption would have been entitled 
to the property is admieeihle to prove adoption 
under 8. 60 of the Evidence Act. ( Wallis, J.) 
MULLANGI VENKATAR ANGAM CBETTY V. 
VENKATASUBBAMMAL 13MLT 315 = 

19 I 0 740 = 25 M L J 373 

Adoption — Evidence — Delay \n adopt- 
ing— Presumption as to factum of authority. 

Delay in adoptiog by a widow duly author- 
ised only proves uowilliuguess on the part of 
widow to divest herself of the estate till actual 
neocseity arose, but does not raise a presump* 
tionagaiost the factum of authority or that 
the adoption was not properly rniae. (Benson 
and Sundara Aiyir. JJ ) KamalaPUDI 
BUBBIAH V. IMMADISETTI SakKaYA 

10 M L.T 553= U I C 334 = 
(1911; 1 M.W N. t50. 

Adoption— Evidence. 

Where the name of tho boy alleged to have 
been adopted, was not ohanged and where no 


| HINDU L&W— Adoptloa— Invalid adoption. 

proof was produoed to prove the expenditure 
of the adoption oeremony, though the alleged 
adoptive father kept regular acoonnts, and 
where no reference wae made to the adoption 
at the time of mutation, wbeu widow’s name 
was substituted for that of her husband. 
Held ; the adoption was uot proved. 12 N.L.R. 
164, followed (K:tval and Prideaux . A. J. C. 
DEORAO V. MT. ANNAPURNABAI. 

1922 Nag 185. 

Adoption-Factum Yalet. 

Adoption— Factum valet. 

The doctrine of factum valet only applies to 
adoptions where matters which do not afiect 
the essence of the adoption have been dis- 
regarded. The adoptioo of an orphan cannot 
be validated oy the application of this principle. 
( Prideaux and Macnair , A. J. Ca.i SONIBAI v. 
DEAN-RAJ. 56 I C. 620. 

[Alio 16 10 180 = 86 Bom. 838 ] 
[Aho 89 M.L.J. 495= 12 L W. 613 = 

(1920; M W N. 70S ] 

Adoption— Invalid Adoption. 

Adoption — Invalid adoption — Posi- 
tion of adopted son. 

A person whose adoption is invalid, is in the 
eye of law an absolute stranger to the adoptive 
family. iSir Samuel Griffith). RamKISOR 
KEDARNATH V. JAYANARAYAN RaMBA 
CHAPAL. 40 Cal 986 =40 I. A. 213 = 

( 1 9 13 1 M. W. N. 661 = 14 M. L. T. 16 4 = 
17 0. W. N 1189 = 16 0. L. J. 2*7 = 
15 Bom. L.R,867 = 11 A.L.J. 865- 
25 M L J. 512 = 20 1 0. 958 = 
10N.L.R 1 (PC). 

Adoption — Invalid adop'ion — Main- 
tenance. 

A boy whose adoption is found to be invalid 
has no right to be maintained out of the estate 
of the adoptive family. The mere fact that 
ceremonies were properly performed and that 
the widow thought that she bad authority to 
adopt would not aOecl the qmstion 12 B.H C. 
R. 361 (397) : 1 M H.C.R. 363; 1 M EC R. 43. 
Ref. \ Heaton and Shah % JJ.) DALPATSINGJI 
v. Raisingji Naharsingjj 

39 Bora 528 =29 1 0 9'3 = 
17 Bom. L R 565. 

Adoption — Invalid adoption— Per- 
formance of Upanayaoam— When a bar. 

An U panayanam is not valid unless perform- 
ed by the father or in his absence, by another 
kinsman in the family to whioh tho ooy 
coooerned actually belongs. The performance 
of the U par.aianam in a family into whioh tho 
boy is wrongly believed to have entered by an 
invalid adoption, i* a uullity and is no Lac to 
his subsequent adoption. (Oldjild and 
Phillips . JJ.I Vadbeu Ranganayakamma 
V. SOMASUNDAtt A RAO. 69 I 0 60J=“ 

43 Mad. 876. 

Adoption— Invalid adoption— Ratifica- 
tion o/ void adoption. 
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A void adoption cannot be ratified. Ratifi- 
cation in relation to adaption means cocfirma* 
lion of an imperfect obligation, by tbe person 
legally bound by it. \ Old field and Sadasiva 
lytr. JJ.) KOVVIDI 8ATX HAJU t PATAM- 
SETTI VBNKatasav AMI. 40 Mad 925 = 

82 M L.J. 119 = 40 I.C 518-5 L.W. 603. j 

■ —Adoption — Invalid adoption — Rights 
0 / invahdly adopted son. 

An invalid adoption does do: under Hindu \ 
Law. per se destroy the adoptee's rights in bis 
natural family. 1 M.H.C.R. 3G3 ; 12 B.H. 
O.R. 864, 397. Ref. (H'/iit*. C.J. and Button, J.) 
VAITH1L1KGA MUDaLI V . MUSIGaN. 

37 Mad. 529 = 23 M L J. 189 = 

15 I.C. 299= (1912) M W N. 1127. 

‘ —Adoption— In valid adoption— Effect of 

—Possession of property. 

A person can acquire properly by long posses- 
sion as adopted son of another unier an lovalid 
adoption but it oannot give him tbe status of 
an adopted son or put an end to hia position h<* 
a member of hi9 natural family. (Benson and 
Sundara Aiyar. JJ.) Aiyanna Chakiar u. 
LAKSHMI Ammal. 21 M.L.J. 300 = 

10M.L T 19-10 1 C. 194- 
(1911) 2 M. W N 62. 

— Adoption— Invalid adoption — Supply 

of ornaments to party, fj. 

The supply of clothes or ornaments to tbe 
parents of the boy to be adopted cr the pay- 
ment of money therefor in anticipation of the 
adoption oannot invalidate the adoption or be 
taken to indicate that it w&b made from sinful 
or fimporper motives (Stuart and Kanhaiya 
Lai, A.J Ga.) Tribhuvannath BlNGH v. 
Deputy Commissioner, fyz*bad 

17 1 0. 225-5 OLJ 294. 

■ Adoption— Invalid adoption— ‘Owing 
end taking — Motives of adopter — Relevancy of . 

A mother oan give her eon in adoption even 
without her husband's express oousent where 
euoh consent cannot be obtained as where be n 
dead or has joined a religious order. Tbe faot 
that tbe person adopting had mixed motives for 
the adoption oould not be sufficient in law to 
render the adoption invalid. Whtre the adopter 
haa a right to adopt, the faot that there wore 
motives of a worldly nature which induoed 
him to adopt would not vitiate the adoption 
especially were the rights of other persons aro ! 

J D, 5l D K° d Wiltor, C J. and Fcst.r, J.) 
RAJA Makond deb v. 8ri Jagannath 
Jknamoni. 

2 Pat. 469 = 4 Pat L.T. 427 = 

1 Pat. L.R. 201- 1923 Pat 87° 

1923 P. 423 


Adoption— Right, of Adopted Sob. 

— —ddopjion—Bijjjf, of adopted son- 

Stss Mi *“ < - “ 

In the Madras Presidency among Budrae, an 
-•aopted son ebarea, on partition . equally with 


HINDU LAW— Adoption— Rights of adop- 
ted son. 

an atter-bora eon. Tbe rate to tbe above 
efijet in Dittaks Chsnarik* b*s been accepted 
in th? presidoooy lor mire than a century ana 
is not inconsistent with the Sinritis or M'tak- 
;hara. 40 M. 692. overruled. (Sir John E he-) 
pFRRAZU V 8UB1> \R 'YUDU 44 Mad 656 = 
43 1 A. 280= 19 A L J 821=4lMLJ 33 = 
84 C L.J 56 = ( 192 1 > M W N. 5>0 = 
3 U P.L.R iP.O ) 46 =23 Bora L R 920 = 

11 L W. 270 = 61 1.0. 6S0 = 
26 C.W N. 1 (P.C ). 


Adoption— Rights of adopttd son — 

Extent of. 

The rights ol an adopted son, unless curtailed 
by express texts, are in every respect the Mme 
as'those of a natural born sou ; aod aa adoption, 
ao far as the continuity of the line of iuheri- 
tance ia concerned, has a retrospective i-fl-ct. 
(Mr. Aimer Ah ) Partai* SlSGH SBIR 8INGB 
v. AJAR SlSGH Raising. ii. 36 M.L J 511 = 
17 A. L J. 322 = 21 Boro. L.R 496 = 
1 U P L R. (P C ) 39 = (IBIBi M.W N. 318 = 
10 L W. 339 = 50 1. 0. 457 - *4 C. W.N 37 (P.C.i. 

[On appeal from 28 I C 929 = 
17 Bora. L.R. 273] 


.4dop!ion— Rights of adopted son — 

4uiWifp to adopt limiting his rights— Daga* 
bagha. 

Under tbe Dayabagha law a testator has 
power to attach to an authority to his widow 
to adopt, a oondition that her estate should 
not be interfered with or divested during her 
life just 09 ha oan postpone the encoesuion of 
his natural born eon by iotsrposing life estate. 
(Mr. Amter 4li). Bhupesdra KRISHNA 
OHOSE V. AMABENDRA NATH DEY 

43 Oal. 432 = 49 I. A. 12 = 19 M L T. BT« 
20 0 W N. 169 = 30 M.L J. 110 = 
23 OLJ. 169-14 A. L.J. 167 = 
3 L.W. 252 = 11916) 1 M.W N 73 = 
31 1.0. 812 = 88 Bom L.R. 847 (P C.). 

[Affirming 41 Oa). 642=24 1.0 453 = 

18 OWN 360.3 


Adoption — Rights ol adopted son— 

8ame as those of natural son— Rule— Exception 
—Partition. 


According to the Hindu Law an adopted bou 
ooeupies the samo position iu the family ol tbe 

• X * % aou, except in a few 

instances which are aeouratrly defined by the 
Dattakba Mimamaa and Dattaka Ghandrika. 
These instances relate to marriage and to com- 

a * 4 * 4 an adopted eon and a 

legitimafo eon subsequently born to the 
adoptive father. 4 Oal. 405. disappr, 9 W. R 
423; 8 0. L. R. 67. appr ; 8 Oal. 302 aud 10 Cal! 
232. Ret.; whore of two brothers B and H who 
were members ol a joint Hindu family, B left 
» widow who adopted, plff. as B*a son and H 
left tbe defendant hia natural horn son. Held 

° a »“n P A t 5 ,tl0D ’ th8 ,* d0pt8d son (P la 'Qti0) nu 
entitled to an equal aharo of the joint family 
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ted eon. 

property with the defendant. (Sir John Edge). 
NAG1NDAS BHUGWANDaS v. BaCBOO 
HUBKlSSOSD.*fi 40 Bom. 270 = 43 I. A. 66 = 
20 M L J. 193 = 14 A L J. 183 = 
3 L W. 269=19 M L T. i93 = 
18 Bom. L.R m=(l9l6j 1 M W.N. 263 = 
23 0 L J. 393=32 I C. 403 = 
20 0.W N 702 (P.C.) 

Adoption — High's of adopted <on— 

Natural family. 

Adoptee is not a lineal descendant of his 
natural father &Ld caunot eucce.d to the 
ocoupancy hi liing of bis brother by natural 
father. {Richards, C J. and Tudtall, J.) Tham- 
MAN SINGH V. Dal SINGH. 87 All. 7 = 

27 I.G. 84=12 A.L.J. 123. 

Adoption — Rights of adopted son — 

Succession to stridhanam. 

Adopted eon succeeds to stridhanam of bis 
adoptive mother in preference to husband's 
collaterals. ( Richards . C. J and Banerjee , J.) 
GANGA PBA6AD V. BUDH SEN. 11 I C. 27. 

• Adoption — Rights of adopted son — 

Alienations ty widow -Effect on. 

As soon as a person is adopted, all the aliena- 
tions of the estate made by the widow would 
become ineffective against him unless it oould 
be shown tbat they were made (or necessity. 

( Macleod , C. J. and Crump. J.) GanpaTI 
8HANKRAPPABI V. KSHNAPPA. 

1924 Bora. 169. 

Adoption— Rights of adopted son— 

Succession to maternal grandfalhtr's properly 
in natural family . 

A person who i9 adopted into another 
family cannot sucoeed to the property of his 
maternal grandfather in his natural family. 
43 1. A. 66, 68 ; 10 I. A. 138, Ref. ( Macleod t C.J. 
and Crump. J.) Bhausaheb Shidgauda v . 
RAMGAUDA ANNAGAUDA. 23 Bom. L R. 813 = 

1921 Bom. 471. 

. Adoption— Rights of adopted son — Pro • 

perty obtained on partition in natural family . 

Where a person governed by the Mitakehara 
Law, as obtained at a family partition with his 
father bis share of the ancestral property and 
he is subsequently adopted in another family 
he is not thuceby divested of the property whioh 
vested in him on partition, 29 M, 437, Foil.; 40 
B. 429, Diet. ( Macleod , C J. and Crump , J.) 
LIAHABLE8HWAB V. 8UBBAMANYA. 

47 Bom, 542 = 23 Bom. L.R. 274 = 

1923 Bom. 297. 

Adoption — Rights of adopted son— 

Succession. 

• An adopted son takes completely the place 
of a natural eon, and is competent to inherit 
the property of his adoptive mother’s anoestorB. 

( Macleod . O.J. and Shah. J.) Dattatraya v. 
GHANGABAI. 46 Bom. 541 = 24 Bora. L R. 69 = 

1922 Bom. 321. 
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ted son. r 

7 -Adoption— Rights of adopted son - 

Execution of accree of natural father. 

A decree permitted the decree-holder to open 
a n c w door in a wall of his house. The deoree- 
holder died afterwards leaving him aurviving a 
son who was given in adoption in another 
family and a daughter's cod. The decree- 
holder’s son applied to execute the deoree. 
The applicant who was the son of a deceased 
deoree-holder since adopted into another 
family could not by virtue of his adoption, be 
treated as non-existent in the family of bis 
natural father for the purposes of execution of 
his decree, and the nearest heir of the decree- 
holder was the daughter's son. (Scoff, O.J. 
and Hayward , J.) RamCHANDBA t; MANU 
BAI. 43 Bom. 774 = 32 I 0. 693 = 

21 Bom. L.R. 776. 

Adoption— Rights of adopted son— 

Provision for maintenance of adoptive mother— 
Gift of charity , 

An agreement entered into at the time of 
adoption between the natural father and adop- 
tive father for a reasonable provision for the 
maintenance of the widow of the adopter ie 
valid under the general custom modifying the 
strict Hindu Law. But this exception should 
not be extendod go as to inolude gifts to temples, 
etc. The grant would bo invalid and not 
binding on the adopted son. 16 Mad. 400: 

2 M. 91 ; 16 Cal. 656 ; 27 Mad. 577 ; 19 Bom. 
428 ; 40 Bom. 668, Foil. (Heaton and Hayward , 
JJ.) BALKBISHNA MOTIBAM GUJAB V. 8HBI 
Uttab Nabayan Dev, 43 Bom. 842 = 
80I.C. 912 = 21 Bom. L.R. 225. 

Adoption — Rights of adopted son—8on 

born to adopted son after adoption , position of, 

A eon, in the mother's womb at the time of 
the father's adoption, is born into his father’s 
adoptive family and not into his father's 
natural family. (Beaman and Heaton , JJ.) 
ADVIFAKIBAPPA V. FAKIBAPPA ADIVEPPA. 

42 Bom. 547 = 4610. 644 = 
20 Bom. L.R. 703. 

Adoption— Rights of adopted son— 

Marriage. 

There ie an entire oessation of connection 
with the natural father’s family, and marriage 
within tbe prohibited degrees of relationship in 
the natural family is prohibited. Quaere : — 
Whether tbe disabilities arising from natural 
relationship are confined to marriage. 41 Bom. 
318, Ref. (Batchelor and Shah, JJ.) LAXMI- 
PATIBAO BRINWAS V. VENKATESH TlBMAL. 
41 Bom. 318 = 38. I.G. 532 = 19 Bom. L.R. 23. 

Adoption— Rights of adopted son — 

Alienation— Setting aside. 

Ad adoption has not the effect of divesting 
estates vested before it was made. But the 
adopted sod oan question the validity of an 
alienation as and from the date of his adoption 
as an alienation will bo valid only if it bad 
been made for legal necessity. (Beaman and 
Heaton , JJ.) MOTI RAIJI v. Laldas JlBBAI. 
41 Bom. 93 = 37 1.0. 043 = 18 Bom. L.R. 0»4. 
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HINDU LAW— Adoption-Rights of adopt- 
ed bod. 


— Adoption— Right* of adopted son— 

Agreement— Binding nature of. 

Execution of a will contemporaneously with 
adoption make* it a family arrangement which 
is binding on the adopted eon who cannot both 
approbate and reprooate the instrument. 
( Batchelor and Qhnh , JJ.i KASHI B*I RAM* 
CHANDRA GHATGB v TaTYa GENU- 

40 Bom. 668 = 38 I. C. 846 = 
18 Bom. L.R. 740. 

Adoption — Rights of adopted son— 

Natural /amity. 

The divesting of vested estates ie by no 
means an uncommon incident of adoption 
under certain oirouinstaocea and seems to be 
quite consistent with Hindu Iaw. An adoption 
under the Mitakshara law has the efleot of 
divesting the adopted eon of all rights to the 
property of his natural father oven though it 
had vested in him exclusively before adoption. 
(Batchelor and Shah, JJ.) Dattatbaya v . 
Govind Bambbaji, 40 Bom. 429 = 

34 I.O. 423 = 18 Bom. L.R. 288. 


Adoption— Rights of adopted son. 

A right of aotion is not necessarily the same 
as the acquisition of title to property. Whether 
tho two rights coalesce in a given case depends 
on tho oiroumstanoes. If an adoption ie made 
by the owner of a property, the adopted son 
from the mere faot of adoption acquires no 
title to it. ( 8colt , C J*. and Ohandavarkar , J.) 
BHRlNIVAS V. BALWANT VENKaTBSH. 

37 Bom 8)3 = 201.0.162 = 
10 Bom. L.R, 638. 


" — Adoption— Rights of adopted son— 
Effect of . 

An adopted minor sou is not bound by an 
agreement between his natural father and tho 
adoptivo widow that the property would go to 
daughter of the widow on her attaining 
majority. He oan repudiate it after attaining 
majority. (Scoff, O.J. and Ohandavarkar, J,) 
VYA8ACHARYA NARAYANAGOABYA V . YEN- 
KUBAI BANQAOHARYA UPADYA. 

37 Bom. 261 = 1710.741 = 
14 Bom. L R. 1109. 


“-~Adopfion—i?^fs of adopted son 
otep-tnother— Co-wives of adopter , 

Ukt * 800 iQ Aao P lion after ll 
death of hie first wife the adopted eon beoom 

Th 8 Q P 2!S lh ," ol J* d * a8hS6r b y Brat wil 
lne adopted ion beoomes the full ion of t] 

wife joining id the adoption and the step sc 

*Walm*t$v end Buda, JJ 

f N Lv «! DAS81 De V1 PBi 

BANNA Roy. 84 I.o. 89J=>23 O.H N. 103 

— -^opfian— of Copied #on . 
Agrtemant b v natural tath.r rietricling right 

mnSi-i. 1 * ?£ Mon a 8 reem,nt by tho adopt!- 

LhaV , ath « of adopt, 
son ia valid and binding on the adopted son 

It amount, to a u, aod mu. ’ „ 

Yoi, hi— sa 


meat for the enjoyment of her husband's pro- 
perty. But neither the adoptive mother nor the 
natural father has any right to impose a per* 
sonat contract cn the minor adoptee. 8uoh an 
agreement does not bind the minor. ( Chatterjes 
and Walmsley , JJ.) PANOBANON Majumdab 
v. Binoy Krishna Banebjbe. 

44 I.G. 838 = 27 C L J. 271. 


Adoption— Rights of adopted sen — 

Widow - Family at range ment— Agreement for 
maintenance. 

Disputes having arisen between the nephew 
and widow of the deceased, regarding the 
latter's maintenance, agreements were entered 
into between the parties on the footing that on 
the death of the widow the deft, would be 
entitled to the estate of the deceased and the 
deft, in pursuance of the agreements deposited 
a sum for the maintenance ol tho widow. 
Thereafter the plfl. was adopted by the widow. 
Held, that agreements entered into by the 
widow only with reference to her maintenance 
oould not be set up as deeds of family arrange- 
ment between the members of the family then 
in existence as barring (be rights of the 
adopted son. (Fletcher and Euda t JJ.) 

Mathura das Kabnam ti. Bbikisben 
Kabnam. 44 I.O. 8 = 27 O.L.J. 817. 

Adopt itn— Rights of adopted son — 
Adopted son’s right wiih natural after born ton . 

An adopted son of a Sudra shares equally 
with the after born natural son in tbo ancestral 
secular and dobutter propertiee. An tkrar by 
an adoptive father at the adoption that the 
adopted aod natural eon if born afterwarde 
shall share equally in all properties Is valid 
and binds the heirs and legal representatives. 
(Chaudhuri and Newbcutd , JJ.) ASITA 
Mohan Ghose v. Nerodb Mohan Gross. 

38 I.O. 127 = SO C.W.N. 901. 


— ; A aopnon- Rights of adopted son—8uc- 

cession. 

Under the Hindu Low the rights ol an 
adopted son unlees curtailed by oxprees texts 
are in every reepeot similar to those of a 
natural son in the matter ol euooeeaion. Tho 
text of Vaeietha wbioh says that if after an 
adopuon a legitimate son be born, then the 
adopted eon obtains a fourth share, should not 
oe extended to oases Dot oomprised striotly 
”.‘ h ' n ,la ,6Uer and spirit, » to oases of 
®®5' al " al Wmmmmi. (Sanderson, O. J., IPood- 
toff«and Alookttjit, JJ.) Gangadhar Bogla 

V. HIRA LAL BOGLA 48 Qail 944. 

20 O W N. 489-84 1.0. 10-28 O.L.J V?! 


Son’s share . 


Adoption— Rights of adopted 


son — 


sites sxs *■ 

nnci "* >» »■! 
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HINDU L4W— Adoption — Rights of adopt* 
ed son. 

applicable to Sudras. I Tottenham and Norris , 
JJ.) Paramanund v. Krirhna Chkran- 

12 I C. 6-14 C L J. 183. 

— - Adoption — Rights of adopted son — 
Mitikshara Law . 

Where the adoption i3 not in the Dttfcaka 
form, he cannot, under Mitakshara. suooeod 
collaterally in the aioptive father's family. 
( Broadway and Abdul Raoof, JJ.) TIRAth 
ram v. Kahan Devi. 1 Lah 688 = 

60 1.0. 101=3 Lah. L J. 35. 

— -——Adoption— Rights c/ adopted son— 
Natural son . 

An adopted son take? one-fourth of the entire 
estate in the presence of a natural eon. By 
adoption the adoptee b-omes a oo paroener 
with the adopter who omld not thereafter dis- 
pose of any property belonging to the joint 
family. ( Shadi Lil % C. J. and Le Rossignol, J.) 
PARAMANAND t;. 8HEO CHABANDAS 

2 Lah. 69 = 21 P.L R. 1921 = 33 1.0. 256 = 

19 P W.R. 1921. 

Adoption — Rights ct adopted son— 

Agreement curtailing rights of the son . 

An agreement between the natural and 
adoptive parents of the boy that bis right to 
the property of the adopter will begin on the 
death of tho adopting mother is perfectly valid. 
(8coff-SmifJi, J.) Shanti Parsad v Dhan 
Devi. 90 10 113 = 42 P.W R. 1919. 

Adoption— Rights o I adopted son— 

Kritrima son. 

Only when an adoption is in Datlaka form 
that adopted eon has the right of collateral 
succession. In case of Kritrima adoption an 
adopted son succeeds to the estate of adoptive 
father only as the relationship is a personal 
one. ( Shah Din. J.) Jiwan Mal t* Jam- 
NADAS. 67 P.L R. 1911 = 10 1.0 822 = 

232 P.W R. 1911. 

— Adoption— Rights ot adopted son . 

Unless there is a custom to the contrary a 
person by whom it is alleged that the suit 
property was inherited by his father from his 
adoptive father oannot claim a share in the 
property left by the natural father of his father 
and his possession of it is adverse as against the 
collaterals of hie father’s real father. {Shah 
Din and Chevis , JJ.) Lok Nath l* Amar 
NATH. 24 P L.R. 1911 = 9 1.0. 841- 

123 P. W.R. 1911. 

Adoption— Rights of adopted son— Be- 
quest as to charily —Dispute as to. 

Where a Hindu testator being the sole owner 
of certain properties male a will giving autho- 
rity to bis wife to adopt a son and aho miking 
oertain disposition* of his property to chirity. 
the son adopted under ih) authority cannot 
dispute the bequest under tbe charity. 21 M. 
11; 43 B. 542; 12 L.W. 17 ; 12 M 430. Ref. 


HINDU LAW— Adoption— Rights of adopt- 
ed 800 . r 

( Spencer and Devadoss, JJ.) 8RI GADICHERLA 
VENKATA NABASIMHA RAO GarUu NAYA- 
PATHY 6UBBA RaO. 46 Mad. 800 = 

17 L.W. 31 = 32 M L T *H 0.) 47 = 
11923 M W N 111- 
192) Mad 376. 

-Adoption— Rights of adopted son— 

Disposition by husband's wdl— Provisions of 
will intended to take effe:t afitr adoption . 

A Hindu testator provided by bis will that 
his senior widow should adopt a boy after his 
death and that if after such adoption disagree- 
ment should arise beiweeo hie junior widow on 
the one side and the eenior widow and adopted 
son on the other side, the junior widow should 
bo given Jo acres absolutely Both the adoption 
and tbe disagreement took plac<j accordingly. 
Held, in a suit by tbe junior widow tor the 
recovery of the 15 aores ; in the absence of any 
agreement with the natural father at the time 
of adoption that it was to be subjeot to a 
liability to give 15 acres to the junior widow the 
latter was not entitled to recover, 27 Mad. 597 
dist., and her right to sue for maintenance and 
residence however remained unaffected. A son 
adopted to a deceased Hindu, stands in tbe same 
position as if be was his postbumas son. 43 
Bom. 778, Foil. A Hindu has no such power of 
alienation over ancestral properties as would 
affeot the rights of hie adopted son unless the 
alienation was made for necessity and an 
attempted alienation by will to take effeot on a 
oertain oontingenoy expeoted to ooonr after an 
adopted 6on comes into existence subsequent to 
the death of the testator, and is therefore 
invalid. (Sadasiva Iyer and Sper.cer , JJ.) 
Bhybi Appamma V. Bhyri Chinnammi. 

98 1. 0. 311 = 12 L.W. 17. 

Adoption — Rights of adopted son — 

Father and subsequently born aurasa eon— 
Partition . 

On a partition between a father, his aurasa 
son aud a son adopted, the adopted eon is 
entitled to one-ninth share, the father and the 
aurasa son becoming each entitled to a four- 
ninths. On partition of patrimony inter se 
between tbe members of the joint family, the 
adopted eon taking in euob oases only a 
limited share- In collateral euocession the 
share of tbe adopted eon is as extended as that 
of a natural born son. 43 Cal. 944 ; 48 Bom. 
778 ; 40 Bom 270, Diet. (Seshagiri lytr and 
Moore , JJ.) VENKAMAMIDI BAEiAKBISHNAYYA 
V VENKAMAMIDI VBNKATA TRIAMBAKAM. 

43 Mad. 398-88 M.L J. 86 — 
27 M L T. 142 = 11 L.W. 379 = 
55 1.0. 371 = (1920) M.W.N. 272. 

— Adoption— Rights of adopted son— 
Alienation by widow can be impeached during 
lifetime of widow . 

A eon adopted by a Hindu widow under her 
husband's authority o-io during her lifetime 
recover property alienated by her lor no 
necessary purpose before the adoption was made* 
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HINDU WW- Adoption — Rlghti of] adopt- 
ed son. ‘ 

The adoption terminates her int8re3t in the 
property whioh rests ia the adopted eon and 
alienation by her also oeases to have eSaot 
afterwards. 536 M. 143; 39 Mad. 1035. Overruled; 
33 0*1 669; 33 Bom. 68 , Rsl. t Wallis, C J. and 
Oldfield and Kumamswami Sastri, JJ.) 
Vaidyanatha Sastri v . savitri ammal 

41 Mad 75=33 M L J. 387 - 
(1917j M W.K 6S3 = 22 HLT 379 = 
42 1.0. 243 = 6 L.W. 542 (F.B ). 

[Also 1 1C. 617-33 Bom. 88 ] 


■ ■ ■ - Adoption — Ri?7ifs of adopted sen — 
Competition with natural son . 

Adopted aon tak*e ono-foruth =hare of subse- 
quently boro natural son among Sudras. (Sadi- 
niva Ayiar and Hamer, JJ.) Nabasimhappa v. 
GHINNA KENCHAPPA. 33 IX. 244. 

■ - — — Adovt ion— R \ q h 1 1 of adopted son - 

Affiliation— Gift to affiliated son. 

A gift to ao affiliated son ie valid and is not 
afleoted by any subsequent adoption by the 
affiliator's widow. (19141 M.W.N. 1919, Ref. 
Uplift? and Qannay, JJ ) CHALLA NARHI 
RBDDI v . VUDUMUIiA VlARKDOI. 

28 IX. 893 -(1914) M.W.N 919. 


-Adoption— Rights of adopted son— Post- 
ponement of vesting of estate— Validity of , 
Where a poison ie adopted a condition post- 
poning the vesting of the estate in the adopted 
eon beyond two lives in existence ie valid. 
{Ha\lifaz t A. J.C.) KOLB! v MT. CHOTTIliAI. 

1923 Nag. 121 (1). 

— —Adoption— Rights of adopted son— 

Divesting of estate— Esta'e already vested . 

Where a person before hie adoption had 
inherited bis father’d property in the natural 
family, or had obainted a portion of the estate 
on partition hia rights in the property of his 
natural family whioh had vested in him are 
not divested by hi8 subsequent adoption into 
another family. iDhoblep, A.J.C). Marali u. 
LAXAMAN. 3 N.L J, 88 = 1922 Mag. 16. 

—-Adoption— Rights of adopted son— 
Benefit to mother,- 


Ad agreement conferring a benefit on tbe 
adoptive mother, to be valid, must be a fair 
and reasonable one. 27 Mad. 577, Poll. [Mittra, 
A.J.C.) OHANDRABHAGABOI t>. ramchand. 

46 IX. 850. 


T;— Adoption— Rights of adopted son - 
Partition limited . 

A £- ant ! * d °P k , ion agreement prohibiting 
partition daring lifetime of adoptive father is 
tnnaing on adopted coo ; since it only limits 
tne aon b enjoyment and does not deprive him 

SrnDi*"® h L ta lhe S* 0 *®* 1 !- (Botun. A. J C.) 
KorAt V. PANCHAM. 33 IX. 780- 

12N.L.R. 29. 


of adopted son. 

«J? ad0 i th ° ? lQda Iaw an "^option made by a 
•‘Widow dates -bank to the death of the adoptive 


HINDU L&W— Adoption— Blghti of adopt- 
ed son. 

father, 31 M. 75 : 21 B. 319, Poll. (Dsnieis and 
Lyle . A.J.Cs.) KCAR NAGESHar SAHAI y. 
Kuar Mata Prasad 25 0 0. 189 = 

9 0 L J 235 = 1922 Oudh 233. 

— Adoption — Rights of adopted son — 

Authority to junior wife subject to iifeesiate— 
Valiaity of adoption ♦ 

The junior widow of the talukdar adopted * 
son in pursuance of a will mide by tbs Taluk- 
dar, whereby he bestowed a lifo-C6tate upon her 
and gave her tbe power to adopt a sod and 
further directed that the adopted sod would 
take po&sesriou of the taluk only after her 
death under 9 22 , Cl. 8 of the Oudh Estates 
Act. Held, that the adoption was gooo, as it 
tflioluated the intention of the talukdar as 
expressed in his will aod the taluk oould nn 
lose theoharaoter o( imparliability in the bauds 
of tbo adopted son. iStuirt and Kinhaiya Lai, 
a J C? ) Lada Tribhawan Nath Singh u. 

DEPUTY COMMISSIONER. PVZABAD 

47 I 0. 225 = 5 0 L.J. 294 f 

Adoption— Rights of adopted son — 

Mutation of names . 

An adopted sou oan claim mutation of bis 
name in reepeot of the property of hia adoptive 
father s uncle whether the property be ta- 
lukdari or non-talukdari. In Hindu Law an 
adopted son takes exaotly tbo same position as 
a natunl son. (Holme*. S.M. and Campbell, 
1 , M.) Nageshar Bahai v Mata Pershad. 

34 1.0. 498 — 8 017. 178, 

-Adoption— Rights of aio^tid son— Re- 
lationship. 

Tho adopted boy takes the poBit'on of a na- 
tural aon with regard to adoptive father but 
not with regard to wife of adoptive father who 
has not consented. (Sfunrf, A, J. C.) 
Narain DAT v. GOlWL Das. 33 1 0. 361-* 

18 0 0.3*1. 

Adoption— Rights of adopted son— 
Agreement between nuural parent of adopted 
son and adoptive mother— Validity. 

Held, Pee Coutts , J.— Contracts entered into 
by tbe natural father of a minor are binding 
on a minor provided they have been properly 
entered into and are for his benefit. The agree- 
ment reserving a life estate to the adopting 
widow beiog one whioh at tbe time it wsb en- 
tered into was fair and reasonable was binding 
on tbe adoptee unless it was contrary to Hindu 
Law. 8uoh agreements have been held to be 
binding. 11 Bom. 3S1 ; 38 Bom 227 ; 27 Mad. 
577. Poll ; 16 Cal. 556 (P.O.), Dist. The ooo- 
BtruotioQ of the will of tbe last owner being 
doubtful, it was oonotrued by oompetent legal 
authority as giving a life interest to hio widow 
and this interpretation having been aooepled as 
a condition of the adoption and incorporated 
into the agreement. It was not open to the- 
ptfl. to oontend that the oonstruotion was wrong 
He cannot be allowed to approbate that part of 
the agreement whioh oonetruea -the will in his 
favour an giving the power to adopt him in the 
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HINDU LAW— Adoption — Rights of adopt- 

ed sod. 

form he wa* adopted and reprobate that poition 
which cons: rue-? the will as g.viog the Rani a 
iite-iuterest. Per Roe t J. : — In view of the 
doubt as to the true interpolation of the 
will, the agreement would be binding on the 
partied as a family arrangement. (Roe and 
Coutl S,JJ. IRANI KESHOBATl KUNWaEI V. 
Kunwar Satva Nabayan Bingh. 

5 Pat. L.W. 167 = 47 I 0. 53 = 
(1918) Pat. 294. 

Adoption— Rights o/ adopted son — ' 

Agreement between adopted son and adoptive 
j nolhtr — Validity* 

An agreement by the adopted son an adult at 
the time of the adoptiou giving on absolute 
power over the property to the adoptiog mother 
till her death, is binding upen the adopted son I 
and is not valid. ( Fawcett , J. C.) GOVER- 
DHANDAS CBELLARAM v LaLOOMaL. 

53 1C 546 = 13 S.L R. 155. 

i 

Adoption -Setting aside. 

Adoption — Settinq a ,ide— Revocation 

net permissible. 

If an adoption has once taken place, the 
adoptive father cannot subsequently -evoke it. 
(Lord Farmoor . 1 DlWAKAR v CHANDAN LAL 

44 Cal. 201 = 18 Bora L R 992 = 
23 C.L.J 17 = 21 M L.T 0 = 

5 L.W. 103 = (1917 M.W N. 50 = 

21 C.W N, 314 = 32 M L J 636 = 

39 I 0. 6 = i2 N L R. 104 (P.C.). 

Adoption — Setting aside — Remote 

reversioner . 

Where there is a Dearer reversioner entitled 
toeue.it ie in the discretico of the Court to 
grant a declaration as to the validity of an adop- 
tion at the instance of a remote reversioner. 

( Richardson and Buia % JJ.) Mathura 
DEBYA v. BEJOY SINGH. 02 l.C. 027. 

Adoption— Setting aside . 

Where an adoption has once been complete it 
cannot be set aside or repudiated by the adop- 
tive father. (Rotertson and Beadon , JJ.) 
SANT SINGH V. MULA. 23 P L R.1913 = 

17 I C. 350 = 44 P.R. 1913, 

Adoption— Simultaneous adoptions. 

^dopfton— SimuHanecms adoptions — 

Second adoption during lifetime of first adopted 
son. 

An adoption of second eon during the life- 
time of the first adopted eon is invalid. The 
simultaneous adoption of two boys is also 
invalid. A person whose adoption is invalid 
remains in the family of the natural father. 
(Johnstone and Rattigan, JJ.) TEKCHAND v. 
GOI AL DEVI, 48 P R. 1912= 127 P L.R 1912 = 

13 1 0. 482 = 180 P.W.R. 1912. 

Adoption— Teiti. 

See Hindu Law-Texts. I 
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HINDU LAW— Adoption — Widow — Consent 

of sapindas- 

Adoption— Widow, 

AUTHORITY OF HUSBAND. 

CONSENT OF SAl’INDAS. 

Co-widows. 

Daughter-in-law. 

Limits of her power. 

Mahratta school. 

Motives. 

Adoption— Widow— Authority of husband. 

Adoption— Widow— Authority of hus- 
band— Custom— Entry in Wajib-ul-arz. 

An eutry iu the wajib ul arz that the widows 
could adopt in a certain locality is the state- 
ment of a oustom to the eflect she could do so 
even in the absence of authority from her 
husband. (Sir John Edge.) BISHWANATH* 

Bingh v. Jugal Kishobe. 45 M L J. 210= 
18 L.W. 88-(1923» M.W N. 620 = 26 O.C. 228 = 
38 C.L.J. 299 = 33 M L.T. iP.O i 289 = 

9 O & A L.R. 583 = 10 O.L J. 379 = 

50 I A. 179 = 1923 PC, 90 (P.G.). 

Adoption- Widow— Authority of ) ius- 

band— Bitambari Jains — Ceremonies. 

Among Sitam^ari Jovis the widow of a 
son less jain oau legally adept to him a eon 
without any express or implied authority from 
bet deceased husband, and the adopted son 
may, at the time of adoption, be a grown up and 
married man. Toe only eesential oertmony 
necessary is the giviDg and takiog of the adopt- 
ed son. (Sir John Edge)- SheokuarBaI v. 
JEORAJ. (1920) N. W.N. 627 = 16 N.L.R. 170 = 

2 U.P L.R. 101 (P.C.) = 01 I 0. 481 = 
25 C.W N. 273 (P.0,), 

Adoption— Widow— Authority of hus- 
band— Co-parcener ' s consent. 

Uoder the Hindu Law the widow of deoeased 
00 -parcener oannot adopt unless she has either 
the express authority of her husband or the 
oonsent of her butband’s ooparceners. If she 
otherwise adopts 6Uoh adopted 6on oannot 
claim to be entitled to the solf-Acquired pro- 
perty of his adoptive father, ( Macleod , C.J. 
and Fawcett , J.) Pandu Krishna Jadhav 
v . Dhondi Krishna patil. 

59 I 0. 783 = 22 Bom. L.R. 1403. 

Adoption— Widow— Consent of aaplndas. 

— Adoption— Widow — Consent of sapin- 
das — Rule -Exception— Drovida 8chool—Duty 
to ask for consent. 

Under the Mitakehara Law as administered 
in the Dravida couutry a Hindu widow although 
not authorised by her husband to adopt a eon to 
him, may nevertheless make such an adoption 
with the oonsent of his nearest Sapinaas. Tho 
consent nquired is that cf a substantial major- 
ity of those agnates nearest in relationship who 
are capable of forming an intelligent ana 
honest judgment on tho matter. Save in ex- 
ceptional cases, e.g. t minority and lunacy, the 
oonsent of the nearest Sapindas must be ashea 
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HINDU LiW— Adoption— Widow- Comcct 
of laplndas. 


and if it is not asked it is no excuse to say they 
would certainly have refused ; but where a 
Sapinda ia clearly proved to have withheld hig 
consent from corrupt or malicious motives hig 
dissent may be disregarded. In all other oases 
the absenoe of ocneent on the part of the near- 
est 8apindas canDOt be made good by the 
authorisation of more distant relatives. But 
regard should be had to grave social objections, 
tho rights ol parties in actual possession. 
[Viscount Cave.) ADUSUMILL! KRISTNAYYA 
V. ADUSUMILLI L> KSH&JIFATHI 
43 Mad. 630 = 18 A. LJ 601 = 39 M L.J. 70 = 
46 I A 99 - 24 O.W.N. 903 = 28 M L T 70 = 

88 1.0, 391=11920) M.WN. *83 iP.O.I. 

• Adoption — Widow-Consent ol aapin- 
das— Whose consent nec.ssary — 0/nission to 
ns k for consent. 


Under the Dravidian oustom, in the absence 
of authority from her deoeased husband, a 
widow may adopt a bod with tbo assent of all 
bia male agnates. 12 M l. A. 397, Foil.; 1 Mad. 
174 ; 1 Mad. 69, Diet and Foil. In the oaee 

• of an undivided family the oooseot must bo 
obtained by a widow within that family. If 
the father-in-law ia alive, from him : if not 
from tho deceased husband's brother, the 
. assent of separate and remote kiuemen is 
insufficient. The principle is the 6itno if tbo 
husband dies separate from his kindred. In 
considering what assent is sufficient, rights of 
properly oanoot be disregarded : and the widow 
cannot be allowed to adopt on tho assent of 
remoter relations when there are nearer one in 
existence. It i9 the duty of the widow to 
apply for the consent of all the nearest eapindas 
and it 19 not a good reason for her failure to so 

• «PPly the widow knew that the nearest 
eapindas if asked for their oonsent would have 
refused. (Air Ameer dii) VEERA BasavabaJU 

.’Pantulu p. Bad\surya Prasada Rao. 

41 Had. 998 = 28 M L T. 1~17A.LJ.84- 
35MLJ 40=23 0 W N 231 = 
29 0.L.J 184-9 L W. 243 = 
21 Bom. L.R. 238 = 1 U P L B. (P 0.) 18 = 
49 1 O 703-49 I A. 269 P.C.). 
[On appeal from 28 1.0. 8 = 
(1014) M.W.N. 502 ] 

" —Adoption— Widow*- Consent of eapiu- 

aas Co widows — Senior and junior widow. 

A junior widowed daughtec-iolaw can 
validly adopt with the oonsent of her father-in- 

•Ti W ,k- 6Q hor bu8 ^ iDtl while living wae joint 
with his father. ( Shah and Crump , JJ.» 

Dnyanu Pandu v . Tanu balaram, 

•41 Bom. 803-87 1.0. 118-22 Bora. L.R. 390 

- ---Adoption— Widow— Consent of 8apin • 

If the neerest r.veraioner of the adoptive 
father ooneente to an adoption, the remoter 

T n® 4flS er B a ? Qn ‘5^? bJ<,ot • 78 PlR * 19 °8 »ad 16 

I^AotiXone omt C/;*uii, JJ ) 

jBohaj ram o. Ram Lad, 78 P l ft. ibh J 

aa 1.0. 842-69 P.W.R. 1911. 


HINDU Li® — Adoption— Widow — Consent 
of eapindas. 3 

Adoption — Widow— Consent of sapiu- 

das — Corrupt consent— Person claiming through 
such so pin i*— Estoppel. 

Wbero a Hindu widow succeeds as heir to her 
uoinifritd *.»□ who died at tho age of 18, she is 
competent to adopt a eon to bee husband with 
the consent of hts eapindas. The mere promise 
of payment for the oonsent ol a s*pinda does 
not vitiate the consent. There must be some- 
thing more than a promise of payment to raise 
the plea ol the invalidity ol the consent oo the 
ground that it was corruptly given. Obiter : 
Neither a tap'radi who bis given bia consent 
for a bribe or through corruption nor any one 
claiming through such a s*pieida, c*n set up 
toe invalidity of the adoption cn the ground 
that there was do proper erneent. The maxim 
4 * Nemo allegans (urlitudinam s warn est audien ~ 
dux M is one applicable tj India. Si M.L J# 
484 ; 31 Bom 405. Ref. iSchwabe G.J. and 
Coulis Trotter J) PARTBASARATBl REDDY 
v. Kandasami Reddi. 45 M.L J. 161 = 
18 L W, 156 = »1923) M.W N. 423=- 
32MLT 349 (H 0j = 1923 Mad. 711. 

Adoption — Widow — Consent o/ 

rnpindas 

The right of the Court to scrutinise the 
kinsmen’s reasons extends only where consent 
is refused and not whoro consent is given inas- 
much as tbn law imposes a responsibility upon 
kinsmen in gran'ing their content to au adop- 
tion. A daughter's son is not entitled to bo 
oonauited regarding an adoption by a widow 
who b A6 obtained the oonsent of the nearest 
eapindas, as he is not a <7110/1, and Bhinnagotra 
eapindas arc not inoluded under tbo term 
6apindas in tbo texts which require their eon- 
sent to au adoption. Oonsent of the Bapindaa 
to an adoption by the widow is material aa 
guaranteeing the propriety of tbo widow's 
action in making tbo adoption. Where euoh 
oonsent has not been shown to have been 
obtaioed by fraud, ooercion or corruption, it ia 
sufficient authority for tho adoption, i Old field 
and Phillips, JJ.) VADREU RANGANAYA- 
KAMMAGARU V RYALI 80MASUNDRA RAO 

59 I O, 609 = 43 Mad. 876. 

Adofti^n- Widow— Consent of sapin- 

Subsequently given. 

The eubaequent aseeut of the sapin das will 
not validate an adoption by a widow who bad 
no Buoh a<aeat at tbe time of the adoption. 
(TPafttJ, O.J. and Kumarastoami Sastri, J.) 
DORAISAMl V. CHINNAQOUNDAN. 

22 M.L T. 638 = 11918 M W N 89 = 
34 M.L J. 288 = 48 1 0. 880=7 L W, 335. 

Adoption- TFidcw — Oonsent of Bapin- 

das— Arbitrarily xoithdrawn— Subsequent adop- 
tion— Validity. 

Though a a apinda may after giving ooosent 
to an adoption by a widow review bia opinion 
ana revoke bis oonsent before it is aotod upon, 
yet eaoh revocation U made without assigning 
any reasons and capriciously it Ib not valid. It 
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HINDU L AW— Ado p ti c n — Widow - Consent 

of e&pfadae. 

is net competent for tbe Court to speculate as 
to the reasons wbi^h might pcs-ibly justify his 
conduct 26 Mad. 145; 20 Mad. 6*37. Expl. A 
mother succeeding as hc;r to her first adopiei 
sen would bo diverted by » subsequently 
adopted ?cn cf the inherited property whether 
it is ancestral or self-acquired, i Mad. 174 
(PC.). Ref. lAyUnj and Stshagiri Iyer, dJ ) 
BORYA ^ARAVINA v R * MADOSS, 

41 Mad. 604=* 34 M L.J. 87 = 
22 M.L.T. 501=7 L.W. 72 = 43 ! C 526 = 

(1918) M.W.N. 203. 

Adoption— \Wdow - Consent of sapind- 

as— I' idcw ignoring nearer sapiudas cn a:ccw>if 
of hostility— Adoption Kith consent of remoter 
sapindas whether valid 

Assent o' the sapindas is necessary foradoption 
ty widwWin Madras. The assent is regarded as 
a substitute for authority of the husband and 
Hindu Law require-? that such an assent should 
be obtained from thc-ys who would be the natural 
adviser? and protector? of the widow prima 
facie therefore it should be sought frem those 
who are next in tbs line of succession. The 
widow can apply to more remote sapinda s 
where there are one or two near sapindas who 
from improper motives withhold their consent, 
hut she must conflolt the nearer ones before 
doing po even thoirgh they be inimical to her. 
0 he has no right to conclude on a priori reason- 
ing that the consultation would he futile. 
(It'jWj, C J. and Seshagiri lyer % J.) ADU6- 
AMALLI KBISHNATYA V ADUSAMALLI 
LAKSEMIi'ATBI 30 M L.J. 263 = 

32 I.C 233 = 19 M.L.T. 280 
[Affirmed on appeal 66 1.0 391 = 
43 Mad 630 (PC)] 
Adoption— Widcw — Consent of sapin- 
da? — Representation by widexo— Effect cj. 

Id the absence of anything to show that a 
reversioner consenting to an adoption was 
actuated by any representation of a widow that 
her husband had given her authority to adopt, 
a Oouct is entitled to presume that the rever- 
sioner, in giving his son to bo adopted by the 
widow, was fully conscious of wbat he was 
doing and wa9 mindful of all tho£e considera- 
tions which be a« a reversioner, ought to take 
into account. [Wallis, CJ. and Tyabji, J.) 
Panda Patyya v. panda Vbnkamma. 

2 L.W. 455 = 29 I.C. 34 = 17 M.L.T. 393. 

Adoption— Widow— Consent of sapin - 

das— Undivided family — Consent of member — 
Long delay— Motive, 

The managing member of a Hindu family 
cannot be said to have acted improperly in 
declining to sanction an adoption made by 
the widcw of a deceased member after long 
delay tc enable her to alienate the property 
outside the family. In an undivided family 
the consent of the managing member alone 
might bo sufficient to validate the adoption. 

( Sankaran Nair and Oldfield . J J.) RAMA Rao 
t. Narasimha Raya Nim Vabu. 

28 M.L.J. 363 = 28 I.C, 392 = 2 L.W. 286. 


HINDU LAW — Adoption — Widow— Content - 
of sapindas. 

Adoption— Widow— Consent of sapin- 

das —Refusal - Grounds / cr . 

In giving or refusing consent to an adoption 
a sapinda ;s Dot entitled to proceed on grounds 
personal to himself but must aot with deliber- 
ate consideration of what is for the benefit of 
the family. Where in answer to a request for 
his consent for adoption by a widow the next 
reversioner refused it on the ground that it 
would deprive him of bis right to succeed to the 
property, held . that the consent was improperly 
refused. 27 M.L.J. 688 ; 26 Mad. 637, Bel. 

( Wallis , C.J. and Eannay , J.) VENKATAPATHI 

Bomayajuluv Punnamma. 

17 M L T. 218 = 2 L.W. 284 = 28 1.0. 373 = 

(1913) M.W.N. 286. 


Adoption— Widow— Consent of sapin- 

das— Refusal on personal ground— Effect of— 
Adoption with consent of other sapindas, 

The consideration that should guide a 
sapinda in giving his consent to adoption by a- 
widow is not persoral loss but the benefit to 
tbo estate. An adoption therefore, made with 
tbe consent of remote sapindas when the nearer 
one refused a consent rn tbe ground of his 
personal log? of inheritance, ie perfeotly valid. 
(San Imran Nair and Spenser, JJ.) KALLE- 
PALLI venkatabama Raju v . Kallbpalll 
BAPAMMA. 39 Mad. 77 = 

11914) M W N. 911 = 26 I 0.888 = 

27 M.L J. 638, 


—Adoption — Widow— Consent of Bapin- 
das — Refusal— Reasons. 

A Sapinda is not bound to state his reasons 
for refusing to give bis orneent to an adoption 
by the widow. (26 Mad. 627, Foil ) Where there 
are five grades of reversioners, the consent of 
two only of tbe third grade of sapindas both of 
whom are interested in making the adoption is 
not such a consent of the majority of sapindas 
09 would amount to an authority to adopt. 
(White, C.J. and Oldfield. J.) KaNDUKUBI 
Veera Basavaraju V. Kandakuri BALA- 
SURIYA. 23 I.C. 3 = (1914) M.W.N. S02. 

[Oo appeal 48 1.0. 7G6 = 4i Mad. 098.J 


Adaption— Widow —Consent of sapin - 

das— Consent of remote t ever siontrs— General 
consent. 


When nearest 6apindas unreasonably with- 
hold consent authority of remote sapindas 
is sufficient. (1914) M.WN. 620, Ref. An 
authority to adopt given to a widow by the 
sapindas of her husband is not legally invalid 
merely because it is expressed in general terms * 
and an adoption in pursuance thereof is not 
invalid if made immediately and where all the 
sapindas are alive. 26 Mad. 631 ; 86 Mad. 146, 
Diet. (JPafiis and Sadasiva Aiyar, 33,) 
NAGABAMPALLI KANESAM v. NAGABAM 4 ' 

palli Batchamma. 1 L.W. Bn- 

24 I.C. 2B7»(191D M.W.N. 6W# 
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HINDU LAW— Idoptlon— Widow-Consent 
of saplndas. 

Adoption— Widow— Consent of sapin- 

das—Diceased sapinda. 

Adoption with oonsenfc of a deceased sapioda 
is ineffective if not approved by eapindas living 
at the date of adoption. A widow cannot act 
upon content given by tbo sapicda but subse- 
quently withdrawn. {Benson and Abdur 
Rahim, JJ ) Mani t. Bubba RAYaR. 

36 Mad. 115 • 19 1.0. 661-24 M.L.J. 484. 


Adoption— Widow -Content of sapin- 

da 5— Consideration— Invalid, 

The reoeipt of consideration of 8apinda (or 
giving consent to an adoption by a^ widow 
vitiates such consent. (White and Phtfftpj, JJ.) 
DANAKOTI AMMaL V. BALASUNDARA muda- 
liar. 18 1.0. 989 = 38 Mad. 19. 


Adoption— Widow— Go-widows. 

—Adoption— Widow— Co- widows— Pre- 
ferential right of senior widow, 

A junior widow adopting without senior 
widow's oonsent must have epeoial authority 
from her husband. But a senior widow (i e ) 
the widow that is married fitBt, has a preferen- 
tial right and oan adopt without the bueband’e 
consent or that of hie eapindas or of the junior 
widow in Bombay. (Scoff and Shah , JJ.) 
BASAPPA v. QBRIDRaMAPPA. 43 Bom. 481 = 
80 1.0 786^21 Bom. L R. 217. 

Adoption— Widow - Co* widows — Pre- 
ferential right . 

As between oo widows, it is the senior widow 
that has the preferential right to adopt and the 
junior widow is not entitled to adopt without 
theoonsentof toe senior. Judgment of 8tephoo, 
J.. in 12 I. 0. 4G0, Appr. (Jenkins, G.J and 
Woodrcff* , J.) RAMJIT LAD, Karmakab 0. 
BEJOY KBI9BNA K ARM ABKAR. 39 Cal 882- 

14 I C. 17 = 16 0 W H. 440. 

— — Adoption — Widow— Co- widows* 

In case of two Hindu widows, it is the senior 
who has the right to adopt and unlees she 
refuses to ezeroise her power, a junior widow 
cannot adopt. When power to adopt was given 
in the following term*:—" Eaoh of my two 
wives shall be at liberty to adopt three sons 
successively, that is one after another. Held, 
that simultaneous adoption was not 6ano‘.ioned 
but the power was to be exeroised according to 
the general law, and that the power was given 
to the two wives enooeeeively and that nnder 
the termansed, the junior widow was not 
entitled to adopt till the senior one had 
exhausted her right or refused to exeroise it. 
(Stephen, J.) Buoy Krishna Karmakab v. 
banjit lad Karmakab. 12 1 o. 460= 

38 0 . 091 , 

7" " * Adoption— Widow— Co widows— Pre- 
ferential right of senior widow— 8udras- 
Implied prohibition— Living away from hue- 
hand— Adoption by junior xoidow. 

In the abesnee of any dinotion from the 
husband, the senior widow has under the 


HINDU LAW-Adoption-Widow— Daughter- 
in-law. 

Hindu Law the preferential right to adopt* 97 
Cal. 86 i;j 33 Mad. 772 ; 2 L W. 24, Poll 6 
Bom. H.C.R., 18!; 48 Cal. 682, Bel. The 
above rule applies to 6udraB also. The senior 
widow does not forfeit her preferential right 
to adopt, from the mere fact oi her having 
lived apart from her husband, in lhe abeenoe 
of any proof of adultery or miecondoct on her 
part. The proper course for a junior widow 
would be to ask the serfior widow to get the 
consent of the male sapindas to perform the 
adoption and lo perform it herself and only if 
the senior widow wsb unwilling to perform it 
herself, it would be for lhe junior widow to ask 
her to agree to the adoption ceremony, being 
per/ormad by herself. Per Ramesaut, J« 
From the mere faot that lbs husband and wife 
were living apart for a loDg time, a prohibition 
against the wife's right to adopt oannot be 
implied. 23 Bom. 789, Pol.; 8 Bern 9. Diet. 
(Spenctr and Ramesam , JJ.) MUTHOBAMl 
NA1CKEN U. PDDA VARATTAD 43 Mad 266 = 
42 M.L.J. 101^1922 M W.N 88“ 
30 M L T 60 (H.0.) = 

4ft r. UJ — Mari IflR. 


Adoption — Widow— Co widows — Pre- 
ferential right of senior widow — Adoption by 
junior widow without consent of the senior 
widow . 

Where a Hindu dies sonless leaving more 
than one widow, the preferential right to adopt 
(with the consent ol the suptndaa) vests with 
the senior among them and an adoption made 
ty the junior widow without the consent ol the 
Benior widow though with the consent ol the 
sapindas t ie invalid. The co- widow is a sapin* 
da whom the junior widow is bound to oonBUlt, 
28 M.L J. 72; 13 Bom. 160 ; 6 Bom. H.G.R.A* 
G.J. 181 : 39 Oal. 682, Ref. (TVhHte O.J, and 
Coutts Trotter, J.) RAJA Damba KUMAR VBN- 
KATAPPA NABAYAN1M VARU V DAMBA 
RANGA RAO GARO. 39 Mad. 712- 

29 M.L.J. 18-18 M L T. 19- 
30 10. 103 = (1918/11 W.H.424* 


-^dopfion— Widow— Co-widows— Adop- 
tion by junior wifh consent of sapindae. 

Under the Mitakehara law an adoption 
made by junior widow of a deceased Hindu 
without the ooneent ol the senior widow is in- 
valid oven though the adoption was made with 
the consent of the majority of the sapindos 
as tho senior right has a preferential right to 
make an adpotion. 28 M. 816, Ref,; 18 B. 160; 
39 0. B82, Foil. (Sanfccra Hair and Spencer 
JJ.) KAKEBLA CHUKKAA1MA V. KAKERBA. 
PUNNAMUA. (1918 M.W.N. 19- 

271.0 775-28 ML J 12- 
16ML.T. 812 = 2 L.Wi 24. 

Adoption— Widow— Daughter-In law. 

Adopt ion— Widow— Daughter in law— 

Power of— Vesting of estate— Divesting. 

Where the daughter-in-law suooeeda as a 
Gotraja Bipinda o! the last male owner in the 
abeenoe of any nearer heir, eht oannot adopt to 
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HINDU L&W — Adoption — Widow -Daughter- 
inlaw. 

her husband so a3 to affejt the devolution of 
the estate inherited by her a3 a Gotraja 
Qapinda. ( Macleod , C. J. and Shah, J.) DATTAT- 
BaYA V. GANG abaI 40 Bora. 54 t = 

24 Bom. L R. 69 = 1922 Bora. 321. 

Adoption — Widow — Daughter in law . 

In the oase of an undivided family the junior 
widowed daughter-in-law o%n make a valid 
adoption with tha oobsent of her father-in-law. 
(Shah and Crump, J J.) DNYANU PANDU 
CBABAN u. TANU BALARAM CHARON. 

22 Bora. L.R. 390 = 5/ I.C 113 = 

44 Bom. 603. 

- - Adoption — Widow — Daughter -in •law 

— flesfrtefions imposed by father in-law. 

The power of a Hindu widow to adopt a eon 
to her husband could not be controlled by the 
will of her father-in-law, deoea*ed. If she 
adopts a eoo contrary to the terms of the will, 
the adopted eon could not take as persona 
designata under the will, but he could take 
as the grandson of the testator under the 
adoption. (MacLeod, C J. and Beaton, J ) 

Nathwarlal Gibdharlal V. Ranchgor 
Bhagwanda. 55 I 0. 313 = 

22 Bora. L R. 71. 

— - m Adoption— Widow — Daughter-in-law 
— Consent— Will— Construction, 

There is no authority for bolding that a 
father-in-law can authorise his daogbter-in-law 
to adopt under the Hindu Law ; the only way 
in which a widow oan adopt is either by the 
authority of her husband or by the consent of 
her nearest sapindas given bona file and 
honestly. No sapinda is entitled to give by 
way of a will to take effeot after hi9 death, a 
oonsent to an adoption by a widow. The con- 
sent has to be given with referenoe to the 
oiroumstaooes attendant upon the proposed 
adoption and usually at the request of the 
widow. Consent to a future adoption cannot 
validate the adoption. 36 Mad. 145, Ref. 
(Krishnan and liamesam, JJ.) TADEPALLI 
LAKSHMI NARAS1MBAM v. RUKMANIAMMA 

1923 Mad. 225. 

Adoption -Widow— Limits of her power. 

Adoption — Widow— Limits of her 

power— Estate not vesting in widow— Effect of 
— Rights of adopted son—Jivai grant . 

Unless there is time limit imposed in the 
authority whioh empowers a Hiudu widow 
to adopt or she is direoted to adopt promptly, 
ahe may make the adoption eo long as her 
power ie not exhausted or extinguished. Her 
right to make an adoption ie not dependent cn 
her inheritiog as a Hindu female owner, her 
huaband’a estate; she can exeroise the power 
even though the property (a maintenance 
grant) reverts baok to the line of the donor, on 
her husband's death without male issue. An 
adoption so far as the continuity of the line of 
inheritance ie concerned has retrospective effect 
and the son adopted by the widow would take 
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HINDU LAW— Adoption— Widow— Limits of 

her power. 

the properties of his deceased father just like a 
natural eon. 10 M.I.A. 165; 1 Mad 69; 41 Mad, 
855 ; 31 B. 373, Ref. to (Afr. Ameer Ali) 
Pratab Singh Shir Singh v. agar 
Singhji Raisingji, 

43 Bora. 778 = 30 M L J.5U = 
17 A L J. 522 = 21 Bora. L.R. 4<=6- 
I U P. L.R, (P.0 ) 39 = tl919) If W.N. 313 = 

10 L.W. 339 = 50 1.0. 457 = 
24 C W.N 57 tP.G.). 
[On appeal from 28 1.0. 529 = 
17 Bora. L.R. 273 ] 

Adoption — Widow— Limits of her 

power. 

Quaere Whether the widow of a co- 
parcener who died in 1853, could adopt a 6on 
in 1896 after the joint family property had 
vested in the widow of hie brother's bod. (Mr, 
Ameer Ali,) VEEBABASAVaRAJU PANTDLU 
V . Balasurya^Prasad* Rao. 

41 Mad. 998 = 23 M L T 1 = 17 A.L.J 34 = 
30 M L. J 40 = 28 C.W N 231- 
29C L.J 184 = 9 L.W. 243 = 
21 Bora, L.R. 238 = 1 U P.L R.(PG..18 = 
48 1.0 708 = 43 I A. 263 (P.0J 
[On appeal from 23 I 0. 8 = 
(1914, M. W.N. 302.] 

■ - Adoption — Widow -Limits of her 
power. 

Hindu Law reoognisee the validity of an 
authority given to a widow by her dcoeased 
husband to make successive adoptions on failure 
of the previous one. The power of the widow 
however comes to an end when the eon first 
adopted has died after attaining full legal 
capacity to continue the line either by the 
birth of a natural born sen or by tbe adoption 
to him of a son by his own widow. ‘26 Bom. 
626. Appr. ( Viscount Qaldone ) 6RI MADANA 
Mohana Deou. Sib Pubusottam* ananga 
BHEEMA. 41 Mad. 833- 

33M.LJ 138 = 8 PL W 179 = 

8 L.W 107 = 16 A L J 725 = 
(1918i M.W N 621 = 24 HLT. 231 = 
28 0 L.J 403 = 20 Bora, L R 1041 = 
45 I A 156 = 46 1 0 481- 
23 C.W N. t77 (P.O.). 
[Affirming but on different grounds. 
28 Mad. 1103 = 24 I 0. 999 - 
27 M L J. 308 ] 

Adoption — Widow — Limits of htr 

power, 

A widow can adopt even though there is no 
co-parcener capable of takiDg by survivorship. 
Tbe theory that adoption should be to last 
male holder doe3 not apply to a joint Hindu 
family. But when the sole surviving 00 - 
parcener dies and the estate vests m his widow, 
no other widow oan adopt. (Pigooft and Walsh, 
JJ.) LACHKMl KUN WAR V. DURGAI KUNWAB* 

40 All. 619=46 1.0 568- 
16 A L-J. 646* 
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HINDU LAW— Adoption— Widow— Llmlti of 
hop power. 

Adoption — Widow — Limits of her 

power. 

If it is established that events had occurred 
which could constitute an adoption, apart 
from any question of the competency of the 
person alleged to be adopted the widow oannot 
dispute euoh an adoption made by her husband. 
1923 B. 397. Poll. iMacleod . C. J. and Crump , 
J.) BHIDAPPA V 8ANTAWAKOAI. 

1923 Bora. 302. 


■ — Adoption — Widow — Limits of her 
piwer— Extinction of joint 1 unity — Vesting of 
‘property in co-parcener's widow. 

The widow of a deceased oo-p iroener of a joint 
Hindu family oaouot in the absence of specific 
authority make an adoption subsequent to the 
death of the co-paroener who survived her bus 
band especially when the estite has vested in 
the widows of the surviving oo -paroener. 44 B. 
483 ; 26 B. 5 26 ; 19 I. A. 513 ; li B 463. Ref. 
(8hah, A.O.J. and Crump , J ) 8HiVBtSAPPA 
v . NILANA. 24 Bom. L.R. 1162-47 B. 110- 

1923 Bom. 17. 

— — Adoption — Widow — Limits of her 

power— Not competent to impea:h adoption 
made by husband . 

A widow is bound by the aot of her husband 
in making an adoption and she must aooept all 
the implications of an adoption by him, valid 
or Invalid. 23 Bom. L R. 1272* Foil. iMacleod, 
O.J. and Coyajee. J.) Chimabai Malqauda 

PATILv. MaLLAPPA PAYAPPA. 

24 Bom. h R. 489 = 1922 Bom. 397. 


• —-Adoption — Widow — Limits of her 
power— Widow inheriting as gotraja eapinda . 

In the Bombay Presidency a Hiodu widow 
auooeeding to an estate not her husband’s but 
as a gotraja aapioda of the last male holder 
oannot make a valid adoption. The decision 
in 32 B. 499 is still good Jaw and hae not been 
affected by the decision in 48 I. A. 613. (Mac 
food. C.J. and Qhih. 3 .) Yrknath Narayan 
KUEiKABNI V. LAXM1BAI KEBHO GOPAL. 

24 Bora. L.R. 816 = 47 B 37 = 
1922 Bom. 347. 


— * Adoption — Widow — Limits of he 

power— Hr -marriage— Capacity to give an . 
take in adoption. 

A widow oannot, after re marriage, give ii 
adoption hereon by first husband, espeotall; 
when aha adopts him to her eeoond husbani 
after his death ns in such case, the persoi 
giving and taking in adoption would be th 
same individual. iMaoltod, O.J., Qhah am 
Hayward , JJ.) Fakibappa Vrerbhadbapp, 
V . Bavitbawa Bbngappa. 

62 1,0. 316 = 23 Bom. L.R. 462 (P.B,) 


™ i f p(ion - Widou > — Limits of hi 

poioer-Widow consenting to adoption by xoido 

can “‘ *«»< 

Where a Hindu widow congeal, to the adoi 
fMQB< of » boy by the widow or a pre-decease 

Vol. Ill— 04 


HINDU LAW— Adoption— Widow— Limits of 
her power. 

nephew of her husband her own power 
adoption ccme9 to an end, and Bhe cannot 
subsequently adopt to her husband. I Micleod, 
C.J. and Shah, J.) V -MAN VlTEUI KULKARNI 
V Venkaji Kbando Kolkabni. 

45 Bom. 629 = 61 I C. 460 = 23 Bora. L.R. 269. 

— Adoption — Widow — Limits of her 

power. 

A Hindu died in UDion with his nephew who 
also died leaving him survivicg a widow. 
Thereupon the former’s widow adcpltd a son. 
Beld, the adoption was invalid. The widow 
of a deceased co-paroener of a joint Hindu 
family caonot in Ihe absence of any specifn 
authority make the adoption subsequent to the 
death of a co-parcener who survived her bus- 
band ; and more particularly wh6n (he latter 
surviving oo-parceoet has left a widow. (Mac- 
leod , C.J and Beaton , J ) TH^KaBANA 
TEJRANI v. 8ABUPCHAND. 44 Bora. 483=- 
B5 I.G. 664 = 22 Bom. L R. 203. 

Adoption — Widow — Limits of her 

power — Son dying separate and issueUss— Con- 
sent of sapindas. 

A Hiodu died in union with hie brothers 
leaving a widow and a minor son. The minor 
son beoame divided in interest from his uuoles 
and then died unmarried. The widow next 
adopted. Held , that the widow was competent 
to make the adoption without the content cf 
her husband’s brother. Per Machod, O.J. 

The rights of reversioners are not vested so that 
her adoption of plfi. was no t derogatory of any 
vested right. That and the condition that the 
eon’s estate has not vested first in some other 
than herself are the only two oouditions which 
etand in the way of the widow’s right to adopt 
even if her husband died in union. ( Mac leod , 
C.J. and Beaton , J.) MALLAPPA Bharmap* 
pa v. Hanmappa Mardeppa 

44 Bora. 291 = 65 1.0. 814 = 
22 Bom. L.R, 203. 

Adoption — Widcw — Limits of ht r 

power— Widowed daughter in law. 

It is competent to the widow of a predeceas- 
ed eon to make a valid adoption to her husband 
with tho contemporaneous consent of her 
mother-in-law in whom the estate vests as ueir 
of the last full owner. 23 Bern. 827, Foil. 
( Heaton and 8hah, JJ.) BHIDAPPA Bapu 
BIBADKAB v . NINGANGAUDA SlDDAN 
GAODA, 38 Bom 724 = 27 I 0. 81 = 

16 Bora. L.R. 683. 

"■ Adoption — Widow — Limits of her 
power— Bombay Va tan Act (V of 1886), S- 2, 

An adoption by a widow having the efieot of 
divesting tho estate in a third person it made 
without that person’s consent is invalid. This 
prinoiple is applicable even if the mother adopt, 
after the death of her first son uuraarmda 
Where a Hindu widow first adopted a boy who 
died uumarried whereupon the property wbioh 
W&8 vatan vested in the nearest male rever* 
eioner, a seoond adoption by her ia invalid and 
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HINDU LI W— Adoption— Widow— Limit. of 

her power. 

ineffective to dives*, the esUte. 10 M I.A. 279 ; 
4 I.A l; '23 B:m 327, R*l {Batchelor and 
Shah. J J. I RHIMAItAI KBiSHSAPPA DESU 
: TaYAPPA Murarbao Nadgauda. 

37 Bora. 599 = 21 1.0 107 = 
13 Bom. L R 783 
[Thii la no longer correct 50 I.G 457 = 

43 Bora 7/8 (P.O.f,] 

— ■ - Adoption — W t dow — Limits of her 
power— Object of adoption . 

The object of adoption among Hindus i9 not 
merely the due perpetuation of lineage but 
also to securo for the adoptive father and his 
ancestors the spiritual blessings which can only 
be conferred by a male heir. Toe spiritual 
purposes of a son are not exhausted in the 
person of a son who attains maturity but dies 
leaving a widow though without any issue. In 
Hindu Law the only expre33 prohibition of 
adoption 13 in the case of a man who has either 
a son, grandson or great-grandson living. 5 
Cal. 615 ; 10 Mad. 205 ; 17 Cal. 122 ; 8 Cal. 302 ; 
32 Cal. 861 ; 33 Cal 1306 and 41 Mad. 855 
(P C J, Rtf. An adoption which would have 
the effect cf divesting an estate which is 
already vested in a person other than the 
adoptiog mother is net permissible according 
to the ct?e3 An adoption by a widow under 
an authority of her husband after the death of 
her natural son leaving a widow, but no is a ue 
is valid »f thereby she diveets no estate but her 
own »Teunor i ani Greaves , JJ ) KUMUD 
BANDBU S\BK V. ROMESH CHANDBA 8 AHA. 

46 Cal. 749 = 23 C W.N. 853 = 49 I C. 609 = 

23 C.L J 214. 

Adoption — Widow — Limits of her 

power— Original owner dying leaving behini 
him his widow and a son — Death of son after 
attaining 25 years of age— Power of adoption 
of the widow of the original owner , not at an 
end . 

Where a Hindu died leaving his widow and 
his son and the latter died after having attained 
his age cf majority, but without leaving h m 
surviving his widow, the power of adoption of 
the widow of the original owner is not exhaust- 
ed and she cau adopt a son to her deceased 
husband. Observations iu 41 M. 855 (P.C.) 
considered as obiter and not binding. 35 
M L J. 793 and observations of 8 ;r John Wallis, 
C.J , ra 25 M L T. *204, dissented from. The 
case-law on the subjsofc reviewed and discussed. 
(Schwabe, C.J. and Wallace, J.) YaDAVALLI 
TaircjRiMbi v. Yadavalli Yeskatarat- 
NAM. 46 Mad. 423 = 41 M L J 849 = 

1923 Mad. 517. 

Adoption — Widow— Limits of her 

power. 

The rule that an adoption by a widow mast 
be made to the last male owner has no applica- 
tion to joint family property, whioh, for this 
purpose includes joint impartible Zemindari 
also. In such cases the limit imposed by law 
to the period within whioh the widow can 
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her power. 

exercise a power of adoption conferred on her 
is reaohed ooly where there ha 9 been a son 
natural or adopted to the per3on giving the 
authority and that son dies attaining fall legal 
capacity to continue the line either by the birth 
of a uatnral born ecn or by the adoption to 
him of a son by bis own widow. 41 Mad. 865, 
Foil. {Wallis, C. J. and 8eshagiri Aiyar , J.) 
Sbi Jagannatha Gajapati v. Sri Kunja 
Bihari Deo. 25 M.L.T. 201= 

(1919) M.W N. 82 = 49 1,0. 929 = 

9 L.W, 838. 

Adoption — Widow — Limits of her 

power— Death ot adopted son at age cf lour — 
Second adoption by widow— Validity— Bights 
of second adopted son. 

A member of a Hindu joint family dies leav- 
ing behind him his widow, bis undivided 
brother and joint and separate property. In 
pursuance of authority given by him his widow 
adopted two boys iu succession, the second 
after the death of the first at the age of fonr. 
Held, that the adoption was valid and that the 
second adopted son was entitled to a share in 
the joint property by partition and to bis dec- 
eased fath-r’s separate property by inheritance. 
Per Oldttel i. J.— The existence of a co-paroener 
otherwise competent to take by survivorship is 
no obstacle to the widow's exercise of the 
power of adoption recognised in 10 M.I.A. 279 
and 41 Mad. 855 (P C ). Per Phillips, J. — The 
theory that an adoption should be to the last 
male holder is not applicable to joint Hindu 
families living in co-parc«Dary. [Oldfield and 
Phillips , JJ.) Venkata r t mier v. Gopalan. 

35 M.L.J 698 = 21 M.L T. 440= 
(1918) M.W.N. 7/9 = 49 I 0. 48- 

9 L.W. 43. 

— Adoption — Widow— Limits of hsr 

power. 

The doctrine of vesting and divesting of an 
estate by an adoption applies to separate as 
well as joint property. The rule that in order 
that an estate onoe vested may be divested, 
the adoption should be made to the last male 
holder, is inapplicable to co-parcenary proper- 
ties. There is no limit of time within whioh a 
widow should make an adoption where a person 
is in existence who i3 competent to adopt a boy 
in whom the full proprietary title will vest, it 
must be taken to te the limit of the exercise of 
the power by the widow to make successive 
adoptions. Where the exercise of the power to 
make a second adoption will not result in 
creating a new lino of succession but will only 
transfer the estate from one intermediate 
owner to another with the prospeot of the 
latter even to be divested, the limits of the 
power must be taken to have been reached* 
{White, C.J. and Seshagiri Aiyar , J.) MADANA 
MOHANA V. PUBUSHOTTAMA ANANGA* 

38 Mad. 1103 = 27 M.L.J. 806-21 1.0 999- 

16 M.L.T. lit. 
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HINDU L&W— Adoption— Widow -Limit, of 
her power. 

Adoption - T Fiiois— Limits of htr 

power . 

An estate \s divested by an adoption not 
made to last bolder but to a prior male holder 
of the eetate, At any rate such adop- 
tion is invalid without consent of person on 
whom estate is vssted. 37 Bom. 599 J 21 1.0. 
107. Ref. i While, C. J. and Phillips , J.) 
Chinnachami r Ramaswamy CHETTIAB. 

10 M.L.T. 453=* 
(1911) 2 M.W.N. 659-13 I 0. 7 = 

23 M L J. 89. 

[This view Is no longer correct. See 
46 1.0. 491 = 41 Had. 659 (P.0.).] 

Adoption — Widow — Limits to htr 

power— -Estate vested in surviving co parcener. 

A Hindu widow who has not the family 
estate vested in her and whose husband was 
not separated at the time of the adoption is 
competent to make an adoption with her 
husband’s authority and the consent of the 
senior surviving co-parcener. 41 Mad. 998 (P. 
C.), Foil. (Afiffra and Prideaux, A.J.Cs.) 
RUBTAM RAO V. DlNKABAO. 65 I 0. 38. 


Adoption— Widow — Limits of htr 

power . 

There is no limit oi time daring which a 
Hindu widow may act upon the authority givon 
to her to adopt a son to her deceased husband. 
Where, a Hindu son, whether natural or adop- 
ted, having inherited the property of hie 
deceased father, dies leaving a sou, or widow 
or any other person, as his heir other than the 
widow of his father, any power to adopt, held 
by bis father's widow oomes to an end ; but 
this rule does not apply whore the son dies 
leaving no heir other than his father's widow. 
(Stotipon, A.J.O.) Nabain Rama Rao v . 
DEBIDAS NABASINGH, 47 10. 41. 

Adoption— Widow— Mahratta School, 


■ Adoption— Wtdow^ M ahraUa School. 

It is a general principle of Hindu Law as t< 
ndoptioDii that directions may be given by Ihi 
husband orally or in writing, as for inalanci 
by a will, as to the way in which bis widov 
should exeroiBe a power of adoption to him aoc 
it is the duty of the widow to obey euoh direo 
tions. A direotion to operate as a prohibitioi 
against a Hindu widow adopting a boy to hei 
husband as a eon exoept the boy named by hin 
must be explioltly made and olearly intended 
by the husband to limit the discretion of hii 
widow for all time, and on every oaoasion or 
ofhMw'ee after his death, bis widov 
might validly make an adoption to him. It 
the Mahratta Country of the Presidency oi 
Bombay, a Hindu widow, who ie soie or joint 
hetr to her husband's estate, may adopt a son 
to .her deoeased l husband without authority 

*er WlfS? an * without the oonsent ol 
Ws kindred, if the act is done by her in the 
proper and bona fide performanoe of a religious 


HINDU LAW— Alienation— Co-pafcener. 

duty, and neither oapricioualy nor from a oor- 
rupt motive nor in ignorance of her right. But 
ebe cannot adept where her husband bss ex- 
pressly forbidden an adoption. (Sir John Edge), 
YADAO v. NAMDEO. 17 N.L B. 

94 I 0. 536 = 43 I A. 513 (P 0.)- 


Adoption — Widow— Mahralta School 

— Maheshwari Hindus domiciled in Bengal—* 
Authority from husband or consent of sapindas. 

Among Mabeehwari Hindus who had emig- 
rated from Bikaneer and settled in Bengal and 
governed by tbe Mitaksbara Law, it is open 
to the widow of a divided member to adopt 
without authority of tbe husband or tbe oon- 
sent of the sapindas. ( Fletcher and Huda. JJ.) 
Mathura Dass Karnani v. srikissen 
KARNANI. 44 I.C. 3 = 27 O L J. 517. 


Adoption— Widow— Motives. 

Adoption — Widoiv— Motives — Bona 

tides. 

An adoption oannot be said to be made in 
tbe performance of a bcnaf.de religious duty 
where tbe authority to adopt was given more 
than 90 years ago and the adoption is made by 
the widow with a view to her own advantage, 
(1 Mad. 174, Foil.) (White. C.J. and Oldfield , 
J.) Kandukuri Veera Basavaraju V, 
Kandukubi balasubya. 25 1 G. 3= 

(1914) M.W N. b02. 

[On appeal 48 1.0, 706 = 41 Mad. 998 iP.O.JJ 

Advancement. 

See (1) Benaui. 

(2) Trust act, b. 82. 

Alienation. 

8te also Hindu Law— 

(1) DEBTS. 

(2) joint family. 

(a) Father. 

(b) Manager. 

(3) Religious 

Endowment. 

(4) Widow. 

Coparcener, 

Father. 

Guardian. 

Manager of Endowment. 

Manager of Joint Family. 

Widow, 

Will. 


Alienation— Go-parcener. 

• Alienation— Coparcener— Berar. 


The law of the Mitakahara is to bo interprt 
ted in Berar in the same manner as in Bomba 
and according to that law a oo-paroener ha 
power to sell hie share in the joint famil 
property without the consent of hiB oo-owneri 
(Viscount Gave). Byrd Kasim ©. Jobawai 
BINGH, 18 M.L.J. 676-81 H.L.T. 48 (P.Q.J- 
16 L.W. 223 — 6 N.L.J. 209-18 H.L.B7M - 

87 "” O.B.H. 118 - 

89 1.1. 8B8 lP,0,)-1922 P.Q.9BJ 
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Alienation— Coparcener— Necessity — 

Charge cf murder— Money raised fer defence . 

Where a member of a joint Hindu family 
stood charged with murder and in order to 
defend bim6elf be raised funds by charging the 
family properties, the alienation is justified by 
legal necessity. 26 M L.J. 5*8 ; 34 A 4, Ref. 
Where a member of the joint family sues for a 
declaration that a charge created upon the 
family property should be declared null and 
void on the ground that it was oreated without 
legal necessity the plaintiff should give nrimi 
facie evidence before the creditor is called upon 
to give evidence with regard to the validity of 
his document on whioh the olaim is based. 

( Rafiqus and Piogott, JJ) Lal\ RAM R'QHU- 
bir Lal v . Dip Margin Singh 45 A. 3it = 
L R. 4 A. 380 =9 0 8t A L R 349 = 
21 A.L J. 163 = 1923 A. 287. 

■ — ■ — - Alienation — Co-parcener— Necessi'y — 
Antecedent debt - Exorbitant rate of interest— 
Liability ot other members —Adult member 
joining in execution — Preiumition of necessity 
— Setting aside alienation— Equities. 

Where au alienation of joint family property 
ia efleoted by the concerted action of all the 
members of the joint family who had attained 
majority at the time a presumption arises in 
favour of euob alienaiion having been made 
for real family necessity. Where the rate of 
interest specified in a mortgage is high and 
there is, in addition, a provision for a penalty 
on non payment of interest punctually, the 
provision foroompound interest and the penalty 
might be regarded as improvident and therefore 
not binding on the minor members ol the joint 
family. The existence of an antecedent debt 
of the father does oot justify his alienating the 
whole of the family property at a sum consi- 
derably less than the market value. Wh3co in 
a suit by the sons to avoid an alienation, the 
dobt was partly for biodiog necessity, the 
plffa. are bound to discharge the binding 
portion of the debt before obtaining possession 
of the property alienated. [Piggotl and Walsh , 
JJ.) GOVIND DASS V. R*M CHARAN LONIA. 

1923 A. 235. 


Alienation— Co-parcener . 


An alienation by a oo-paroener would be 
justified if made either (1) in a season of dis- 
tress, (9) for the eaka of the family. (3* pious 
purposes. [Meats, C J. and Ban*rji. J ) 
THAKURJI v. NANDA AHIR. 43 All. 830 = 

19 A.L J. 580 = 63 1.0. 846- 

8 U P.L R ( A .» 73. 

Alienation— Co parcener — Alienation 

by one viembtr to another member. 

Where joint family proparty ia transferred 
by one member to another member, a suit by 
the latter against a bolder ot a deoreo agaiDSt 
the transferor, for doolar atioo that the property 
is not liable to atuobmeot and sale is not 
maintainable. IRaflgue and Stuart , JJ.) 
ramoband v. Mathura ohand. 

60 1 0. 898 = 19 A. L.J 299. 


Alienation— Co-parcener — Consent of 

others . 

Joint family property cannot form the sub- 
ject of gift, sale or mortgage by one co parcener 
without the sanction, express or implied, of all 
the other co parceners except during a '* season 
of distress.” itfncx, J.l TH4KERJI v NANDA 
AHIR. 65 1.0. 317 = 2 U P.L R. (All.) 120. 

Alienation — Co-parcener— Consent of 

others. 

Where one of two brothers in a Hindu 
family sells bis property and there is no evid- 
ence of any quarrel between them there is a 
strong possibility that the other brother knew 
of the sale. (Ricuards, C.J. and Rnfigw. J.) 
MADHO RAM V. JAGA SINGH. 52 1 U. 18 = 

1U.PLR iH.C ) 7. 


Alienation— Cc-parcener- Selling aside 

—Right to . 

An alienation by one member of the joint 
family property purporting to be made ou 
bohalf of the family as a whole can be impeaoh- 
ed by the other members on the ground of 
want of authority, or abseuoe of legal necessity 
or family benefit ; but a stranger to »be family 
cannot impeach it, (Piggoit and Walsh , JJ.) 
Bansari Das v. Sheodarshan. 

43 I C. 451 - 16 A. L.J. 394. 


Alienation— Coparcener — Disqualith 
cation— Leprosy. 

There ia no principle of Hindu L\w under 
which a co parcener who oontraota leprosy is 
disqualified from dealing with his own property 
or share in the joint family property for a 
necessary purpose. ( Piggotl and Walsh, JJ.) 
MAN SINGH V. G AILLI. 40 All. 77 = 

43 1.0. 62 = 13 A.L J 660. 

•Alienation— Coparcener — Agreement 


o sell. 


Agreement to sell by one brother with tbo 
loneent and authority ol the other is biudiog as 
igainst a subsequent purchaser from both. 
Richards , C J. and Banntrji . J.) ^HAKUR 
DIN P. 8EETLA SAHAI. 23 IO 630 = 

12 A.L J 82. 

• Alienation — Co-parcener — Rights of 


alienee — Par t if ion. 

Where the other oo-paroeners oonseot to an 
alienation by one of them, then the alienation 
is binding on them and the mortgages is entit- 
led to ptooeed against the property even though 
BUb^ennenlly in partition it (ell to some one 
elee's share. 1 I. A. 106. D.st (RyvfS and 
Piaooll, JJ.) 9UNDAR LAIi V. BBIJ LAL. 

00 8S Alt. 813-21 I 0.734-H A.L.J. 916. 


■ Alitnalion—Covarctntr. 


A member of a joint family oannot alienate 
the j.int family property or bis share i in ii* 
without the oonsent of the other 00 P® ro ® 
or without legal necessity (Knox and 
que,JJ.) Phag La*.. r amesh^ar p atal. 
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Alienation Cc-pcrctner — Contrail of 

sale— Specific performance. 

It i3 not open to one o! two brothers forming 
a joint Hindu familj to sell the property with- 
out tbo cot-sent of the other and an agreement 
to sell by him cannot be specifically enforced. 
{Griffin' J | 6 EETLA SaHaI t ThaEUR Din. 

50 1.0. 547 = 11 A.L.J 450. 


^/trmfton— Co-par :ener— Consent. 

One member cannot mortgage even bis share 
of family properly without the consent of c-hers 
in United Provinces (Ricfcrrds. C J. and 
Bannerji. J.) BUDHOSING r. KaWalscin, 

19 1 0. 430. 

■ AlUr.ation — Cc-parcener t 

Per Raramat Hussain, J. A transfer by 
seme only of the members of a joint Hindu 
Mitaksbara family is void. 15 All. 339. Ref. 
I Karamat Eu*sai * and Chamier , JJ.) Baran 
DEO Rai v. RUP Nab AIN. 11 1 0. 631 (All.) 


Alienation — Coparcener — Legal 

necessity. 

If a member of a joint family mortgages 
a property to one and Sdlla the same to another 
the vendee is entitled to question the mortgage 
for want of legal neceesity. (Richards, C.J., 
Banerjee and Cham\er t JJ.) MOHAMMAD 
Muzamjlullah Khan v . Mithclal. 

35 All. 783=11 1.0. 220 = 8 A L.J. 501. 


— Alienation — Co-par ccr.tr— -Liability of 

ethers . 

Alienation of a joint family property by a 
co parcener in whose name the property elands 
xmm be presumed to be effected by him on 
behalf of the joint family and as binding on 
the oo-parcenary. (Richards and Tudball , JJ.) 
CHANDRA DEOMISSBR v. HaBPaL SINGH. 

9 I.Q. 293. 

— Alienation— Coparcener. 

Where ihe added members bad properly 
and wisely decided to get rid of property which 
was in a ruinous condition bo &b to be a burden 
to the family and whioh waB ordered by (be 
Municipality to be pulled down the transac- 
tion binds the minor co-parceners. Pei 
ohdh, J. Benefit to the family may under 
certain circumstances mean a necessity for 
a transaction. ( Shah and Fawcett, JJ.) 

Nagindas v . Mahomed Yusuf. 

64 1.0.923 = 23 Bom. L.B. 1094. 


alienee Alienalion ^ Co P**c*ner — Riphfa o 

In Bombay the sale of a oo-paroener’s shar 

'V hM l w hon 8 h tfa e share is described ii 
the deed as the whole property. The pur 

how r cr - get joint posseeaioi 

but he may demand partiiiou. He can how 
ever obtain a direction that he be left to reoove 
the interest of the vendor in the partioula 
property by a separate suit for partition ii 
whjch all coparceners and all family propertie 
ahonJd be joined. ( Heaton and Haitian! JJ 
PANDU v, GOMA Ramaji. 43 Bom 47* „ 

60 1.0, 783-21 Bom. L.B. 318 


HINDU LAW— Alienation— Co-parcener. 

Alienation— Co- parcener — Remedy of 

alienee— Partition suit. 

The remedy of the alienee from a co-parcener 
is to sue for a general partition, in case the 
other coparceners claim their share of the 
alienaied property '.Batchelor, C J- and 
Ktmpt J ) HANMANDA6 R/MDAYAL V. YADA' 
bhadas Shankabd*S. 43 Bom. 17 = 

46 l.C. 133 = 20 Bom. L R. 4*12. 


Alienation — Co parcener— Bights of 

alienee- Setting aside . 

Alienee from cc-parcener only gets a right to 
partition and Dot to possession before such 
partition. A sale by cne co parcener even of 
his share can be set aside by bis co-parceners 
if the sale is without consideration as it is void 
altogether. iSccit , C J. ani Beaton . J.) 
Naro Gopal KCLKABDU v PARA GOWDA 
BASAGOWDA. 41 Bom. 347 = 39 l.C. 23 = 

19 Bom. L.R. 69. 

Alienation— Co-parcener — Mortgage — 

Suit on— Other members , if parties— Partition, 

Where a 'creditor of a cc-patcener’s share 
sue9 to establish his mortgage, the other 
members of the family are net necessary 
parties and before executing his decree and 
purchasing his share he cannot ark for partition 
| in the same suit. ( Datar % J.) LALCHAND v . 

, BALER1SHNA. 21 l.C 689 = 

19 Bom. L B. 944, Note. 

Alienation— Co-parcener, 

No owner of property is competent to 
convey to a person a higher right than what he 
himself possesses and therefore no member of a 
j joint family can, by alienation of his interest, 
prejudice the rights of any other member. 
iMooketiee and Buckland , JJ.) JOGOBUNDU 
v. Rajbndra. 66 l.C. 131 = 34 Q.L.J. 39. 

Alienation— Co-pat cemr— Contract for 

sale — Specific performance . 

Where a co parcener has contracted to sell a 
share of the joint family property to plaintiff 
representing be bad authority to do bo, speoifio 
performance may be decreed against him if the 
share allotted to him would Bniilce to fulfil the 
ccntraot. {Mookerjce and WalmsUy, JJ.) 
Shama Cbaban Kotad v . Kumbd Dasi. 

42 l.C. 378 = 37 Q.L.J. 611. 


— , fawner — iliyaia VI 

I ait. nee— .Pur t fcasi r'j riqhl lo jcint possrssten— 
Transfer of Ptoftrty Act, 8. 44. 

• A stranger purchaser of tbs share of an 
undiTioed Hindu co parcener cannot claim to 
be put in joint possession of tbe family 
dwelling-house. He can either ask lot delivery 
ol possession of what be acqoited by purchase, 
by partition in txeculien proceedings or brine 
a separate suit for partition (1/ocfterjse and 
floe, JJ ) GBIJa KanTA CHAKdBBOTTS v 
MOB1N CHANDRA ACHAHJBE. 

20 Q.W.N. 070-18 1.0, 29* = 23 0,L J. 5S7. 
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HINDU LAW— Alienation— Go parcener. 

Alienation— Coparcener — Contract to 

sell—SuU for specif,: performance . 


HINDU LAW— Alienation— Go-parcener. 

— Alienation— Co parcener— Will— Vali- 

dity of . 


In Bengal specific performance of a contraot 
to sell by a co-parcener cannot be enforced 
because do co-paroeuer has any interest in the 
property which he can transfer and so he is 
incapable of performing it. ( Fletcher and 
Chatlerjee, JJ.) Janaki Nath Singh Roy 
p. JAMINI KANTA SINGH ROY. 52 1C. 6 1 2. 

— — — Alitnation - Co parcener — Agreement 
to sell or lease share — Spezifi: performance . 

A member of a Mitakshara joiot family is 
not entitled to any speoifie property and oaonot 
make a valid alienation of it. An agreement 
by him to sell or lease bis share is not specific- 
ally enforceable. If the manager contracts 
on behalf of himself and the other oc-parcener 
to 8811 the eof.re property without necessity, 
the vendee will be entitled only to damages 
and not to specific performance. ( Jenkins , 
Q.J. and Mooherjee, J ) 8HUKA ABDUL RAH- 
MAN v. Jadunandan Singh Jha. 

21 I 0. 523 = 18 G.L J. 311. 

Alienation — Co parcener— Rights of 

purchaser . 

Where a Hindu, governed by the Mitakshara 
alienates bis share of the family property for 
no necessity or bonefit of the family, there 
would remain nothing in the hands of the 
transferee after his death, for his surviving co- 
parceners are entitled to his share by survivor- 
ship. [Harrington and Carnduff. JJ.) Jagar- 
NATH MISSIR V. SHAMA FANDEY. 

18 1.0. 819. 

Alienation— Co parcener— Agreement 

for sale— Specific performance . 

Speoifio performance of a oontraot to tell 
joint family property by the oo-parceoers 
cannot be enforced against all or some of them 
as they have no definite share to oonvey before 
partition. The remedy of the vendee is to sue 
lor damages. ( 1895) 1 Q B. 683, Foil. ID, 

. Chatter jee % z.) Jadhu NANDAN 8INGH u. 
ABDUL RAHAMAN. 11 I 0. 892 = 

16 O.W.N. 93. 


•Alienation- Co-parcener. 

An alienation which is not made by one of 
the oo-parceoers of a joint Hindu family for 
family necessity is liable to annulment in its 
-entirety. [Le-Rossignol and Wilberforce , JJ.) 
Munbhi Lal t\ Bohan Lal. 

66 1.0. 681 = 8 Lab. L J 137* 

-Alienation— Coparcener— Rights of 

alienee— Subsequent partition— Effect. 

Where partition takes place alter the mort- 
gage ol his 6harea by the oo-parcener, the 
mortgagee should proceed only against those 
items whioh tell to the mortgagor on partition. 
AChevit and Le-Rossignol, J JA PREM SHtH o. 
KABIN CBAND. 43 PI ^ R 1916 " 

30 1.0. 31-128 P.W.R. 1918. 


Will by a co-parcener of hie share of the 
joiot familj property in favour of distant 
collateral is valid. (Shah Din and Chevis , JJ.) 
Sham Lal v. Chhajju Mal. 

31 P.W.R. 1918 = 19 I 0. 31- 
76 P L R. 1913. 

Alienation— Co-parcener — No consent 
of others— Suit lor cancellation of alteration 
— Valuation. 

In a suit by one member of a joint family 
for the cancellation of a mortgage executed by 
another without his consent, the value of the 
suit is the mortgage mon*y payable and not 
the share mortgaged. In Madras and Bombay, 
an alienation by one member of a joint Hindu 
family, without the consent of the other 
members is valid to the extent of the alienor’s 
share ; but in Bengal. Punjab, and United 
Provinces, unless such an alienation is for the 
benefit of the family it will net bind the ether 
members and it may be annulled at their 
instance. (Raffipan, J.) Pi are Lal v Ram 
CHAND. 21 P.R. 1912 = 11 I.C 443 = 

112 P W R. 1911. 

Alienation — Co-parcener — Alienee's 

rights— Suit by surviving member for recovery 
of property alienated— Allotment of property 
alienated to vendee— Conditions— Mesne profits 
—Plaintiff's right to— Manager — Sale by— 
Voidable and noi void. 

An alienee from an undivided oo-paroeber has 
a right to 9ue for the partition of the family 
property and to rooover his alienor’s share, in 
the oase of a sale of an undivided share, that 
share, and in the oase of a sale of a speoifio 
item of property, an equitable right to have that 
property assigned, if possible, to his alienor’s 
share. The share of the alienor whioh passes 
to the alienee is the share to whioh the former 
was entitled at the date of alienation. 
In a suit by a co-parcener for the recovery 
of the property alienated by another co- 
parcener or for partition, the alienee is 
entitled to claim partition, if it oau conveni- 
ently he done. In a suit by a grandson to re- 
cover pofstssion of properties sold by his deceas- 
ed grandfather, the Court below held that the 
Bale was not for necessity and gave a decree to 
the plaintiff for a division of the property into 
two parts and for reoovery by plaintifl of one- 
half with mesne ptefi-s from the date of sale. 
On appeal by the alienee it appeared that the 
plaintiff was the only surviving member of the 
family, and that, at the date ot the sale, the 
grandfather was entitled, as and for his share, to 
property at least equal in value to the property 
sold and that there would be no iooonvcni- 
ence in allotting entire property to the alienee. 
Held, that the alienee was entitled to retain the 
whole of the suit property, that the plaintiff’s 
suit should have been dismissed, aod that the 
plaintiff wa3 not therefore entitled to any 
mesne profits. Held further that, the sale being 
by a manager the plaintiff would in no event 
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HINDU LAW— Alienation— Co parcener, 

have been entitled to mesae profits before the 
date o! plaint, (Philips and Venkatasubba 
Bao t JJ.) Ramaswami aiyab v. Venkata- 
BAMA AIYAB. 46 Mad. 813 = 

45 M.L J. 203 = 18 L.W. 188 = 
(1923) M.W N. 786=1924 Mad 81. 

• Alienation— Co-parcener — of 

alienee— Allotment of whole of alienaied pro- 
perly to purchaser in — Coyiditions — Safe by 
member on his own behalf and on behalf of . 
other members— Sale not in interests of family 
— Security bond taken by purchaser from vender 
to indemnify former against lois due to claim 
by other members— Effect. 

A purchaser from a member of a Joint Hindu 
family o! property which that member has no 
right to 9611, it being tho joint property, can 
enforce the sale only by a partition of the 
entire family property ; and if, in enoh parti, 
tion, the properly sold oao, with due regard to 
tho interests of the other ebarers to the debts 
duo by the family, and to an rcpii table alloca- 
tion of the various items of family property to 
shares of the several oo-paroeoers, be wholly 
allotted to the vendor’s share, the purohaeer 
will be entitled to the whole property whioh 
the vendor professel to convey to him. Whether 
the alienee io stioh oases can get the property 
does not depend upon whether a aait is first 
brought by him for a partition of the whole 
joint property or by the other oc-parcener9 for 
a partition of a part. The deoi9ion in 40 C, 
966 J 25 M.L.J. 519 (P.0.) is authority for the 
position that even in a suit by the other oc- 
paroener for a share of the alienated proporty, 
it would ba open to the Court on the applica- 
tion of the alienee to decree a. general partition 
in whioh the principle of equity mentioned 
above should be applied. The principle of 
eqnity applies equally to cases in whioh the 
alienor purports to sell the property on behalf 
of himself and of the other oo-paroenere and to 
those in whioh ho purports to sell the property 
as his own. It applies whetbor or not the sale 
was a proper alienation in the Interests of the 
Joint family. The purchaser is not to be deprived 
of this equity merely beoause, at the time of 
the sale, he took from the vendor a Reourity 
bond (in the form of a obarge on other joint 
family property) by whioh the vendor give him 
an indemnity against the loss that might arise 
by any claim of the vendor's minor son. 
(Sitoabe, 0 J. and irattar*, J.) DAVOD Beevi 
.AMMAL O. RAMAKBI 8HNA AlYER 

^ ’ « M.L.J. 809 — 17 L W, *32- 

(1933) U.W N. 203=82 M L.T. H O.) 263= 

1933 Mad 467. 

Alienation— Oo-par tenor— Share o/, in 
speoi/ic items of family property attachable . 

There can be no attachment of a oo-paroe. 

nets share in each item of joint family 
property but ouly of Ira undivided share in the 
vrholeof the joint family properties. (Oldfield 
andBakewtlU JJ.i Jaganathan 8 ubbiah 
*. Venkata bubbiah. 03 1,0. 33a . 

10 L.W. <19. 


HINDU LAW— Alienation— Oo-parcener. 

Alienation— Co-parcener —Validity of 

— Madras , 

Acoordiog to the Mitakshara Law in the 
Pre6ideooy of Madras, a mortgage by a co- 
parcener of his share of the joint family proper- 
ties is valid though not supported by family or 
other neoessity. 35 Mad 47, Foil. : 39 All. 600. 
Dist; 40 I A 171, Foil (Phillips and Krishnan, 
J J.) BOGISETTI AKKA NAGAMA V KANGA- 

namaia Krishna Rao 10 L W. i53 = 

62 I C 746 = {1919 > M W.N. 536. 

—— 'Alienatim— Coparcener-'G if t— Consi- 
deration of marriage . 

In the Madras Presidency it is competent to 
a oo-parceoer to alienate hie share in the whole 
of the family property or in any particular item 
of it, for valuable consideration bat he cannot 
make a valid gift of hia ehare. This power of 
the co-parceoer to alieuate his ehare tor consi- 
deration is not oonfiaed to sales or mortgages, 
bat includes every kind of alienation for valu- 
able consideration. Where a oo-parcener 
Betties property on the bridegroom-elect in 
consideration of the latter marrying the oopar- 
oener'e foster-daughter, the alienation is sup- 
ported by consideration and is enforceable 
against the oo-paroener’s 6hare in the family 
properties. tAbdur Rahim and Ola field JJ ) 
Nantunda SamiCbetty v. Kanagaraju. 

42 Mad. 164-49 I C. *66 = 80 M.L J 242 = 
26 M L T. 374 = 11919, M W.N 139 = 

9 L.W, 132. 

■ - Alienation— Co-parcener— Gift. 

By Hindu Law a member of a joint Hindu 
family cannot make a gift of hie share to another 
member. (Ayling and Stshagiri Aiyer t JJ,) 
Kaveramma v . Vishnu Kankullayya. 

<9 1.C. 263. 

■ •Alienation — Co-parcener — Decree 
against some co-par centre— Execution sale— 
Bights of other co-parceners . 

• A collective decree obtained against seme of 
the oo-paroenere in a joint family on a sham 
traosaotion is binding on those co-parceners 
themselves but not the others. If the joint 
family properly is sold in eieoutioo of the 
deoree the other oo-paroenars oan sue fer the 
recovery of their shares only. In euoh a suit a 
deoree for partition oan be made without driv- 
ing the purchasers to a fresh suit. fSpeueer and 
Krishnan , JJ.) NaDHAMUNI IYER v APPU 
ODAYAN. 48 1 0.799. 

— dlienaficn— Co parcener— Contract to 

sell — Rtpfc's of alienee . 

Io a suit for specific performance of contraot 
to sell his share in oertain joint family proper- 
ties by one member, the other members are not 
proper parties. If however there had been 
partition and of fraudulent design against the 
alienee be proved then the other membora may 
be proper partier. Right to buo for partition 
arises only after the legal title is transferred. 
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HINDU LAW— Alienation— Co parcener. 

(TPaUts, CJ-, Atdur Rahim and Srinivasa 
Aiyangar, JJ.) T. RUNGAYYA Rh'DDI v . 
SUBBR A MANY A AIYAB. 40 Mad 363 = 

32MLJ 673 = 3 L W. 797 = *0 1 0 429 = 

2l M L.T. 383 iF B.J. 

■ Alienation — Co-parcener— Gilt. 

Gift by a co-parceoer of his undivided 
share is unenforceable tAbdur Rahim and 
Olafield, JJ ) AYAVIER V 8UBRAMANIA 
AIYAB. 82M.LJ 439 = 40 IC 203 = 

6 L W 22. 

-AfianofLn — Co parcener— Effect of, 

An alienatioo by a member of a joint Hindu 
family does not disturb the joint status. 
(Abdur Rah^m, 0.0 J. and Seshagiri Aiyar , J.) 
Venkatarao v. Tulja Ram Rag. 

(1917) M.W.N 30 = 38 1. 0. 270 = 5 LW 482. 


• Alienation — Co parcener — Rights of 

alienee . 

A purchaser of an undivided share of a 
member ol a joint Hindu family does not 
becomo a leoant-incommon with the other 
members of the family. (Abaul Rahim, 
Seshagiri Iyer and Phillips, JJ.) BALABBADBA 
PATRO t. KHETRADOSS. 31 M.L J 273 = 
4 L W 99 = 37 l.C. 168 = (19I7) M.W.N. 149. 

Alienation — Coparcener — What 

passes. 

Where a man has a double capaoity and 
deals in only odo capaoity he must bo deemed 
to have parted with interest vested in an 
undisclosed capacity as well. 42 Oal. 56. Foil. 
An alienee from a oo-parcener is not entitled to 
joint possession with the other co-paroeners. 
His right is to obtain by partition the share to 
which bis alienor was entitled. 89 Mad. 205 ; 
38 Mad. 681. Foil. ; 5 Gal. 148 ; 10 Cal. 626, 
Ref. (Seshagiri Aiyar and Phillips, JJ.) 
AUDIMULA MUDALl V ALAMELAMMAL 

(1916) 2 M W.N. 119 = 36 1.0 365 = 

4 L W. 126. 


Alienation — Co parcener — Sale of — 

Whole interest in the joint family— Proof— No • 
disruption of status . 

Per Al.ore, J. (Sadasiva lycr % J. Contra.)— 
When a lather alienatis his share in the whole 
of the family properties, he continues to be a 
member of the joint family even with sens 
subsequently boru, but the latter cao claim no 
share, no property being in existence at the 
dates of their birth. 22 I C. 555 ; 25 I C. 506 ; 
34 Oal. 372. Appr (Sadasiva Aiyar and Metre, 
JJ.) BOUNDRARAJAN V BARaVANA PlLLAI 

34 I C, 794 = 30 M.L.J. 892. 


Alienation— Co-parcen^r — Agreement 

to sell— Specific pet/ormayice. 

Bptcifij performance of a contract entered 
into by one deceased member oan enforoed 
against surviving members, f CouUs-T’oUer and 
Seshagiri Aiyar , JJ.i NOCH*T KlZH*KKE 
MAD^THIL VENKATESHWARA IYER V. 
KALLObe alt Illath Raman Nambudri. 

3 L W. 433 = 33 1.0. 696 = 19 M L.T. 329. 


HINDU LAW — Alienation— Co-parcener. 

Alienation — Co-parcener — Specific 

property— Rights ol alienee in suit. 

If, in a partition of the family property, the 
alienated property, could have been allotted to 
the alienor without injustice to the other 
co parceners, the alienee of specific properties 
from a co-parcener, can be given possession of 
the properties purchased by him and the 
alienor should be muloted to that extent of his 
share. fSan&aran Nair and Tyabji, JJ.) 
6ENCOURAMA NaIDU V. ANNAPUBNI AMMAL. 

30 1.0. 79. 

Alienation— Co parcener, 

A coparcener cannot alienate any speoifio 
property belonging to the joint family so as to 
entitle the alienee to that property. All that 
the alienee gets is to intervene in a partition 
suit and see the equities are so adjusted that 
the properties alienated fall to the share of the 
alienor. (Sar.karan Nair and Spencer , JJ.) 
DUVUR SUBBA REDDI V . KAKUTURU VEN- 
KATABAMA REDDI, 38 Mad. 1187 = 

26 1.0. 988 = 16 M-.L T. 370. 

Alienation — Co-parcener — Rights of 

alienee— Mesne profits . 

An alienee from a oo-parcener of his undivi- 
ded share in the joint family property does not 
obtain a vested interest in the properties pur- 
chased by him and oannot olaim past mesne 
profits from the other members of the family 
from the date of purchase to the date of suit. 
His remedy is a suit for partition. 28 Bom. 
201 ; 25 Mad. 690 ; 35 Mad. 47 ; 23 M.L.J. 64, 
Dist ; 26 M.L.J. 576, Foil ; 6 Cal. 148, P.C.; 10 
Cal. 626 (P.0.) and 40 Oal. 966 (P.C.), Ref. 
(Wallis, O.J. and Kumaraswamy Sastri, J*) 
Maharaja of Bobbili u. Venkatabama- 
NUJULU NAIDU. 39 Mad. 263 = 

16 M.L.T. 181 = 23 1.0. 683 = 27 M.L J 409. 


— Alienation— Co-parcener — Transferee 
from— Adverse possession. 

A transferee from a Hindu oo-parcener of bis 
interest oannot olaim adverse possession 
against the other members of the family. 
( Ayling and Tyabji, JJ.) MUTHU KRISHNA 
IYENGAR V. 8ANKARA NABAYANA IYEB. 

16 M L.T. 196-1 L.w, 699 = 
(1914/ M.W.N. 708 = 231.0. 673- 

27 M.L.J. 600. 

[This view la open to queatlon ] 


Alienation— Co-parcener — Rights of 

alienee— Usufructuary mortgage by one co par- 
cener— Rights of mortgagee . 

A usufruotuary mortgagee from oneco parce- 
ner is entitled to a deoree for joint possession 
aloDg with the others. Per Napier, J He is 
not entitled to a deoree for joint possession. 
He is only entitled to a declaratory decree and 
ho must work out his rights by a partition suit. 
(Oldfield and Namier, JJ.) KOTA BalabHaDBA 
Patro v . Khetra Doss. 23 I.o. 401 - 

16 M.L.T- 239. 

[Sea On Appeal 31 M 

£6 10.801 = * L.». 99.3 
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HINDU LAW— Alienation— Go-parcener, 

Ahenatizn — Co p arcener— Rights of I 

alienee. 

If the aliccatioo i? cot bicdiog cn the 
family the alscDee acquiree the ictereri cf the 
alienor at the cate ct ibe alienation wrthrut 
any increase or decreare ty *ucs<qaent changes 
io the j-int family. 35 Mid. 46 R^f. *W 
J.) Eitar*m Naidu r Bal- Krishna Naidu. 
26 M.L J. 604 = 22 I.C 63*=15MLT 73. • 


HINDU LAW— Alienation — Coparcener. 

Alienee of the fhare cl a co parcener could 
doi be granted joint possession ccr ccold a 
share be awarctd tc him. lie mutt Irirga 
sum fcr general pirtuicu. iSur.data Aiycr and 
Sodas t a Ax^ar, JJ.j NaBaYANA SWAMI 
NaIDO l\ TED UMAL.* BETTI BUBBAYYA. 

24 M L.J. 79 = 16 I 0. 698 = (19)3) M W N. 56. 

Alienation— Cc-par titer— Eject ef— 

S iterance in status. 


——Alieniticn — Cc-parcener — Eject — 
Diruicn in status. 

An alienee from a co parcener of some 
items ol the family property ha3 no right to 
sue fer partition and allotment to him of his 
ebare cf ibo.«e iiems irrespective of the right3 
of others. 20 Cal 533 ; 24 All. 453 ; 26 B:m. 
SOI ; 11 B B.C.R. 72 Appr. Nor has he a 
right to possession or the EUtns cf a tenact-ic- 
ccromcD though bo might have obtained 
symbolical pcseestion in execution of a decree 
against one co-parcener. 5 Cal. 149 ; 10 Cal. 
626 Foil. A transferee gets only an equity t.e., 
right to partition and the transferer remains a 
member of the family until partition is effected. 
The alienee may sue for genera) partition. 34 
Mad. 269 Appl. ( Sankiran Natr and 
Bakeictll. JJ ) NanjaYA Mudaw r. 
6HANMUGA MUDALl. 33 Mad. 684 = 

26 ML J 676= 13 M.LT 186 = 
22 1.0. 896 = 11914) M.W N. 35S. 


^Uuiuuton — Co-parcener — Partial 

necessity . 

Where one co-parcener sues to set aside a 
sale made by another and it ie found that part 
only of the consideration money was binding 
on the family he can recover hie share on 
payment of hie share of that part of the 
purchase money. (Sadnita Aiyar and 
Spencer, JJ.) 8UBBAIYA MuDaLIAR p. 
THUIiABI MtJDAUAB 14 M L T. 837 = 

1 L.W 66 - 22 1 0 44 = 
U«ii/ M W.N. 16 


— — Alienation — Coparcener — Belli* 

aside— Binding nature ot-Partof consider < 
turn— Native of deciee to be paired in suits t 
other members. 

In oases where an undivided member of 
joint Hindu family sells certain anoestra 
properly for a consideration of which a oertai 
portion ie held to be binding on the family, th 
member who seeks to bate the sale deolarei 
not valid aod binding cannot get a decree fo 
recovery of hie share, unless he pays his ebar 
of that portion of ooofideration held biodiDi 
on the family. The principle is that oonsi 
deration for the sale must be distributed ove 

v! lbe memberB proportion. 3< 

Mad. 89 Not foil. iSundara Aiyar am 

-**"! 1 * JJ.) Vadivalam MLLAI v 
NATBB4M P1U..Y. S7«.d «M- 

11 ML! 192—23 ML J 736 = 
16 1.0. 838-(1912jM W.I. 831 


Vol. Ill— 65 


Oq alienaiicn by a ce-jarcerer cf bis ehare 
in the family preperty the jcict tenancy ie pot 
an end to and the cc-paictcers become tenants- 
iD-ccmmcD. 35 Mad. 47 Ref Qiare.— Whether 
the transferer cc-parcener takes ty survivorship 
or inheritance the share cf another cc-parcener 
j who dies subsequent to alienaticn. i50 Mad. 
690. 717. Rei.) (Bemon and Milhr. JJ ) &BI* 
NIY.-8A SUNDABA THATHA CHAB1AR V, 
KB16HNASWAMY IYENGAR. 

1 19 12^ M. W.N. 579 = 13 I.C. 334 = 

11 M L.T. 812. 

[This is not good lav. 

See 39 Mad. 263 = 26 1 0. 883 P.BJ 

Alienation— Co- paremer— Effect of — 

Partition. 

Where a co-parcener alienage his share in 
the family property the joint family ownership 
becomes eevered to the extent of the share of 
the alienating member. Bat it dots not aflect 
the joint ownership of all the members includ- 
ing also the transfer or with respect to the other 
properties The alienee acquires the share of 
his alienor as it stood at the date of the 
alienation. (Benson and 8undara Aiyar , JJ.) 
6UBBA ROW r. ANANTHANABAYANA IYER. 

23 M L J. 64 = 14 1.0. 324 = 11 M.L.T. 828. 

— Alienation — Cc-parcener — Right of 

alinee — Bona file purchaser . 

The equitable lien which a transferee from a 
co-parcener has over bis transferor’s undivided 
share, cannot be enforced against bona /Ms 
purchasers for value without notice of tbs 
undivided interest. 16 All. 339 P.C. 18 Cal. 167 
P-C. Ref. [Sundara l\tr and Spencer, JJ.) 
YENKaTBSA 1YBNGAB V. KOMALA AMMAL, 
(1919/ M W.N. 68 = 11 M.L.T. 84= 
13. 1.0. 468 = 22 M.L.J. 212. 

— - -Alienation — Co-parcener — Alienee's 
rights — Share . 

Per Sundara Aiyar, J. ; — An alienee from a 
oo-paroener obtain, title to the alienor’s share 
m the property alienated aa it was on the date 
o( alienation. (A&dur Rahim and Sundara 
Iytr. JJ.) DOBAISAWSH 8BBUMADAN 0 . 
NaNDISA W ill 8ELOVAN. 10 M L T 418- 
11911) 2 M W.N. 430- 12 I.C. 698- 

21 M.L.J. 1041. 

[On appeal 21 1.0. 410-38 Mad. 118 J. 

— Alienation— Co- par uner — Rights ot 

aitente— A/Ur-bom son. 

The mortgagee Irom a Hindn oo-paroener 
can proceed against the share of a son snbac- 
quently born in the family. An alienee of the 
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HINDU LAW— Alienation— Co parcener. 

interest of an undivided cn piroeuer takes the 
co-parcener's interest as it stood on the date of 
alienation and i9 not affeoted by sub'eqneot 
births in the family. II Mad. 40S not apor. ; 25 
Mad. 690; 10 Cal. 626 (P 0 ). 5 Cal 148 : Ref. 
{White* G.J., Baison. Mtnro and Smfcinn 
Niir, JJ ) OHINNU PlLDM v K\DTMUTHU 
OHETTI. 33 Mad 4' = 3t M L.J 24d = 

(1911) 1 M W N. 23* = 910 5 C 6 =» 
9M LT 339 (P.B). 

^ifienafion —Co parcsner— Ail ichment 

— Effect of d'ath. 

The death of the member does not afleot the 
rights of the creditor who has nttaohed the 
share of the deoeased in h»9 life.tim*. {While, 
O.J. and Aylinq J) MURUGAIY A MUD 'Ll AU 
V* AYYADOBAI MUDALIAR. 9 I C 286 = 

9 M L T. 96. 

- Alienation — Co-parcener— Qift by— 

Void . 

A gift even of his own share by an undivided 
oo-parcener is invalid. {Biker, J 0 ) MuLDA 
FAIZ ALI v. MT. HtRKUAR. 1923 Nag. 334. 

— Alienation— Co-parcsncr, 

Per Dhobley, A J C.— Alienation for value by 
oo-paroener is valid in C.P. and Berar to the 
extent of co-paro«ner*6 interest though not for 
legal necessity. {Kiltoil, Dhobley and Prideauz 
A.J.Os.) DBADabu v NARAYAN. 

3 N.L.J. 73 - 192 > Nag. 28. 

Alienation — Co-parcener— Execution 

sale of undivided thire in ancestral properly — 
Bights of execution purchaser . 

An execution purchaser of an undivided 
gbare in anoestral property is not eotitled to 
eue for profits accruing therefrom without first 
bringing a 6uit for partition of the share pur- 
chased as the auotion sale will . not effeot a 
division of the anoestral property. {Macnair, 
A.J.O.) 8idh Gopal o. Hari Lad. 

39 I.G. 428. 

Alienation— Co-par cmer —Right of. 

In Central Provinces, an alienation by a 
coparcener is \alid to the extent of tho 
alienor's own interest in the property. 
(Kolval, A J.C.) Beth Kis\n Lad v. Nathu. 

56 1.0. 44 = 16 N.L.R. 131. 

Alienation— Co-parctnsr — Right of 

transferee— Central Prolines. 

The equity to enforoe a partition in favour of 
a bona fide transferee for value is reoognised in 
Central Provinces iu the case of an alienation 
by co-parcener of h'»6 share in the pint family 
property. ( Findlay , A. J.C.) NaNHURAC v. 
Ganpati. 53 1 0 231. 

Alienation— Co-parcener— Mortgage of 

share* ? > -j I o> 

A oo parocner oan mortgage his own sharo of 
the family property without any suoh necessity 


HINDU LAW — Alienation— Go-parcener. 

as is binding oo a 1 the other oo-parcenera. 6 
Cal. 140, P.C.; 5 Bom, 48. PC ; 16 All. 339, 
P.C.; 39 AH. 437. P.C. ; 39 All. 600, P.C., 13 
Cal. 167. P.C., Ref. ( Baden , A. J.C. I Beari 
Lal V. H UK UMCH AND. 46 I.C. 734. 

Alienation— Co-parcener- Sale or gift 
of a number's share . 

Under the law of the Mitakshara joint 
family properly owned by the members of the 
family as co parceners cannot be tho subject of 
a gift, sale or morigage by odo oo parcener 
exetpt with lbs consent, express or implied of 
all the co-parceners. Aoy deed of gift, tale or 
mortgage granted by one coparcener on his 
own account of or over the joint property is 
invalid and the estate is wholly unaflectcd oy 
it and it entirely stands free of it. >0 All. 437, 
Ref. {Drake Brockman. J O ) Rao VINAYak 
v. LAXMAN. 44 1.0 31 = 14 N L.R. 66. 

Alienation —Co parcener — Alienee's 

right lo mesne profits . 

In a suit by an alienee from a co-parcener 
for partition, he is not eotitled to past mesne 
profits {Alitira, A J.C.) amritrao v . 
GOYIND. 21 1.0, 390 = 9 N L B. 145 

Alienation — Co parcener — Central 

Pri vinces . 

In Central Provinces one oo-parconer, may 
at any time alienate for value, bis share of the 
ancestral undivided estate by private arrange- 
ment. I Drake Brorkmnn. J C.) HlRA RAM 
V . UDHE Ram. 19 J.C. 861 = 9 N.L.R. 74. 

Alienation— Co parcener — Rights of 

parcener and his transferee . 

A parcener in a joint Hindu family, can only 
olaim by partition a severance ol his own 
share, and cannot oompel the other parceners 
to make a partition inter so. He oan, if 
exoluded from the eDjo) merit of the family 
properties claim a restoration to joint posses- 
sion without suing tor partition. But a 
purchaser from a parcener of his share in a 
specific property oannot get joint possession of 
tho part purchased but must sue for partition 
of the whole cstato. ( Stanyon , A. J.C I MOHAN 
LAD v . Tekchand. 18 1 0. 826 = 

9 N L R. 18. 

Alienation— Co parcener — Consent of 

ether members . 

A sale efiecied by a member ol a joint Hiudu 
family is not Decersanly void, but only void- 
able, if an objtolion was taken to it by the 
other members of the joint family; similarly a 
gift by a member witb the ooueeui of rbu other 
members of the family is valid. {Kanhaiya 
Lal , J.C.) MaHABIR PANDE v. MaTHUBA 
Prasad. 90&ALR 822 = 1924 Oudh 138." 

Alienat\on — Co-porecner— Necessity— 

Recitals — Effect . 

One member of a Hindu family executed a 
mortgage. Its reoitala do not form by them' 
selves evidence that the deed was executed for 
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HINDU LAW— Alienation— Co parcener. 

legal neoassity but there must be independent 
evidence thereto, [Sy*d Wazir Basa**, A.J C.) 
Ram Nath v. Ram Harakh. 10 O.L J. 243 ; 

-9 0. & A.L R. 837=1924 Oudh. 49. 

• Alienation — Co-parceners— Mo r tgage 


by members— Legal necessity— Personal decree. 

Where a mortgage ie executed by eome 
members of a joint family but the creditor 
Beekfl to enforce tbe mortgage debt against tbe 
mortgagor personally and net against tbe 
mortgaged property, tbe question of necessity 
does not arise, in tbe absence of fraud, undue 
influence or other circumstances which would 
invalidate the contract. The defendants who 
entered into the covenant are clearly personally 
liable and tbe other defendants are only liable 
to the extent ol tho assets of :h» executants 
who are dead which have come into ibeir 
hands. A personal decree could be passed 
against the eons and grandsons cf the deceased 
exeoutants who had been impleaded oo tbe 
ground ol pious obligation. 41 A. 571 ; 19 0. 0. 
169 : 39 A 437, Rel. (Daniels and Lyle, A.J C ) 
Mahraj Pbag Din v. Bh^gwati Sahai. 

66 1.0. £87-8 0 L J, 418. 

• Agnation— Coparceners— Alienation 

by sovu of their share- Substqmnt dome from 
all tht co parceners— Rights of. 

Two oat of four cousins who formed a joint 
family, sold to R. a oertain area of revenue 
£ ay, J?£* aD ^ be,0D « iD S to the joint family for 
Bs. 800 Subsequently after the death of one 
of tbe four oousids. tbe remaining oousine 
forming tbe joint family, made a gift of the 
entire property in a certain mabal to G. 
Thereupon G along with other oo-eharera cf 
the vilJago 6Ued R for the possession of the 
area of land sold to him by the two ooueins on 

• u he traQ6fcr of f)int Hindu 

. SSl y pr ? periy b * fl0m ® members of the joint 
family only was invalid. Held, that G can set 

° l tb V ale iU faV0Ur 0( R *"d 

SSnilllfE dlUOU t° 0Uld be '^poaed on the 
nh Si Sl 4 ° repfty * he sale pfioa t0 R Wow 

mJan /thT 0 " (DaUL und 

?RARAn ,J<0 R fia R i U n BAR VANDE »• GOKCJL 
PRASAD, 69 [.q. i0? {2) = 24 0 0. 307. 

~~7~ Alienation— Co- parcener — Rights ol 

other members— mortgage, ' ' 

A mortgage of joint family property by one 

® ? S",° b , A h t l j0in ‘ l**"’ ^ voidable and Z 
voia by the others whose rjghltj arn inv*A,A 

a simpl8 money suit o ! 

mm mm 

‘he daW of the “« o\co tZ i*°“ 

8a 1MB a fl.ro KuX. '^iV , 3 6 -°J 

33 0 0 281. 


HINDU LAW— Alienation— Co parcener. 

Alienation— Co-parcener — Rights of 

aienee, 

Au alienation by acc-parcener without the 
consent of atl the oth°r oo- parceners 19 wholly 
invalid and the estate is wholly unaffected. 39 
All. 4 37 ; 44 l.C. 51, Rel Silence on tbe part of 
co-parceoerg does not amount to consent so ag 
to validate ao Alienation by a on-pareencr, 

J { Linds^ y ,3 .0.) Nadir Singh *>. tndra Singh. 

46 I 0. 860 = 21 0 C. 156, 

Alienation — Coparcener — Altena'ioit 

! (y cthirs—EffiCt. 

I 

j Alienation by one member to remaiDiDg 
1 members is a; vslid a 3 a transfer to a stranger 
with the consent of all. Ifi All. 809, Pel, 
(/la'-.'iiifti Lai, A. .7.0 ) BlSHDN SARl'r v. 
Nabi Mohammad kban. 

42 l.C 712 =200.0. *77. 


“ ' Alienation — Co-parcener— Rights of 

alienee — Pa- tition— Rights ol mortgages — 
Share converted into cask. 

Transfers of a share in ao undivided estate 
by one oo-sharer does not affeot tho interests of 
his cc -sharers injuriously and where a uon- 
frauduleot division of the undivided shares 
subsequently takes place the proper oourse lor 
the transferee to follow is the transmuted 
security, although in :asb. in the bands of bis 
transferor. 16 0.C. 16l. Sxpl. fSfuarf. A. J O I 
Abdul 7\ahah. o. Basant l*l. 

41 1.0. 413-4 OL J. 38G. 


-Aitsnafton — Co-parcener— Power 


to 


dispose by will 

A co-paroener has no power to dispose of 
ancstra! property even though not immove- 
able by will. 6 U.H C. R 6 ; 16 Mad 853 

ISl “ a ''' Jc - ani Kendall, A ,7.0 | GUR 
Narain V- QULZARI Lal. 10LJ. 803 = 

25 l.C. 917 = 17 0 0. 318. 

Alienation — Coparcener — Voidable • 

° r:gai l a mamb#r of a joint Hindu 
family is not void but simply voidable at tha 

l?* 1 ® 0 ?* ol 0, her membeis (Lindsay. A J C ) 

DtUI PRESAD v. 8HRO NaRaIN. 21 i.C. 381. 


‘Alienation— Co- parcener — Effect. 


.LZrZZ hft3 ?° a , U ‘ hoci ‘y ‘o mortgage 

“a . u 00n,ont of °»»er sharers his 
undivtded share in a portion of the joint 

faimly properly m order to raise money on hU 

own account. 12 NI.R, , P .„ f p 0 ,, 9 

PRisiD BIV'GH 0 - 1 B,SD * >•■>«*" » <U» 

rRASAD SINGH. jg j q 


Alienation— Coparceners— Invalidity. 
VN'bfro a oo partner creates a mortoaoe osar 

,h ° 

tDa - Z* 

' LJI-UX liALSAH V NaNDKISHORK GlR 

1 P. 286 = 8 Pat. L T 789- 

1882 P. 22. 
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HINDU LAW— Alienation— Co-parcener, 

# 

Alienation — Coparcener — Rights of 

alienee — Aloitjagee — Right- cf mortgagee — 
Charge against mortgagor's than, 

A mortgage ol the whole cr ehare cf the joint 
family properly of a Miibk*bnr* family , unless 
jusuli'.d by legal neoessily or ty an antecedent 
debt, or assented to by the other numbers of 
the family is void and inoperative as against 
the properly and gives the mortgagee no rights 
even against the mortgagor’s undivided share. 
Where, however, the mortgagor’s share has 
been separaiea from that of the other members 
of the family au actual partition by melee and 
bounds not being essential for this purpose or 
where the chare has by legal process been 
attached or cold at the instance cf the creditor 
it may become available as security for the 
mortgage debt. In special oucumstar.ces where 
the property has already passed into the hands 
ol the mortgagee, the Court, if satisfied that 
the equities of the case require it, may, in its 
tiiaoreitou, set aside the alienation upon the 
terms that the property when restored shall be 
held separately, the share of the mortgagor 
being subject to tbo lien for (be mortgage debt 
and interest. {Miller and Mullick, JJ ) AMAR 
Dayal Singh v. Hara Prasad sahu. 

1 P.L.T 511-08 I 0. 72 = 9 P.L J. 603. 

Alienation— Co-parcener — Necessity — 

Expenses ol defending in criminal case . 

A member of a joint Mitakshara family is 
entitled to use the family funds in repelling a 
criminal charge made against him. (D<is and 
CoutiS , JJ.) 1'BEM 6UKH DA6 V. RAM PUJ- 
HA WAN MAHTO. 1 P.L.T. 34 = 62 I C. 964 = 

1919 Pat. 431. 

Alienation — Co-parcener — Alienee's 

rights . 

A mortgagee of an undivided share in joint 
property is bound by a partiiion of tbo pro- 
perty amongst the co-sharera and if the pro* 
perty mortgaged to him does not form part of 
the share of hie mortgagor, he can only look to 
the share of the joint properly which his mort- 
gagor gets as a substitute, for the security of 
his mortgage debt. 1 I. A. 106, Foil. ; 24 All. 
483 ; 20 Cal. 533, Ref. ( Atkinson . J.) BarBA- 
mdeo Narayan i>. Hajari Lal. 

39 1.0. 986, 

Alienation— Co-parcener — Undivided 

share — Execution sale of mtmber's share — 
Distinction— Suit by purchaser J or possession 
in both casts— Maintainability. 

One member of a Hindu joint family cannot 
bv a detd transfer his undivided share in tbo 
family property or give the transferee the right 
to apply lor partition ; but where iu execution 
of a decree the undivided interest of a member 
of a joint Hindu family has been put up for 
gale, the purchaser can sue for partition of the 
interest purchased. { Chamier, O.J. and Roe, 
j j BOMAN Koeri v . Ram Kinker Das. 

' 1 P.L.W. 16«3* 1.0. 222 = 

1917 Pat. 128. 


HINDU LAW — Alienation — Father. 

Alienation— Cc-parcener — Charge— 

Creation of— Effect. 

A charge created by a co-parcener on his 
share of ihe properly witbeut necessity cannot 
survive him. (3 13 L.R. 31 ; 6 Cal 866 : 18 Cal. 
157 ; 19 C W.N. 849, Rtf. ; 3 Cal. 198 ; 5 Cal. 
H8 Rtf. {Rce ana Jwala Prasad , JJ.) JWALA 
Prasad t. Protah Udm Nath Sabi Deo. 

1917 Pat. 27 = 2 Pat. L.W. 400 = 
37 1C. 164=1 Par. L.J. 497. 

— A iienation — Co- parcener — Rights ol 

alienee — Mortgage— Equity. 

Under the Hindu Law as administered in 
the Punjab the interests of a co parcener 
cannot be sold for consideration. But a 
mortgagee has an equity against the interest ol 
the mortgagor. The manager of the family 
can alienate the coparcenary property for 
uecessary purposes. If the manager bappene 
ic be the father he can alienate family property 
to discharge antecedent debts i.c , debts 
previously incurred wholly apart from the 
security afforded by the joint family estate. 
[Pipon, J.C.) BHAGAT SINGH v. RAM. 
PARISH. 69 I.C. 602. 

Alienation — Cc-parcener— Rights of 

alienee— Mesne profits. 

Per Crouch, A.J.O In case where an 
undivided member ol a coparcenary purports 
to sell a particular parcel ol the joint estate he 
cau only transfer etch interest, right and title 
as is actually vested in him. The alienee is 
neither entitled to joint possession nor to 
partial partition ; aLd the only right he 
acquires is a right to compel general partition 
as his vendor might have compelled and an 
equity to have the particular properly, he 
purchased, allotted, if possible, to bis share. 
11 B.H.C.&. 76 and 28 Bern. 201. Ref. The 
possession of a transferee from a Hindu father 
under a deed is not unlawful until repudiation. 
45 I.O. 284 (P.C.), Ref. But even afterwards 
mesne prefits are Dot to be awarded as of 
right but only as damages in the discretion of 
tbo Court. 39 All. 61, Ref., 23 M L.T. 248, 
Diet. (Pratt, C J. and Crouch, A J.O.) 
DULARAM RlNIOMAL V. BADALDAS JAMIAT- 
KAI. 88 I.C. 478=10 8. L.R. 34; 

Alienation— Fathor. 

Alienation — Father- Manager can 

mortgage joint property for moral purposes or 
to pay antecedent debt. 

(1) The managing co-parccner of a joint 
undivided estate cannot alienate or burden the 
estate qua manager except for purposes of 
necessity ; but (2) if be :e the father and the 
reversioners aro the sons be p3ay, by incurring 
debt, so long as it is not lor r\p immoral pur- 
pose, lay the estate open tc ? bo taken in 
exteutiou proceeding upon a decree for pay- 
ment o! that debt; l3) if he * jmrports to 
burden the estate by mortgage, tpen unless 
that mortgage is to discharge an antecedent 
debt it would not bind more than , pis ovm 
interest. ( Sahu Ramcliandra v, Bhup^§ ingn)* 
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HINDU LAW = Alienation— Father. 

44 I.A- 126, Z)isf. (4) Antecedent debt means 
antecedent in fact as well as in time ; that is to 
fifty, that the debt must be truly independent 
and not part of the transaction impeached. ( 5 j 
There is no rule that this result is affected by 
the question whether the father, who contract- 
ed the debt or buidene the e3tate, is alive or 
dead. (Lord Dunedin). Raja Drij Narain 
Rai v, Mangla Prasad Rai 

21 A L J. 934 lP.0 ) = 46 ML.J.23 = 
10 LW 72 = 33 M L T (P.0j457 = 
46 A. 96 = 51 I A. 129 = 5 L.R ?.C 1 = 
28 G.W N, 25?-- 3 P.LT.lo 
2 Pat. L.R, <01 y,j 41- 1924 p 0. 50 = 

(1924, M W.N, 68. 


HINDU LAW — Alienation — Father. 


Alienation— Fat her— Detree against— 

Sale of fight and interest of father in execution 
—Right acquired by purchaser’— Son's i^trest 
in property if and when will 

The rules that a sale 'jf'family property in 
execution of a dccrgi hbaiioed against a Hindu 
lather for de^e'whioh are oeither illegal doc 
lmmqraVinvolvea the sale of the interest of his 
poo or sons, therein does not always apply. The 
creditor's conduct for example may evidence 
bis intention net to proceed agaioet the 
interest of ihe son oc sous, This ie peculiarly 
Bo fthere the form cl bis proceedings point to 
an election to setk execution against his own 
, debtor's interest and no further. Where the 

. Alienation— Father- Invalid mortgaqe 4 * ertifi2ale of 8a| e soiled that the decree-holder 

u not good consideration for later sale. n ba9 bou 8 htl “the right and interest of the 

Xz^ mil ?r pen * whioh ia 

' oonBideratioa' for a UtoV ‘° T!™"** **'}«? 


. — icjLuuy piopeiiy wnj 

invalid on tbal date, cannot become a just 
legal consideration for a later sale, on the 
.prmoiple of antecedent debt. The antecedenov 
Bhould be one not only in time but in faot. 
Case law reforred to. The doctrine of p.oua 
obligation oannotba invoked against grandsons 
when the sons are alive. (Lord Show). CRET 
-BAM v. Rail BINGH. 44 All. ?68 = 

43 M.L.J 68 = L R. 8 P.0, 141 = 
27 0.W N. 190; 24 Bora L R 1231 
16 L.W. 89-81 M L T. BO (P 0 I 

a p U.P.L.R. (P.c ) 64 = 

3 P L.R. (P.0.) H912) =8 Pa». L T 363 = 
49 l.A. 228 = (1B22) P.0. 247 (P.O.). 


“• -—Alienation— Father-. Mortgage— Neces- 

V, l iZ5'°tr ra ? 01 ' nttTei t~lmmoraliln-Onu s 
of proof -Mortgage not for necessity- Liability 
of share of mortgagor. v 

™5l actIle „ HiDduL3w the sons challenging 
“ footed by tbeir father on th5 

mnna^ mi 1 “ morallt 7 must provo that the 
Thfi lLJf* 8 L °" owed *« immoral purposes. 

Sfe hSlr*?^^^ ( ° r ‘ he loaD 89 w ‘ u « «or 

° I " t *5 ,t for IS to be 

proved by the pluntiff mortgagee in theabeenoi 

neo?B8itt h gagae ,Bi,s 10 pr07e justifying 

ass irwl 

1 Pat. L.T. 8 (P.0 ) 
7“,“ .^notion— Father— Setting aside— 

£m sst £ s,< .-/iJ-cw. 

condition dfi,,onW? WM , ,a * a8ide 
money to the vend« “ oertai ? SUm of 
antecedent debts binding ( ,J. t ? p ' eae “ tlI) i the 
be eald to be unlawful wh?i« . 5 ° 2 ° n i oovtli D0 ‘ 
no mesne profit, ooo°d be !!«!!? a ”* 1 a * ood and 
iLord PhUtimore.) Banwabi Lar TutL b,m - 

‘‘"'•“I 

«**> ujf. 


r ,u,uu, ^ u prooeea againes tue fAioet'a 

loterenL only. i Lord Sumner ) RaDHA 
Krishna Chandbrji v. Ram Bahadur. 
, * M J jJ 3 ~ 49 1 258=23 M L.T ?6=» 

4. P.L.W. 9-34 M L J. 97-7 L.W, 149- 
22 0. W. N. 3 <0 = 27 O.L.J. 191- 
( 19 18 J H.W.N. 168 = 
SO Bom. L R. 501 (P C.). 

,^r7 A o (nalio ?-; Father - Necessity, a6- 
sence of — Sons, whether bound. 

The joint property of a Mitaksbara Hindu 
family cannot be alienated as against co eharers 
y way or mortgage or otherwise except for 
necessity, or for the payment of an antecedent 
debt, quito dielinot from the debt, inourrod in 
the mortgage itself, and the sons of the 
“^ t ** gor ? ro not ^ ound b y any eu.-b alienation 
such £f£ ‘frT p,3 ? a ‘ Jbl'Ration to pa, any 

SISoa ,scount Baldane) j oqi dis v. 
oanga Ram. 210.WN. 997 = 

42 1.0 791 =* 
(1917i M W.N 739 (PC.) 


— — Alienation— Father— Decree against - 

wxsr&rsi 

meat was obtained was incurred for illegal or 

I™", 0 '* 1 Purposes. The words “right, title 

fn tho Bt |° 8t 0< .i he judgment debtor (father), “ 

S“ir. h °.l rl, . fi °l te do not n «C 08 sarily import 
that when the lather is the judgment-dobtor 

nothing but his share of ihe joint faX 

property is sold. There ia no reason whv th- 

exeontion creditor should be deprived o^ hi# 

glpsss 
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HINDU LAW— Aliena tl 3 1. — Co* parcener, 

* 

Alienation — Co parcener — Rights of 
alienee Mo. t jacee — Richt* tf mortgagee — 
KCIL*? 6 against mcrlcag:t'i shar , , 


iq 7 >1 id^ e " bole c r th -ire cf i he j:int 
*' “• -Mii&ktb*r* family, unless 
C ”•*''* or ty an antecedent 
v9 IC. 262 = 19 Bom *v*. r numbers cf 

i lienation— Father— Nece ss ftp B % l,D - * 

~ ! US 


cedent detti — What are 


Under tbe Mitak^bart Law the joint family 
property, which is owned by all Ibe members 
ol the family, a? co-parcsoers, cannot be the 
subject cl a gift, a gale or mortgage except with 
the consent, express or implied, of ail theother 
co-parcener?. The father A3 manager and head 
of the Urn ly can sell or mortgage the property 
eo as to bind his sons, for family or estate 
necessity. Toe principle in regard to tbis is 
analogous to tbe power vested in tbe head of 
a religious endowmeotor mutt cr ic tbe guard- 
ian ol an infant. Tbe father cm also validly 
alienate the joint lam ly property to discharge 
ft debt which was really antecedent to the 
alienation (iei which was incurred wh lly apart 
from the security ci the joint family property 
and which is not proved to have been iacu r red 
fer immoral purposes The doctrine of onus 
probanii in oasss where leg ^ I necessity is urged, 
is baaed largely upon the necessity of protecting 
the rights of third persons. Where a mortgagee 
sued on a mortgage granted 27 years before at 
au exfcorbiUnt rate cl interest, and nctbmg 
bad been acne in tbe mterval, tbe onus of 
proviDg i : 5 binding nature as agaiust the s: ns 
was rightly laid on the mortg*g«e. C M I A. 
39d, Ref. i Lord 3haw » Sahu Ram Chandra 
v. BBUP SlSGB. *9 All 437 = 14 I A 1^6 = 
21 C.W.N. 698= 1 P L V/. *51- 
13 A L.J 437=19 Bom. L R 498 = 
26 C L J 1 = 33 HLJ 14 = 
i 1917) M W N. 439 = 22 U L T. 22 = 
39 I C 280 -6 L W. 213 P C.) 


Alienation— Father— Setting aside — 

Suit by son for recovery of ptop*riy — Limita- 
tion— Fo’m cf dtC'ee — Equities — Rights of 
sons subsequently bom . 

A Mnaksbar* father became solely entitled 
to the ancestral properties by survivorship but 
allowed bis uncle’;* widow to adopt a eon and 
subsequently put the adopted eon in possession 
of specific family properties. The eons, the 
eldest cf wh^m was born before the alienations 
brought a 6uit questioning the validity of the 
adoption and tbe allotment to the adopted son 
and for recovery cf the properties so altrnated. 
Held, that it was in substance a suit to set 
aside thi father’s alienation under Art. 126 of 
the Lim. Aot treating the adopted son as a 
6traDger, that the eldest eon having been b-rn 
at the date of alienation and attained majority 
within three years of euit could eue not only 
on his own behalf but on behalf of subsequently 
born eon who wouid be entitled to share in the 
relief if the eldest eon succeeded in tbe suit ; 
(hat tbe son was not bound to ask for a partition 
cf the family properties but xould sue for an- 
nulment of tbe alienation and joint enjoyment 


HINDU LAW — Alienation— Father. 

Alienation— Cc-parcener — Charge — 

Creation of — Effec. 

A charge created by a cc-parcecpr cn hie 
share cf ibo properly wiibcut necessity cannot 
survive bim. <3 B L.P.. 31 ; 1 Cal 665 : 18 Cal. 
157 ; 19 C W.N. 649, Ref. ; 3 Cal. ) 98 ; 5 Cal. 
ii6 Rtf. {Rce ana Jicola Frasad % JJ.) JWALA 

Prasad t. Protah Udm Nath Sabi Deo. 

1917 Pat 27 = 2 Pat. L W 406 = 
87 1C. 164=1 Par. L.J. 497. 

— Alienation — Coparcener— Rights of 
~’*igage— Equity. 

J *1 L : »w as administered in 
cf a co parcener 

Alienation— Fjthtr— Small 

consider alien not binding— Sale must be up - 
held — Necessity — Onus of proof— Effect of 
i prc-iVipiion. 

If. in a suit by a son challenging his father's 
alienaiioD, on the ground that the considera- 
tion is not binding, the Court finds that the 
amount of the consideration, for which legal 
necessity has n H been established, is trifling 
and can be overlooked, tbe sale must be upheldy 
but otherwise it must be set aside. The Court 
sbculd also see if the amount covered by legal 
necessity could have been raised without the 
alienation in question. Tbo cno9 of proving 
legal necessity cr inquiry enough to satisfy a 
prudent man that tbe necessity did exist, lice 
cn the creditor in the first instance, in a suit, 
questioning an alienation by tbo father of a 
joint Hindu family, brought by the sen; and 
that the onus i? not affected by the fact that a 
pre-emption has taken place and that it is the 
preemptor himself against whom tbe relief is 
claimed. [Daniels, J.) CHANDRIKA 8INQH 
V. BH/GWaT 8INGH. 4 L.R.A. (Civ.) 343 = 

1924 All. 170. 

, Alienation — Father— Mortgage by — 

Public auction sale— Rights of parlies. 

Where joint family property went either 
undtr a conveyance executed by the father in 
consideration cf an antecedent debt or a sale in 
execution cf a decree against the father, the 
socs cannot recover the property so loDg as 
they do not show that tbo debts were oontraot- 
ed ter immoral purposes and the purchasers 
had notice of tbe same. Where thosalowasa 
public auction-salo and the S0D3 could safe- 
guard their rights if they bad taken steps in 
time, they cannot afterwards question the 
rights cf ibe purchaser by challenging the 
validity of tbe - origiral mortgago exeouted by 
their father. ( Kanhaiya Lai, J.) JaduBIR 
v. GajadHAR. 21 A. L.J. 809 = 

5 L.R.A. (Civ.) 38 = 1924 All. 109. 

Alienation— Father— Necessity— Onus— 

Anecedent debt— Suit by scr. to set aside alie- 
nation. 

To lay down a general proposition of law that 
in every case where a Hindu sou brings a Bait 
to recover possession ol properties * r0 ® 
transferees from his father the burden 
him to prove that the transfer was without a 
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.HINDU LAW* Alienation— Father, 

44 LA* 126, Disf, (4) Antecedent debt means 
antecedent in fact as well as in time ; that is to 
say, tba; the debt must be truly independent 
and not part of the transaction impoaobed. (5; 
There is no rule that this result is affected by 
the question whether the father, who contract- 
ed the debt or buidens the estate, is alive or 
dead. {Lord Dunedin ). RAJA I3BIJ NARAIN* 

• RAI V, MANGLA FRASAD RAI 

21 A L J. 934 IP O ) = 4S M L.J. 23 = 
19 L W 72 = 33 M L T (P C ) 4*V 
46 A. 95 = 51 I A. 129 = 5 L.R JUEUL 
28 Q.W N. 25?-- L.J. 659 = 

2 Pat. L.R. (01 v -= 1924 All. 37. 

Father — Son's rights — 

said. 

It is only when joint family property has 
passed out on account of an antecedent debt 
or eold by public auction that the sons oanoot 
challenge the alienation unless they show the 
debt was taiuted with immorality. Where the 
sale is not at a publio auction, the alienee has 
to justify the alienation by showing antecedent 
debt or legal nroeesity. {Lindsay and 8ulai - 

man, JJ) Sabeb Singh v. Qirdoari Lal. 

45 A 6*1 6 = L R 4 A. 284= 1924 All. 24. 

Alienation— Fathor— Necessity— Pres- 

sure— Existence of debts 

In order to justify an alienation made by 
the father of a joint Hinlu family it is not 
sufficient in law to sbow tba; at the lime of 
the alienation debts bindiog on the family 
were outstanding. It mast be further shown 
that tbo alienation hud to be undertaken under 
the pressure of a present necessity for the dis- 
charge of the debls. The power of the lather 
to charge the estate can only be exercised 
rightly in oaee of neod or for the benefit of the 
estate. The aotual pressure on the estato, the 
dangoe to be averted or Ine beDcfi; to be con- 
ferred upon it in the particular instance, is (he 
thing to be rega r d?d. Toeao observations apply 
to a mongaga as well as a sale. {Raflqus and 

Lindsay.^].) BandhuR^Mu RamKishun 
flONAB. 21 A L.J. 851= L. R. 4 A 406 = 

1928 AIL 033. 


HINDU LAW— Alienation — Father. 

•Alienation— Fat her— Decree against — 


. , Alienation— Father— Suit by son to set 

Vinding 0rm ^^"^Vonsideration partly 

Whore a Hindu eon sues to set aside an 
alienation ol anoesirel property made by bis 
lather on Ihe grouod that it is not bindiDR 
npon him and the Court find? that out of the 
sale consideration, a portion w*s not nquired 

Inti,..?, 7 . tb0 w°u'd be 

M. «!<Jk a . d,or ? a ,or P 0 «e 8 «ion subject to 

tha P urob ®aec to the extent 
S H«‘ h i h ® “ ,# w ® 8 a v * Ud The form 

k. !? a 01 ‘ bi8 k 'ud should, there 
“ l 8 , 0,e# ,ot P°®»*»*ioD in favour of the 

eo muohof th! ‘° ht ’ P*y‘ D 8 to the purohaeer 
eo muob of the oootideraiion av waa required 

for the necessity of the family, (Afsars, 0 J 

IrANDE, 0»*.L.B. 49*- 

1988 All. 2 « 9 , 


Sale of right and interest of father in execution 
— Right acquired by purchaser— Son's LkAtty 
i>i properly if ana whin ivill poi^.twg neces- 

The rules that a 6ale '•' c * r9 later some of 
! execution ol a decre- -*> ol tbe mortgage and 
; father for de*-' executant renewed the 

immoral- iBe consideration for the mort- 
P - being the original mortgage deed. In 
tiie interval be'ween ih*» fist and the second 
mortgage, several eons had been born to the 
ezeoutams ol tbe mortgage. Held, that the 
sons who had teen b^ru subsequently to the 
first deed of modgage could not question the 
binding character of ibe transaction. 93 A, 289 
44 A, 199. R*-f {Mean, C. J. and Ptggcff, J*) 
PARTAB 81NGH V . BOHRA NATH. 

45 AIL 49 = 1(23 All. 127. 

Alienation— Father— After born son — 

Right to set aside alienation, 

A mortgage of joint family property waa 
made by a Hindu taiher without the consent 
of his ODly soo who thorily after brought a suit 
for a declaration that tho mortgago waa not 
binding on tbe femily properly. Prior to the 
deoifdoo of this suit, another son was born. 

Held , in proceedings by the mortgagees to 
enforce their rights under the mortgage that 
as tbo alienation was made by the father 
without tbe consent of tho son then alivCi 
who also promptly challenged it, tho after- 
born son was also entitled to contest the 
validity of the mortgage ; also that his interests 
were quite stpataie Irom theso of his elder 
brother and hence be was not bound by tho 
deoieion in tha prior suit. (flo/?gue and Lind* 
soy, JJ.) BRUP Kuar v B'LBik Bahai. 

44 A. 190 = 19 A. L J. 978= 1922 All, 842. 


•Alienaficn— Father — Gift to idol. 


A gift by a father of a small portion of the 
family property in favour of an idol fur pious 
religious purposes is valid though not made 
'•during season of distress.” (Hears. Q.J. and 
B %nerfi , J.) THAKUBJI v NaND AHIR, 

43 A1L08J-19 A.L J.530- 
03 10. 518-3 UP.L R. (A) 75. 

» Alienation— Father — Consideration— 


Small part , for legal necessity— Effect of. 

In a suit by a eon to sot neido an alienation 
by tho father of joint family property, where 
ODly as small portion of the consideration Is 
found for legal ceoeaelty, tbe sale ocold bo let 
aeide on payment to tho vendee ol the small 
sum and the vendee has no charge upon even 
the alienor's iharc, for tbe rest of the consi- 
deration. (Lindsay and K*nhai%alal. JJ.) Raic 
Qahai v. Pabbhu Dayal. 031 0 808 — 

19 A.L.J. 687. 


4 Hs»afio»— Fathir-NeuisUy, turd,* 

of proof. 

A father as mauagor has do general tight to 
sell or mortgage joint (amity property though 
tbs money raised by it ia naed by him for soma 
profitable business, The person ssskioR to 
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HINDU L& W— Alienation— Father, 

support suoh d isposi ii oq must Drove the neces- 
sity (or it. (Piggott and Qokul Prasad, 33.) 
Qanoa Prasad V. Ram Sarup. 0} I.C. 68. 

— -4ft*naf»on— Father— Antecedent debls 

— Son’s liability. 

An alieua'.ion of a joint anoistral property 
hy a Hindu father to satisfy an antecedent debt 
binding on him and whloh would be son’s 
pious duty to Diy is biudiog oo the son. 
(Piggott and Walsh, JJ.) M\N 9INGH v 
^aini. 40 All. 77 = 43 10 81 = 

18 A.L J. 660. 

Alienation — Father— Legal necessity 

Improvements effected by vendee — Sale set 
aside by sons— Form of decree. 

Taking a mortgage by selling family property 
is not for the benefit of the family and the 
alienor's sons were h-.*ld entitled to the property 
along with inseparable improvements in the 
house but without costs of suit. • Banerje • and 
Ryves, 33.) Charanji L*l v Ganga Ram 

42 I.G. 670 = 15 A.L J 783. 

— — Alienation— Father — Setting aside — 
8ale not tor antecedent debt or for necessity 
Son’s rights— Decree directing refund. 

A Hindu father’s sale of family property not 
for an antecedent debt or for legal neoeseity 
entitled sons to recover the property without 
paying baok the amount paid by the purchaser 
to the father, sinoe it cannot be regarded as a 
debt of the father uatil the sals has been set 
aside. 11 Cal. 396, Dise. (Banerjee and Piggott, 
33.) MadanGopalu 8ati Prasad. 

39 All. 483 = 40 I.C. 431 = 18 A.L J. 428. 

Alienation — Father — Interest — 

Burden o\ proof. 

A Hiudu father executed a mortgage of 
family property, bearing interest at 18 per oent 
with six monthly rests in lieu of a ocmmon 
pro-note carrying interest at 6 per cent. Held, 
(Per Walsh, J.i Courts ought to apply the 
strict law and that the rate of interest should 
not be reduced on the ground tbat ihe rate 
oharged is in itself an evidence of undue 
influence or fraud. Held, (Per Sunder Lai , 
J.) tbat it was for the oreditor to show that 
it was neoessary to borrow the money at an 
exorbitant rate of interest. ( W ilsh and Sundar 
Lai , JJ.) Padam Singh v Ram Rup. 

36 1.0. 217 = 14 A L.J. 772. 

— —Alienation — Father — Setting aside— 
Rights of purchiser —Mesne profits. 

Where a sale made by a father and manager 
of a joint Hindu family without leg %l necessity 
is repudiated and set aside by his sons by a 
suit, the purchaser is liable for meme profits 
from the date of the suit as he holds and conti- 
nues in possession at his own risk from that 
date. The institution of the suit is a repudiation 
of the sale. ( Walsh and 8undar Lai, 33,) 
Bbibgbe Nath v. Narsing Tbwari. 

89 All. 61 = 86 I.C. 475 = 14 A. L.J. 1161. 
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— Alienation- Father— Setting aside— 

o ubsiquent born son 

A Hindu having a minor son alienated 
properties and the son did not take steps to 
set a?ide alienations within three years of his 
attaining majority. Btld , that the bods born to 
the latter after his olaim was barred had no 
right to dispute the Pale by the grandfather 
as the property ceased to be joint family pro- 
perty at tbe time of their birth. IBxnerjee and 
Walsh, JJ ) LACHMf NARAIN Pr*6aD V. 
KlSHAN KlSHOBE i HIND. 38 All. 126 = 

33 1 C 913 = 14 A L J. 23, 

Alienation — Father — Conssnf o/ son— 

Attestation. 

If there is no legal necessity for the sale by 
a Hindu father the son oould contest the 
alienation. Though the powers of a Hindu 
father as manager of the joint family were 
extensive, they did not extend to the alienation 
of j Dint ancestral family property otherwise 
than for legal necessity It is doubtful whether 
consent oould be rightly inferred from mere 
attestation in the absence of other evidence, 
(Piggott, J.) Pacrkaubi Raut v Ram 
Khelawan Chaubb. 29 I.C. 749, 

Alienation — Father— Son in mother's 

womb , it can contest. 

A son in his mother’s womb is competent to 
contest an alienation made by his father while 
he was in the womb. 16 Mad. 76; 27 M L.J. 690, 
Poll. ; (1869) W.R 340, Not foil, 11 W.R. 11 
(P.O.), Ref. to, (Richards, C J. and Banerjee 
J.) Deo Narayan biNGH u Ganga Prasad’ 
37 Ah 162-26 I.C. 671-13 A.L J. 69, 

Alienation— Father— Setting aside — 

EsUppel. 

Wbere-joint family property is mortgaged by 
one co-parooner bis sods are estopped from 
urging that the property did not belong 6olely 
to mortgagor. (Banerjee a>.d Chamier , JJ.) 
Shiam Sunder v. Buddbu Lad. 

24 I.C 252 = 12 A. L.J. 794, 

Alienation — Father — Necessity — De- 
cree on mortgage— Death of father. 

Where a Hindu father mortgaged a portion 
of the family property aod tbe mortgagee 
obtained a deoreo ou tbo mortgage, and the 
father died subsequent thereto, held, that not 
even the father’s share oould be sold in execu- 
tion of the deoree, 31 All, 176. Poll. ( Piggott , 
J). A LI AHMAD U. 80HANLAL. 24 1.0. 6 = 

12 A.L J. 613. 

Alienation— Father — St Ring aside — 

Sons entitled to set aside — Part of consideration 
— Terms cf decree 

A son in a joint Hindu family can ask for the 
setting aside of an alienation made by the 
father unless Ihe consideration for the aliena- 
tion is an antecedent debt or the debt was 
iocurred for legal necessity, but in snob owes 
the alienation can bo set aside on payment of 
such part of the consideration as *as toc 
antecedent debt, (Raflque and PippjfL 
Ram DYAL v. SURAJ MaL. 93 1.0. B9I. 
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8INDD LAW— Alienation — Father, 

■ Alienation*- Father — Setting aside - 

After-born son . 

An after-born son of a Hindu cannot chal- 
lenge a mortgage executed before his birth as 
having been incurred tor immoral purposes. 
(Richard ani Piggott. JJ) NARAY^N DAS 
v. HARDUL. 33 All. 571=21 I a 8i0=» 

11 A L J. 941. 

Alienation— Father — Legal necessity— 
Who can avoid sale— Rights of purchaser of 
share . 


HINDU LAW— Alienation— Father. 

after a long time. (Richards, C J. ani Banner- 
jee t J.) Nandram v. bhupal Singh. 

34 All. 126 = 13 10. 5 = 
8 A L J. 1291. 

Alienation — Faih-.r —Liability tf sons. 

Sons of a father in pint fam iy are bound by 
their lather’s alienation effected to pay cG ante- 
cedent and not immoral debts. They c»Dnot 
impeach it saying that they were «.ot parties to 
it. [Kncz and Piggott, JJ.j SHEO DAYAL i*. 
JaOaNNaTH. 12 I C. 111 = 8 A.L J. 922. 


An auction-purchaser of the right of the 
lather alone in pint family property mortgaged 
by the father is not entitled to raise the plea of 
want of legal necessity bo long as there are goq3 
to challenge his purchase. 11 I.G 1* 0. Dist. 
[Griffin and Chamier. J J.) BaKHSHI Ram v . 
UDILADHAR. 33 All 333 = 21 1 0 619 = 

11 A.L J. S71. 


. — ... ... Aliefiition— Father— Mortgagee o/ the 

family— ‘Duty of . 

The mortgagee of a joint Hiodu family is 
bound to inquire into and satisfy himself as to 
the legal necessity of the loan, cannot simply 
rest satisfied on the mere statement of the 
mortgagor that there were antecedent debts 
for wbioh the money was borrowed. J.) 

Tribeni Prasad v. Ram nabain. 

20 1.0. 931 = 11 A L.J. 713. 

- Alienation— Father — Consen (—Pre- 
sumption. 

In the absenoe of any evideooe either way, 
consent of a co-paroener to a mortgage by his 
father might be presumed from long inaotioo 
•with knowledge of the mortgage till the mort- 
gagee Baes on it. 33 All. 283. Fill. (Karamit 
Husain and Chamier, JJ.) Kamta Pr\sad 
QINQH V. 8IDH NABAIN SINGH. 11 l.O. 23 1. 

—— Alienation— Father— Sale in execution 
of decree— Sons not partus-Son's rtghl to 
redeem . 


Per Karamat Husain. J. Chamier , J.) di« 
seating.) In execution of a decree obtain* 
on a mortgage exeoutsd by a Hindu fathc 
which is binding on the sons, the joint famil 
property was brought to sale. Held, the son 
who were not parties to the suit are entitled t 
redeem it, for, though the private sale by 
father and a Court-sale by auotiou is binding o 
the eons owing to the pious duty .to pay th 
father e debt, yet the auotioa-aale oannot extin 
guish the right of redemption. (Karami 
0hamw > Bad DEO 8INOI 

v. Hiba Lad. 13 i.q. 931 = 9 A L j 01 


— Alienation-Father - Interest-Blah 

rate-Burden of proof -Creditor— Delay in suit. 

It is for the creditor suing on a mortgage bv 

an ancestor, the defendants (his descendants] 

*? W t 8 aeoeMi ^ borrowing 

at the high rate stipulated in the bond and if 

lie fails to show the ueoessity. the Court oau 

.reduoe the rate especially when the salt is filed 


Vol. III-56 


- Alienation— Father — Antecedent debt 
—Family necessity— Liability of sons . 

Where a mortgage is executed by the father 
in lieu of an antecedent debt it binds the sdqs 
and it is not necessary to prove that the ante- 
cedent debt was lor family necessity. II the 
debt in lieu of whiob too mortgage was execut- 
ed is a debt whiob is not for tbe first tim9 
incurred at tbe tims of tbe mortgage but a debt 
whiob existed prior to and independently of 
euob mortgage and was tona fide debt, that is, 
was not a debt oolourably incurred for the pur- 
pose of forming the basis of a subsequent mort- 
gage or other similar subjeot, that would be an 
antecedent debt sufficient to biod his eooe and 
grandsons. Evidence ol general immorality and 
extravagance is not suffioient to enable a son of 
his pious liability to payfhie father's debt unless 
he could show that the debt was incurred for 
an immoral purpose. (Richards, C.J. and 
Banerjee , J.) BHAQAWati Pra3*D ti. Ganqa 
Prasad. 11 1 0. 930 = 8 A L J 649. 

- Alienation— Father — Necessity — In • 

quiry. 

A father of a Hindu joint family governed 
by Mitaksbara cannot execute a mortgage of 
the joint family property bo a9 to bind hts sons 
where the loan is not obtained for the family 
neoessity, or to meet an antecedent debt, 31 
All, 176, Ref. The mere payment of previous 
debt is not a sufficient inquiry within the rule 
iu 18 W R 81. (If jramjf tf <min and Chamier , 
JJ-) Baban Deo Rai v. rup Narvik. 

11 I Q. 691. 

Alienation— Fathet—AnUc dent debt 

— Liability of sens . 

A debt due at one time by the father of a 
joint family but which is time barred is not an 
antecedent debt and if the father executes a 
mortgago in consideration of such debt tho 
mortgage does not bind his sous. ( Knox and 
Ptggott, JJ.) Indab 8ingh v. Qabju Singh. 

11 I.Q. 737 = 8 A.L J 1099, 

— Afienaficm— Father — Selim; aside— 

ittpftt of after-born son . 

If the adult co-piroenere do not oonaent to 
alienation by the lather, ao after-born oo-par- 
cener oan impeaoh suoh alienation. (RicJuir* 
C.J. and Banerjee , J ) Tulsi Ram o Babu 
Dal. 33 AIL 681-10 I 0. 908- 

8 A.L.J, T3S. 
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HINDU LAW — Alienation — Father. 

•Alienation— Father— Antecedent debts 

Liability ct sen's share. 

A mortgage by father c! whole joint property 
is binding ii fer antececent debts ag against the 
the son's share in the hand* of his widow. 
(Kiramat Hussain, J.J EOHINI v. Mohan 
Kuar. 10 i.c 228 


Alienation — F ather — Necessity— An- 
tecedent dtbi. 

In a suit upon morigsge by an ancestor the 
mortgagees have only to prove that there was 
an antecedent debt cl the ancestor existing at 
the date of execution of the mortgage bat net 
the nature of the deoi. (Slan/e*. C J. ani 
Banerjee, J.) Dhabajit v. Eiria. 

9 I 0. 484 


HINDU LA W — Alienation— Father. 

of a manager’s judgment, ecpaoially in the case 
of a father, though this must not be extended 
so as to free tho person dealing with him from 
the need of all precautions when a minor aon 
ha? an interest id the property. I Richardson 
and Buda.JJ.) MUKTI PROKASB NANDE 
v. JSWABI DEI DEBI 57 I.C. 8BS = 

210.WH.938. 

- Alienation— Fath-.r — Decree against 
fader— Suit to set aside . 

In a suit to eel aside a salo in exeoution of 
a decree against a father, it i9 opeo to the 
pifj. to go behind the decree and show the 
uature of th9 debt. (Sarsd-rson, 0 J. and 
Mookt'jte. J ) Bant Prasad binob u. 
Habi blNGH 88 I 0. 181, 


Alien ztion — Father — Decree against — 
Execution salt— Effect on son'a interest. 

The sale of a certain joint family properties 
in execution of a decree against the father does 
not pass the eon’s share in tha properly 9 rld. 
[Batchelcr, O.J. and K*mp. J.) HANM XNDOSS 

Ramdtalc. Vat.abbadas Shankardoss 
43 Bom. 17 = «0 I C. 133 = 20 Bora. L R.472 

“ Alienation — Father — Necessity — 
Time barrea debts— Antecedent debt. 

An alienation to pay a time-barred antecedent 
debt, coes not bind existing eon. The alieoee 
can proceed against the father's share as it was 
at the date of alienation. After born sons do 
not decrease this share, t Scott, C J. and 
Beatm, J ) Naro Gopal Kulkabni t* 
Paragowda Basa Gowda. 41 Bora. 347 = 

39 I.C 21 = 19 Bora. L R. 69. 

Alienation— Father — Sale in exteution 

— What posies. 

There id ro rule whether of Hindu or any 
other law that a person who advi6eoly buys a 
fraction of an estate has goed title to the whole. 
If the Court intended to sell more than what 
might have been sold, no more oan paes,to the 
purchaser than what wa? in fact cfLrtd for sale. 
Where in the condition* of sale a clause ie 
inserted that tho interest of ibe sons is cold in 
execution »u puisuaucc of Bombay Civil 
Ciroular No 96 R. 16(1), the inter*?; of t be 
eons dots Dot pass to the purohaser. ( Batchelor 
and Shah J J.> Tjmmapan Devarbhatta 
V$ NaR bINGB TIMMaYYA HEBA» ; 

37 Bora. 631 = 21 I C. 123 = 10 Bora. L.R 794 

Alxtnation — Father— Debts— Execu 

tion sale. 

A decree for a personal debt cl the father 
which is not for immoral or illegal purposes 
may be executed by sale of the whole family 
estate in bis lifetime. “jSco/t . C.J. and Batche- 
lor. J.) Dattatraya Vishnu v. Vishnu 
NABAYAN. 36 Bora. 68 = 

12 I.C. 949 = 18 Bora. L R. 1161. 

■ Alienation— Father— Family necessity. 

Family necessity is an expression that must 
receive a reasonable construction. A reasonable 
latitude, too, must be allowed for the exeroiee 


Alienation - Father — Setting aside 

— After-born son. 

An alienation by a Mitakabara father with- 
out necessity and without tho consent of sons 
then living would be invalid not only against 
the latter Out also against any after-born son 
and no coo6eot or ratification by the former 
after the birth of the latter is binding upon the 
latter. t\iookerj<e and Beadon. JJ.) HAZABI- 
MALL V. ABANI NATH 17 C.L J. 38 = 

18 I C 625 = 17 O.W.N 280. 

Alienation— Father— Rxgihs of alienee. 

Where on the one hand legal necessity is 
not proved nor cn the other that the debt was 
for illfgal or immoral purposes Iho mortgagee 
would be entitled to a deoree direotiug the debt 
to be raised out of the whole ancestral property. 
iJenk-ns, C J. # and ChoVerjee , J.l BI880- 
MOTH PRAStD MAT1TA V BR1NDRSBI 
PRASAD SINGH. 40 Cal. 342 = 17 1.0 577- 

17 O.W.N. 1025. 

Alitration — Father— Consideration — 

Small portion 7iot lor necessity— Suit by sons to 
set aside sale. 

Where the sons of a Hindu father sued to set 
aside alieiaiioDe of the family property made 
by him and it was found that a small portion of 
the consideration was not a family necessity, 
held that the sales ought not to bo 6et aside ae 
being unnecessary unless it can bo proved or 
reasonably presumed that the sale of a lesser 
area for ihe exaot amount required for necessity 
was feasible. ( Martineau and Brasher. JJ.) 
GOKHABAM V. 6HAM LAL. 3 Lah 420 = 

1933 Lah. 208. 

Alienation— Faihtr— Legal necessity 

— Son's right to impeach . 

In the absenoe of u fioding that a father has 
been recklessly extravagant, or wantonly 
wasting his property, the vendee of the property 
from the father is not required to prove that 
the previous debt3 were contracted for neces- 
sary purpose? ; he has only to prove their 
existence. The son cannot impeaoh ouch a 
sale. (3 iartineau, J.) JAGAT 8INGH V. 
Ganda BlNGH. 1922 Lah, 001*- 
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HINDU LAW— Alienation — Father. 


’Alienation— Father— Suit by sons to 

set aside . 

In a suit by a Hindu e^n tc 9et aside sliena- 
tioDS of j'ins family property by bis father, if 
it is found tbat tbo sales are not valid and 
binding on the family, the plfl. would beentitled 
to a decree tbat bia ngbie as co-parcener are 
not aflectcd by the alienation. The decree in 
favour ol the p!0. should not be mide condi- 
tional on hie refunding bis share of ibe pur- 
chase-money. 89 A. 4 8 30 A 352: 53 P.B 

1901, ref.; 11 0. 390, Not foil fL*-Rc$$t0?ioJ and 
Campbell , JJ.) Badam v. Madho Ram 

2 Lah 338 = 1922 Lah. 241 


A lienation— Father, 


In the oase of sale by father for necessity, 
eons are not entitled to pre-empt. (Scoff Smith, 
J.) 6UKHA RAM v. KOTU RAM. 67 I G 76. 

Alienation — Father — Necessity — 

But den of proof, 

A vendee from the father, in a joint Hindu 
family most, as against the sols, mako out 
legal necessity a*i to tbat part of the oonsidera- 
tiou which is not in the nature of antecedent 
debts. Legal necessity and family bentfh must 
be proved positively an! cannot be assumed. 
< Abdul Raoof and Harrison , JJ.) Laik 8RAO 
1'. DINA Nath. 63 1.0 513. 

— Father- After born son — 
Suit by. 

Under the Hindu Law, a son conceived is 
tho same A9 a son boro and if he is boro alive, 
hehas a right to challenge al.enatiane and 
other aois oflecting his rights in the joint 
family properly. (Ch vis and Scott- Smith, JJ) 

Dwabaka Dasu Krishnan Kishohe. 
a Lah. 114-61 1.0.626 = 8 Lah. L J. 849. 


— — Alienation — Father - Necessity- An- 
tecedent debt. 

Alienation by father ia binding on the eona. 

IC u allon 18 <l * ,or ,ami| y necessity or 
(2) to discharge an antecedent debt. 8uoh ante* 

d ! h } % muai ^° CflBl *** a cover for a 
{acoU Smi ^' J ) LAJJA RAM 
t. NAB1NJAN LaL. 10 I 0 989m 

101 P.w R. 1918. 


— -Fa a ,r-D,U-P, nl 

Eaoh ,iUm of (he consideration need not ba 
pro»ed to have been spent on immoral parpoeea 


— Alunaiicn- Father— Sen's suif to s<t 

aside— Form of relief. 

A Hindu son is entitled to set aside an 
alienation by bis father of ancestral property 
which has not been offeoted for the payment of 
Tin antecedent debt or for any family necessity, 
63 P.R. 1901 : 28 A 320 ; 89 A. 405. Ref. In a 
suit for possession of tbo properties so *iienated 
the son id not bound to refund tbo purchaee- 
mcney but oan claim possession of the property. 
11 C. 396 S 3*3 1.0. 891 Ref. f Broadway and 
Aiartineau, JJ.) KaLIChaban v. Jaggu. 

67 1 0 69. 


HINDU LAW— Alienation— Father. 

when it is shown that tbo alienor at the time 

• of mortgage was indulging in drinking, prosti* 
j tutioo and debauchery, and was without any 
I business cr occupation upon which the money 

might legnimai ely have bren spent. 50 P.R. 
1913, Foil (Shah Din and Le-RcsiignoU JJ.) 
Kishen Singh v. Bh/gwandap. 

31 l.C. 476 = 98 P.R. 1918. 

; Alienation — Father— Suit by minor 

son s— 6'jod faith. 

Where in a suit by the minor eodb for a 
declaration tbat the *ale of ancestral property 

• ty their father shall net affect their reversion- 
ary right after his death, it appeared that the 
alienor wa 9 in need of money for household 
necessities and took the money in good laith : 
Held , that the question of valid necessity war 
oneofliotin tho case ado its necessity being 
proved, the plaintiff's suit must fail, i Johnstone, 
C J, amt R ittigan , J.l RAJA l\ ALLAH DlTTA, 

112 PWR. 1918=110 PR. 1915=* 
29 l.C, 802 11) = 87 P L.R. 1916, 

Alienation — Father — Wecesjiffc — Care- 
less ma> agemeni— Absti.ct of immoral purpose 
— Sons bound. 

Where plff sues hia father a Z-mindar and 
an aheneo Ircm him for a deolarjticn that the 
alienation would not bind him, the Court 
should not expeot exceptionally careful manage- 
ment or thrift. It should simply see whether 
tbtre has been wan*OQ waste or reckless 
extravagance. • Johnstone, J.) BUDH BlNGB 
t>. bib Lal. 25 P L R. 1911 = 9 l.C. 544- 

40 P.W.R. 1911. 


I 


4/wna(ion — Father — Necessity. 


Where a father transfers property describing 
it as bia aell-acquiaition and it i9 found that the 
recital was iocorreot but that tberowas necessity 
of justifying the alienation can be uphold. 84 
A. 296 P. C., Dist.; 28 I. C. 965, Rol. (Spencer 
aud Devadois. JJ.) VADAMALA1 FlLLAI ©. 
SUBBA MANIA CHEITIAR. i 1923) M.W.N.67i2) 
“ 16 L.W, 926= 1923 Mad. 262. 

Alienation— Father- Setting aside— 

—Means pioflts— Liabiluy for . 

Io tho oase of a &alo by a father or managing 
member of a joint Hindu family for alleged 
ueceaaity, the sale would bo good till avoided 
beoause it is epen to tho other co-parcenere to 
ftffnm ihe transaction, Consequently in a suit 
by a 00-parcener to set aside the alienation, the 
plfl. will not beentitled to mesne profile before 
the suit iu the absence of h repudiation of tho 
salo beforo that date, (tfumarasioamt Sasfri 
and D'vadoss, JJ.) BUBBA GOUNDAN V, 
Krishnam CHari. 43 Mad 4t9« 

42 M L J. 3 2 - 80 M L T. 217-15 L W. 587- 
(1922) M W.N. 269-1922 Mad. 112. 


* Alienation— Father— Suit by son for 

partition against father and father's alienee— 
Alternation held not binding onion— Form of 
decree to be ptren fo the son. 

If in a suit for the partition by a son against 
tua father and an alienee from the father th* 
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Court holds the alienation not to be binding on 
the sou, the eon is entitled to get a deoree for 
hi9 share in the family properties without any 
o:ndition being imposed on him to refund the 
consideration paid by the alienee to the father, 
39 All. 37; 11 Cal. 396, not foil. Per Seshagiri 
Ai&ar, J. — A eon ie bound to pay only such 
debt of bis father a? exist while they are joint ; 
and the sod^ getting a decree for partition be 
oomes divided from his father as from the date 
of the suit for partition. Any liability of the 
father to refund the consideration to the alienee 
arising as the result of the decree for partition 
is a liability for unliquidated dainiges and not 
a debt, and even if it oeoomss a judgment-debt 
it is not a debt on the date of a suit for parti- 
tion. ( Wallis , O J. ani Stshagiri Aiyar, J.) 

Srinivasa aiyangar v. Kuppuswami 
Aiyangar 41 Mad. 801 — (192 1 1 M.W N.620 = 

64 1 0. 698 = 11 L.W. 78. 

Alienation— Faker— Validity. 

An alienation by the father of tho whole of 
the family property for the purpose of extricat- 
ing a divided member out of his financial diffi- 
culties or because the property was difficult to 
manage, i 3 uot valid. [Sadasiva Aiyar and 
Coutts Trotter, JJ.) DORASWaMI AIYAR V. 
SESHADRI VENKATRAMA AIYAR. 

63 I.C. 228 = 13 L.W. 618 

Alienation— Father— Not binding on 

family — Suit by sons for recovery of ihtir share 
—Purchaser if entitled to charge for any por- 
tion of consideration -Prior suit by father fer 
setting aside sale— Res judioata. 

In a suit by the sons for the reoovery of 
their share in joint family property sold by 
their father for purposes found not to be 
binding on the family, the purchaser ie not 
entitled to aDy charge on the sons* share (or 
aoy portion of the consideration paid by him. 
The suit is cot barred by res judicata by reason 
of the dismissal of a 9uit by the father for 
setting aside the sale on the ground for fraud, 
undue influence and want of consideration. 
The purchaser cannot treat the consideration 
which he seeks to get refunded as a debt of tho 
father which it is tho duty of the sons to pay. 
14 M.L.T. 537; 39 A.LJ. 37; 41 Mad. 136, Rel. 
(kbdur Rihim ani Napier , JJ.) Killaru 
KOTTAYA V. POLAYABAppU DURG*YYA. 

47 l.G. 192-39 M.L.J, 451. 

Alienation- Father— -Son's suit to set 

aside— Counter claim by vendee in respect of 

portion . 

In a suit by Hindu son for a declaration that 
an alionaticn ol family property made by bis 
father is invalid so far as bis share is concerned, 
the Court caunot pass a deoreo against him for 
payment to the veudee of the share of the 
consideration found to be not necessary, froating 
it as damages payable to the vendee by the 
father for failure of coneideratioo. The oause 
Of aotion for recovering the portion of considera- 
tion found to be not necessary cr benefioial 
arises only after the date of the deoree in this 
suit and therefore no oounter-olaim to reoover 


HINDU LAW — Alienation-Father. 

that Amount can strictly be raised or considered 
in the son's suit. (Sadastva Iyer and Spencer , 
JJ.) Mutho Krisqna Naidu v Kanoja. 

S9 I C. £01 = (1917) M.W.N. 273. 

- Alienation — Father — Qeiting aside— 
By sons to the extent of th’ir sha^e— Alienee's 
rights — Ris judicata— C. P. Cede , S. 6*2. 

A salo of family properties by a Hindu father 
was after hie death eet aside iu a suit by tho 
sods to the extent of their share and the 
alienee afterwards sued the 6on9 to recover the 
proportionate share of the consideration. It 
was held that the alienee’s claim was not 
barred though he did not agitate it in the 
previous suit and that he oould reoover the 
amount from the a^seig in the hands of the 
sons and from their own joint family properties. 

( Sethagiri Aiyar and Naiier. JJ.) RAMAN 
Pandithan v. Satha Kudu&ban. 

31 M L J 302 = 20 ML T 320 = 
(1916) 2 M W N. 217 = 36 I C. 337 = 

4 L W. 866. 

Alienation- Father— Setting aside— 

After born son . 

Where a Hindu father alienates tho whole of 
the family property belonging to himself and 
his son, a son born subsequently acquires no 
right to a share in the property and is not 
entitled to eet aside the alienation and recover 
bis share as there is no property held jointly. 
iSadasiva A'yar a->d Moore , JJ.) 80UNDARA- 
rajan v. Babayan a Pillai 

34 1 0. 794 = 30 M.L J. 592. 

Alienation -Father— Setting ) aside— 

Suit by son. 

A Hindu son cannot recover more than his 
share of the properties fraudulently transferred 
by his father. 20 Mad. 326, Dipt. ( Sadasiva 
Iyer and Tyabji t JJ.) Ramasubba IYER v. 
AVUDAI AMMAL. 23 I 0 123 = 

(1914. M.W.N. 595. 


Alienation— Father— Bights of alienee 

—Alter born son— Effect. 

An alienation by a father is not djtermined 
by the birth of a son subsequent to the aliena- 
tion, but the 6hare of the other members in tho 
remainiog property will bs proportionately 
reduced to make up the 6bare of the after-born 
s-m. [Wallis, J ) OANKSB ROW v. TULJA 
RAM ROW. 24 1.0. 696 = 26 M.L.J. 460. 


Alienation— Fathered onlr act for sale 

— Specific performance , 

In a suit for specifio performance of a con- 
tract, to 6ell family property by the father 
acting on behalf of his sons also it is open to 
the Court to grant deoree against his share 
only. Ooiter.— If the plainiifl expressly asks 
tor it, a declaration of the son’s liability oould 
be made in the suit. (Ayling and Tyabjee . JJ ) 
Kondapaneni Cottayya v . Gangabu 
SESHaYTA. (1913) M W N - 

21 1.0,778-HML.T. 198. 
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Alienation— Father — Selling aside— 

Onus. 

The difference between Ihe case of a son 
attacking a sale ty the father aDd a co-parcener 
attacking a tale by the manager is cue of onus. 
In the former case the bod must show that the 
debt wae incurred for illegal aod immoral pur- 
poses, while, in the latter (ho creditor mU6t 
show tb.it tbe debt was incurred for proper 
purposes ( Miller ond Abdur Rahim, JJ ) 
60UASUKDAKA V. MURUGAVPA. 

36 Mad. 825= (19i8i MW N.88 = 
12 M.L.T. 571= 18 I 0 49 = 
23 M L.J 6)8. 

Alienation — Father— Debts — Joint 

decree — 8atis/action by cue — Liability of 
another's son. 

Tbe liability ol a judgment-debtor, to contri- 
bute when the decree had been sati.fied by 
another joint judgment-debtor oan be onlorced 
against bis son. 25 Mad 590, Ref. . Wallis, J.) 
DESAI NAMBERUMaL t). Nabainasawmi 

9 I. C. 1023 = 9 M.L.T, 449. 

Alienation — Father — Necessity — 

Essentials. 

An alienation by lather of a family property 
will undoubtedly bind the son’s share even 
in the absenoe of anteoedeut debt if there 
was justifying neoessity. 29 Mad. 200. Diet. 
(Atunrc and Sankaran Nair, JJ ) VlNUKONDA 
VKBBaBADRaM V. KONATALAPPaLEI Jaoan- 
NADHA ROW. 

21 M L J. 443 = 9 I.C. 22 = 9 M.L.T, 802. 


— — — - Alii nation— Father— Right to set aside 
— Members subsequently born. 

Where a Hindu father exeoates a mortgage 
over family property at a time when he had 
no eon, it is not oompetent to the eons who are 
subsequently born to challenge the alienation. 
The subsequently bom sons, take the estate as 
they find u at their birth and cannot impeach 
prior alienations by the lather. iDhobltu A 
J.C.) JA1RAM v. VENKATA RaO. ^ ' ’ 

a N.L.J. 66-1922 Nag. 101. 


— Alienation— Father— Necessity. 

It is open to the sons to impeach an aliena- 
tion by their lather on the ground that there 
was no legal necessity lor the allocation of 

rvn !* ahareB ' D lhe family property aod 

on the ground that no portion of the debt wae 

are nntm deD ,‘ dtb ‘ biod ‘ D 8 °n them. The eons 

are not merely eotfinod to the plea that the 

debts ol the lather were inourred for immoral 

Prid llz a U i rTn {Kolwal - Dh °*>ity and 
Pride aux, A.J C B .) Dhddabai v. NaraYan, 

8 N.L.J, 73-l9ia Nag. 28. 

nHh7^7 A Utna<ion ~ father- Setting asid.- 
Right of son in womb to challenge alienation, 

a iff In lhe *“ e 01 alienation has 

•"*“* \° the alienation on ihe 

ground ol want of I, gal necessity or its not 
being binding otherwise. (A taenair A J O t 

pababbamo. Lakhmiohard. #71,0! fl 7 a! 


HINDU LAW— Alienation— Father. 

Alienation— Father— Selling aside— 

Onus— Deots— Immorality, 

To cxi mpt tbe son’s share in family properly 
firm lialiliiy for bis faibei's debts tbe son 
must cot cnly stow that the debts were incur- 
red for >mmcral purposes but should also 
establish a connection between tbe particular 
debt and the specific immoral purpose. Mere 
Frcof ol extravsgBDt or ol immoral habit will 
col shilt the ecus on to the creditor. SO All. 
156 ; 58 All 5C8 ; 14 Bern. 320, Poll. (Mittra, 
A. J.C.) BBIKA v. HAREAE. 45 1 0.208. 

Alienation — Father — Legal necessity 

—Procf, 

Necessity cannot be inferred by mere recital 
in the deed, that money wbb borrowed for pri- 
vate expenses and Ihe existence of a large 
family of the alienor. ( Drake- Brcekman . J.C.) 
HlRA RAM n. UDHE R/M. 19 1 0 861 = 

9 N.L.R. 74. 

Alienation — Father— Mortgage— Sons' 

liability. 

There is a distinction between ths sons’ 
liability under a mortgage executed by a 
lather of a joiDt Hindu family and hi9 remedy 
after proceedicga taken against the father on 
foot ol the mortgage. In the case of a joint 
Mitakabara family consisting of a father and 
minor bods, the father is necessarily the 
manager ol the joint family, and ae such, for 
ail purposes, is a representative ol tbe family. 
Id tbe case of a joint Mitakshara family where 
the father, the managing member mortgaged 
family property for an antecedent debt and 
a suit was brought and decree obtained against 
the lather, such 6Uit and decree should be 
regarded as instituted and pronounced against 
him, in hie representative capaoity ; aDd it a 
son after a decree being obtained against the 
father, upon a mortgage executed by the father, 
suee to have it declared that hi B share is not 
liable to satisfy tbe eaid deoree, or after a sale 
id execution ol euoh a decree, euea to reoover 
possession ol hia share, be cannot succeed, 
unless be proves that thedebtwas contracted 
lor immoral or illegal purposes, or that the 

f*i l 7“ ° , .“ D i Umo . r y cbaraoler. Ihe rule as 
?' d , do * n SurojBansi Kctt’s case is not 
limited to the cases id which the property had 
passed cut ol the hands of the family and gone 
info tbe hands of persons who were neither 
previous creditors when tbe sale is a private 
alienation Dor judgment-creditors when tbe 
aale is by publ.o auction. (Dalai and Simrson. 
A.J.Oe.) Rdp Kishore v. KanbaivA LAE. 

. 0. 288= 10 O.L J. I41=i 

9 0S A L B. 884= 1133 Oudh S27. 

~ Alunatkn - Father — Mortgage — 

Decree apairst— Uni* ty srn to ief aside— 
D.cree cn mortgage— Eff.ct of. 

Except i D cases where; joint ancestral preperty 
has ratted cut of iho joint family either under 
a ccDVijacce executed by tbe father in oonsi- 
derat.on of an antecedent debt or in order to 
raise money to pay eff an antecedent debt under 
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a sals in execution of a decree for the father’s 
debts and io no o-hers, the eon9 are not under 
an obligation to show that the debts represent- 
ed by a mortgage executed by the father were 
debt3 whioh were contracted (or immoral or 
other purposes noi binding on the estate?. A 
decree, unless it is binding on the sons, does 
not improve the position of the crelitor any 
more than a sale which .a father effects io order 
to pay a debt iocacred by h'mself on the 
security of the mortgaged property. The 
exception to the general rule that no manager, 
guardian or trustee can be entitled for his own 
purposes to dispose of the estate, whsoh is 
under his charge, cannot be extended wher* a 
liability under a mortgage merges into a 
deoree, unless that decree cm by any rule of 
law be held to be binding on the other members 
of the family. If a mortgage is not valid so 
far as it purports to encumber the joint family 
property, it cannot become a jast and legal 
consideration, if, in the absence of the 6ons of 
the mortgagor a decree has bees obtaioed on 
foot thereof against the mortgagor. Otherwise 
the protection intended for the junior membsrs 
of the family can in that way be easily ciroum- 
vented and become illusory. tKinha'U* Lil. 
j.O )Ganga Bakhsh Singh v. Raghubar 
BINGH. 23 0 C 293 = 9 0 ULR 339 = 

10 0 L.J 61 = 1923 Oudh 182. 


■ — Alienaticn— Father— Mortgage with- 
out legal necessity or antecedent debt . 

A mortgage which is not binding on the 
estate in the father'3 lifetime would not be 
binding on the sons, for the mere cireumstanoe 
of piou9 obligation of Hindu eons to pay their 
father’s debts. 21 C.W.N. 957 (PC.). Foil. 
(Dalai, and Daniels A J Cs.) RAM 8ARUP 
BINGH V. JAGESHUR SINGH. 

26 0.0. 311 = 9 0 & A L R. 137 = 

1923 Ondh 190 


■ - — Alienation— Father. 

The existence of a pious obligation does not 
validate a mortgage or alienation whioh is 
otherwise invalid. (Einhaiya Lai, J.C.) Ram 
AUTABU. BENI BINGH 

29 O.C. 89 = 1922 Oudh 139. 


•Alienation— Father— Consideration — 
Major portion o/, binding— Effect on transfer. 
Where a large portion of the consideration 
amount is borrowed for legal necessity the 
transfer by the manager of a joint Hindu 
family cannot ba said to be void and the 
transaction, oan be upheld if the transferee 
offers to pa 7 up the non binding portion of the 
debt. 36 I.O. 57. Foil. (Dalai, A.J C ) GAJA- 
dhab Bakhsh bingh v Baijnath. 

69 1.0. 967 12) = 8 O.L.J. 603. 


Alienation — Father — Son’s right to 

recover property . 

Held, that the principle, that where ancestral 
property has passed out of a family under a 
sale deed exeouted by the father, the sons can- 
not reoover the property merely proving absence 
of legal necessity, applies only where the 6ale 


HINDU LAW — Alienation— Father. 

under whioh the property has passed away wa3 
execute! in li.u ot aDteeeJent debts or io exe- 
cution of a decree for debt. U A 321; 41 I. A. 
126; 6 I. A. 63 anl 31 All 176, Foil. I Daniels, 
J C.) Lachqman Shukul v. Ram Kts- 
HORK. 61 I.C. 220 = 24 O.C. 218. 

Alienation — Father— Son, if can re- 
cover property. 

Where j^int family property eoes away either 
by a father's alienation to p*y of! an antecedent 
debt or in exeoatioo oi a decree for thj father's 
debt, the sons, by virtue of their pious obliga- 
tion to pay their father's debts, amuot recover 
the property. But they oan do so, if they show 
that the dsbts were oon*.raotod for immoral 
purposes and that the purchasers hai notice of 
su:h purposes. Ton holds good even if the 
father 19 alive. (Kanhaiva Lai. J.O I Ram 
NIDH v. lSURDIN. 63 1.0. 283 =»2l O.C. 161. 

Alienation— Father— After born son. 

Whether the father is the sole co-parceoor at 
the time of alieoatioo. it 13 valid aod oannot 
be impeached by a son born after the alienation 
takes place. (Lindsay, J.C.) KANDHAI v . 
BIBI Nawab BEGAM. 62 I 0. 811 = 

8 0 L.J. 283. 

Alienation— Father— Suit to set aside 

by subsequently born son— Limitation. 

The right of a subsequently born son to 
ohalleDge the alienation by his aooestor on the 
ground of the absenoe of legal necessity there- 
for comes into existence as soon as the alie- 
nation is made and is available to any mmbjr 
of the joint family, who, being io existence at 
that time, has not teen a oonseotiog party to 
the alieoation. Taerefore limitation begins 
to run from the date of the alienation aod in- 
as-much as no fresh ciuse of aotion accrues to 
a subsequently born 6on a suit by suoh son to 
challenge the alienation must be brought 
within the original period of limitation. (Li'itf- 
say, J.C.) Oudh behari Bingh t>. buraj 
Bali. 61 1.0 8)1 = 8 O.L J. 203. 

Alienation — Father — Essoi'.ials of 

validity . 

The elements necessary to validate an aliena- 
tion are that the purpose for whioh the money 
was borrowed was necessary by law and that 
there was pressure on the estate suffi ;ient to 
reader the alienation ncces-ary. An alienation 
could be upheld where if only that amount bad 
been borrowed, which the Court finds for legal 
necessity, a mortgage would still have been 
necessary ; if not tho alienation should be set 
aside on condition that the creditor be repaid 
the money advanced with interest. ( Daniels , 
A J.C.) Umrao Bingh v. Gaya Prasad. 

60 1.0. 647 = 23 0 0. 374. 

Alienation — Father — Reversion 

taking from a collateral, 

A reversioner inheriting property from » 
collateral gets absolute estate and hia sons an J 
grandeons cannot impeiob alienations of th9 
property made by him. A mortgage by father 
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HINDU LAW— Alienation— Father. 

binds tbs family property if made for family 
benefit or necessity or to p«y ao antecedent 
debt. { Stuart , A.J.C. and Pandit Kanhiiya- 
lal t A J.Oj BH^MAT SINGH V. S*H 8 RUTI 
BlKQH. 7 O.L J 439 = 60 i 0. 137- 

23 O.C. 24). 

— - — — Alienalim—Fathu — Son’* autf to t el 
aside onus. 

Where joint family ancestral property has 
passed out of a joint family eitaer under a con- 
veyance by the fathor in lieu of antecident 
debts or under a sale in execution of a deerte 
for the father^ debts, his soue o^nnot recover 
their property unless they ehow that the debis 
were oontraotod for immoral purposes aod the 
purohasere had notice of cbe eame. The mere 
faot that the purchasers were the oredicors of 
the father dees not make aov differeiioa in the 
application o! the rule. I lYjtir Hisan, J.C ) 
VASvDEO Lac v Mahabir. 23 0.0.344 = 

39 I.Q fc70 - 8 0 L J 18 = 
3 U P.L.R, <J.O.) l. 


~TT . — AHenotion- Father— Inqultiss— Duty 
of alums— Enquiry— Extent of. 

An alienee from the father of a joint Hindu 
family will be proteoled if be makes enquitioa 
as to the necessities of the loan and satisfies 
himself that the necessities represented to 
“”**• “ ih. i necessity for the loan cannot be 
established by direct evideuoe it may be as- 
enmed if reasonable osre was shown to have 
been taken to ascertain that it existed and that 

. i fa,ea a3ted in 6 °°d faith. 40 All. 171 
(P.O.), Poll, (Sfuorf and Kanhaiya Lai A J 

olNOH. 7 o L.J 330-46 I C. 826 - 

2 0 PLB. (JO., 118. 


^tienation— Faihir— Decree against 

Jt zzsbs, sasaaa*^ 

jj{j ln of t hoi^d eo ree* £!E !!! 7 iheh 

father alone upon a mortgage by him. A suit 

«■» 

1 O.L J. 161-fle 1 0. 299 = 
2 O.P.L.B. (J.O., 96. 

““ -Alienation— Father- N ecilsily _ c 

was- is stss 

to the alienation \Vhl, ,u‘ * h ° eama 
impeaohing an alienation a dalay in 
the family property the hnr^ ° **, lada ,8tll0r of 

the alienation was noVio^aloyat P,3Vi ° g ‘ b “* 

upon those who eeek to have the »r 8069,1,7 ia 
wide. A sale of a small noriion^i al enal, ?, Q s«‘ 
family property to oav off t! , a J°'° 6 a, °du 
inonrted for Jhe S2hi f “ ,0B °? , a dab ‘ 

.»»».!, m» 7 b. justified, WhSte 


HINDU LAW— Alienation— Father. 

the oonsideration is found to b»»o been taken 
for legal neoessny the son? oaono; q ienion the 
ealo. (Ashworth, A.J.C. I Rtii Nar.in 
Lalta PBaSAD. 33 I C. 634 -8 O.L J. S0l.‘ 


— Alienation— Fa:)ur -An'e:<d-nt d’bts 

— Compulsory execution by C^u-t - Settina 

as'.ae s ile. * 

A conveyance in oonei deration of an anteced- 
ent debt of a Hindu father may b* enforceable 
ouring the fallier’s lifetime. 39 All. 437 . p q 

Ref. — Where the deed cl conveyance woutd'be 
enforoeaoie iiu the father’s lifetime if executed 
the laoi that the person entitled to 
claim thereunder got it executed by the Court 
under » decree would net make any d^rence 
Where the bulk of the consideration consists of 
antecedent debts or is giveo for valid necessity 
so that it w.uld hava been impossible to rai->a 
the required amount except by effecting the 
sale in d.epute the fact that the vendor could 
obtain from the purchaser something O vor and 
above the amount binding upon the estate is 

m . gr ° UQlJ ,ot Bettin e ^ide the 
coed. ( Daniels and Lyle, A J.C* ) r»nu 

Bahai d. Girdari lal 22 0 q m R 

1 U. P.L.R, (J.O.j 91— S3 I 0 ?S: 

6 OL J. 4l|. 


^r£l™£Z;Zt^!r c,im *" 

¥.t -fj- 

oharge wh.oh the sale was J 

owing to the airenes bimstlf, the alinnA»™ 
bound to prove necessity for the loan »Irl ' 9 
uot rely on the aute'edonoy rt.h. 

(Aa nhasyalal . a J.C ) Harpal R ,ln ' 

fllWBa M5V Pt n% 

•iS.'SSi'SKr, m. 10 .' ■ , “ nh " 

subject to further charges and also fo/ a 
rate of interest if such is oErgld The |gh 

of rate of interest is within Court-, a 6 !! ng 
butits decision on the noint k d ' s f 3f **iou 
iq aeooud appeal. i8tuirt AJ n i° °n h . a l0QRfl(i 
8INQH ,. GO. BSKSa 8mQH^° 36 f ' 0 " 

m°'o.:ih. 

, _ , Alienat ion ^Father^ n,/<, * . , 

ent debh-Neeeanty, Ditto -An (ectd. 

sinoh Mi.c A n5 b .VS t 5*“, B 

Ia a mortgage suit where niaas.ii* .. 

proved the oroditor cauuol bo allow./. 9 u ls * 
-ppeal fora simple money daoZL V' * k 10 

as «ha doft. had not boej ,i 1 ,n «muoh 
immorality. (Li n d aav> j q . R *■ * n Provo 

Jaqanhatb 34I0 0 7 1 87 B :3 D OL D J. A 814* 
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HINDU LAW — Alienation— Father. 

AUenai\on — Father — Manager — 

Difference. 

Even though inadequacy of consideration 
may be sufficient to set abide alienation by 
manager of a lamily yet that is not a sufficient 
reason to render iLvalia an alienation by the 
father though be m-*y be al9o the manager. 
{Lindsay, J.C.I. Jugal KisnOBE v Rajha- 
BAR BINGO. 31 I.C. 89 


Alienation— Father— Selling aside — 

Right of after born son , 

An alienation by t-ole surviving co-parcener 
cannot be qutstioued by after-born son a9 be 
acquires vested right only in euch family 
property as existed on the date of hie birib. 
(Sfuarf at.d Kanhaiya Lai. A J.Cs) MAHPSH 
v. BaNWABI LaL. 31 I C 717 = 18 0 0. 162. 


Alienation— Father— Selling aside— 

Sons—Anitceaeni debt . 

II a father in a Hindu joint family alienated 
seme property in which a part of the consider- 
ation wae for legal necessity, a eon can recover 
hie chare in the property on paying the propor- 
tionate amount ot consideration money 
required for itgal necessity, or for discharging 
antecedent debt. A mortgagee, enforcing a 
mortgage made by the father against eons in a 
joint family of the joint properly, must prove 
the legal necessity or the antecedent debt or at 
least that hia reasonable enquiries showed the 
above facte. A debt incurred at the time of 
mortgage of mccey advanced as consideration 
of the mortgage is not an “ antecedent debt/’ 
( Chamier and Piqgoit , A.J.O.) Mahabib 
Pbasad v . Basant Singh. 12 I c. 347 = 

14 0 0. 299. 

Alienation — Father * — Great grand- 
father — 4/ienafion contested by grandson but 
suit dismissed— Second suit by alienee agaxnsi 
great grandson — Right of great grandson 
to challenge alienation with respect to emire 
property. 

The dismissal of a 6uit by a grandson con- 
testing in hib own right6 an alienation by his 
grandfather of the ancestral properly 19 no bar 
to the right of the great grandson, who was 
liviog at the time of the alienation to challenge 
the same in his own right and with regard to 
the entire property alienated not merely to the 
extent of his share. ( Surtdar Lai O J.U.) 
BABU RAM V CBOTE LAL. ll I 0. 291. 


Alienation— Father— Anteceaent debt. 

Where a mortgage is exeouted by a father for 
an antecedent debt the lender is not bound to 
prove family necessity or benefit. [Jujota 
Prasad, A.C.J. and Das. J.) A » DU ^ JLi H ‘ 
M1 , » SH.U LAL. pIV lT HA. 


Alienation — Father — Gift Bride- 

groom — Anc‘ s' >al property -Liability of-bons 
of grantor - Whether liable. 

The bods and grandsons of the grantor of a 
maintenance to a bridegroom on the oooaaion 
of his marriage are bound, to the extont of the 


HINDU LAW— Alienation— Father. 

ancestral property in their bands, by suoh 
grant. \Militr , C.J. and Mull\ch % J.) MADHU- 
sudan Prasad v. Ramji Das. 

1 Pat. L.T. 841 = 871.0. 341 = 
8 Pat. L.J. 816. 


Alienation — Father- Mortgage— Suit 

by sons to set aside— Onus— Suit to enforce 
security— Differ tree. 


There i9 a distinction between a case where 
the eons bring a suit for setting aside aliena- 
tions made by tbeir father and recovery of 
pcsseesion of property which has passed into 
the hands of the alienee and that brought by 
the morigegee to enforce bis security against 
the joint family. In the former case, the sons 
must show the grounds on which they seek to 
set aside the alienation ; in the latter it is the 
mortgagee who has to show bow he claims 
re-payment of the debt of the father. 39 All 
437; 31 All. 176 (F.B ), Ref. i Cent Is and 
Sultan Ahmtd , J J.) 6UKDEO Jha v. Jhapat 
Kamat. 3 rat. L.T. 120=1 Pat. L J 49 = 
2 U P L.R. tPat.) 39 = 84 I G 948 = 

1920 Pat. 67 

Aiit hatkn— Father — Sitting aside— 

Sons not in existence, if can question . 

8ona born after an alienation by the father 
of ancestral property have no right to qnostion 
such an alienation, inasmuch as the transfer 
was prior to aoy right which acorued to the 
eons by reason of their birth. It does not 
matter if the alienation wbb unnecessary or for 
illegal or immoral debts. 34 Cal. 372 5 33 All. 
v83. Foil. ( Chapman and Jwala Prasad , J J.) 
Bishwanath Prasad 8ahu v Gajadhab 
Pbasad 8aHU. 4917 Pat. 356 = 

8 Pat. L.W. 288-43 1 0 370 = 
3 Pat. L.J. 168. 

Alienation— Father— Mitaksbara, 


A father can sell or mortgage his and also 
his sons 1 shares to pay cfl an antecedent debt 
of bis owd, unless it is of an immoral or illegal 
nature, and the decree passed against the 
father can be enforced against 6one, though 
tho eons were not parties to the suit. (Chap- 
man and Roe. 33.) RAGHUNANDAN 8INGH 
V. PABMESHWABDAYAEi 61NGH. 

2 Pat. L J 806-1 Pat. L W 638 = 
89 1.0. 179 = 1917 Pat. 187. 

■Alienation- Father- Decree on mort 


gage—B>nas sons' interest in the joint estate 
Sons not parties to the suit. 

A deore. on a mortgage against a Hindu 
father governed by the Mitaksbara Law binds 
the sods' interest in *he joint estate, even 
though the sens may not have been parties to 
the suit. The right to redeem tne family Pro- 
perty subject to a mortgage by tho father ana 
sold in execution of a mortgage deoree, i oannot 

beiexercised wiihcut first setting aside the sale. 

It ie doubtful whether a Mitajuhara beon 

sue to redeem the property. 

deliberately and with notioe of hia existenoe 
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HINDU LAW— Alienation— Guardian. 

omitted from a suit upon a mortgage made by 
hia father. (Shar/uddin and Rot, JJ.) 
Bbolajha v. Kali pbasad 

1 Pat. Li J. 180 = 84 1.0. 288° 
2 Pat. L.W. 413. 

Alienation— Guardian. 

Alienation— Guardian— Legal neces- 
sity- 

Where the mother as guardian alienated 
certain property but only a portion of the 
consideration lor the alienation of the property 
wae lor legal neoeeaity. Held, on the paying 
baok to the vendee that part of consideration 
whioh was for legal neoe.eity the plaintifls 
would be entitled to get back their abare in 
the property alienated. (Qokul Prasad J ) 
Lakhbam 8 inch V. Sheo Prasad. 

1922 AH. 816. 

Alienation— Guardian — Necessity— 


Interest exorbitant. 

T wo mortgage bonde were exeouted, one for 
Ke. 1,000 with oompound intereet at 18 per 
cent, per annum, and the second whioh wae 
exeouted the next day was for Rs. 99 exeonted 
by the mother of the mortgagors of the first 
deed and wae attested by the eons. Held, that 
in regard to the first bond there was no neoes- 
eity for borrowing money at 18 per oent. per 

interest *wb« P« <»nt. per annum, simple 
a ? ple:aDd in regard to the 
Beoond bond the mere faot that the eons 

d ‘ d n0 ‘ “ 9k « “»o mortgage valid. 

I bdbjan Bann ‘rjtt, J.) Lad Sinqh 

V. HUBJAN SINGH. 38 I q Mf _ 

18 A.L.J. 124. 

nf ™\« 8k S lkh l eg8rd ,0 the binding nature 

tL 1 “ k | 0 P, , by a Dalatal Suordiin upon 

oma aid d °" n . in Bun °°man Per sand's 

tha ‘ ,he P°"« must be 
exoroised by the guardian rightly for Deoe«Bitv 

°o r p n' to B th b s D ar k °' th0 iD,a °‘ * would bJ 
2S An ? fti,enee ‘° cs ‘"bli8h that he bad 

that he hfd°»M a nao * 88ar y ‘oqairies and 
th. ,n good ,ailh ,n advancing 

the moneys to the natural guardian of the 

Hi; 1 "" “"HsEsg 

—HU - 

* guardian of a rn i p o r ia not limits i 
De“y 8k is 8 he 0h diflpOBi . t . ionB oI the '“‘ter* pwJ 

s*S5i wjiar Esn? 

bigger eaorifioes would havo 

* ‘be steps iu question had rotTeirVaken 8 

Vol, 111—57 


HINDU LAW— Alienation— Guardian. 

the transaction was upheld ae that of a prudent 
administrator. (Walmsley and Panton, JJ.) 
BM. ISBANI DASI v. RaJENDBaNATB JaBH. 
23G.W N. 888 = 48 1 0. 303= 28 C.L J. 260. 


Alienation — Guardian — Benefit- 

Necessity. 

Bernth’ is diflerent from ‘ necessity’ but 
does not necessarily inolude a speculative 
development of a minor’s estate. ( Mooktrjee 
and Ntwbould, JJ.) KB1STA CHANDRA u. 
Ratan Ram Pad. 20 OWN 645 = 

35 1.0. 673 = 23 C L J. 432. 


Alienation — Guardian— Not described 

as such— Mother acting on bthal) of her minor 
sons. 

When a transaction was entered into by a 
Hindu mother in her own name, but really on 
behalf of and (or the benefit of her minor sons, 
the latter would be bouDd by it. The Court 
muBt look to the EubataDoe of the transaction, 
not merely to the form of expression. ( Mooker - 
jee and Beachcroft, JJ.) GiBIJA NATH ROY 
t>. Upendba nath Pad. 20 1.0. 2«i 


7 Alienation — Guardian — Necessity— 

Convenience ol management . 

Under the Hindu Law the natural female 
guardian of a minor oaonot dispose ol the 
property of the minor beoause she wishes to 
live with her relatives and obtain their help in 
managing their auoestral properties. The faot 
that her relatives and tboeo ol the minor 
advi.e her to that efleot makes no difference. 
(Abaur Rahim and Spencer, JJ ) Ponnu- 
6WAMI PlDDAI V. BCBBAMANIA PlDDAI. 

S3 l.C. 412. 

A ^nation— Guardian- Minor's rights. 
Relinquishment by mother aoting as guard- 
ian of minor son ol a Zemindary for an 
inaignifioant consideration, does not biod the 
minor even aa a family settlement. UPafJu. 
dj. and Srinivasa Aiyanqar, J.) VlSVA- 
NATHA6WAMI NaiCKBB V. KAMUDU AMMAD. 
„ , i?9*8) M.W.N. 988-2 L W. 1211= 
19 M.L.T. 296=31 1.0. 833-80 M L J. 461 

~ *“"**-’ 

■JSoKSS - •“ dooa T nlB 08 t0 lhe binding 

eninLh L k aT tred by a RDardian not 
J5SJSJ ‘°,. bmd lhe “inor. There must be 

FV,ii /V “ nd ‘ t0 eB, °bfish it. J L.W. 794; 

Ramt J*£yx> and Aiyor, JJ.) 

Jmrrnjx. 1 KaMaCHANDBAYYA t> BOBBA 
JANAKIBAMaYYA. i L. W . 80S — 

ao 1.0. 66 — (1914) M.W.N. 871. 

zs+sr** ~ c "“" d ' an - - 

«^? h6 j 8 “ ardia ^ of B minor without independ- 
ent advise and in abeenoe of disputes about 
the minor's right oaonot exeouto a f.i... 

.11 .h, Ilgb „ 0, . 

property in consideration ol Brant 
portion. (Miller and AUur* *L ' jj' 

lL S JtZ ATBABW tr, r £««« 

AMMAD. 21 1,0, 724-24 M.LJ. 271- 
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Alienation — Guardian — Minors — 

Bight to set aside— Limitation. 

When the mother of two Qiadu minor 
brothers alienates their property a9 guardian 
and the elder of the two attains majority and 
does not ohallenge the alienation within three 
years of his majority, the rights of both the 
minora become extinguished. (White, C J. 
Sankaran Nair and Sadasiva Aiyar. J J.) 
Doraiswami Rebumadan v. Nandisawmi 
SELUYAN. 38 Mad 118 = 29 M L J. 405 = 

21 I.G. 410=14 M L T. 401 = 
[Oo appeal from 10 M L.T. 418 = 
(1911) 2 M.W.N 450=12 I C 615 = 

21M.L J. 1041] 

Alienation— Guardian— Minor— Sale 

to discharge mortgage. 

Where a step-mother sells the family proper- 
ty to disoharge a mortgage debt of a minor's 
father, the sale is oot binding on the minor 
who not being personally liable gained nothing 
by the sale. Bat he oan reoover the property 
by payment of the debt. ( Sundara Aiyar , J ) 
In re, Rama Reddi. ifl I.G. ava- 

il M.L.T. 403 = 

— — Alienation- Guardian de f aoto— Void. 

An alienation of the property of a minor by 
his de facto hot not his de jure guardian, is 
absolutely void and the minor need not set it 
aside before obtaining possession. ( Prideaux , 
A J.O.) 8HAHU V. MOBIDDIN 63 1,0.397- 

4 N.L.J. 80 = 

— Alienation— Guardian— Minor, when 
bound. 

The powers of alienation of a guardian are 
the same as those of a manager of a joint 
family aoting for the co-paroeners and a minor 
is bound by acts of his guardian done bona fide 
and for his benefit. ( Drake Brockman , J.O.) 
Hanuman Bingh v. Ganesh Prasad. 

60 I.G. 580 = 

— Alienation— Guardian— Necessity— 
Recitals. 

The mere reoital of the existenoe of two 
mortgages in a subsequent deed doeB not bind 
the persons other than the exeoutant and it is 
incumbent on the mortgagee to prove that the 
mortgage was exeouted for family neoessity and 
for the benefit of the minor on whose behalf 
the guardian purported to aot. 36 All 187 
and 41 Bom. 300, Ref. (Kanhaiya Lai , A. J.O.) 
BABU V. 8ADA SHEO. 64 I.G. 240 = 

82 0.0 268. 

Alienation— Guardian— Discharge of 

prior mortgage— Charge— Plaintiff's right to 
contest— Mortgage barred. 

Where in a suit for ejeotment the defendants 
who were in possession, by virtue of their hav- 
ing paid a P fior mortgage on the property, 
olaimed the amount so paid off, and the plain- 
tiff's right to oontest the validity of the mort- 
gage was barred by limitation, held, that the 
plaintiff was bound to pay the amount claimed 
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by the defendants before recovering possession 
of the property. (Piggott and Lindsay, A.J. 
Cs.) MUSAMMAT MASATO V. AZIZULLAH 
Khan. 20 I 0. 273 = 16 O.C. 119 = 

Alienation— Guardian— Legal neces- 
sity— Performance of Gaya Sradh of uncle of 
minor. 

The expenses of the performance of Gaya 
Sradh of a Hindu minor’s uoole not being 
benefioial to the minor do oot oonetitute any 
legal necessity. I Sharjuddm and Roe, JJ.) 
8UBA MAHTON V. MONSHI MAHTON. 

40 I 0. 625. 

— —Alienation — Guardian — Necessity — 
Onus. 

It is for Iho alienee or creditor to prove that 
a transaction by a guardian of a Hindu minor 
was for a legal necessity and for the benefit of 
the minor. Where he is eued on the ban 
along with the minor and the guardian con- 
fesses judgment, a money deoree should be 
passed against the guardian. (Parlett, J.) 
ANNAMALAY CHETTY V. NAUMA. 

17 I 0. 909 = 5 Bur. L.T, 157. 

Alienation— Guardian— 8etting aside 

— Guardian not party— Estoppel. 

The guardian is a necessary party to a suit 
by a minor oo-paroener after attaining majority 
against the alienee from the guardian in 
possession, on the ground that the alienation 
was fraudulent. A party relying on the 
guardian's appointment for one purpose is 
estopped from repudiating it for another. 

( Crouch , A.J.C.) VALJI JASRAJ v. TAYBJI 
Mabmed Bhoy. 25 I.G. 876 = 8 S.L.R, 44. 

Alienation— Manager of Endowment. 

Alienation- Manager of endowment— 

Powers of— Acquisitions with income of asthal — 
Accretion to astha I. 

The mabant of a Hindu asthal of mutt 
holds the property in trust for the institution 
itself. He oan only alienate it in oase of 
neoessity. Acquisitions with the income of an 
asthal are eubjeot to the same trust as the 
original property and snbjeot to the same 
restrictions on alienation. In the absenoe of a 
necessity which would render the debts con- 
tracted by him binding on the institution a 
mabant has no power to alienate its properties 
for the purpose of discharging those debts and 
if the asthal was not liable for euoh debts, his 
successor is entitled to have th* sale sot aside. 
(Mr. Ameer Alt.) BASUDEO ROY v MAHANTH 
JUGAL KISHWABDAS. 6 Fat L W, 87 = 

85 U L.J 8-22 C W N. 841 = 
28 G L.J 476 -24M L T. 805- 
20 Bom. L R 1088 - 16 A. L.J. 601 = 
8L W. 130 48 10.818- 
(1918) M W.N. 481 (P.0.) 

Alienation— Manager of endowment— 

Permanent lease— Necessity— Benefit. 

A permanent lease of temple laode at a fixed 
rent or rent free for a premium, is valid only 
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Alienation— Manager of endowment— 

Sheb ail —Limitation, 

Where the Shebait of Iacd3 dedicated to the 
service of so idol grant? a permanent lease, a 
suit by bis successor n recover possession after 
12 years of tbe alienation is not burred by 
Art. 134 of tbe Limitation Act of 1877. ( Lord 

Macnnghicn,) Iswar BHIYAM Chand Jjs v. 
ram Kanai Gbose 38 Oal, 326 = 38 1 A. 76=3 
15 C.W.N. 417 = 9 M.L T. 448 = 
8A.LJ 523 = 13 Bom. L.R. 421 
14 C.L.J. 238 = (1911) 2 M.W.N. 281 = 
10 1.0. 633 = 21 M.L J. 1143 (P.C.), 


'HINDU LAW — Alienation— Manager ot HINDU LAW — Alienation— Manager of 
endowment. endowment# 

if justified by unavoidable necessity. This is 
ao whether the laada are agricultural lands or 
a building Bite, for ia either case the debutter 
estate is deprived of the chance it would have. 

If the tent were variable of deriving benefit 
feom the enchancement in value of the future 
of the lands leased. 13 M.I.A. 270 ; 31 I. A. 83 ; 

26 I. A. 148, Rsf. The expression 11 benefit to 
the estate” as justifying an alienation by the 
guardian of an iofaut or the trustee of a 
religious endowment cannot be precisely defined; 
but it inoludes the preservation of the estate 
from extinction, tbe defeQoe against hostile 
litigation affecting it, the protection of it or 
portions of it from injury or deterioration and 
auoh like things. 6 M.I.A. 993 ; 2 I. A. 145 ; 

4 LA. 52. R*f. A shebait would not be justified 
in selling debatter land solely for the purpose 
of getting capital to embark on a money lending 
business, however, attractive and lucrative it 
might be. Nor ie he entitled to alienate part of 
4he endowment of his own charity to enrich a 
separate and alien charity. A custom author- 
ising tbe shebait of a temple to alienate dedi- 
cated property absolutely at his will and 
treasure would be opposed to the intention of 
4he original endower who presumably meant 
the worship to be perpetual. ( Lord Atkinson ), 

PALANIAPPA OHETTY V. SBEEMATH DBIVA- 
SIKAMONY PANDABA 8ANNATHI. 

40 Mad. 709-21 C.W.N. 729- 
13 A.LJ. 483-1 Pat. L.W. 697 = 

33 H U, 1-19 Boro. L.R. 567 = 

22M.LT. 1 = 119171 M.W.N. 507- 
26 0 L J. 153 = 0 L.W. 222 = 

89 I.G. 722 =44 I. A. 147 (P.G.). 


— -Alienation— Manager of endow ment— 

Alienation of ttmple property. 

Custom may reader private alienations valid 
but in determining the question, the benefit to 
the idol is of primary importance. Property 
dedicated to a deity is JJxlra commercium, and 
needs speoial protection of the sovereign whose 
duty it is to intervene to prevent fraud and 
waste. Persons having the * management and 
possession of the property of an idol must be 
empowered to no whatever may be neoessary 
for the service of the idol and for the benefit 
and the preservation of its property. ( Chau - 
dJiury and Cuming . JJ.) NlTYA GOPAE, 
BANNEBJEE v . PBOVASCHANDRA MUKERJ1, 
2i G.W.N. 809-66 I.C. 10-31 C.L.J. 37. 


[Affltmlng 9 I.C, 281 = 81 Had. 525.] 

— —Alienation — Manager of endowment— 
Mortgage— Necessity— Proof of-Lapse of time 
— Acknowledgment by successive trustees— Non- 
• production of accounts , 

In a salt on a mortgage granted over the 
property of a mutt by its head, the onus is on 
those representing the mortgagee to prove that 
the debt was incurred for a necessary expense 
of the institution itself. Where however many 
yeats have elapsed bIdqq the debt was originally 
inourred, both lender and borrower being dead, 
and saooeeding heads of the mutt have recog- 
nised the debt as binding on the Mutt, the 
Court should be more readily satisfied than 
where the mortgage is of more recent date or 
lie validity haB been disputed, If the book* of 
the matt whloh would show the nature of the 
transaction are withheld from the Court, an 
inference adverse to the mortgagor can be pro- 
perly drawn. ( Lord Shaw*) Mdrugesam 

•PH.L&I v. *3 NAN A BAMRANDA PANDARA 
SANNADHI. 40 Had, 402 = 31 M L T. 233. 

aa ML J 389 = 15 & L.J ?8t = 

n L*** L V - 4 ”-fl L.W. 789- 

Bora L.R 438- 
aa O.L.J. 88B -11017) H,w N. 487- 
80 1.0. 690 - 41 1.4, 98 (P.C.). 


Manager of endowment— 

Bona fide purchase— Plea of, 

la dealing wi(h property validly dedicated 
lor religious purposes no question of bona fide 
purchase for value arisee. (<?r«at;«s and Panton, 
JJ.) 8ABAD1NDU MDKHEBJEE t». CaARO 
Ohandra Dott 83 1.0. 888 = 28 C.W.N. 872 


" Alienation — Managtr of endowment 

Permanent lease— Validity. 

The grant of a permanent lease without 
legal neoasaity ie in ezoeaa of the powers of tho 
shebatt who grants tho leaae. The grant of a 
permanent leaao at a considerable annual rent 

Art it r f Y alu,b,a consideration and 
Art. 134 of the Limitation Aot applies to a buU 
for reoovery ol possession. (Ffefcfcer and 3 W Z 
JJ.) Rameshwar Ualia J J IA ' 

« Cal. 84-23 1.0. 

SliebaU-lZ^s™ ~ Mana ^ r °t ^owment- 

. 8beb * it of aa ido1 °°«“Pie8 a position 
whioh is analogous to that ol a manager of an 

^ , thnHn h rfi ba t S a th8 poa9a89ion ““<* management 
of the dedicated property but not the power to 

eltfon lo ' ti 3 V 01, {2) - 0t * ha Acqui® 
eitiou Aot, therefore applies to the case of a 

S*! 1 and Ra v , jj.) Ramprasanna 
Nandi y. Secretary op State 

40 0.1. 895-20 1,0. 872-10 C.W.N. 682. 

S,„in g Ji 

? auiy rjsf-isjtsat sat* 

ana , el might h, 
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HINDU LAW — Alienation— Manager of 
endowment, 


HINDU LAW — Alienation— Manager of 
endowment. 


6om fids transferee for value without notice of 
the trust. The beneficiary, the idol might not 
be estopped however.* <Mookerjfe and Beach • 
crolC. JJ.i SlDHU 8AHU V GOPI CHARAN 
Das. 18 I C 969 = 17 C L J. 233. 

Alienation- Manager of endowment — 

Necessity— When justifiable— Setting it aside— 
Onus. 

Au alienation cf endowment property made 
by a mahant ie not valid if it is shown that 
there was no necessity for alienation. The 
power of a shsbait in this respect is analogous 
to that of the manager of the property of an 
infant. Such an alienation can be justified 
only if there were no other means ol raising 
money but by the alienation. ( Mookerjee and 
Carnduff, J J.) Jagannath Das p. Bibi 
RUPA. 13 I C. 83. 

Alienation— Manager ot endowment — 

Power of alienation . 

The powers of a'Mahant of religioue institu- 
tion in matters cf an alienation of endowment 
property are analogous to those of a Hindu 
widow, 3 PR. 1902, Foil. [Shah Din and Scott- 
Smith, JJ ) AMIN CHAND V. 8ANT MURLI- 
DHAR. 18 P R. 1918-211 P L R. 1913 = 

19 I.G. 219 = 151 P.W R. 1913. 

• Alienation — Manager of endowment— 

Permanent-tenancy , 

The grant of ccoupanoy right to tenants ot a 
oharity land by the trustees would ordinarily 
be a breach of trust and there oan be no pre- 
sumptiou in favour of euob a tenancy in those 
properties. 40 Mad. 709; 10 L.W. 427. Foil. 
(Sadasiva Aiyar and Spencer , J J.) 8UBRA- 
MANIA AIYAR V. PONNAPPA GOUNDAN. 

39 M.L.J. 629 = 29 M L T. 889 = 61 1 C. 597 = 

12 L.W. 576. 

[Also 41 1.0. 788 = 33 M L J. 84. 

44 1.0 894 = 34 M.L J. 234. 

13 1 0. 596 = 15 Q.L J. 227.] 

Alienation— Manager of endowment — 

Permanent lease. 

It is only under exceptional circumstances 
that a permanent alienation of a temple pro- 
perty by a trustee can be justified and when it 
is a question whether the temple authority 
granted a permanent lease or not, the presum- 
ption is against any intention to make eucb a 
grant. 40 Mad. 709 (P C.) ; 13 M.I.A. 270 ; 15 
C.L.J. 227, Foil. [Wallis, C J. and Krishnan , 
J.) Chinnmal V. Ratnasabapathy chet- 
rvi AR . 12 L.W. 191 = 59 I 0. 241 = 

(1920; M.W.N 332. 

* Alienation — Manager cf endowment — 

Suit to recover— Estoppel. 

A trustee of a teroplo who for bis own private 
purposes alienates trust property is not estop- 
ped from recDvenng the properties on behalf 
of the t f us» from a bona fide ourebaser. [Spen- 
cer and Krishnan . J J.) YASIM SAHIB p. 
ttKAMBABA AIYAR. 37 ML.J- 698 = 

10 L.W. 672= 34 I.C. 497 = 26 M.L T. 441. 


Alienation— Manager of endowment — 

Permanent lease — Malabar Devaswam. 

Perpetual Kanom by a trustee of the Malabar 
devaswam is not binding on devaewam. 
[Seshaoiri Aiyar a)id Phillips , JJ.) KUTT1 
Pur at h Kunhunni Panikkar p. Raman. 

26 M L T. 332 = 10 L.W. 427 = 52 I 0.673 = 

(1919) M.W.N. 742. 

Alienation — Manager of endowment — 

Lease— Necessity. 

The trustee ol a religious trust is net enti- 
tled to grant a permanent lease of the trust 
properties. 40 Mid. 709 (P.C.) Foil. tSada- 
siva Aiyar and Napier , JJ.) VKNKATAPPIEB 
p. Ramaswami AIYAR. 10 L W. 137 = 

52 1.0. 517 = (1919; M.W.N. 848- 


Alienation— Manager of endowment— 

Trustee— Powers of. 

8ince it is beyond the ordinary legal compe- 
tence ol the trustee ol a religious endowment 
to grant a permanent lease of the properties of 
the trust a presumption in favour of the per- 
manent tenaucy from loDg possession and 
uniform rent could not lightly be made in the 
case cf temple lands. (Spencer and Krishnan, 
JJ.) Chandrasekhara Swami v. Nainar 
AMMAL. 7 L.W. 194 = 43 1.0. 977 = 

(1918) M.W.N. 219. 


Alienation— Manager of endowment — 

Setting aside— Suit by disciples to set aside— 
Limitation- Form of relief. 


It is competent to the disciples of a mutt in 
representative capactity to 9ue to set aside an 
alienation ot mutt properties and for possession 
to be given to the head of the mutt. The luit 
is governed by Art. 120 or Art. 144 according 
as it is lor declaration or for possession and 
limitation starts from the date of alienation, 
2R M L J- 410, Foil. (IttaWsC.J and 8eshogin 
Aiyar , J.) CHIDAMBERNATH THaMBIRaN P’ 
NILLASIVA MUDALIAR. ** * & <|‘ 

33 M.L.J. 337 = 22 M.L.T. 218 = 42 1.0. : 366 = 


Alienation— Manager of endowment- 

permanent lease— Binding nature— Matadhx- 
pathi— Legal position of. 

A permanent lease at a fixed rent for all time 
by the head of a mutt is not binding on faia 
successors in the abaenoe of legal necessity even 
if the rent reserved was adequate at the time 
of the lease. The head of a mutt holds the 
property of the mutt as a trustee for the mutt 
though he has large administrative powers. 
The eole beneficiary is tho muff according to 
tho general rule. 43 Cal. 707 (P.C.), Foil. The 
position of the head of the mutt enunciated in 

27 Mad. 435 and 33 Mad. 265 is changed oy 

43 Cal. 707. (P.C ) iSadalva Aiyar and 
JJ ) Baluswami Aiyar p. Venkataswa 
NAIKKN. 40 Mad. 
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HINDU LAW — Alienation— Manager of 
endowment. ■*: 

—Alienation — Manager of endowment — 
Alienation of offerings . 

( Par Coutts Trotter andSeshaqiri Aiyar , JJ.) 

That the money cffscingi nude by tho wor- 
shippers was the money of the deity and the 
archakas had no proprietary intocest in them 
that permanent lease of such offerings by the 
Committee of the temple though bona /lie was 
invalid. iAhdur Rahim. 0 O.J., Seshagiri Aiyar 
and Phillips , JJ.) KALLYaN v. KASTURI 
RANGA. 40 Mad 213-31 M L.J,777 = 

20MLT. 490 = 3 L W. 623 = 

36 1.0. 73 ~ (1917) M.W.N. 400 (F BJ. 

Alienation— Minagsr of endowment — 

Power to grant lease- 

The trustees of a religious endowment oinnot 
make the trust liable to pay compensation to a 
tenant who builds on a lease site without a right 
of permanent occupancy. fSudasita -Mv 1 *' &nd 
8eshagiri Aiyar , JJ.) MURUGAPPA CHETTIAR 
V. RANGASAMI NAICKEN. 33 LG. 67. 

’idiienafion — Managerial* endowment — 
Permanent lease— Custom, 

A perpetual lease of a religious trust property 
ie beyond the powers of the trustee. 20 M.L.J, 
9G9, Foil. A oustom which gives him suoh a 
power ie not considered a valid oustom, being 
opposed to law. No single trustee and no 
succession of trustees oan create a lawful usage 
by aota in exoess of their legal powers con- 
stituting breaches of trust on their part. 
(Sadasiva Aiyar and Napier, JJ.) PERUMAL 
Gbamani v . Mahamad Kasim sahib, ^ 

28 1.0. 840. 

I - * Alienation— Manager of endowment — 

Lease of reversion— Unfavourable terms , 

The grant of a reversionary lease is always 
objectionable and can be justified only in 
exceptional oases. Where a trustee just before 
hie retirement grants a renewed lease for a 
long term at a low rental, sevoral years before 

i* ° f * hQ oarroat lease, the lease is 

voidable by the euooeeding trustee. (TPaWs. 
0,0. J .and Seshigiri Aiyar , J ) MANGALA 
BAMI THEVAR v THE RAJAH OF RAMNAD. 

27 1.0, 381 = 1 L W. 1071. 


An i alienation by a trustee o! religious trust 

m B V dJ'h n H na fl? aat be . aph8l(1 il the “lienee has 

mode enquiries and satisfied himself 

of its neo.ss.tr a Cl. 841. P.C., Foil.; 37 Mad. 

i Ro ^ t0 ’ < Saia * iu ‘» Aiyar and 

VALIA KUTTAYAKATH VlRA VERMA 

LTvS" v BOit *• Eriuh al Karo- 
ANTA VALAPPIL AYI80NMMA. 1 L W. 98t- 

16 M.L.T. 503 = 26 1 0. 339 = 

(»!*) M.W.N. 909. 

e°mr, 01 

,« n «5A t K #ahIplUI aa al > 80 late right to dis. 
pose of the looome of the property, eabiect tn 

upkeep of matt. Alienation b y th e head-SUf 


HINDU LAW — Alienation— Manager of 
endowment. 

• 

necessarily utterly void, at least it cannot be 
avoided during his lifetime. Though he is 
owner ia fee simple, be hag in maQy respects 
the powers of life-tenant aod his position t9 
similar to corporation sole in England, 
Hi9 position is similar tc the estate of 
Hindu female heir succeeding to a male’s 
estate. (Miller and Saiasiua Ai;/3r, JJf. 
MGTHUSAMIER V METHA VlTHl SWAMUR 

AYERGAL. 38 Mad. 355=25 M L J. 393 = 
(1913/ MW N. 581 = 19 1 G. 691 = 

13 M.L T. 498.* 


Alienaiion— Manager of endowment— 

Mortgage— Necessity— Proof . 

Whether the mutt properties are liable for 
debts incurred by the bead for expenses for a 
litigation to contest a nomination by a previous 
inoumbent depends upon the circumstances 
of each oase. Where the income of the pro- 
perties is at his disposal he cannot charge 
the corpus for suoh debts. (TFaflis and Sank- 
aran Nair % JJ.) GNANA 8AMBANDA c. Baba- 
PATIYA. 18 I.C 221 = (1813) M W N. 106 # 

— — Alienatioyi — Manager of en iowment— 
Powtrs of majority— Lease of mortgage. 

A demise of temple property granted by a 
majority of tho trustees of a temple without 
consulting the minority is invalid and does not 
bind the temple. 6 Mad. 270 ; 34 Mad. 40G 
Foil. (Sundara Aiyar and Sadasiva .4iyar' 
JJ.) ISTOOP v. AYAPPAN. 16 1.0, 433. 

Alienation— Manager c / endowment 

— Permantnt lease • 

A permanent lease of trust property at a 
fixed rent by the bead of a mutt is invalid. 
A trustee has no power to oreate a perpetual 
tenure exoept on 9peoial grounds or oiroum- 
stanoes of necessity. 13 M I. A. 270 ; 6 1. A. 88 ; 
27 Mad. *291 : 36 Cal, 1003 ; 2 Cal. 341; 
5 M.L.T. 220 ; 28 Mad. 391 ; 6 MJ.A. 993 ; 
12 Bom. 947, Ref ; 2 I.A. 145 I 27 Mad. 465 ; 
27 Mad. 435 ; 5 Bom. 393 ; 6 Bom. 546, Ref, 
(IPa/7iaand Kris/ianjwami .4iyar, JJ.) Deya- 
SIGAMANI PANDABASANNADHI U. PALANI- 
APPA CHETT1AB. 31 Mad. 533 = 

9 M L.T. 83 = 20 M.t J 969 = 
9 I.C. 281= (1911) 2 M.W N. I5«. 
[Affirmed on appeal 89 1 C. 722 = 

40 Had. 709 ] 


Z. "Afitnation— Manager of endowment — 
Lease— When valid. 

A lease by the manager of a temple is not 
valid unless the money was borrowed for the 
purposes of the temple and the loan was justi- 
fied by an existing necessity and the lease was 
one whioh a prudent owner would be justified 
B L.R. 460 (P.C.), Foil. 

A.J.O.) NABABINGHDAS t>. aladadkhan. 

43 I.C. 864 = 14 N.L.R. 12. 


dfuuaiion— Manager 0 / endowment, 
Askhan is merely a institution ol aaoetice 
and sanyasU having no worldly connections of 
wealth or family and the mahant is presumed 
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HINDU LAW — Alienation— Manager of 
endowment, 

to have no property other than that of the 
institution and the offerings made to him. Bat 
he may hold private property, the charaoter of 
which he must prove a3 such. In absence of 
such proofian alienation by a mohant is ultra 
vires* The fact of many alienations by suc- 
cessive mohants means so many breaches of 
trust. ( Daniels and Watir Hussain , A.J.Cs) 
Ram Pal v. Dubga Bhabti. 7 0 LJ. 547= 

60 1.0. 540=23 O.C 303. 

—Alienation— Manager o/ endowment — 

Necessity. 

Trust property dedicated to a rjligious or 
charitable purpose should not be alienated 
except for legal necessity. (8iuart and 
Eanhaiya Lal t A.J.Cs.) Basdeo Ban v . Ram 
BABAN. 45 I.C. 292 = 5 O.L.J. 38. 

Alienation— Manager of endowment- 

interest— Necessity— Onus. 

A mortgagee of endowed property must prove 
that legal necessity for the loan are bona fide that 
enquiries as to the necessity therefor. A Court 
is not bound to deoree interest at the contract 
rate but has full discretion to allow a reason- 
able rate. ( Lindsay , J.C.) DUBGA BHarti 
v. Guptar Prasad. 42 I G. 406 = 

4 O.L.J. 917. 

— A lienation— Manager of endowment 
— Powers . 

A mohant can alienate trust property only 
tor the benefit of the trust, and a time for a 
suit against him to set aside an alienation by 
him runs from the date of bis death. Per 
Jwala Prasad , J.— He can justify bis aliena- 
tions only as being in the interest of the trust. 
He cannot claim adverse possession in the trust 
property. Per Das % J .—Shtbail of an idol has 
no interest in the endowed properties while the 
head of an institution has a life-estate in the 
properties which are the subject-matter of the 
endowment. ( Jwala Prasad , A.C.J. and 
Das, J.) Rampodabeth Binha v. Basdeo 
Das. 63 l.C. 231. 

Alienation— Manager of endowment— 

Powers of. 

A person oannot sell the property bequeathed 
to him with a complete dedication to a religious 
trust, that can do so if it is merely subject to 
an obligation to perform certain services. 35 
Bom. 156 ; 15 Cal. 329, Foil. ( Hayward , J.O. 
and Boyd, A. J.C.) Tahil Ram v. ailmal 
KHEMOOMAL. 24 1.0. 221 = 7 S L.R. 120. 

Alienation— Manager of Joint Family. 

— — — Alienation— Manager of joint family 
— Necessity— High rate of interest— Exorbitant 
rate— Reduction— Power of Court . 

Those who support a mortgage of joint 
family property made by ite manager must 
prove not only that there was neoessity to 
borrow the principal, but that it was not 
unreasonable to borrow at some suoh high rate 
and upon some suoh terms, as are provided by 


HINDU LAW— Alienation— Manager of joint 
family, 

the mortgage. If the rate of interest is exorbi- 
tantly high although the security is ample tbo 
Court can properly infer that it was unneces- 
sarily high, and can make a mortgage decree 
allowing a reduced rate. 34 All. 126; 18 I.A. 1, 
Ref. In a suit on a mortgage as above it is 
open to the defendant while admitting neces- 
sity to borrow the principal, to contend that 
the rate of interest was unnecessarily high. 
(Lord Phillimore). Nawau Nazir BEGam 
V. RAO RAGBUNATH BINGH. 

41 All. 571 = 36 M.L.J. 521 = 23 G.W.N. 700 = 

26 M.L.T. 40 = 17 A.L J. 591 = 
21 Bom. L.R. 484 = 30 G.L.J. 66 = 

11 L.W. 188 = (1919) M.W.N. 498 = 
60 I.C. 484 = 40 1 A. 145 (P.C.). 
[On appeal from 19 I.C. 639.] 

— 'Alienation— Manager of joint family 
—Gift. 

Gift of an ancestral property by a member of 
a joint family is invalid. (Sir Walter 
PhiiUmore.) Radhakanta LaL v. Nazma 
BEGUM. 45 Cal. 733 = 22 C W.N. 649 = 

27 O.L.J. 632 = 16 A.L J. 537- 
5 P.L.W. 72 = 23 M L T. 398 = 

(1918) M.W.N. 386 = 39 M.L.J. 99 = 
45 I.C. 806 = 20 Bom. L R. 724 (P.G.). 

Alienation— Manager of joint family— 

Necessity— Mortgagor's share , if liable. 

The mortgage of a joint estate made by the 
manager of (be property, who is not the father 
of the other members of the joint family, can 
only be justified 90 far as it is wantod for the 
joint family purpose?. If the necessity cannot 
be established by direot evidence it may be 
assumed if it can be shown that reasonable 
care was taken to ascertain if such circum- 
stances existed and the transferee aoted in good • 
faith. In either case the burden of proof lies 
on the person who claims the benefit or the 
mortgage. If the debt was not incurred for 
necessity, not even the mortgagor’s own 
interest can bo sold in enforcement of the 
mortgage, 39 All. 500-Foll. When the 

mortgage is for a larger amount than the • 
necessity warrants, it will only be upheld to 
the extent to whioh the necessity has been 
proved. ( Lord Buckmaster.) ANANT RAM 
v . Toe Collector of etah. 40 All. 171 = 
34 M L J. 291 = 27 O.L.J. 363 — 
20 Bom. L R. 624 = (1918) M.W.N. 446 = 

7 L.W. 323 = 4 Pat. L.W. 226-16 A L.J 245 = 

23 U.L T. 228-44 1.0.290 = 
22 O.W.N. 484 (P C.). 

Alienation— Manager of joint family— • 

Necessity— Antecedent debt— None— Alienation 
void and ineffective even as against the share of • 
alienor. 

Where one of the members of a joint Hindu • 
family mortgages the family property without 
consent express or implied of the others, ana 
there is no speoial undertaking by the mortga- 
gor that be has power to mortgage the joint 
property, the mortgage is void even ae regards 
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HINDU LAW— Alienation— Manage* ot Joint 
family, 

the share of the mortgagor in the Joint family 
property* [Viscount Holdens.) LACHMAN 
Pbasad v. 8abnaM Singb. 89 All. 600 = 
41 I. A. 1 63 = I S A.L.J. B81=>8 P L.W. 29=* 
21 C.W.N. 990 = 33 M.L.J. 39 = 
19 Bom L R. 646 = 26 0 L J. 97 = 
(1917) M W N, 016 = 10 1.0. 284 = 

6 L.W. 384 (P.O.). 


Alienation— Manager of joint family — 

Sale~Recital that manager was absolute owner 
and that is minor brother assented— Mortgage 
to pay off debts of anctstor— Liability of minor's 
share . 

Whereof two brothers forming a joint Hindu 
family the elder brother exeonted a mortgage 
of the family property falsely declaring that the 
same was impartible and hie exclusive property, 
that his younger brother was entitled only to 
maintenance and that the latter was also made 
a party to the deed " in order to make known 
his consent and approval to the loan 'Vand that 
the property was made security therofor, and 
the evidence showed that the younger brother 
was a minor at the time of the transaction. 
Held, that even if it wae proved that the elder 
brother had taken the loan (or the purpose of 
discharging debts contracted by his father, the 
debt oould not on the f«oe o! the deed be 
regarded as one contracted by the elder brother 
as manager of a joint family consisting of 
himself and his younger brother, and that the 
mortgage-deed wae as against the minor not 
merely voidable but void to all intents and 
purposes and neither the minor nor his share of 
the family property was liable. (Sir John 
Edge.) Balwant 8ingh v. Clancy. 

34 AH. 296 = 39 I. A. 109 = 
(19121 M W H. 482 = 11 M L.T. 841- 
9 A.L.J. 809 = 18 0 L J 476 ~16 G W.N 677 = 

23M.L J 16-14 1.0. 629 = 
14 Bom.L.R. 422 (P.Q.) 

—Alienation— Manager of joint family 
—No necessity— Voidable not void. 

An alienation by the manager of a joint 
Hindu family without necessity is not absolu- 
tely void. It is voidable at the instance of the 
persons whose interests are affeoted by it, 
namely, the oo-paroeners in the property. 45 
M. 449 j 46 M. 40 Ref. [Ryves and Daniels, JJ) 
jageshab pande v . Deo Dat Pandb. 
4fl A. 664-21 A.L J. B08-L.R. 4 A. 321-9 0. 

ft A L.R. 879-1924 All. 61. 


— • Alienation— Manager of joint family 

Necessity— Alienee of properties subject mort- 
gage— Rights of. 

Where a mortgage is exeonted by the managei 
of a joint Hindu family and subsequently 
r , edem Ptton is sold by all the members 
?£ 11 lfl °P en 10 ihe ttanaferee to show 

“°l\ gtge wa8 w^ot necessity and 
therefore not binding on the family. A tram- 
action which is viodable remains good so long 

^L 0h ? ll6 ? gad , by who 

have the option to have it set aside. It ie fox 
them to exeroiie ox not to exexoise the option 
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If without exeroising the option and in faot 
admitting the validity of the mortgage they 
transfer the property, the transferee cannot be 
allowed to say that he has acquired that 
option by the transfer. [Lindsay otid SulflitfidWt 
JJ.) INAYAT lLAHI V. HABDEO BAHAI. 

40 A. 692 = 21 A.L.J. 610= 1924 All. 29. 

Alienation— Manager of joint family 

— Family benefit . 

There is no rule of Hindu Law proper war- 
ranting the manager of a joint Hindu family to 
alienate property for the benefit of the estate. 
The original Jaw allows euoh a thing only to 
arrest distress in the family. But British 
Indian Law has allowed the validity of euoh 
alienations. ( Gokul Prasad , J.) BhaNKAB 
8AHI v. BINOOU RAM. 1923 All. 869. 

Alienation— Manager of joint family — 

Necessity proved in part— Position of purchaser . 

It is not always possible for a manager to 
sell or mortgage a property for the exaot 
amount required for family necessity but that 
would not justify him to mortgage or sell 
property for a larger amount than is absolutely 
necessary, Rs. 80 out of the total consideration 
of Rb. 400 was held not to be euoh a email 
amount as might be negleoted in considering 
the question of the valid necessity for the 
alienation. The deed was set BBideand plaintiff 
was made to pay Rs. 320 to the purchaser. 
90 A.L.J. 691; 97 All. 494 and 96 All. 380, 
Foil* [Qokul, Prasad , J.) MATADIN Trwari 
u. 0UBA JBALI BlNQH, 1928 All 022. 

Alienation — Manager of joint family 

—Necessity— Durden of proof on purchaser . 

In a suit by the junior members of a joint 
Hindu family to oontest a Bale by the manager 
the burden of proving that the sale was justified 
by necessity is on the purchaser. 8 A.L.J. 1029. 
Ref. IRaflq and Stuart , JJ.) Ram Babup 
SINGH v. RAM SABAN BlNQH. 20 A LJ. 938 — 

1922 All. 539. 

■ — Alienation— Manager of joint family 
— Mortgage by manager— Necessity— OnuA. 

In the absence of evidenoe tending to shake 
confidence in the transactions themselves or in 
the oonduot and oaso of the manager or of tho 
oreditor, the onus is shifted back on to the sons 
or members of the family who wish to repudiate 
a mortgage by the manager though the initial 
onus is on the oreditor to prove necessity, As 
a matter of business and common sense Oourta 
will deoline to take judicial notioe of the fact 
that fathers of joint Hindu families or managers 
or kartas as the oaBe may be, where the father 
is dead are necessarily and obiefly oooupied in 
going out of their way to borrow money for 
purposes which they know to be unlawful and 
which oan confer no benefit upon the general 
body of the family to whioh they belong and of 
whlob they are respeoted heads. On the con- 
trary, the presumption must be in their favour % 
pis,, that inasmuch as their own interest are 
Indissolubly Interwoven with the interests, an* 
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the affection?, of the other members, the bor- 
rowing is to assist and benefit the joint family. 
Though the onus of proof to supporta mortgage 
of family property is on the creditor the ques- 
tion of onus is net a mere question of law. 
Onoe the prinoiple of onas has been settled, the 
question still remains in the deoision of eaoh 
particular oase, as to whether having regard to 
the transaction which have been established by 
evidence, the onus still remains where it was 
or whether, on the other band it has been made 
to shift. In eaoh particular oase whether the 
onus has been shifted or not, becomes a mixed 
question of faot and law or rather a question of 
the due applioation of recognised prinoiple to 
the varying circumstances of eaoh oase. 31 A. 
176 ; 39 A. 437 ; 43 LA. 249 Bel. (Walsh and 
Ryvts, JJ.) Peare Lag v. sunder Singh, 
20 A.L.J. 683 = L.R 3 A. 893 = 
41 A. 736 = 1922 All. 430. 

■ •Alienation- •Manager of joint family— 
Necessity— Test of . 

Where a portion of the consideration for 
sale of ancestral property by the manager of a 
joint family is found to be binding on the 
family, the question is not whether the consi- 
deration, whioh was taken for legal necessity, 
formed the bulk of the consideration, but 
whether the portion, whioh was not taken for 
legal necessity, was suoh a email portion as 
might reasonably be loft out of acoount. It is 
not always possible for the manager of a joint 
Hindu family to sell property exaotly for the 
amount for whioh the legal necessity might 
exist. He might be able to raise a loan by a 
mortgage, but it might not always be possible 
for him to find a mortgagee willing to tak6 a 
mortgage of the property for the amount 
required unless the security given leaves a 
sufficient margin to cover the principal and 
interest that might eventually fall due on that 
transaction. In many oases the sale of a 
portion might be out of question and fails to 
oommand either a purchaser or its proper 
value. (Lindsay and Kanhaiya Lai, 3 J), JAI 
Nabain Pande V Bhagwan Pande. 

44 All. 683= LR. 8 A. 427 = 20 A L J. 621 = 

1922 All. 821. 

Alienation- Manager of joint family— 

Necessity— Antecedent debt— Exorbitant rate of 
interest- Liability, of other members— Adult 
member joining in execution— Presumption of 
necessity— Setting aside alienation— Equities, 

An alienation of joint family property 
effeoted by all the members of the joint family 
who had attained majority with mutual con- 
sultation at the time raises a presumption 
that suoh alienation was for real family 
necessity. Where the rate of interest specified 
in a mortgage is high and there is, in addition, 
a provision for a penalty on non-payment of 
interest punotually, the provision for oom- 
pound interest and the penalty might be 
regarded as improvident and therefore not 
binding on the minor members of the joint 
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family. The existence of an antecedent debt 
of the father does not justify his alienating 
the whole of the family property at a sum 
considerably less than the market value. 
Where in a suit by the sons to avoid an aliena- 
tion, the debt was partly for binding necessity, 
the plaintiffs are bound to discharge the 
binding portion of the debt before obtaining 
possession of the property alienated. ( PiggoU 
and Walsh t JJ.) GOVIND DASS v. Ram 
CEARAN LONIA, 68 1 0 307 = 

4 U.P.L R. (A) 25. 

Alienation— Manager of joint family 

—Necessity— Third party not to question . 

The head of joint Hindu family consisting 
of himself and his nephews sold the equity 
of redemption, in respeot of certain property 
belonging to the family. In a suit by the 
vendor for redemption, the mortgagee? pleaded 
that there being no legal necessity for the sale 
it was invalid. Held, the vendor being the 
head of the family was oompetent to exeoute 
the sale but whether as between him and his 
nephews the sale was valid and binding sale 
was not a question whioh oould be raised by 
the mortgagees. ( Banerjee and Walsh , JJ.) 
Durga Prasad v. bhajan. 42 All 50 = 

38 1 0. 487 = 17 A.L.J 947 = 
2 U P L R. (A) 405. 

Alienation— Manager of joint family 

— Mortgage — 8imple money decree granted— 
Mortgagee's rights, 

Where a mortgagee gets a simple money 
deoree in a suit on a mortgage of joint family 
property and no neoessity is proved for the 
mortgage, the mortgagee oan aetaoh and put 
for sale interest of the mortgagor alone, 
(Tudball and8ulaiman, JJ.) BubajNabayaN 
BINGH v . JANHOLI 8UKHUL. 42 All. 580 = 
2 U.P.L. R. (All.) 196-57 I O 14 = 

18 A.L.J. 677. 

Alienation— Manager of joint family 

—8etting aside— Partly binding . 

Where major portion of consideration is for 
necessity, proper deoree is to ooDfirm the sale 
on payment of the amount not reqnired for 
legal necessity. ( Tudball , J.) CHATTEB u. 
CHOTE, 40 1.0. 269. 

— Alienation— Manager of joint family 

—Necessity— Building of residential house . 

Building of a residential bouse may be a 
neoessity. The manager of a joint Hindu 
family mast be allowed a certain discretion in 
dealing with the family property. (Piggott and 
Lindsay , JJ.) Ram Bingh v. Nabain Lag. 

35 1 0.326. 

Alienation— Manager of joint family 

—Necessity— High rate of interest— Payment of 
Government revenue— Onus— Decree-Form of. 

It is for the oreditor to show that a mort- 
gage by the manager was made for family 
neoessity, that it was also neoessary to borrow 
at so high a rate and that the fall amoant of 
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consideration was paid. Money borrowed foe 
payment of Government revenue and utilised 
for that purpose is a debt for family necessity. 
Where a deoree is passed for the sale of joint 
family property, the family property oannot be 
sold for any greater sum than the sum for whiob 
necessity is fonud notwithstanding that some 
of the members of the family have not appeal* 
ed. ( Richards , O.J. and Banerji, J.) GAYA 
Prasad Tewabi v. Ramphal Misir. 

28 1.0. 2! =* 13 A.L.J. 246. 


-Alienation— Manager of joint family 
— Sister's marriage, 

Expenses of sister’s marriage are legal neces- 
sity and is binding on minors even though the 
brother is not the natural guardian. 
[Rwhards and Banerjee, JJ.) Ramaoharan 
v. Mbhim Lal. 36 All. Ifl8=22 1 C. 633- 

12 A.L.J. 139. 


ZZ‘iZr~£ itKa ft an -'Manage' of joint Hindu 
J&muy— Necessity— Interest. 

Mortgagee from Hindu family manager, 
must prove naoossity for the loan at a higher 

RAantl^na ^ Baner i iand R VV«s, JJ.) RAO 

Raohunath Singh v. Nazir begam 

,, 19 1.0.639. 

^V^ble. enaCi<m ~ Mana9eT ° f ioint ,amilu 

A mortgage exeouted by one member of a 

J°‘“ t i ?'. n . du f ? m,| y >8 not altogether void bat 

?.k 0 <° 7 8 inBtanoa °t the persons 

whose rights are afleoted prejadioially bv it 

«r 0an ,?°. k ohall0 °8 0 the ltd on 

S* isss 

Kim-- 

» ? & w B,sBDm ) a 6 i i » 0 d «« 

10 A.L.J. na. 

-Legal telZti 0n ~ Mana9,r ° //o,n ‘ tamil » 

proper*^ ‘JoTK ' ”*&*** "** ancestral 
l ' the mortgage ™* aU fiS ^ 

Held "thttth Pr ° P r‘ y /or tbo Joint 'family! 
neoessity aed ,0f ^ 

matobere. (BIbjJJ. 0 J \nIZ ‘, hs 

bohra jbtb mu 

:= SSSl!S ^ £“■» °1 

oarobaUeDglDg I i D mo r V 0 ° ene l keep9 Bilenk wlth- 
snit by the ^oLa«e i8 B fl?*A h,a ? ath " «« a 
earned to have oonienu^t^.v* “'^ht be pre- 
A1I. 908 Poll, mo jtR8ge. 33 

Suit fo J%££* 

0- D. Vol. m— 68 


HINDU LAW— Alienation — Manager of joint 

family. 

The onus is on tha alienee to prove that he 
made inquiries as to necessity for the alienation 
by the Manager of a Joint Hindu family. 1 L. 
W. 249 ; 28 I.C. 673. Ref. The pressure on the 
ectate, the danger to be averted and the beaeflt 
conferred on the estate are the things to be 
considered. If the alienee proves pressure and 
necessity he is not affected by the previous mis- 
management of the estate. (Karamat Sustain 
and Chamitr, JJ.) Dirq BIGAI 8INGH o. Bhan 
Pratap Shah sing. 13 I.o. 943 = 

9 A.L.J 163. 


r » Alienation— Manager of joint family — 

Legal Necessity— Burden of proof , 

Where an infant on coming of age. challenges 
the alienation hy the Manager of a joint family, 
thetransferee must prove the justifying oiroum- 
etanoea foe the alienation. (Chamitr, J.) GAYA 
PRA6AD v. Raohunath Prasad. 

13 1.0. 178 = 8 A L J. 1022. 


“ -—A lunation— Manager of joint family — 

Necessity — Afittor coparcener, 

A sale of a minor co paroener'e share of joint 
family property by the manager could be justi- 
Ced only on the ground of necessity. It is 
going too far to say that a manager of a joint 
Hindu family can justify a sale of joint family 
property merely on the ground that the sale at 
the time appeared to be advantageous. 44 I.A. 

t0 ‘ W aet$0 &' 0 J <*** Crump, J.) 
Vishnu Visvanatha e. rae Chandra. 

25 Bom. L.R. 308 = 1923 Bom. 153. 


— Clryu.m Al ^. na i Xon ^ Managtr of 1°*** fomity 
Clause in adoption deed oltiino father free 

power of Qli**al\an— Effect— Bombay School** 

^In a deed of adoption, the adoptee agreed not 

S»n. b l a0t n 8 adopkivo lather’s mode ol 

.tr -1 H ° a,ketward8 objeoted to oertain 

a Ion! “h °°i\ i iBdiB * on ®W. th! 

^ enatioos should be tested by the standard of 
8oni h «h.,. P0 ^. 9,B ‘. n 8pile ol lhe d «* d a ° d ‘ho 

alienatLn *?" il il is an ^authorised 

SSSS-eSSSi AkSi.*— « 

74 1.0, 810(2). 
o, joint family- 

of a ‘V a,Ienee (ro “ ‘he maaagar 

enonfr L^. r:'/ that he made ‘ ha necessary 
anj i?.A S h| h# “? 089Bi ‘y 'or ‘he alionatioa 
0d . h,m,e i ( aB ‘0 the same. When 

noltaud <? '* ^“ de and ho aoks bona /*<*«• ^ 
not bound to see that the consideration is annlied 

lor aaoessity. The bardea of prov iagVo^SS 

5p/L. n f? i f 7 00 him - Srnilh 
Bfordeg JJ.) Rodha Ram v. amar oh and. 

i Lab. 208 — 1921 Lah. 141 
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family, 

borrowing the money to obtain the land by 
pre emption was an act of good management 
and that it must be held that the lean was 
raised for valid necessity. iScott Smith and 
F/orde, JJ.) Pabtab Singh u. Hakim Singh, 

4 Lah. 17 1 = 1923 Lah. 480. 

— Alienation — Manager of joint family 

— Portion of consideration binding— Decree. 

In a suit by a Hindu co-parcener to set aside 
an alienation made by the manager where part 
of the money was found to be binding on the 
family, the Court should make the deoree for 
possession conditional on the payment of the 
Court-fees necessary for suits for possession. 
(Martineau and Harrison, JJ.) AMIR AND 
Daulat v. Khan Chand. 1928 Lah. 28B. 


Alienation— Manager of joint family 

— Necessity— Burden of proof — Alienation of 
property— Consideration— Proof of. 

Where an alienation is sought to be con- 
tested alter the lapse of a long series of years, 
alienee should not be oalled upon for strict 
proof of legal necessity. tAbdul Raoof and 
Bevan-Petman , JJ.) Suhua v. Devi Dial. 

70 I.C. 1002-4 L.LJ. 916. 

Alienation— Manager of joint family— 

Legal necessity— Proof of after a lapse of time . 

Strict proof of legal necessity for an aliena- 
tion should not be insisted upon after a lapse 
of many years, especially when 9/5ths of the 
consideration has been given for necessity. 
(Shadi Lai and Broadway , JJ.) TABACHAND 
v. Kashibam. 

17 P.R. 1917 = 9 P.W.R 1917 = 
89 I. 0. 121 = 71 P.L R. 1917. 


——Alienation— Manager of a joint family 
— Legal necessity— Presumption- 

When all the surviving male members of a 
Hindu family raise a loan for a purpose, the 
whole of the amount is presumed to be raised 
for the purpose. When a long time has passed 
from execution of a deed by all the male 
members, necessity for the debt may safely be 
presumed. [Johnstone, C.J. and Shah Din t 
J.) JIVNA l*. NATHU. 38 I. 0 688 = 

17 P.W R. 1917. 


Alienation— Manager of joint family 

— Inquiries . 

H the creditor of the manager has the means 
to know the purpose for which the loan is 
made be must satisfy himself as to the exist- 
ence of legal necessity for the debt. [Brodway 

and Shadi Lai, JJ.) Amab Nath v. Bulaki 
DAS. 62 P.W.R. 1917 = 80 P.L.R. 1917 = 

38 1.0. 863 = 21 P.R. 1917. 


— Alienation— Manager of joint family 

— Liability of co-parceners— Mortgage. 

A deoree in a suit on a mortgage by a deoea- 
ecd manager without necessity should be 
limited to the assets of the mortgaged lands 
in the hands of the surviving oo-paroeners. In 
the absence of necessity the deoretal amount 
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should not be made a charge on the lands. 
[Rattigan and Leslie-Jones , JJ.) Aruba v, 
BALAK RAM. 167 P.L.R 1913 = 

30 I.C. 828 = 147 P.W.R. 1919. 

Alienation— Manager of joint family 

—Necessity— Trade. 

Among Jat agriculturists au alienation in 
lieu of money borrowed for the purposes of 
trade is uot an alienation for necessity. 
[Rattigan and Shadi Lai, JJ.) Santa SINGH 
v. Waryam Singh. 19 P.R. 1919= 

207 P.L.R. 1914 = 24 1.0. 861 = 
147 P.W.R. 1914. 


Alienation- Manager of joint family 

— Setting aside— Proceeds of sale divided by 
members of the family— Effect. 

Where the proceeds of an alienation made by 
manager of a joint Hindu family are divided 
among themselves by the junior members at a 
family partition it is not open to the latter to 
impeaob the alienation as not beiog supported 
by necessity. ISchioabe, O. J. and Wallace% J.) 
DUBAISAMIER tJ. SUBBABA YA IYER. 

17 L W, 848 = 82 M.L.T.iH.0.) 277 = 
(1923) M.W.N. 242 = 1923 Mad. 442 (1). 


Alienatioyx — Manager of joint 

family — Major portion of the consideration 
binding — No misconduct— Form of decree . 

Where in a suit by a minor to set aside an 
alienation of joint family property by hl9 father 
it is found that out of the recited consideration 
of 500 rupees only Rs. 320 was paid for 
necessity and the balance was not so paid, on a 
question arising as to the proper form of deoree 
to be passed in the case. Held , that as the value 
of the properties had depreciated considerably 
and as there was no misoonducl on the part of 
the purchaser, the properties should be sold and 
the proceeds distributed in the shares to which 
the parties were entitled. (Sir Waller Schwabe 9 
0. J.) KUTTUVA MEENATCHI AlYAB V, 
DARMIAH RangaChablu. 

16 L.W. 999 = (1922) M.W.N. 719 = 

4002 lflari. 19.0. 


Alienation — Manager of joint 

amity— Mortgage lor purchasing other lands. 

Where the manager exeoated a mortgage of 
□oeetral lands lor purohaaiDg other lande 
Q another village and it was not shown that 
be transaction was for the benefit of the 
smily : Held, that the minor oo-paroener e 
hare in the joint family lande was not liable 
e sold to disoharge the mortgage debt. ISada- 
iva Iyer and Spencer, JJ) 8UBBAMANIA 
IBETTY V CHIDAMBARA MUDALI. 

11 L.W. 493 = 41 * L J.459-69 1.0. 788- 

(1921) M.W.N. 74fo 

Alienation— Manager of joint family 

-Binding character— Burden of proof. 

The onus of proving that an alienation 
iy the adult members ol a joint Hindu 
snot binding on the minors, lot "ant oi 
jonsideration, lies on thoae minors seeking tc 
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HINDU LAW— Alienation— Manager of joint 
family. 


set it aside. (Aylinq and Seshagiri Aiyar, JJ.) 
Krishna v. Madhava. 63 I.G. 258. 

Alienation— Manager of joint family 

— Setting -aside— Necessity — Past consideration 
not valid. 

If only a very email part of the consideration 
found invalid, the sale will be upheld if the 
purchaser pays to the plff. the part of the con- 
sideration which is not binding on him. In 
raising equity in favour of the purchaser adequ- 
acy of the price paid, and neoessity for sale are 
relevant considerations. 46 Cal. 566 IP.O.), Poll. 
But when the consideration found to be valid ie 
only a small portion of the whole, there is no 
equity in favour of the purchaser. ( Spencer 
and Knshnan , JJ.) VlSVANATHA 8ASTBIGAL 
t>. YAIiAMBaEj AMMAE. 62 I.G. 701. 


Mesne profits are in the nature of damages 
which the Court will mould according to the 
justice of the case. 89 All. 61, Ref. 

C.J. and Kumaraswamy Saslri , J.) GANESA 
AIYAR V* AMEBTBASWAMI ODAYAB. 

23 M.L.T. 245 = 46 1 . 0 . 603 = 
( 1918 J M.W.N. 892 . 

— — — Alienation— Manager oj joint family 
— Description as guardian , 

An alienation by the Manager of a family on 
behalf of the family is binding on all the 
members of the family and the mere fact that 
the Manager misdescribes himself as the 
guardian of the minor members, is immaterial. 
(Spencer and Krishnan , JJ.) MUTU KUMABA 
OHETTIAR V. ALAGAPPA CHETTIAB. 

42 1 . 0 . 651 = 6 L.W. 618 . 


Alienation— Manager of joint family — 

G\ft to co parcener . 

A gift of joint family property to a co par- 
cener by the other members for performing the 
ehradha of a deceased sonless member ie valid. 
( Seshagiri Aiyar and Phillips, JJ.) BAGIBA- 
THI AMMAL V . BAOIBATHI AMMAL. 

28 M.L.T. 888 = 50 I.G. 667.= 
(1019; M. W. N. 380. 


- Alienation— Manager of joint family 

Decree against— 8ale in execution . 

To ascertain what passes at a sale in 
ezeoution of a decree against the manager it is 
necessary to look (1) at the oiroumetances 
attending the creation of the debt, (2) form of 
plamtjfi’s olaim, (8) the decree, (4) attachment, 
(0) sale proclamation, (61 certificate of sale. 
A dooreo against a Mitakshara father as 
manager of the family under the Transfer of 
Property Aot for sale of properties not 
mortgaged is not in the nature of a personal 
decree against the father as a member and all 
tne family properties paes by sale in ezeoution 
£ * deoree * < 0ld fl* ld and Krishnan, JJ ) 

Trp^v HIRAMA NAIDU v ' bCBBAMANIA 
Chetty. 45 i.o. 76 = 7 L.W. 438 


T~ Uanager of ,oint ,am 

l'Tu Urchaie 01 frtih P r °P t rl\ 

EfcrtZ A n t i , C l' paretnera ;0<nin ? * n tal 

by m, " or mtthbera to set as 

alienation— Mesne profits— Right to. 

“ prospective trade is not 
tie. hJ !S <ylDg al,ecatinn <amily prop 

‘“S lh8 An alien.tion o( jo; 

^h 3 B . y n S,r0Pe . r - tle8 ,or khe P QC Coae of purohaei 
I9 J in.tead is not binding on t 
member, of the family, 9t any r 8 

the Be aflU °i 6 “. r ‘° the tamily. WhI 

nurDolrS^ 8 ® 11 ^ 068 notaho " “ny neoeeea 

the P faat thaiW * 0 ?.° B,ldono « of neoea.it 

joined In ft 1 a* “ daU memb8te Jam! 

joined in it does not give any waioht tn t 

*?££• Where the SjaroM.*! o£ 

joint fa mily ana to a aide alienations bv 11 

Manager they are not as of right, entitled 

ma.ne profits from the date of aUenatioi 


—Alienation— Manager of joint family 

— Setting aside— Buit by minor— Necessity* 

Where an alienation made by an older 
brother after attaining majority and by the 
mother as the guardian of the minor plff. ie 
found to be for a bona fide family purpose, the 
transaction is valid even though the plff.’s 
mother is uoneoesarily joined in the deed, 34 
All. 213, Diet. Mere nonmention of the (aot 
that he exeonted the conveyance as a 
managing member does not render the deed any 
the Jess effective. The intereets of the minor 
must bo properly represented. This rule iff 
subject to the rule that is it not open to every 
oue to intermeddle with the estate of the minor 
on the ground that he is aoting for the minor’s 
benefit. (Splicer and Seskapiri Aiyar, JJ.) 
8UBAPA RaJU v . VENKAYYA. 

82 1.0. 802=11913) M.W.N. 908. 

— Alienation— Managtr of joint family 

-Gift— Daughter on marriage— Validity of . 

A gift by the manager of a tenth of the joint 
family properties to the daughter of tho co- 
parcener on the oeoasion of her marriage, is 
binding not only on the sons of the donor but 
also on the other co-paroeners. ( Sankaran 
Natr and Oldfield, JJ.) In re BUBBA 
Naicker. ao 1.0. 781 =2 L.W. 754. 


Alienation— Manager of joint family 
Necessity— Fund raised to defend a member 
against criminal charge . 

A fund raised by alienating joint Hindu 
family property to defend a member of the 
family against a oriminal charge ie a fund 
raised lor family necessity and the alienation 
is binding on the joint family if it ia shown 
there were no other funda available. (Sankaran 
ivatr and Tyabji , JJ.) 8ENOHUBAMA NAIDD 
V. ANNAPUBM AMMAL. 80 1.0. 79. 


flHBna»on-^«nuypr uj joint 

— Necessity — Bona fide belief— Inquiry, 

An alienation of joint , family lands by the 

?*f iolni ? inaa *■ binding; 

upon the other members of the family, if tb> 


manager or joint family 
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HINDU LAW— Alienation— Manager of joint 

family. 

purchaser alter making bona fide inquiries as 
to the necessity had purchased it for a proper 
price believing in the existence of the necessity. 
The failure on the part oi the purchaser to 
prove that the purchase money was really spent 
for the purposes mentioned will not invalidate 
the sale. (Sadasiva Iyer and Spencer, JJ.) 
GaNGASETTI t\ RAMAMUBTHl. 28 I C. 673 = 

1 L.W. 249. 

'Alienation— Manager of joint family 

Necessity — Expense of defending had of 
family from criminal prosecution— Legal neces- 
sity • 

The expense of defending the head of a Hindu 
family, in a criminal prosecution is a legal 
necessity and a sale therefor is binding on the 
members of that family. 34 All. 4 ; 33 All. 472. 
F oil. The prinoiple enuniciated in 6 M.I.A. 393 
at 424 as to mortgages applies with necessary 
changes to sales as well. ( Tyabji and Spencer , 
JJ.) Ramalingam Pillai v. Motbayyan. 

1 L.W. 344 = 26 M L. J 823 = 
24 I 0. 380 = 16 M LT, 76. 

Alienation— Manager of joint family 
— Minor's share— Purchaser's duty . 

In order that an alienation, by the manager 
of joint Hindu family, of a minor oo-paroener’s 
share, may be binding on the minor, the 
purohaser must show that there aotually was 
necessity or he in good faith believed, thero 
was family neoessity. (Ayling and Sadasiva 
Aiyar, JJ.) 8UBRAMANIA Nadan v. R*M- 
5 AMI NAIDU. 21 1.0. 636 = 23 M L J. 563. 

•Alienation — Manager of joint family 

— What passes. 

Iu determining what interestpasses to vendee 
under a sale-deed executed to him by the 
manager of joint Hindu family it is competent 
toattempt to look to 9urroundingoircumstanoe8 
to see whether the exeontant purported to 
convey only his interest of the family interest. 
A manager can bind the minor's interest ky a 
contract for 9ale of joint family property and 
for necessity and specific performance oan be 
decreed against that interest. (Ayling and 
Napier, JJ.) Krishna Iyer v. Sbamance. 

23 M.L.J. 610 = IT 1C 497- 
(1912) M.W.N. 1183. 

— ■ Alienation — Manager of joint family — 
Necessity— Sale of joint property — Partition. 

A sale of family property with the object of 
conveniently adjusting the shares of the rest 
of the family property is valid, the objeet being 
one of family neoessity. ( Benson and Sadasiva 
Aiyar, JJ.) 8HANMUG am Pillai v 8URYA- 
NABAYAN PILLAI. 11 M L.T. 407 = 

15 I.C. 668 = 11912) M.W.N. 546. 

■ mt Alienation— Manager of joint family — 
Necessity— Marriage— Maintenance. 

An alienation by the manager of a family for 
providing for the maintenance and expenses of 


HIN farany ^ Alienation— Manager of joint 


the marriage of his sister or step-sister is valid. 
(Miller and Sundara Aiyar, JJ.) 8EENI 
AMMALf. ANGAMUTHU. 18 1.0.802 = 

(1912) M.W N. 99. 


Z -*nmatu>n-xanager of joint family 

—Bent fit— Purchase of other lands. 

The meager i 9 entitled to soil family land 
if the objeot of the sale is to pnrohase whioh are 
not inferior to anceatral lands or if the trans- 
action is for the benefit of the family. Burden 
of proof is on alienee. (Sundara Aiyer, J.) 
In re Krishnaswami Das. 

(1912) M.W.N. 167 = 13 1.0.643 = 

11 M L T. 182. 


-Alienation — Manaqer of joint family 
Marriage expenses of male members. 

The marriage expenses of the male members 
of ao undivided Hindu family are a legitimate 
charge on the family property. 20 M.L.J. 855. 
Foil. (Benson and Sundara Aiyar , JJ.) 
ABUNACHELLA REDDI t>. ARUNACHELLA 
RfiDDI - 10 I.C 288. 


Alienation- Manager of joint family 

—Rights of alienee . 

If a sale by the manager of a joint family 
is not binding on the other oo-parceners the 
alienee may eleot to take the vendors’s share 
or sue for the return of the purohaso-monoy. 
In the former oase he has no equity enforce- 
able against the other oo-parcener in respeot of 
payments properly made. 23 Mad. 89. Foil. ; 
31 Mad. 176 ; 19 I.C. 861 5 13 O.W.N. 815 ; 
22 Mad. 312 ; 16 Mad. 76. Diet. (Mitlra, 
A.J.O.) Bhijbaj v. Nathuban. 

37 1.0. 498 = 12 N L.R. 161. 


• Alienation— Manager of joint family- 
Necessity— Subsequent partition— 8ecunty of 
mortgagor's share . 

A mortgage of the whole or a share of the 
joint family property of a mitaksbara family is 
void and inoperative- as against the property 
hypothecated aod gives the mortgagee no right 
even against the mortgagor’s undivided share. 
Wbero the mortgagor’s interest has subsequ- 
ently been separated from that of the other 
members of the family, it may become avail- 
able as seourity for the mortgage debt. (Simp- 
son and Dalai, A.J.Cs ) RAM RATAN u. GANGA 
BUKSH SINGH. 23 0.0. 245 = 10 O.L.J, 193 = 
9 0. & A.L R. 222 = 1923 Oudh 263. 

A lienation— Manager of joint family— 

Necessity— Proof of— Recital— Value of. 

Where an alienation by the manager of a 
joint Hindu family is impugned by the junior 
members, the recitals in the deed of sale are 
not suffioient by themselves to establish neces- 
sity but they are dear evidenco of the represen- 
tation made by the manager. Where proof of 
aotaal enquiry has become impossible! the 
reoital coupled with the oironmatanoes, auoh as 
would justify the reasonable belief that an 
enquiry would have confirmed the truth of the 
reoital is enough to support the neoessity 
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HINDU LAW— Alienation— Manager of joint 
family. 

alleged. A representation by the lather as to 
the existence o( antecedent debts, is on the 
same looting as a representation by the mana- 
ger as to necessity. The real value ol the 
representation is that it indicates the eoope ot 
the enquiry that has been or may be pre- 
sumed to have been made, 5 O L.J. 6i9 ; 
29 O. C. ‘Jll, explained ; 36 A. \bl ; 43 I. a , 
249, referred. lAshworth t J.C.) JaMNA PRASAD 
v . Balbhadar. 23 0.0. 888 = 9 0 L.J. 601 = 

1923 Oudh 147. 

■■ Alienation — Manager of joint family — 

Necessity— Bigh rale of interest. 

It is moumbent upon those who support a 
mortgage made by a manager ol a joint Hindu 
family to show, not only that there was 
necessity to borrow, but that it was not 
unreasonable to borrow at 9uob high rate of 
interest and upon suoh particular terms as 
are contained in the mortgage. Where it is 
not shown that there was necessity to borrow 
on suoh a high rate of interest that rateoannot 
stand and the Court is empowered to reduce 
the oontraot rate to a reasonable rate of inter- 
est. [Simpson and Wazir Easan, A.J.Gs.) 
BABU Basant Rai v. Lala Kbsho Ram. 

9 O.L.J. 612 = 1923 Oudh 139. 


77 Alienation— Manager of joint family — 
Manager and others, difference between — 8uit to 
recover property— Decree, form of. 

. J® ' 00 oa ®° of an alienation not binding on a 
join6 Hindu family, while the manager oan sue 
to recover the whole entire property on behalf 
ol the family, individual members can main- 
tain theauit only in reapeot of their own shares. 
Where an alienation was made by an adult 
brother and the mother on behalf of her minor 
sons, and suit is brought by one of the latter 
o have H set aaide, the proper deoreo to be 
passed ib for possession of his share of the 
property on payment of his share of the con- 
6iderati°n # U any, which ia found binding. 

A^dbT ^ A? r° t , MaHE 8H DaT v. RAM 
Asbb. 9 O.L J, 188 = 4 U,P.L,R. (J-O) 38 = 

1922 Oudh 111. 
71 " Alienation— Manager of joint family — 

7 Ad ““ mmi ‘" in 

r»! 8 « iff 1 ly ™ ent ' oa9 * h ® patpoBO for whioh the 
sale was made, tbore ia do room (or raising anv 

tr»n^ m f t,0n f With r ° Bard ‘° lhe “OOfiBBity lor the 
,C ° m the ,aot ‘ h9t 0,1 the member. 

to 8eo d wha h« X LT“ 0D ' The Coart h " merely 
to see whether the purpose reoited is odo which 

8 R fin? , R d .* 8 iT? ,ld . Und8r the a ' Ddu Law. 

MaN7°ur?m n A J -°*> M0S8AMMAT 

wanzuran Bibi v . Janki Prasad. 

9 0 L J 33-1922 Oudh 50. 

Recitals in a deed ol alienation aa regards 
tht purposes (or which the money was borrow 


HINDU LAW— Alienation— Manager of joint 
family, 

ed may not be sufficient to prove those purposes 
as regards third parties But the recital ie 
clear evidenoe ol the representation made to 
the creditor and il the ciroumalaocea are suoh 
as to justify a reasonable belief that an enquiry 
would have confirmed its truth, then when 
proof ol sotual enquiry has become impossible 
the reoilals coupled with the oircumataDces 
will be suffioieot evidence to support the deed. 
( Daniel. , A J.C.) Ram Saran v. Da WAN 
SINGH. 66 I C. 86 = 24 O.C. 386. 

— Alienation— Manager of joint family— 

Suit to set aside— Cause of action— Member, 
subsiquenily born. 

The cause of aotion for a suit toe setting aaide 
an alienation ot joint family property accrues 
to the members ou the date of the alienation or 
the alienee’s taking possession. Members 
subsequently born into the family do not get 
a fresh cause of action on their birth. 24 O.C. 
390 ; 61 I.C. 801, Ref, [Dalai, A.J.O.) BHEOAM- 
bar Khan «. ratipal Singh. 

68 1.0. 401 = 8 0 L.J, 819. 

— -Alienation- Manager of joint family 

—Speculation. 

A mortgage of the family property by the 
manager for the benefit of the family is binding 
on the joint family property. An alienation 
lor purposes of a speculative Datura is not 
bindiog on the family but it oannot be said that 
in no case can the starting ol a new business 
justify an alienation of the family property, 
(Hanula, A.J.O.) 8HEO Ratan v . Driq 
P aL * 68 1 0. 054 = 8 O.L.J. 81#. 

-——•—Alienation- Manager of joint family 
—Necessity— Inquiry by purchaser. V 

The burden of proof lies on a mortgagee from 
a father in a joint Hindu family to show that 
an alienation by the person with a limited 

r „ r > W ? ecesBit y- Wuart and 
Kannaxya Lai, J J.) Jai NABayan « n>i 

Rang Bahador Singh. 48 1.0. 914^ 

6 O.L.J. 691. 


as: sa- k tss s 

[Q T fc non oonk w«Dg member but 
i n ® gaiD8k subsequently born ooparoenor 83 

?Ka»h* : R,f V \ 8 - 0 0 163 s 8 oKK 

Larr^a? Lal ‘ 8BI Kr,shna t>. 

Lash PAT. 39 l.c. 287 = 4 O.L.J. 73. 


—RiHdi»J i !!? at t \ 0n ~ Ma ? a9er ot j° int family 

Binding on other members— Btneflt, * 

A deed of transfer exeouted by the manager 

I'tSSfiJS'iS ^ 
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Alienation — Manager cf joint family 

—Benefit — Necessity. 

An advantageous acquisition of some pro- 
perty at the expense of the ancestral estate, 
made, in the interests of the family li. e. t ) to 
enlarge its means of subsistence, by the 
manager, is binding on the minor members, 
just as such as one made to pay antecedent 
debt or to m?et an immediate necessity and 
the minors cannot on attaining majority 
impeach the transfer of which the benefit h*9 
been enjoyed. (Stuart, J.O. and Kinhaiy i 
Lai . A. J C.) MUNESHAB BAKHSH SINGH v 

arjun Singh. 3 0 L j 237 = 

31 1.0. 738 = 19 0.0. 100. 

Alienation— Manager of joint family 

— Sailing aside— After born member. 

Only valid alienation of joint family pro- 
perty binds the after-born member. But 
ratification of an invalid alienation of joint 
property by all the members at the date of the 
alienation will not bind an after-born memb?r. 

( Lindsay , J.O.) MURARI Lal v. JaLIPA 
QAHAI 31 I.C. 447 = 8 0 L J. 180. 


Alienation— Manager of joint family 

—Minors not represented expressly— When bind- 
ing . 

Assignment of mortgage rights belonging to 
a joint family by the one major male member 
thereof who does not purport to aot as family 
manager, is valid and binding on the minor 
members where the transfer was out of family 
necessity. iLindsay , J.O.) Ruk&iin Kuab t;. 
Ashiq Hussain, S O. 31 1.0. 3*3 0.L J. 32. 

. Alienation — Manager of joint family — 

Marriage expenses— Necessity. 

Among Thakurs of Oadh governed by Mitak - 
lhara the expenses of a marriage of a daughter 
of deoeased member to whose property the 
remaining male members have suoceeded by 
survivorship is a family necessity. 26 M*d. 
.505, Dies. (8tuart, A J.C.) GANGA BAKHSH 
SINGH V. ABBABAN SINGH. 83 1.0. 801- 

8 0 L J. 11. 


Alienation— Manager of joint family 

—Consent of other persons . 

No alienation by one oo-paroener, even if be 
is a managing member of the family will bind 
the other adult co-paroeners. unloss their 
consent to the alienation is either « pressed or 
may be implied from their oondoot. 

J.O.) KAUTA ,. BHAGIBATH. 27 LO 817 - 


Alienation— Manager of joint family 

-Setting a,ide-R*ghts of Junior members 
and alienees . 

A oo-parcener in a joint Hindu family pro- 
perty who establishes that a member of the 
family has alienated family property without 
legal necessity, can sue to recover the whole 
property. He oannot be allowed to sue for his 
own share of any speoifie portion thereof for 
the simple reason that in a Mitakshara joint 
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family no particular Tshare oan be predicted a 3 
belonging to any individual member. The only 
ooocesaioo, which the Courts have so far made 
in the direction of allowing the share of the 
transferor to be afieoted, is where the share of 
the transferor has been attaohed in execution 
of any money-decree. In such a case, the Courts 
have held that a co-eharer who sues for the re- 
covery of the whole property will be allowed to 
recover, but it will be declared that the pur- 
chaser of the interest of the transferor is entitled 
to a partition and to recover thereafter that 
portion of the property whioh represents the 
transferor's interest therein. (Mullick and 
Buckmll, J J.) 8hyam Sunder R\i v Jagar- 
NATH MISRA. 2 Pat. 925 =» 1 Pat. L R. 373 = 

J 92 d Pat. 263= 1923 P. 380. 

— —Alienation— Manager of joint family— 
Legal necessity. 

To save other properties from sale at execu- 
tion, the manager sold the mortgaged property. 
But the parohase money could not be paid by 
the purchaser and the manager became a surety 
to the mortgage exeonted by the purchaser in 
order to be able to find money to set aside the 
execution sale before confirmation. Held , there 
was legal necessity lor the last transaction and 
the manager was jnstified in becoming a surety 
to the mortgage. (Das and kdami , J.) Kanhai 
Lal Khemka v, Thakub Prasad bingh. 

1923 P. 268. 

Alienation— Manager of joint family 

—No necessity— Jurisdiction of court to grant 
equitable relief dots not exist. 

Where an alienee from the manager of a 
joint Hindu family fails to enquire and satisfy 
himself of the truth of the representations 
made by the manager, there is no room for the 
application of any equitable dootrine based on 
the representations. If notwithstanding the 
representation by the manager, he agrees to 
make good that representation if necessary by 
partition or otherwise the oonrt has power to 
oompel him to do that whioh he undertook. In 
the absenoe of any euoh undertaking, the court 
has no power in a suit brought to set aside an 
alienation of joint family property to direct that 
the share of the executant be available for the 
alienee the transaction being void altogether. 
89 A 600. Foil.: 13 C.W.N. 815 ; 14 O.W.N. 
552. Dibs. (Das and Bucknill . JJ) JATADARI 
SINGH v. DUKHI SINGH. 4 Pat. L T. 64 = 

1923 P. 197. 


Alienation-Manager of joint family 

-Necessity— Consent, 

The law is that the head of a joint family 
annot mortgage the joint family property 
rithout consultation with, and oooseot of, 
ther members, but where legal necessity is 
roved it is unnecessary to prove oonsent, 
eoAUse this will be implied in toe case, 
Coutts and Ross. JJ ) KamLA PRASAD v. 
IATTUI NABAYAN SINGH. f 

1333 > 3S = 3 ^ 
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family. 

Alienation— Manager of joint family 

— Necessity as regards rate of interest — Plea 
necessary. 

To support a mortgage by the karta of a 
Hindu family, the plaintiff mortgagee bag to 
prove not only the necessity for the loan butalso 
the necessity to borow at tbe rate stipulated 
The onus as regards the latter is however dis- 
charged if the defendant does not specifically 
raise the plea that tbe rate of iotere&t wag not 
justified by legal necessity ; for tbe facts neoes- 
•sary to prove legal necessity for tbe mortgage 
may be entirely different from the facts neces- 
sary to prove that there was necessity to borrow 
money at sooh and auoh a rate. Where nc 
such plea was raised in tho trial oourt, it 
cannot be allowed to be raised in appeal. 
{Miller t C.J land Adami t J.) AlNTHAN GOPE v 
KHAEBAB Bahd. 8 Pat L.T. 867 => 

67 1,0. 790° 1922 Pat. 858. 

■ Alienation-- Manager of joint family 

— AZssenfiafs of validity , 

In order that an alienation should be binding 
on the family, it must be proved that it 
was foe family benefit and it is immaterial 
whether the alienation was by karta or not. 
Whether the transaction is a loan for purohase 
of goods, the creditor must show that he made 
enquiries and was satisfied that it was for 
family benefit. (Jioala Prasad and Das t J J.) 
Debt Saban Bahai v. Baneby Bbhabi Lal. 

63 I.O. 223. 

Alienation— Manager of joint family 

— Mortgage— Whether affects share of mortgage. 

A mortgage by the Karta of a joint Hindu 
family, without the oonsent of the other 
membera, the debt not having been inonrred 
for any family neoeeaity or in payment of an 
anteoedent debt, is in invalid, and gives tbe 
mortgagee no charge even upon the undivided 
ahare of the mortgagor. (Miller, O.J. and 
Mulltek, J.) Bankhandirai «. Kishobi 
Mandal, 8 P L.T. 17-0 P L J. 72- 

611.0. 102*1921 Pat. lit 

.—Alienation— Manager of joint family — 

Enquiry by creditor. 

Dealing with a Hindu family governed by 
Mitakshara a oreditor oannot oontent himself 
with entries in the Colleotorate regiatera or sur- 
vey papers, but mutt enquire, whether and 
how far the other members are interested in it : 
the prima facie presumption will be that they 
are bo interested. {Miller. O.J. and AfuIIiefc, J.) 
kanhu Lal Mabwabi v. palu Bahu. 

6 Pat. L.J. 621 = 1 Pat. L.T. 816 = 
2 U.P.L.R, (Pat) 171 = 07 I C. 353= 

1S20 Pat. 20S. 


of 1° int /*mW 

Contract for sale of land— Minor member 
bound ,/ necessity or benefit proved-Conlrat 
specifically enforceable against them 

Contracts snob as agreements to Bell, midi 
by the managing membera of a joint Hint 


HINDU LAW— Alienation— Widow— Content 
of reversioner. 

family some of the members of whioh are 
minors, for family necessity or for the benefit 
of the family, can be enforoed ac»i n at the 
family. Case-law disoaesed. ( Chairver , O.J. 
Mullick and Atkinson, 33.) H*RI CHARAN- 
liUAR V. KAULA RAi. 1 Pat L W 987 = 

2 Pat. L.J 918 = 40 1.0. 142 = 

1917 Pat. 201. 

Alienation— Manager ol joint family = 

Necessity— Criminal litigation. 

Expenses for defence ol the manager against 
a criminal oharge are not necessity. 8aoh 
money miy be spent by the manager with the 
ooDseot of other members. (Chatman and Roe, 
33.) NATBO RaI v DIM DAYAL RAI 

39 I.O, 668 = 2 Pat. L.J. 166, 

Alienation— Manager of joint family — 

Necessity— Litigation. 

Prosecution of one member of joint family, ia 
not such a neoeesity as would justify alienation 
of the whole joint family property. 'Pratt, 
J.C. and Crouch. A.J.C ) MOTO MAD u. 
Jayebmal. 19 1.0. 908 = 6 8. L.R. 266. 

Alienation— Widow. 

COMPROMISE. 

Consent of bbvebsioneb. 

CO W1DOW6. 

COSTOM. 

dbbtb. 

Doty of lender. 

Gift. 

Maintenance. 

Mortgage. 

Necessity. 

Relinquishment. 

Rights of alienee. 

SETTING ASIDE. 

Surrender. 

Transfer of bights, title and in- 
tebest. 

Will. 


UIQQ' 


vumpronuie. 


-——-Alienation - Widow— Compromise- 
Distinction between. 

If a question arises whether a transaction ia 
an alienation or compromise or a doubtful 
ol aim , a teat is to see whether tbe alienee 
derives title from the limited owner. If tho 
transaction reoognisee an anteoedent title of 
one kind in both the parties aa the agreement 
acknowledges and defines what that title is; 
the transaction ia not an alienation bat a com- 
promise of a doubtful oUim whioh would be 
binding on the reversion 27 C L J 296. Poll.* 88 
All. 856; 40 All. 487. Dist. (Doss and Bucfcititf, 
JJ.) BHAGWATI KUAR u J*GD*M SaHAY 

62 I C. 933 - 2 Pat L.T. 471. 

Alienation- Widow -Consent of Reveriloner. 

~ dlienafion-TTidow-Conienl of raver- 

aioner— DuMncffon between-Test of— Rever- 
sioner taking mortgage from alienee, if estopped. 
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HINDU LAW— Alienation — Widow — Consent 
of reversioner. 

There is a distinction between the power of 
a Hindu widow to surrender or relinquish the 
estate ot her deoeased husband and her power 
to alienate it tor necessity. She can surrender 
her whole interest in the whole estate in 
favour ot the nearest reversioner cr reversioners 
at the time, but the surrender must be 6ona 
fide, not a device to divide the estate with the 
reversioner. In this case the question of 
necessity ooes not arise. If the widow alienates 
the whole property and all the nearest rever- 
sioners consent, then the alienation falls under 
this head of surrender. When the alienation 
of the whole or part of the property is to be 
supported on the ground of necessity, then if 
actual neoessity or bona fide enquiry and belief 
by the alienee is not proved aliunde, the con- 
sent of suoh reversioners as might fairly be 
expeoted to objeot would be presumptive proof 
which if not rebutted by contrary proof, will 
validate the transaction as a right and proper 
one, 80 All. 1 , P.C., Dist. Where a Hindu 
widow transferred property to an alienee from 
whom a prospective reversioner takes a mort- 
gage of a portion of the properly, the 
reversioner is not estopped from disputing the 
validity of the alienation on the death of the 
widow. (Lord Dunedin) RANGASWAMI GOUN- 
DAN v. NaCHIAPPA GOUNDAN. 42 Mad 823 = 
30M L.J. 493 = 17 A.L J 830 = 29 C.L.J 339 = 
21 Bom. L R. 640 = 10 L W. 103 = 
28 O.W.N. 177 = (1919) M W N. 202 = 
26 M L T. 8 = 50 I 0. 498 = 
48 I. A 72 (P C ). 

[Reversing 20 1.0. 707 = 20 M.LJ. 1] 

■ — Alienation — Widow — Consent of 

reversioner— Reversioner joining in conveyance 
— Effect of— Duty of purchaser— ‘Reversioner 
subsequently succeeding— Estoppel— Transfer of 
Properly Act , S. 43. 

It lies on a purchaser from a Hindu female 
to acquaint himself with the extent of her 
powers. A reversioner with a mere expectanoy 
who joins in the conveyance by the limited 
owner cannot validate it, if it is otherwise 
invalid. The reversioner so joining is not 
estopped from denying the vendor’s power to 
convey more than her liie-interest unless the 
purchaser has been misled after ecquiry. 
Exoept in that case therefore, the conveyance 
does not operate od any interest acquired after 
the vendor’s death, by the reversioner jomiog 
in the conveyance. (Mr. Amir Alt.) GUB 
NABAIN V. 8HEO LaL 8INGH. 46 Oal. 365 = 
46 I. A. 1 = 17 A.L J. 06 = 30 M L J. 03 = 

9 L W. 3*0-23 C.W N. 321 = 
49 1.0. 1 = 1 U P.L.R. 1 IP. 0.|. 

[On appeal from 7 l.O. 218]. 

Alienation— Widow— Consent of rever- 
sioner— Attestation— Effe:t of. 

An attestation proves no more than that of 
the signature of iho executant has been affixed 
to a document in the presence of a witness. It 
does not involve the witness in any knowledge 
of the contents of the deed or afleot him with 


928 

HINDU LAW— Alienation— Widow— Consent 
of reversioner. 

notice of its provisions. It might, at least, be 
material for cross examining tbo witness as to 
hia knowledge of the transaction. It does not, 
by itself, create an estoppel nor imply consent. 

< Lord Ohancellor). NANDLAL v. JAGAT 
KlSHORE A CHarjya. 44 Oal. 188 = 

20ML.T. 335 = 31 ML J 363 = 
(1916i 2 M W.N. 386 = 4 L W. 438 = 
18 Bom. LB 868 = 14 A L.J 1103 = 
24 C.L J. 487 = 1 PL W. 1 = 21 C W N. 2*0 = 
10 Bur. LT. 177 = 30 I C. 420« 
43 I. A. 219 (P.G.). 

— Alienation — Widow — Consent of rever- 

sioner— Attestation— Effect of— No estoppeU 

To be valid a9 against the reversioners or 
afleot their reversionary rights, a ebargo creat- 
ed by Hindu widow or an alienation efleoted 
by her can be supported only by proof aliunde 
that such debt was oontraoted for valid and 
legal necessity, and the onus of establishing 
such necessity rests heavily on those who claim 
the benefit of the transaction. The require- 
ment of the law may, however, be fulfilled by 
proving the consent or oononrrence of the 
reversioners to or in the transaction. But 
euob oonsent must be established by positive 
evidenoe that upon an intelligent understand- 
ing of the nature of the dealings they conourred 
in binding their interest ; and suoh ooneont 
should not be inferred from ambiguous aots or 
be supported by dubious oral testimony. The 
consent most be of all those who are likely to 
be interested in diepnting the transaction. 
Mere attestation of a deed does not necessarily 
import oonsent to an alienation efleoted by it 
and does not estop the revereioner from in- 
peaohing it. (Mr. Amir Af*)« HABI KlSHEN 
Bhagat v. Kashi Prasad Singh. 

42 Cal. 876 = 42 l.A. 64 = 17 M L T. 118 = 
19 O W N. 370 = 13 A L.J. 223 = 

2 L.W. 219 = 21 O.L J. 223 = 28 M L.J. 808- 
17 Bom. L.R. 420 = 27 I.C. 674- 
(4919) M. W.N. 11 (P.O.)e 

Alienation — Widow — Consent of 

reversioners— Family settlement— Necessity* 

A Hindu widow, at a time when the estate 
was in 6erions peril, came to an arrangement 
with the reversioners whereby she demised the 
estate to the several reversioners or their repre- 
sentatives for a term of 60 years (she being 
then 42 years of age) and reserved to herself 
only a small income representing a bare main- 
tenance. The plaintiffs, the aotual reversioners 
and the 6ons of one of the ijaradars, bad for a 
period of 11 years preceding the death of the 
widow aoted up to the terms of the said 
arrangement and took benefits thereunder, but, 
subsequently, on the death of the widow 
brought a suit lot possession of some of tbo 
properties demised on the ground tbat the 
arrangement above set forth was fraudulent 
and not supported by any logal neoessity and so 
not binding upon them. Held, ,*bat 
arrangement impugned was legal and binding 
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upon tbe plaintiffs, that their conduct amount* 
ed, to an admission that the said arrangement 
was made in good faith and was supported by 
a necessity and that the snit must in consequ- 
ence be dismissed. Great weight ia to be attach- 
ed to the sanotion by expectant reversioners 
of an alienation of property as affording 
evidence of the property of the alienation. 
{Lord Moulton.) BIJOY Gopal Mukebji v. 
GIBINDRA NATH MUKEBJI. 41 Cal. 793 = 
18 O W N 673 = 12 A. LJ. 711 = 
19 C.L J. 630 = 16 Bom. L.R. 428 = 
16 ML T 68 = 27 M.L J. 123 = 1 L W. 838 = 
28 1 0. 162 = (1914) M.W.N. 430 (P.O.). 

Alienation — Widow — Consent of river - 

sioner— Presumption, 

The faot that the immediate reversioner 
consented at tbe timeoi the transfer by a 
Hindu widow, would raise a presumption in 
tbe absence of evidence to tbe contrary, of legal 
necessity hot the legal necessity relied upon 
must betuoh as under tbe Hindu Law would 
justify a transfer, \8luart and Sulaiman , JJ.) 
UDAI BHAN BlNGH V . GAJENDBA SINGH. 

L.R. 3 A. 376 = 1623 All. 28. 

Alienation — Widow — Consent of 


reversioner, 

In the oase of a mortgage by a Hindu widow 
or other female limited owner, efJeoted with 
the consent of euob cl the next reversioners as 
are oapable of giving consent, i! legal necessity 
ia not proved and tbe alienee does not prove 
reasonable enquiry on his part, the ooneent of 
suoh reversioners is a presumptive proof, 
whioh, if not rebutted, will validate the tran- 
saction. (Tudball and 8ulaiman t JJ.) Bhup 
SINGH V. JHAMMAN. 19 A L.J. 881- 

1922 All. 169. 

1 Alienat ion— Widow— Consent of rever- 

sioner— Proof of necessity. 

In the oase of an alienation by a Hindu 
widow if it is proved that the ooneent of the 
immediate reversioners had been obtained, it 
raises a strong presumption .of the existence of 
legal necessity for the transfer, whiob, if not 
rebutted by ooolraty proof, will validate the 
transaction as a right and proper one. 80 
A. 1 ; 86 M.L.J. 493, foil. {Tudball and Sulai- 
man, JJ.) HABJAN BAI v. MAHABIB TBWARI. 

611.0.474. 

■ - Alienation*- Widow— Consent of rever- 
sioner • 

A transfer by a widow for no necessity j, 
beyond her power and even if the next rever- 
Bionet _ jams in the transfer it will not bind the 
reversioners more remote. [Mean, O.J. and 
Banner jte, J.) Ghisuwan Pande ». r.j 
Kumabi. 48 All. 831-68 1.0. 688- 

19 A, L.J. 478. 


A revetflionsr of a Hindu widow estops him- 
flelf from asserting a transfer by her as illegal 

▼oh Ill— 69 
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and without necessity when he personally oon- 
eentsto it and acts for the vendee to acquire a 
portion ecld. Tbe strong presumptive evidence 
of legal necessity is the consent of tbe nearest 
reversioner. (Piggolt and Walsh. JJ.) MATA 
Prasad bhukud v. Devi Sbukulain. 

38 1.0. 678 = 2 U P. L.R. (All.) 59. 


— Alienation— Widow— Consent of river - 

stoners— Rights of. 

Where a Hindu widow transfers part of her 
estate which she cannot legally transfer, the 
reversionary heirs can eeeb their remedy for the 
recovery of the estate, but caddo* claim to be 
reimbursed for anything done by her in 
violation of tbe right whiob she possessed, 
(Bannerjee and Sulaiman , J J.) J WALA PBASAD 
v. 8UEHDE1, 57 1.0. 59 = 

2 U.P.L R. (Allj) 171. 

Alienation— Widow— Consint of river - 

siontr - Attestation— Effect of. 

Meie attestation of an instrument by a 
reversioner does not necessarily import concur- 
rence by him. From his mere snbsoription 
the inferenoe does not neoeesarily arise that 
when he attested the document he fully under- 
stood what tbe transaoticn was and that ho 
was the concurring party to it. The question 
whether the attestation of a dooument should 
bo held 1 o simply assent is a question of faot, 
and mnst be determined with reference to the 
oiroumstanoea of eaoh oase. ( Chamier and 
Piggott % JJ.) Lakhpati v, Rambodh Singh. 
37 All. 890 = 29 1 0. 218=18 A. L.J. 616. 

m . Alienation— Widow— Consent of rever- 

sioner— Hi ghts of remote reversioner . 

Alienation to three out of the four nearest 
reversioners and assented to by the other oan- 
pot be impeaohod by the remote reversioner. 
{Bannerjee and Chamier , JJ.) Surabalb 
BINQH v . Birthu. 24 I C. 482. 

"'""“-C— "I « r,„r. 

ftl ® li * widow wito ‘be ooneent 
of immediate reversionet oannot be questioned 
by the next revereioners at the widow's death 
even though no neoeeaity is proved. Attesta- 
tion is evidence ol knowledge of tbe ntftore of 
traniaotlon 8° All. l. (P.O.), Poll. ( Bannerjee 
J.) Ismail Jodaha t>, Jaqanath. 

19 1.0. 985. 

Aljftojion— Widow— Consent of rever- 
sioner— Qtft— Estoppel. 

A gift made by a widow with the ooneent of 
the reversioner is not valid and will have 
efleot beyond tho lifetime of the widow, it in 
open to the reversioner at the tine when the 
suooeeaion opens to di.pnte the validity of th e 
gift and as one reversioner dose not claim 

through another, hie father’s consent doee nS 

eatop him from disputing the gift 

C.J. and Banner jet, ] ,) SArnIm^ v'™- 

Bagunath KdUabi RNAM ,6 I 0 18 ?‘ 
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‘Alienation— Widow— Content of rever- 
sioner— Sale to next reversioner — Necessity. 

A sale by a H'ndu widow to the nearest 
reversioner living at the time of the sale, is 
equivalent to a sale with the consent of the 
said reversioner and is, therefore. suffioient 
to pass Rood title independently of any direct 
evidence in support of the plea that the sale 
was for 1eg*l necessity. 30 All. 1; 35 Cal. 939; 
19 Cal. 236 ; Foil. 21 Mad. US ; 31 Mad. 366, 
Dis?. iPigjo't. J.» 8HEO D JCS DUHE v. 
Daloanjak Dube. 15 I.C. 637. 


-Alienation— Widow— Consent of rever- 
sioner —Effect of— Suit to set aside alienation 
by reversioner while retaining benefil-Estoppel. 

Where a widow alienates property with the 
oonsent of the next reversioner who gets a 
substantial bcaefii from the transaction it is 
uot open to that reversioner or his descendants 
to impugn the alienation while re ainiog the 
the benefit. ( Macleod , C J. and Crump . J.) 
BBAUSABEB SBIDGAUDA v. RAMQAUDA 
ANNAGAUDA. H 23 Boro. L.R 813 =» 

1923 Bom. 471. 


— Alienation — Widow— Consent of re- 
versioner —Reversioner joining in conveyance — 
Effect of. 

A Hindu widow and one of her daughters 
conveyed, under a deed of gift, portion of the 
family property to the son3 of the daughter who 
had died. After the death of the widow, the 
daughter sued to set aside the gift : Held , that 
the deed of gift was good only for ths life of 
widow and was bad a9 regards the transfer of 
the daaghtor’e interest to aaoceed to the rever- 
sion er. (3/i cleod, O.J. and Heaton, J.) Bai 
Pabvatx V Dayabhai Mancbbabam. 

44 Bom. 488 =88 1.0 266 = 
22 Bom. L.R. 701. 


The oonsent to an alienation by widow, of 
the persons constituting the next reversion, 
whether male or female, is binding on the 
person eventually succeeding to the estate. 13 
M I A. 209 ; 5 Bern. 563 ; 25 Bom. 129. Ref. 
iScott, C J.) PURAMESWARI BAI V. RAGBA- 
YENDRA CBIDANAND, 50 I C 419 = 

21 Bom. L R. 203. 

Alienation — Widow— Consent ol rever- 
sioners. 

The ccnseut of reversioners to a Hindu 
widow’s alienation is only a factor in the proof 
of legal necessity. It is not sufficient to do 
away with all other proofs. 10 Oal. 1102, Diat. 
appr. [B-amayx and Heaton, JJ.) MOTI Raiji 
v. Laldas Jibbai. 41 Bora. 93 = 

37 I.C. 919=18 Bora L R. 984. 

Alienation — Widnc - Consent oj rever- 
sioner — Effect of. 

The question whether an alienation is vali- 
dated by the reversioner’s consent or not 
depends on the character and number of per- 
sons consenting and also on the nature and pur- 
pose of the alienation itself. The Court must 
be satisfied that the kinsmen to whose interest 
it was to make opposition did not oppose it. 
tBeochcroft and Heaton, JJ.) AuBESONG v. 
RAISAUG. 16 I.C. 331 = 14 Bom. L.R. 602. 

Alienation — Widow — Consent of rever- 
sioner— Effect of. 

The consent of nearest reversioner is not 
always sufficient to validate an alienation by 
a widow but in some cases suoh a oonsent not 
only raises a presumption as to the propriety 
ol the alienation but also oreates an estoppel 
against persons olaiming under the reversioner. 
(Scoff, C.J. and Rao. J.) RAMAKRISBNA 
KUPPUSWAMI V. TlRUPRABAI. 

12 1.0. 529= 13 Bora. L.R. 940. 


Alienation— Wi iow— Consent of rever- 


sioner— Necessity— Onus. 

In the case of an alienation by a Hindu 
widow a3 soon a? the alienee on whom first the 
onus lies to show that alienatiou was for legal 
necessity proves that the reversioners have 
consented, the onus shifts to the person 
impeaching the alienation to show that there 
wa9 no legal necessity. 42 Mad. 523 (P.O.) Rel. 
Where an alienation by a Hindu widow is 
attacked cn the ground that she has sold more 
than what was justified by legal necessity the 
burden of proof lies on the plfl to show that 
30 much of the land a3 was required as the 
plfl. says would suffice for the legal necessity 
could have been sold. Otherwise one is entitled 
to presume that the widow oouli not have sold 
less than she did in order to realise what was 
required. ( Macleod , O J. and Heaton. J.) 
MADBAV KRISHNA DESBPaNDE v. SBID- 
DAVA DANaPPA. 89 I C. 332 = 

22 Bom. L R.79. 

-—Alienation— Widow— Consent of next 

reversioners — Effect . 


Alienation— Widow— Consent of rever- 
sioner— Ntcessity— Reversioner joining in con- 
veyance— Effect of. 

A conveyance jointly by a widow selling her 
widow’c estate and the reversioner, his re- 
versionary interest, is good and operative to 
oonvey the whole estate. 40 Cal. 72 ; Foil. 
[Chaudhuri and Cuming, JJ.) BBOLA NATB 
CBOWDBURI V. HABMANI DASI. 

53 I.C. 42 = 30 G.LJ. 6. 

Alienation— Widow— Consent ol rever- 
sioner— Partial alienation— Presumption of 
necessity— Euoppel. 

Toe doctrine of relinquishment and accelera- 
tion cannot apply to partial transfers by a 
limited owner, which can be supported only by 
legal necessity. The consent of the reversioner 
is merely strong presumptive evidence of the 
necessity. The propriety of an alienation with 
the consent of the next reversioner may come 
in question not only with reference to the con- 
duct of the widow, whether or not she wa3 
justified by necessity, but also with reference 
to the couduot of the next reversioner whether 
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or not bis oonduot was honest. If in the 
absence of legal necessity be engineered the 
transaction to suit bis own end9 aod for his 
own immediate gain, hie oonsent would lose 
all virtue. The transaction would 6taod no 
higher than a partial alienation in hie favour 
and would have to be judged from that stand- 
point. Nevertheless, whatever might be said 
of the oonduot of the widow or the next rever- 
sioner, the transferee, if he made due ecquiry 
and aoted bona fide . would still ooquire a good 
title. Nor would the antecedent mismanage- 
ment of the estate effeot him unless he was in 
some way a contributory party thereto. 
( Richardson and Walmsley f JJ.) BHYAMADAS 
•Roy Chowdhory v. Rhadhikk Prosad 
GHATTBRJI. 22 O.W.N. 846 = *7 1.0. 683 = 

29 O.L.J. 24. 

Alienation— Widoto — Consent of rever- 
sioner— Consideration* 

£ The oonsent of reversioners to a mortgage by 
a Hindu widow raises a presumption or the 
existence of legal necessity oven where a sum 
ol money is paid to one of the reversioners for 
obtaining his consent. [ChaUerjee and New- 
' bould , JJ.) 8YAM PEARY DASSAYA V. 
Eastern Mortgage and agency Co., 
LTD, 40 I.O. 863. 

Alienation — Widow— Consent of rever- 
sioner. 

Per Mookerjee, J.— The oonourrence of the 
reversioner raises a presumption that the 
alienation is made for a proper purpose. (Jen- 
lcins, O.J. Mookirjee and Holmwood. JJ.) 
Upbndba Nath Bose v . bindrshbi 
Prasad, 20 O.W.N, 210 = 32 1.0. 468 = 

2* O.L.J. 432. 

-Alienation— -Widow —Consent of rever- 
sioners— Effect on, 

fc Allocation by widow in favour of a third 
party has not tho efleot of aooelerating the 
estate and entitling the next reversioner to 
immediate possession. (Ohitly and Walmsley, 
JJ.) Qababjit Pbatap Bahadub Qahd V . 
Bhagwat Kobri. 80 1.0. 378 

-———Alienation- Widow— Consent ot rever- 
sioner— Mortgage by conditional sale— Sale 
- made absolute . 

A mortgage by conditional sale was made by 
a widow with the oonsent of the then next 
reversioner. It wa9 made absolute by dooroe 
of Court before tho right to objeot aoorued to 
the aotual reversioner, during the lifo time of 
the widow. Held , the aotual reversioner oould 
not impugo the alienation thereafter. 40 Oal. 
'721, Bel.* ( Holmwood and Chapman , J J.) 
Bhiba Sundari Dabi p. Bam Govinda das. 

29 10.90 

f iienafion— Widow— Oonsent of rever- 
sioners— Will. 

A widow though oapable of transferring 
absolutely infer vivos property inherited from 
iher husband with the oonsent of the nextrevei- 


HINDU LAW — Alienation— Widow— Consent 
of reversioner. 

sioner cannot make a testamentary disposition 
even with such consent. (35 I. A. 1, Ref.) 

( Jenkins , C J. and Mookerjee. J.) DCRGA 
8UNDARI V. RAMA KRISHNA. 

21 1.0. 714 = 18 0-L J 162. 
•.[Affirming 12 10. 591.] 

Alienation — Widoio — Consent of 

reversioner— Effect of. 

Assent of the reversioner for an alienation of 
part of the estate by a Hindu widow is only 
evidence of the propriety ot the transaction. 
Assent of the wholo boiy ol immediate rever- 
sioncts to an alienation of "the entire estate 
validates the alienation. (19. I.C. 273, Foil.) 
(Mooketjee and Beachcrofl. JJ.) GOPESWAB 
MlSRA V . GOPINI BAISHNA HI. 

17 O.W.N. 1062-21 1.0. 200 = 

19 C.L J. 818. 


Alienation— Widow — Consent of rever- 
sioner— Effect. 

The consent of a reversioner to an alienation 
by a Hindu widow cannot do more than raise 
a presumption of necessity. 5 Cal. 44. Not foil. 
17 C.L J. 499. Foil. (Stephen and Mullick , 
JJ.) Nalein Ohandba Shaba v. Hem 
CHANDRA Ray. 20 I.C. 248= 19 C.W.N. 265. 


Alienation— Widow— Consent of rever- 
sioners— Effect of. 

An alienation by way of mortgage by a Hindu 
widow of a portion of her husband’s properly 
without proof of legal necessity or reasonable 
enquiry, and honest belief as to its existence on 
the part of tho mortgagee, but with tho oonsent 
of the next reversioner for the time being, will 
be binding on the aotual reversioner if the pre- 
sumption of legal necessity and of reasonable 
inquiry and houest belief raised by suoh con- 
sent is not rebutted by more oogent proof. Caeca 
reviewod. To uphold an alienation by a Hindu 
widow of her husband’s estate, it should be 
shown ll) that there was legal necessity or (9) 
that the alienee after reasonable inquiry ae to 
the necessity aoted honestly in the belief that 
it existed or (3) that there was suoh oonsent of 
the next heirs as would raise a presumption 
either of the oxietonoe of neoessity or of reason- 
able inquiry and hone9t belief as to its exist- 
ence or (4) that there was a oonsent on the 
next heire to an alienation capablo of being 
supported by roforonco to the theory of sur- 
render and tho consequent acceleration of tho 
interest 6i the consenting heirs, in whioh case 
the alionation must be ol the whole estate with 
the oonsent of all the nearest reversioners. 
(Jenkins. O.J., Barrington, Stephen, Mookerjee 
and Holmwood , JJ.) Debi Prasad Obow- 
DHARY V . GOLAP BHAGAT. 40 Oal. 721 = 

17 O.W.N. 701 = 19 1.0. 278 = 
17 O.L.J. 499 (F.B,) 

- <4fie>tafton— TKidow— Consent of rever- 

sioner. 


. w»* louaa mat though tho busbar* 

of the widow left large landed property, tb 
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lands were unproductive and the widow unable 
to live cn without borrowing, a mortgage 
created by her could not be said to be without 
necessity. Where a reversioner bad attested 
the mortgages and had acted throughout as 
the attorney of the widow, he is estopped from 
challenging the alienation afl having been made 
without consideration or necessity. ILe-Rossig- 
nol and Wilberforce, JJ ) ARUBA v. 6H1VDEV 
SINGH. 4 Lah. L.J. 43 = 1922 Lah. 61. 

Alienation — Widow— Consent of rtvtr • 

siontr— Implied. 

The faot that a reversioner cultivated the 
lands alienated by the widow under the vendee 
eo long as the widow lived, does not estop him 
from olaiming the properties on the death of 
the widow, f Le-Rossignol and Wilberforce , 
JJ.) Bahab Khan v. Kisben Chand. 

32 I C. 843 = 72 PR. 1919. 


A lienation — Widow— Consent of rever- 
sioner - Presumption arising from consent and 
its rtbutiabhness . 

An alienation by a Hindu widow not justified 
by legal necessity is not valid even with the 
consent of the next reversioners unless the 
consent gives rise to a presumption of the 
exietenoe of the necessity or reasonable enquiry 
and honest belief as to its existence. The pre- 
sumption is rebuttable by cogent proof of the 
absence of lawful necessity. iShadi Lai and 
Broadway, JJ.) Tara Chand v. Khasibam. 

17 P.R. 1917-9 P.W.R. 1917 = 
39 1.0. 121-71 P L.R. 1917. 


—Alienation — Widow— Consent of re- 
versioners— Life interest in the property. 

There were three brothers bolding an estate 
in equal shares. On the death of one of them, 
his widow euooeeded to a life interest in her 
husband’B share ot the estate. A part of the 

estate was acquired % .• • s . i _ . t . 

T and Acquisition Aot and the widow’s share 
of the pnrobase money was paid to her with 
the consent of her brothers-in-law. Their 
minor eons presented the euit for declaration 
that the widow ie only entitled to use by way 
of maintenance the inoome of the sum whioh 
received as compensation and that after 
her death plaintiffs shall be entitled to the 
oanital and on injunctions restraining the 
defendant from using the oapital daring her 
life time. Both the lower Court9 upheld the 
plaintiff’s oause, henoe the defendant lodged a 
Second appeal to the Chief Court. Held, (1) 
the nuestion of consent is of faot, and henoo 
t.hev are not estopped from suing by their 
father’s bona fide oonsent. (3) that the mere 
fact their fathors consented to allow the widow 
to reoeive compensation in cash, provides the 
plaintiffs with no oanse of action provided that 
the welfare ol the estate has not been threatened 
hv the widow. Yet in view of the faot 
that the defendant asserted that the plaintiff 
iad no right in the property and she had eet 
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up an absolute title the plaintifle have cause 
of aotiou. (Batligan and Leslie Jones, JJ.) 
Babdab Begum v . Mahammad Sharif. 

63 P R. 1916 = 160 P.W R. 1916 = 
35 1.0. 653 = 3 P.L.R. 1917. 

Alienation- Widow— Consent of nearest 

reversioner- Effect on remote reversioner. 

The consent of the nearest reversioner to an 
alienation by a Hindu widow of her husband's 
estate, does not always validate the alienation 
and debar the remote reversioners from contest- 
ing it. 40 Cal. 721. Rel. on. (8hah Din and 
Scott Smith, JJ.) Devidas v. Raja Khan. 

209 P.L.R. 1914=91 P R. 1914 = 
24 1.0.417=130 P.W.R. 1014 = 

Alienation — Widow— Consent of rever- 
sioners— Effect of. 

An alienation by a Hindu widow with the 
consent of the nearest reversioners given in 
good faith and with due regard to the interests 
of the family is binding on the remote rever- 
sioners. ( Johnstone and Batligan , JJ.) TAKE- 
chand v. Gopal Devi. 46 P.R. 1912= 
127 P.L.R. 1912 = 18 1.0. 482 = 
180 P.W.R. 1912. 

— Alienation — Widow— Consent of rtvtr • • 

sioner— What passes. 

A conveyance by a widow and the next heir 
can only transfer the interest of the party in 
possession and no more. I Spencer and 8esha • 
girt Aiyar, JJ.) KUNJABU Venkatarama- 
nayya V . Dejappa Konde, 22 M.L T. 233- 
(1917) M W N 679-6 L W. 080 = 
42 I.G. 540 = 84 M L J. 319.. 

A lienation— Widow— Const n( of rever- 
sioner— Effect. 

The oonsent of nearest presumptive rever- 
sioner is only presnmptive evidence of justifia- 
bility and does not render the transaction 
unimpeaohable by the aotual reversioner. 80* 
All. 1 P.C. ; 28 M L.J. 1. Poll. ; 42 Cal. 876 
P.O. Expl. ( 8eshagiri Aiyar and Napier % 
JJ.) Kondappalli Pabasubamareddi V . 
MaTEBBDDI VENKAYYA. 6 L.W. 230 = 

42 I 0. 496 = 22 M L T. 260. 

Alienation— Widow— Consent of rever- 
sioner— Estoppel. 

Where a Hindu reversioner and hi? son sued 1 
to eet Aside an alienation by the widow and 
the father was found to have expressly consent- 
ed to the alienation knowing the nature of the • 
traneaotion. Held, that the father oould not 
dispute the validity of the alienation. lAbdur- 
Rahim , O.C.J. and Seshagiri Aiyar , J.) 
VENKATA RAO V. TULJA RAM RAO. 

(1917) M.W.N. 80-38 1 0. 270= 

6 L.W. 482. 

Alienation — Widow— Consent of rever> 

sioner — Surrender — Remote reversioner — 
Consent of the next female reversioner not 
obtained— No consent even after alienation. 

Two oowidows gave their interests in the pro- 
perty of the deceased husband to the daughters 
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TH1KDU LAW— Alienation— Widow— Consent 
of reversioner. 

son of one of them, the other widow con- 
senting to the relinquishment in exchange 
foe a n absolute interest in a portion o( the 
property. The daughter who was the imme- 
diate reversioner was not shown to have 
oonaented to the widow’s aotion either at the 
time of relinquishment or afterwards. Held, 
the property did not pass to the daughters 
don. The relinquishment does not amount to 
surrender booauso it was not of the whole 
estate, one of the widows having secured an 
absolute estate in a portion of the property in 
lieu of her half share in the whole, and beoauso 
it wa9 not in favour of the daughter, the nearest 
revereioaer at the time. The relinquishment 
is not an alienation made with the consent of 
the wholo body of the reversioners, for the 
daughter did not oonsent to the relinquish- 
ment, nor were the other expeotant rever- 
sioners, shown to have consented, Abdur 
Hakim, J.— The oonsent of substantially the 
whole body of expeotant reversioners is as 
-sufficient as legal neoessity, to validate ao 
alienation though suoh oonsent was given 
altar the transaction and lor consideration. 
Per Srinivasa Aiyangar, J.— The oonsent of the 
• kindred is, whore evidenoe of aotual neoessity 
is loBt by lapse of time, very valuable evidenoe, 
also when the bonafldee of alienee are doubtful, 
the oonsent of the reversioners to the transfer 
alleged to be a transfer for legal neoessity, may, 
unleB6 rebutted, bo sufficient proof. Oonsent 
unless given bona fide and without being 
purchased is useless. 8 M. I.A. 639, Poll. 
[Abdur Rahim and Srinivasa Aiyangar . JJ.) 
Muldqu Kotayya'v. Mddigonda Chan- 

DBA MOWLI SA8TRI. 31 M L J 406 - 

20 M.L.T. 148— (1916) 2 M W.N. 137 a 
80I.C. 407=4 L.W. 149. 


^Iwation— Widow— Consent of rever - 
oner—Oilt. 

Thfl rule °f caveat emptor does not apply in 
alienation by widow and it oannot be presumed 
*“ 8t only life-aatato is oonveyed. 81 M.L.J. 98 
— -Whether oonsent of reversioners 
-‘‘j "«**• b T widows. (Coults Trotter 
and Beshagirs Asyar, JJ.) Vebrakkae, v 

Thibumakkal. 84 Ii 0 ifl 9 J; 

—Alienation — Widow — Consent ot 

revirsioner-Evidtnco of necessity. ' 

^J,-'. 00 , aB9n .'- 0f th ® De8re8t reversioner to a 

'1 Q9 “ on , by * HiDdQ widow >’■ only 

evidenoe of neoessity for the alienation and is 

not ooDolume ev ,d euoe of the validity thereof, 

J? *!!' *' ^ tp I' ; , 81 Mad - iaB * Po11 ' (Coutta- 

2Vo(fsr and Besliagiri Aiyar, JJ.) MALI. A 
-BUaiAH tj. OHOUDHABI 80 BAN NAIDD. 

19 M.LT. 399=32 I 0. 998-8 L.W. 378. 

^j*** 1 ' 0 *— Widow -Consent of rever- 
sioner— When presumed. 1 

widow^eS'-in^ 8 ® 04 t0 an a *' 8nat, °n of a 
a w»l be presumed [f his a able- 

^asnt aata show that upon an intellivent 

aadentandlng of the naturo o! his deal in m he 

•Aoaaurred in binding his intSib aT S™ 


BINDOLAW— Alienation— Widow— Content 
of re versloner. 

sioner, and the reversioner in euoh a case, will 
be estopped from disputing the alienation. 38 
M.L.J. 1 ; 42 Oal. 876. R«f. (Ayling and Phil- 
lips , JJ.) Vbnkatasubba aiyar o. Muthu- 
8WAM1 A1YAB. (1916) M.W.N. 128 = 

31 I C. 487 = 18 M.L.T. 821. 

Alienation— Widow — Consent ot rever- 
sioner— Effect. 

Consent by a reversioner to an alienation 
made by a Hindu widow by iteell makes the 
transaction valid, and is not merely presump- 
tive and rebuttable evidence of neoessity. 30 
All. 1 ; 28 M.L.J. 1. Ref. (Sadastvi Aiyar and 
Napier, JJ.) SOUTH INDIAN EXPORT CO., 
Ltd. o. T. R. 8UBB1EB. 

(1918) M.W.N. 485 = 29 1.0. 987 = 

28 M L.J. 696. 

[This la no longer law, 60 1 0. 498 = 

42 Mad. 028 ] 

Alienation— Widow- Consent of rever- 
sioner— Effect. 

The onus of proving that a charge oreated by 
the widow is binding on the reversioners, lies 
heavily on the persons who claim the benefit 
ol the transactions and when the only evidenoe 
let in was that a series of documents executed 
by the widow, attested by the reversioners and 
the widow bad been maintaining a large 
number of persons, related to her but not 
relating to the husband’s family. Held, the 
evidenoe was insufficient to prove necessity, 
19 C.W.N. 870, Foil. [Wallis, O.J. and 
Tyabji, j.) Panda patyya v. Panda Venka- 
MMA. 17 M L T. 393=29 1 0 34 = 

2 L.W. 488. 


— Alienation — Widow — Consent cf 
reversioner— Effect of. 

The effeot of the oonsent of the next rever- 
sioner to an alionation by the widow is that it 
makes it oonolusive. And Courts are bound to 
presume the validity of tho alienation made 
with the oonsent ol the next reversioner. But 
suoh a presumption does not arise when a rover- 
810 QCC aooopts a conveyance in iiis own favour, 
ine dootrine of validation by assent is based 
on the dootrine that a person may well be 
presumed not to aol against his interest. The 
n?9ent also raises an estoppel against the person 
assenting. The assent or ratification by the 
next revereioner need not bs at or before the 
aate of the alienation. It is enough it he 
ratified the transaction. 80 All. 1 (P.C.), Ref. 

( Wallis, 0.0 J., Stshaptrl Aiyar and Aumara- 
swami Qastri , JJ.) NAOBIAPFA GOUNDAN 
v. Ranqabwahi Goundan. 

17 M L T. B7-2 L.W, 69-28 M.L J. 1- 
26 1.0 7fl7=(1918) M.W.N. 68 (F.B.). 

[Reversed on appeal 80 1 0. 498- 

49 Mad. 693.] 


Thaoonianl of a reveraiooar given, not At 
tho time of the alienation by the widow but 
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HINDU LAW— Alienation— Widow— Consent 
of reveriioner. 


HINDU LAW— Alienation— Widow— Consent 
of reversioner. 


in the course ol a suit is not sufficient to pass 
full title to alienee. *23 W. R. 214, Foil. 
(Sadasiva Aiyar and Bannay , JJ.) LAtsSBMl- 
NABAYANA A1YAR V . ULAGAMMAL. 

26 I 0. 528 = 28 M L J. 256. 

Alienation — Widow— Oonscnt of rever- 
sioner— Efftcl of. 

Consent of the next reversioner to an aliena- 
tion of portion ol the estate will not validate 
the alienation so as to bar the right of remote 
reversioners to question the alienation. The 
principle is the same oven if the alienation is 
of the whole. ( Oldfield and Seshagiri Aiyar , 
JJ.) Meenakshi v. Muniandi Pannikkan. 

38 Had. 1144a 1 L.W. 704 = 
( 1914) M.WN. 672 = 16 M L T. 270 = 
25 I C. 957 = 27 M.L J 383. 

— Alienation — Widow — Consent of 

reversioner— Bona fide. 

The consent of the reversioner which valid- 
ates an alienation by the widow must be 
bona fide one, whether the alienation is partial 
or total. (Ayling and Sethagiri Aiyar, JJ.) 
Rama Kayunden v. Kurutbaswamy 
NAICK. 16 M L T. 251 = 25 1.0. 951 = 

(1914) M.WN. 797. 

Alienation— Widow —Consent ol rever- 
sioner . 

A Hindu widow may alienate the whole 
estate with the oonseot of the next reversioner 
for consideration. No question of necessity 
arises. 40 Cal. 7*21 ; ‘27 M.L.T. 123. Diet. 
(Wallis and Oldfield , JJ.) ADAIKKA MAIS- 
try V. Muthuswami ambalagaran. 

26 I.C. 144 = 27 M.L. J. 24. 

Alienation— Widow — Consent ol rever- 
sioner — Relinquishment — Consideration — Qilt 
and sale— Estoppel. 

A reversioner may be estopped by his con- 
sent, given for consideration from contoeting a 
Hindu widow’s future alienations. 31 Mad. 366, 
Foil. Held, ( Per Sundara Aiyar t J.) The 
reversioner in the case was estopped from 
contesting a gift by a widow to her adopted son 
whose adoption wa9 invalid by reason of a 
relinquishment deed bo executed to the widow 
prior to the date of the gift. It did not matter 
that the term of the deed of relinquishment 
itself did no i show that any alienations were 
contemplated. There is no distinction in the 
applicability of the rulo wiih reference to 
alienations for consideration and alienations 
for no consideration. (191‘J) M W.N. 758, 
Foil. Per Sadasiva Aiyar, J.-Nor is there 
any warrant tor any distinction between 
alienation of part and alienation of the whole 
estate ; consent to future alienations stands on 
the same footing as ratification of past aliena- 
tions. There is no distinction between an 
alienation by the widow to third persons with 
the reversioner’s consent and a relinquishment 
by the reversioner to the widow herself thereby 
conferring on her an absolute estate. The 
distinction it not sound and cannot be 


supported on a proper legal basis. 30 All. 1, 
Ref, ( Sundara Aiyar and 8aaasiva Aiyar , 
JJ.) RAGUPATHI V. KANNAMMA. 

23 M.L J. 363 = 12 M.L.T. 326 = 
16 1.0 710 = (1912) M. W.N 1223. 

Alienation— Widow— Consent of a- 

reversioner— No consideration— Alienation of 
whole and ol part— Difference. 

If the next reversioner, either at the timo 
of the alienation or thereafter, oensents to or 
ratifies the transaction, such transaction can- 
not be re-opened by the person who is the 
nearest reversioner at the time of the widow's 
death. The consent of the person entitled to 
the reversion would by itself validate the 
alienation irrespective of any question of 
legal necessity. 30 AIJ. 1, Appl. ; 31 Mad. 336, 
Ref. The above rule is not restricted to cases 
in whioh the alienation by tho widow was 
made for consideration, though not for legal 
necessity. 34 Bom. 165, Diss. Quare . 
Whether alienation of a portion of the 
husband’s estate by the widow when there is 
no justifying necessity could be validated by 
consent of the next reversioner. 32 Mad. 206; 
31 Mad. 366, Ref. (Abdur Rahim and 
Ayling, JJ.) KUPPIER u. KOTTA CHINKA- 
BAMIER. 16 I.C. 493 = (1912) M.W N. 758. 

A lienation — Widow— Consent of rever- 
sioner— Effect. 

Consent of the body constituting the rever* 
sion, who would be interested in disputing the 
alienation, affords good evidenoe that the 
transfer was in faot made, for justifying cause, 
%.e. t legal necessity. 11 Bom. L.R. 1291 ; 4 
I.C. 584, Ref. Reversioners’ oonsent to an 
alienation is strong evidence of the necessity 
for such alienation and also estops them from 
disputing such alienation. 17 Cal. 896, Diet. 
(Denson and Sankaran Nair, JJ.) KRISHNA 
AIYAR V. 8AMBASIVA 8ASTRIGAL. 11 1.0.24. 


Alienation- Widow— Consent of river - 

doner— Effect, 

An alienation by widow with the consent of 
he next reversioner at the date of the aliena- 
tion cannot be questioned by tho next rever- 
iioner on tho widow’s death. (Abdur Rahim 
xnd A yling t JJ.) KUPPIRR v. ^KOTA Ohinna- 
5WAMIEB. 9 M.L.T. 358 = 10 1.0. 421* 


oo 


r. i AflQ 


Alienation— Widow— Consent ol next 

rtvereioner — Effect. 

A Hindu widow ia oompetent to alionate with 
the oonaent ol the next reversioner (male) and 
tbo alienation cannot be challenged by a remote 
reversioner, who, at the time, wae a minor. 
(Drake Brockman, J.C.) NAT ^S I i A i I 
SAKHAWATALI. l c - 63 ®' 

Alienation— Widow — Content ol rever- 
sioner, effect of— Presumption. 

An alienee from a Hindu widow must P rov ®' 
by evidenoe that the widow was in need ot 
money at the time ot the alienation and that 
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HINDU LiW— Alienation— Widow— Coneent ( 

of reversioner 

he made enquiries as to the necessity for the 
loan. The mere presence of the reversioner -at 
the time of the payment of the consideration 
(or th9 sale to the widow does not raise a pre- 
sumption of necessity. But the vendee may • 
prove that the presence of the revereionor and 
his oonduot amounted to a representation of 
necessity whioh he bona fide believed . f Dalai, . 
A.J.C.) Bheoambab Khan v. Balkaran I 
8INGB. 8 O.L.J, 619 = 1922 Oadh 112. 

Alienation'-’Wtdow— Consent 0 / rever* I 

sioner— Evidence of necessity- Question of (act. 

In the case of an alienation by a Hindu widow 
the oonsent of the male reversioners is presump- 
tive evidence of legal necessity depends on the 
facts of eaoh oa9e. (Wazir Bason, A.J.C.) 
RAM BODH SINGH V. RAM NARAYAN SINGH. 

4 U.P.L R, (J.C.) 3 = 65 1.0. 778 = 

8 O.L.J. 8:2. 

Alienation — Widow— Consent of rever • 

Stoner — Perpetual line. 

A Hindu widow has power, apart from legal 
necessity to alienate her husbands' eetate with 
the concurrence of the next reversioners. But 
ordinarily the consent of the whole body of the 
persons constituting the next reversion should 
be obtained. Where a permanent lease was 
granted by a Hindu widow without such con- 
sent, held, that though the lease was not bind- 
ing on the reversion, the lessee does not beoome 
a trespasser on the death of the widow. (Kan- 
haiyaLil. A.J 0.) Ohawhan v. Ram Sarup. 

20 O.C. 232 =>42 1.0. 27 = 4 O.L.J. 935. 

— — — Alienation— Widow— Consent of rever - 
sioner —Necessity— Presumption— Attestation — 
Effect of . 

The consent of the nearest reversioners to an 
alienation by a Hindu widow if proved to have 
been given with a full knowledge of the faots, 
raises a strong presumption of legal necessity 
or of oiroum8lanoeB whioh would have led a 
bona fide enquirer to believe in the existence of 
necessity. More attestation does n^t imply 
oonsent. ( Lindsay , J C ) Balwant v . Ram 
DAT. 44 1.0. 611 = 4 0 LJ. 711. 

— Alienation — Widow— Consent of rever- 

sioner— Attestation— Effect 0 / . 

Mere attestation does not imply knowledge 
or oonsent, The oonsent of reversioners to a 
transfer by a widow may operate as evidenoe of 
legal necessity or of the transfer being justifi- 
able, The revoreionere of a Hindu widow do not 
claim under eaoh other and therefore one of 
them oannot by consent to the transaction of the 
Hindu widow dispose of other's interests. The 
reversioners havo only a sprs at/ceessionis whioh 
oannot be transferred, t Lindtay and Rafiqne, 

A.J.Oe.) Mathura Prasad v* Jaqatbaha. 
dur Singh. 18 i.o, 289. 

— — --Alienation— Widow — Reversioner*— 
Right of to set aside— Limitation* 

A gift of an absolute eetate by a Hindis widow 
is not binding on the reversioner and he oan 


HINDU LAW— Alienation— Widow— Debts. 

elect to treat it as a nullity and sue for posees- 
eion at any time within 12 years of hi9 interest 
becoming vested without first suing to have it 
set aside notwithstanding Art. 91 of lh ® 
tation Act. [Miller, C J. and MuUick,3>) MAH f" 
rajah Kesho Prasad Bingb v , 

Prasad Singh. 2 Pat 217 = 1923 P. 122 . 

Alienation— Widow— Consent of rever- 
sioner— Necessity, proof of . 

The consent of an immediate reversioner to 
an alienation by a Hindu widow is presumptive 
proof of legal necessity and the consenting re- 
versioner oannot challenge the legal necessity. 
(Das and Adami% JJ.) ADH1KARI KCBB t), 
LOKENATH RAI. 1 Pat. L.T. 833“ 

66 1.0. 426 = 2 U P.L.R. (Pat.) 93- 

Alienation— Widow— Go-wldowe. 

— Alienation — Widow — Co widows— 


Will 


Where oo-widowe divided their property and 
agreed not to challenge alienation by gift sale 
or otherwise by eaoh other, Jiefd, that a will by 
one oould not be challenged by the other, 
14M.L.J. 176, Diet. {Btnson and SnnAara 
Aiyar, JJ.) PaCHATAIAMM AL V. EDUVAN 
OHETTI, 10 1.0. 386 = (1911) 1 M.W N. 311. 


Alienation— Widow— Co widows. 

One of two oo-widowa can alienate for her 
life, her share in the estate ioheriled lrom her 
husband, whether before or alter partition. 
The alienation will be binding on the other and 
would defeat her rights of survivorship, if she 
oonsented to it. {Drake- Brockman, J 0, and 
Prideauxi A.J.O.) Qovind v . Chandra 
BHAGA, 34 I 0, 675 = 12 N L.R. 106. 


Alienation— Widow— Custom. 

Alienation — W idow — Custom— Pre- 
sumption, 

The mere faot of alienation by a widow will 
not raise a presumption that ehe ie doing so by 
reason of a speoial ouetom, If an ouf.-aod-oot 
transfer has been allowed to pass unchallenged 
by those who have a right to challenge that 
may raiee a slight presumption as to ouetom. 

( Kendall , A.J.O.) Ram Dat v Bukria. 

28 1.0. 889 = 1 OLJ. 470. 

Alienation— Widow— Debts. 

Alienation — Widow —Debts — Decree 

deb^ 

A genuine ealo efieoted by a Hindu widow 
of au immoveable property in satisfaction of a 
mortgage decree U binding on the reversioners. 
(Sir John Edge). Mbdai DALAVOI TBIBU- 
MALaIYAPPA MUDALIAR V. NAINAB T0VAN, 
16 L.W. 478 = 4 U.P.L R. iP.O.) 92- 
(1922) M.W.N, 804-27 O.W.M. 865- 
21 A.LJ 282-31 M L.T 149- 
1922 P.0 807 (P.O.). 

— — IHetiofion— TTidow— Husband's debt* 
— Agreed to bi paid bp deceased's refofi©*— 
Alienation /or, 
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HINDU LAW— Alienation— Widow— Debts. 

Where the relatives of the deoeased husband 
undertook to pay off the husband's debts but 
did not pay, the widow would not be justified 
in alienating the husband’s property to pay off 
these debts. The legal and pious duty of the 
widow is at an end when the relative under- 
takes to pay and thereby tbe debt ceases to be 
the debts of tbe deceased or his widow. 
( Richards . C.J. and Bannerjee, J.) Nathan 
v. THULASA. 45 1.0. 728 = 16 A L.J. 443. 

Alienation— Widow— Debt of husband 

— Interest— Bona fide purchaser . 

A widow is not bound to discharge her 
husband's debts from the inoome of his estate 
but must pay therefrom the interest oo tbe 
debts, as she is entitled only to the real net 
inoome from the properties. A purchaser will 
however not be affeoted by the faot that tbe 
widow oould have discharged the interest from 
the inoome. If there wa9 actual pressure on 
the estate, or if the creditor after 6ona jlde 
inquiry believed that there was necessity, the 
sale must be uphold. (Sundara Aiyar and 
Sadasiva Aiyar, JJ.) BODSU JaggaYYA d. 
GOLI APPALA RaJU . 18 I.C 953 = 

(1913) M.W.N. 276. 

Alienation — Widow — Debt— Consider- 

ation exceeding debt . 

The more faot that the amount obtained by 
sale by a Hindu widow for discharging a legal 
debt, exceeds by )/6 the amount due under 
suoh debt, does not render the sale liable to bo 
set aside on payment of tbo purchase money. 
(Hallifax, A.J.C.) Anandbao v . 8ARA6WATI 
Bai. 8 N.L.J. 118= 1923 Nag. 125. 

Alienation— Widow— Duty of Lender. 

Alienation— Widow— Duty of Under— 

Onus of proving legal necessity on the pur- 
chaser. 

The onus of supporting a sale from a Hindu 
widow is undoubtedly on the purchaser, and be 
must adduce evidence to prove legal necessity 
as would bind tbe husband's estato. Recitals 
in mortgages or deeds of sales with regard to the 
existence of necessity for the alienation can 
never bo treated as evidence by themselves of 
the fact and to substantiate the allegation 
there must be some evidence aliunde , ( Ameer 
Ali ) LALA BRIJ LaL V. INDA KUNWARA. 

26MLJ. 442-8 O.W.N. 649 = 
12 A. L.J. 493 = 36 A. 187 = 19 O.L J. 460 = 
(1914) M W.N. 405 = 16 H L T. 893 = 
16 Bom. L.R. 852 = 23 1.0. 718 = 1 L.W. 704. 

Alienation— Widow— Gift. 

■ — Alienation — Widow— Gift to son-in- 

law of entire property to induce him to marry 
— Validity . 

A Hindu widow has for oertain purposes a 
clear authority to dispose of her husband's pro- 
perty and she might do it for religious purposes 
whioh inoluded dowry to a daughter. Although 
as a general rule suoh dowry shall not exoeed 
•'a quarter ” the words ••quarter” simply 
enjoins the allowanoe of as muoh as will suffioe 


HINDU LAW— Alienation— Widow— Gift, * 

for the marriage. A gift of the whole property 
of small valne will be held valid after her life- 
time. 37 Cal. 1 and 22 Mad. 113, Referred to. 
(RyVtS. J.) BHAGWATI 8HUKUL v. RAM 
JaTAN TEWARI. 1922 All. 381. 

—Alienation— Widow- Gift— Consent of 

reversioner . 

Where a widow made a gift of her hdsband's 
property with the consent of her husband’s 
mother in favour of the nearest reversioners 
next to the mother, the gift is binding on the 
mother and no question of transfer of 
expeotanoy arises. 30 All. 1, Foil. tKncx, J.) 
Jamna Kunwar v. Ramahit Singh. 

28 1,0. 490. 

Alienation— Widow- Gift to daughter 

having sons— Effect. 

A gift by a widow to a daughter having eons 
amounts in reality to no more than to a relin- 
quishment by tbe widow of her interest in her 
husband's estate. (Richards. C.J. and 
Bannerjee , J.) Mussammat Gowbi v . GOPAL. 

20 1.0. 503. 

Alienation— Widow— Gift— Consent of 

next reversioner. 

A gift by a Hindu widow in favour of a 
possible reversioner, with the ooueent of tho 
person wbo would have taken the estate if she 
had died at tbe timo is invalid. 80 All. 1, Dial; 
32 All. 176; 84 All. 199, Rel. ( Richards , O.J. 
and Bannerjee , J.) Beni Madbo Singh u. 
Jagat Bingh. 16 1.0. 337 = 10 A. L.J. 33. 

Alienation— Widow— Gift . 

A gift by a widow of the property inherited 
from her husband with consent of presumptive 
heir does not bind tbe aotual reversioner. 

( Karamat Husain and Chamitr , JJ.) 
ABDULLA v. RAM LAL. 84 All. 120 = 

12 I.C. 601-8 A L J. 1318 

Alienation— Widow— Gift— Charily. 

A Hindu widow has no power to make an 
endowment of her husband’s property except 
for purposes conducing to the spiritual wel- 
fare of the husband. (Stanley, O.J* and 
Bannerjee , J.) BOHAN BlBI v . BRAN BiBI. 

10 I.C. 280. 

Alienation— Widow - Gift — Religious 

or charitable purposes. 

Uoder tbe Hindu Law a gift by a widow for 
the religious benefit of her husband Is invalid 
if it be a gift of the whole or of practically the 
whole of the husband's property. 22 Cal. 606 ; 
34 Mad. 280 ; 6 B.H.O.R. 1, Ref. ( Batchelor , 
A.J.C. and 8hah t J.) PANACHAND u. Mano- 
HAR LaL. 42 Bom. 136 = 43 I G. 729 = 

20 Bom L.R. 1. 

A lienalion— Widow— Gilt — Daughter . 

A gift by widow at the time ol daughter's 
marriage conduces to the spiritual benefit of 
.the deoeased husband and is valid and binding 
on the reversion. (Batchelor and Heaton , JJ.) 
ABHE8ANG V. RAISANG. 16 1.0. 861- 

14 Bom. L B, 603. 
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Alienation— M idow— Gill— Charitable 

purposes , 

A Hindu widow oannot make unrestricted 
dispositions in oharity though gifts to Brah- 
mins and idols to a email extent may be bind- 
•trig on the reversion. 22 Cal. 606, Ref. 
{Mookerjee and Beachcroft, JJ.) LaOHMI 
Pbosad Choudhuby r. Jagmohan Lal 
CBOUDHUBY. 22 I 0. 591=16 C L J. 633. 


Alienation — Widow -Gilt— Religious 

purposes . 

A widow has a very limited power of aliena- 
tion for religions purposes and that only when 
it would oonduoe to the spiritual welfare of her 
deoeased husband and not of herself. Her 
powers to alienate for her son’s spiritual welfare 
the property got as heir to her eon are more 
limited. Installation of an idol and endowment 
of a temple do not oome within the oategory of 
aote oonduoive to the spiritual benefits of the 
deceased husband. 2 W.R (P.C.) 59; 22 Cal. 
606, Re], {Uarrington and Carnduff , JJ.) HAB 
Manje Nabain Bingo v. Ram Gopal 
ACHABI. 19 I.o. 417 = 17 O W N. 782. 


Alienation — Widow— Gi/f. 

A Hindu widow oannot make a valid gift of 
the husband’s property without tho consent of 
the reversioners. {Rattigan and 8coU-8mith, 
JJ.) DIWAN CHAND p Jiwan Mal. 

135 P L.R. 19IB-26 1.0. 910 = 
223 P.W.R. 1918. 


~ — Alienation— Widow— Gift wit h consent 
of reversioner— Consideration - Effect, 

Where a widow makeBa gift of her husband’s 
estate with the consent of her reversioners, and 
agrees to pay them a sum of money for their 
consent, the transaction is bad, but is one to 
divide the estate between them and as suoh is 
invalid. {Aylingand Odgen, JJ.) KOKUMANC 
KOTAYYA V. PBDDI VEEBAYYA. 

(1029) M.W.N. 679 = 1921 Had. 177. 


Alienation - Widow — Gtfl—Enti 

property to daughter and daughter’s son. 

A Hindu widow oannot divide tho entire pi 
petty of her husband among her daughters a 
daughter's ohildren no as to bind the reversion! 
Tho iso*, that the portions of the estatos a 
givsn away at different times oannot valida 
snoh a disposition. 22 M»d. 118 - 71 M L 

“5i« M.L.J. 696. Diet. UbdurRahT^, 

brinxvasa A\yangar % JJ.) ViBABAMI Naii 

v t Bommadevaba Piohayya. 

33 M.L.J. 680 = 43 I.O. 167 = 0 L.W. 76 

- mdou - Gi « - wh 


A2£ki hM 1? ri « ht * gill even . 

a reasonable portion ol her husband’, properl 

l, Sf S* b “ d - f aoe a, ‘« “»• oonsummatio 
«f the lady*, marriage. 98 Mad. 118 • 96 Mar 

■€28; 22 M.L.J. 821, Diit, Queers .— Whethi 

Jho ha. the right to make such a gilt even I 

®ot own daughter alter the ooneummation t 

Vol. HI— 60 


HINDU LAV — Alienation — Widow - Gift. 

her marriage. (Saiasiua Aiyer and Napier, 
JJ.) KALAVAQUNTA bingabacharlu v. 
8BEEMAN GODIMALLA. 29 I C. 269. 

Alienation— JUdcw-Gift— Surrender . 

Whether the alienation is eurreoder of in- 
terests or a gift is to be determined from the 
construction of document. ( Miller and Sada- 
Siva Iyer , JJj ARTHANARI GOUNDAN V. 
RAMABWAMI GOUNDAN, 13 M L.T. 443 = 
20 I.O. 301= (1913) M. W N. 448 = 
23 M L J 8 (F.B.). 

(Oa appeal 26 I.O. 767 = 28 M.L.J. 1. 

50 IX. 493 = 42 Mad. 323 lP.0.)] 

Alienation — Widow — Gift— Taking 

care of donor. 

A widow gave certain property to her niece 
for having taken oare of her in the past and 
on promise of taking care of her till her death. 
Held, the necessity for the gift was not 
apparent and could not bind the reversioners. 
(Surtdara Atyar and Sadasiva Aiyar , JJ.) 
POLIREDDI CHINNAMMA V. MAGANTI VEN- 
KATARAMAYA. 16 l C. 60»(1913) M.W.N. 73. 

Alienation— Widow— Gift— Religious 

purpose— Gift in accordance with wishes of de- 
ceased husband. 

A gift by a Hindu widow in accordance with 
the expressed dying wishes of her husband, 
especially ono entailing the many spiritually 
beneficial acta that were contemplated, would 
be binding on the reversioners. 6 N.L.R. 
doubted. \Ha\Ujax, A J.O.) RAMOHANDRA 
Balkribhna v. Ram Chandra. 

1922 Nag. 222. 

Alienation— Widow— Gif t— If challen- 
ged by reversioners— Sit angers it can— Impeach 
— Nature of the transaction . 

A eale, mortgage or gift by a Hindu widow 
whioh purports to pass the absolute title is valid 
against every ono exoept tho reversioners and 
unless the reversioners elect to treat it as a 
nullity, it 6uboials as against every one else. A 
Hindu widow is not a tenant for life, but owner 
of her husband’s property subject to certain 
restrictions on alienation and subject to its 
devolving upon her husband’s heirs upon her 
death*. But she may alienate if subject to 
certain conditions being complied with ; her 
alienation is not therefore absolutely void but 
is prima facie voidable at the eleotion of the 
revereionary heir. He may think fit to affirm 
U, or he may at his pleasure, treat it as a 
nullity without the intervention of any Court, 
and he might show his eleotion to do the latter 
by oommenoing an aotion to reoover possession 
ol lh. property. Consequently a gilt of the 
whole of her husband’s property made by a 
Hindu widow not challenged by the reversioner 
during hor lifetime and acquiesced in by those 
who would take a vested iuiereat after her 
death oannot be challenged by any one else. It 
la the reversioners and the reversioners alone 
who can dispute the gift. If they ohoose to 
allow the property to whioh they are entitled 
to remain in the poaaeaiion ol the donee that 
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*8 their affair and no cne else can objeot. II 
the donee remains in possession under a claim 
of right for 12 years, he will acquire an inde- 
feasible title even against the reversioner. 
(Miller , C.J. and Mulick , J.) Maharajah 
Kesho Prasad Singh v. chandrika 
Prasad Singh. 2 P. 217 = 3PLT 797 = 

1923 P. 122. 

“ Alienation — Widow — Oi/t — Dedica- 
tion of properly to idol. 

A woman having the estate of a Hindu 
mother cannot create a valid title in favour of 
an idol. (Atkinson and Dis , JJ.) Sritha- 
kur Prmod Banabihari v. Atkins. 

53 1.0. 106 = 4 Pat L.J 333. 

Alienation— Widow— Maintenance. 

Alienation — Widow — Maintenance 

— Future maintenance . 

A Hindu widow is justified in alienating her 
husband’s estate where it9 income is insufficient 
for her maintenance. She i9 not obliged ficat to 
run into debt and then to sell the land in order 
to discharge the debt with interest added. If 
by first selling the land she oan so improve the 
estate as to provide sufficient for her own main- 
tenance, this is not merely a prudent but a 
necessary arrangement. (Chevis arid Campbell , 
JJ.) Radha Ram u. Kushi ram. 

1922 Lah. 201. 

Alienation -Widoio— Maintenance, 

If the rents realised are insufficient to provide 
for the maintenance and to pay a maintenance 
debt, the widow is entitled to alienate immo- 
veable property for the above purpose. Within 
the limits imposed on her, the widow has 
absolute power of enjoyment of her immoveable 
property. A sale beyond legal necessity would 
be binding only during her life-timo. [Hay- 
ward, A J.C.) RaTANSI v. UMABAI. 

9 1.0. 997. 

Alienation'- Widow— Mortgage. 

Alienation — Widow — Mortgage — 

Burden of proof necessary to borrow— Upon the 
particular terms— Proof whether necessary. 

A person who deals with a Hindu Widow 
having a limited estate is bound to establish 
the facts, whioh justified the transaction UDder 
wbioh he olaims. In the case of a mortgage, 
made by a widow, it is inoumbent cn tbe mort- 
gagee to show not only that there was necessity 
to borrow, but also that it was not unreasonable 
to borrow at a high rate and upon the parti 
oular terms, aDd, if this is not shown, the rate 
and terms would not stand even though tho 
charge may be upheld. ( Kanhaiyalal , J.O.) 
Daryao Singh v. Kali Singh. 

9 O.L J. 213 = 4 U.P.L R. (0 G ) 63 = 

1922 Oadh 173. 

Alienation — Widow — Mortgage — 

Interest— High rate— Necessity— Proof of — 
Onus on creditor— Liability of reversioner . 

A person who takes mortgage from a Hindu 
widow if he oharges a high rate of interest in 
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consideration of the risk be incurs, that cove- 
nant cannot be enforoed against the person to 
whom the property ultimately goes after the 
death of the widow, even with regard to that 
portion of the consideration whioh may be . 
found to be supported by legal necessity, unless 
the circumstances attending the loan, indioate 
that the rate of interest oharged was reason- 
able. Ordinarily 1 per cent, per mensem is 
reasonable in suoh oases. (Kanhaiya Lal t 
J.C.) Baij Nath v. Sheoraj Singh. 

22 0 0. 200 = 83 1 0.761- 
6 0 L.J. 469. 

Alienation — Widow— Mortgage debt— 

Mode of realisation —Reversioner's right . 

A Hindu widow in possession of her husband's 
estate can realise tbe mortgage debts duo to tbs 
estate by alienating her mortgagee's right for 
consideration. When a Hindu widow in- 
possession of husband's estate tries to realise 
debts due to tho estate, the reversioners oan 
exercise some sort of control over the proceed- 
ings and tho Courts will by means of neoeGaary 
orders enforce their rights to prevent the 
widow from committing wasto or from making 
arrangements amounting to alienation of the 
oorpus of the estate, (Piggott t J O. and 
Sabcnadiere, A. J. C.) NAND KISHORE v. 
MangalDin. 21 1.0. 8,. 

— Alienation— Widow— Mortgage by— 

Interest— High rate -Necessity for— Burden of 
proof . 

Where in a suit against tbe reversioners on a 
mortgage by a Hindu widow the priuoipal if 
found to be for necessity, the question as to 
the necessity of the rate of the interest should 
not be gone into unless specially raised by the 
defendants. [Das and Adam », JJ.) Jag BAHU* 
v. Radha Kishan. 2 U.P.L R (Pat.) 127 = 

1 Pat. LT. 209 = 8 Pat L J. 287 = 
66 1.0.867 = 1920 Pat. 211. 

Alienation— Widow— Mortgage by — 

What passes. 

A mortgage by a widow of her right and 
interest in her husband's estate is not neces- 
sarily a mortgage only of her life interest. 
(Sharfuddin and Roe , JJ.) Nab AIN BATI 
KUNWARI V. RAMDHARI 6INGH. 

20 0 W.N. 731 = 1 Pat. L.J. 81 = 
34 1.0. 277 = 3 Pat. L W 377. 

Alienation— Widow— Necessity, 
Alienation— Widow— Necessity* 

The expression " neoe6eity” when used in 
connection with an alienation by a Hindu 
widow, has a somewhat epeoial, almost 
technical, meaning. A widow oan alienate if 
there are no other means available ‘ for the 
obligatory ceremonies to seoure the repose of the 
soul of her husband. She oan alienate 
immoveable property to pay the last owner b 
debts or (if there is no other available source- 
of supply) for her own or for infant children s 
maintenance. Neoessity does not mean aotual 
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flity. 

compulsion bat the kiDd ol preBeure whioh 
the law reoogoises aa serious and sufficient. 

( Lord Phillimore.) RAMSUMRaN Pbas*d v. 
MT. BHYAM KUMARI 31 M.L.T. 200 = 

9 I A. 842 = 3 Pai. L.T. 749 = 16 L.W. 956 = 
21 A.L.J. 18 = 9 O. & A.L.R. 173 = 
27 0 W.N. 289 = 37 C.L.J. 816 = 
41 M L. J. 731 = 1922 P.0. 858 (P.O.). 

Alienation — Widow - Necessity — Suit 

by reversioner . 

A Hindu who was separatei died leaving be- 
hind, iwo widows, defendant No. 1 and another. 
He possessed considerable property but wa3 
heavily in debts and the property in question 
was subjeot to a mortgage. The two widows 
separated and a moiety of the property was 
enjoyed by eaob, enbjeot to a proportionate share 
of mortgage debt. Defendant (1) sold her share 
for Re, 5,300 to satisfy a mortgage decree for 
Rs. 4,666-2-2 and tbebalanoe Rs. 711-13-10 was 
appropriated to reimbaree herself for expenses 
of her husband’s brother's daughter’s marriage. 
The plaintiff, the nearest surviving agnate 
brought a suit after a loDg delay lor a 
declaration that the sale was void against him 
as a reversioner. Held, the husband of defend- 
ant (l) died leaving bis debts unpaid and it 
was to satisfy the debtB seoured by mortgages 
that the defendant (1) sold her moiety ol tho 
property ; there was therefore necessity in law 
and in fact for the sale of tho moiety of property. 
The sale would not be invalid no matter what 
may have been the purpose to wbioh the defend- 
ant (1) applied* tho balance of Re. 711-13-10. 
The purchasers, were not bound to see that 
the defendant (1) applied to any particular 
purpose, Further held that the delay on the 
flimsy ground that the plaintiff was not aware 
of the eale was inexousable. f Sir John Edge), 
Medai dai^avoi, Thxrumalaiyappa Mud- 

ALIAR V. NA1NAR TEVaN. 

16 L.W. 476-31 M.L.T (P.O.) 149 = 
(1922) M.W N. 804 = 4 U.P.L.R. (P.O.) fid- 
27 G.W.N. 365-21 A.L.J 282- 
1922 P.O. 307 (P.O.). 

— Alienation— Widow— Necessity — Reli- 
gious or charitable purposes— What are— Gift of 
a mall portion of the estate to Deity /or the 
spirituals welfare of her deceased husband — 
Validity of . 

The Hindu Law recognises two sets of reli- 
gious aots as justifying an alienation by a Hindu 
widow. One is in oonneotion with the aotual 
obsequies of tho deceased, and the periodical per- 
formance of the obsequial rites presoribed by the 
Hindu Religious Law, whioh are oonsiderod as 
essential for the salvation of tho soul of the 
deoeased. The other relates to aots which, 
although not essential or obligatory, are etill 
pious observances wbioh oonduoe to the blips of 
the deoeased’a soul, With roferenoe to the first 
olasa of aots the powers of the Hindu female 
who holds the property are wider than in respect 
of the aots whioh are simply pious and if 
performed are meritorious to far as they 
oonduoe to the spiritual benefit of the deoeased, 


HINDU LAW— Alienation— Widow— Neces) 
slty. 

Id one case if tho income of the property ot 
the property itself is not sufficient to oover the 
expeose3 she ie entitled to 6ell the whole of it. 
In the other case 6he can alienate a small 
portioojof the propertj for tho pious ox oharitable 
purpose she may have in view. Where a 
Hindu widow after performing a pilgrimage 
to Jagannath gifted a small portion of her 
husband's estate (in this case a one seventy- 
fifth) for the observance of bhog (food 
offerings) to the deity and for the maintenance 
of the priest and she purported to make the 
gift for the welfare ol her deceased husband’s 
soul and his salvation. Held, that the gift was 
valid though the widow had ample income 
from her husband’s estate out of wbioh she 
might have made the gift, Q MIA. 329 ; 13 
M.l.A. 209 ; Q Mad. 652; 34 Mad. 266 approved. 
22 Oal. 606 Dist {Mr. Amur Ali). BARDAR 
Singh v. Kunj behari Lal. 

44 All. 503=16 L.W. 871 = 
31 M L T (P O.) 262 = 49 l.A. 883 = 

87 O L.J. 383 = 44 M.L J. 766 = 

(1922) P.0. 261 (P.O.) 

Alienation— Widow— Necessity— Per- 
manent lease— Fair rent— Onus, 

A person who deals with a Hiudu widow 
having a limited eBiaie must be aware that he 
may be oalled upon to establish tho faots wbioh 
justify the traneaotions under whioh ho olaims. 
The mere faot that the ront received was a 
(air market rent, or the prioe obtained was a 
(air market price oaunot alone, and in them- 
selves, be regarded as sufficient. (Lord Buck- 
master,) NaBAKISHORE MANDAL V, UPEN- 
DRAKISHORE Mandad. 

20 A L.J. 22-26 0.W N. 322 = 

88 G L.J. 116-42 M.L J. 283 = 
(1922) M.W.N 98-24 Bom. L R. 846 = 

15 L.W, 417 = L R. 3 (P.O.) 77 = 
80 M.L.T 234-3 Pat. L.T. 811- 
1922 P.O. 89 (P.O.) 

Alienation — Widow— Necessity — Pi oof 

of— Lapse of time— Presumption— Onus. 

Where a sale of family property by a Hindu 
widow is impeaohed for want of justifying 
necessity and a very long time (82 years in this 
oase) has elapsed since tho sale took place, 
though the onus is on the alienee to prove 
necessity it is not reasonable to expeot such full 
and detailed evidenoe of the oiroumstanoes 
whioh gave rise to the sale as in the oase of an 
alienation at a more reoent date and presump- 
tions are permissible to fill in the details which, 
have been obliterated by time. ( Lord Shaw) 
Chintamanibhatda Venkata v. Rani of 
Wadhwan. 

43 Mad 541 = 47 l.A. 6-38 M.L.J. 893- 
11 L.W. 451 = (I920j M.W.N. 315 = 
18 A.L J. 887 = 22 Bom. L.R. 541- 
65 I.Q. 588-2 U.P.L.R. P.O. 77 (P.O.) 

Alienation — Widow — Necessity — 

Litigation- Lapse of time. 

It fa for the traneferee from a Hindu wido* 
to establish either that there was legal neoea- 
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illy. 

sity io faot for the borrowings, or that from 
sufficient enquiries made, he honestly believed 
that there was each necessity. Lapse of time 
does not affect the question except in 60 far as 
it might give rise to a presumption of acquies- 
cence or save the alienee from adverse inferences 
arising from the «o*nty proof offered. It is not 
sufficient to osteblish that there were litigations 
and expenses must have been incurred. It 
must be shown ib*t the expanses could not 
have been met from the inoome of the eUate, 
that they were reasonable, and what they were. 
If there be no legal necessity, the faot that the 
full prioe was paid, does not by itself justify a 
sale by a Hindu widow. I Viscount Haldane', 
Ravaneshwar Prasad Singh v. ohandi 
Prasad. 43 Cal 417 = 86 I 0. 499 fP C ) 
[On Appeal from 88 Cal. 72 1 = 

12 I.C. 931 ] 

~ Alienation — Widow— Necetsity— Proof 
of— Recitals Value of — Old alienation — Main- 
tenance of widow. 

The onus of proving that an alienation by a 
Hindu widow is bindiog on the reversioner is 
on the alienee. 23 I.A. 67 Ref. Rsoitale of 
necessity in the deed of alienation oannot by 
themselves be proof of its existence. If the 
alieoatioos were challenged immediately, so 
that independent evidence would be available, 
the reoitals would deserve but slight considera- 
tion. If by effluxion of time, evidenceindepen- 
dent of the recital disappears and becomes 
unavailable a reoital of necessity consistent 
with probability and circumstances, assumes 
greater importance and cannot lightly be set 
aside, The reoital is olear evidence of represen- 
tation to the purchaser and, when evidence of 
actual erquiry by him has beoome impossible, 
the reoital, coupled with oircumstauoes which 
justify a reasonable belief that au enquiry 
would have confirmed its truth is sufficient 
evidence to support the alieaation. Otherwise 
a title would become weaker as it grows older 
In the absonoe of sufficient current income the 
maiutenanos of a widow (after paying off the 
debts and other expenses is a necessity justify- 
ing an alienation by her. The maintenance 
need not bo measured merely by a sufficient 
sum to support bare existence. The periods 
at whioh the properties were sold, the small 
sums for wbich they were sold and the disposi- 
tion of the property, pieoe by picoe, with fair 
regularity for a period of 16 years, all supported 
the view that the widow wa9 unable to maintain 
herself out of the income and the sale was 
therefore justifiable. (Lord Chancellor ) NAND- 
LAL V . JAGAT KlSBORK ACHARYA. 

44 Cal. 183 = 20 M L T. 383-31 M L J 363 = 
(1916) 2 M.W N. 886 = 4 L W. 468 = 

18 Bora. L R. 868=14 A L J. 1103 = 
24 0 L J. 487-1 P L W. 1 = 21 C W.N. 225 = 
10 Bur. L.T. 177 = 36 I 0 420 = 
43 I. A. 249 (P C.). 

Alienation— Widow— Necessity— Onus 

of proof— Recitals in deed, whether sufficient 
evidence . 
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It is the purchaser who must support a sale 
by- a Hindu widow and there must be evidenoe 
to prove legal neoeesity as would bind the 
husband's estate. Recitals in mortgages or 
deeds of sale as to the existence of necessity 
for alienation are net evidenoe by themselves 
of the faot and io order to substantiate the 
allegation there must be scm9 other evidenoe 
whioh is external. (Mr. Ameer Ali.) Bru 
Lal v . India Kunwar. 86 All 187= 

26 M L J 443 = 18 O W N. 619 = 

12 A L J 499 = 19 C L J. 499 = 
(1914) M W.N. 403 = 13 M L.T 893 = 

16 Bom. L R. 332 = 23 I 0. 718 = 

1 L.W. 74 (P.0.) 

Alienation — Widow— Necessity— Pay • 

ment of husband's debts during his lifetime- 
Voluntary payment— Onus. 

The payment by a Hindu wife of her hus- 
band V d jbt during his lifetime must be con- 
sidered (in the absence of evidenoe to the 
contrary) as voluntary payment, and will not 
support an alienation by the widow after her 
hu9baod't death, of the estate with a view to 
disobarge her debts. The obligation lay on the 
appellant to prove that there was such liabi- 
lity and she has not satisfied it. (Lord Macn- 
aghten.) BhaWANI KUNWR v. HlMMAT 
Bahadur. 33 All. 342 = 13 OWN 466- 

13 0.LJ. 441 = 9 M L.T, 465- 
8 A.LJ 474 = 13 Bora. L R. 384 = 

21 M L.J. 611 = 10 1 0 274- 
(1911) 2 M. W.N. 445 (P.O.). 

[Oa Appeal from 30 All. 332 ] 

Alienation— Widow— Necessity — Lia- 
bility to pay —Revenue— Rebuttal. 

Where ao estate in the hands of a widow has 
to pay arrears of government revenue that 
constitutes proof of neoeesity for an alienation, 
even if government haB not taksn any steps to 
realise it by sale. But this can be related by 
showing that at that time she had other fands 
in her bands for paying the same. (R&t*<?s and 
Daniels , JJ ) LALTA PRASAD V . DARSHAN 
Singh 1924 All. 149. 

Alienation — Widow — Necessity — 

Payment of mother's debts. 

Reoital9 in a deed of sale by a Hindu limited 
owner are not in themselves evidenoe of neces- 
sity. 44 C 186 followed It is not competent 
to a daughter to alienate the estate for her 
mother's debts so as to bind the ultimate 
reversioners. Tbo reversioners are in no way 
bound by a decision against the daughters. 
(Stuart. J.) BITA RAM v. REWa Ram. 

1923 All. 866. 

Alienation — Widow — Necessity — 

Reoitals in deed— Value of . 

Though reoitals in a sale deed by a Hindu 
widow could not by themselves be taken as 
oonoluBive evidence of legal necessity, the 
reoitals coupled with other evidenoe, °^ r0 ° m ' 
etantial or otherwise, may amount to suffici- 
ent proof in the oiroumstanoes that the 
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■It y, 

traneaotioDs were binding on the family. 44 C. 
186 (P.O.) Bel, (Lindsay and 8luart t JJ.) 
Babju Prasad v. Mahomed 8hakur. 

1922 All. 126. 


— Alienation — Widow — Necessity— 

Alienation (o pay husband's lime barred debts . 

A Hindu mother, inheriting ber son's estate, 
aa euob, cannot make an alienation to pay her 
husband'd time-barred debts not charged on 
the property. ( Gokul Prasad and Stuart, JJ.) 
8HEORAM V . 0HEO BATAN. 19 A.L J. 613=* 

63 1,0, 279-43 A. 604. 

— Alienation — Widow — Necessity — 

Mitakabara Law . 

To support an alienation by widow, as being 
one for religious or oharitable purpose it must 
be proved that tbe aota intended to be perform- 
ed, were euppoaed or intended to oonduce 
spiritual welfare on tbe husband. Dedication 
of Dharmasala is a religious aot, and may 
confer spiritual benefit on tbe dedicator but it 
does not follow that it oonfers the benefit on a 
third party. The question is always one of 
faot. An aot supposed to confer spiritual 
benefit on the widow does not necessarily confer 
euoh a benefit on the husband. ( Rafique and 
8tuart 9 JJ.) 8HYAMDJB V. Bibbhadra. 

13 All. 163 « 62 1 0. 432= 10 A.L J. 812. 

—Alienation— Widow— Necessity— Busi- 
ness of husband, * 

It is a general role of Hindu Law that a 
widow in possession of her husband's estate, 
cannot alienate moveable or immoveable pro- 
pert, inherited from him except for legal 

JK-iv B °‘ ' n the 00Qrse of management 
ofberhosband a business, she oan transfer only 

«f the prudent conduct of badness requires it 
the prudent oonduot of business amounting to 
neoeesit,. The profit or loss on a transfer 
/ by B .^ dow iB Bot » *eBt of neoeseity 
JJ,) Pahalwan bingh 
». Jiwan Das. 42 All, 109-69 1 0. 162- 

18ALJ.it. 

patd for one purpose applied to another— Effect 

lhat . mon ®y advanoed to a Hindu 
It male for one legal neoesaity H used or diver 

81 1.0 885-1 O.P.L R. (H.O.) 11 9 . 
Excessive sale-lSivisibZ'esteteT Neet,silv ~ 

smmmm 

in exoese of the debt. ITiedball IS* ? aoh 
"•> Balkbishna Das T^iLThL^’ 

a HI. 33I-B0 1.0. 71-17 IX. J ja®. 


H1NDO LAW— Alienation— Widow— Nece.- 

elty. 

Alienation — J7«doio — Necessity — 

Benefit— Feeding. 

A Hindu widow 6Ucoeeded as heir to her eon 
aDd made an oral gilt of a portion of the pro- 
perty id her possession in favour of the pandas 
ol the temple of Jagannath. On her return she 
made a tormal deed of gift in which after 
alluding to the oral gift she stated that she bad 
maae tbe gift and shanhlap lor the salvation 
of her husband and bis family members aDd 
for her own salvation. Tbe portion endowed 
constituted do more than 180 parts of the 
estate. Held, that tbe gift was valid having 
been made with a view to the spiritual benefit 
of tbe widow s husband and her sons who 
were meluded in the expression “ hueband’s 
family membei8. M An alienation made by a 
Hindu widow for tbe spiritual benefit of the 
deceased will Dot be set aside merely beoause it 
was not made in oonneotion with a shradh 
oeremooy of tbe deceased. In the oaee of an 
alienation for a purpose regarded as indiepene- 
able to welfare of tbe late husband, e.g., 
Shradh, funerals, eto , the question will not b^ 

ba h a r tn P t r h»°. rlI , ?D pt0 P ett y alienated 

bear to the entire estate but only whether the 

tI ie th«l On ^ aBa , r0< t SOD9bl8 one and 8Q*‘able 
to tbe poeition of the family. There may be 

alienations made b, a Hindu widow for ^he 

d K ,0gP ^ U8 aot8 ,0r ‘ ho benefit of 
her late huebaod whioh are not in the nature 

of spiritual neoeBaities; and with regard to 

borSe'bv tb 6 ‘ he qaea ‘ ioa 01 ‘ h e proportion 
borne by the property alienated to the value of 

the entire estate beoomes pertinent. IPiaaott 

T n ^rJ Va 3h ' 33,) Kdnj Bebari La L t 

Laltd SINGH. II AH. 180-48 I.C. 817 J 

18 A L J. 9fl8. 


— Alienation — Widow — Necessity— 

Interest— High rate, necessity— 

To support an alienation from a Hindu 
widow legal Deceeaity mnet be ehown notonly 

hilh h rJ^ D f bu , talao ‘"hieing it at a ver y 
high rate of interest. It j 8 not a nffioi« n t 

Boner;*., J.) Chitar Mal „. Ram NaraTn" 

241.0. 84-12 A L J. 80S. 


not so intimately oonneoted with thJ fif™? 80 18 
as to justify it. allowance T. p,,gr,m8 8 a 

legal necessity. (Sfanfew c J Bp0nt lot 

atakhan l/l i J -> 

88 111. 288-9 I.O. 199- 

8 13. 
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HINDU LIW— Alienation -Widow— Neces- 
sity. 


HINDU LAW— Alienation— Widow— Necet- 
Bity. 


■ - Alienation— Widow— Necessity — When 

liable to be set aside. 

Where a part of the consideration for an 
alienation by a Hindu widow is for necessity, 
and there is not mush difference between the 
aotual sale price and the true value of the lands, 
the alienation is valid. (Shah, A.C.J. and 
Coyasjee, J.l Ch\nb*sappa v. Chanbasappa. 

25 Bora. L R. 1078 = 1924 Bora. 176. 

■ Alienaticn — Wi iow — Necessity — Onu3 
o/ proof —Recitals to be specific. 

• - A Hindu widow canuo: sell more than her 
interest in her husband’s property unle33 there 
ia legal necessity and the oou9 is on the par- 
ohaser to prove it. If payment of debts 19 
relied on there ought to be a recital m the deed 
of the specific iebts paid off. (Alacleod, C.J. 
and Shah. J ) MOHaN SINGH UMED RAMOL 
v. DALPATSINGH KaMBAJI 46 Bom. 733 = 
24 Bora. L.R. 289 = 1922 Bora. 31. 

Alienation — Widow — Necessity— 

Assisting reversioner — Son subsequently 
adopted. 

An alienation of her husband’s property by a 
widow to assist a reversioner in his peouniary 
difficulties is not binding on a son subsequently 
adopted by her to her husband. (Scoff, C.J. 
and R)e. J.) Ramakrishna Kuppuswnmi 
V. TRIPURBAI. 12 I C. 529 = 

13 Bora. L.R. 940. 


Alienation— Widow— Legal necessity— 

Marriage of daughter — Pilgrimage . 

A debt by a widow for her daughter's marri- 
age expeD9e9 is legal neoessity. A Hindu widow 
has a larger power of disposition for charitable 
purposes conduoing to the spiritual welfare of 
her husband. Expenses for pilgrimage leading 
to the epiritual benefit of her husband come 
under legal neoe?sity. (C/iaudduarfcir and 
Hayward , JJ.) Ganpat DOAKOO v. TULSI 
R AM 

36 Bom. 88 = 12 I 0. 271 =■ 13 Bora. L.R. 860. 


Alienation — Widow — Necessity — 

Inquiry as to—Recitils in document— Effect. 

A reoital in a mortgage efieoted by a Hindu 
widow as to necessity is cleat evidence of re- 
presentation and if there is some proof of 
inquiry, all these taken ’together are sufficient 
to support the deed. IQhose and P anion. JJ ) 
Banku Behary De v. Bissesvyab la r. 
Marwari. 1923 0al ' ® 7B - 


Alienation— Widow — Necessity— Proof 

of— Recitals in deed-Enjuiry — Burden of 


proof— Lapse of time. 

When a person claims title under an aliena- 
tion efleoted by a Hindu widow in reepeot of 
the estate of her husband the burden lies on 
him to establish either that there was legal 
necessity in (act which justified the alienation 
or that be made proper and bona fide enquiries 
and did all that was reasonable to satisfy bim- 
0 elf as to the existence of such necessity. 35 U 
420; 16 A. 420; 35 C.L.J. 116, Ref. In the 


application of this primary rale, it is to be 
borne in mind that recitals in oonveyance3 or 
mortgages of the existence of legal necessity 
are not by themselves evidence of the fact and 
there must ordinarily ba some evidence to sub- 
stantiate the allegations aliunde. 36 A. 187 ; 
37 A 369, Ref. Though lapso of time does not 
affect the question of onas of proof regarding 
legal aeceesity, it may give rise to a presump- 
tion of acquiescence or save the alienee from 
adverse inference arising from the scantiness of 
the evidenoe offered on hi| behalf. To put the 
matter in another way, when by eillox of time, 
direct evidence independent of the recital 
becomes unavailable, a recital of necessity con- 
sistent with probability and the circumstances 
assumes greater importance ; it is clear evi- 
dence of a representation to the purchaser and 
when evidence of aotual enquiry by him ha9 
beoome impossible, the recital ooupled with 
circumstances which justify a reasonable belief 
that ao enquiry would have confirmed its 
truth, is sufficient evidence to support the 
transaction. Where there is pressure on the 
estate.it is not necessary to determine whether 
the estate might have been kept free from debts 
by prudent management. 23 C. 766, 189 : This 
is so espeoially where the lender aoted bona fide 
and enquired into the neoessity for the loan. 
6 C. 843 : 20 C.L J. 23 ; 30 C.L.J. 56 ; 19 0. W. 
N. 80, Ref. Where the transaction wa9 in the 
main (or legal neoessity it would not be impea- 
chable on the ground that a smaller sum would 
have been sufficient to remove pressure at the 
time. 97 GW.N.-865 (P.C.), Ref. (Mockerjee 
and Rankin , JJ.) Chandra KlSORE Datta 
MAJUMDAR t>. KUMAR UPENDRA CHANDRA 

CHOUDHURY. 37 G.L.J. 319= 1923 Cal. 863. 


Alienation— Widow— Necessity— Proof 

\f— Recitals— Value of* 

Where a Hindu widow exeouted a sale more 
hao 40 years ago and Ubo 9ale was recited to 
jo for legal necessity and the transaction was 
jot impeached by the then reversioners during 
he widow’s life time, held % that the presumption 
vis in favour of the existence of a legal noces- 
iity as reoited in the deed in question and that 
t was not oompetent to any person other than 
he nearest reversioner to avoid the sale. 
Walmsley andGhose.JJr) JABEDALI SHEIKH 

I. PBA6ANNA KUMAR NAG 

27 C. W.N. 433 = 1923 Oal. 423. 

Alienation — Widow — Necessity — 

Posthumous son — Position of. 

An unborn child, is treated as born, only 
vhen it is for its benefit, but is not considered 
k3 born lor the benefit of third persons. Too 
itle of a posthumous son must operate retroa- 
ctively to the time of death of his father 
md his rights, in oase of alienation of the estato 
>y bis mother before his birth, are tho same aa 
iis rights in the event of a partition before bis 
leath. He is not bound by an alienation by 
fie mother, of his paternal estate before hm 
firth. (Mookerjee and Panton, JJ-) KOS °“ 
iOMABI V. DASABATHI. 8« C.L.J. oAl. 
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HINDU LAW— Alienation— Widow— Neoei- 
•Ity. 

Alienation — Wtlow — Necessity — 

Lease by widow mother —‘Burden cf proof* 

The adult sons of a widow are not bound by 
a lease given by her of their property where 
there is nothiog to show that they roceivcd any 
benefit therefrom. The minor eons oao be 
bound by it if there was legal necessity or bene- 
fit to the minor, the burden to prove wbioh is 
on the person taking tbe leaso. (Chatterjee 
and Newbould, JJ.) Hem Chandra Roy v. 
8HA6HI BHUSHAN. 68 I 0. 8S3. 

Alienation— Widow— Necessity— Proof 

ol— Recitals of —Reversioner joining in aliena- 
tion— Estoppel. 

The mere fact that a conveyance of a portion 
of her husbaod’e estate ie executed jointly by 
a Hindu widow and the then next reversioner 
does not by itself oreate an indefeasible title in 
favour of tbe vendor. He must prove legal 
necessity or suoh bona fide inquiry as entitles 
him to protection from a Court of Equity. A 
mere reoital in the deed as to the existence of 
auoh noce9sity by itself, is insufficient. The 
oonourcenoe of the then next reversioner is a 
presumption in favour of tbe validity of the 
transaction. Whore the oreditor is not shown 
to h*76 made a bona fide inquiry, he must 
prove that there was an aotual pressure on the 
estate or danger to be averted 9uch as a 
threatened suit on a genuine debt, an out- 
standing dooreo or an impending ealo which the 
widow had no funds to meet. Where per«on3 
contesting an alienation by o Hindu widow 
olaim not through their father but direotly as 
reversioners to the estate of the last male owoer 
they are not precluded by any rule of estoppel 
from disputing the validity of the alienation 
nor are they affeoted by the oiroumstanoo that 
they had, after the death of their father aod 
before the death of the widow taken by 
inheritance land transferred by the widow by 
way of gift to their father. [Mookerjee and 
Panton , JJ.) RAMES CHANDRA ohakbavarti 
n. 8ABI BHUSAN UPADBYA. 33 Q.W.N. 1025- 

83 1.0. 881-30 G.L.J. 88. 

— -Alienation — Widow — Necessity— Proof 

of— Recitals of legal yiecessily— Alienation if 
may bind reversioners— Estoppel — Ratifica- 
tion, 

The recitals of legal necessity in an aliena- 
tion by a Hindu widow made more than 40 
years before suit could not be given the woight 
attaohed to similar recitals in 44 Cal. 186, in as 
much as evidence wag available as to the poou- 
niaty condition of tbe estate at the timo of the 
alienation and it was made to a porson who in 
faot managod the estate for the widow. The 
alienation, in this. case, a permanent Ijara, 
was not made for legal necessity nor was it 
binding on the reversioners apart from legal 
necessity as being for the “ benefit of the 
estate. 11 40 Mad. 409, Ref, The reversioners 
did not by getting themselves substituted at 
<the legal representatives of the widow in 


HINDU LAW— Alienation— Widow— Neces- 
sity. 

a suit for arrears of Ijara rent which had fallen 
due in her lifetime, ratify the Ijara. [N. R. 
Chatter jee and S'mither # JJ.) UPENDBA KIS- 
HORE MANDAL V . NOBO KlSHORE MaNDAL 

48 1 0. 993 = 28 O.W N, 6ft. 

Alienation — Widow — A’ecessifj/ — 

Proof of . 

The propriety of an alienation by one of 
several limited owners of a portion of the pro- 
perty in her separate possession should be 
determined with reference to the separate por- 
tion in her possession. [Richardson and 
Walmsley, JJ.) Shyamdab ROY Chowdhory 
V. RADBIKA PRASAD. 22 C W N. 818 = 

47 I C. 83i = 29 C.L J. 24. 

Alienation— Widow — Necessity— Debts 

of husband— Permanent lease . 

A Hindu widow has got powers to grant a 
permanent lease to discharge a usufructuary 
mortgage of her husband. 3G I.C. 420, P.C., 
Rel on. (Fletcher and Shamsue fluda, JJ.) BAl- 
KUNTHA NATH BANKER V. SaTIBB CHAN- 
DRA BHOSAN. 46 1 0 875. 

— Alienation — Widow — Necessity — 

Maintenance, 

A Hindu widow is not bound to inour debts 
for her maintenance. 8bo m*y sell a portion 
of the property instead of mortgaging tho 
whole for such purpose. <Chitty and Smither , 
JJ.) Kulak Ohandab Dasv. Kula Chan- 
dra Das. 46 I.C. 269. 

Alienaliott— Widow— Necessity — Test 

—Wordly purposes and promotion of spiritual 
welfare , disfinefio* between. 

The test to be applied, where an alienation 
made by a limited owner is impeaohed, ie whe- 
ther the transaction is fair and proper, lawful 
and valid, and justified by Hindu Law; neces- 
sity is only one of the phases of the test of pro- 
priety. The widow has a larger power of dispo- 
sition (or religious or oharitable purposes or 
for purposes whioh are supposed to oonduoe to 
the dViritnal welfare of hor husband than what 
she possesses for purely worldly purposes. A 
Hindu widow, daughter or mother, is entitled 
to alienate a small portion of the estate in her 
hands for religious purposes. Case law disouaa- 
ed. The disposition for the performauoo of a 
work of reoognised roligious merit, is lawful, 
valid and proper, especially where the area 
alienated does not constitute au unreasonably 
large fraction of the entire estate. ( Mookerjee 
and Newbould , JJ.) KHUBLAL Sinoh v. 
Ajodhya Misser. 43 Oal. 574 = 

31 1.0. 433 = 29 CL J, 345- 

Alienation— Widow —Necessity— Gov - 

trnment revenue . 

Government roveuuo and other Government 
demands, aro a necessity justifying alienation 
if they oaonot bo met out of the income. 
( 8harfuddin and Ooze, JJ.) Gajadhar Par- 
SHAD 0AHU V . BINDUBASHINI PEBSHAD, 

99 1.0. 181* 
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HINDU LA W— Aliena ti on— Widow— Neces- 
sity. 


HINDU LAW— Alienation— Widow— Necei- 

•Ity. 


Alienation— Widow -Necessity — in- unless 


quxry. 

An alienee from a Hindu widow mu9t prove 
either legal necessity therefor or a bona fide 
inquiry as to the legal necessity. ( Mookerjee 
and Beach:rott, JJ.) Rameshwar Mandal 
V. Pbovabati Debi. 20 0 L J. 23 

25 IC 81-19 C.W.N. 813. 

Alienation — Widow— Necessity— Pil- 

grimaqe to Gang* — Feast to Brahmans — 
Legal necessity, 

A Hindu widow is justified in alienating her 
husband's property in making a pilgrimage to 
GaDga to perform Sradh ceremony and feast- 
ing Brahmans after the ceremony. I Mookerjee 
and Btachcroft. JJ.) Deno Nath GOSH v. 
Hrishikesh Pal. 18 G.W.N. 1303 = 

24 I C. 670 = 20 CLJ 285. 

Alienation — Widow — Necessity — 

Barred debts. 

8ale 6ona fide made in satisfaction of a debt 
which, had it not been barred, would have 
made the sale one for purposes, is not by the 
mere fact that the debt is barred, voidable at 
the option of the reversioners. Alienation for 
house hold expenses during and in anticipation 
of famine is for necessity. iCcxe and Chatterjee , 
JJ.) Khojendba Narayan Singh v. Santo 
LAL. 22 I C. 669. 


Alienation— Widow— Legal necessity— 

Inquiry— Nature of. 

Inquiry from widow without reference to the 
creditors mentioned in the deed is not suffi- 
cient to proteot the alienee. 

Chatterjee , JJ.) JANBHAI 
8UAR. 


(Holmwood and 
v. BALBHADRA 
10 1.0 330 = 
15 C.W.N. 793. 


Alienation— Widow— Nicessity— Just 

debt — Sale of equity of redemption . 

The plaintiffs sued for a declaration that a 
sale of ancestral property by the widow of one 
J would not afleot their reversionary rights, J 
originally mortgaged, the land for Bs. 1,600 in 
1903. The mortgage was converted into a sale 
by the widow in 1910, the consideration being 
Re. 1,500 due on the mortgage, Rs. 1,22113 
due as interest and Rs. 24 6pent on repairing a 
well and due from the mortgagor under the 
terms of the deed of mortgage. Held : that the 
widow bad no necessity to sell the equity of 
redemption, the debt being a charge only on 
the mortgaged land and not being recoverable 
from the person or other property of the mort- 
gagor, and that the interest due under the 
mortgage was not a just debt, as held in 66 
P.R. 1900, F.B. {Scott- Smith, J.) BODH Raj 
v . Raja Singh. 1923 Lah. 663. 

Alienation — Widow — Necessity- 

Partial necessity. 

If in the case of a sale by a widow a small 
portion of the purchase money was not 
required for urgent necessity, it does not follow 
that the itself was not due to necessity, 


it could be reasonably presumed or 
unless it is proved that the sale of a lesser 
area for the exact amount required for neces- 
sity was feasible (case law dieoussed). The 
principle is applicable with all the more force 
to the oaae of au alienation by a male pro- 
prietor. (Afartineau and Brasher , JJ.) Gokha 
Ram v. Bham Lal. 3 Lah. 428 = 

1923 Lab. 268. 


Alienation— Widow — Necessity parti - 
ally proved — Conversion o/ sale into mortgage . 

The sale of immoveable property by a limited 
owoer ought not to be converted ioto a mort- 
gage merely because a trifling portion of the 
consideration was paid in cash for onrrent 
expenses and was not proved to have been for 
necessity. 130 P.R. 1906 and 8 P.R, 1908 
loll. {8coU-8mit)i and Brasher, JJ). Hassan 
Muhammad v Mahanda. 5 Lab. L J. 292= 

1928 Lah. 245. 

Alienation— Widow— Necessity— Bulk 

of the consideration for necessity— Form of 
decree . 

A Hindu widow is not alwayB bound to sell 
exactly for the amount for which there is legal 
necessity. In eaob case the oonrt has to see 
whether having regard to the circumstances the 
alienation was a proper one. 1 B. L. R. 201, 14 
C. W. N. 895, Ref. The role that a widow 
should not alienate in anticipation of a. 
necessity is not an inflexible rule. What is to 
be seeu is whether io the particular oase, the 
widow has dealt fairly towards the expeotant 
heir. Even granting that a minor portion of 
the consideration is not proved to have been 
taken for legal necessity, tbe alienation ought 
to be upheld. 26 I. O. 178 J 26 I. C. 418, Ref. 
{Abdul Raoof and Marlineau , JJ ) Naman 
Mal v . HAR Bhagwan. 2 Lah 357 = 

1922 Lah. 317. 


■ Alienation — Widow — Necessity — 
Future necessity . 

A Hindu widow is not oompetent to alienate 
her husband's estate in order to raise money 
for a future oeoeesity. A daughter’e marriage* 
which is not likely to take place for several 
years to oome is not a necessity. 46 P.R. 1912 
Foil. Where there is a mortgage on the estate 
but there is do pressure from the oreditor tbe 
widow is uot justified in selling immoveable 
property for paying eff the mortgage and keep- 
ing tbe balaoce on her bands in anticipation 
of future necessity. 31 Mad. 153 Diet. (Abdul 
Raoof and Martineau, JJ.) BALLA 8INGH v. 
Gubdit SINGH. 3 Lah. L J* 464. 


Alienation — Widow — Necessity — 

Proof— Debt paid to third person. 

Under the Hindu Law, a widow cannot alien- 
ate immoveable property inherited by her from 
ber husband except for special purposes or for 
religious and obaritable purposes or for those 
whioh are supposed to oonduoe to the spiritual 
welfare of ber husband. The payment of a 
debt contracted by tbe widow from a third. 
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HINDU LAW— AUenation— Widow— Neces- 
sity. 

parson does not of itself justify ao alienation by 
her of immoveable property. (S&adi Lai and 
Martineau , JJ) Gowabdan Das t>. Vibu 
MAD, 1 Lab. 48-00 PL R. 1620 = 

83 I.Q. 847 = 41 P.W R. 1920. 

• Alienation— Widow — Necessity — Rifi- 
qious purpose— Ezcmive alitnaiion . 

Whether or not an alienation by a Hindu 
widow Is for spiritual benefit of her deceased 
husband, whether or not the amount of proper- 
ty alienated is excessive, are questions to be 
decided according to the relative values of the 
total estate and of ibe properties alienated. 
There ie no justification for a sardarnx making 
an endowment for the establishment and up 
keep of a langar and sadabari, 4 All. 482 ; 
32 Cal. 473 ; 42 Cal. 606, and 17 O.W.N. 782 ; 
43 Cal. 674, Ref. {Scott Smith and Broad • 
toay % JJ.) Gahl 8ingh v surjan Bingh. 

64 l.C. 953 = 143 P.R. 1919. 

— Alienation— Widow— Necessity— Con- 

duct ol reversioner . 

If the reversioners admit the existence of 
debts at the time of mutation after sale in the 
widow's lifetime, they cannot impeach the sale 
after her death as being without neoesaity. 
(Scoff-Smifh and Wilberforce , JJ.) AUTAR 
Singh u, Harbhajan Das. 80 1 0. 80. 

Alienation— Widow— Necessity— Par* 
tial necessity— Suit by reversioner— Form of 
decree . 

The proper form of deoree in a suit to eel * 
aside alienation by a Hindu widow in case the 
alienation is partly justifiable ; is to declare 
that the alienation shall not affect the 
reversioners interest exoept for the amount of 
consideration wbiob is found to be binding, 
(GAeuts and 8hadi Laf, Jjj Radba Rani v. 
GUJaBAMaL. 40 I.Q, 496. 


Alienation— Widow— Necessity— Con- 
version of mortgage into sale . 

A sale exeoated in consideration of a mort- 
gage of the property sold must be deemed to be 
without consideration ioasmuob as the oonvsr- 
iion of the morigaga into a sale is not supported 
by any oocmderUioo. fScoff-SmifA and Shadi 
Lal t JJ,) rajkndra Singh v abdud 
GHANI * 40 1.0. 06-23 P.R. 1917. 

Alienation — Widow — Necessity — 

Payment of mortgage debt of next reversionary 


A widow is not justiflad in selling I 
busband s property to pay off the morlg* 
fleht due by the next reversionary heir of | 
husband. ( Shah Din , 0.J.1 8 ARAD ABA 
MODAN, 69 P.W R. 1917-39 1 0. 781 

142 P.L.R. 19 


aculni 

A widow has no tight to alienate tho property 
ol her husband, even if tho property was not 

Vol. ni-ai 


HINDU LAW— Aliena! Ion— Widow— Necea- 
alty. 

ancestral exoept (or neoeasity. 114 P.R. 1907 ; 
14 I.O. 71 5 13 1.0. '117, Re(. [Broadway, J.) 
FATTO t>. PABTAPI. 39 1.0.642=* 

18 P.W.R. 1917. 

Alienation— Widow- Necessity— Major 

portion binding — Small sum spent on Chau* 
barkh ceremony of last male owner's second 
wife— Reversioner— Estoppel. 

The sale by a widow o( whiob a large major 
portion ol the consideration was proved to be 
(or neaaasity and a portion was spent (or 
Chaubarkh ceremony of the last male owner's 
6ecood wile in whioh plaictiS took part and 
himeell reoeived a part o( prioe, was held valid 
and the vendea was exempted (com proving the 
nse of a 6mall sam in view of plaintiff's 
conduot. (Shod. Lai, J.) Rodu s. Daropati, 

33 1.0. 999 = 27 P.W.R. 1918. 

Alienation— Widow— Necessity— Debt 

—Marriage. 

A sale by the widow of the anoeatral house to 
dieoharge the debt oontraoted long ago by her 
husband is valid. Money borrowed (or Ibo 
marriage of an agrioulturiet’s daughter is (or 
legal neoeesity. (.Johnstone, G J. and Shah 
Din, J.) JlWANA v. Nathu. 38 I.O. 086- 

17 P.W.R. 1917, 

" ~ ' — Alienation— Widow— Necessity— Mar- 
riage of daughter. 

A Hindu widow has no power to alienate her 
husband's property in order that she may 
return a sum ol money (or her ohild’s marriage, 
whioh marriage is not likely to happen (or 
many yeara to oome. No alienation oan be 
made (or providing (or her future maintenance. 
92 Bom. 577 Bel. on, {Johnstone and Rattigan. 
JJ.) Takohand ti. Gopal Devi 

4B P R. 1912 = 127 P L.R, 1B12- 
131.0. 432=180 P.W.R. 1812. 


T7”“T7f uenacww— Widow -Necessity- Par- 
tial— Right of alienee lor possession. 

Where there is only partial necessity proved 
for a mortgage by a widow, the mortgagee ia 
not entitled after the widow's death, to recover 
possession of the property from the reversioner 
not even a (raotion o( it proportionate to the 
amount found to be (or necessity. The rever- 
sioner ie, in suoh a case in the position o( a 
party to a oontraot whioh haa not beau 
oompletsd by the other party. (Rsid. a J. 

and Shah Dm. J.) Kbaiba v MaUla. 

49 P.R. 1911-186 P.W.R 1911- 
11 I.Q. 191-213 P.L R, 1811, 


Alienation - Widow — Necessity- 

Woman s eeUxte-Emte given for maintenance 
to a married daughter. 

Quare.— Whether a married daughter oan 
dispose of property whioh she inherits on th. 
death of her father (or the purpose of her 0 ti£ 
maintenance. (Abdur Rahim and Moor!. 
8HANMDQA VBLAYUDRAN CBBTTY V 
KOYAPPA OHBTTIAB. (1920) M.W.R fl7 J. 
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— — Alienation — Widow — Necessity — 
—Proof of — Lapse of time . 

In the oase of alienations by a limited owner 
the onu9 is on the purchaser to show necessity. 
The Court may consider the evidenoe favour- 
ably owing to lapse of time but it is of no use 
when there is no evidence of necessity, (Spencer 
and Seshigi'i Aiyar , JJ.) KUNJABU YEN- 
KATABAMANAYYA V. DEJAPPA RONDE. 

22 M L T. 233 = (1917) M.W.N. 679 = 
6 L.W. 330-42 I C. 340-31 M. L J. 319 

Alienation - Widow - Necessity — What 

13. 

The income of a widow is an important 
faotor to be determined whether an alienation is 
for necessity. The private expenses of the 
widow are not properly necessary ; and main- 
tenance ought primarily to be paid out of 
inoome and so the onu9 is on the alienee to 
9bow that the alienation of the corpus for these 
purposes wa3 necessary. The expenses of liti- 
gation on account of an unlawful act of the 
widow are not necessary. (Spencer and 
Krishnan , JJ.) Bbuvaraba Iyengar v. 
NATESA IYER. 3 L V. 127 = 37 I.O. 763 = 

(1917; M.W.N. 40. 

- Alienation — Widow — Necessity — 
Improvident transaction— Absence of good faith 
— Improvements . 

A Hindu widow sold immoveable property of 
her husband toe a low prioe for debts cf her 
husband cn a mortgage of those properties 
which were being gradually wiped out* from the 
usufruot. The widow's real objeot was to get 
some ready cash into her hands and the alie- 
nees were not ignorant of the real object. Held, 
the alienation was invalid against the rever- 
sioners. The existenoe of a debt due by the 
husband's estate on the date of the sale, does 
not entitle the widow # to sell away a portion 
of the property, if the sale would be imprudent. 
An alienee under suoh an alienation who is not 
a bona fide alienee is not entitled to improve- 
ments. ( Sadasivi Iyer and Phillips , JJ.) 

MUDDUSAWMI SIDDAPPA V. BHASKAR LAK- 
SHMI NABASAPPA. 29 M.L.J. 357 = 

18 M.L.T. 223 = (1915) M.W.N, 631 = 
30 1.0. 853 = 2 L V. 738. 

— Alienation — ' Widow — Necessity — 

Barden of proof on alienee — Attashment by 
creditor— Onus. 

The burden of proving that an alienation by 
a widow is binding on the reversioner is on the 
alienee. But if a creditor of the husband 
attaohes property which had been alienated by 
the widow, the onus is on him to show that 
the alienation was nomioal and without 
consideration, and conveys only her life estate 
and that the remainders could be validly 
attached. ( Sadasiva Iyer and Tyabji , JJ.; 
SEGU GBIDAMBABAMMA V. 8ABEDDI HU8AI- 
NAMMA. 89 Mad. 365 = 29 M.L J, 516 = 

(1910) M.W.N. 817 = 18 M L T. 391= 
80 1.0. 101=2 L.W. 952. 
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-Alienation - Widow - Necessity - 

Io the cage of a sale by a widow the mere 
faot that a portion of the puroha9e-m>Dey was 
not required for urgent necessity. It does not 
follow that the sale itself was not for necessity 
unless it could be reasonably presumed 
or unless it is proved that the sale of a 
lesser property for the exact amount was 
feasible. (Sadasiva Iyer and Napier, JJ.) 
KANNU CBETTY V. AMIRTBAMMAL- 

26 I.C 418 = 1 L.W. 877. 

Alienation— Widow— Necessity— Proof 

of— Old transaction— Burden of proof . 

Courts should approach the evidence as to 
necessity adduced in respeot of an old alienation 
of a Hindu widow with a much more indul- 
gent mind than where the alienation attacked 
took plaoe only a few years before suit. 18 
W.B 77 ; 6 M I. A. 303 ; 25 Cal. 103 ; 35 Mad. 
103; (1912) M.W.N. 559. Foil. (Ayling and 
Sadasiva Iyer, JJ.) KANTBU v. DA A UPA- 
DYA. 26 1.0. 376. 

- Alienation — Widow — Necessity- 
Interest on debt. 

A widow can alienate her husband's property 
for the purpose of paying the interest doe by the 
husband if ehe cannot pay it from her usual 
inoome. (1913) M.W.N. 275 ; 18 M. 113, Foil. 
( Tyabji and Spencer . JJ.) 8AKBIREDDY 
APPALASWAMY V. 3AKBIBEDDY VENEANNA. 

24 I 0. 334=(1914) M.W.N. 488. 

Alienation — Widow — Necessity — 

Partial. 

Where an alienation by a Hindu widow is 
found to be for justifiable necessity only for 
part of consideration it binds the reversioners 
to that extent. 18 Mad. 113, Foil. (White, C.J. 
and Wallis, J.) GOVINDA NADAN V. 
VASUDAVA NADAN. 18 1.0. 383. 

Alienation — Widow — Necessity — 

Future necessity . 

A Hindu widow has no right to sell her 
husband's property for a consideration to be 
received by her unless there is any urgent 
necessity in the near future. (Sundara Iyer , J.) 
In re Velappa Gousdan. 

13 1. 0. 610 = (1912) M.W.N. 196. 

Alienation— Widow — Necessity— Bur- 
den of proof— Anticipating wants . 

Onus of proving the binding nature or the 
alienation is on the purchaser. A widow caD- 
not mortgage her husband's property and raise 
a loan to be kept in deposit with the tender to 
be drawn by her as legitimate occasion arises 
from t : me to time. ( Krishnaswami Aiyar and 
Ayling , JJ.) Appajee v . Ramacbarlu. 

9 M.L T. 307 = 10 1 0. 676 = 
(1911) 1 M.W.N. 287 

— Alienation — Widow —Necessity — P res- 

sure— Demand by creditor. 

Actual demand by a creditor is not neoessary 
to justify a widow in selling her husband's 
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•tty. 

property lo di6oharge a debt. Where interest 
on a debt of Ea. 400 amounted to R3. 300 held 
the widow aoted prudently in discharging such 
debts by an alienation. ( Benson and Qundara 
Aiyar, JJ.) MUTHU KRISHNAN CHBTTY v. 
ANNAPURNATHAOHI. 9 10 803 = 

9 ML.T. 313 


• Alienation— Widow— Necessity — Reli - 
gicua rites, 

A Hindu widow is entitled to the C09t of per- 
forming Virthams usually obser-ed by widows. 
23 Cal. 723, Ref. ( Benson and Sundara Aiyar, 
JJ.) SUBRAMANIA AIYAR V. MUTHAMMAL. 

21 M L J. 482- (1911) 1 M.W.N 200 = 
9 l.C. 614 = 9 M L T. 3 f 6. 

Alienation— Widow — Necessity — Sale 

to discharge incumbrances. 

I 'Bile of a portion of the estate by the widow 
to save the remaining portion from being lost 
is valid, when the inoumbraooes are heavy and 
the inoome does not oover tho interest of the 
debt. (Benson and Abdur Rahim, JJ ) BAPPU 
RAJU u. KONDU RAJA. 9 l.C. 324 = 

9 M.L T. 220. 

—Alienation— Widov;— Necessity. 

Legal neoessity has to be proved by those 
who receive the benefit of the alienation by a 
person with qualified power. (Dhobly, A.J.O.) 
JA1BAM v. VENKVTRAO. 1922 Nag. 101. 

— — Alienation — Widow — Necessity — 

Alienation in excess o/ legal necessity . 

Exoessive alienation over legal neoeasity by 
a widow may biod reversioners. The test is 
whether the sale is justified by legal neoessity. 
If it is, and if the amount that is legal and 
necessary to raise praottoally constitutes the 
whole of the consideration then reversioners 
cannot set aside the alienation. ( Pridsaux , 
AJ.O.) PADMU SINGH V. BADBA BAl. 

57 l.C. 673. 

— Alienation — Widow — Necessity — 
Debts— Interest in excess of amount— Damdupat 
— Berar, 

A Hindu widow in Berar oannot alienate 
her husband’s property for paying interest in 
excess of what was legally recoverable under 
the rule of Damdupat whioh is in force in 
Berar. (Aflffra, J.) Ramohandra v. Mt. 
RADHA, 26 I.O. 398 = 10 N.L.R, 91. 

--■—Alienation — Widow — Necessity — 
Proof of— Recitals in deeds . 

Reoitals in deeds oannot by themselves be 
relied upon for the purpose of proving tho 
ascertainment of facts whioh they contain, for 
it is obvious, that if euoh proof were per- 
mitted, tho rights of reversioners oould always 
be defeated by the. insertion of carefully 
prepared recitals. Where all the original 
parties to the transaction are dead, all those 
who oould have given evidenoo on the relevant 
(points have grown old, or passed, away, a I 


HINDU LAW— Alienation— Widow — Necea- 

lUy. 

recital consistent with the probability and 
oiroumstances of the oase has greater import- 
ance and cannot be lightly set aside. But 
where the person in whose favour the sale was 
eflected was alive and w*9 examined and 
disbelieved by the Ccurts below, the recitals 
ought not to oarry much weight. ( Kanhaiya 
Lai, 3.0.) Qamar Jeban Begaai y. Ban- 
SIDAR. 72 l.C. 1016 =9 O. & A.L.R. 341. 

- Alienation— Wtdow — Necessity —Par- 
tial— Effect of— Sale and mortgage. 

Where the entire consideration foe the sale 
effected by a Hindu widow except a portion of 
it, is shown to be for neoessity^ihe vendee 
cannot be doprived of tbs rights of his purchase. 
In case of mortgage, such question doss not 
arise beoauae reversioDera can sue for redemp- 
tion on payment of amount for which they 
may ba held liable. (Stuart and Kanhaiya 
Lil , A.J C.) BHARATH 6INGH f.- MUNNU 
8INGH. 2 U.P.L R. (J.O.) 93 = 35 1 c. 291 = 

7 O.L.J. 131. 

Alienation— Widow— Necessity — Re- 
versioner joining In mortgage by widow . 

Legal necessity will be presumed in oase of 
a joint mortgage by a widow and the reversion- 
ers whioh oan be regarded as an evidence of the 
assent of the roversionera until the presump- 
tion is not rebutted, the reversioners oaouot on 
succeeding to the reversionary rights impugn 
the mortgage thus made. ( Kanhaiya Lal t 
J.C.) Bhagwana v. Rameshwar. 

22 O O. 260 -53 1.0. 674=6 O.L.J, 460. 

—— -Alienation — (Vidow — Necessity — Rate 
of interest . 

The lender of money to a widow unless act- 
ing mala fide is not bound to inquire into how 
the neoessity for the loan was brought about 
and oan recover it even though the widow be at 
fault. A very high rate of interest cannot be 
reoovered by him unless oause is shown but 
reasonable rate is to be allowed. ( Lindsay , 
J.C.) Dwaraka Prasad v. Prithipal 
B ingh * « 1.0. 105 = 3 O.L.J. 271. 

IPidow— Necessity— Proof 

of— Recitals in deed. 

Very strict proof of neoeseity oannot be 
required of persons holding under deeds of 
transfer exoluded by a Hindu widow long before 
they are challenged. The Court can in such 
a case presume neoessity. Where money is 
advanced for neoessity it is not esBontial that 
the deed should reoite that fact. (Lindsay. 
J.O.i raj Bahadur Lal v. Bindeshri. 

46 I.O. 344 = O.L.J. 219. 




w w v 






plus fund. 

Where under a transfer of propotty by a 
Hindu widow for nooeasity, the oon B ideraiiou 
ib lett with the transferee for satisfying it but 
owing to hie failure it is otherwise satisfied the 
transfer bsoomes void and the revareionors are 
entitled to reoover property without paying 
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anything. When the purchaser ba3 bona fide 
parted with money to meet a legal necessity, 
it should be refunded to him with interest 
when the transfer is avoided. Where a widow 
ahanate3 property fc: legal necessity and leaves 
the consideration amount in the hands cf the 
transferee for satisfaction cf that necessity, the 
transferee having the control and application 
of the consideration money is bound to see the 
money was p^perly applied in discharge of 
the necessity. 19 Cal. 311. (P.C.), Ref. to. 
( Kendall and Kmhaiya Lai, A.J.Cs.) KaNCHAN 
Kan war v. amab Singh. 

25 I.C. 806 = 1 0 L J. 475. 

-Alitnation— Widow — Necessity— Far • 

lial— Bight cf reversioner. 

Where a mortgage by a widow was found to 
be necessary odIj in part it is gocd ODly to 
that extent as against the reversicner, but the 
reversioner cannot redeem within the period 
during which the widow herself cannot. ( Lind - 
tay, J, C.) Gaya Din Upadhya v. Tbiloki 
Nath Singh. 22 1C. 261 = 16 0 C. 2e3. 

Alienation— Widow — Necessity- Proof . 

Mere allegation by a widow that the money 
was borrowed by her for expenses of funeral or 
for payment of revenue is not by itself suffi- 
cient to bind the reversioners. Where a widow 
borrows for expenses of her daughter’s marriage, 
it must be proved that the income of the pro- 
perty held by her was not enough for her to 
live on and that it wa3 necessary to borrow. 

[ Evans , J.C) BINDI v. BALDEO. 12 I.C. 336. 


Alienation— Widow— Necessity— Loan 

for daughter's marriage. 

Mere borrowing oy a widow for her daugh- 
ter’s marriage is not a legal necessity unless the 
strained oiroum3tances of the widow's finances 
be proved by evidence to create the uecessity 
for the loan. (Dawson Miller, C. J. and Mullick , 
J.) AJT1 CHAUDHURI V. JANAK LAL CHAU- 
DHURl. 1923 Pat. 332 = 1924 P. 333. 


Alienation— Widow — Necessity — Bur - 

den of proof . 

When property is alienated to m:et the ex- 
penses of litigation to protect the estate, it 
must be shewn that at the lime of alienation, 
there was no money in the hands cf ibe widow, 
and the burden of proving it lies on the credi- 
tor. 'Das ani R:«s, JJ.) NABAIN SINGH t* 
8ABJCG SINGH 60 I C. 436. 


— Alienation — Widow — Necessity — 
Daughter 9 s marriage. 

There is no legal necessity for a widew to 
mortgage the ea&ie to secure funds for her 
daughter's marriage, until the marriage bag 
been fully settled. (Miller, C J. and Fester, J.) 
RAMYAD PANDaY V. R*MBIH*BA Pan^e. 

4 Pat. L J 734 = 51 I C 357 = 

1920 Pat 83. 


— Alienation — Widow — Necessity — Pay- 
ment oj rtnU 
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sity. 

Payment of rent is olearly a legal necessity 
but a sale of immoveable property for the pur- 
pose of discharging an obligation to pay rent is 
not necessarily justified ou suoh grounds and 
unless it can be shown that there was no other 
ostensible means of satisfying a rent decree 
except by allowing the property to be sold at 
auction, it cannot be held that the sale of the 
property as distinguished from the obligation 
to pay the rent decree was justified by legal 
necessity. Id C W.N. 644, Ref. { Miller , C .J, 
and Adami , J.) MUSSAMMAT Dhania v . 
HaKAYAT PANDEY, 52 I.c. 316, 

Alienation— Widow— Necessity — Test 

cf. 

The pressure ou the estate, benefit conferred 
on it, and the needs of those entitled to main- 
tenance should be considered in considering 
the question of legal necessity. (Affcinson and 
Manuk, JJ.) Dhumunmibain v. Nirsu Ojha. 

50 1.0 101. 

Alienation — Widow— Necessity— Proof 

cf— Recitals, value of. 

Recitals in a document are not always suffi- 
cient to prove legal necessity. (Roe and Coutts, 
JJ.) Bishen Dayal Singh c. Mt. Jaisai 
KUEB. 43 I.C. 743 = 1918 Pat. 323. 

Alienation— Widow— Necessity — Gaya 

Shradh. 

The performance of a Gaya Bhraah is a legal 
necessity which will justify an alienation if it 
is 6hown that the expenses of the Shradh could, 
uot bavo been met out of the funds in the 
hands of the widow. (Roe and Coults, JJ.) 
Babu Bishen Dayal Singh v. Mt. Jai- 
SEBI Kueb. 48 I.C. 745 = 1918 Pat. 323. 

AJisnafion— Widow— Necessity — En- 
quiry-Recitals. 

Actual existence of neceesity is uot necessary, 
to justify an alienation by a Hindu widow. It 
is enough if a representation had been made to 
the purchaser as to the existence of necessity 
and he had aoted honestly after satisfying, 
himself by proper inquiry. Recitals are evi- 
dence of the representation and when proof of 
enquiry has become impossible owing to lapse' 
of time, the recital coupled with the other 
circumstances would be sufficient to support 
the alienation. (Chapman, Atkinson a id Aft 
Imam, JJ.) Bahadubo. JagebNath Pbasad 
( 1918) Pat 181 = 3 Pat. LJ 199- 
46 I.C 749 = 4 Pat. L W. 877 ,F.B.). 

A fie nation — Widow — Necessit y — Onus 

—Cos's of litigation . 

Under Hindu Law the onus of proving the 
necessity for a loan contracted by a limited 
owner is on the lender and to discharge this 
onus he must show not merely that the objeot 
of the loan was a legitimate one but also that - 
the funds available to the limited owner were 
insufficient to meet the necessity. If befalls 
to prove legal necessity he can still succeed by 
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alty. 

showing that he made enquiries and was honest- 
ly satisfied that such necessity existed. Coats 
of litigation are a recognised head of necessity 
bat the power to borrow therefor is limited. 
(Miller, C.J. and AH Imam, J.) RADHA 
KlSHAN RAI V . NADRADTAN LAD 

48 I C. 627 = 3 Pat. L.J. 622. 

Alienation — Widow — Necessity — 

Afarr»a00 of daughter. 

The marriage of a daughter is a religious act, 
the expenses of whioh should be obarged by the 
widowed mother on the husband's property. 
( Sharfudiin and Roe , JJ ) Narain Bakti 
KUNWARI V . RAM DHARI SlNQH. 

20 C.W.N. 734 = 1 Pat. L J 81 = 34 I 0. 177 = 

3 Pat. L.W 377 

—Alienation — Widow — Necessity — 

Maintenance . 

Where the income is not sufficient for the 
widow's future maintenance she can alienate 
for that purpose. She is not bound to wait till 
she incurs debts for suoh maintenance. 8ho 
must be allowed some latitude as in the oaso of 
the manager of a family. (Pratt, J.O. and 
Fawcett, A.J.C) MOTI 8INGH v. GOBHO 
Mal. 30 1.0 963-9 SLR. 69. 

Alienation — Widow— Rellnqulihmont. 
Alienation— Widow— Relinquishment. 

Alienation with ooneent of the next heirs 
may be sappotted as a relinquishment and 
consequent acceleration of the interest of the 
oonsootiDg heirs, Bui the alienation must be 
due of the whole estate. 140 Cal. 721, Ref.) 
a Buoh relinquishment is valid though tho widow 
obtained a benefit Ihereby. (JO Cal. 1102, Poll ) 
80 All. 1, Ref. (Richardson and Fletcher, JJ ) 
8UBEB8DB UlSSER V. MOHESH RAM 
Mesrain. 31 I.C. 983 = 20 0. W.N. 142. 


Alienation— Widow— Rights of Alienee, 

— Alienation— Widow— Rights of alienee 

— Mortgage— Improvements by mortgagee . 

Where a mortgagee wilh possession from a 
Hindu widow spends money in improving the 
property and a reversioner sues to set aside tho 
•mortgage on tho death of the widow, the 
•mortgagee Is entitled to be reimbursed for 
Improvement. In any event the mortgagee is 
entitled to remove what he has plaoed on tho 
property at his own expense. ( Macleod , 0 J. 
and Crump, J.) QlDDAPPA MAHALINGAPPA 
V. PANDUB ANG VASUDBO. 4^Bom. 698- 

36 Boro, L R. 390-1923 Bom. 883. 

— ^({.nation - Widow — Right, 0 /. 

a tune e r 


When there is nothing to Bhow that legal 
ceoeeeit, lor a traneler by a widow did not 
Mtet, the rale ol caviat emptor doee not apply ae 
Bgainat the tranelereo. (fiejftaplri Aiyar and 
-Baft, well, JJ.) BAI.U8U Vekrabaqhavalu 
*»• BOPPANA MANIKYAM. Si M.L J. 880 = 

88 1,0. 91=80 M.L.T. 819, 


HINDU LAW— Alienation— Wldow-8ettlog 

aside. 

Alienation— Widow— Rights of alienee 

—Possession cl alienee, if wrongful . 

A Hindu widow’s alienation is only voidable 
and th* alienee's possession cannot be wrong- 
ful until the reversioner signifies h;s intention 
to avoi 3 the transfer. iKotwal, A.J.C ) RAIJI 
v 6HRIRRAM 59 I.C. 868. 

—Alienation— Widow— Rights ot alienee 

Consideration— Njt party binding— Liability 
of purchaser for mesns profits. 

It a ealo by a Hindu widow of her husband's 
property is partially invalid owing to want of 
legal necessity the whole sale must bo set aside 
and the purchasers ebould restore me309 
prefie for the period that they have been in 
possession. 13 O W N. 614 (P.G,) Ref. (Jwola 
Prasad, J.) DHONDHIA v. BeKYAT PANDEY. 

49 I C. 841. 

Alienation— Widow -Setting aside. 

Jtanalton— Widow — Setting aside— 

Imprcvements— Mesne profits— Set off. 

Where an alienee from a Hindu widow fl Seot- 
ed permanent improvementa on the property 
which resulted in an increased rental and the 
alienation was sot aside by the revoreioucr on 
the death of the widow, the Court can set ofl 
against the mesne profits awarded to the decree* 
bolder the increased rent that w*9 due to the 
improvements, oven though the person in 
possession had not actually fxeouted the im- 
provements at the moment when the doorce fon 
possession was made, { Lord Bu*kmasUr), 
Barham Deo Narain Singh v. Ram ratan 
qahu. l r. a P.0.20, 

Alienation — Widoxo— Setting aside— 

Reversioner's suit, 

A presumptive reversionary heir alone may 
bring a suit for declaration that an alienation 
by a widow was not binding on tho reversioners. 
If suoh nearer heir has precluded himself by 
hiaown aoisa remoter heir may 6ue. A presump- 
tive necessary heir's failure in occ suit docs not 
proolude him from suing again on a subsequent 
alienation and then tho remote heirs cannot 
sue, (Lord Dunedin). JHANDU v TAR IF. 

37 All. 45-19 C.W.N. 197 = 21 C L.J. 26 = 

28 M.L. J. 463-17 M L T. 10 = 2 L.W. 113® 
17 Bom. L R. 44 = 27 1.0. 892 = 
11916) M. W.N. 391 (P.O.). 

Alienation — Widow— Setting aside 

—Delay— Effect of, 

Considerable dolay in tho institution ol a 
riyerpioner's suit for declaration that an 
alieoation by tho widow is invalid and foB 
possession oannot prejudice the plaintifl’s olaim 
if the suit is within time and dolay ia 
reasonably explained. (Lord Mou Ren.) SRKK- 
MUTTY MANO KARAN! DEB! V. OARAPADA 

Mitteb. 21 I.C. 311-18 C.W.N. 718 (P.O.), 

—--Alienation-Widow - 8e(ting aside - 
Sutl by remote revertiontr—When lies. 

A remote reversioner oannot maintain a suit 
(or a declaration that an alienation by a widow 
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aside. 

:s not cicding on the reversioners unless the 
nearer reversioners are in collusion with the 
widow or have precluded themselves from 
interfering. The minority of the nearest rever- 
sioner doe9 not in itself entitle a distant 
reversioner to maintain a suit. 6 Cal. 764. 
(P .C.), R]f. [Piggoit ana Walsh. JJ.) GUMANAN 
V. JaRANGIBA. <0 All. 618 = 46 1 0.183 = 

16 A L J. 463. 

— " — Alienation — Widow— Setting aside— 
Equities— Duty to refund consideration . 

If it has been proved that a ea'e by a widow 
having a limited interest, has benefited the 
estate by the payment of debts which were 
binding on it, although the amount paid may 
not amount to the whol9 of the consideration 
money re:eived fcr the property sold, the Court, 
when it sets aside '.he sale, will direct payment 
to the alienee to the extent of tho benefit 
received by the estate, and it must follow that 
if the consideration money for the sale is found 
intact at the death of the widow, the estate has 
benefited to that extent. 8o that if the rever- 
sioner after th> widow s death wishes to have 
the sale by her set aside, he can only succeed 
if he restores the money. It would be different 
if it could not be proved that the purebase- 
mo^ey wasetill intact in the estate. ( Macleod , 
C.J and Coyajee, J.f Somesbvar Jethabai 
Dave t\ SOmeshwar Govindram Joshi. 

24 Boro. L.R. 493 = 1923 Boro. 16. 

; - — A licnation — Widow— Setting aside — 

Position ct stranger as regards alienations. 

A mortgagee from a widow cannot challenge 
the rights of the alienee of the equity of 
redemption from a Hindu widow since an 
alienation by the widow is ODly voidable at tbe 
instance of the reversioners. (Macleod, C. J. 
and Heaton, J ) Sitaram v. Khandu 

52 Bom. L R. 1133 = 59 1.0. 480 = 

49 B. 105 

• 

Alienation — Widow— Setting aside— 

Voidable not void. 

A conveyance by a Hindu widow, when it is 
not fcr legal necessity, is not void but voidable 
that is, oapable of being avoided. Such a con- 
veyance canDot be avoided at the instance of a 
person having no interest in tbe matter but 
only by her reversionary heirs. (Fletcher and 
Duval , JJ.) Jacat Chandra Cbowdhury 
v. Bishwambhar Roy. 53 1.0. 743 

Alienation— Widow— Selling aside— 

Form cf relief . 

Where an alienation by a widow is set aside, 
reversioner i6 not bound to refund the amount 
not found to be for necessary purposes. 
(Walmsley and Greaves , JJ.) CHAIRMAN, 
Bally Municipality t; Pramatha Nath 
Mookerjee. 41 I.o. 773. 

Alienation— Widow— 8elting aside— 

Voidable, 

A sale by widow is only voidable at the 
instance of reversioners, and a purchaser under 
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HINDU LAW— Alienation— Widow— Setting 
ailde. 

euoh a sale can sue in ejeotment after the death 
of the widow. (Chatterjee and Newbculd, JJ.) 
Mahbndba Chandra Datta v . abhoy 
Charan Sabma. 40 1.0. 353 

Alienation— Widow — Setting aside — 

Void or voidable— Binding against all but re- 
versioners . 

A u alienation without legal necessity by a 
Hindu widow is voidable and not void, so that 
until a reversioner, inoluding the ultimate 
reversioner, vis , the crowD, elects to avoid it 
or treat it as a nullity, it stands good. (Core 
and D. Chatterjee, JJ.) DeoNandan Prasad 
v. Udit Narayan Singh. 23 1.0.298 = 

18C.W N. 910. 

Alienation— Widow — Setting aside — 

Right, i/ personal to reversioner— Alienee front 
reversioner . 

Tbe right to avoid an alienation effeoted by 
a Hindu widow is not personal, to tbe rever- 
sionary heirs and a transferee from them may 
exercise it. An alienation by a widow is oot 
absolutely void, it is prima facie yo idable at 
i be electiou cf the reversionary heirs. There 
is nothing for tbe Court either to annul or 
cancel as a condition precedent to the rever- 
sioner $ right of notion. They may, if they 
think fit. affirm the transaction or they may, 
at their pleasure, treat it as void without the 
intervention of Court. (Mookerjee and Btach- 
croft , JJ.) NISHAKAR OHAKRAVARTI t>. RAM 
Kumar Tewabi. 16 i.G. 614. 

Alienation— Widow— Setting aside. 

An after-born son divests the estate from the 
time of his birth and an alienation by widow 
before bis birth is valid, if made for necessity, 
(Scott Smith and Martineau, JJ.) Hiba t>. 
BULA. 49 P.W.R. 1920= 1 Lah. 123 = 

58 I.G. 256 = 1 Lah. L.J. 36. 

Alienation— Widow— Setting aside — 

Liability to compensate alienee fcr impedi- 
ments on the alienated property . 

A reversioner, suing for possession of pro- 
perty alienated by the last limited owner, 
need not compensate tbe alienee for uuneoeG- 
sary improvements and repairs, suob as building 
a temple on the property, unless the reversioner 
is proved to have acquiesced. The alienee may 
bo allowed to remove the materials of improve- 
ment. 20 Bom. 298, Fell. (Ralligan and Ch\Uy % 
JJ.) Mathu Mal v. Kedah Nath. 

36 1 0.62 = 77 P.LB. 1916. 

• 

Alienation— Widow — Sitting aside — 

Right of reversioners. 

In spite of the existence of a daughter, 
reversioners of a deceased Hindu, cau sue for a 
declaration that an alienation made by the 
widow shall not affect their reversionary rights. 
17 I.C. 379, Diet. ( Johnstone , C.J. and Chevis, 
J.) TEK CBAND V . SOMAN SlNGH. 

27 P R. 1916 = 147 P.L.R. 1916 = 
34 I.O, 831 = 218 P.W.R. 1915, 
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HINDU LAW — Alienation— Widow— Setting 
a tide. 

Alienation— Widow — * Setting aside — 

Settlement in favour of daughters— Alienation 
by daughters — Suit by grandson s — Maintain- 
ability— Limitation, 

Under a settlement by a Hindu widow io 
favour of ber two daughters each of them 
purported to take absolutely a moiety of the 
estate. They subsequently made various alie- 
nations of the properly without any justifying 
necessity. The elder daughter died first in 
1905 and the younger daughter died in 1908. 

In a suit instituted in 1918 by the grandsons 
of the last male owner for reoovery of the 
property from the alienees on the ground that 
the alienations were not supported by legal 
necessity. Held, that under Art. 141 of the 
Limitation Aot, the period of limitation began 
to run only from the date of the death of 
the surviving daughter and that the suit was 
not barred, (spencer and Devadoss , JJ.) JOQA 
Veerayya V. Nakina ballayya. 

46 L.W. 732 = 1923 Mad. 168 . 

— A lienat ion— Widow — Sttling aside — 

Suit by one of two nversioners for recovery of 
the property -Other rtversioner impleadtd as 
defendant — Decree for a share— Partition 
suit, 

Where one of two reversioners sueB to reoover 
his share of properties alienated by the widow 
impleading the other added, and the latter 
offered to pay Court-fee on hie share and prayed 
for a deoree purporting to follow the procedure 
open to a ob-aharer deft, in a suit for partition 
of joiht property, Held, that the Bcopo of the 
present suit was different from that of a suit 
for partition and that it was not open to the 
Court to give a decree in favour of the deft, for 
his share of the properly. (Ofdfteld and 
BakfWOll , JJ.) DH1KARI VISHNU MURTHI- 
AYYA v, AUTHA1YA. 47 I 0. 633- 

35 M L J.183. 

—Alienation— Widow — Setting aside— 

Necessity for substantial pottion— Decree- 
Form of. 

The proper oourse in a case where a sub- 
stantial portion of tbs consideration is for 
necessity is to allow pnrobaser to retain the 
properly on payment of the portion of pur- 
chase-money Dot proved to be intended for 
neoesaity. ( Coutts Trotter and Srinivasa 
Iyengar , JJ.) Awasabala Beshamma v. 
Rayu Venkata Krishnabayanimgaru. 

(1916) 1 M.W N, 163-33 1.0. 883- 

3L.ff.4t3. 

Alienation— Widow — Setting aside— 

RtQhls of alienee - Previous conditional salt 6p 
husband# . . . 

„ If»R is found that a t .widow exeouted an out 
and out sale-deed incorporating a previous 
conditional sale-deed by the husband' the 
alienee and his representatives can fall baok on 
their rights under the conditional sale-deed It 


HINDU LAW— Alienation— Widow— 8eiting 
aside. 

the sale-deed by the widow is set aside. 35 All. 
*11 ; 1 Mad. 1, Foil. (Ayling and Sadaiiva 
Aiyar, JJ.) SKANTHU P-IDASa UVAVUYi ^ 7 g 

Alienation — Widow— Setting aside — 

Major portion binding — When binding onrever- 
sionere. 

When the greater portion, viz., Rs. 1,022 of 
the consideration for a eale pis., Ra. 1,800 by a 
Hindu widow is for a legal necessity and the 
prioe paid is not unreasonably low the sale is 
binding on the reversioners. (Miller and 
Tyabji , JJ.) THALAGARA RAMMANNA v , 
KALAGARA GANGAYYA. 26 1.0. 17B = 

27 M.L.J, 182. 

Alienation— IFidou?— Setting aside — 

Major portion of consideration binding. 

Where a poriion of the consideration for a 
eale hy a Hindu widow wae found to bo not 
binding on the estate the traneferee may retain 
the property and pay that part of the considera- 
tion to the reversioner. 14 CW.N. 895, Foil. 
(Miller and Tyabji , JJ.) THALAGARA 

RAMMANNA V. KALAGARA GANGAYYA, 

23 1.0, 778. 

Alienation— Widow— Setting aside— 

Equities— Form of decree, 

A reversioner suing to declare au alienation 
by the widow invalid is not liable to havo bis 
suit dismissed if he has not offered in hie 
plaint to pay lhat portion of the amount found 
to be a good oharge on the reversion, 91 Mad. 
163, Not foil. The deoree must be confined so 
as to bind the plaintiff. It should not also be . 
so 89 to benefit and bind the aotual reversioner 
at the lime of the widow's death. (Sadasiva 
Aiyar and Tyabji, JJ.) ARUNACHELA 

GOUNDEN t>. KUPPUNADHA GOUNDEN. 

14 M L.T. 391-21 I.C. 962- 
• (1913) M.W N. 866, 

Alienation— IPidow— 8etting aside— 

Reversion* r, suit by, for possession as survivor 

— Declaration of reversionary right, if can be 
granted. 

Where a roversiooer brought a suit a9 the 
survivor of the deceased for possession of the 
property alienated by the widow aDd failed to 
establish the survivorship, he should not be 
allowed to change his oause of action, and ask 
for a declaration that the alienation should 
not affeot his right as roversiooer. (Suwdara 
Iyer, J ) In re Vallatpa GOUNDAN, 

13 I.Q. 610-(1912) M.W.N, 106. 

— Alienation— Widow — Sttling aside 

sale— Effect of . 

Where a reversioner sued for lands alienated 
by a widow during her lifetime, no compensa- 
tion can be awarded to the alienee for any 
exoess in the extent of land discovered in the 
eale deed. The alienee however wae entitled to 
interest at 6 per oent, on the purohase-money* 
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Alienation— Widow— Sotting 

“DIQCi 

from the date of the widow’s death. (Sundara 

p S pencer, JJ.) NALDASAWMY 
rlLLAI v. RAMASWMY PlLDAY. 

13 1.0. 430. 

T Alienation — Widow -8etling aside— 

Reversioner— Rights of. 

An alienation by a Hindu widow of the estate 
or a portion of the estate is not void ab initio 
but is only voidable if it transgresses the limi- 
tations imposed by the Hindu Law on the 
power of alienation. The death of the alienor 
does not nooessarily render the alienation 
inoperative. 25 0. 1 (P.C.), Ref. (Watir Hasan , 
A.J.O) Bahadur Singh v. Sultan Husain 
Khan. 8 0 L J. 533-3 U P LR U G.» 83 = 

1922 Oadb 171. 

— — Alienation — Widow — Setting aside — 

Rights of reversioners— Mesne profits . 

Where a Hindu reversioner sues to recover 
property alienated by a Hindu widow, ho is 
entitled to mesne profits from the death of the 
widow. A voidable transaction is good as 
against third parties till it is set aside but 
as regards the person who has the right to 
avoid if it is in a state of suspense until suoh 
party oxeroise9 his option. ( Daniels and 
Lyle, A.J.Cs.) 8 aiyid Mahomed Hadi v . 
MT. PARBATI. 9 O.L.J. 312 = 28 0 0. 2 = 

1922 Otidh 91. 

Alienation — Widow— Setting aside — 

Decree— Form of. 

When the major portion of the purohase 
money is proved to be paid for necessity the 
alienation must be upheld. Otherwise the 
reversioner will get possession on his paying the 
binding portion of the consideration. (Ksn- 
dall, A.J.O.) BUNIYAD HU8AIN v. MATADIN 
SINGH. 3 O.L.J, 813 = 38 I Q. 67 = 

19 0 0. 122. 

• 

Alienation— Widow — Setting aside— 

Rights of reversioner— Option to avoid. 

In the oase of an alienation by a limited 
owner not justified by necessity, tbe reversioner 
may treat the alienation which purports to 
extend beyond the life of the limited owner as 
a nullity and he may sue for possession at any 
time within 12 years of tbe death of tbe 
limited owner without first 6ocking to set aside 
the transfer in favour of the deft. In other 
words if he eleots to treat the transfer as a 
nullity after the death of the limited owner be 
may do so and tbore is nothing left in suoh a 
oaso to be set aside and he may sue for posses- 
sion and is entitled to obtain possession. All 
that is necessary for the reversioner i9 to 
exeroiee his option and he may do so by 
merely bringing a suit to olaim possession. 
From the moment the reversioner exeroises his 
option thore is nothiog left in the transferee. 
There are more ways than one by whioh a 
tenanoy may determine. The limited owner 
iias no power to grant a tenanoy beyond her 


HINDU LiW— Alienation— Widow— 8arren* 

der. 

own life as against the reversioner and onoe 
the reversioner electa to treat the interest 
granted to the tenant as an interest extending 
only for tbe life-time of the grantor then in 
such a case it terminates upon the death of the 
grantor and there is nothing more to be done 
to terminate the tenancy. (Miller, C.J. and 
Mullick, J.) RaGHUBar 8INGH v. JETHU 
MaHTON. 1922 Pat. 333*4 P.L T. 398 = 

2 P. 171 = 1921 P. 180. 

Alienation— Widow— Setting aside— 

Grant of permanent leases . 

The mere grant of damukurari leases or 
creation of rent-free brabmottar grants or 
causing a portion of private lands to be convert- 
ed into a raiyati lands is not waste. Suoh 
acts are not bindiDg on the reversioner. ( Roe 
and Coutts, JJ.) Rani Kisho Bati Kumari 
v. Kumar Satya Narain sinha. 

8 Pat. L.W. 167 = 47 I 0. 58 = 

1918 Pat. 294. 

— Alienation — Widow— Setting aside— 

Necessity partial— Suit by reversioner— Form 
of decree. 

Where a Hindu widow made an alienation of 
her husband’s estate a reversioner can sue to 
deolare that it is partially valid aDd partially 
void as against the revorsionary rights. 37 
Mad. 275; 36 Cal. 420 (PC.), Rel. The 
proper form of a deoree is to deolare that the 
alienation should affect the reversionary rights 
only to the extent to whioh legal necessity is 
proved and is otherwise invalid. 4 Cal. 190 
(P.O.), Ref. (Frail, J C. and Fawcett , A.J.O.) 
MOTHI 8INGH V. 60BH0 MAL. 

30 I.Q. 968 = 9 S.L.R. 69. 

Alienation— Widow— Betting aside— 

Moveables . 

A widow is entitled to dispose of her move- 
able properly in any manner she pleases 
whether such property is stridban or inherited 
from males. 4 8.L R. 77; 8 I.C. 214, Foil. 

( Hayward . A.J.C.) RATANSI v. Umbebai. 

9 I.C. 997. 

Alienation— Widow— Barrendor. 

Alienation- Widow — Surrender — 

Partial. 

Where on an alienation by a widow of the 
estate to the next reversioners, a portion of the 
property is given back to the widow for her 
lifetime, the lifo estate she enjoys in the pro- 
perty so given is essentially different from a 
widow’s estate and oould not be oonstrued as a 
reservation or restoration of tbe widow’s estate. 
(Richardson and Fletcher, JJ ) 8URESSUB 
MISSEB V. MOHE8H RANI MESRAM. 

31 1.0. 983 = 20 O.W N. 142. 

’Alienation — Widow — Surrender — 

Partial . 

A surrender of a partial interest may be a 
valied alienation if there is oonsent of the wholo 
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HINDU Li®— Alienation— Widow— Barrett- 
dor. 

body of reversioners. (Abdur Rahim and 
Srintuoda Aiyangar . JJ.) MULUGU Kotayya 
V. MUDIGONDA CHANDRAMOWLI 8ASTRI 

20 M L.T. 1*8 = 4 L W. 149 = 
(1916) 2 M.W.N. 137-96 1.0. 407 = 

81 M.L.J. 403. 

[This la on longer law. See 30 I C. 498 = 

42 Mad. 323 (P.0.)] 

— -Alienation — Widow — Surrender — 

Effect o/, 

A subsequent surrender by widow of her 
estate in favour of reversioners does not aflect 
the rights of a prior mortgagee from her. 
(Sadasioa Aiyar and Napier , JJ.) KoTTA- 
PALLI QUBBAMMA V. GATA VALLARHUL A. 

39 Mad. 1033 = 32 1 0, 813 = 30 U L.J. 260, 

Aliefialion — Widow — Surrender — 

Effect of. 

The validity of the alienation made by a 
Hindu widow oannot be afleoted by a subse- 
quent relinquishment of the estate by her to 
the reversioner. {Wallis, O.O. J. and Bannay, 
J.) 81NGARAM OHRTTIaR V. KALYANA8UN- 
DABAM PlLLAI, 1 L.W. 687 = 26 1.0. 1 = 

(19i4j M.W.N. 733. 

- — - Alienation-Widow— Surrender— Re- 
conveyance. 

An alienation by a Hindu widow of the 
whole of bee property to the next reversioner on 
tho latter's undertaking to recover a portion 
thereof to the widow of her nominee is valid 
whether consideration aotually passed or not, 
(Si Mad. 44, Appl.) ( Miller and Abdur Rahim, 
JJ,) Karetti bbahmanaokudu t>. Karetti 
MAHALAKSHMI. 24 M L.J. 333 = 

(1913) M.W.N. 433-17 1 0 487 = 

13 M L.T. 468. 

Alienation— Widow-Transfer of Right, title 

and Interest. 

■ Alienation— Widow— Transfer of right, 
title and interest. 

Where a Hindu widow in possession of her 
husband’s property conveys a portion of the 
property after reoiting circumstances of neoea- 
city euoh as would give her power to dispose of 
bar absolute interest and the words of convey- 
ance referred to all her existing right, title and 
Interest in the property, hafd, that the words 
were wide enough in tho oiroumstanoes to 
dispose of the absolute interest. (Lord Atkin- 
son.) Thakur Vasonji Mobabji v Chanda 
BIBI. 37 All. 369 = 17 Bora. L R. 556- 

18 H L T. 81-19 O.W.N. 873- 
(1915) M.W.N 449-2 L.W. 876- 
22 O.L.J, 180-29 I 0, 781- 
29 M.L.J. 130 (P.O ) 

Alienation— Widow— Will, 

——A Henatlon — Widoio^ Will. 

A Hindu widow oannot make a will in favour 
a person so as to confer a title upon him 
when there are no faeire of her husband, 

Vol. Ill — 62 


HINDU LAW— Applicability. 

capable of taking the eBtato after her death. 
{Broadway and Abdul Raoof , JJ.) TlRATH 
Ram v. Mussammat Khan Devi. 

60 1.0. 101 = 1 Lah. 588. 

Alienation— Will. 

Afisnarton— TFi/f— Subsrqusnf birth of 

son. 

Where tlie bead of a mitakshara Hindu 
family make3 a will, the subsequent birth of a 
eon, who thereupon becomes a co- parcener in 
the family estate, renders the will inoperative. 
It becomes absolutely void and not merely 
voidable. 1 Mittra and Prideaux. A.J.Cs.) 
GULAB DAS V. Thar MIN BAI. 36 1.0 993. 

Ancestral Estate. 

See HINDU LAW— (1) ALIENATION. 

(2) Joint family. 

Ancestral Property. 

See HINDU LAW— ANCESTRAL ESTATE. 

Antecedent Debt. 

See Hindu Law— (p alienation. 

(2) Debts. 

(8) joint family. 

ApoBta cy. 

See (l) Hindu Law— Succession. 

(2) Caste Disabilities act. 

Applicability. 

See also Hindu Law— conversion. 

— ■ ■ ■— Applicability — Aboriginal Bhuiyas— 
° Chotorasi 99 gidis— Succession— Adoption- 
Special custom— Property situate in Sanfhal 
Parganas—Bhagalpur Courf— Jurisdiction— 
ReguJafion HI of 1972. 

The holders of *' Chowran ” gadis, of whioh 
Laohmipur Raj is one claim to be Burjabanei 
Rajputs and as auoh high oaste Hindus. They 
are roally descendants of aboriginal Bouiyaa 
who had beoomo Hindus long ago. On the 
question whether an adopted son euooeeds to 
the gadi, either bylaw or oustom. Held , that 
this claim of Chowrasi gaditshad adopted in 
general, not only Hindu religion and Hindu 
eooial usages, but also the Hindu Law regulat- 
ing suooessioa to landed proporty, though they 
still retain some relios of non- Hinduism. ( Lord 
Phillimore.) SAHDEO NabaIN DEO v • 
KUSUM KumAri. 44 M.L J. 476=1 

32 M L T. (P.O.) 121 = 4 Pat. L T. 217 ~ 
2 Pat. 280 = 87 O.L J. 369-18 L.W 597 =» 
( 1923) H W.N. 377-17 0 W.N.901- 
25 Bom. L R 560-50 l.A. 58 
1923 P.O. 21. (P.0,), 

— - Applicability— Balai Afsmons of Pore- 
bunder . 

.There are among the Mahomedans certain 
I groups whose ancestors wer* Hindus and proles- 
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HINDU LAW— Applicability. 

sed the Hindu religion and were then converted 
to Islam. Among these groups may be reckon- 
ed, as is shown by decided cases. Khoja*, 8 udi 
B orahs, Molesalam Girasias. Catchi Memons, 
Nassapooria Memons aod lastly, Halai 
Memons. Halai Memons domiciled in Pore- 
bunder follow the Hindu law with regard to 
the succession of females. ( Lord Dunedin.) 
Khatubai u. Mahomed Haji Abu. 

37 C L J. 131 =*25 Bom. L.R. 127 = 
17 L W. 208 = 41 M.L.J. 33 = 
33M.LT 45 = 47 B. 146 =50 I A 108 = 

27 0 W N. 774 (P.C.) = 1922 P 0 414. 

Applicability— Labbais of Coimbatore 

— Custom , proof of. 

Labbais of Coimbatore who are Hindu con- 
verts to Muhamadanism are pnma fade 
governed by Mahomedan Law in matters of 
succession and the Hindu iaw rule excluding 
women from succession except in specified 
cases doe3 not apply to the Labbais. The 
evidence in the case was held not sufficient to 
support the plea of a special custom to that 
effect. (Sir Lawrence Jenkins.) Mahomed 
Ibrahim Rowtheb v. Shaik Ibrahim 
ROAVTHEB. 43 Mad 308 = 43 M.L.J 63 = 
(19221 M.W N. 470 = 36 O.L J. 64 = 
24 Bom. L.R. 944 = 30 M L T. 83 = 
13 L.W. 354 = L R. 3 P.0. 149 = 
26 O.W.N. 793 = 43 I. A. 119 = 
1922 P.C. 59 (P.O.). 

— — — Applicability of —Migrating family — 
Bombay School— Daughter succeeding— Absolute 
inheritance, 

A Hindu residing in a particular province of 
India is held to be subject to the particular 
doctrines of Hindu Law recognised in that 
Province. But Ibis law is not merely a local law. 
It becomes the personal law, and part of the 
status of every family which is governed by it ; 
consequently where any such family migrates 
to another Provinco governed by another law, 
it carries its cwn law with it. A member of such 
a family is governed by the original personal 
law of the family, unless it can be shown that 
the original law his been renounced in favour 
of the law of the plaoe to which he or his 
family migrated. Persons who or whose ances- 
tors have emigrated from the Bombay Presi- 
dency to the Central Provinces are prima facie 
subject to the law as expounded in Bombay. 
According to that law the daughter succeeds to 
the father in an absolute inheritance. The 
decisions of the Bombay Courts merely declared 
the law as it has existed as a custom in the 
Maharatta country and therefore governed these 
migrating families : 1 Bom H.C.R. 180 ; 1 

Bom. H.C.R 117; 5. Bom. 66J at 671 ; 30 
Bom. 229 ; 1 N.L.R. 154. Overruled. (Lord 
Dunedin.) Balwant Rao v, Bajibao. 

12 L,W. 679 = 16 N.L.R. 187 = 89 M.L.J. 166 = 
18 A.L.J. 1049 = 11920) M.W.N. 483 = 

28 M.L T. 137 = 22 Bora. L.R.1070 = 

47 I. A. 213 = 57 1.0.645 
48 Oft!. 30 =28 O.W.N. 243 (P.C.), 


HINDU LAW— Applicability. 

— Applicability — Migrating family — 

Nogar Brahmins— Mayukha. 

Where a family of Nagar Brahmins of Gujarat 
wa3 domiciled for over a century in Benares^ 
and they were ignorant of any rules to be 1 
found in the Mayukha commentary and were 
unable to prove a single instance of special 
succession under the Mayukha. held, that the* 
family was governed by the Mitakshara Law 
prevailing in Benares. (Rafique and Lindsay , 
J J .) Laksbmi Ram Janiu. Habi Ram Dube. 

52 1 0. 25 = 1 U.P.L R. (H C.) 13. 

Applicability — Jats . 

Jats are governed by Hindu Law in the' 
absenco of special custom. The onus of pro- 
ving a special custom is on the person setting 
it up. In the U. P. of Agra and Ondh there is 
no custom of exolusion of daughters among 
Jats. They are treated as Hindus for the 
purposes of S 37. Bengal N. W. P. and Assam 
Civil Courts Act. ( Tudtall and Rafique. JJ.). 
Musammat Bhagwani v . Khushi Ram. 

21 1 . 0 . 982 . 

Applicability — Jats — Inheritance- 

Custom— Exclusion of daughters and daugh- 
ter's sons. 

There is no custom among Jats of Sardhana 
Tahsil Meerut District which exoludes 
daughter's aud daughter's sons from inherit- 
ance. (Karamat Bussain and Tudball , JJ.) 
NAULI v. KHERI 13 I.G 607. 


Applicability — Ilalai Memons— 

Bombay. 

The Halai Memons ol Bombay, unlike those 
of Kathiawar, are governed by Mohammadan 
law in matters of succession. 21 Bom. L.R. 
85, foil. ( Marten and Fawcett, JJ.) 6IR 
MAHOMED YASUF V. HAB GOVINDAS JlVAN. 
24 Bom. L.R. 733 = 47 B. 231= 1922 Bom. 392. 


Applicability— Migrating family— New 

lomicile— Effect of. 

Severance from the domicile of origin and 
permanent residence in Bombay would, in the 
iase of persons falling within the purview of 
.he Indian Succession Act, eflect a ohange of 
lomicle and with it a change of law, e g. % from 
French to Anglo-Indian or Porfguese to Anglo 
[ndian but it would not change the law of sue* 
:esssion for Hindus or Mahomedans. A Hindu 
>f Mahomedan who renounces his domicile 
>f origin does not thereby subjeot himself to the 
aw of his domicle of ohoice. (Scott, OJ. and 
Madtod, J*) MAHOMED AJI ABU v. KHATU 
Bax, 43 Bom. 647 = 31 1 0. 513 = 

21 Bom. L.R. 83. 


" Applicability of— Migrating family— 
Principle , if applicable to Muhammadans, 
Where a Hindu family migrates from one 
part of India to another, prima facie, they 
carry with them their own personal law, and 
if they are alleged to have beoome subjeot to ft 
new local custom, thi3 new oustom mast be 
affirmatively proved to have been adopted. But 
when a Mahomedan family governed by the 
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Hindu law of succession ft9 a custom migrate 
to another country and settle among Mahome- 
dans, the presumption that they have aosepted 
the law of the people whom they have joined is 
one much more readily made. The analogy in 
the latter case is that of a obange of domicile 
on settling in a new oountry rather than the 
analogy of a obange of custom on migration 
within India. [Viscount Haldane .) ABDUB* 
RAHIM Haji v. Halimabaj. 320 M L.J. 247 = 

20 O.W.N. 862 = 43 I. A« 36 — 
18 Bom. L R. 635 = 32 I.C. 413 = 
(1916, 1 M.W N. 176 (P.0.) 

Applicability— Burden o/ proof. 

One who sets up a different law or custom for 
Hindus than the Hindu law must prove it. 
[Beaman and Macleod , JJ.) DahyaBHAI 
Motjbam v . ChunniI/AL 38 Bom. 183 = 

22 1,0. 289= 13 Bom L.R. 1136. 


— — Applicability— Coversion to Mahomed - 

anism— Evidence Act , 8. 102. 

A Hindu convert to Mabomedanism ia pre- 
sumed by the very act of the conversion to 
have abandoned Hindu law and U6age to whioh 
he was subject, and thoee who allege that the 
Hindu Jaw and usage bae been retained must 
prove it. [Chandavarkar and Beaton , JJ.) 
Bai Macehubai v . BA1 HlRABAl. 

35 Bom. 264 = 10 1 O. 816 = 
13 Bom. L R. 251. 

Applicability— Rajbansie. 

Bajbansis are governed by the ordinary Hindu 
Law, [Ghote and Panton , JJ,) 8ANTALA 
BEWA V. BUDASWARI DASl. BO Oftl. 727 = 

27 O.W.N, 669=1924 Cal. 98. 


77 . .. "Applicability — Migrating family— 
Aftfntia Schools Day abaga Law . 

A Hindu family, residing in a particular pro 
vmce of India, is presumed to be governed by 
the law of the place where it resides. 20 0. 409 
Ref. to. This presumption is rebutted, where 
the family is shown to have migrated from one 
province to another. The presumption ther 
arises that the family carried with it the lawi 
and customs as to the succession and famih 
relation prevailing in the Province from wbiot 
it came. 12 Moo. I A, 81 ; 29 0. 433, referrec 
to. Thereafter the burden shifts and lies upor 
those who assert it to prove that the famih 
after migrating has adopted the law and usaget 
a™*? 1 ® 00 10 whioh it has migrated, 81 A 
* 77 : 74 . “• 660 ; 40 O. 407; 34 B, 669, referred 
*o. Where however it is proved by numeroui 
instances of euoomion in the family and 
evidenoe of the observance of right and oere 

bir ‘ hB and d8aths whio1 
indioafes the relinquishment of Mithakehara 

the fail?* 0 a .i° Pki o “ 01 tb ® Dayaba S a Law ir 
")?- famil y* tbo Court would aot upon auob 

feha* Tfe*!!!* Df ? r that the ,ami,y had ad °P l «c 
S® Day ? b,ga > a *- The Hindu law ie nol 

“® rtIy a . ,aoal law , but is essentially a personal 
J a ”', an J\ te £ fal ol the status of every 
family whioh is governed by it. In its new 
domloile, the fatally may, by the tefloi aotion 


HINDU LAW — Applicability. 

ol manners and oustoma prevalent in resident 
families, consciously or unconsoiouely, modily 
its own governing rules ; there may thus be an 
acceptance of a new law not due to sudden 
obange by oboioe or agreement, but by the 
gradual evolution of a family ueage. When a 
new family usage has thus grown up in the 
oourge of generations po66ibly with the concur- 
rence or acquiescence of families of the same 
group, that furnishes the governing law of the 
family. 29 0. 433 ; 43 I. A. 35 ; 47 I. A. 213, 
followed. [Mookerjee and Cuming, JJ.) 8ARADA 
Prasanna Ho* v. Uma Kanta Hazabi. 

50 Cal. 370 = 37 C L J. 233 = 
1923 Cal. 489. 

.Applicability — Brahmos — Whether 

Hindu — Declaration under Act 111 of 1872. 

A man by becoming a Brabmo does not neces- 
sarily oease to be a Hindu, that is to eay some- 
thing further than mere becoming a Brahmo is 
necessary for a man to out himself c£f from 
Hinduism. A declaration under Aot III of 1879 
is efleotive only for the purposes of the Aot 
and does not involve a renunciation of the 
Hindu religion. I Grcavts , J.) In the goods of 
Jnanendra Nath Roy. 49 Cal. 1069 = 
26 O.W.N. 799 = 1923 Cal 265. 

Applicability of— Aboriginal tribes — 

Kacharies. 

The Aborigines (Kaoharies) of Assam are 
governed by the Dayabaga Law. (jV B. Chattet- 
jea and Pearson , JJ.) Neabam Kaohari v. 
ARDABAM KACBABI. 64 I.O, 14B = 

85 0 L J. 3». 

— — — Applicability of— Migrating family — 
Presumption— Adherence to religious and social 
rules of the place of origin— Effect ef—Brah • 
mins and Kayasthas of Bengal— Dayabhaga 
Law . 

A Hindu family residing in a particular 
Provinoo of India )6 presumed to be governed 
by tbo law of the plaoe where it reside* but 
where a Hindu family, is shown to have mig- 
rated from one plaoe to another the presump- 
tion is that it oarries with it the laws and 
customs as to succession and family relation 
prevailing in the provinoo from whioh it oame. 
This presumption, however, ie rebuttable by 
evidence that the family has adopted tho law 
and usages of tho place to whioh it haB mig- 
rated, Tho Brahmins and Kayaethas of Bengal 
migrated from Kanauj and originally brought 
with them the Miihila law ; it was after their 
settlement in this province that theDaynbhaga 
school of Hindu Law was founded by Jimutva- 
haoft about the 14th century and that ia the 
law whioh now governs tho Hindu population 
of Bengal even though they may have original- 
ly migrated from North Behar. lnatanoea of 
Buoceesion oonsiBtont with the Mitakshara and 
inoonBietent with the Dayabbaga Law or evi- 
dence that the family had oonformed to iellgi- 
oua and soolal rites and usages consistent 
with the MUakshara and inoonsiotent with the 
Dayabbaga law may (hit, the harden. A 
Hindu family whioh has migrated Into Bengal 
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and had retained some of its former religions 
rites and ceremonies may yet be shown to have 
acquired a coarse ci devolution of property in 
accordance with the Dayabhaga Law. (Mcok- 
erjee ani Panton, JJ.) FITAMBAR CHANDRA 
Saha v Nishi Kanta Raha. 

24 O W N 215 = 55 I C. 3 = 31 C L J. 32. 

Applicability — Koches cf 4ssam— 

Aboriginals. 

The Koobes (aboriginals) of Assam are 
governed by the Dayabhaga Law in the aoeence 
of proof of a ouetom at variance therewith. 11 
B.L R. 131, Ref. Mookerjee and Panton , JJ) 
OFFICIAL ASSIGNEE OF BENGAL V BIDYa- 
SUNDABl DaSI. 24 C.W N. 145 = 

54 1.0. 703 = 30 C L J. 428 

Applicability — Migrating family — 

Personal law . 

A person migrating from one place to another 
is presumed to carry tbo laws and customs a9 
to succession and family relations aioDg with 
him. (99 Cal. 433, Poll.) Such presumptioo, 
however, may be rebutted, by proof of adoption 
of the law of the place to which he migrates. 
(12 M.I.A. 01; 31 All. 477; 34 Bom. 553, Poll. I 
(Mookerjee and Beachcrcft, JJ.) KULADA PRA- 
SAD Pandey v. Haripada Chattopadh- 
YAYA. 40 Cal. 407 = 16 CLJ. 311 = 

17 I 0 257 = 17 C.NV.N. 102. 

Applicability— Koch tribe— Nowgong 

in Assam . 

Where there are no averments to the contrary 
in the pleadings no contrary indication in the 
evidence, the Koch tribe of Nowgong must be 
held, to be Hiudue and where the pjfl. a Koch 
of Nowgong doos uot allege that he is governed 
not by the £ t riot rules of Hindu Law but by 
seme other law or custom applicable to the 
people of his class it mast be held, that tbo 
ordinary Hindu Law of the Bengal S-hcol is 
applicable to him. ( Banerjee, J.) DlNO NATH 
MOHUNTO V . CHUNDI KOCH. 16 I 0. 349 = 

16 C L J 14. 

Applicability — Personal law-Pre- 

umption . 

In the absence of proof to the ooDtrary it is 
presumed that a person is governed by his 
personal law whenever he goe3. A person 
oannot be governed by more than one personal 
law providing for different cases. Thus a person 
oannot have one personal law in oaso of succes- 
sion to his maternal ancestor's property and 
another in oase of eucces6ion to the estate of 
his paternal ancestors. ( Mookerjee , ani Cas- 
persz. JJ ) BAHAGABATI^KOEB V. 80 H 0 DRA 
KOER. 13 I 0. 691 = 16 C.W.N, 834. 

■ -^— Applicability— High caste Hindus in 
the Punjab . 

High caste Hindus living in towns in the 
Punjab and working as traders are governed by 
Hindu Law, in the absence of evidence to show 
oustom in derogation of the Hindu Law. 
{Martineau and Za/ar Alt . JJ.) MT. UAL 
Kaob v. DEOKI. i Lab. 233 = 1928 Lab. 879. 


Applicability— Converts— Presumption. 

Where the person in a question continued to 
maintain a close connection with his family 
and brotherhood at his original place of 
residence, the presumotion is that bi9 family 
is governed in matters of succession by the 
6ams rales as are in force in itB original home. 
Where the family is descended from converts 
to Mabomedanism from Hindu'»m the pre- 
sumption i3 that they follow Muhammadan 
Law The presumptioo is a rebuttable one. 
Broadway and Campbell , JJ.) N mm UD DIN 
v. abdul Hamid. 19*3 Lah. 173. 

Applicability— Bert Ehatris of Jag - 

roon. 

The Beri Kbatris of Jagroon are governed 
by Hindu Law and not bv custom in matters of 
succession. (Broadway. J .) BaL MokaND v. 
Kishen Devi. 1923 Lah. 6. 

Applicability of— Custom of succes- 
sion . 

Io matters of succession the Coarts must 
apply the ordinary Hindu Law when a oustom 
to the contrary is cot proved. I Shadi Lai , C.J. 
and Le Rossignol, J.) Dalipa v. Dallu. 

4 Lah. L J. 336. 


Custom . 


Applicability — Punjab Brahmins— 


In a case of disputed succession or alienation 
on the ground of oustom the universal rule is 
that a Brahmin is presumed to be governed by 
his personal law aod if he alleges a custom 
contrary to the rules of that law he is bound to 
prove by cogent and olear evidence th at he is 
governed by such custom. The question of 
custom is one of faot depending upon tho 
particular circumstances alleged aod proved in 
each case. (Abdul Rioof and Martineau, JJ.) 
Habbans Lal v . ATRA. 53 1.0. 838. 

•Applicability— Ar or as of Punjab, 


f £ " " - 

Hindu Law is applicable to Aroras ( Rattigan 
ind Jones, JJ.) Chandan Malu. Musam- 
klAT WASINDI BAI. 92P£.19l3- 

31 1.0. 541 = 168 P.W.R. 1913. 

•Applicability of-Migrating family - 


Personal law . 

In the case of a Hindu who with his family 
left the ancestral home in Bikaneer and 
settled down in Delhi, succession to the 
property M io the absence of any proof that they 
were governed by somo family custom ” was 
governed by the principles of their personal 
law. (Rattioan and Scott-Smi h, JJ.) GOPI 
Kishen v. G opi Kishen. 27 P W R. 1918 = 

27 1,0.701 = 67 P.L.R. 1915. 

Applicability— Kumhars. 

The strict Hindu Law does not apply to 
Kumhars. They are governed by ouatom. 
( Kensington , J.) Ballia d. EMPEROR. 

24 P.W.R. 191* Op. -II M- *59- 
18 Or, L J. 639 = 161 M* 1914 ‘ 
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■ Applicability— Khatiks — Low caste 

Hindus . 

Khatiks are low oaste Sudras and are 
governed by dn Law. 1 Johnstone , J.) 
Bholar v. Eaipf.ror. 181 P L.R. 19 14 = 
>3 Cr. L J. 539-24 I.G. 947=* 
31 P.W.R. Or. 1914. 


Applicability — Sikhs — Conversion 

from Muhammadanism* 

Sikhs are ELoduf governed by Hindu Law 
modified by oustcm. B kbism admits of 
conversion to its fold from Mohammadaniem 
and no special ceremony id prescribed for tbe 
conversion. {R<id, C J. atxd Raltigan, J.) 
Dhalip KAur V Patti. 09 P.R 1913 = 
41 P.W.R. 1918 a 18 I 0. 930“ 
1O0P.L.R. 1913. 

— — —Applicability • Thatlans of North Mala • 
bar— Presumption as to portability — Illegitimate 
Sons of Thatlans— Rights of inheritance . 

The Makk'Ubajam law which the Thattam 
follow corresponds in tbe main to the ordinary 
Hindu Law ftDd prima fade involves partibility . 
(Schwobe, J.) Vazha yilparkum v. VAZBYIL- 
PARKAM. 4* M L J. 274 = 18 L.W. 628=* 
(1923) M.W.N. 173-<0M. 597 = 

1923 Mad. 452. 

Applicability— Evidence— Rules of— 

Not in force after the Evidence Act . 

Whon dealing with the queetion of a role of 
evidenoe tbe Hindu Law will not apply. 
(Krtjhnan and Venkata Subbarao , J J.)PONDUR 
ADEYYA t>. JALDDI BURBA YYA. 

43 M.L.J. 725-10 L.W. 978- 
82 M L J. 6 = (1923) M.W.N. 49. 

1923 Mad. 182. 

Applicant ;y— Ezhuvaa or Jluvas and 

Tbiyas % n Malabar . 

The presumption that Hindu Law is ordina- 
rily applicable to Ethuvas and Thiyas is 
unwarranted. In tbe present oaso it is not 
proved that tbe castes are not governed by 
Hindu Law but by a special onstom which 
confers a special status of inheritanoe on women 
and tbeir descendants. [Oldfield and Hughes. 
JJ.) KABurr.TiYAL k. p. RAMAN v. 
RAMULATHA LARUKKAL MUTHU 

40 M.L J 801 = 13 L.W. 218 = 
82 10. 8J4-1192I) M.W.N. 233. 


- -4ppKca6tii<t,_4 Hindu domiciled it 
Southern India. 

A Hindu domiciled iu Bouthern India is ordi 
narily governed by Hindu Law aa expound* 

c mhern °, 0 “ mcnlalofB . iSadasive Aiya\ 
« Trf^ nMr ’ JJ 1 THAIK4NDHI POKANGH 
V. ILLIVATUKAE, ACOBUTTAN. 

29 HLJ 4J7-60 1,0. 209 = 13 L.W, 101 


ZZ7~. Ap f l ^ abil ' lv °1 ~ Muhamadan s - 
Navayats of South Oanara— Family trade, 

Whon a Muhammadan trading family Hy e 

BB members of a join, family following Hindi 

-“ D . d . °“ 8toma Pnrohaaed property 
indiscriminately in the names of tbe varion 
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members, a suit for partition would lie and tbe 
shares would be allocated according to the 
principles of Hindu Law, 42 Cal. 801, (P 0). 
Foil.; 12 Mad. 980, Ref. Many incidents of the 
Hindu joint family system obtain by custom 
among NavayatB. ( its. C.J. Oldfield and 
Stshagtri Aiyar , JJ.) HUSSAIN Sahib r, 
Hassan Sahib. 41 1.0. 184 = 5 L W. 833. 
(On appeal from (1913) M.W.N. 880 = 
31 I.G. 927 = 2 L.W. 1140. 


Applicability of Labbais of Coimbatore 

— ReUnticn of Hindu usages , 

Labbais or Tamil speaking converts to 
Muhammadanism in the Coimbatore Diatriot, 
adhere to tbe Hindu Law in matters of euccea- 
tion and partition and have the same restric- 
tions of female succession as tbo Hindna. 8 
Mad. 464 ; 1 Cal. 166; 27 M.L.J. 156; 15 
Mad. 281 ; 9 M.L.T. 92, Foil, (iraffia, C. J. 
and Srinitwa Iytngar x J ) Ibrahim ROW- 
THER Ve MUHAMMAD IBRAHIM ROWTHEB. 

89 Mad. 664 = 29 M.L.J. 763 = 
30 1.0. 800 = (1915) M.W.N. 866. 

Applicability— Chtities. 

Malabar Ghetties are governed by Hindu 
Law. ( Oldfield and Tyabji , JJ.) AziMANILA 
VEETTIL KANAM PlIiLAI v. Kayinari Gopa- 
LAN Nair. 26 1,0, 337 = (1914) M.W.N. 888. 


Applicability— Degraded women. 

Tbe law applicable to a degraded women is 
the ordinary Hindu law and that whiob is by 
cu9tom applicable to danoing girls. {Oldfield 
and 8eshag\ri Iyer , JJ.) Meenakshi p. 
Muniandi Pannikkan. 88 Mad. U44- 
1 L.W. 704 = (1914) M.W.N. 672- 
16M.L T. 270 = 28 1 0. 957 = 
27 M.L J, 868, 




In Borar wherever tbe mitahshara and 
Mayukha difler, the latter predominates. 
(Koival, A, J.C.) Bhsiram v. Raja ram. 

19 N L,R, 193 = 1924 Nag, 83. 

— — Applicability— Gonds of Central Pro- 
vinces— Burden of Proof, 

, *1 n< L t a Hindu and is not governed 

by the Hindu Law. In the case of any parti- 
cular Good, he oao prove he has adopted any 
partioular Custom or all tbe prinoiples of Hindu 
I^w, but it is for him to prove his allegations. 
( Halifax and Kolt>al, A. J.C.) Vithoba v. 
LalSINGH. 19 N.L B. 104 = 1923 Nag. 317. 

--Applicability — Gujars of Nitiar — 
Central Provinces. 

The Gujars of tbe Ninat Distriot of the 
Oootral Provinces are governod by tbe Benares 
eehool of Hindu Law. (Batten, J.C.) Raw 
BHABArv. TOTA RAM. 8 N.L J. 89- 

1923 Nag. 188. 

r “-^W>l«ca6INfp— Bub-8chool of Eindu 
Law—Jaiswar 8u6-dtuuion of Salar caste— 

Residence- Domicile. t6 ^ 

400 y ao W fPn h w«. l9l , on o! Pfiv y Oonnoil i ff 
46 0 , 80 (P,u,) a Hindu residing iu a particular 
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province of India is prima facie subject to 
the dootrines of Hindu Law reoognised in that 
province. The Jaiswar Bub-division of the 
Kalar ca3te residing in the Central Provinoe3 is 
governed by the Benares School of Hindu Law, 
having originally migrated from Oudh. In 
determining a person's domicile, the place where 
hi? property is situate i3 not oonclusive. 
(Kotwal and Prideauz , A.J.C.) GOVIND v. 
RADH aF* AI Kalab. 1923 Nag. 7 (2). 


Applicability - Goods — Guardianship 

of property — Mother- Brother. 

Goods are not Hiadus and the onus of prov- 
ing that a Good family has acoepted the Hindu 
Law and is governed b> it rests on the party 
alleging it. Consequently in the absence of proof 
of any special custom tho question of guardian- 
ship among Gonds must be decided according 
to justice , equity and good conscience. As 
regards the properties o' a minor, Good, his 
brother is a preferential guardian to his mother 
though as regards the person of the minor, 
the mother is next to the father the natural 
guardiau. ( Ballifax , A.J.C.) KOLHU v. BELS- 
ING. 17NLR. 183 = 1922 Nag. 201. 

Applicability— Damdupat. 

Rule of Damdupat is not applicable to 
a decree by a puisne mortgagee. ( Kolwal , 
A.J.C.) NARAYAN b. NATBMAL. 

17 N.L R. 200 = 1922 Nag. 133. 


Applicability— Berar. 

The lex loci of Berar and the Maharashtra is 
the Mitakshara interpreted by the Mayukha. 
(Prideauz. A.J.C.) GOVINDA v. DOOMI. 

63 I.O. 671 = 3 N.L J. 187. 


Applicability — Migrating family — 

Jains. 

A Hindu oarries hia personal aw with him 
and the Jains also do the same. The ordinary 
presumption tnat a Hindu family migrating 
from one part of the country to another takes 
with it its first laws and customs as to 
succession must be applied in the case of Jains 
also, unless it can be established that after 
migration the family have adopted the parti- 
cular dootrines in its new domicile, ( Drake 
Brockman , J.C. and Prideauz , A.J.C.) 

MUSSAMMAT ZUNKABI V. BUDHMAL. 

97 1.0. 232. 


— Applicability — Adoption of Hindu- 

ism if valid— Onus of proof . 

A man does not become a Hindu by calling 
himself one, nor is the adoption by non-Hindu 
of usages resembling some parts of the Hindu 
Law a sufficient ground for applying the whole 
of that law to him en bloc , in the same way 
and to the same extent as if he were * Hindu. 
In the case of a family which is not originally 
Hindu but which had adopted Hinduism the 
burden of proving that the family is governed 

in a particular matte y _ 

uoon tho person who asserts that it is so gover- 
ned. ( dtanyon . A.J.C ) UJIYAR v. Tilocban- 


HINDU LAW-Appllcabllity. 

Applicability — Dayanandis — Arya 

Samaj . 

Dayanandis are Hindus forming a set of the 
Arya Bamajists. They believe in the supremacy 
of the Vedas. ( Goults and Adam\ % JJ.) MT. 
6URAJ JOTE KUER V. MT, ATTAR KUMARI. 

3 P.L.T, 531 = 11922) Pat. 235 = 

1922 P. 378. 

Applicability-- Community-Won- Hindu 

in origin— Subsequent adoption of Hinduism — 
Presumption — Extent of adoption — Basi 
Chowra3i Gaddidara — Marriage — Adoption — 
Impartiality, 

In dealing with the oustom of an entire 
community it is of moro importance to have 
regard to the history of the main body than to 
the history of the less important branches. The 
Basi Chowrasi Gaddidars are a recognised com- 
munity. Probably the community wa3 non- 
Hindu in orgin ; but the members have all 
now accepted Hinduism to suoh a degree as to 
raise a presumption that the community has 
assimilated the law of adoption and 60 far as 
the Laobmipur Gaddi is oonoerned there is no 
oustom in it to the oontrary. It is only in the 
case of the Tundi, Gudan Jharia and Palganj 
gaddis that the tradition exists that the holders 
of the Kbaragdhiba gaddis were orginally 
Rajputs. The indication therefore, is that as 
a group these gaddidars were originally 
indigenous and at some time unknown accepted 
Hinduism. The estates of these gaddidars are 
impartible and desoend to the eldest son ; but 
this does not show that they are non-Hindus. 
The rule against marrying within the same 
golra is not an universal rule among Hindus 
but is reoognised by the Basi Chowrasi Gaddi- 
dars inaamnoh as they do not marry within 
certain gronps. (Chapman and Atkinson, J J.) 
SHAHDEO NARAINDAS V. RUSUM KUUABI. 

48 1.0, 929. 


— - — Applicability— Born Hindus. 

The applioation of a Hindu Law to a person 
does not depend upon his being boro a Hindu. 
A Hindu need not be an orthodox Hindu or a 
member of the four castes. The Hindu Law 
applies to a Hindu till the abandonment by 
him of his religion. (Ormond and Tuoomey, JJ.) 
MAUNG THIT, MAUNG v. MA YA1T. 

IOBucL.T. 191 = 37 1 0. 780, 


Applicability— Sind and Bombay Pre- 
sidency— Rule of succession. 

Where a rule of succession is of general 
authority in Bombay Presidency it is held to 
apply also in Sind, unless the person alleging 
to the oontrary sets up au invariable and 
anoient special usage. (Fawcett, J.C and Kemp 
A.J.C. DOWLAT RAM v NARAYAN DAS. 

60 1.0. 929 = 14 S.L.R. 231. 


Applicability— Convert to Muhamma- 
danism. 

In a suit by a Hindu son to the estate of his 
father, a convert to Muhammadanism, the 
appellate Court may apply Hindu or Muham- 
madan law, as the case may be* though it was 
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flINDU LAW — Applicability — Catch! 
tfemons. 

expressly put under the Hindu Lew in the 
lower Court, (Faiocett, J.O. andBoyed, A.J.C,) 
Hassomad Murijmad v. Gbulam Moha- 
mad. 27 I.C. 357 = 8 8 L.R, 156 

Applicability— Catchl Memone, 

See Khojas and Outchi Memons. 


Applicability— Khojas. 

See Khojas and Outchi memons. 


Ascetics, 

A scetics— Nihang— Marriage— A/arri- 

age illegitimate— Succession. 

An asoetio of the Nihang order, among whom 
marriage is forbidden, cannot validly contract 
a marriage and the issue of any auoh marriage 
being illegitimate has no claim to the ascetio'a 
property. [Richards, C.J. and Banerji , J.) 
8ESPURI V. DWARKA PRASHAD. 

21 1.0. 432° 11 A.L.J. 778. 
^Affirming on appeal 16 1 0 222.] 


^scjftcs — Nihang Gossaim—Afarriaqe 
-Invalid, 

Among ascetics of Nihaug order marriage ia 
not permissible in the abaenoe of a speoial 
oustom and a sou born of marriage is no heir 
and oannot saooeed to the gadi and its proper- 
ties. ( Rafique , J.) Ham KISHOBE v . Jagan- 
NATH PURI. 21 1.0. 85-11 A.L.J. 738. 

— Ascetics— Succession— Bairagi t tohe • 

(her are Sanyasis . 

Whether Bairsgis oan be classed as Sanyasis 
is doubtful as their order* is not oonfined to 
twioe-born member, (Qcott, 0. J. and Bayward, 
J.) Ramdas Gopaldab 8ADHU u. Baldeo 
das KANSHALYADAS. 30 Bom. 168- 

26 1.0. 607-16 Bom. L R. 767. 


Ascetics— Sudra—Yati or Sanyas j. 

According to Bmrithis a Budra oannot be b 
yati or sanyasi. (Chatter jee and Newbould, JJ. 
LOOHAN BlMMA V , ADHAB CHANDARA MAHO 

85 I.C. 630 


•Ascetics— Sudras, 


Qu&re i— Whether Bairagees oau be olassec 
aa Banyaais, the order of Bhairagees not beinf 
oonfipod to members of the twioe-born oastos 
A Budra oannot enter the order o! Sanyasis 
and Chapman , JJ.) Haribh Chan 
dba Roy v. Atir Mahmud. 40 Gai. 549 ° 

18 1.0. 474-17 Q.W.N. 517 

^^ 7 £, 7 3anv ’ ,am - BnmiaUm « 

In 1883, plff. mortgaged his ehare in thi 

itinHant d m^i h0 “Copied a life of at 

mendioant . —mIM himself as obeli 

that vender the oironm 

Wa i 9 , not unwarranted 
^ ftd ranounoad the world and 
abandoned his property and that the harden ol 


HINDU LAW— Caste. 

proving the oontrary was on the plfl. and he 
had failed to discharge it. (Hafft^an, C.J. and 
8hah Din , J.) LAOHMAN Gir t>. GOPI. 

43 1.0. 167 — 18 P W.R. 1918. 

Ascetics— Succession — Budra ascetic 

dying without relations. 

Aooording to Yajnavalkya upon the death of 
a s udra ascetic without relations his secular 
property descends to his 1 aisfcpa ’ and does not 
eaoheat to Government. The Mitakshara 
recognises the interposition of the preceptor, 
pupil and the fellow-student, between the 
relatives of the deceased and the King. 
(A yling and Odgers . JJ ) SamBasivan PILLAI 
v. Secretary of State. 44 Mad. 704 = 

13 L.W. 688 = 41 M L J. 103 = 
63 1.0. 6B9 = (1921) M.W.N. 481. 

Ascetics— Sanyasin— Characteristics, 

Banyasin’d main feature is relinquishment of 
all property and abandonment ol wordly oon- 
oecos. On becoming Banyasin the property 
vests in his heirs. Praishamantram is abso- 
lutely essential to a Sanyasam. Rites and 
oeromonies necessary for Banyasin discussed. 
(Abdur Rahim and Srinivasa Kiyangar , JJ.) 
kondal bow v. bhamulawaru. 

10 I.C. 639 = 33 M L,J. 63. 

Authority. 

See Hindu Law— Texts. 

• 

Band has. 

See Hindu Law— succession. 


Benaml Purchase, 

See BENAUI. 

Benaml Tramactlona. 

Bee BENAMl. 

Betrothal . 

See Hindu Law— Marriage. 
Bequest. 

Sea Hindu Law-Wild. 


Oaate. 


-—-Cute— Bon ol Hindu by Mohomedan 
concubine. 

A Hindu had a son by his Muhomednn mis- 
tress. The son was brought up by the father as 
an orthodox Hindu, married Khahatriya ladies 
aooording to the Hindu ritual, wore the Hindu 
oaate mark, and worshipped tho Hindu idols, 
Queers.— Whether the son becomes a Hindu 
and whether issue of his marriage with the 
Khshatriya ladies is illegitimate aooording to 
Hindu Law. (Lord Atkinson ) 8HEB Bahadur 
v. Ganqa Bakhsh Singh. 86 All ini - 
*1 I. A. 1-18 O.W.N. 401-18 M.L.T. 169- 
»»» H.W.N. 184-12 A.LJ. 188- 

1 O.L.J, 109-17 0.0. 68-22 I.G. 298-* 

16 Bora, L.R. 306 (P,0.> 
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HINDU LAW— Caste. 

Caste— Bharbunjas and Kurmis. 

Bharbunjas do not oocupy a higher sooial 
etatus ihau KurmiS. {Piggott, J.> BOHAN Lal 
v. Mt. DUBGA. 21 1 0. 691. 

Caste— Leva Eunbis—Sudras. 

The Lew* Kunbis residing at Ohaugdev iD 
the East Kb-*nde?b District are Sudra 9 . 
( Macleod . C J. and Shah, J.) MANCHHARAM 
BBIKU v. DATTU. 64 I. C 110 = 

21 Bom. LR. 1172. 

Caste — Bhitias— Twice born 

Bhatias rank as twice born but below Aroras 
and Bam is. [Robertson and Shah Din, JJ.) 
AYA RAM v TH'Rl BaI. 31 P W,R. 1913 = 

74 P L.R. 1913= 19 l.Q. 67 = 

78P.R. 1913. 

Cas(e— Kehatriya — Illegitimate off- 
spring— Sudrae. 

The cffepriog of an illicit connection of a 
man and a woman of k-hatriya caste ie not a 
Budra. lErans. 3.0. and Lindsay, A.J.O.) 
BITLA BAKSH SINGH V GAJARAJ BlNGH 

12 I 0.767 = 14 0,0. 227. 


■Caste— Regulations, value thereof. 


CaBte regulations, prevailing amongst 
Hindus, do not form part of Hinduism and a 
breaoh thereof does not make a Hindu a non- 
Hindu in the eye of law. tOrmond and 
Tworney, JJ.) Maung Chit Maung v. Ma 
Yait. 87 1.0. 780 = 10 Bur. L T. 194. 


Charitable Institution. 

See HINDU LAW — RELIGIOUS ENDOW- 


MENT. 


Conversion. 


SeealsoU) HinduLaw— ( a» applicability. 
06 ( 6 ) Succession. 

(3) FREEDOM OF RELIGIOUS ACT. 
Conversion— Ilulai memans of Pore- 


bunder. 

There are among the Mahomcdane certain 
croups wboje ancestors were Hindus and 
orofcssed the Hindu religion, and then were 
converted lo Islam. Am .ng these groups may 
he reckoned, as it is shown by deoided cases, 
Khojas, Suui Borahs. Molesalam Girasias. 
Gutoh Memons. Nassapooria Memoos ; and 
lastly Halai Memons. H »lai Memons domiciled 
in Potebui dir lollow the Hindu Law with 
regard to the successions of females. (Loro 
Dunedin.) KBATUBaI «. MAHOMED HAJI 

ABD * 4t M L J 33 =17 B 148 = 

33 M L T. 45=17 L W 208 = 
37 0 L.J. 131 = L R. 4 A. (PO ) 42 = 
23 Bom L.R. 137-1922 P.C. 414 (P.O.). 

Conversion-ChristianitySuecession 


Rncceasion to the estate of a Hindu convert 
i nhristianity who dies a Christian and 
intestate, is governed by the Bucceasion Act. 


HINDU LAW— Conversion. 

Since the passing of the Aot, a person ceasing 
to be a Hmdu cannot oleot to oontinue to be 
governed by the Hindu Law, in matters of 
succession. (Lord Shaw). KAMAWATI u. 
DlGBIJAl 8 INGH. 43 All. 528 = 18 L W. 1 = 
64 I 0. 389 = 48 I.A. 381 (P.O.). 

Conversion — Effect of. 

Where a Hindu father living jointly with son 
becomes a convert to Mahomadanism, he does 
not lose his right to joint family property The 
son does oot beoome the sole owner. (Afr. Ameer 
Alt) KHUNNI LAL P. GOVIND KRISHNA 
NaraIN. 83 All 336 = 38 I A. 87 = 

13 O W N. 843 = 8 A L J 832 = 
13 0 L J. 578-13 Bom. L R. 427 = 
10 H L T 28 = 11911) 1 MW N. 432 = 
10 1.0 477 = 21 M.L J. 649 (P.0.) 
[Reversing 29 All. 487 = 4 A.L J. 385 = 

27 A W N. 181]. 


Conversion— Minority and Guardian- 
ship— Minor. 

Though an undivorced mother of a Hindu 
infaDl becomes a Christian she oan still be ap- 
pointed the guardian of the infants if she be in 
a position to satisfy the Court that she will be 
able to carry out the obligation of bringing up 
her ohildten in the faith of her bosband, 
( Woodrcffe and Richardson. JJ.) DwiJAPADA 
KARMAKAR v. MISS. BAILEAN. 

34 I.C. 632=20 O.W.N. 608. 


• Conversion— Effec l . 

Conversion does not entail forfeiture 


of 


rights or property or right or interest in ances- 
tral property but efieots a severenoe as between 
himself and the other oo-paroeners. IMookerjee 
and Beachcroft, JJ.)*KULADA PRASAD PAN- 
DEY V HARIP'DA OHATTOPADHYAYA. 

40 Oal. 407 = 16 C.L.J. 311 = 17 I.C. 287 = 

17 O W N. 102. 

■Conversion— Marriage— Effect of. 


Under the Hindu Law the conversion of the 
wife to another religion does not dissolve the 
carriage tie. [ Abdul Raoof, J .) MUSSAUMAT 
tfANDI V, EMPEROR. 89 1.0.33 = 


4 r a A n 


Conversion— Aposlacy— Effect. 

Conversion of a Hindu to Muhammadanism 
larates him from ihe oo-parcenary. tunaai 
l and Jones. JJ.) GANQA SINGH 0 . 
•GAM. 87 P R 1916 = 139 PW.R. 1918 = 

33 1 . 0 . 349=4 P.L.R. 1917. 

Conuirsion — Muhammadanism — 

khs. 

Sikhs are a section of Hindus. Any 
ohammadan could be oonvetted to Sikhism, 
mkiog of sanctified water with patashas is 
ffioient for conversion. The laws of the 
khs are more those of Hindus, modified by 

Btom. [Reid, C. J. and Raffipan. JJ 
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HINDU LAW— OoDYoraion. 

Conversion— Legitimacy— Sikh Jat— 

Abduction of a sweeper — Change of religion 
and marriage — Issue — L egitimacy of— Pre- 
sumption. 

Where a Bikh Jat abduoted a sweeper whose 
husband was liviDg and married her alter con- 
version to Mahcmedaniem and had ohildren 
by ber. Betd. that the children were their 
legitimate children and that a strong presump- 
tion can be drawn that the huebaod of the 
sweeper had divorced her. (Robertson and 
Shah Din, JJ.) 8HEBU v. JAwahir Bingh 

08 P.R. 19)2-13 1 0. 662 = 
240 P.W.R. 1912. 


Conversion —Converts to Mahomed- 

anism— Labbats cf Coimbatore. 

Labbais or Tamil apeakiog converts to 
Mahcmedaniem in the Coimbatore District 
adhere to the Hindu Law in matters of suc- 
cession and partition and have the same 
restrictions on female succession as the 
HiDdos. B Mad. 461 ; 1 Oal. 186 ; 27 M.L.J. 
156 : 15 Mad. 281 ; 9 M.L.T. 62, Foil. 
(TPalfiSi C. J. and firtntoaja Iyengar, J.) 
SHEIK IBBABIM ROWTBER v. MOHAMAD 
Ibrahim ROWTBER. 39 Mad. 684 = 

29 M.L.J. 763 = 30 I C. 806 = 
(1916) AW N, 866. 

Conversion — Effect on marriage— 

Bindu woman converted to Mahomeaanism— 
Marriage with Moslem— Bindu husband alive 
— Offspring of second marriage, if legitimate. 

II a Hindu woman beoomes a ocnvort to 
Muhammadanism and marries a Muhammadan 
during the lifetime of the Hindu husband, the 
oflepring of the Beoond marriage is illegitimate. 
(8adasiva Iyer and Spencer, JJ.l Budhoasa 
Rowtheb v. Fatima bi. is M L.T. 107= 

26 M.L J. 260 = 22 1 0. 697 = 
(1914) M.W.N. 278. 


•Conversion— Effect. 


The conversion of some members of the joint 

fnd ?hcn^L 7 tt an 0,8 ‘ h8 j0iD ‘ Hindu hnily 
and though the oo- paroenera may be joint 

owners the inoident of survivorship will no 

JJJSJ J B ? b » a,B K I7 ‘t“ ur Rahim and Sundara 
Atyar. JJ.) KONHIOHEKSAN v. LYDIA Ann. 

OANDAN. „ M.L.T. 333-1,10 ,80- 

(1912) M.W.N. 38B. 

Effectof! C° nw rs»o « — Marriage - Apostacy - 

not d '8*olve the marriage tie 
«0U, *■ 0 ) 

28I.C. 201-2.0 L J. 101. 


Oo-pajoenep— Alienation. 

8U HINDD (l) ALIENATION. 

(9) Joint Family. 
Gottorn. 

Bee also Custom (General), 

Vol, III— 63 


HINDU LAW — Gaston). 


Custom— Partition— Custom of Paini- 

bhaga—Moopu Succession. 

Among the partioular olaes of Nattnkottar 
Obetties living in the seven villages in tbs 
Madura Distriot ihere exists a valid oustoro 
under which in the case of marriage of a 
second wife doting the life of the first, the 
first wife is entitled to have some property set 
aside for her maintenance whioh would descend 
to her son if she had one aod is then oalled 
Moopu and the property of the hosband ia 
Dotionally divided — one moiety to the sons of 
the let wife and the other to the sons of the 
2nd as per division Patnibhaga. ( Lord Philli- 
more). Pal&niappa CHETTY v. ALAOAm 
Obetty. 44 Mad. 740 = 48 1. A. 539 = 

14 L.W. 609 = 11921) M W.N. 687 = 
1922 P.C, 328 |P.0.). 

- ■ —Custom— Proof — Adoption of daugh- 
ter’s son among Agarwala Vaishyas, 

In support of the alleged oustom the defend- 
ant examined some 33 witnesses. Thirty of 
these epeke of the general custom permitting 
the adoption ol a daughter’s eon prevailing 
among the Agarwala Vaishyas and they were 
able to oito at least 91 witnesses out ol whioh 
20 instances were aooepted as beiDg instances 
where adoption either of a daughter’s son or a 
sister's son had taken place. Out ol these SG 
instances 11 were instances of the adoption ol a 
daughter’s son. Held, the custom set up by 
the defendant was satisfactorily established. 
(Lindsay and Sulaiman, JJ.) Mt. BALLO r. 
Ramkibban. 21 j. 478. 

1924 All. 49. 


-----Custom in contravention of general— 
Htndu Law— Quantum of proof, 

A ouetom in derogation of the general Hindu 
Law te a matter whioh has to be proved with 
more thoroughness and with greater preoision 
than a case whioh merely afleots the parties on 
reoord and doeB not adversely afieot parties who 
themselves are not present in Oonrf, but era 
nevertheless interested by virtue of belonging 

Pioont, rMrn^ ni1 ^ {Ueari • OJ. and 
aitno ' J ' Mt ’ Dhola Kuar v Mathura 
aiNOH ' 1923 AM. 841. 

-Custom — Validity of. 

liB ? n * °“ Be under Hindu Law or custom Ecg- 
ihJnM tl0D , B w° l hbet ‘ y aDd ot contract 

b ° ‘ J ‘ k 4 n iD ‘° consideration. 

n.,' ZtV > ~ Tkar ° nd Ba W a *d' JJ.) GHELA- 
bai Gaubishankar t). Hargowan Ramji. 

86 Bom. 94=13 I 0. 928= 

13 Boro. L.R. 1(H, 

—^Custom-Applicability of- High cast* 

It would be dangerous to B eek to extern* 
oustom by such logical processes as analogy 
The initial presumption in the case of Ws 
oaste HmduB is in favour of #nM, 8 vs- a 
following their personal law, Ld the fnn? nf 



995 


CIVIL DIGEST, 1911—1923. 


996 


HINDU L4W — Custom. 

oustom lies on the person asserting the existen- 
ce of snob custom. iBroadway, J.) PARS RAM 
v . Hukman Singh. 73 I 0. 239. 

Cuftjm — Dancing girls — Inheri- 
tance-Males and females inherit equally. 

There is a custom in the oaste of dancing 
girls by whioh sons and daughters share the 
inheritance equally, contrary to ordinary 
Hindu Law. Thurston’s Castes and Tribes of 
Southern India, Vol. II, page 127, Ref, 
( Schwabe . C J. and Coleridge . J.) BERA CHAN- 
DRAMMA V- CHANDRAM NAG/NNA. 

43 M.L.J. 328 =» (1923) M W.N. 667 = 
18 L.W. 309 = 1924 Mad. 91. 

Custom — Validity - Par lit ion. 

One of the tests to be applied for ascertaining 
the existence of a valid custom is to 6ee whe- 
ther the right olaimed was ever contested and 
whether the person who, but for euoh oustom, 
would under the general law, be entitled to 
certain property, abandoned the oontest and 
suffered themselves to be exoluded, thus accept- 
ing it consciously as having the force of law. 
16 All. 221 ; 8 Mad. 461. Foil.; 9 M. H. C.R., 
47 Ref. Where there is no proof that people 
living in a particular area voluntarily adopted 
a method of division of property whioh is con- 
trary to Hindu Law applicable to their oaste, it 
is unreasonable to recognise the existence of 
such a custom and impose it upon all the 
persona of the oaste resident in the area, whe- 
ther or not they have entered into epeoial 
agreements. ( dankaran Nair and Spencer , JJ.) 
ALAGU CHETTY V PALANIAPPA CHETTY. 

2 L.W. 272 = 28 1 0. 278 = (19lB) M W.N, 221. 

• 

Custom— Partition— Athangudi Ohet - 

ties. 

There is no oustom among the Athangudi 
Chetties by whioh division was to be effected 
per Stirpes according to the number of wives 
having sons. (Sankaran Nair and Spencer , JJ) 
ALAGU OBETTY V. PALANIYAPPA CHETTY. 

2 L.W. 272-28 I.G. 278 = (1918) M.W.N. 221. 

Custom— Duty of Court— Judge's duly , 

Though the funotiou of the Court is not to 
create law but merely to interpret the statute, 
oustomary, and oommon laws and they oould 
not be deprived of the power of moving slowly 
with the better sense of the community whioh 
is ohaoging its oustom. Oaste and religious 
questions oannot be considered in a too ration- 
able manner and if a oustom is not too irration- 
al or immoral and has been prevailing for a 
long time Courts should give effeot to it. ( Miller 
and Sadasiva Aiyar . JJ.) MABIAPPA Nadan 
t>. VA1TBIALINGA Mudaliar. 18 I.G. 979 — 

(1913) M.W.N, 247. 

Custom— Prostitution, 

Per Sadasiva Aiyar , J,— Prostitution is as 
repugnant to Hindu religion as to any other. 
( 8undara Aiyar and 8adas*va Aiyar, JJ.) 
GUDDALI REDDI V. GANAPATHI GANDANNA. 

23 M L J. 493-12 M L T. 467 = 
17 I.G. 422 = (1912) M.W.N. 1138, 


HINDU LAW— Debts— Antecedent debts, 

Custom— Applicability of. 

A custom at variance with the Hindu Law 
most be etriotly applied and oannot be made 
the basi6 of any other variation from the law. 
(Sfan&on, A.j.c.J Sitabam v . Lachman. 

17 1,0. 183 = 8 N.L.R, 128. 

Custom— Essentials, 

A oustom must be anoient, continuous, 
definite, and reasonable. ( Stuart , A.J.C.) 
MUSAMMAT PUNNI V. CHET RAM. 

24 1.0. 640 = 1 OL.J. 319. 

Custom— Bairagis — Succession , rules 

of. 

Among Bairagis, succession to any property 
acquired by a member, subsequent to his 
admission into the association, is regulated 
either by epeoial rules as to succession or by 
the oustom prevailing in the association. 
(Fawcett ani Raymond , J Os.) Ram Das v 
AJUDHIA Das. 63 1 0. 689 = 14 S L R, 137. 

Damdup&t. 

See Damdupat. 

Dancing Girl. 

See Hindu Law— Succession. 

Daughter. 

See Hindu Law— Limited Owner. 

Daughter’s Estate. 

See Hindu Law— Daughter. 

Dayabhaga. 

See Hindu Law— Texts. 

Debts. 

. See also Hindu Law— ( l) alienation. 

(2) JOINT FAMILY. 

antecedent Debts. 

Coparcener. 

Discharge. 

Father. 

Immoral or Illegal. 

Liability. 

Manager, 

Necessity, 
son’s Liability. 

Trade. 

Widow. 

Debts— Antecedent Debts. 

— Debts— Antecedent debts— Meaning of 

— Invalid mortgage not a good consideration for 
later sale . 

Antecedent dobt is a debt not only antece- 
dent to the alienation in time but also ioourccd 
wholly apart from the owaer3hip or sscunty 
supposed to be available by suoh joint estate. 
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HINDU LAW— Debts— Antecedent debts. 

Invalid mortgage is Dot a good oonsideration 
lot liter sale, (Lord Shiui,) CHBT RaM 
0. RAM SINGH. 44 All. 369- 

48M.L J. 98=27 OWN 150 = 
2« Bom. L R 1231 = 4 0 P.L R. -P.C.) 64 = 
10 L W. 89 — (1922) M.W.N. 435 =. 
31 H .L.T. SO (P.0.1-49 I.A. 228- 
3 Pat L.T. 863 — L R 3 P.0 141 — 
3 P L R. 1922 = 1922 P.C. 247. 


— — Debts— Antecedent dibit— Mortgage at 
a time when there was no son in the joint family. 

Where a person mortgaged his property be- 
fore tho birth of a son and subsequently after 
the birth of aaoh eon ho again mortgaged it in 
order to dieobarge the previous mortgage held 
that the prior mortgage constituted an antece- 
dent debt 99. A. 497 ; 44 A. 382 celerred to. 
(Daniels, J.) Tiblok Baits was v. Lalsa 
BAITHWAB. 1933 A. 468 (2). 


■ ' Debts— Antecedent debls~~Money requir- 
ed lor satisfying decree for pre-emption— If one. 

A pre-emption deotee merely gives an option 
of acquiring oertain property at a certain prioe. 
The decree holder is under no obligation to 
acquire the property unless he ohooaes: money 
required for enoh a purpose is not an antece- 
dent debt. Per Walsh, J.— There muet be a 
real dissociation in faot to give effeot to the 
dootrino of anteoodenoy, iPiggoit and Walsh, 
JJ.) OHATUR BHUJ V. GOBIND RaM. 

4U.P.L.R. (A) 43 = 1923 All. 218. 


•Debts — Antecedent debts. 


The dootrine of antecedent debt, resting as it 
does on the theory of pious obligation, is only 
intended for the proteotion of third parties who 
may have acquired rights in good faith in the 
family property, and if a vendee oannot invoke 
it for validating a sale eflooted in lieu of au in- 
valid antecedent mortgage in his own favour, it 
is still less open to a creditor, whose mortgage 
bes been doolared to be invalid to reoover the 
debt, represented by that mortgage, while the 
mortgagor is alive, from the shares of his sons, 
■who have been exempted from liability out of 
the very property, the mortgage of whloh hae 
been deolared to be unenforceable. The debt 
for the payment of whioh this liability is 
sought to b 9 enforced is in no sense an anteee- 
dent debt. It is the very debt (ot the repayment 
of whioh the mortgage was made ; and if the 
doctrine ol pious obligation oaonos be invoked 
to support the mortgage, it oan hardly be in 
voked during the father’s llfotime to enforce the 
liability of the family property other than the 
ntereet of the debtor for its repayment. 
S Konhaiya Lai, 33.) KI8HAN 
8INQH V. CHEJJU SlNQH. 4fl A. 90 = 

1923 All. 208. 

Debts— Antecedent debts. 

„,F. r i 0t "°^ ,W . dabt8 <otmia 8 oonsideration 
of the mortgage lo suit are not antecedent 
debts so as to bind the ions, but an oral debt 

2*EF , i bT k- ° o p " oea# ' °* grandfather 

-whioh was binding on the grandfather binds 


HINDU LAW-Debts-Antecedent debts. 

the grandson as an antecedent debt. (Pi^gotf 
and Sulaiman, 33 ) RAM RATAN MisiB «>. 
Kapil deo Singh. 1923 All. 20. 

Debts — Antecedent debts — Mortgage- 

Necessity. 

Where the evidenoe showB that a mortgage 
exeouted by a Hindu father was in order to 
discharge oertain prior mortgages and the prior 
mortgages had themselves been inourred for 
legal necessity, then the mortgage oan be 
enlorced against the whole family property 
including the inteiest of the son. The prohi- 
bition in 8ahu Ramachandra v. Bhup Singh. 
99 A. 497 (P.C.) does not apply to suoh a case, 
( Rafique and Piggolt, JJ.) RANJIT SINGH v. 
Ganga BAHAI. L R 3 A. 328 = 

1922 All. 291. 


Debts— Antecedent debts— Prior mort- 
gage— Discharge of— Son not born at the time — 
Rights of. 

A prior mortgage exeouted by a Hindu father 
is au “ antecedent debt ” to discharge whioh he 
oould alienate the family property. If the son 
was not born at the date ol the prior mortgage 
he oonld not question the necessity for the 
same, when seeking to set aside the alienation. 
39 A. 437 (P.C. I = 33 A. 289 Ref. IPiggott and 
Walsh, 33.) Buraj Pbasad v. Makhan D*l. 

20 A.L.J. 238 = 1922 All. 51. 

— ' — 'Debts- Antecedent debts- Pro note in 
contemplation of subsequent mortgage— Personal 
coisenant by father in mortgage. 

Neither a debt contraoted by a Hindu father 
on a promissory note whioh reoited that the 
money was to form part of a mortgage of 
family property to be exeouted later on/ nor 
money borrowed by him on a mortgage of 
family property containing a covenant (or 
porsonal liability, oan be deemed an antecedent 
debt inaemuob as tho money was not 
borrowed wholly apart from the seourityof’ 

». P u'T t,y - Md ,,reB t'«°Hve of the oredit 
whioh the borrower obtained by reason of tbs 
ownership of family assets. {Mears, Q. J, aM rf 
Bansr/i, J.) ram Sabcp v Bharat Singh 

84 1.0. 763-19 A.LJ. 744! 

- Debts— Antecedent debts— After born 

A deed exeouted by a Hindu father long 

e b8 '° o r ® b . i . r ‘ h °l a «° n> ia V9,ld . a deed 
exeouted in lieu of that deed must be oonai- 

j ' “r> t< !, be ,0r ““ * nt ®°°dent debt. (Tudball 
and Raflgue, 33.) G IRDHARI LAL u Gobind- 

RAMl 881.0. 26-19 A.L.J. 488. 


son. 


~ ~D<6fj— Antecedent debts — Father- 

Pious obligation— Grandson’s liability. 

An obligation inourred by the lath.* , 
Mitakehara joint lamily whioh would be bind 1 
ing upon hiB sons must have been innn« j 
antecedently to the transaction ? D euT.'ul 
seoondly, it must have been inourred »h«n. 
apart Irom the ownership ol the ioint flntJr° Uy 
the aeourity afiorded o, supposed to be »£££ 
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by suoh joint estate. If a Hindu father borrows 
money on the security of the joint estate and 
there is nothing to show that the money was 
advanced to him on personal credit, the debt is 
not an antecedent debt binding on the eons. 
The dootrine of pious obligation comes into 
operation only against the sons, or in case of 
their death, against the grandsons. The doo- 
trine is based on spiritual considerations apart 
from the ownership of the property. Held, 
(1) that a prior mortgage by the'father did not 
constitute an antecedent debt within the deci- 
sion in 99 All. 487. (P C.) ; and (2) that there 
was no pious obligation on the grandsons in 
the lifetime of their respective father to pay 
off the debts of their grandfather. tRafique 
and Lindsay, JJ.) RAM SlNGB v. Chetbam. 

41 All. 629 = 17 A,L J. 706 = 
61 1.0. 119 = 1 U.P.L.R. (H C.) 82. 

Debts — Antecedent debts— What are. 

"Antecedent debts" means obligations in- 
curred irrespective of the ownership of the 
estate and apart from the seourity afforded by 
it (i. e ) personal debts of the father for his 
own purposes. 89 All. 497 (P C.), Rel. ( Tudball 
and Raflque, JJ.) Bbij NABAIN Rai v. 
Mangal Prasad. 41 All. 236 = 

17 A L J. 219 = 50 10. 101 = 

1 U.P.L.R. iH.C.) 49. 


Debts— Antecedent debts — Brothers- 

Previous obligation . 

In a joint family an antecedent debt in- 
curred by a brother who is the Manager of the 
family is cot binding on other brothers unless 
it be for legal necessity. There is no pious 
duty imposed on brothers and nephews to pay 
off debts of brothers and uncles. (Tudball. J.) 
NIBBAHAY LAL V. KALLAN. 48 10. 816. 


Debts— Antecedent debts— Immoral- 

Liability of son. 

Antecedent debts tainted with immorality 
would not make the eon liable in respeot of a 
mortgage ezeouted for the discharge of suoh 
debts. A mortgage ezeouted in lieu of a 
money decree obtained against the father in 
respect of sums not accounted for by him, is 
enforceable as an antecedent debt binding on 
the eons and grandsons of the mortgagor. 
( Banerji and Piggolt , JJ.) NlDDBA Lal v. 
Collector of bulandbsbar. 

33 1.0. 209 = 14 A L J. 610. 


. — Debts— Antecedent debts— Mortgage — 

Son’s liability. 

Money paid at the time of the registration of 
a mortgage ezeouted by a Hindu father is not 
an antecedent debt for which the son’s shares 
will be liable. ( Richards , C.J. and Piggolt , J.) 
KUNNUMAL V . TABA CBAND. 29 1.0. 182. 


—Debts — Antecedent debts— Son's lia- 
bility . 

A mortgage by father to secure purchase- 
money of property which he had successfully 
hid for at an auction sale is an antecedent debt 


HINDU LAW — Debts— Antecedent debts. 

and as suoh the Gons were bound to pay it. 
(Ryves and Piggott , JJ.) KAFILDEO v. Tha- 
KUR Pb asad. 36 All. 17 = 21 I.C. 868 = 

11 A.L.J. 961. 

Debts— Antecedent debts— What are - 

Alienation in respect of— Propriety of. 

The object of the alienation by way of mort' 
gagee having been to pay off the antecedent 
debts inourred by the father prior to the mort- 
gage, the whole debt was antecedent under 
Hindu Law, though the original debt was due 
to the mortgagee himself. There is nothing 
in the judgment in I.L.R. 39 All. 437 (P.C.). 
whioh supports the contention that the antece- 
dent debt must not be due to the alienee. If 
the money is borrowed on the security of a 
mortgage to pay off the antecedent debts it 
would be an alienation in respeot of the 
antecedent debts. (Qhah and Hayward , JJ.)- 
PANDUBANG t;. BBAGWANDAS. 

41 Bom. 841 = 55 I.C. 544 = 
22 Bom. L R. 120. 

Debts— Antecedent debts. 

The security bond ezeouted by a father 
UDder the Mitakshara law for the purpose of 
obtaining a stay of the ezeoution of a money 
decree passed against him creates a charge on 
the family property to discharge an antecedent 
debt not tainted with immorality and is en- 
forceable against his suooessors. (Richardson 
and Buda , JJ ) MUKTI PBAKA8B NANDE v. 
ISWABI DEI DEBI. 67 I C 858 = 

24 C.W.N. 938. 

D this— Antecedent debts contracted on 

the security of family property. 

A Hindu father has power to alienate the 
joiDt family property for an antecedent debt 
where such antecedent debt has been contracted- 
on the seourity of the family property. This 
rule is not affeoted in any way whatever by the 
observation of the Privy Couooil in 39 All. 437. 
42 Mad, 711. F.B., Foil . \Moli 8agar , J.> 
DALJIT 8INGH V. HABI CBAND 

1928 Lah. 669. 

— Debts— Antecedent debts . 

An aoteoedent debt is one whioh was incur- 
red only prior to the seourity sought to be 
enforced but mu9t be quite independent of it. 
(Abdul Raoof and Harrison , JJ.) LejK 8BAH 
v . Dina Nats. 63 I.C. 618. 

Debts— Antecedent debts— Promissory 

note— Deposit of title deeds— Personal covenant 
—Liability of ancestral property for debts of 
father. 

Where moneys are advanced to a Hindu 
father and a pro cote is taken for the amounts 
advanced and subsequently the title-deeds of 
properties are deposited as collateral seourity, 
in a suit by the creditor to enforce the debt, 
held, that the promissory note debt remained 
a simple money debt, though subsequently 
secured by a deposit of title-deeds, and that 
being dissociated in faot from the mortgage, it- 
constituted an antecedent debt for whioh the 
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HINDU LAW-Debts-Anteoedent debts. 


wbele of the family properties were liable 

• iooladiog the Gbares of the sons. Pet 8pencer t 
J:— The personal covenant contained in an 

• earlier mortgage and subsisting at tbe time of 

a later mortgage cannot oon6tituie an "anteoe- 
dont debt ” in a legal sense. A personal 
covenant gtveo by a father at the time of 
entering into a mortgage does not constitute 
an antecedent debt. 89 A. 487; 44 A. 368, Bel.; 
60 I.O. 177, dies, Per Devadoss, J.:~A personal 
oovenant in a prior mortgage can be an anteoe 
dent debt in reapeot of a subsequent mortgage 
of the name properties. 99 A. 437 ; 44 A, 368; 
91 O.W.N. 967, Bof. ( Spencer and Devadoss , 
JJ.) Vadamadai Pill a i v. sulhamanIa 
Chbttiar. (1923) H.W.N. 57 (2) = 

16 L W. 936 = 1923 Mad. 262. 

Debts'— Antecedents debts— Prior mort - 

• gage debt - 

An independent debt, not immoral or illegal, 
oontraoted by a Hindu father, on the eeourity 

• of the joint estate antecedent to the mortgage 
debt 8ned on, oan be treated as an antecedent 
debt eo as to support the obarge on tbe son’s 

-shares also to tbe extent of the sums seenred 
on the prior mortgage. Tbe well settled rule 
of law in the Madras Presidency that a Hindu 
father has power to alienate the joint family 
properties for an anteoedent debt where suoh 
antecedent debt has been oontraoted on the 
•security of tbe family property ia not afleoted 
by the decision in 39 All. 437 (P. O.). 35 M. 
TjJ. 882, Overruled. (TPaUti, G.J., Oldfield, 
Qadasxva Aiyar . Coutte-Trotter and 8eshagir% 
Aiyar, JJ.) ABUMUOAN GHBTTY V. MUTHU 
JJOUNDan. 42 Mad. 711-37 M L.J. 160 = 

9 L W. 06 8-11919) M.W.N. 409- 
82 1.0. 025-26 M.L.T. 96 (F.B.) 


*age< 


’Debts— Antecedent debts— Prior snort* 


An alienation by the father of a Hindu joint 
family is binding on the sons under two 
circumstances ( 1 ) where the alienation is for 
purposes of family necessity, ( 2 ) where it is for 
discharging an anteoedent debt inourred by the 
father. The expression 1 antecedent debts • 
Applies only to debts Inourred antecedently on 
the father's sole responsibility and wholly 
Apart from the ownership of joint testator the 
security afforded or supposed to be available by 
4aoh joint estate. A prior mortgage whiob hae 
no* been proved to have been created to dis- 
charge a debt anteoedent to it oannot be treated 
as an antecedent debt for the purpose of 
binding the sons 1 interest in oo-paroenary 

VJUvS l® “ (Spencer 

andKrUhnan , JJ.) Badagala Jogi Naidd 

V, BBNDALTJM PAPIAH NAIDU. <8 10. 2B9~ 

. 85 M.L.J, 3B2, 

[This (i no longer lav In Madras 

Bee 82 1,0. 820-1? Mad. 711 (F.B.)) 

~ *’ Uai " u d,bu ~ 

Pfj ta *° 111188 in through (allure of 

.consideration are not antecedent debts doe at 


time o( sale (or the purpose ol validating the 
sale. (Sadasioa Iyer and Sptncer. JJ.) 
SOHBAIYa MODALIAR V THULABI MODA- 
DALIAH. 14 M.L T. 8i7 = l L W. 65 = 

22 I.O. 44 — (1914) M.W.N. 16. 


Debts— Antecedent debts — Mortgage in- 
curred previously- 

It is settled law that a mortgage executed by 
a father ie not an antecedent debt einoe it is 
not incurred by tbe lather independently ol the 
security of tbe joint lamily property. 39 A. 
437. Poll. (Prideaux. A.J.C.) PURNIA i>. 
SONIA. 1923 Nag. 23. 

Debts — Antecedent debts — Mortgage 

debt if can be so regarded— Son’s liability. 

Under the Hindu Law a mortgage debt oon- 
traoted by the lather oo the eeourity of the 
family properties ie not an anteoedent debt fur 
which the son would be liable. 39 A. 437 ; 41 
A. 236 ; 41 A. 629 ; 6 P.L.J. 190 ; 16 N.L.R. 
68 5 16 N.L.R. 64. Rel. (Prideaux. A.J.C.) 
BALOO v. GODAWABI BA1. 3 N L.J. 238 = 

1922 Nag. 186. 

Debts— Antecedent debts — Liability for 

— After-born sons. 

Where a mortgage.of lamily property exeout- 
ed by a Hindu father before tbe birth of any 
eon ia renewed by another mortgage after tbe 
birth of a son, the latter mortgige is binding 
as an anteoedent debt on tbe son’s share of the 
family property. (Batten and Kotwal, A.J.Os.) 
Bheo NABAIN t). Nathu. SN.LJ.114- 

1922 Nag. 1. 

Debts — Antecedent debts- What is— 

Test. 


To make a debt, which is in faot anteoedent in 
point ol time, not anteoedent in the sense of tbe 
ruling in Sahu Ram's oaae. 39 A. 437 (P.O.), it 
must be found that there was an understanding 
between the oreditor and the debtor at the time 
ol tbe loan that it will be seoured later by a 
mortgage of the joint estate. Tbe true teat is 
whethet the payment of the advanoe and the 
transfer eeouring its payment are a single 
transaction. 9 N.L.R. 74 ; 14 N.L.R. 41. Ref. 
(Kolwal and Prideaux, A.J.C.) PandubanO 
». KESHOBAO. 64 I.O. 718. 


Debts — Antecedent debts — Alienation 

6p father— Son's ftabifiip. 

Even during the father's lifetime an aliena- 
tion for hie antecedent debts binds the shares 
of his sons in the oo-paroenary property. 
Alienation includes a mortgage as well as a 
■ale. 99 All. 437, Appl. (Aftdra and Prideaux, 
A.J.Gb.) Ratanohand v. 8heo Charan. 

81 I.O. 28-18 N.L R. 68. 


Dibfs— Anfeeedinf debts— Mortgage. 

A prior mortgage over joint family property 
created by a Hindu father oannot be treated ae 
an anteoedent debt for the purpose of binding 
the sons' interest in the oo-paroenary property 
by an alienation. (Miffra, A.J.O.) DlLBBH- 
BAH BBAHMAN V. NOHAB 8INQH, 

48 1 . 0 . 198 . 
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■ Debts — Antecedent debts — Enforceable 

against the son during lather's lifetime — 
Immoral or illegal purposes— Onus. 

Tbe pious obligation of a Mitakshara eon to 
pay bis father's debts is notduriDg his father's 
lifetime, a ground for giving efleot as against 
tbe son, to a mortgage of anoestral joint family 
property ezeouted by the father to seoure a 
debt whioh is neither antecedent nor justified 
by legal necessity. A loan made to the father 
on the oooasion of suoh a mortgage is not an 
11 antecedent " debt and if the loan is not 
justified by tbe legal necessity tbe mortgage is 
to that extent inoperative as against the eon’s 
share. 39 All. 437, P.C. and 9 N.L.R. 74. Ref. 
If in a suit to enforce such a mortgage the son 
is impleaded as a party be can show that any 
antecedent debt forming part of the considera- 
tion is tainted with immorality ; but it is not 
inoumbent on him to go further and prove 
that when the debt was contracted, the oreditor 
was aware or might have been aware of the 
immoral purpose for whioh tbe money was 
taken. 28 All. 508 , Foil. ( Drake Brockman , 
J.C) Dilli Singh v. Bina. 44 1.0. 608- 

14 N.L.R. 41. 

Debts— Antecedent debts— Test of. 

The true test seems to be whether the pay- 
ment and the transfer are in reality a single 
transaction or not. Religious duty of eon to 
pay off debt must be distinguished from liabi- 
lity of son to respect an alienation by tbe 
father. (Drake Brockman, J.O.) HlBA RAU 
v. UDBI Rau. 19 I.O. 861 = 9 N.L.R. 74. 

Debts— Antecedent debts — Mortgage. 

The definition of an antecedent debt as one 

incurred irrespective of the oredit obtainable 
from joint family property M is to be regarded 
as one to bo oonstrued in the light of tbe 
particular facts before a Court and as not ex- 
cluding from the oategory of antecedent debt 
money borrowed on a hypothecation bond 
eince the personal liability of debts so seoured 
continues to exist independently of the bypo- 
the oation. A usufruotuary mortgagor is not 
as such personally liable to pay the loan. It 
is open to the alienee to invoke tbe antece- 
dency of the father's debts to support an 
alienation as against the son even during tbe 
father’s life time. 39 A. 497 ; 23 O.C. 211, 
Ref. ( Ashworth , J.C.) JAMNA PRASAD v. 
BALBHADDAR. 28 0 0. 888 — 9 O.L J. 601- 

1928 Oudh 147. 

Debts— Antecedent debts — Alienation 

by father— Pro-notes. 

Where a mortgage was taken by tbe oreditof 
in lieu of pro notes exeouted by the father. 
Reid , the efleot of the novation of the oontraot 
was praotically to render the earlier bonds 
unenforceable. The consideration of the 
mortgage is therefore a good consideration 
binding on the sons who were oharged under 
Ahe Hindu Law with the responsibility of pay- 
ing the debts due by their father who died 


HINDU LAW— Debts— Antecedent debti. 

during tbe pendenoy of tbe suit on the mort- 
gage. (Kanhaiya Lai, J.C,) RAM BlNQH 
MT. RAGHUBANSA. 26 0.0. 201- 

9 0, A A.L.R. 29-1928 Oudh 8. 

“ — —— Debts — Antecedent debts — Personal > 
liability under mortgage— Alienation by father . 

To justify an alienation of joint family pro- 
perty by a father on the ground of antecedent 
debt, there must be not only antecedenoy in 
time but also true dissociation in faot. In the- 
absence of proof of suoh a debt, the sons are* 
not preoluded from impeaching the alienation. 
The personal liability of a Hindu father exe- 
cuting a usufruotuary mortgage, in oase of' 
dispossession of the mortgagee, does not con- 
stitute debt which can be treated as 
anteoedent, 99 A.437 ; 31 A. 176 ; 21 O.C. 200 
23 O.C. 204, Ref. ( Daniels , J 0.) MUB- 
SAMMAT MANZURAN BlBI v. JANKI PRASAD. 

9 0.L.J, 38-1922 Oudh 80. 

Debts— Antecedent debts — Essentials. 

An antecedent debt must not only be prior in 
time but mu6t be quite separate from the mort- 
gage in question. If a person borrows money 
on a mortgage, a little more than a fortnight 
after a prior mortgage, there is no separation 
so as to render the Utter an anteoedent debt. 

< Daniels , A.J.O.) UMBAO SINGH V . GAYA 
PbaSAD. 60 I.G. 647 - 28 0.0. 374 r 

— Debts - Antecedent debts — Pious obliga m 

(ion of the sons— Divided sons— Liability of. 

Where an earlier bond oarried a personal- 
liability to repay the amount borrowed aod the 
amount seoured by a subsequent deed was ore* 
dited towards the payment of earlier deed, held, . 
since the eutire amount of tbe earlier deed was 
borrowed to repay money debts not seoured by 
joint family property was an anteoedent debt. 
Tbe question of anteoedent debts beoomes 
material only when legal neoessity cannot be 
established. The pious obligation of a son or a 
grandson to pay off his anoestral debts does not 
depend on whether the two were joint or separate* 
in estate because the dootrine is found on reli- 
gions considerations to whioh the question of 
separation is entirely irrelevant. Where the 
debt is one whioh the father himself was under 
a pious obligatiou to pay, a subsequent debt 
inourred to pay that debt is an anteoedent debt 
binding on his sons in turn. (Daniels and 
Wasir Bassan, A.J.Cs.) RAM Baban v. 
Mangal BINGH. 60 1.0. 219 = 28 0.0. 127. 

Debts— Antecedent debts — Mortgage 

debt in absence of personal obligation . 

A mortgage debt is not as 6uoh an anteoedent 
debt unless ooupled with a personal obligation 
to pay the debt. (Daniels and Wasir Basain 
A.J.Cs.) Ram Dei v. Bdraj Baksha. 

23 0 0. 204-7 O.L J. 509- 
60 1.0. 117 — 2 U.P.L.R. (J.O.) lflK- 

Debts — Antecedent debts- Arrange- 
ments to pay off decree— Legal necessity. 

A Hindu saved his family estate by a mort- 
gage from an execution sale topay off tb& 
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amount of ft deoree. Held , the arrangement 
was for the benefit of the family and amounted 
to antecedent debt. A eon would be under a 
pious obligation to satisfy the mortgage. 
{Kanhaiya Lal t A.J.O.) HABIBAR Dat v. 
Mathura Prasad. 7 O L J. 487 = 

87 1.0. 399=2 0. P.L.R (J.0.| 143. 

Debts — Antecedent debts— What are. 

Joint family property may be eold or charged 
by father to disoharge an antecedent debt; i.e., 
a debt incurred not only prior to tho date of the 
sale or charge bat incurred wholly apart from 
the ownership of the joint estate or the security 
afforded or supposed to be afforded by it. After 
joint family property is thus eold or mort- 
gaged. no question as to whether the antecedent 
debt wa9 incurred for legal necessity or other 
purposes binding upon the eons or whether the 
transaction entered into by the father is enfor- 
ceable against the sons duriog his lifetime arises, 
39 All. 437. (P.O.) Ref. (Lindsay, J.O ) PUDAI 
Ram t>. BAIJNATH Lal. 28 O 0. 284 = 

36 I C. 743 = 7 O.L J.273. 

* —Debts- Antecedent debts— What are . 

A debt whioh is not entirely disconnected 
with the subsequent debt, is not an antecedent 
debt merely beoaue it ie only precedent to euoh 
subsequent debt. (Ashworth, A.J.O ) Ram 
Narain V. Lalta Prasad. 53 I.C. 664 = 

6 O L J. 504 


■Debts — Antecedent debt s — Mortgage — 
Liability of sons . 

A debt could not be regarded antecedent so 
as to bind the sons as such, unless it had been 
inourred irrespective of tbe credit obtainable 
from the joint family property. As it had not 
been shown that tbe debts, for the payment of 
whioh tho money was borrowod by tbe father 
had been so inourred, the sons of the mortgagor 
were not liable to pay the morignge debt. 
(Lyle and Ashworth , A.J.Cs.) Chandika 
BAKH8H Singh v. widow of Jagan Singh. 

82 1 0. 449-6 O.L J. 331. 


Debts — Antecedent debts— Test of — 
Prior and subsequent creditors need not be 
different— Mortgage debt . 

To constitute an antecedent debt binding on 
tbe sons, tbe prior and the subsequent creditor 
may not neoesearily be different persons nor the 
father dead at tbe time tbe subsequent oreditor 
olaims his debt inourred by the father to satiety 
the prior debt. But aaoh debt must not have 
been aeoured by a mortgage of the joint family 
property and that the prior and the subsequent 
debt a should not be contemporaneous in faot. 
3 9 All. 487 i 21 0.0. 200. ReJ. (£*?« and 
Athworth, , a J.Cs.) Mohammad Baqab au 
Khan v. Hazabi. sa i.o. 108- 

6 O.L J. 207. 


——Dibit— Antecedent debts—Mortgag 

Wh.ro there 1. a personal debt enforce 
•part from the prior morlg»ge, it is an ant 
dent debt as to support an alienation 
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discharge the mortgage. (Daniels, and Lgle’ 
A.J.Cs.) GCRO 8ABAI V. GlRDHABI LAL. 

22 0.0. 84-1 U P.L.R. (J.O.) B«- 
82 1.0. 74-6 O L.J. 411. 

• Debts— Antecedent debts— Mortgage, 

A mortgage of family property to pay ax> 
antecedent mortgage is not justified unlees the 
antecedent mortgage itself is justified. A prior 
mortgage debt cannot be an antecedent debt foe 
it was not incurred apart from the eeourity of 
the property. 39 All. 437. (P.O.) Ref- {Kan- 
haiya Lal , A.J.C.) KESBO DUTTp. RAM SON- 
DAB. 22 O.C, 28-6 OLJ. 244 = 

30 I.O. 880 = 1 U. P.L.R. (J.O.) 86* 

— Debts— Antecedent debts — Alienation 

by father. 

Alienation by father for so oalled antecedent 
debts i9 not valid if the transferee was the ori- 
ginal oreditor and oould not prove neoessity for 
tho prior debts. iKanhaiya Lal , A.J.O.) 
Harpal Singh v. Haralah Bahadur 
Singh. 22 0.0 16^30 1 0.796 = 

1U. P.L.R. (J.O.) 82. 

— Debts— Antecedent debts— Mortgage- 

Personal covenant in simple mortgage — 8on*s 
liability , 

.The personal obligation to repay, compromised 
io a eimplo mortgage may amount to an ante- 
cedent debt whioh tbe sou9 may be bound to 
disoharge if the debt was not iuourred for 
illegal or immoral purposes. 39 All. 437, Poll. 
{Kan^aiya Lal and Daniels , A J.Cs.) RAMAN 
Lal u. Ram Qopal. at 0 0. 200- 

47 1.0. 987 = 3 OLJ. 629. 

Debts— Antecedent debts— Barred debt . 

Barred debts are not 41 antecedent debts. * 
19 Bom. L. R. 69, Ret. A surety debt is bind- 
ing on the eons. (8fuart, J.O ) DBO NABA- 
yan Singh v . Lal Hari IIab qabbin 
SINGH. 88 I.O, 821 = 20 0 0. 1* 

Debts— Antecedent debts— Meaning. 

Money taken by a Hindu father at tbe time 
of the alienation of the ancestral property or 
as part and paroel ol the transaction is not an 
antecedent debt. 29 Mad. 200 ; 21 All. 176 1 14 
0.0. 299, Ref. (Sfuarf and ifanhaipa Lal> 
A.J.Cs.) BaKTAWAB SINGH V. Ram SINGH. 

861.0. 41-8 O.L, J, 289. 

— — Debts— Antecedent-debts— Question of 

— When arises . 

The defenoe of ' antecedent debt arises only 
when the sons are impeaobing the alienation 
made by thoir lather and does not arise when 
one brother is challenging the alienation of 
another brother. (Lindsay, A JO.) BINDA 
Prasad v . Gaya Pbasad Singh. 

18 I.O. 047, 

Debts— Antecedent debts — Mortgage 

debts. 

The dootrlno of anteoedenoy applies where 
the debt is one inourred In eubttanoe and 
reality antecedently to the mortgage whether 
or not the debt so inourred was scoured by % 
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HINDU LAW — Debts— Antecedent debts. 

obygi on the family property. Where the 
debs is one incurred by the heads of all the 
branches of a joint Hiadu family tbe whole 
family property can be made liable including 
the interests of all the sons and grandsons. 6 
t'at. L J. 626 ; 42 M 713 foil. ( Miller, 0.3. and 
Buckn%U t J.) HtBI PRA8AD 8INGH e. 80U- 
bendra Mohan 8inha. 8 P.L.T. 709 = 

1922 P. 430. 

~ Debts — Antecedent debts — Doctrine 
where applies. 

Pgr Bucknill t J. — The doctrine of antece- 
dent debts applies only when the relationship 

•ii tt® a r? d 800 exi9tB - (Dae and Buck - 
n»(f. JJ.) K ALIKA NAND V . 8HIVA NANDAN. 

63 1.0. 629. 

— Debts— Antecedent debts— Mortgage by 


HINDU LAW— Debts— Co-parcener. 

fathefs seourity but not quite independent of 
!:• DOra de ^ P r,ot «Q time to tbe suit in wbioh 
it was sought to be enforced, but a debt whioh 
is not only prior in tims but inourred com- 
pletely apart from the seourity whioh is Bought 
to be enforoed. (CouUj and Sultan Ahmad, JJ.) 
3UKDEO JHA v. JHAPAT KAMAT, 

B P.L.J. 120 = 1920 Pat. 87 = 
1 P.L.T. 49 = 84 1.0. 046- 
2U.PLRP.39. 


Debts— Co-paroener. 

Debts— Co parceners— Liability of. 

A debt inourred by the manager of the family 
for porohase of a house, whioh is purchased 
with the ooneent of all the adult oo paroeners, 
n bioding on the family. ( Richardson and 
Banerjee. JJ.) Fitambar Lal v. Sital. 

23 I.C 263 = 12 A L J. 641. 


Per Curiem (Dawson Miller , C.J. dies ) — A 
prior mortgage by father may also be an 
antecedent debt, so as to be a valid considera- 
tion for a subsequent sale or mortgage, if it is 
oot only prior in time but also independent of 
and unconnected with the subsequent mort- 
gftge or sale and if the debt was not oontraoted 
for immoral or illegal purposes. (Miller, C.J.. 
Jwala Prasad Das , Adami and Bucknill , JJ.) 
Mathura Misba t> Rajkumar misba. 

2P.L T. 407 = 62 1.0 132 = 
1921 Pat. 246 (P.B.) 

Debts — Antecedent debts— Secured and 
unsecured, 

Per Jwala Prasad, J. — No distinction suoh 
a? seoured and unsecured antecedent debts oan 
be made. 1 I a real antecedent mortgage inde- 
pendent of and unoonoeoted with a subsequent 
mortgage is proved, there is no reason why the 
family nroperty oannot be validly mortgaged 
subsequently for suoh a debt just as in the oase 
of a personal debt. (Jwala Prasad and Boss . 
JJ.) MlOHU MlSSIB V. BABHADRA PRA6TI. 

62 I.C. 116-2 P.L.T. 147. 


Debts— Co-parcener — Liability o/ — 

Joint family. 

When a debt is contracted by one member of 
an admittedly joint Hindu family the creditor 
must show that the debt was raised for joint 
family purposes ; the presumption would be 
the other way. 46 P.R. 1899 ; 69 P.R. 1893 ; 
34 Bom. 72, Ref.; 34 All. 135, Not Foil. 
( Johnstone , C.J.) Bbij Lal v. Jaishi Ram. 

172 P.L.K, 1918 =30 1.0. 300 = 
106 P.W.R 1918. 

Debts — Co parcener — Debt by one 

member— When binding on others . 

A debt by a member of a family (though not 
the manager) whioh is inourred on behalf of the 
family is binding on all the members. The 
borrowing member will be deemed to be the 
agent of the manager. It is a oase of a 
combined application of tbo Hindu Law and 
the law of agency and iavoIve9 no unjustifiable 
extension of either. (Oldfield and Ramesam , J J.) 
OHILISETTI VENKATAKRISHNAIAH V ATA- 
YAM SUBBIAH. 14 L W. 820-41 M L.J. SOft- 
eS 1.0. 462 = (1921) M W N..830, 


■ Debts— Antecedent debt— What it, 

To constitute an antecedent debt, tbe deft. 
xnu9t have firstly been to disobarge an obliga- 
tion antecedently inourred, and, seoondly, the 
obligation antecedently incurred must have 
been inourred wholly aoart from the ownership 
of the joint estate. (Miller, C.J. and Mullick , 
J,) BANKHANDI RAI V. KI8HOBIMONDAL, 

2 P.L.T. 17 = 0 P.L.J, 72 = 61 1.0. 102 = 

1921 Pat. 113. 

Debts— Antecedent debts— What are— 

Son's liability, 

A Mitakshara father as the manager of the 
joint family has got the power to alieoate the 
joint family properties for family necessity or 
payment of antecedent debts. This ia an excep- 
tion to the general rule that no oo-paroener of 
the Mitakshara joint family, without the 
consent of the other oo-paroeners, oan sell or 
mortgage such properties. An antecedent debt 
ia neither a debt whioh ia prior in time to the 


Debts— Coparcener— Decree against — 

Liability of properly . 

If a money deoree is passed against a 
member of a joint Hindu family, the family 
property is liable to the extent of the share of 
that member, provided that interest was 
attached in execution of the deoree during the 
lifetime of tbe judgment-debtor, ( Batten, 
A.J.C ) JAGRITDAS v BHAGI8AO. 

• 28 1.0.362 = 11 N.L R. 49. 

• Debts — Co parcener— Liability of. 
Members who have ratified and adopted debt 
so as to warrant their being treated as oontrao- 
tory parties are personally liable. 22 Mad. 166, 
Rel. (Atkinson J.) 6ITABAM SONAR v. Raj 
Kumar NONIA. 88 I 0. 691. 

Debts— Coparceners— Liability of. 

The onus is on creditor to make enquiries as 
to necessity for the loan and to show that he 
made suoh enquiries if he wants to make all 
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HINDU LAW— Debts — Discharge, 

the members of tbe joint family liable for a 
debt. ( Chapman and Atkinson, JJ.) MANDIL 
Das v. Megh Narain. i P.L.J. 89 = 

34 I 0. 742 = 3 P.L.W. 48. 


HINDU LAW— Debts— Immoral or illegal. 

by a father for immoral purposes. ( Lord 
Macnaghitn). BBI NaRaIN v RAGHUBANA 
RAI. 17 O.W.N. 124 = 23 M.L.J 27 = 

17 1.0. 729 = (1913) M.W.N. 768 (P.G.). 


Debts— Discharge. 

— Debts — Discharge , 

Where debts due to family are sometimes 
paid to tbe father aod sometimes to tbe 
son, payment to son is good disobarge. (Shah 

Din, J.) Jahangir v. Ganda bhah. 

60PLR. 1911 = 10 I.G. 838 = 
230 P.W R. 1911. 


Debts— Father. 

‘Debts — Father — Mortgage — Mortgage 

by father not proved immoral— Decree against 
lather and sons— Form of . 

The mortgage being one executed by a 
Miiakshara father, and the eons having failed 
to show that tbe loan was taken for immoral 
purposes ; and tbe mortgagee having failed to 
prove legal necessity, a deoree waa passed to 
the effeot, viz., mortgage-deorea against the 
share of the father, and if the sale of that ehare 
was insufficient to satisfy the decretal amount 
'balance to be realised by sale of the son's shares 
and interest six months* time* being allowed 
for redemption, ( Chaudhuri and Newbould, 
JJ.) BABU KBISHNA PBA8AD V, BABD JRAM- 
PBBSHAD BINGH. 83 I.G. 990 = 

20 O.W.N. 808. 

“7 Debts — Father — Insolvency — Som' 
share v<ists ft n Official Assignee— Remedy of sons . 

Where a father in a joint Hindu family, 
heoomea an insolvent, his son's ehare vests in 
in Official Assignee. The son if he desires to 
challenge such vesting, be must file a suit 
against the Offioial Assignee and must show 
that the father’s debts wore acquired for 
parpoBeflt (A. Raoof, J.) BlHABlu. 

Batnabain. 3 Lab. 829 = 1923 Lah. 1. 

The Bona and grandsons are liable tor the 
debts oontraoted by a father of a joint Hindu 
family who had a rnnning aooount on the basis 
of which n balanoe was etrnok. I Abdur Raoal 

J.) Haymabam u. Ohatta Ram. ' 

» Lah. L.J. 83i. 
DtbU — Father — Revival of barred 

The manager of a Hindu family has no 
power to bind the oo-paroeners by reviving a 

neiVhJ. d 1 b ‘ . h ‘ S 8009 wi " b ® »*«• »8 It is 

, D « Illegal. (Lindtov and 
a 1, A,J,Ce ‘> HaBIHAB BAKSH 
8INQH t). BHABAT PBASAD. 30 I.G. 890- 

18 O.O. IBS, 

Debli— Immoral or Illegal. 

-r~~ D ^mmoral or illegal— Proof of 
A general charge of immorality ia not snffl 
-oj^t to prow t^tlh, debts weto oontraoted' 
Vol. Ill— 64 


Debts— Immoral or illegal . 

General evidence of immoral character or 
miacooduot is insufficient to prove that the 
debts in question were tainted wiih immorality. 
[Meats. U-J. a?ii Banerjee , J.> RAmSarup a. 
Bharat Bingh. 43 All. 703 = 64 I.G. 763“ 

19 A.L.J. 74ft, 

* -Debts— Immoral or illegal— Antecedent 

debt — Liability of sons and grandsons to pay off. 

Tbe eons and grandsons of a Hindu aro lia- 
ble on a mortgage executed by him to pay off a 
simple money deoree passed against him for 
not having accounted for some money belong- 
ing to a person whose agent he was aB the consi- 
deration was an anteoedent debt; but if suoh an 
antecedent debt relates to a transaction tainted 
with immorality ite existence would not entitle 
tbs subsequent mortgage to be enforoed against 
the joint family property. ( Banerjee and 

Piggoti, JJ.) niddha Lal v. Collector op 
BULANDSHAHR. 38 I.G. 209-14 A.L.J. 610. 

Debts— Immoral or illegal— Indemnity 

—Son’s pious obligation, 

Ancestral property in the bands of a Hindu 
son is liable for money due under an indemnity 
olauee in a sale-deed, executed by his father. 

( Richards and Banerjee, JJ.) RaGUNANDAN 
Prasad v . Ohem Ram. 27 I.G, 898. 

—7— 77— Debts — Immoral or illegal — Libel— 
Liability of son. 

Debt inourred for the purpose of filing an 
appeal in a libel oase is binding on the son. 
(Richards and Origin, JJ.) 8UMAR BINGH v. 
Ohaube LIDAHAB. 83 All. 472-9 1.0. 621- 

8 A L.J. 306. 

Debts— Immoral or illegal— Debt due 

to breach of trust. 

A debt whioh a father has to pay owing to a 
breach of duty as a trustee oannot be regarded 
UQder Hindu Law as tainted with immorality ; 
aod bis eons are liable to pay the same, 87 
Mad. 458 ; 39 Oal. 869 ; 99 Bom. 848, Bel. on. 
The liability 0! the eons under Hiuou Law to 
pay their father’s debt, not tainted with illega- 
lity or immorality, is not afieoted by the fact 
that the father is alive at the time. The onus 
of proving that criminality attached to the 
debt ia on the sons. (Scoff, O J. and Shah , J.) 
Hanmant V. Ganbsh. 43 Boro. 612- 

01 l.O. 612 = 21 Bom. L.R 438. 

Debts— Immoral or illegal— Contra- 

vention of Government rules . 

Debts of father for carrying on private trade 
oontrary to Government servants 1 oonduot 
rales is not Illegal or immoral and so the boob 
are liable in reepeot ot snob debt. 89 Bom. 948, 
Diet. (Scoff, O.J. and Bhah . J.) RamakRISHHA 
Trimbaknadkabni V, Narain 8HIVBAO 

40 Bom. 126-311.0. 301- 
1T Bom, L.R. 988. 
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HINDU LAW— Debts— Immoral or illegal. 
• Debts — Immoral or illegal — Proof. 

A mortgage exeouted by a Hiodu father binds 
the sod’s interest in the property unless the 
particular loan was incurred for immoral pur* 
poses. Simple proof that the father was 
addioted to immorality and extravagance is not 
enough. A decree fcr a personal debt of the 
father, not illegal or immoral, may be enforced 
by sale in execution in his lifetime of the 
entire family estate, including son’s interest. 
12 Mad. 142, Foil. (Scoff, U.J. and Batchelor , 
J ) Dattatraya Vishnu v. Vishnu 
Narain. 86 Bom. 68 = 12 1.0, 919 = 

13 Bom. L.R. 1161. 

— — - — - Debts — Immoral or illegal — Son's 
liability to pay father's debt— Criminal mis- 
appropriation. 

Property was bought by H. & T. at a 
revenue eale but the sale having been reversed, 
T withdrew the amount of the purchase-money. 
In a euis by H, to recover hie share of the 
purchase-money a decree was passed against T 
in execution of whioh ancestral property belong- 
ing to T was 90ld. Held, that the debt was 
not immoral and the son was bound to repay 
it, and that, therefore he was not entitled to 
recover bis share of the ancestral property. 
(Chapman and Mullick. J J.) HaRI 8INGH v 
Sant Prasad Singh. 32 1.0. 969. 

Debts— Immoral or illegal— Proof — 
Son’s liability. 

Under the Mitakshara, the onu9 of proving 
the illegal and immoral nature of the debt 
contracted by the father lies upon the son 
setting it up and is not discharged by proof of 
general immorality or extravagant life. The 
connection between the particular debt and the 
immorality must be proved. ( Mookerjee and 
Beachcroft , J J.) HAZ\rmaLL v. ab \NI 
NATH. 17 0 L J. 38 = 18 1C 623 = 

17 O.W.N. 280 

D^b's— Immoral or illegal— Omission 

to render accounts— Liability of son. 

Failure to aooouot for money may oreate a 
oivil liability; but it dees not necessarily 
amount to a orimioal aot. Where a Mxtak- 
shara father failed to aooount for the money of 
his principal in his hands. Held , that bi9 sods 
were bound to pay this debt. 39 Cal. 862, Bel. 

( Mookerjee and Beachcroft , J J.) KRISHNA 
CHARaN MAHANTI v. RaDHA KANTA ROY. 

16 10. 410. 

Debts— Immoral or illegal— Evidence 

of — Son’s liability. 

A father's debte will be binding on the eons 
unless inourred for illegal or immoral purposes. 
General evideooe of extravag »oce and immoral- 
ity on the part of the father is not euffioient. 
18 Cal. 21, Rel on. (Chilly and Teunon , JJ ) 
Sbibeshur Prasad Bharat v . Brij 
Mohan Misibi. 14 1.0. 183. 

Debts— Immoral or illegal — 8urety — 

Liability of son , 


HINDU LAW— Debts— Immoral or Illegal. 

A son is liable for the debts inourred by 
father as surety even where no money has keen 
advanced. [Coze and Imam, J J .) RA8IK LAL 
Mandalv. Singeshwar Roy. 

39 Cal. 843 = 16 0 L.J. 107 = 
14 1.0. 147 = 16 0 W.N. 1108. 

Debts — Immoral or illegal— Decree of 

Court— Father's powers . 

No substantial dlflerence in principle oan by 
made between an obligation to repay mooed, 
aotually borrowed, and an obligation oreated 
by a judgment of Court. The liability imposer 
by the Court upon a Mitakshara Hindu fathe- 
to indemnify a person lor damages to his proe 
perty oreates a debt whioh may be justly 
recovered from the ancestral property in the 
hands of bis son. Meaning and «oope of 
" Auyavaharika debts” disouBBed. ( Mookerjee • 
and Carnduff , JJ.) CHAKOBI MAHTON v. 
Ganqa Prasad. 89 Gal. 802- 

16 Q. W N. 619 = 12 1.0. 609 = 16 G.L J 228. 


■ Debts - Immoral or illegal— Failure by 
father to render accounts— Son's liability . 

Where defendant’s father as manager of 
plaintifl’s estate dariDg his minority and while 
it was under Court of Wards failed to aooount.. 
Held, liability imposed by the Court upon the 
father to indemnify the person with whose 
property he had improperly interfered oreates 
a debt for wbioh the anoestral property in the 
hands of the 9on might justly be held liable. 
Admittedly the father was not oriminally pro* 
seouted and the suit was one for aooounts 
whioh he had failed to deliver. Every breaoh 
of oivil liability does not neoessarily involve a 
mortal turpitude, and it has not been shown 
that the debt in question was oriminal in law 
for the discharge of whioh the eon is not liable. 
(Abdul Raoof and Aloti Qagar , JJ.) GUR 
Saran Das v . Mohan Lal. 4 L&h. 93 = 

1628 Lah. 399, 


Debts — Immoral or illegal — Proof — 

Creditor party to waste. 

Where it is alleged by the son that a parti- 
mlar debt wa9 oontraoied for suoh purpose, tho 
turden lies on him to prove bis allegation. 
Foe burden is not shifted by showing that the 
ather lived an extravagant or immoral life; 

* direct oonneotion between tho debt and tho 
ather’s immorality, must be shown but where 
he creditor is fully aware of the waste by tho 
ather, the eon is notiliable for the debt. (Shah 
Oin and Le-Rossignol% JJ*) JASWANTI v. 
Cej Narain. *20 P.W.R. 1917 = 

i n. 4Q2»lO P.R 1918. 


—Debts— Immoral or illegal— Onus. 

Where from one known souroe all necessary 
and legal debts of a person are defrayed all 
other loans are presumably expended on immo- 
rality. This presumption arises only when the 
debtors had no debts or business on whioh the 
loans might have been expended with propriety. 
60 P.R. 1919, Ref. (Chevis and Le RessignoU 
JJ.) indab Narain v. Nana^k J h ^ n £ 19I6== 

82 1.0. 481 = 68 P.R. 1917. 
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HINDU LAW — Debts— Immoral or Illegal. 

Debts— Immoral or illegal— Proof of — 
Son’s liability. 

An illegal or immoral debt of the father is 
not binding on the son. Where the father was 
all aloDg living an immoral life it will not be 
reasonable to call on the son to prove that this 
or that item of debt was inourred for this or 
that particular piece of immorality. ( Johnstone 
and Rattigan, JJ.) BHEB Nath d. ALLIANCE 
Bank of Simla. Ltd , Lahore. 

110 P.W.R. 1914*218 P L R. 1914=* 
fc5 1C. 480*8 P R. 1910. 


Debts — Immoral or illegal— Proof of— 


Joint family . 

A debt contracted by a Ilindu father for an 
immoral purpose is not binding on the eon, 
even though the property is acquired by the 
father bim9e)f, Isolated acts of immorality or 
oven general immorality are not enough to 
prove that a debt for immoral purpoee was 
inourred, but there must be a dear oonoeotion 
between the immoral life and the debts oon- 
traoted. It is sufficient to prove that the 
borrower was at the time living a licentious 
life, beyond bis means, and that he was without 
any business or occupation on wbioh the 
money might legitimately be spent. (Robarfson 
and Beadon . JJ.» Ham NATH v. Bulaiba. 

80 P.R. 1913-69 P L R 1913- 
17 1 0. 788-1B P.W.R, 1913 

“ Debts— Immoral or illegal - Onus, 

To avoid liability for a debt of his father the 
son has to establish a direot oonueotion between 
the debt and the alleged illegal or immoral 
purpose The onns oast by law on the son is 
not diaobarged by evidenoe showing that the 
father was keeping a oonoubine and to that 
extent mast have inonrred additional expense. 
Direot evidenoe of the application of a debt for 
a epeoifio immoral purpose is not always 
possible to obtain and it will be suffioient if the 
evidenoe is snob that the Court oonld infer 
that the debt mast have been inourred for 
immoral purpose. 16 Oat. 717 ; 14 Bom. 820 ; 
86 Bom. 60. Foil. (Abdur Rahim and Moore, 
JJ.) MDTHDSAWMI GOUNDAN V ABUMUQA 
GOUNDan. 69 1.0. 890* 12 L. W. 189. 


Debts— Immoral or illegal — Proof 

800 8fieka 10 * BOap8 HaMity 

irL S5^ b ! S .J 0rilraolfld by hia father on the 
ground that they were oontraoted for immoral- 
ity, be onght to show by reasonable proof that 
there in a connection between the debts and tho 

Th0 lmmori11 character of 

fathfr wL ! Pr ° V f^ by ahowiD 8 Ibo 

InnimiT n * 8 immotal *bat the 

? f ^ th8 Hoffioieot for the 

family needs and that there was no trade or 

17 9 I i O B ^ r 86 Ga, n 0 nt^^w J ^i^^^i of loans. 
iLn2r 78 ?j \ L ^dasiva Aiyar and 
Spencer, JJ.) DHULUPALQA BUTOHAYYA 
tf.KUPPA VBNKATAKBI8HNAYA. 

681,0. 797 - 86 M.L.J. 996 I 


HINDU LAW— Debts— Immoral op illegal. 

■ Debts — Immoral or illegal— 8urety> 

A Hindu eon is bound to pay his father’s 
debt contracted by him as surely if not for an 
illegal or immoral pnrposeand the claim oan be 
enforced against him even during the lifetime 
of bis father. ( Abdur Rahim and Ayling, JJ.) 
8UBBAHMANYA AlYAB V. SHAH WALLLAOB 
& CO. 38 M.L.J. 402*12 L W. 117* 

88 I.C. 648 = 88 M L.T. 107, 

Debts— Immoral or illegal — Omission 

to account for moneys , 

Under the Hindu Law a person is liable to 
aooouot (or amoants oolleoted by his father 
and grandfather in their oapaoity aB trustees 
but subsequently misappropriated by them. 
The fact that the misappropriation would 
amount to a criminal offence does not afleot 
hie liability. Meaning of u Avyavahanka ” 
debts in the Hindu Law disousted. (Wallis, 
O. J, and Seshagiri Ayyar , J.) GabuDA 
SANYASAYYA tJ. NBEBELLa MUTHAMMA. 

88 M.L J. 661 = 9 L V. 1 = 48 1.0. 740= 

88 M.L T. 86. 

Debts — Immoral or illegal— Surety* 

ship to pay on default— Different kinds of 
suretyship, 

A Hindu father entered into a suretyship 
obligation in the following words; " I shall 
make the said V pay the amount due under 
tho said promissory note within two months 
lrom this date. In default of payment as 
aforesaid by the said person within said time, 
1 shall pay the amount of principal and interest 
on the said promissory note and get baok the* 
said promissory note and the surety bond and 
the title-deeds.” Held, that the promise 
amounted to a suretyship for payment and his 
sons are bound under the Hindu Law to pay 
the debt created thereby. There are three kinds 
of suretyship aooording to the Mitakehara lor 
appearanoe for assurance and for payment. 
Distinction between the various kind of surety- 
ship discussed. (IVal/w, O.J. and Spencer, J.) 
THANGATHAMMA v, ARUNAOHELLA CHET- 
TIAB. 41 Mad. 1071 = 88 M.L.J 899 = 

48 1.0. 76 = 11918) M.W.N, 673, 
-•Debts— Immoral or illegal— Proof of* 

Bvidonoe to show that the father led an 
immoral life is not sufficient to exclude the 
lather’s right to sell hie joint property. There 
must be evidenoe to show that the particular 
debts in question was oontraoted for an immoral 
purpose, (Spencer and Krishnan , JJ ) 8UBBA 
RAO v. Qwamia Pill Aii 47 I.C 884= 

7 L.W, 401. 

— Debts — Immoral or illegal— Mesne 

profits— 8on'$ liability, 

Where in a suit against a Hindu father and 
hia Bone, mesne profits are deoreed against the 
lather only, the son’s interest also oonld be 
proceeded against, since it wae not a debt for 
whioh the sons are not liable. (6 Cal, 140 f P.Oh 
All.^988, Foil.) (dyiinpand Napier 

JJ.) Zanamandra papiah v\ Lanka bubba- 

8ASTBULU, (1914) M,W>N. 616v901 0. 398- 

67 M.L.J. 8T0; 
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HINDU LAW— Debts— Immoral or illegal. 

Debts— Immoral or illegal— Surely — 

Decree against father— Partition between father 
and son — Liability of son. 

A eon is liable for the surety debt of his 
father only if they remained joint ; but if there 
was a partition made even after the date of 
decree against the father, the son's property is 
not liable for suoh debt. 24 Mad. 555; 8 1. 0. 
131 ; 4 M.L.T. 377. Foil; 11 Bom. 97; 4 I A. 
247 ; 5 Cal. 148 ; 3 Cal. 31 ; 38 Bom. 383. Diet. 
(TFaffis, C.J. and Oldfield, J.) DevaGUPTaPU 
Kameshwaramma v. Vadadi Venkata- 
SUBBA RAO 33 Mad 1120- 27 M L J 112 = 
24 I 0. 474a (1914) M W.N. 742. 

Debts — Immoral or illegal — Fine- 

Enquiry by creditor as to necessity- 


HINDU L4W— Debts —Immoral or illegal. 

Debts— Immoral or illegal— Proof. 

To show that a partioular debt was im- 
moral, the sons must show their father's im- 
morality as regards that particular debt and 
not only his general bad oharacter. (8fuarf 
and Kanhaxya Lai , A J. Cs.) BAKHTAWAR 
Bingo v Ram Singh. 36 1 0.44 = 

3 O.L.J. 289. 

Debts— Immoral or illegal— Liability 

of son— Determination of. 

The liability of oon for debts of a father 
alleged to be immoral or illegal should be deter- 
mined before the deoree is passed and not in 
ezeontion. (Lindsay and Kanhaxya Lai , 
A.J Cs.) MAHADEO PERSHAD v GAJBAJ 
BlNGH. 34 I.G 897 =8 O.L.J. 164. 


When a creditor suing the eons for debt of 
the father jpade enquiries aud ascertained 
that the debt was required to pay of! a fine 
imposed on the father, but did not proceed 
further to ascertain that the fine was paid when 
the father wa3 coavioted of a criminal ofleoce 
the enquiry is not sufficient and the oreditor is 
not protected. ( Miller and Oldfield , J J.) 
Bavumian v . Narayanan Ohettiar 

23 I.G. 218-18 M.L.T. 872. 

Debts— Immoral or illegal— Breach of 

trust. 

The liability of contribution arising out of a 
deoree of Court directing re-imbureement of 
trust funds expended by the father alonp with 
other trustees, extended to the poop. ( Benson 
and Sundara Iyer, JJ.) VENUGOPAL Naidu 
v. Ramanandban Chetty. 87 Mad. 438 = 
11 M.L.T. 427-14 I.G. 708 = 23 M L J. 61. 

Debts— Immoral or Illegal. 

The term “ illegal " or “ immoral ” is used 
as a translation of the word Avyavaharika. A 
summary of the eight kinds of debts coming 
within that category which are specified in the 
texts is given in the judgment of Mukerjee, J. 
39 O. 862 and lit includes " promises without 
consideration" (Hallifax, A.J.C ) ARJON t;. 
OhhaGanLAL. 6 N.L.J. 189 = 1923 Nag 300. 

Debts— Immoral or illegal — Onus of 

proof. 

In oases of allegation that a particular debt 
was contracted for immoral purposes the onus 
of proving the immoral purpose is on the son 
and not on the oreditor. Proof of immoral 
habits does not shift the onus on to the creditor. 
31 All. 176, Diet.; 30 All. 166, Ref ; 14 Bom. 
320, Foil. ( Alittra , A.J.C.) BHIKa v BARLAL. 

49 I G. 206. 

Debts— Immoral or illegal— Liability 

of son. 

The sons are not bound for money doe under 
a oontraot of indemnity unless the transaction 
oomes with term " Vyavaharika ” lawful, 
usual or customary. ( Stuart 9 J.C.) DEO 

Nabayan Singh v . Lal Habi Hab baban 
B lNGH. 38 1.0. 821-20 0,0. !• 


Debts— Immoral or illegal— Proof. 

General allegations of immorality on the 
part of a father is not sufficient to exempt the 
sons from their liability to discharge the 
father's debts unless they prove that the 
particular debts in question were contracted for 
immoral purposes. {Lindsay J.C. and Kanhaxya 
Lal . A.J.C.) NaRENDRA BAHADUBu ABDUL 
Baq. 30 I G 216=2 O L.J 237. 

Debts— Illegal or immoral— Liability 

of son. 

Money borrowed for wrestling is not for 
illegal or immoral purposes. (Tud^all and 
Evans. A.J. Cs.) Jai RAM p. 8HEO 8H*NKER 
BARSH. 9 1.0. 406. 


Debts— Immoral or illegal — Burden of 

proof. 

Where a sou impeaches an alienation by his 
father on the ground that the debts were in- 
curred for immoral or illegal purposes, it is not 
necessary to prove that eaoh item was expend- 
ed for an immoral purpose. When a person is 
shown to be leading a licentious life and living 
beyond hie means, the fact that there is no 
bu6ices6 proved on whioh the loans could have 
been expended raises a presumption that they 
must have been expended for licentious pur- 
poses. (Pipon , J.C.) BHAGAT BlNGH v. RAM 
PABKASB. 69 602 ‘ 


Debt— Illegal or immoral— Payment to 

near relation. 

A debt by a Hindu father to pay to a 
iar relation to repay certain trust mooey mis- 
propriated by him. is neither immoral nor 
eR al. {Dost and Rots, 33.) BENARES Bank 
Jaqdip Nabayan. 6P.LJ. 198“ 


am ■ n inn 


a n r m 


Debts— Immoral or illegal— Surely— 

ms's liability— Liability 0 / grandsons. 

A Hindu eon or grandson governed by Mitak- 
,ara is liable for the debt of hie lather or 
andfather contracted on a oontraot 01 a 
retyehip for the payment of money and 
hich ie vyavaharika, i. e., lawful, ueeful or 
letomary uoleee the traiBaotion ie tllegat or 
imoral. (Coutls and Adams, JJ > J 3 *. ' 
BISBNA BAHAI O. SHAM BDNDAB^BAHAY.^ 
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HINDU LAW— Debte— Immoral op illegal. 


Debts— Immoral or illegal— Decree — 

Liability of joint family property— Necessity. 

A debt oreated by deoree against a Hindu 
father of a joint family in respeot of money 
not acoounted for by him is not an illegal or 
an immoral debt, espeoially when there is a 
finding that there was legal neoeeaity for incur- 
r ing the debt so oreated, and it may be recovered 
from the ancestral property belonging to the 
joint family. 39 Cal. 862 ; 3 Pat. L.J. 533 
tMullick and Atkinson, JJ.) GaNESH Rai v. 
Deo Saran ahib. 4 P L.J. 692 

82 I 0. 271 = 1920 Pat. 100. 

— — Debts — Immoral or illegal — Surety- 
Surety against embezzlement. 

It ie unlawful for the father of a joint family 
governed by the Mitakshara to stand surety 
against embezzlement and a debt incurred ty 
him in so standing surety is illegal for which 
son’s shares in family property are not liable. 44 
Cal. 524; 15 O.L.J. 928, Rel. ( Chapman and Roe, 
JJ.) 8ATYA 0QARAN OHANDRA w. 8ATP1R 
Mahanty. . 0i l.o. 791 = 4 P.L J. 309 

Defile— Immoral or illtgal—Sums not 

accounted for by father. 

Mitakshara sons are bonnd by a sale of their 
property held in exeontion of a decree ngainet 
their father oven where it ie not shown that 
the dobt waa not for legal neooesity, unless 
tboy sucoeed in proving that the debt was an 
immoral debt. But overy oivil debt does not 
necessarily involve a moral stigma. 89 Ail 437 • 
44 Cal. 524 (P.0 ); 81 All. 176. Rel. Moneys 
oolleoted by a father ae an agont and not pro- 
perly aooounted for are not immoral or illegal 
debts. 39 Cal. 862. Poll, and Ref. [Mullik and 
Alktnson, JJ.) MOHaNTHA GADaHAB RamO- 
naj Dab v. Ghana shyam Dal. 

47 I.Q. 212 = 3 P L.J. 883. 


— — : D*6ls- Immoral or illegal - Surety 
debt Pious obligation — Vyavarika. 

It ie not necessary that the lather should 
have aotually reoeieed money in order to 
oreate a debt whioh it would be the pious duty 
of the eon to pay. A oontraotual liability to 
pay money is a debt enforcible against the 
son provided it is neither illegal nor immoral 

““y “°“ e8 , W, ,*, hin J n . ,he meaoi °* o' ‘he term 
Vyavanka whioh means lawful, usual or 

deR 9 h^ , A ,? mdn ‘ B Uable ,or ‘ h0 BQrel y 

f h "u ° f * raodfa ‘ b « where the 
"JS'. p iB, °' ‘ho payment of money. The 
suretyship contemplated by tho Hindu Law is 

r n b ° ?“? kiod 88 ‘he Cootraot Act. tUul 

JX,) hlATABIR PRA6AD 
V$ 8RT NARAYAN. ip T.W 4*7 

3 P. L.J. 398 = 4B I.O. 27 = 1918 Pat. 328. 

— — Debts— Immoral or illegal — Expense 
o/ criminal case- Pious obligation of son 

ohif«t1nn M | t8k8barft u “ B0D iB Qndera P'one 

obi. gat on to pay the debt incurred by his 
lather in defending himself against a oriminal 
oharge espeoially where the oflenoe oharged was 
not one involving any moral turpitude? It is 


HINDU LAW — Debts -Liability, 

not however his duly to repay the money 
borrowed by tbe father for paying the fines of 
bis co- accused. ( Chapman , J.) CHUMAN 

Chaudhury v. Ram bonder Chaudhury. 

39 I.G. 861. 

Debts-— Immoral or illegal— Damages 

— Breach of contract . 

Decree creales a debt indicating the liability 
of the son and the Court must look to the 
purpose for whioh the debt was incurred and 
not to the circumstances of the original liabil- 
ity. Debt of father arising out of a decree for 
damages for breaoh of oontraot to sell property 
held by him as trustee will be binding on son. 
(Crouch and Bayward, A.J.Cp.) 8AManmad 

Gangumalu. Maghanmad Vbrsimad. 

19 I.G. 378 = 6 S.L R. 180. 


— — Debts-Immoral or illegal— Surety- 

ship— Liability of minors . 

A Surely bond exeouted by members of the 
joint Hindu family for purposes not immoral, 
bind their heirs, espeoially when it is for family 
benefit (i.e.,) the ouratiea having got an 
appointment for their brother as oashier 
(Mr. Bosanquet). Ganoa Sabai v Bombay- 
Baroda, and Central India Ry. 

30 1.0. 248. 

Debts— Liability. 

Debts— Liability for— Father's debt. 

By the Mitakshara Law aooordiog to 44 Cal. 
624 a judgment against the father of the 
amily oaonot bo oxeouted against the whole of 
the Mitakehara property if the dobt iu respeot 
of whioh the juogment has been obtained was a 
dobt inourred for illegal or immoral purposes 

„, n J;?i y .°‘ b n ?v flDt J* i0 open 10 kh0 execution 

? r ® d ‘ tot Wk • ^ Whol ° 01 tho e0Ut8 ™ 8a ‘*s- 
faotion of the judgment obtaioed against " the 

father "lone”. These words oould not be 

There are no limitations, qualifications or 
reservations to tbe efleot that tbo debt, must bo 
inourred by tbe father representing the estate 

” !„ b. lo. bonefi. , B , IS: "ISIS 

or in somo cepaoity other than his personal 
capacity The words in 44 Oal. 524 are " In 

to e a7n ih7wh 8 ^ 'Vf ° pen 10 exeou ‘>^ creditor 
to sell the whole of tbo estate iu satisfaction of 

^one ” d ^d 6D i‘h ° blBiDed 98aiD8 ‘ tht fathtr 
a cne and there is nothing to quality the 

Z T th ’, r k * l0D „- " *' • In Jl 

° 6a ! 18 t0 . the «3«ol that, onoe a simple 

money decree ie passed against the father and 
manager of a joint Hindu family, that eimple 
money deoree oan be exeouted by the execution 
creditor against tbe whole of the estate, and 
will operate against the interests of the eons 
unless the dobt baa beon inourred lor illegal or 
immoral purposes. The decision in i 6 A r 
J R. 437 lay. down an absolule ly li Q *± 
proposition that joint lamily proper ty oanno 

f 9 r 9 i art ° d by 90 aot ofvolition oa tho n™ 

ol the manager, exoept with the oonsen? 
other oo-paroeners or for legal neoesaltvor fi 
njm.nl ol >ntoo,dgnt l.?S, 
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HINDU LAW— Debt!— Liability. 

doctrine of (he pious duly of a Hindu eon to 
satisfy his father’s debts can have no operation 
to validate such a transfer, so long at any rate 
as the father is alive. But in order to apply 
the principle of the second decision, there mast 
be a transfer by the volition of the manager. 
(Stuart, J.) 8HAMBU DlYAL 3INGH v. 1SWAR 
SABAN. 1923 All. 306 

• 


HINDU LAW— Debts— Liability. 

for the debts contracted by the managing mem- 
ber for family necessity ani the liability cannot 
be enforced personally against them. ( Kumara - 
swami Saslri, J., Krishnan and Oigers, J J.) 
P. Rama Patter v. a. viswanatha Pat- 
ter 41 M L J. 567 = 13 L.W. 130 = 

(1922; M.W.N. 27 = 66 1 0 133- 

30 tf L.T. 209. 


— Debts— Liability— Grandfather's debts 

— Liability of gr and ions— Debt of grandun:le 
accepted by grandfather. 

Where the joint family property was mortga- 
ged in favour of the plaintiff by the grandfather 
of the defendants along with other adult 
members of the joint family in favour of the 
plaintiff and it was found that tne mortgages 
had been ezeouted in renewal of an earlier 
mortgage which in its turn was executed, in 
satisfaction of a debt of the grandfather's 
brother. Held, in a suit to enforce the mort- 
gage, that the grandfather of the defendants 
having accepted the debts of his brother a9 a 
debt payable by the joint family, the grandsons 
were liable for the mortgage. ( Figgolt and 
Sulaiman. J J .) RAM RATAN MlSIB v. KAPIL 
Deo Singh. L.R. a a. 34 i — 1923 Ail. 20. 

Debts — Liability of heirs — Suit 

against widow ani brothers of deceased — 
Form of decree. 

In a suit against the widow and brothers of 
deceased executant of a bond not for a joint 
family debt a decree should be given against 
the widow for assets in the hands of the widow. 
(Piggott. J.l Pahlwan Singh v . Janki. 

*40 All. 17-42 1.0. 858-15 A L.J. 849. 

—Debts— Liability for -Father and son 

Where father borrowed first and then son 
took upon himself liability and borrowed 
further, held . the father is not liable eveu for 
the debt incurred by him unless family neces- 
sity has been proved. ( Campbell . J ) BaLLA v. 
Bard Mal. 1923 Lah. 683 (2j. 


Debts— Liability. 

Debt incurred by any member of a joint 
Hindu family cannot bind the other members 
unless it is shewn from the facts of the case 
that the loan was either taken for the benefit of 
the family or for the purposes of a joint family 
business. (L 0 $lie- Jones, J.) BHUBA v Bana- 
BA8IDAS 174 P.L.R. 1913-301 0. 481 2- 

113 P.W.R. 1913. 


Debts— Liability of heir. 

person olaimiog a shore 


in a deceased 
Hindu's property is oound to contribute pro- 
portionally to the amount required tor liquid- 
ating his debts and (uneral expenses. [Robertion 
and Beadon, JJ.) TH^Kab SINGH v. UJAGMB 
SINGH. 8 P.W.R. 1913-18 I.C 68*- 

° 28P.LR 1913. 


Debts — Liability— Dibts by mmiging 

member. 

Members of a joint Hindu family are liable 
only to tho extent of the joint family property, 


De bts —Liability— Partition. 

A partition of a joint family, after a debt is 
incarred for the benefit of the family, does not 
relieve the co-parceners from liability for the 
debt to the extent of the family property iD 
their bands. (Sadasiva Iyer and Naoier, JJ.) 
Muthu Reddy v. Chinnasami Rrddi 

12 L W. 403 — (1920) M W N. 613- 
89 M.L.J. 486-89 1.0.685- 

28 M L.T. 808. 

Debts— Liability of family property— 
Necessity. 

All oo parceners are liable on a pro-note 
executed by two of them for family ueoe68ity 
the liability being imposed by Hindu Law 
apart from the contract entered into by the 
other members. ( Srinivasa Aiyangar , J.) 
CHINNIAH Chbtty V. Tike ani ramasavamy 
Chetty. 81 1.0.311* 

Debts— Liability for^Pious obligation 

— Death of son—LiabilHy of mother succeeding 
to estate of her son. 

There may be no pious obligation on a 
mother succeeding to the estate of her eon for 
the payment of the debts due by her husband, 
bat if the soo has succeeded to the estate of 
his father, the person who sucoeeds suoh son 
is as maoh liable for the payment of the debt 
due by his father to the extent of the family 
property, nalesa it is tainted with immorality, 
as a person who woald directly succeed to the 
property oo his death. ( Kanhaiya Lai. J C.) 
8HEO NANDAN LAL t>. 8HBO BALaK. 

9 0. & A L R 264-10 O L J. 303- 

1929 Oadh 251. 

Debts — Liability — Share in joint 

family — Insolvency Court — Jurisdiction— Re- 
ceiver — Partition. 

A share in joint family property is not saved 
from attachment and sale and, therefore, is not 
outside the jurisdiction of the Insolvency 
Court. As tb6 share in tho joint family vests 
in the Receiver who can sue for its partition. 

( Daniels and Dalai , A J.Cs.i Lal 
Bahadur v p*spat Prasad. 100 L.J. 31- 

9 O. A A.L R. 173-1923 Oudh 151. 

a 

Debts — Liibilily — Presumption — 

Joint family. 

If two branches of a family form a joint 
family each braach is liabfo for the debt dae 
from the family and tho member incurring 
the debt is presumed to have authority to do 
60. (Das and Adami , JJ.) INDRR CHAND v. 
BIDYADHAR PANDE. 1921 Pat. 107- 

2 P.L.T. 111-60 I C 2*2 = 

5 P.L J. 744. 
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HINDU LAW— Debts— Manager. 

Debts— Manager. 


— Debts- Managtr— Powers of borrowing 

—Necessity —Interest— Retu of. 

The manager of a join Hindu family has 
authority to borrow money upon reasonable 
oommeroial terms for purposes of necessity and 
all terms of the mortgage in ezoess of this 
necessity, are beyond the scope of his authority. 
(Lord Parmoor) Ram BOJAWAN PRASAD 
81NGH v. Nathdram 44 ML J 618 = 

4 PL.T. 29 = 32 M.L.T. (P C.) 139 = 
2 P. 283 = 88 C.L.J. 29 = (1923) M W N. 382 = 

1 P.L.R. 448= 18 L.W. 767 = 
? 28 Bom L.B. 568 = L.R. 4 P C. 79 = 
60 I. A. 14 = 1928 P.0. 37 (P.C.). 

‘Debts— Manager— Agreement to contri- 
bute— Relief. 

The manager of a Hindu family sued on an 
agreement by the members of the family where- 
by he wae entitled to recover one-half of the 
amount paid by him for family debts but a 
part of euoh debte was not for family purposes, 
held that it would be unjnst and inequitable to 
.give him deoree for a half of the entire amount, 
as he has forfeited his otaim to the sum mis- 
applied and is entitled only to a share of the 
balance outstanding. (Viscount Cave). POKHAR 
SINGH e, JAOD 8INGH. 2 Pat. L T. 887 = 
(1981) M.W N 66 = 28 0 W.N. 748 = 
61 1 C. 681 = 8 U. P.L.R, (P.O.) 81 (P.O.). 


' 7. Debts— Manager— Bundi executed for 
.family necessity— Liability of other members. 

Where the manager of a joint Hindn family 
«reoutes a negotiable instrument and borrows 
•money for joint family purposes the whole of 
the joint family property inolnding the share 
of the junior members would be liable for the 

lR Z ves £ nd Dani * 1 *. JJ-) Raghunath 

SI N G H V . BRI N AB A Y A N . 46 All. 48» = 

ai a.l J. aaa-L a. 4 a. 211 = 1928 ah. 484 . 


-7--— ‘Debts— Manager- Promissory note— 
■Liability of co-parceners. 

Where a promissory note is executed by a 
member of a joint Hindu family as manager 
the other members oannot be made liable on a 
."."I*. °. n ‘ h “ Pro note, though they would be 
j“, bl ® ° c ‘ h ® debt - (Macleod, O.J. and Orump, 
*•> VlTHAti Rao u. VlTHAL Rao". * 

28 Bom. L R. 151 = 1933 Bom. 241. 

—Onus. DebU ~ Mana 9 er ~ Bindi *9 nature of 

t -afrit B0 P tesa mption that a debt oontrao- 
’”7 l “® of a Hindu family is 

th« hn?/r° d - ,0t tb8 bet,6fl ‘ of the family and 
or fimUh' creditor to prove neoesslty 

P wV S ,o,a‘ B 81 A * 136: 118 p W.R 1916; 
i 8 fi P j Re1, Wtrt'neau and Zafar 
Mi,jj.) Khazana Mal v. Jag an Nath 

4 Lah, 200 = 8 Lah L J. 336- 

1424 Lah. 4|. 


HINDU LAW— Debte— Manager. 

A deoree passed against the manager of a 
joint family as representing the family, provi- 
ded it be in respsot of a debt oontraoted by him 
for family neoessities or for the family business 
may be exeouted against the whole oo-paroe- 
nary property. 36 A. 3B3 (P. C.). Ral. But it 
mnst be shown that the manager was sued in a 
representative capioity. There is no presump- 
tion that a debt oontraoted by the manager of 
a Hindn family was oontraoted (or the benefit 
of the family. In eaob case it mast be proved 
that the debt for whioh all the members of the 
family are sought to be made liable was in- 
ourred lor the benefit of the family. 174 P.L.R. 
1916, Rsf. (Abdul Rsoof and Banison, 33.) 
Mela Mal v. GOBI. 8 Lah. 2BB= 

66 1.0. 485 = 1922 Lah. 203. 

——Debts — Manager — Liability of minor 
and adult co-parcener s. 

Where the manager oontraots debts for the 
ordinary purposes of the family business, the 
oo-paroeners whether adult or minora are 
liable but only to the exteut of their share in 
the property. (Broadway and Abdul Raoof 
33.) bishen Singh v. kidar Nath. 

62 I.C. 800 = 2 Lah. 15B. 


Debts— Manager— Presumption. 

Debt contracted by managing member of 
joint Hindu family is not presumed to be for 
the benefit of the family. iRaifipan, O.J.) 
Ram dhan Dobs v. Ramji Dab 

so 1.0. 218. 


— Debts— Manager — Jointfamily — Proof 
of the propriety— Required -No presumption. 

It oannot be presumed that debt inoucred 
by the manager of joint Hindu family is oon- 
traoted for the benefit of the family or firm 
It mast be proved from the faots of the parti- 

BANA n°c7 n * JoBM - BHURA o. 
BANABSI DAs. 174 P.L.R. 1918- 

30 I.C. 481 (2) — 118 P.W.R. 1915. 

— tobts— Manager— Necessity— Proof of 

-Non-production of accounts - Effect of. 

« n J?rli.A d k n ptoviog neoesaity for a loan 
oontraoted by the manager of a joint Hindu 

family ie on the oreditor who has advanoed 
money on the seourity of the joint family pro- 
perty But if he is unable to establish legal 

841,1 6nti,,ad t0 succeed if he 
shows that there was n representation made 

‘5. “ *° * he «<«‘enoe of a legal necessity 
‘k 4 h ° mada an honest inquiry and 
that be was satisfied that there was suoh 

* II ,B ver y 0,toa impossible 
lor the oreditor to oompel third pities to 

produoo their aooount books and the plaintifla 

oannot fail beoause the third parties did not 

ff™ M iT> he n S0MQDt b00k8 - and 

ddami, JJ.) OH1NTAMANI Mahapatra o 
Satyabadi Kar. 1 P. 718- 1MB P. n. 

A lender must satisfy himself by honest 
enquiry that the manager is aoting lor the 
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HINDU LAW— Debts — Manager. 

benefit of the estate. The representation of 
the manager is not sufficient. The lender is 
not bound to see to the application of the 
money but if he does to it the question of 
enquiry becomes immaterial. The lender's act 
will be mala fide where it is shown that he 
must have known that the transaction was 
bound to involve the family in ruin and that 
the borrower was acting in his own interest 
rather than in the interest of the family. 
Where the karla exercises hie discretion bona 
fide and for the benefit of the estate it should 
not be narrowly scrutinized by the Court. 
The onus of proof is on the alienee to prove 
that the charge oreated by the karla was for 
justifying necessity or lor the benefit of the 
family. Where a charge is oreated by the 
substitution of a new security for an older one 
and the consideration for the older one was an 
old precedent debt, there is prima fade 
presumption in the lender’s favour of a con- 
sideration that bind the estate. ( Das and 
Bucknxll , JJ.) KALIKA NAND v. SHIVA 
NANDAN. 65 1 0. 623. 

Debts— Manager — Necessity — Morey 

borrowed to obtain thickka lease . 

The manager of a joint Hindu family can 
borrow money to obtain a thicca lease for the 
family benefit. (Das and Ross , JJ ) 8ADHU 
8ARAN PRASAD 8INGH V. BBAHMADBO 
Prasad Bingb. 2 P. L T. 318 = 

61 10. 20 = 6 P.L J. 230. 


Debts —Manager— Powers of— Autho- 
rity to borrow— Junior member. 

Where a Hindu joint family consisted of two 
branches, and a member of one of such bran- 
ches borrowed mon«y on a mortgage for the 
purposes of the family, held, that the presump- 
tion was that such member had authority to 
borrow the money for joint family necessity 
and that the mortgage was, therefore, binding 
on the joint family. (Das and Adami , JJ.) 
INDERCHAND t>. BIDBYADHaR PANDAY. 

60 I.G 282 = 3 P.L J. 741. 
Debts— Manager— Trade— Liability of 


sons. 

The manager of a joint family has no autho- 
rity whatever to affect or dispose of any 
portion of joint family property in order to 
enable him to embark on speculative transac- 
tions but the mortgagee is not bound to satisfy 
the Court in each case that the transaction was 
bound to benefit the joint family. There is a 
certain element of risk in every business trans- 
action. A son is bound to pay tbs commercial 
debt of his father. 39 Cal. 861, Ref. Where a 
mortgage was executed by the manager of a 
joint Hindu family in order to pay for the 
premium of a lease of 3,000 bigbas of khud- 
basht land and there was every probability that 
the transaction would be a profitable one for 


the joint family, it was held that the transac- 
tion was binding on the joint family. ( Das and 
Adami, JJ ) 8HEOTHAL 8INGH V. ARJDN 
n a g 1920 Pat. 185 = 56 I.G. 879 = 

1 P.L.T. 136. 


HINDU LAW — Dehti — Necessity. 

Debt! — Necessity. 

Debts— Necessity— Burden of proof, 

The burden of proving that there was a neces- 
sity to pay a rate of interest in excess of the 
ordinary commercial terms is on the creditor. 
Where the junior members of the family in their 
written statement plead absence of necessity 
for a loan by the manager and that the joint 
family properties are not liable for the said debt 
it is open to the defendant to prove that the 
interest on the loan was exhorbitant and far in 
excess of the ordinary commercial rate and 
therefore not binding on the family. (Lord 
Parmoor ) Ram BDJAWAN PRaSAD SINGH v. 
NATHU Ram. 44 M L J. 618 = 

4 Pat L.T. 29 = 32 M L.T. iP.G ) 129 = 
2 Pat. 285 = 38 O.L J 33 = 
( 1923 1 M.W N. 882 = 1 Pat. L R 443 = 
18 L.W. 767 = 25 Bom. L R. 368 = 
L.R. 4 P.C 75 = 60 I A. 14- 
1923 P.C. 37 (P.C.) 

Dflbfs — Necessity — High interest. 

Where the rate of interest in a mortgage 
executed by the manager of a joint Hindu 
family is hiph the mortgagee must prove 
necessity for borrowing at such high rate fail- 
ing whioh the Court has power to award a 
reasonable rate of interest. ( Lord Phillimore ) . 
Nazir Begam v. Rao Ragunath Singh- 
41 All. 371 = 46 I. A. 145 = 23 C.W N. 700 = 
26 M.L.T 40 = 11 L.W. 188 = 
17 A.L.J. 891 = 21 Bom. L R 484- 
30 C L J. 86 = (1919) M.W N. 498 = 
50 I C. 484 = 1 U.P L.R. (P C.) 49 = 
36 M L J. 521 tP C.). 

[On appeal from 19 I.G. 639.] 

Debts— Necessity, 

In a case where a mortgagee wishes to enforoe 
a obarge against the family property the burden 
lies on him to satisfy the Court that the mort- 
gage transaction bad been entered into for 
family necessity or in lieu cf antecedent debt or 
with the consent, express or implied, of all 
the members of the family. A long series of 
renewals of mortgage transactions extending 
for over a generation without any protest by 
any member of the family would show its 
acquiescence, and raise a fair presumption, 
that if there bad not been a valid necessity for 
them, some objection would have beeD raised. 
(Lindsay and Sulaiman, JJ .) INAYat lLAHI 
v. Hardeo Sahai. 43 A 092 = 

21 A.L.J. 610=1924 All. 29. 


Debts— Necessity, 


Whether the rate of interest is undnly high a 
redilor in order to bind the estate, mast prove 
lot only the necessity of the loan out also the 
iccessity to borrow it at so extravagent a rate. 
10 A.L.J. 233; 30 A. 394 ; 46 I.A. 145. Ref. 
;o. (Rbves and Daniels, JJ.) Ragunath 
Singh v. 8ri Narain. 43 A. 484 = 

21 A.L.J. 323-L R. 4 A. 211- 

1923 All. 424. 



1025 


HINDU LAW — Debit — Necessity. 

— Debts- Necessity — Speculative Jifi- 

gtuton. 

Where tbe manager ol a joint Hindu family 
borrows money for Ibo purposes of oonduotiDg 
a speculative litigation wbioh is euooessfnl and 
might enure for the benefit of the family, the 
debts oannot be justified on the ground of legal 
neoeBsity. If the litigation resulted in benefit 
to tbe estate tbe debts would be binding on 
equitable pnnoiples. 4 A. 632 ; 44 I. A. 147 
referred to. < Rafique and Lindsay, JJ.) 
Beagwan DASp Mabadeo Pbabad Pal. 

4B A. 390 = 21 A.L.J. 271 = 1923 A 298(2) 


CIVIL DIGEST, 1911—1923, 


102S 


P e tP Necessity— Debts contracted by 
gvardtan— Enquiry. y 

A oreditor ol a Hindu minor is not bound to 
see to the application of the money. If a 
person deal mg wiih tbe manager of a family 
or with the guardian of a minor, does make 
mqumee and act honestly. the real existence 

? U ! ged “? d r « aB °nable neoeesity is 
suffioient to validate the debt and he is not 
bound to see to the application of the money. 
(Eanhaiya Lai and 8ulaiman, JJ.) Raqbu. 
BANE UPADHJA u. lUDBWIT SINGH KA ° HD ' 
20 A.L J. 886-L.B. 8 A. 470- 
43 A. 77-1922 All. 826. 

^--Debts- Necessity-High rate of in- 
„ fn A '"f tds ‘ h * of interest necessary or 

a- fts-saa isA i zv: 
S'ssS’SiPMrs.T 1 r 5252 

asIpSr 

8 A. 498-1922 All. 83fl. 

ttS£-5'fHS:s 

•I the rate ol Interest specified j7 it h^ 7 
to be exorbitant. (Hears 0 J JLtn %n f m 

3 Al1, 703 “ al 1.0. 788-19 A.L.J. 744, 

' mrA ^’ d 

the debt waa not M 88 WM not valid as 

Eeld that no decision as »5“ hJ^Hditr* oM? ‘ 

mortgage oan be given nn«i “ 7 01 th# 
mortgagor waa impleaded ^mV 00 01 tfa ® 
Lindsay, JJ.) tikam bbwS^hISJS *** 

„ M 1.0. 40. 

Voi. hi— es 


HINDU LAW-Debts-NeoeMlty, 

Debts— Necessity — Burden of proof . 
Mortgage ol family property to obtain 
money to purohase Zsmindsri shares, the 
purchase being for the benefit ol the family 
binds all the members. The morlgagee need 
only prove that he was told that Zsmindari 
shares were to be purchased and that he 
believed it to be true. Mortgage of property 
to pay ofi a prior mortgage, tbe validity of 
which is admitted, and the prior mortgage, 
both are binding on the family. xBanerjet ami 
Sufaiman, JJ.) Tula Ram v. Tulsi ram 

42 All. 689 = 60 I.O. 3-18 A.L.J. 699. 

Debts— Necessity-Liability of sons. 

n ,if\ 0rtg8 ? e by ? Hinda J ®‘ber of joint family 
property in lieu of antecedent debts and debts 
incurred for the benefit of the family U bind tag 
on h.s son’s share of the joint family property! 
The payment of a prior mortgage or the con- 
sideration for the acquisition of property fSr 

™i °'ui *5 ,,y a , r £ debt8 ,0E whioh ‘be joint 
family is liable. (Banerjee and Tudball JJ ) 

ATAB BlNQH t. BAGHUNATH SAHaI. 

881.0. 974=2 U.P.L R. (All.) llg. 

v55sv ssra r; 8 ,;: 

sarassisastissgrs 

an onerous rate of interest. 36 M. L. j 631 

? 4 , - oe T _ h “ r “* 6 of was reduoed from 
a* per oent. compound interest to simnit, 

17 - 788 "81 1.0. 02- 

1 O.P.L.R. (H.o.) 97, 

^—DebUr-Necessity-Bigh rate of in - 

desires to claim suoh ggjSrtJfnt* 
Court will give a decree for .noh imS 
reasonable. 19 I. <). 639 qa t n o. * « l 1 
(Rafique and Lindsay, JJ.) Bikbi R*nn^' 
KODAI PANDAI. 80 1.0, 814- St A r 8 j H ? *’ 
[H.o 80 1.0. 484-fflf, i ^ ^fj 

ssssss^assi m,h ,au * 

It is for the oreditor to ehow that th... - 

isssslg 

•“■■^SSS3K 

iz^r D,bu - - bw ,. u e , 

.8ona are not bound to *»« 

.i whloh ajsaursas 
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HINDU LAW— Debts— Necuilty. 

to promise to pay oo a debt borrowed by him in 
the absence ol olear proof of neoeasity therefor. 
[Karamat Bussain and Chamier, JJ.) NATH 
Mad Das o. Dadiph Singh. 13 1.0. 401. 

— Debts— Necessity— Liability of other 

members 

There ia no presumption that a debt contract- 
ed even by the manager of a joint family ia for 
a neceaaacy purpose. 34 All. 185, Ref. Plaintiff 
must prove benefit or oonaent or necessity. 
[Karamat Husain and Chamier. J J.) GANPAT 
RAI c. MONNI LAL. 34 All. 133 = 

13 1.0. 34 = 9 A.L.J. 94. 


HINDU LAW — Debti— Neceulty, 

The existence of the antecedent debts doe to 
third parties constituted valid necessity. (Scoff' 
Smith and Florde, JJ.) MT. Basanti o. 
Chanda SINGH. 1923 Lah. 602 (2). 

Debts— Necessity— Onus of proof — 

Presumption. 

In suits by creditors for the money due from 
joint family, no general and indexible rule can 
be laid down ; the presumption proper to be 
made will vary with oircumetatoes and must be 
regulated by and dependent on them. ( Broad- 
way and Zafar, Ali, JJ.) OHADA Ram u. 
KISHAN CHAND. 1923 Lah. 462 (2). 


• Debts— Necessity — Criminal charge 
against a member— Fund to defend against— 
For family necessity. 

Money seoured by a mortgage of a joint 
family property, for defending a member of the 
family against a oriminal charge is raised for 
family necessity and the mortgage ia bindiog on 
the joint-family- ( Karamat Husain and Cha- 
mier. JJ.) BENI RAM v. KUNWAR MaN 
SINGH. 8 A.L.J. 1013 = 11 1 0. 663 = 34 A. 4. 


Debts— Necessity — Representation by 

father. 

Where the oreditor lends his money on a 
representation made by a father that the course 
whioh he proposes to take a course not un- 
reasonable in itself is calculated to promote the 
interest of his family, the oreditor ought not to 
suffer because owing to the misconduot of the 
father, things turn out badly. Under these 
oiroumstanoes nothing prevents him from 
levying execution on the family property to 
satisfy a deoree for money against the father 
personally. ( Richardson and Buia, JJ.) 
MUKTI PHOKASH NANDB V. JSWABI DEI 
pggj, 87 1.0. 838 = 24 O.W.N. 938, 

— Debts — Necessity — Suit just within 


time— Evidence Act, 8. 114 —Conduct. 

Although a suit to set aside alienation by a 
father on the ground, among others, of want of 
necessity, was within limitation, yet the oon- 
duot of the plaintiff in instituting the enit just 
at the close of the period prescribed, was held 
to be an important faotor in determining the 
nature of the transaction and in finding out 
whether the alienation was or was not for 
necessity. The mere faot that the area of the 
property comprised in the mortgage forming 
the antecedent debt is not known does not 
iustify an inference of want of necessity, [Moti 
Sagar. J.l DAIJM SI.VOH .. HfwOn.ND, 


■Debts— Necessity. 


Debts inourced for a litigation in respeot of 
the abduction of tbe alienor’s wife, may be 
reasonably regarded as necessary. (Broadway, 
J.) ANOKH SINGH 0. BAPOBAN 8IN OH. 


Debu— Necessity- Antecedent debt due 

to third party* 


Debts— Necessity— Onus on creditor. 

Tbe onu9 of proving neoessity for a debt con- 
tracted by tbo manager is on the oreditor who 
seeks to bind the other members of tbe family. 
( Rattigan , C.J. and Scott- 8mith, J.) HAB 
Kxshen v. Lahore Bank. Ltd. 

51 1.0.712-64 P.R. 1919. 


— Debts— Necessity— Proof, 

Debts oontraoted by the manager of a joint 
Hindu family or a firm is not neoessarily.for 
purposes of family or firm and the oredit mast 
prove tbe faot in every oa9e. 172 P.L R. 1915 
Dies; 34 All. 135, Foil. ( Mirtineau , J.) FIRM 
Paras Ram Jwala Das v . Gian Chand 

60 1.0. 36. 

Debts— Necessity— Proof— Liability of 

members of a joint Hindu family. 

There is no presumption that a debt borrowed 
even by the manager of a Hindu family was 
oontraoted for the benefit of the family or firm* 
34 All. 135, Rel. (Leslie Jones. J.) Bhuba v . 
BANABSIDAS. 174 P L.R. 1015 = 

80 1.0. 481 = 118 P.W.R, 1915. 


Debts— Necessity — Debt for the benefit 

)f family— Promised by son— Liability under . 

Where a debt was oontraoted by the father 
n a joint Hindu family, for family necessity 
ind when he was away from home, his wife and 
ion signed an acknowledgment to save the bae 
>f limitation and the dealings with the orediior 
jontinued till finall aooonnte were settled and 
n the absence of the father, the son and hia 
nother signed a promise to pay tbe debt. Held 
hat the promise signed by the son and his 
nother was binding on them in as muoh as the 
lebt oontraoted by the father was for the joint 
amily, and hence dne by its mombers under 
3. 25 of the Contraot Aot. IKumaraswami 
Sastri, Krishnan and Odgers, JJ.) P. RAMA 
PATTEB V. R. VISWANATH PATTER. 

41M.L.J 567-15 L W. 130 = 
(1922) M.W N. 27-66 1 0. 155 = 

80 M L T, 209. 


— — Debts— Necessity — Marriage expenses 
— Females . 

The expenses inourred in the bangle cere- 
mony and Bimantham ceremony of the 
daughter of a deoeased Hindu oo-pareener do 
not create any legal obligation dn the girl s 
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HINDU LAW— Debts— Necessity. 

nnoles to discharge. (8adasiva Aiyar ami 
Burn. JJ.) VlSALAKSHI AMU AL V. KALI 
NABAYANASWAMI AIYER. 10 L W. 540 = 
83 10. 708-(1910) M.W.N. 878. 


— -Debts— Necessity— Proof— Liability of 

other members— Onus. 

The OQoaot proving tbnt the debt by mana- 
ger is for the family benefit lies on the creditor 
in the firat instance bat if the members of the 
joint family withhold the account books of 
their business they cannot rely oa the weakaess 
of the plfi.’a oaae. The onus shifts to them. 
I Wallis, 0.3. and Ayling, J.) Gubusami 
NADAN V. GOPALASAMI ODAYAR. 

12 Had. 629=36 H.L.J. 563 = 
(1919) M.W.N. 301 = 80 I.C. 778 = 

9 L.W. 817. 

— Debts— Necessity — Pro-note executed 
by one member— Promisee's duty. 

The payee of a pro-note by one member of a 
joint family must enquire as to the existence of 
family neoesaity, but need not see to the appli- 
cation of the money. ( Ayling and Seshagiri 
Aiyar, JJ.) NATABAJA NAIOKEN v. AYYA- 
BAMIPILLAI. 8 L.W. 410 = 

(1917) M.W.N. 230 = 32 M.L.J. 884 = 
38 1.0. 839-21 M.L.T. 108. 


cm. Debts—Necessily — Marriage expenses 
— Whether binding. 

Marriage bsing an obligation on Hindus who 
do not desiro to beoome perpnual Brahmaohar- 
ib or Sannyasis, debts inourrad for marriage 
expenses of a male oo-paroener are binding on 
the family. {Wallis, Bundara Aiyar and 

Badasiva Aiyar, jj.) Gopalkbishnamabaju 
v. VENKATA Nabababajd, 37 Mad. 273- 
23 M.L.J 288 = 12 M.L.T. 392 = 
17 I.C. 808 = (1912) M.W.N. 903 and 1231. 


Debts - Necessity - Evidence of recitals. 

la a suit on mortgage bond by a Hindu 
lather, the reoital in the bond that it was 
?* ?°“* ed ! ° l tbo dwolwrge ol anteoedent debts 
ib legal evidenoe against the eons. The Court 
te not bound, from auoh reoital, to draw a pre- 
* ha l tha bond wa3 ,or th® purpose of 

diMbarging anteoedent dobta. 6 M.I.A. 893. 

Diat, (Suttdara Iyer and Sadasiva Ivtr JJ \ 

Gangisetti Ramayya V . Kallika ’pbb 
BAYYA. 16 I.C, 411- (1912) M.W.N. 959. 

^Trrr, ^-Necessity - Marriage expenses 
—Liability of co parceners. * 

The maternal unole giving away a irirl in 
marriage where the paternal grandfather and 

. a * , aoaount alone invalid iAhj*. 
.Bahim and 8undara Aiyar JJ.) Venk 
Nabayana Iybb Siva imLSSSSn 

181.0, 985 =aa m.l.j. 49! 


HINDU LAW — Debts— Necessity. 

Debts— Necessity — Marriage expenses 

of a member. 

The mortgage of a family property to meet 
the expenses of the marriage of a member of 
the family is binding on all male members of 
that family { Benson and Sundara Iyer, JJ.) 

Marina Kbishnayya v. Dodisbtti Ram- 
anna. 12 1.0. 8i9=(l911) 2 M.W.N. 880. 

7 ' Debts — Necessity — Marriage of 

daughter Liability of co-parceners for 
expenses. 

The oo-parceners are bound under Hindu 
Law to pay the reasonable expenses of the 
daughter e marriage of a oo-paroener. ( Benson 
and Sundara Iyer, JJ.) acha BANGANAIK- 

ammal v. acha Ramanuja aiyangab 

35 Mad. 728=21 M.L.J.600- 
10 M.L.T. 87=11 I.C. 570 = 
(1911) 3 M W.N. 283. 

“ ~-“ D ebts— Necessity— Expenses of cri- 
minal case— Purchase of war bonds. 

Debts inourred by the manager in defending 
himself against a criminal oharge are payable 
by the family. A sum of Rs. 83.000 is not an 
unreasonable expenditure in the oase of a roa- 
peolable family. Debts inourred for pnrohasing 

“T a T fi ° 8 9 8toad y 'uoomo 

0 1 a° i ami y aPe a * B0 b'oding on the familv 
1 ? a ‘' * £ Ko> ■ iSotv il and Pr£ 
A.J.Os.) Nimbaji c. Kisan LAL. 66 1.0. MB* 

... Debts— Necessity — Representation bu 
ReZitaU* mana 9 er Uteusity for inqiTry- 

The representations of the borrower are not 

J2‘S , !5 but may in particular oiroum- 
stanoee be soffioient to shift the burden of 
proof from the lender to the person imnaanhini 
* ta Ml o, alienation. SomEog To * lh."S 
mere repreeantations of the borrower is ns a« a 

“*{ ‘°. X B “l IU, S reaeonable i^uiry on the 

part of the lender espeoially where othm 

• van ™ 8 ° ■ were open to the bormwer 

n ^'rA« 303 ! 35 Ml 108 ' ,o11 - (HaU if ax A 
o.) GANBA t). 8BBI VlSH WE SH WAR Mini 
DEO DEOSTHAN OF NAGPUR? “ 

* N.L.J. 88 = 64 1.0. 863 = 
17 N L.8. 194. 

by T in x,‘ r* 

borrowing™ wh,oh * ha mana * cr >8 justified in 

P»T.Sr 8 BBS * h lTo”f Va' 4 ‘i" a 

DATT SINGH u. LALTA SINGH. 8HBR 

78 I.C. 1000 = 9 0.&4.L.R. 889. 

» ■= family 

lh. W £?U,“", ..““iTa'ndl™™ 1 »» 
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presumed, where there is nothing to show that 
the leader acted otherwise than in good faith. 
If a previous Joan on a pro note by manager 
binds the family, a subsequent mortgage in 
lieu of it oannot be impeached. ( Stuart and 
Kanhaiya Lai , A.J.Cs ) Palak Ram v . Ram 
8UNDAB. 7 0 L J. 530 = 00 I.C. 410 = 

2 U.P L.R. (J.O,) 168. 

Debts— Necessity— Interest — Exorbi- 
tant rale— Debt by Hindu lather on credit of 
family property. 

In case of debts contracted by a Hindu 
father on the credit of the family property 
Courts have a discretion to interfere if the 
interest charged is excessive or exorbitant. 
The appellate Court will be 6low to interfere 
where it can be 6hown that euob discretion 
has been exeroised in a reasonable manner. 

( Linasay , J.C.) Dabgahi v, Chaudbubi 
RAJE8BWABI PEBSHAD. 48 I C. 753 = 

21 O.C. 269. 

— — Debts — Necessity — Interest — High 
rale. 

A creditor who advances money to a Hindu 
widow for legal necessity at a high rate of 
interest is not entitled to reoover interest at 
that rate, unless he explains why that rate was 
fixed. In such cases the oreditor should be* 
allowed a reasonable rate of interest. ( Lindsay , 
J.C.) Dwabaka Pbasad v. Pbithi Pal 
SINGH. 47 I.O. 106 = 9 O.L.J, 271, 

Debts— Necessity— Interest* 

Debt oarrying exessive interest does not bind 
the son so. far as an 4 onerous rate. of interest is 
oonoerned unless it is justified by the state of 
the family, the burden of proving whioh lies on 
mortgagee even as deft, and if a deoree is 
obtained against father on the footing of suoh 
interest, sons must be relieved from liability 
under the deoree if they pay reasonable interest. 
(Stuart and Kanhaiya Lai, A.J.Cs.) 8ADHO 
Obaban Pbasad v. Ram Ratan. 

40 1 0. 389 = 4 0,L J. 337. 

Debts— Necessity — Proof — Family 

necessity. 

, There is no presumption that debts inourred 
by members of a joint Hindu family were in- 
ourred for family neoesBity ; the faot must be 
proved by the oreditor although it may be 
difficult for him to adduce evidence on the 
point owing to a lapse of time. In a oaso of a 
transfer of family property by some members 
there is no presumption that the remaining 
members consented to the transfer. iStuart , 

A J.C.) LHSHWANATH 8INGH V • RAMPAL 
BINGH. 33 1.0. 778-8 O L.J. 26. 

Debts — Necessity —Proof — Trading 

family. 

No presumption that debts incurred by joint 
Hindu family were inourred for neoessity. 
But in the oa6e of trading families manager 
has implied authority. 8o the creditor need 


HINDU LAW — Debts— Necessity. 

not enquire into the purpose. ( Lindsay , J.C,) 
Ghanshyam Das v. Hardei. 

32 l.C. 380 = 2 O. L.J. 582. 

Debts— Necessity— Mortgage by father 

— Necessity not proved — Decree for sale- Per- 
sonal decree — Liability of surviving members . 

Where property of a joint family is mortgag- 
ed by the father and there is no allegation of 
legal necessity it isinoumbent on the mortgagee 
to prove that the sons and grandsons of the 
original mortgagor were liable to discharge the 
debt and that the property in their hands ie 
liable to be sold. The mortgagee cannot get a 
mortgage deoree unless he proves that the 
money was borrowed lor purposes whioh are 
binding on the joint family. (Lindsay, 3. C.) 
Ramnath v. Mahadeo Prasad. 

80 l.C, 882-2 O L.J.370. 

Debts— Necessity— Marriage expenses 

— Twice-born . 

Marriage is obligatory on Hindus who do not 
desire to adopt the life of a perpetual Brahma- 
obari or 8anyasi jand so the debts reasonably 
inonrred for the marriage of a twioe-born Hindu 
are binding on the joint family. ( Kanhaiya 
Lai, A. J.O.) Ghazaffab Hussain v . 
Mahabib Pbasad, 17 I.C. 308. 

Debts— Necessity— Borrowing by mana- 
ger— Rights of creditor — Interest— Enforceabi- 
lity against family. 

When a contract of loan entered into by a 
bead member or karta of a joint Hindu family 
is sought to be enforced against the othor mem- 
bers on the ground of necessity, it mast be 
shown not only that thero was a neoessity to 
borrow the principal sum but that the rate of 
interest agreed upon was also a neoessity : in 
other words, that it was impossible for the 
karta or the head member to obtain a loan for 
family neoesBity exoept at the rate of interest 
agreed upon. The oreditor in suoh a case has ^ 
not only to show that there was a family neoes- 
sity so as to bind the members of that family 
on behalf of the parties to the oontrAot with 
respeot to the loan advanced but that the rate 
of interest was the market or oommeroial rate. 
Ho will not be entitled to enforoe a higher rate 
o! interest against the other members and to 
make the joint family properties liable for 
interest higher than the ourrent market rate of 
interest, ijwala Prasad and Ross, 33.) 
Mahadeo Pbasad v. Bissebsar Prasad. 

2 P. 488 = 4 P.L.T. 707-1924 P. 71. 

Debts— Necessity— Pressure of creditor* - 

—Proof of • 

Where there has been a loDg series of transac- 
tions it is not always possible for the oreditor 
to prove exaotly the purpose for whioh any 
particular item was borrowed, and in suoh a 
case, it is suffioient for the oreditor to show 
that the family was in ohronio need of money 
and that the moneys were advanced on the 
representation of the manager that they were 
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needed for 6Uoh object. Moreover where the 
neoeeeity arises from the pressure of a judgment- 
debt the person dealiog with the manager of a 
joint Hindu family he is eotitled to treat the 
Judgment ag prima facie proof of necessity, and 
he is under no obligation to go behind the 
judgment in order to enquire whether the debt 
covered by the decree was for legal and binding 
neoessity of the family. (Das and Kulwant 
Bahay, JJ.) Dukhit OJHA v. JANKI SINGH. 

4 P. L.T. 377 ; 1923 P. M3. 

— — Debts— Necessity — Manager — Decree 

against — Suit by junior mtynber *o set aside 
decree — What has to be proved . 

In a suit by the junior member of a joint 
family to set aside a deoree against the mana- 
ger as fraudulent, he has to show that there 
was no legal necessity for the debts sued for, 
and it is not for the creditor to show that there 
was legal necessity for it. Where the evidence 
adduoedjQ a oaae based on fraud i9 equally 
consistent with the allegations of the plaintiff 
a9 with the denial of the defendant^ a oase of 
fraud is not established. [Da\ and Bucknill , JJ.) 
Damodar Prasad u. ram barop Komar. 

4 P. L.T. 102-1923 Pat. 187 = 

1. P.L R. 252 = 1923 P. 327. 

— Debts— Necessity, 

Where some junior members were oharged 
with oflenoes in oonneotion with family pro- 
perty And the manager then being in jail, the 
junior members raised a loan by a mortgage : 
Held t the mortgage was for a family purpose 
and was binding. The defence of a member of 
a joint family is regarded among the Hindus 
as a pious and neoessary aot to remove the 
stigma of disgraoe upon the whole family con- 
sequent on a oonviotion. (Jwala Prasad and 
Ross, JJ.) Dhanukdhabi Singh t>. Rambi. 
'Rich Binqh. 1 p. 171-1922 P. 533 . 


Debts Necessity— Marriage expenses 
of male members of joint family. 

Undor the Hindu Law the marriage expen. 
sea of the male members of a joint Hindu 
family is a necesaity and debts contracted to 
meet such expenses would be binding on his 
87 Mad. 273 ; 32 All, 675 ; 32 Bom, 

Bah v . NAND KISBORB GlR, 1 p, 

8 P L.T. 789 = 1922 P. 22, 

^ Dabti Necessity —Proof of- Mortgage 
»A n «. D i° r ‘ 8Bg0 8alt ' th0 was proved 

defJ. .o Za Xe ° a ‘ fl,iby the ■«—««■ «l IS 

aefte. to pay a previous bond and it was also 

S°‘irVZ““ a 

- -srar . 
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Debts— Necessity— Sigh rate 0 / inter- 


est— Burden of proof. 

The prinoiple that it is incumbent on those 
who support a mortgage made by ihe Manager 
of a joint Hindu family to show Dot only that 
there was a necessity to borrow but that it was 
not unreasonable to borrow at a higher rate of 
interest applies to the oase of a mortgage. 6 
C.L.J. 462 ; 11 All. 671 ; 11 All. 581. Ref. In 
the absence, however, of a 3pecifio plea in the 
written statement that there was no neoessity 
to borrow at a higher rate of interest the burden 
of establishing that necessity does not lie on 
the mortgagee, iddami and Das , JJ.) JAG 

Bahu v . raid Radha Kishun. 

5 P.L J.2S7-1 P.L.T. 209 = 
(1920) Pat. 211 = 88 1.0. 867 = 
2 U P L.R. (P.) 127. 

• 

Debts— Necessity— Criminal litigation, 

k joint family member can use family funds 
in repealing a criminal charge. On the consent 
of the oo-parcener members, a karta can alienate 
joint family property for family neoessity. The 
consent of a son after the completion of a 
mortgage by the father is not the ratification 
of the deed but a presnmptivo proof of a joint 
family necessity. (Z)ns and Coutts, JJ.) PfiEM 

8UKH Dash. Ram Bojhawan Mahto. 

1919 Pat. 451 = 52 1.0. 964=1 P.L T. 34. 

Debts — Necessity— Criminal prosecu- 
tion of one of the numbers— Effect of. 

The etigma of a oriminal charge against a 
member of a joint family being regarded among 
Hindus as a disgraoe to all the members of 
the family, any expense incurred to protect a 
family, frem suoh a threatened disgrace is 
neoeeearily in the interests of all the members 
of the family. Where, therefore, the Manager 
of a joint Hindu family raises monoy to defray 
the expenses of defending a oriminal oaBe 
agaiDBt him, the lamily property is liable for 
the debts so inonrred. {Junta Prasad and 
Das, JJ.) HANUMAT MABTON t>. BONA- 
DHARI SINGH. 4PL.J. 633 = 

1920 Pat. 13-E2 1.0. 784 = 

1 f.L.T. 133. 


Debts— Necessity — Borrowing money 
for purchasing other properly nearer home— 
Speculation. 

The onus is upon a oreditor who advances 
money to the Manager of a MitakBhara joint 
family to prove legal neoessity or benefit to the 
joint family or bonaflde and reasonable inquiries 
relating thereto. Tne purohase of property near 
ono s residence is a matter of sentiment and at 
best a speculation, and the money borrowed foe 
the same, with Interest and oompound interest 
leaving no margin for the profits bat rather 
imposing a burden oannot be said to constitute 
legal necessity and is not binding upon the 
other members. The creditor must make a 
diligent enquiry into the alleged neoessity 
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and any representation made to him by the 
karta has little value. (Atkinson and Kings/ord t 
JJ.) Dir NARaIN Chocdhuby v. Deyendra 
Nath Dar. 43 I.C. 193 = 3 P.L.W. 181. 

Debts— R\cessity— Government Reve- 
nue. 

Money borrowed for payment of Govern- 
ment revenue on the family property is a 
necessity binding od all the members of tho 
family. ( Charmer , C J. and Sharfuddin, J.) 
Ranjit Prasad v. Ram Jalan Pandey. 

1 P.L.W. 197 = 37 1 0. 833 = 
1917 Pat. 113. 

Debts— Necessity— Inquiry, 

The creditor must show that be made reason- 
able enquiries as to necessity for the loan. 
(Chapman and Atkinson, JJ ) Mandil Das 
MeGH NABAYAN DUBEY. ' 1 P.L J. 89 = 

31 I.C. 742 = 3 P.L W. 48. 

Debts— Son a Liability. 

Debts— Son's liability exists even in 

life time of father— Pious obligation. 

The law is now well established that under 
the Hindu Law the pious obligation of a son to 
pay bis father’6 debts exists whether the father 
is alive or dead. Observations of their Lord- 
ships in Sahu Ramachandra v. Dhup Qingh 
(44 I. A. 126) regarding the pious obligation of 
eons as not exietmg during lifetime of father 
disapproved. 11 A. 921 ; 4 I. A. 247 ; 19 l.A. l; 
15 l.A. 99 : 16 I. A. 1 ; 17 l.A. 11 ; 44 l.A. 1 ; 
15 All. 75 ; 28 Bom. 983 and 22 Mad. 49 Ref. 
(Lord Dunedin). RAJA Bbij Nabain 
Rai V. Mangal Pbasad rai. 

21 A L J. 934 (P.C.) =46 M L.J. 23- 
19 M.L.W. 72 = 33 M.L.T. (P.C.) 437 = 
46 A. 98 = 511.4 129=8L.R.P.C 1 = 
28 O.W.N. 288 = 5 P.L,T.1 = 
2 Pat. L.R (Civ.) 41 = 1924 P 0. 50 = 
(1924) M W.N. 69 = 26 B.L.R. 500 = 

110 L J. 107. 

Debts— Son's liability— Mortgage— No 

necessity or antecedent debt — Rights of 
creditor . 

A mortgage of the joint family property by 
tho father is void in the absence of proof of 
necessity or of an antecedent debt : the trans- 
action itself gives to the mortgagee no rights 
against the father’s interest in the joint family 
property. L.R. 17 l.A. 194, Appl. Exceptions to 
the above general rule may arise from special 
oiroumstanoee, e g> % from a representation or 
undertaking by the mortgagor that he had 
power *o mortgage the joint property. 12 B.L. 
R. 90, Diet. [Viscount Haldane.) LACHMEN 
Pbabad v Sabnam Singh. 89 All. 500 = 

16 A L J. 884 = 2 P L.ff. 29 = 
21 O W N. 990 = 33 M.L.J. 39- 
19 Bern. L R. 640 = 26 O.L J, 97 = 
(1917) M.W.N. 516 = 6 L.W. 8*4- 
40 1.0. 234 = 44 l.A. 163 (P.O.). 


HINDU LAW— Debts— Son's Liability, 

- Debts— Son's liability — Necessity- 
Antecedent debt— Pious obligation— Onus of 
proof . 

Under the law of the Mitakshara, the father 
in his capaoity of manager and head of tho 
family ha9 power to affect or dispose of joint 
family property for estate or family neoe6aity, 
bnt otherwise he has no power of sale or mort- 
gage except for an antecedent debt, a borrow- 
ing on the occasion of a mortgage or in con- 
sideration of a 6ale is not such an antecedent 
debt. The exception only applies to the case 
where the father’s debt has been incurred irre- 
spective of the oredit obtainable from the joint 
family property. To validate a mortgage for 
an antecedent debt net only antecedenoy in 
time but real dissociation in fact ie required. 
The exception in this i.^eot has been invoked 
for tbe protection of 1 oird parties who have 
taken their title for ooeroue consideration, and 
in good faith aod should not be extended so as 
to cover a breaoh of trnet by father. 31 All. 176, 
Appr,; 29 Mad. 200 ; 34 Cal. 184, Disappr. Tbe 
pious obligation of tbe sons and grandsons 
under the Mitakshara law. to discharge their 
father’s and grandfather’s debts does not attach 
while the father and grandfather are alive and 
the latter cannot dispose of their ehare9 in the 
joint family property on that ground, (Lord 
Shaw) 8ahu Ram Chandra v . Bhup Singh. 

39 All 437 = 44 l.A. 126- 
21 O.W.N. 698 = 1 P.L.W. 007- 
15 A.L.J. 437 = 19 Bom. L R 498 = 
26 O.L J. 1 = 83 M.L J. 14- 
(1917) M.W.N. 439 = 22 M.L T 22- 
39 1.0. 280=0 L.W. 213 (P.C.). 

Debts— Son's liability- Decree against 

father — Right , title and interest— Sale of 

— Purchaser's right — Mitakshara joint 
family • 


Under the Mitakshara Law a judgment 
agaiDSt the father alone can always be exeouted 
against the whole joint family property exoept 
where tbe debt in respeot of which tbe judg- 
ment was obtained was inourred for illegal o* 
immoral purposes. Tbe words “ right, title and 
interest of tbe judgmeDt-debtor (father)” in the 
sale certificate do not necessarily import that, 
when the father is tbe judgment-debtor, 
nothing but his share of the joint family pro- 
perty is sold. There is no reason why the exe- 
cution creditor should bo deprived of hie 
undoubted rights by such a narrow construction. 
In oases of this kind the substaoco and not tbe 
technicalities of the transaction should be 
regarded. Having regard to the conduct of the 
eons in tbo case and to the price paid by the 
execution oreditor .who purchased the property, 
it was held that the intention was to sell the 
whole property including tbe interest of th* 
sons. 14 l.A. 77 ; 17. l.A. 11, Ref. to (Lord 
Buekmaster BBIPAL 8INGH v. PRODYOT 
KUMAR. 44 Gal. 824 = 32 M.L.J. 133“ 

15 A.L.J 147 = (1917)M.W.N. 193- 
91 O.W.N. 442 = 28 O.L J. 220- 
21 M LT. 222 = 19 Bom. L.R. 290^ 
89.1.0. 282 = 41 l.A; 1 (P.O.)* 
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— r——Debt—8on's liability— Decree on mort- 
gage— Suit by sons to recover . 

Hindu bodb cannot reoover joint family pro- 
perty which has been sold \n execution of a 
mortgage decree against their father without 
showing that the mortgage debt was for illegal 
or immoral purposes. 46 C. 34 ; 42 A. 38 ; 39 
A. 437, Bet. {Ryves and Daniel* , JJ.) SiTLA 
PRASAD V, MT. OHAMEU BAHU. 

21 i.Li. 0B3-L.R. 4 A. 826 = 
9 0, & A.L.R. 766 = 1924 A. 111. 

Debts— Son's liability— Decree against 

lather . 

A decree against the father of a joint Hinda 
family oannot be executed against the whole 
family property if the debt in respect of which 
the judgment has been obtained was a debt in- 
curred for illegal or immoral purposes. Id every 
other event it is open to the ezeoution oreditor 
to sell the whole o f the estate iu satisfaction of 
the judgment obtained against tbe father alone. 
Where the properties of the family have been 
sold in ezeoution of a decree against the father 
and pnrohased by a stranger, the sons oannot 
question the sale unless they oan show that the 
debt was illegal or immoral. 39 A. 437 ; 44 A. 
968 ; 15 A.L.J. 147, refetred to. i Lindsay and 
Qulaiman , JJ). Ram Chander v . MAHOMED 
NUR. 45 A. 843 = 21 A.L J. 488 = 

L.R. 4 A. 237-1923 A. 891. 


■ -Debts— Son's liability— Pious obliga- 

U on— Death of father . 

Where the debt of the father is neither for 
legal necessity nor antecedent, the son is not 
under a pious obligation to pay it merely 
because the father is dead. ( Daniels , J.) 
BAJA 8INQH V . DuRQA SlNGH. 

1928 A. 829 (1). 


— “ , ‘ m ^pebt% — Son's liability— Mortgage in 
valid— Pious obligation to pay debt . 

The liability of a son or grandson to pay tbi 
debt of bis anoostor, whioh is not tainted will 
immorality or was not taken for illegal purposes 
is not enforceable so long as the original debtoi 
is alive and Is oapable of paying his debts 
During the lifetime of tbe father apart from 
any question o( family benefit or neoeseity th< 
liability of a eon to pay a debt due by hie fathoi 
is on!y contingent. The existence of thal 
liabiliiy contingent or vested, has been utilieed 
to build up the doctrine of antecedent debt tc 
validate a mortgage or sale effected by the 
****J!5 t0 P ft 7 suoh debt: and in many oases, a 
oreditor has been allowed to reoover a debt due 

if 7 fa *^ 6 4 , 5 0m t the flnfclro family property, 
luwm UInted with Immorality, as if the 
liability were concurrent. 44 A. 126 : 89 A, 237, 

** tne attempt to enforce a mortgage oc 

ob,i B“ lion «w right tc 

auaeb tbe family property daring tbe life time 

Uii« **• ” on the Bttan 8‘b of that ploui 

if h I.? l !. < iL 0 * n Mi 9, !i U ,eaa “oogni.ed beoanet 
1!. »' , oblJgat! °° exi,t «< moat bo a< 
InrofBoient to rapport tbe one as to rapport 


HINDU LiW— Debt*— 8on’e Liability. 

the other. ( Stuart and Kanhaiya Lai, JJ.) 
KI8HAN BlNQH v. OHSJJD BlNGH. 

L.R. 3 411. 609 = 1923 k. 208. 


Debti — Son's liafiilifj— Pious obliga- 
tion of con during life lime of father . 

Ab long as father is alive son’s pioua 
obligation does not arise and their share is not 
liable to attaohmeot and sale in ezeoution of a 
money deoree against father. (Oohul Prasad . J.l 
RAMEISHOBE v. ABDUL KARIM. , ^ # 

1923 All. 173 (1) 


Debts— Son's liability— Decree debt— 

Pious obligation— Extent of. 

A Hindu son is liable for the un6atiBfiod 
deoree debts of his deceased father to the extent 
of the ancestral properties unless he shows that 
the debt was contracted for an illegal or im- 
moral purpose. This is so even if the eon was a 
party to the deoree against the father. [Piggoit 
and TFa/sh, JJ.) RAMANAND SHUKUL v. 
CHHOTEY Lal. 20 A.L J* 969 = 1923 All. 124. 

Debts — Son’s liability— Decree against 

father— Liability of entire family estate . 

Where there is a simple money deoree 
against a Hindu father whioh is not shown to 
have been on the basis of a debt tainted with 
illegality or immorality, the deoree oan be 
ezeouted against the father and the father’s 
interest in the family property oan bo attached 
and sold. 39 A. 297, Diet ; 16 A.L.J. 147, Foil. 
t8luart and Sulaiman , JJ.) Kalyan Singh 
v, Dhaka m Singh. 20 A.L.J. 721 — 

L.R. 3 All. 492 = 1922 A. 489. 

-Debts— 8on'sliabil%ty— Father— Rene- 
wal of time-barred debts . 

A Hindu father oan ezeoute a fresh bond in* 
lien of time-barred debts oontraoted by him and 
the sons would be under a pious obligation to 
pay off the bond after his death. Tbe Hindu 
Law does not recognise any rule as to the 
extinction of olaima by the efflux of time. 6 M, 
298, F611. (Go&ul Prasad and Stuart, JJ«) 
RAMKIBHAN RAI v . CHHEDI RAI, 

44 All. 628 = 20 A.L.J. 677 = 1922 All. 402. 

— — 7 — Debts— Son’s liability to pay fa t her 
debt in lifetime of father . 

The son's pious duty to pay his father’s debt 
oannot be enforoed in the life-time of his father 
and the son has the right to object to tho pay- 
ment of suoh debts out of hta share when the 
father Is alive. [Oohul Prasad and Lindsay, JJ,) 
BHEODAN BlNGH V, BHAGWAN BlNGH. 

43 All. 496 = 19 A.L.J. 431* 
8 O.P L R. (A.) BO- 
1922 All. 82J. 

— Debts — Sen’s liability — Father — 

Decree against . 

It is competent to the holder of a simpl* 
money deoree against a Hindu father to attaoh 
and bring to sale In execution the whole family 
property InoladlDg the .on 1 , shares therein, 
unless the debt where on the deoree wae obtain. 
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ed was tainted with immorality or illegality. 
(Piggott and Walsh JJ.) MOHAN LaLu. Bala 
Peas AD. 44 All. 619 = L.R. 3 A 313 = 

1922 All. 310. 

•Debts— Son's liability — Father's debt 
contracted while estate under the Court of 
Wards . 

Where a Hindu contrasted debt3 while hia 
estate w*s uader the Coart of Wards and he 
wa3 incompetent to contract, his son is under 
no pious obligation to pay off the debt. A bond 
executed in lieu of the debt is not enforceable 
against the son. ( Rafique and Lindsay , JJ.) 
Chaubey Baldeo Prasad v. Bindeshri 
Peasad. 20 A.L.J. 24 = 1922 All. 213. 

■ -— —Dibts—8on's liability —Father— Mort- 
gage debt. 

In the absenoe of proof of legal necessity or 
of au antecedent debt to discharge which a 
mortgage by a Hinda father was exeouted, the 
Court, would not enforce the mortgage against 
the son’s share of the property on the ground 
of their pious obligation to pay their father’s 
debt. 52 I.C. 108 not, Foil. 65 I. C. 950 ; 22 
O.C. 84 ; 31 A. 176 Rel. (Difaf. A.J.C ) GaJA- 
dhab Bakhsh Singh v. Baijnath. 

20 A L J. 208= 8 O L J. 603 — 

1622 All. 50. 

--— Debts— Son's liability— Sale o/ family 
properly in execution— Suit by son to set aside 
— Plea of immoral debt . 

The entire ancestral property belonging to a 
Hindu father and his sons was sold by a 
creditor in execution of a deoree obtained by 
him against the father. On this the eons filed 
a suit for setting aside the sale alleging that 
the debt bad been incurred for immoral pur- 
poses but this they failed to prove. In these 
oiroumstances the sale is valid and the creditor 
oan soli the property. Farther, sale of 
ancestral property by a Civil Court is not void 
altogether. (8tuart and Ryves , JJ.) DALIP 
Nabain Singh v. Pabmaoti Bibi. 

42 All. 58 = 67 1.0. 93 1 = 17 A.L.J. 982. 

— Debts — Son's liability — Mortgage- 

Decree for sale— Sale proceeds insufficient — 
Mortgagee's right only to proceed against son's 
mortgagor for balance— Personal remedy . 

In exeoution of a deoree for eale on a mort- 
gage against a Hindu father the only property 
comprised in the mortgages wa9 sold. The sale 
proceeds, however, did not fully satisfy the 
mortgage, aud for the remaining sum the 
decree-holder applied for a personal deoree under 
O. 34, r. 6, of the C. P. Code. The deoree 
was passed against the father alone, although 
the personal remedy under the first of the two 
mortgages had beoome time-barred. The father 
then died and the deoree-holder sought to 
attaoh and to bring to sale the property of the 
joint family whioh had oome to the son by 
surviYorship. Held, that the application had 
been rightly dismissed as the personal deoree 
passed against the father to whioh the son was 
no party was made up in parti of the time- 


HINDU LAW— Debts-Son’i Liability. 

barred debt. ( Richards , O.J. and Banerjee . J.) 
BHIAM behaei Lal V . BHUBE Lal. 

17 A.L J. 578. 

“ Debts— 8on's liability— Time barred 

debt. 

The grant of a fresh deed by a Hindu father, 
in respect of a time-barred debt does not bind 
the son on the ancestral property. (Tadball 
and Rafigue , JJ.) Gibdh*ri Lal v. Gobind 
Ram. 03 1.0. 23 = 19 A.L.J. 435. 

— Debts— Son's liability . 

A mortgage by Hindu father to diaoharge 
debts contracted for immoral purposes does not 
bind the son's interest in the family. iWalsh 
and Ryves, JJ.) GOKUL 6INgh v . Gokol 
8INGH. 62 10. 111 = 3 U P L R. (A.) 14. 

Debts— Son's liability— Rosh bargain 

by father — Liability of family property. 

The father bid at an auotion sale and deposit- 
ed one-fourth of the purchase-money, but 
failed to pay the balanoe upon whioh the 
property was resold aud fetched a small sum. 
The judgment-debtor thereupon applied to 
reoover the defioieney and an order was made 
to reoover the defioieooy by sale of the family 
properties. The son thereupon brcnght a suit 
to set aside that order. Held that the suit 
mu9t suoceed as what was due from the father 
was in the nature of a penalty and therefore 
not binding on the 6on. ( Tudball and 
Rafique. JJ.) Rautan Lal v. Bjrjbhukan 
8ar*n. t 61 I 0.774, 

— Debts — Son’s liability , 

Debts inourred by a Hindu father for the 
benefit ;of the family, and not tainted with 
immorality are binding on his sons by reason 
of their pious obligation. A mortgage of family 
property to pay ofl a previous mortgage debt is 
binding on the family. ( Piggott and Kan - 
kaiyalal , JJ.) LACHMI NABAYAN v. DBOKI. 

59 I.C. 797. 

Debts -Son' s liability— Decree on debt 

— Onus . 

To render a son liable tor his lather's debt the 
existenoe of a debt due by the father must be 
proved by the oreditor. The fact that there is 
a deoree against the father, obtained in a suit 
to which the son was not a party, is not eviden- 
ce against the son. 39 All. 437, Foil. (Banerjee 
and Piggott. JJ.) Bhagw^nt v. Tulsi Ram. 

31 1.0. 130 = 1 U.P.L.R. (H. 0.) 48. 

— Debts — Son's liability — Suit by 
creditor . 

Prima facie deoree obtained against one 
cannot be exeouted by the attaohment and 6ale 
of another's property. But the position of a 
sod in a joint Hindu family is by reason of his 
pious duty to pay his father's debt not inourred 
for immoral purposes, very different from that 
of an ordinary third party. 13 Cal. 21, Ref. 
A oreditor having obtained a decree against a 
Hindu father on a promissory note is entitled to 
put to sale the family property and the sons ara 
entitled to show that the debt was anoh at 
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they were not liable to pay. 28 All., 308 ; 8 A. 
Ii.J. 433, Foil. A oreditoc suing oo a pro-note 
axeouted by a Hindu father, who makes the 
aons parties to the suit bat afterwards with- 
drawn the suit against the eon9 cannot be 
plaoed in a worse position as regards the execu- 
tion of his deoree than be would if the sons 
had not been impleaded. ( Tudball and Piggott , 
JJ.) Indar Pal v. Imperial Bank, 

87 All. 214 = 28 I.G. 593-13 A.L.J. 211. 


•Debts— Son's liability— Right of sons 
to avoid— Applicability to certain cases , 

The Hindu Law rule that the sons oan avoid 
a deoree passed against their father on showing 
that they were no parties to the deoree and 
that the debt for whioh the deoree was passed 
was suoh as oould not bind them iB not applic- 
able to a case where they are not seeking to 
evade payment but offering to redeem the pro- 
perty mortgaged by their father. tRaflque and 
Piggott, JJ.) Qdndab Singh v. Ratan Lall. 

86 All. 510 = 24 1,0. 612 = 12 A.L.J. 8B5. 


- Debts— 8on's fia&iWp — Execution 


sai 


— Setting aside* 

Where ancestral property is sold in exeoutio 
of a deoree for a father’s debt the son ehoul 
prove that the debt was contracted for immon 
purposes before he could set aside the sale 
(LyU, J.) PANARU 9HOKUL v. BALDR 
8AHAI. 21 1.0. 4 f 

' •Debts— Son's liability — Mortgage - 

Compromise by the Manager— Liability of son 
and grandsons . 

After exaouting a mortgage, a suit wa 
brought by the Manager of joint Hindu famil 
for deolaration that the mortgage was flotitioua 
A oompromue was effected for a oertain sum 
Thin oompeomiee oreated a loan even if ther 
wm nano in the beginning and there beiui 
anmoient consideration. the eons and grandson 
were bound to discharge this debt. {Bpu.e an, 

^m i sxssti‘s^tssrst 

hiALliSS? K om ? ni7 01 a aiDda son *• 

“ 9 ‘“* hBr 8 d «bk not conneoted with immora 

SrnlSS’h. for » Payment of suoh deb 

would be binding on the eon and hie interest 

1“ •«••»«» Property and would giy, 

aoomsdete titleto the purohaaer. (fltcWj 
U.J, ana Barter;*®, J.) Pokhpal fliNnn 
aamno Bison. u ,. 0 . ? 03 P -J l^Tes, 


— ~ Uebfe-Son’e liability- Extent of. 

The liability of eon to pay hie father’s de 

a " 9ea l 5 m dak « when father fails to d 

matti*’ JJ.) ChampaiiAe, «. Shaw bond 
“T 13 1.0. I 

Vol, III— 66 


ed against the grandfather merely on the 
ground that they ware not parties to the suit. 
35 All. 214 ; 29 All. 182 ; 7 A.L J. 862. Foil. ; 
30 All. 256. Dist. (Sfantet/, O.J. and Griffin, 
J.) KEHBI BINGH V , CHUNIHL. 

33 AH. 436-91.0. 476 = 
8 A L J. 218. 

Debt— Son's liability— Personal decree 

against father— Creditor — Right of, to proceed 
against joint family property . 

The decision of the Privy Counoil in Sahu 
Ramv. Bhup Singh, 39 A 437 (P.C.), doeB not 
affeot the rule that a oreditor who hss obtained 
a personal decree for money against a Mitak- 
9hara father, is entitled to levy execution 
against the entirety of the joint family property. 
(Richardson and Buda, JJ.) MtDHU 8DDHAN 
Dab Goswami v . Iswab Deyi debi. 

48 Cal. 341 = 61 1 0. 23 = 24 O.W.N. 949* 

— Debts— Son's liability— Form of decree . 

Where the oonaideration for the mortgage 
was received by the mortgagor, the mortgagee 
cannot be held inoperative morely because the 
mortgagee has failed to prove that the money 
was applied as stated in the mortgage bond. 
He oan get a deoree to the effeot that if the 
father’s share is not euffioieot to satisfy 
the deoree, the son’s share also will be 
sold. (Chaudhuri and Newbould, JJ.) Babu 
kqishna Pbasad v. Babu ram pbbsbad. 

33 1.0. 990 = 20 O.W.N. 008. 


■— — —Debts — Son's liability — Minor— 
Guardian . 

Where the mother of a minor rxocuted a 
bond on his behalf but not describing herself 
as guardian to pay a debt of his deoeased father, 
the son and not the mother was liable for the 
^amo ns it is a pious obligation on the son to 
dtsoharge his father’s debt. (Mukerjee and 
Beachcroft, JJ.) - 8IVA Narayan GHOSE u. 
Ramakhya GHOSE. 23 I.O. 87T. 


7",. '—Debt*— Son's liability— Decree aoainsf 
father— Execution salt* 

4 Right, title and interest ’ of a father might 
be the father’s share alone or It might inolude 
the son’s share also. It depends on the inten- 
non to be gathered from the oiroumotanoes of 
eaob oaee. The eon ’a share too oould be sold in 
exeoution of the deoree agaiust the father even 
though he was not a party to the proceedings 
in Court. Sale on exeoution of snob deoree 
would be held good H oreditor had do notioo of 
illegality or immorality. Bous need not be 
parties but if it ie found that the intereet of 
the father alone was sought to bo proceeded 
against the faot that sons wore not parties 
woold be material, lOhatterj" and Walma- 
«•) Hitbndra Binob v. Ramksbwar 
Binob. aa l.o. 873 -is o w n. ia 


~ — J)e6fi— So*’, liaWity— Question to b, 

dehrnxned m execution— 0. P, Oode, 3. fi3. 

The whole of the anoeslral property end not 
merely that portion of it in th. hand, of a 
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HINDU LAW— Debts— Son's liability. 


Mitakshara son. which upon partition would 
have represented the interest of the lather, 
if a partition had been effected daring his life- 
time. is responsible for the satisfaction of the 
judgment debt in execution of a deoree passed 
against the deceased Mitakshara father, where 
the loan wa3 not incurred by the father for 
immoral purposes, 22 W. R. 56 ; 13 Cal. 21, 
Foil. B. 53, C P.C. (1909), provides that a ques- 
tion as to what property would be liable in 
execution, is to be determined in execution 
proceedings and not by a separate suit. 

( Mookerjee and Carndvff, JJ.) LACHMI 
Prasad Singh v. basant Lal. 

16 1. 0. 970-16 C L J. 83. 

Debts — Scn’a liability — Liability o/ 

grandson . 

A grandson is not liable to pay interest on 
the grandfather's debt. But when a decree was 
passed against both grandfather and father, the 
father being liable for interest and the mesne 
profits decreed, the son's son too is liable. 
(Coze and Chatterjee . JJ.) RAMDEO PRASAD 
Singh b. Gopi koebi. 16 G.W N. 883 = 

13 1.0. 849 = 18 O.L J. 256. 

— Debts — 8on'a liability — Decree against 
father . 

A decree against the father on a mortgage by 
the father has no more force than the mortgage 
itself, which must be proved in order to bind 
the son for an antecedent debt or for legal 
necessity. (Scott-8mith and Zafar Ali , JJ.) 
HANS RAJ b . BalaQI MAL. 1923 Lah. 256. 


Where a Hindu father governed by the- 
Mitakshara law is adjudicated an insolvent, the 
interest of the insolvent including that of hi? 
eons in the joint family property vests in the 
Offioial Assignee. The son must prove such 
circumstances as would exempt bis ehare of 
family properties. 3 L%h. 329 (F.B.) Foil. 
(Scott Smith, J.) Firm of Ralia Raat 
Jowanda Mal b. Official Receiver op 
Gujbanwala Estate. 69 I.o. 729. 


Debts— Son’s liability— Pious obliga- 
tion. 

A money deoree against a Hindu father for a 
debt neither illegal nor immoral, whether 
incurred for family purposes or not, may be 
enforced in his lifetime by the execution sale 
of the entire co-parcenary property and is bind- 
ing cn the sons. In order to absolve a Hindu 
eon from liability for bis father's debts it is not 
enough to prove that the father was a man ot 
extravagant and vioious habits, but there must 
be 6ome definite connection established between 
the debt and the expenditure. The piou9 
obligation of a Hindu son to pay his father’s 
debts extends to debts incurred by the father 
during his minority which, after attaining 
majority, he agrees to pay. The onus of proving 
that a deoree obtained on a debt contracted by 
a Hindu father cannot be executed against the 
entire family property including the son’s 
share on the ground that the debt was non- 
existent or illegal is on the son. 16 Mad. 99 
Foil. (Abdul Raoof and Moti Sagar, JJ.) Ram 
Rattan v . Basant Rai. 2 Lah 263- 

64 I.C. 121 = 3 Lah. L.J. 563- 


Debts— Son’s liability — Father — In- 

soitency— Adjudication — Vesting of son’s in- 
terest in official assignee— Remedy of sons. 

On the insolvency of a father governed by 
the Mitakshara Law, the whole of the joint 
family property including the interest of his 
6ons, vesta in the Official Assignee. But the 
eons have their remedy on their establishing 
that the debts of the father were illegal 
or immoral and that their sharers would not be 
liable for the same. 19 I.O. 626 ; 49 I,C. 848, 
not foil ; 7 B. 438 ; 11 B. 37 ; 19 M. 74 ; 42 0. 
225, Ref. (Shadi Lal . C. J., Cheuw and Abdul 
Raoof , JJ.) Bihari Lal v . 8at Narain. 

3 Lah. 329-1923 Lah. 1. 


Debts — Son's liability— Mortgage by 

father . 

The son’s share of the family property is not 
liable to satisfy a mortgage created by the 
father unless it is shown that the mortgage was 
created to aischarge an obligation antecedently 
incurred by the father and the obligation was 
incurred wholly apart from the ownership of 
the joint estate. 39 A, 437 ; 51 A. 236 j 6 
P.L.J. 79, FoU. (8coU-8mith and Abdul Qadir , 
JJ.) Lakhu MAL B. BIBHEN Das. 

8 Lah. 74 = 1922 Lah. 291. 


-Debts— Son’s liability— Father— In- 
solvency of— Interests oj sons vest in Receiver . 


Debts— Son’s liability— Decree against 

father. 

To render a son liable for the father's debts, 
the mere existence ot a decree against the 
father is not an evidence against the son who 
was not a party to tbe eoit in whioh the decree 
was obtained. (Chevis, J.) K AS ™® IAXA Ji?‘ 
LAJJA RAM. 60 1 0- 

Debts — Son’s liability — Fictitious 


debt. 

Where a debt iB not found to exist, no 

decree can be passed against the son of the 

alleged debtor or against the joint family 

property. (Tudball and Sulaiman , JJ.) <J HAM ‘ 

MAN LAL V. COMAL SINGH. M I.O. 38- 

2 r-L.n. 10I,. 

Debts— 8on's liability— Father— Exe- 
cution sale of entire properly including son’s 
interests • ^ ' 

A money decree against a Hindu father when 
the debt was neither illegal nor immoral and 
whether he inourred expenses for the family 
purposes or not, may be enforced in his lifetime- 
by the execution sale of the entire oo-parMnary 
estate and is binding on his son. 89 All. *91 
(P.O.) Dist. (Shadi Lal and Le-Rosstgnol .. 
jj.) amab Nath v. rustoaui. 

' 15 P.R. 1918=2* P.W.B. IMB- 

*3 I.O. 878-112 P.L.H. 1916. 



104& 


1045 


CIVIL DIGEST, 1911—1923. 


HIND0 LAW— Debt! -8od i liability. 

Debts— Son's Jiabifiry. 

A eon is aa maob liable as the father when the 
latter borrows money for family purposes. 
(Shod! Lai, jj anant Ram v. Mansa Ram. 

82 l.O. 780 = 39 P.W.R 1916. 

Debts— Son's liability— Punjab. 

The estate of the minor eon whiob oame to 
him though his father could not be made 
direotly or indireotly liable in respect of claims 
against bis father for monies when the father 
did not oharge the estate in hie possession with 
the payment of those debts. 173 P.L.R. 1919, 
Foil. (Reid, C. J. and Battigan, J.j Oho- 
GHATTA V , ABBO MACj.' 30 P.R. 1913- 

17I.O. 371= 270 P.L.R. 1914. 


—Debts— Son's liability— Mortgage by 

father . 

There is a difforenoe between a suit by the 
son to have an alienation of joint family pro- 
perty by their father declared invalid and a 
suit by .creditors seeking to fix the liability of 
the father on the son. It ie only whon a son 
seeks to avoid liability that he has to prove 
that the debt inourred by his father was an 
immoral one. Where the son filed a suit for 
declaration that a mortgage of ancestral pro- 
perty executed by his father was not for 
neoeeeity and therefore not binding on him, 
held that the debt though not binding on the 
son as a mortgage still there was nothing to 
debar the mortgagee from enforcing the decree 
whioh he might obtaio against the father for 
the amount of the loan against ancestral 
property including the property mortgaged. 
68 P.R, 1901; 16 P.R. 1918, followed. (Broad- 
way and Campbell , JJ.) Habkishbn Bingh 
v. LAHORE Bank, Ltd. (1922) M.W.N. 692 = 

1923 M. 134. 


-Z)e6fs— Son’s liability for father's debt 

~ Remedies of creditor . 

8o long as a Hindu family remains undivid- 
ed, a oreditor oau proceed against the interest of 
the sons in the ancestral property for the debts 
of their father whioh have not been oontraoted 
for illegal or immoral purposes. 4 M. 1 2 41 M. 
136, 140 ; 88 M. L. J. 402 ; 39 A. 437 ; 49 M.L. 
J. 99 Ref, If the sons alter partition in a joint 
Hindu family effect a bona fide partition at a 
time anterior to the date when their father’s 

debt is oontraoted, their responsibility is different 
and the father’s oreditor oannot then prooeed 

$ lvi * ed Bharea ' aa M - 619 ! 41 M, 
478, R8f ' ( fiDen “ r and 

KDBUKUNDt SAMA RAO ». 
FIBM OF MABWADI VaNAPPI VA3INJI- 

JIW 708-49 M L J. 715- 

N ■. L T. 9=17 L,H. 661-16 H. 61- 

1998 H. 86 


Son’. iloWiify— Causa of pari 
iton being that the lather incurs debts. 

The son’, .hue on partition between (atfa 

8 dabte oontrao 

by the father before division bat not oharg 


HINDU LAW— Debts— Son’s liability. 

on the property ; the faot that the partition 
wa9 effected beoause the father was inoatring 
debts would not affeot the bona tides of parti- 
tion. [Abdur Rahim and Oldfield, JJ.) 
Kubri Venkata Reddi n. Chellori 
Suryanarayana Murthi. 40 M.L.J, 47a = 
29 M.L T. 265 = (1921) M W N. 261 = 
62 1.0. 980 = 13 L.W. 516. 

- -Debt— Son's liability— Ready money 

debt . 

The son's obligation to pay off his father's 
debts attaches to an antecedent debt as also to 
a ready money debt and if can be enforoed 
during the father’s life-time by the attaohment 
of the son’s share in the joint family property. 

( Ay ling and Coutts- Trotter, JJ.) Rajabatnam 
Ohbtty V . ADILAKSHMAMMAL. 

62 l.O. 318 = 28 M.L.T. 278. 

Debts — Son’s liability — Execution 

sale . 

A oreditor suing a Hindu lor his personal 
debt not tainted by immorality or illegality is 
entitled to inolude the sons of the debtor as 
parties to the suit and to sell the whole 
anoestral property inoludiDg the sou’s share in 
execution of the deoree, The deoision in 39 All. 
437 (P.0,) has not altered the previous law in 
this respaot. ( Abdur Rahim and Ayling , JJ.) 
8UBBAMANIA IYER v. SHAW WALDAOE 
& CO. 88 M L.J. 402=12 L.W. 117 = 

58I.C. 648 = 28 M.L.T, 107. 

■“ — ——Debts— Son's liability— Personal debts 
— Liability of sons— Suit on mortgage— Per* 
sonal decree against whole ancestral properties . 

In a suit upon a mortgage exeoated by the 
father the Court found the mortgage to be not 
binding as suoh upon the sous and passed a 
deoree for sale in reapeot of the father’s share 
of the mortgaged property and deolined to pass 
a deoree under O. 34, R. 6, O. P. O. The debt 
was not proved to be illegal or immoral. Held, 
that the plff. was entitled to a conditional 
deoree for the reoovery from the mortgagor 
personally and from the ancestral properties of 
himself and hio suns of aoy balance left in 
oaso the oet proceeds of the sale of the father’s 
share of the mortgaged property was found to 
be insufficient to pay the amount due to him. 
The deoision in I.L.R. 39 All. 437 (P.0 ) altera 
tho law as to the pious obligation of a Hindu 
son even during his father’s lifetime for a debt 
of the latter whioh is not immoral or illegal. 
(Oldfield and Krishnan , JJ.) Kandaswami 
GOUNDAN V . KUPPA MOOPAN, 

48 Mad. 421-88 M.L.J. 208- 
11 L.W. 221 — (1920) M.W.N. 181- 
55 1.0. 820-27 M.L.T. 96. 

Debts— 8on's liability— Sale of family ■ 
property in execution of money decree— 8on'$ 
suit to recoverhis share . 

A Hindu suing to recover hie share of family 
property sold in execution of a deoree obtained 
against his father ia bound to show that the 
debt for whioh the property wae sold was not 
binding on him beoauee it was oontraoted for 



1047 


1048 


CIVIL DIGEST, 1911—1923 


HINDU LAW— Debts— Son’s liability, 

illegal or immoral purposes Or beoause it was 
contracted merely to enable tho lather to sell 
all the sou 's properties. In the absenoe of suoh 
proof by him hia suit must fail. (Spencer and 
Krishnan, JJ.) 3ubb\ Rao v. bwamia 
Pillai. 47 I.C. 834 = 7 L.W. 407. 

— Debts— Sons liability — Alienation — 

8et aside by son— Consideration— Liability to 
pay, 

Where a sale by a Hindu lather is set aside 
in a suit by the sons on the ground that it is 
not lor binding family purposes, the purohaser 
oannot treat the consideration whioh ho seeks 
to get refunded as a debt of the father whioh it 
is the pious duty of the sons to repay. 22 Mad. 
312, Foil.; 39 All. 437 ; 41 Mad. 136, Dist. 
(Abdur Rahim and Napier , JJ.) KlLLABU 
Kotayya v. Palavabappu Dubgayya. 

47 1.0. 192-33 M L J. 491. 

Debts— Son's liability- Promissory note 

executed by father after partition in renewal of 
a note executed before— Pious obligation of son. 

A Hindu son cannot be made liable during 
bis father's lifetime on a promissory note 
ezeouted by his father after partition in renew- 
al of a note ezeouted by him before partition. 
The decision in Sahu Ram Chandra v. Bhup 
Singh , 44 I. A. 126 does not overrule the right 
of a oreditor of a Hindu father whose debt has 
not been incurred for an illegal or immoral 
purpose to join the father and bis sons in a 
suit on the debt and to bring to sale in ezeou- 
tion of the decree in suoh suit the interest both 
of the father and his sons in the joint family 
property. Per Kumaraswamy Saslri , J . — It is 
the primary duty of tho father to pay debts 
inourred by him not for any family neoessity 
but for his own purposes. Tbs pious duty of 
the son only arises when the assets of the 
father are insuffioient assuming that it arises 
at all during the life-time of the father. In 
other words, the pious duty is limited to the 
debts whioh the father is unable to satisfy out 
of bis share or his self-acquired properties. 
(Wallis, C.J. and Kumaraswami Sastri , J.) 
PEDA VENKANNA V. 8BEEN1VASA DEEK- 
6HITULU. 41 Mad. 135 = 33 M.L J, 919 = 
22 M.L.T. 334 = 6 L.W. 649 = 43 I.C. 229 = 

(1918) M.W.N. 63. 

— Debts— Son's liability— Extent of . 

A son is not joiotly bound with tho father to 
pay the debts of the latter. During lifetime of 
father the eon oannot be sued apart from the 
father. The son's liabitity lasts only so long as 
the father's liability subsists and if the latter is 
at an end, the pious obligation of the eon also 
oeaees. Quaere On the ineolvenoy of the father 
does the power of the father to sell the share of 
the son for bis debts vest in the offioial 
assignee. (Ayling and Srinivasa Aiytngar, JJ.) 
NABAYANA OHETTIAB V. VEEBAPPA CHBT- 
T1AR. 40 Mad. 881 = 20 M.L.T. 318- 

(1916) 2 M.W.N. 271-4 L.W. 422 = 

85 1.0. 918-31 M.L.J, 886. 


HINDU LAW— Debts— Son’s liability, 

~ Debts — Son's liability — Promissory 
note— Onus. 

To make the eons liable on a promissory note 
ezeouted by their father who was a member of 
joint Hindu family with the sons, it is suffi- 
cient to join the sons in the suit on the pro- 
note and give them an opportunity of showing 
circumstances which would prevent the debt 
being binding on them or a deoree being passed 
against them. It is not neoessary to plead and 
prove that the debt was incurred by the father 
for purposes binding on the family where the 
plea of want of consideration is raised the onus 
of proof in the oase of eons is not different 
from that in the case of their father. 27 M.L.J, 
695 ; 23 Mad. 597 ; 80 Mad. 88. Ref. (B'ciffis, 
C.J. and Hdtinay , J.) NACHIAPPA CHKTTY 
V . DaKSHINAMURTHY. 17 M.L.T. 232 = 

28 1.0. 349 = (1913)M.W N 217. 

Debts— Son's liability— Suit —Whe- 
ther should be against one or all sons— Form of 
decree . 

The creditor is not bound to sue all the sons 
for the debt of the deoeased Hindu father, 
Even in a suit against one son for a propor- 
tionate portion of tho debt, it was held that the 
deoree should be for the whole amount of the 
debt to the eztent of that son’s share in the 
joint family property. (Miller, J.) SALEM 
Town Bank v. Ramaswamy Iyer. 

26 1.0. 803=27 M.L J. 2.6. 

Debts— Son's liability — Mesne pro- 
fits . 

A deoree was passed against the father only 
in a suit against him and his eons for mesne 
profits. Oa attachment in exeoution of that 
deoree the son objeoted that hid share is not 
liable to attachment as he was not a party to 
the deoree. Held, tho son was bound to pay 
his father's debts under religious and moral 
considerations and the deoree against the father 
alone made no difference in his position. [Ayling 
and Napier , JJ.) ZENAMANDBA PapIAH v. 
Lanka subba Sastrulu. 

(1914) M.W.N. 616=29 I.C. 396 = 

27 M L J. 276. 


Debts —Son’s liability— Liability of 

c-parcenirs—Onus. 

Essential difference between the liability of 
one and liability of oo-paroeners lies in the 
inus whioh is on the 6ons on the one case, to 
irove the illegal and immoral nature of tho 
lebt and on tho oreditor to prove neoessity on 
he other. ( Miller and Abdur Rahim , JJ.) 
JOMASUNDABA AVALAPPA NAICKEB 0. 
dUBUGAPPA OHETTIAB. 36 Mad. 829 = 
18 I.C. 49-23 M L.J. 698 = 12 M L T. 871 = 

MQI31 M.W.N. 86. 


— — Dsbf — Son's liability— Mortgage— Per- 
sonal remedy barred . 

The fact that the personal remedy against 
the judgment-debtor in a mortgage deoree was 
barred does not eztingniBh the debt ^therefore 
if the interest of a son was sold to satisfy soon 
a debt, it must be held that it was for an 
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antecedent debt and the eon would be bound. 
16 Cal. 717 ; 17 Cal. 684, Foil.; 29 Mad, 200 and 
16 M.L.J. 62, Ref. \Btnson and Milter, JJ.) 
Muthusamj Chettiar v. Bubbamania 
Iyer. 11 M.L.T. 142-14 I.O. 69= 

(1912) M.W.N. 433. 

De&ia— Son’s liability— Legal repre 


tentative of son. 

Where a simple money decree is obtained 
against tbe father, and ou his death, hiB eone 
are brought on reoord as bis legal representa- 
tives, the execution proceedings are binding on 
the eons. 7 Mad. 266 ; S2 Mad. 429. Expl. 
(TPaffts and Sankaran Nair , JJ.) BHAQA- 
vatulu v . Keleswarappa Venkata. 

(1911) 1 M.W.N. 198-9 I C 618< 

9 M L.T, 481. 

•Debts— Qon's liability— Decree agains* 


father when can be reopened. 

If in regard to an admitted or proved exist- 
ing debt of their lathers the eons are only 
entitled to plead that it was illegal or immoral, 
it most be admitted that they are aleo ontitled 
to plead that there wae no debt of thoir fathers 
existing at the time at all, and there is no diffe- 
rence between that and the plea that there was 
no debt of their father existing at the time 
which was of euoh a nature as to justify an 
alienation of their ahareB for its satisfaction. 
(Hallifax A.J.C.). abjun v. Chhagan Lal. 

6 N.L.J. 185-1923 Nag. 300, 

Debts— 8 on’ e liability— Father 9 e surety 

debts , 

Under the Hindu Law sons are liable to pay 
their father’s debts inoarred by him as a surety 
for the re-pay ment of money lent. Case-law 
examined. [Ballifaz, A.J.O.) MAYaram v. 
B ha iron Prasad. 19 N.L.R. 29- 

1923 Nag, 118 (2). 


lion. 


-Debts— Son's liability— Pious obJiga- 

The pious obligation to pay father’s debts 
will not justify a decision binding the son with 
it daring the father’s lifetime if the debt is 
neither antecedent nor for neoesiity. ( Atacnair , 

A.J.O.) Pabasbam v , Lakshmioband. 

87 I.O. 878. 

Debts— 8on } $ liability— Extent of. 

tJLJL the dQ *y ot a Hindu 

father to pay debts inoarred by him not for 

. 0l ,or .j ,,BOWQ potpo... and the 

Si* °. f * k° D 1 “ 8t 8,1 0D, 7 “Hues 
£ 8hare 01 hifl Mlf-aoquieitiona are 

inenffloient to meet the debts. {Fmdlau A 3 O 

Nanhusao «. Qakpati. jSo iiS; 

. Debts— 8on’t liability— Bans' right to 
challenge decree against father. 9 

toUkZZJH? BOn8 b J ri ° 8 * 8Uit ,or 8 deolaration 
lather PM88d “B^sUheir 

tather is not binding on them on the gronnd 

STEW* “ ada 'P* ,kiea ‘ b » for.olo.uie 
anit and It is not shown that the maxigasa 

debt wu either illegal or immoral, the .one’ 


HINDU L1W— Debts— Son’a liability. 

suit is not sustainable. The mere fact that in 
the foreclosure suit the father was not desoribed 
as the manager of the joint family did not 
make the deoree any the lees binding on his 
sons, in the absence of proof that the father 
aoted in a way prejudicial to the interests of 
the family. ( Kunhaiya Lal, J.O.) BHAGWATI 
Pbasad v. Kaelu Ram. 23 O.C. 268 = 

1923 Oudh 81. 


Debts — Son's liability — Pious obliga- 


tion. 

Under the Hindu Law, subjeot to oertain 
limited exceptions, the whole of the un- 
divided estate of a joint family is liable in 
the hands of the eons for the debts of the 
fathor unless the debts are taken for illegal or 
immoral purposes. There is a pious obligation 
on the sons to pay euoh debts, The obligation 
is only contingent during the father’s lifetime, 
the father may discharge the same in his 
lifetime or there may be ample personal estate 
of the father available out of whioh the debts 
might be discharged or no joint family property 
left from whioh their satisfaction might be 
possible. It makes no difference in principle 
whether the property passed out by foreclosure 
or sale. ( Kanhaiya La\ % J.O.) BlNDEBHABl 
SINGH V. AUDESH PRASAD SINGH. 

28 0.0. 16-1922 Oudh 88. 


Debts— Son's liability — Mortgage — 

Personal remedy , y 

In the absenoe of proof °f necessity the eons 
of a Hinda are not liable for a mortgage debt 
contracted by their father. The remedy of the 
oreditor on the basis of the pious obligation of 
the sons is not oo extensive with hia remedy on 
a binding seourity. Where the sons are sought 
to be made liable on the personal obligation 
contained m the mortgage executed by their 
father, the suit must be brought within six 

4 ea i r ^ fr S? 1 i. l “ « due date Qnder the b °nd. 31 
A. 176, Foil ; 39 A. 487, Ref, (Lindsap, J,0.) 

Ram Ohh attar v . Ram Lae, 65 I.O. 900- 

21 0 0. 898* 

.JJ* 8 ^OMtlon M lo the pious obligation ol the 

the Jon P *wA d8bt d °2! nokda P #n <* “Pon whether 
the son was separate or joint with the father 

SoSl q °N ll0 -“ 5, bft6e , d on rell * i0M ooDBldera' 
V he ? io ? B ob >«8ation concerned 
with the question whether the debts are secured 
or unaeoured but is concerned only with the 
quest, on whether the debt is lawful or incurred 
Wa 2£. ,M S2 °« r jm “ 0 ! 8 ' P«P 08 es. {Daniel , and 

m ^Z. r Bas,an • Ram 8 a iun b> 

MaNgal. 8 0L.J. 87 - 28 0 0 327- 

80 I.O. 919_a U.P.Ii.R. (J.O.) lfll, 

j—- Debts-8on's liability — Pioue obUga- 

The son cannot recover the property lost by 
hie father either by voluntary or involnntarv 

Ml — be rt °wa that 
the debt wbb taken for immoral purposes or 
was of such character that he was iot in 
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HINDU L&W— Debts— Son’a liability. 

oontingenoy bound to disoharge. ( Stuart and 
Kanhaiya Lai , A.J.Ca.) Bharath Singh v. 
Sarsdti Singh. 23 0.0. 244=60 1.0. 137 = 

7 O.L.J 489. 

Debts— Son' s liability — Father alive , 

Son’a liability to pay the father’s debt during 
father's lifetime though contingent may still 
be binding on the son 90 aa to justify aliena- 
tion by compromise by the father. (Kanhaiya 
Lal % A J.C.) Hari HAR Datta v. Mathura 
Prasad. 7 0 LJ 467 = 87 1.0.899- 

2 O.P.L.R. (J. O.j 143. 

Debts— Son's liability— Pious obliga- 
tion. 

Where an alienation by a Hindu father is 
questioned by his son3 during bis life there is 
no pious obligation oo the sons to pay the debt. 
39 All. 437 (P.C.), Foil. ( Stuart and Kanhaiya • 
Lai , JJ.) Jai Narayan v . rajrang Baha- 
dur SINGH. 48 1.0. 914 = 8 O.L J. 691. 

— Deb ts— Son's liability— Pious obliga- 
tion of sons— Liability debtor’s share . 

8o long as the father in a Hindu family is 
alive the pious obligation to disoharge his debts 
whioh is imposed by the Hindu Law upon his 
sons oannot be enforced. Uader a deoreo 
against any Individual co-parcener for his sepa- 
rate debt, a creditor may during the life of the 
debtor seize and sell his undivided share in the 
family property. (Lindsay, J.C.) Manna Lal 
v. BHAGWAN DIN. 47 I.C. 679=8 O.L.J. 447. 

-— Debts— Son' s liability — Execution of 
decree , 

Where the debt was not inourred for the 
benefit of the family it is only the father's share 
of the joint property that oan be sold in execu- 
tion of a personal decree against the father 
while he is alive. 39 All. 437 (P-O.), Cons. 
(Stuart and Kanhaiya Lal, A.J.O.s) Bhabath 
qingh v . Pbao Singh. 20 0.0. 811 = 

43 1.0. 291 = 8 O.L.J. 9 

Debts— Son’s liability • 

As son is not liable for money taken at time 
of the alienation and so forming part and par* 
cel of that transaction. 29 Mad. 200 ; 31 All. 
176 ; 14 0.0. 299, Ref. In o/der to exempt him- 
self from liability the eon must show that debt 
never existed or that it was contracted for 
illegal or immoral purposes, 1 I.A. 321 ; 35 
Cal. 148 : 13 Gal. 21 (35) (P.O.), Ref. ( Stuart 
and Kanhaiya Lal . A.J.Cs.) Bakhata- 
WAR SINGH V. RAM SINGH. 38 1.0 41 = 

3 O.L.J. 289. 

— Debts— Son's liability— Barred-debts. 

A promise to pay a barred debt is neither 
illegal nor immoral and ig therefore binding on 
the eons. But It is not binding ou the other 
QO-paroenere beoauso it is not for the family 
benefit. 31 A. 171 ; 8 A.L.J. 649 ; 6 Mad. 293, 
Ref. (Lindsay J.O. and Kanhaiya Lal, A. 
J.C.) HABI HaB BAKSH SINGH V BHABAT 
PRASAD. 20 1.0. 890-16 0.0. 183. * 


HINDU LAW— Debt*— Son’s liability, 

—Debts— 8on'$ liability— Extent of. 

A mortgage by father not for necessity nor 
for immoral purposes is binding on the eons as 
we I. 13 Cal. 21; 24 All. 129; 106 Oal, 860; 34 
Gal. 184, Ref. (Tudball and Evans, A.J.C«.) 
J AI RAM V. 8HE06HANKAR BAKSH. 

9 1.0. 406. 

■— Debts— Son's liability during father's 
life-time. 

Where the debts inourred by a Hindu father 
were not inourred for legal and justifying 
necessities of the joint family or for the benefit 
of the defendants Nos. 3 and 4 (his sons) and 
it is also not found that the debts were inourred 
for immoral purposes, the minor sone of the 
father are bound to satisfy their father’s debt 
on the theory of the pious obligation of the 
eona to pay their father's debt. The Court 
should accordingly make a decree against the 
defendants Nos. 3 and 4 and limit their liabi- 
lity to the extent of the oo-paroeoary property 
of the joint family. (Kultoant Sahay and 
Foster, JJ.) Debendba Kumab v , Fyzabad 
Bank, Ltd. 4 P.L.T. 816-1924 P. 91. 

Debts— Son’s liability— Ancestral or 
self-acquired property. 

The onus or proof of immorality or illegality 
as affeoting the debt inourred by the father is 
upon the sons, for after the death of their 
father their liability to pay the father's debt 
arises under the express text of the Mitakshara 
on the ground of their pions obligation toeave 
tbeir fathers from the region of torment or 
hell. The sons, are, therefore, bound to pay the 
decree debt of their father under the Hindu 
Law. Their liability is a personal one, 
and it is not b%rred up to six years from the 
date of the deoree. The rule of Hindu Law is 
that where a sou or a guardian takes anoestral 
property by survivorship, he is bound to pay 
ont of suoh property all debts of hie anoestor 
not inourred for immoral or illegal purposes 
inoluding the judgment-debtor. (Jwala Prasad 
and Adami, JJ.) SHBIEn Kab00 v. Ramesh- 
WAB Sao. 3 P.L.T. 43 >=1923 P. 143- 

Debts — Son’s liability — Personal 

decree— Separate property. 

A sou in his representative oapaoity is liable 
for the debts of his deoeased father only to the 
extent of the assets ^he oo-paroenary property 
held by him, eve . a poreoh obtains a pereona 
deoree against the ecu for reoovery of Buoh 
debts, the deoree must be oonstrued in the 
light of 8. 52 of the Civ. Pro. Code, and the 
deoree-holder should not be allowed to prooeed 
against the separate properly of the son. 

( Jwala Prasad and Ross , JJ.) BBUJAWAN 
Prasad Singh v Ram Narayan. 

68 l.C. 224 (1). 

‘—Debts— Son's liability. 

A Hindu aou is bound by a oharge on 
anoestral property oreated by his father before 
his birth. (Couttsand Ross, J J.) RAMCHANDRA 
PBA8AD 0. MAHABIB PBASAD SINGH. 

64 1.0. 247. 
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■*— 6*3— Son* liability — Liability 

ioftaj. 

The sou’s liability to pay off bia father’s 
debts ia personal irrespective of any ancestral 
or self-aoqnired property of bis father in bia 
bands. Where a son or grandson takes anoea- 
tral property by eurvivorabip, be must pay ail 
debts, those inoucred for immoral and illegal 
purposes ezoepted, inoludiog judgment-debt, 
and the burden of proving illegality or im- 
morality lies on the son or grandson, ijioala 
Prasad and Adami , JJ.) KEROO v. Ramesh- 
WAR 8AO# 02 1 . 900 = 6 P.L.J. 401, 


Debts— Son's liability . 

Where a Hindu father contraoted a debt to 
help a relative expecting to get baok the money 
and some benefit out of it, the son ia liable to 
pay the debt, ( Roe and Coutts , JJ.) Babaik 
Radha Nath Bingo v. Thakub deven- 
dra Nath bahi Deo. 02 1.0. 68 1 = 

1019 Pat. 276. 


— — -Z)d6fs— Son’s liability— Mortgage by 
father , 

A mortgage by the head of the family as 
Earta of joint family property for the benefit 
of the family affects the shares of all members 
of the family. If the mortgagor uses the words 
“ My share" it inolndes the shares of hia sons 
and grandsons who are subordinate to him. 
(Roe and Jwala Prasad , JJ ) Deqdhari 
B lNGH V. BHUPUABNI BlNGH. 42 1,0. 480 = 

8P.L.W.1. 


— — — Debts — fion’s liability — Father's 
debts— Quit for , recovery of , aqainst father \and 
his sons , 


In a suit against a Hindu father and his 
undivided eons for the recovery of debts con- 
tracted by the father alone the plaintiff's olaim 
would stand unless the eons prove that the 
debte were oontraoted for immoral or illegal 
purposes. The amount borrowed may or may 
not have been spent for the benefit of the sone. 
22 Mad# 49, Poll. (Alulitefc and Jtoala Prasad 
JJ.) NATHUN1 SINGH t>, BAIJNATH PBASAD. 

* 2 Pal. L.J. 212=89 1.0. 802 = 

i. p.l.w. aoo. 


Debts— 8on's liability— Not affected I 

want of necessity or of consent of adult son. 

The liability of a son to pay his father's do 
is not affeoted by the absenoe of the son’s ooi 
sent though a major at the lime or of faml 
necessity ; it arises from moral and religioi 

a?!' and Atkinson, JJ.) Bhaga 

BASHU p. ABDUL RAHIM. 1 Pat. L J, 86 

841.0. 28 = 2 Pat. L.W. 42 


Debts— Trade. 


Debts — Trade — Business purpose* 
Necessity-Proof of , pnrpam 

Where the manager o! a joint Hindu (am 
mortgages a joint estate, it mast be si 
inoumbent on the parties supposing the mo 
gage to prove that the money raised on t 
mortgage was required lor lamily purpMta; ] 


HINDU LAW— Debts -Trade. 

doubt if the family is carrying on a trading 
business, it would bs very much easier to 
prove that the money was required for the 
purposes of that trade, and so for family 
purposes, than if the family were mere agricul- 
turists. ( Macleod, G.J. and Crump , J.) VlTHAD 
YESBWANT V. Shivappa Mallappa. 

47 Bom. 637=20 Bom. L.R.323 = 

1928 Bom. 209 (2) # 


— — Debts — Trade — Debt by manager — 

Liability of minors . 

A joint family whioh carries on a trade 
banded down from ancestors becomes a trading 
family, and in euoh a case, the minor members 
are liable for the debts contracted by the 
managing member for the purposes of the 
trade or purposes incidental to it. 'Scoff-Smith 
and Leslie Jones, JJ.) Dayal Bingh v . 
Bahau BlNGH. 60 I.G. 610. 

Debts— Trade— Minor's liability, 

A minor oo-paccener during minority is only 
liable to tbe extent of hia interest in property. 
After majority too, his share is liable. Rights 
and liabilities of a joint family firm must be 
considered with regard to general rules of 
Hindu Law also. 8o death of one oo-paroener 
does not dissolve the partnership, (Rafftyan, 
Shah Din and Le-RosstynoJ, JJ.) GOKUL 
OH AND V . HUK AM CHAND NATHUMAL. 

70 and 71 P.B. 1917 = 109 P.W.H. 1910 = 
8« l.C. 714 = 184 P.L.R, 1910 (F.B.). 


—ueois— i rade — Debts borrowed by 
menbtr conducing business — Liability of 
minor numbers. 

Where a member of a joint Hindu family 
who oarriea on au ancestral business on behalf 
of tbe family oontraots debts for purposes of 
the trade, the oreditors are entitled to go 
agamBt the whole of the family property in- 
cluding the shares ol the minor members 
inasmuoh as the debt is borrowed for a family 
„ 96 M- 69a ‘ distinguished ; 6 L. 
W. 841 ; 84 Bom. 73 ; 38 M.L.J. 55, Bel. 
on. (Spanc«r and Deuadoss, JJ.) Subbabaya 
mudau V. Thanqavedo Mudali. 

M M.L.J. 41 — 1921 Had. 33. 

D«6fs — Trade — Liability of co- 
parceners. 


Co-paroaners though not signatories to a 
pro-note eieouted foe family trade purposes 
are liable on a promissory note exeouted by the 
Manager of a family trade. (19X8) M.W.N. 
lull, Dibs. lOoutls-Tr otter, J.) AYYASAMI 
riUJAI u. GUBUSAMI NaIOKHN. 

831.0. 691-3 L.W. 483. 










cenere . 

All oo-patoeners oad be sued, on a note 
executed by one member in the family name 
where a joint family trades under a firm name. 

P^™r a A? am u aa,lTi ‘ VHNKATABAMIAH 
PANTULD.V, 8DBBAMANIAM. 

29 1.0. 898-16 M.L.T, 189. 
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Debts — Trade. 

Iu a Hindu family carrying on agricultural 
busineee, debts contracted by maoager or 
father are binding on other members and their 
shares id the joint family are bound to satisfy 
the debts, if the money is epent for family 
purposes. < Twomey, C J, Robinson , Maung K\n 
and Rwlfdae. J J. J S.T.8.V CHETTY t>. V N. 
VadaNVETTY. 12 Bar. L.T. 256 = 

83 1.0. 711 = 10 L.B.R. 87 (P.B.) 

■ - Debts — Trade — Liability o/ minor to" 

parceners . 

Miner partners of a joint family baeiness are 
only liable for the debts of the business to the 
extent of their share in the property of the firm. 
(Ormond, J.) O. A. M. K. CHETTY Firm v. 
V. K. P. CHETTY FIRM. 31 I.C. 271 = 

8 L.B B. 112. 

Debts— Widow. 

Debts— Widow— Mortgage— Execution 

— Subrogation. 

A Hindu widow obtained a decree lor posses- 
sion of her husband’s estate on payment of a 
certain sum of money which was spent for the 
diBoharge of debts binding on the estate. She 
raised the money by a mortgage executed in 
favour of one U. and obtained possession. She 
had previously executed other mortgagee in 
favour of E and M. U. sued on his mortgage and 
olaimed priority over the mortgages of K and M 
on the principles of subrogation. Held , that 
the doctrine of subrogation oannot be resorted 
to by the appellant for the purposes of claim- 
ing priority over K and M. (Piggott and 
Lindsay , JJ.) Umarai Lal v. Kukmin 
KUAB. 38 I C. 6*7 = 14 A.L.J. 983. 

— Debts— Widow— Legal necessity. 

Debts contracted by a widow in possession of 
her husband's estate to meet the expenses of 
litigation in defending her life-estate or for 
protecting the estate are for legal necessity. 
The lender has only to show there was pressure 
on the estate and necessity for borrowing for 
meeting the oosts of litigation or that he satis* 
fied himself after reasonable enquiry. [Chatter- 
jet and Walmsley. JJ.) 8TEVENS v. Janki 
BALHALI. 22 I.C. 804 = 19 O.W.N. 80. 

Debts— Widow — Liability of rever- 
sioner. 

A reversioner is liable tor debts inourred by 
the widow (or payment of her husband's debts 
unless he proves either that the debt had 
already been paid or that the widow wa9 decei- 
ved into a belief that they were legally recover- 
able. The reversioner is not liable for money 
advanced to the widow without reasonable 
inquiry on the part of the oreditor and In the 
absence of reasonably oredited representation of 
necessity. 1 Kanhaiya Lal and Sabonadiere, 
A.J.Ce.) BHAGWANT 8INGH V DAUBAT 
BnsGHi 21 1 0. 787 = 16 O.O. 172. 

Degradation. 

Set Hindu Law— buooebsion. 


HINDU LAS— Gift. 

Devasthan. 

See Hindu Law — religious Endow- 
ment. 

Disqualification. 

See Hindu Law— succession. 

Divorce. 

See Hindu Law-mabbiaqe. 

Endowment. 

See Hindu Law— 

(i) Gift. 

(a) Religious Endowment. 

Ezclaslon from Inheritance. 

See Hindu Law — Succession— Exolu. 

SION. 

Ezecator. 

See Hindu Law— Will. 

Factam Valet. 

See Hindu law— 

(1) ADOPTION. 

(3) Mabbiage. 

Family Arrangement. 

See Family abbangembnt. 

Family dwelling-home. 

See Hindu Law— 

(l) Joint Family. 

(3) Pabtition. 

Family Settlement. 

See Family abbangembnt. 

Family Trade. 

See Hindu Law— 

(1) ALIENATION. 

(3) Debts. 

(3) Joint Family— Tbadb. 

Female'e Estate. 

See Hindu Law— succession. 

Firm. 

See Hindu Law— Family Tbade. 

Gift. 

See also Hindu Law— 

(l) alienation. 

(9) Joint Family, 

absolute Estate, 
const buotion. 

OO PABCENBB. 

Fatbeb’s poweb. 

Fobmalities of. 

IDOL. 

Limitations. 

Limited estate. 

Limited intebest. 

Manages op Joint Family. 

Widow. 
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Gift— Absolute Estate. 

- Gift— Absolut* es tat*— Gift 5p 7ius6a«<i 

to wile— Words empowering alienation . 

Where a Hindu husband makes a sift of 
land to hia wile, he oan use words of sufficient 
amplitude to convey io the terms of the gift 
itself the fullest rights of ownership including 
the power to alienate. In euoh a case it is not 
necessary that the power to alienate should be 
given by express declaration. 30 A. 84 ; 90 
M.L.T. 149, Ref. (Lord BuckmasUr). Rama- 
CHANDRA RaO V. RaMACHaNDBA RAO. 

45 Had. 320 <=>48 M.L J. 78 = 
21 Bom. L.R. 983 = 16 L W 1 = 
(1922) M W N. 359 = 20 A L J. 684 = 
26 O.W.N. 718-30 M L. 7. 154- 
35 0 L J. 845-LR. 3 P.O. 188 = 
49 I. A. 129- 1922 P.O. 80 (P.O ). 


— Gift — Absolute estate -Gift to female 

— “AfaltA ” — Repugnant estate . 

A Hindu testator bequeathed the 14 entire 
estate ” to the deft, subjeot to conditions of 
wbioh the 4th provided : 4 I have bequeathed 
Mauz* Khudda to Gomi (a foster daughter) 
after my death she shall be owner in possession 
(malik o qabiz) of the entire Mauza Khudda.' 
Held, that Gomi though a female took an 
absolute estate in Mauza Khudda the words 
u malik-o-qabiz " in Cl. 4 meaning "owner 
in possession " signified a full ownership of 
property and the other expressions in the will 
did not alter the absolute eetate. Taking the 
clauses together there was no repugnanoy and 
the genera] disposition in favour of the deft, 
was subjeot to an exception in respeot of 
Manzi Khudda bequeathed to Gomi* 35 I, A. 
17, Rel. ( Lord tihaw.) Fatrh Ohand v 
RUPOHAND 38 All. 448 = 43 I. A. 183 = 
18 Bom. L R. 900 = 20 M.L.T. 481- 
21 O.W N. 102 = 4 L.W. 897- 
(1916) 3M.W.N. 867 = 87 1.0. 122- 
28 O.L.J. 182 IP.Q.). 

— -- — Gift — Absolute estate — Bahamah 
toajab— Meaning of. 

Held on a construction of the gift that the 
estate conferred on the widowed daughter-in- 
Uiw was an absolnte estate and that the words 
' bahamah wajab ’* occurring in the deed of gift 
meant 14 with all rights." ( Qtuart, J.) ABBEY 
BINGB v . HlMTA. 69 I O 083 = 

1923 All. 234 (l). 

77T.; — Gift— Absolute estate— Female donee — 
Malik. 


The words 44 Malik Mustagil ” in respect < 
property gifted to a woman, in the absence c 
oiroumstanoea indicating that the donee was t 
take a mere life-estate, conferred an ab6olut 
estate. A grant should be oonatruoted in favou 
Vii ralher ttmofihe grantor. 8 

J ^ i Rl0h<ird9 > O J- <*nd Banerjet 

J*J KDAB V. JAI KlBHEN BlNQB 

40 All. 978-40 1,0. 908-16 A L J. 564 

Qlft—Absotute estate-Female donee , 

In construing a deed of gift to a Hindi 
lemale regard must be bad to the oontenU o 


Vol. Ill— 67 


HINDU LAV— Gift— Absolute estate. 

the same on the merits and the intentions of 
the donor and no presumption should be drawn 
from the faot of the donee being a female. 
( Johnstone and Rattigan , JJ-) GUBMUKB 
Singh v. Makban Singh. 61 P.R. 1011— 

11 I.G. 846-147 P.W,R. 1911. 


Gift — Absolute estate — Females — Pre- 
sumption. 

Per Krlshnan. J— The presumption as 
regards bequests in favour of a Hindu woman 
being only a life-estate is no longer applicable 
in this Presidency. (Spencer and Krishnan , JJ.> 
Chidambaba natha Gounden v. Bed. 
LiPPA REDDI. 10 L.W. 620 = 

84 1.0. 524 = 27 M.L.T. 37. 

Gift — Absolute estate — Females — 

Nature of estate granted. 

In the oase of gifts to Hindu females where 
there are words indicating that an absolnte 
estate should pass they should be given a 
liberal interpretation and the estate should not 
be out down by reason of any presumption 
under the Hindu Law. The grant of an 
absolute estate should be made from the whole 
tenor of the dooument. For the grant of an 
absolute estate to a female it is not necessary 
that there should be express words giving 
power of alienation. 2 I. A. 7, Ref. : 22 Mad. 
357 and 16 M.L.T. 346, Hot foil. (Spencer and 
Kumaraswami Sastri , JJ.) MORakonda 
Ramaswami v . Murakonda laksimi Devi, 

63 1.0. 263-10 L.W, 269. 


wife — Absolute estate— Wife— Will. 

Where the husband gives property to hia 
wife and the words of the gift are sufficiently 
dear there is no presumption that the done* 
takes only a limited estate. 39 All. 84 (P.O.), 
Rel. The role laid down by the Privy Counoil 
in 2 I. A. 7 iB a rule of construction to bo 
applied only when there i9 some uncertainty or 
ambiguity io the languago of the instrument 
of gift. A Hindu gave the residue of hiB pro- 
perties to hie two wives and adopted eon as 
follows: 14 Of the remaining property the 
adopted boy is to be entitled to enjoy one-half. 
O! the remaining half these two persons my 
senior wife 8. K, and my junior wife 8.T. shall 
eaoh take a half." Held, oaoh wife of theeettler 
took an absolute estate in the fourth share 
of the properties given to her by the settlement. 
A widow who acquires property absolutely 
under a gift or settlement from her husband 
oau dispose of the same by will. 7 Mad. 387 
and 14 Mad. 274, Dies. ; 80 All. 84 and 38 All. 
446, Rel. \Wallis, O.J, and Seshoptri Aiyar 
RAH A CHANDRA RAO V. RaMAOHANDRA 
Ra0 ' 42 Mad. 283 = 52 1,0. 94- 

36 M.L J. 80G. 

Ot/f — Absolute estate — W ife— Main- 
tenance— Nature of estate taken— Presumption. 

A Hindu husband made a gilt to his child, 
ess wife in these words “ I have gifted this day 

““L n . th “ un dermontioned 

house, with rights of alienation by sale," with 
site, wateroouma and treaaurea." Held, that 
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HINDU LAW— Gift— Absolute estate. 

the deed conferred an absolute heritable estate 
oo the widow. A gift to a female should uot be 
construed less literally than a gift to a male 
and the broad proposition that a gift to a 
Hindu female (especially to a wife or a widow 
by her husband) should be construed with a 
prejudice in favour of a life-interest is not 
deduoible from the authorities cited in support 
thereof. 2 I.A. 7, Eipl.; 7 Mad. 387 ; 2 L.W. 
887. Dibs. ; 17 Bom. 503 ; 17 M.L.J. 622. Dist. 
(8adasiva Aiyar and Spencer , JJ.) MUTHU 
Venkatanarayana Chetty V. ATHIPAN- 
DUBANGA NAIDU. 81 I.C. 217 = 

(1919) M.W.N. 103. 

— Gift — Absolute estate— Female dome — 

Restriction on alienation. 

A Hindu father made a gift to his daughter 
in these terms : “ These properties having 
been gifted to and delivered possession of to 
you, yourself and your 8anthathi*ral Pathra 
Paramparayami may enjoy the same without 
creating any incumbrance, eale, etc.*' Held, 
that the deed conveyed an absolute estate and 
that the words were only words of limitation 
and not of purchase. 10 M L.T. 203, Foil. 
The restriction against alienation was a repug- 
nant condition and therefore invalid. (Abdur 
Rahim and Kumar aswami Saslri , JJ.) KAN- 
THAMMAL V . MEENAKSHISUNDABAM IYER. 

(1917# M W.N. 867 = 43 I.C. 13 = 

7 L.W. 32. 

■ — Gift— Absolute estite— Female donee— 
Construction . 

Gift from *' generation to generation ” oonfers 
absolute estate even oo a limited owner. 
(Benson and Sundara Iyer, JJ.) NabaSIMMA 
HEGADATHI V. BlLUKESU PUJA3I. 

31 1 C. 513=23 ML J 637. 

— — Git t— Absolute estate — Female donee • 
Where the wirds of the gift are capable of 

conferring an absolute estate the mere fact of 
donee being a female will not derogate from 
the grant. 22 Mad. 357 ; 31 Mad. 179 ; 35 Cal. 
896 (P C ). Dist. (While. C J. and Seshagiri 
Iyer, J.) GOMMATTAM RAMANUJA IYANGAB 
V. 8ATAGOPACHAB. 24 1 0. 20 = 

27 M.L.J. 323. 

— Gift— Absolute estate— Female donee . 
Under Hindu Law a grant in favour of a 
female does not neoe&sarily confer an absolute 
estate on her. 8. 82 of the Succession Aot does 
not apply to such a oase. (Kanhiiya Lai , 
A.J.C.) CHAUBAS KUNWAR V. JAGANNATH 
Singh. 7 O.LJ. 147 = 86 I.C. 287 = 

2 0 P.LR. (J.O.) 89. 

—Gift— Absolute estate — Widow to a 
married daughter . 

A Court should refuse to declare that the 
deed of gift by a widow to her married daughter 
does not prejudice the reversionary right. 11 
All. 253. Foil. (Stuart, A. J.O.) THAKUBDIN 
SINGH V. BHAGWANT KUNRI. 

32 1.0,734 = 2 O.L J. 629. 


HINDU LAW— Gift— Construction. 

Qift— Absolute estate— Female dome. 

There is no presumption that a Hindu 
woman, other than a widow, oannot take 
anything more than a life-interest. ( Sharfud - 
din and Mullick, JJ.) JAGANNATHA Prasad 
v. Jaikishin Prasad 1 p.L.J. 16 = 

34 I.C. 375 = 3 P.L.W. 164. 

Gift— Construction. 

Gift— Construction — Bahamah wajab 

— Meaning o/. 

Held on a construction of the gift that the 
estate conferred on the widowed daughter-in- 
law wag an absolute estate and that the words 
“ oahamah wajab ” oocnrring in the deed of gift 
meant “with all rights”. (Stuart, J.) ABBEY 
Singh v. Himt. 1923 A. 234. 

——'Gift — Construction— Bequest to some 
members of a joint family . 

Where the devisees or donees are only some 
o! the members of a joint Hindu family and 
there is a dear intention to exolude the remain- 
ing members and to confer on the devisees or 
donees interests to be held, separate from any 
property whiob the joint family, might happen 
to possess, there is oo ground for assuming that 
the devisees or donees were intended to hold 
the property as oo-paroeners in the sense of the 
Hindu Law. (Chamier and Piggott, JJ.) 
PBABHU DYAL V . HABIOHABAN 

26 I 0. 689. 

Gift — Construction — Will — Donee 

named as adoplee—Gift to donee as a persona 
designate — Gift not conditional on adoption . 

Where there is absolutely nothing in the will 
to show that the faot of the adoption of the 
plaintiff was the motive or reason for the gift, 
in the absence of anything of the kind, inter- 
preting the language of the gift in its ordinary 
meaning, the Coart must treat it as a gift to 
donee as a persona designata and bold the gift 
as valid. The distinotion between what is 
description only and what is the reason or 
motive of a gift or bequest may often be very 
One but it is a distinction whioh must be drawn 
from a consideration of the language and the 
surrounding circumstances. (Mazleod, C.J. 
and Shah. J ) Bai DHONDUBHAI v. Java- 
dekab. 1922 Bom. 392. 

Gilt— Construction — Absolute gift — 

Krishnarpana. 

A gift accompanied by the words Krishnar- 
pana amounts to aa absolute and irrevocable 
gift though the donor was only a trustee of the 
subject-matter of gift, and the donee was bound 
by temporary oondition that he should pay a 
trivial snm as Jodi. (Batchelor and Roe, JJ.) 
RANGACHABYA APPACHABYA V 8ANKHAL- 
PACHABYA. 37 Bom. 231 = 19 1 0. 887 = 

15 Bom. LR. 178. 

•‘Gift— Construction— Female donee— 

Annuity— Putrapautradi Krame — Effect of. 

A series of life-estates in tail male is 
repugnant to Hindu Law and Courts will give 
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HINDU LAW— Gift— Construction, 

to the expression "putra pautradi Krame” 
occurring in a gift of an annuity to a Hindu 
lady, its neual teohnical meaning 90 that the 
annuity will be perpetual and on the death of 
the lady, her son would take an absolute estate. 
(Teunon and Newbould, JJ.i Rajendba 
MOHAN MOULIK V. UPENDRA NATB GUHA. 

64 10. 618. 

! — Gift — Construction — Self -acquired 

properly . 

Under the Mitakahara Law, where Rifts are 
made by a father to several sons, whether they 
are made inter vivos or by will, as a substitute 


HINDU LAW— Gift— Coparcener. 

to be bona fide purchaser, ( Krishnan and 
Venkatasubba Rao, JJ.I Venkatabama 
AIYAR v . AlYASaMI AIYAR. 43 M L.J. 340 = 
16 L.W. 392= (1923) M.W.N. 6B7 = 
31 H.L.T. 469 = 1923 Mad. 67. 

Qijt— Construction— Charily. 

Where provision is made for a oharity by a 
Hindu the presumption is that it oreates a 
charge on the estate. True test is to whom is 
the surplus reserved. (Seshagiri Aiyar and 
Napier , JJ.) KaTHaN MDTHRIAN v BlVA 
BAQHIATHAMMAL. 4 L.W. 104 = 36 I G. 782 = 

20 M.L.T, 204. 


for the partition of the property among them, 
there is no reason to suppose that the father 
intended to favour any one son more than any 
other. The natural supposition is that the 
sons are intended to take their shares as they 
would take them on partition after the father’s 
death, that is, as an ancestral property. 
(Richardson and Huda . JJ.) MUKTI PBA- 
KASH NANDE V. IQWARI DEI DEBI 

67 1.0. 868 = 24 C.W.N. 988. 

0 

Gift— Construction, 

Where the expression used was “jo waste, 
guzarike dtgavi,” held these words indioats 
that there was no intention of making ovor the 
lauds to her as an absolute gift. 84 A. 234, Diet. 
(Scott- Smith and Brasher , JJ.) Mt. Malan v. 
■KISHOBE CHAND. 1923 Lah. 17. 

— Gift— Construction— Bequest to adept - 

ed son— Persona designate. 

Where a Hindu widow took a boy in adoption 
and made a will mentioning the faot of adop- 
tion and also made a bequest to the adopted 
son and reoited that she made the will with a 
view to remove subsequent disputes arising in 
oonneotion with the management of the family 
property. It was held that the validity of the 
adoption was not a condition precedent to the 
bequest ; but the words “ adopted son ” were 
only descriptive and in spite o! them invalidity 
of the adoption the devisee oould take under 
the will, (Shah Din, C.J. and Le-Rossignol , 
J.) Ramaji Dab u, Durga Prasad. 

46 1.0. 90-6 P.R. 1918. 

— Gift— Construction--Defeasanoe clause 

—Effect of— Transferee from donee— Position 
of. 

A olanae in a deed of gift that the donor was 
to baoome entitled to the properties gifted on 
the happening of a specified oontingenoy (e not 
invalid or opposed to Hindu Law. A Hindu 
who had been seotenoed to transportation for 
life made a gift of his properties to a relation 
of hiB aubjeot to a condition that the donee 
should hand over the properties to the donor 
in oase ho returned to his native village after 
the termination of bis sentence. The donee 
alienated the properties gifted to strangers who 
had notioe of the terms of the gift. The donor 
subsequently returned and sued for possession. 
Se\d, that he was entitled to reoover the pro- 
perties from the alienees who oould not be said 


— -Gift — Construction — Tenants An com- 
mon. 

When a Hindu male owner gives hie property 
to his daughter and son-in-law. during their 
marriage, to be enpyed by them in common, 
they take the properties as tenant8*io*oomaiOD 
and not as joint tenants with right of survivor- 
ship, 23 Cal. 620, Foil. (Ayling and Napier , 
JJ.) KAPINI GOWNDAN v. BARANGaPaNY. 

3 L.W 287=84 1.0.741 = 
(1916) 1 M.W.N. 288. 

Gift— Construction— Aun Banthathi— 

Meaning. 

Unless excluded by force of the context, 
an adopted eon is included in the expression 
1 Auo Santhatbi’ (male descendant). ( Sanka - 
ran Nair and Spencer , JJ.) BALA SUBBA- 
MANIA PJLLAI t>. PITCHA PlLLAI. 

33 1.0. 652 = (1918/ 1 M.W.N, 806. 

Gift— Constructicn— Interpretation of 

" Banthathi paramparaya” — Son taking as a 
gift— Character of property. 

The words “ Banthathi paramparaya" give 
clear indication of the faot that tho annuity 
oreated was intended to descend to all heirs of 
the grantee and not to lineal heirs merely, 
A son taking an estate from his father as a gift 
is not free from liability to whioh he would 
have been snbjsot had he taken the same as an 
hair and son (Per Seshagiri Iyer.) There 
is no ohange in the obaraoter of the pro- 
perty if a person is entitled as an heir but 
instead of taking it one takes it under a will. 
This principle is applicable in oaso of infer 
vivos transfers. (IFaffis, 0 C.J. and Seshagiri 
Aiyar , J.) Rajarajeswara Dorai v . 
V. Bundarapandiyaswami. 27 1.0 283 = 

27 M L J. 694. 

Gift— Co-parcener. 

~ 'Gift — Coparcener — Performance of 
ceremony . 

Gift of joint family property to aoo*parooner 
by other members, for performing the shradha 
of a deceased sonlesa member is valid. It is 
really supported by consideration. 19 M.L J. 
62; 84 Mad. 499, Ref. ( Seshagiri Iyer and 
Phillips, JJ.) bagirathi Ammal v Bagi- * 
RATHI AMMAL. 98 M.L.T. 358 = 

801,0. 897 -(1919) M.W.N. 360. 
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Gift— Co-parcener — Validity— Right 

of sons . 

A gift by a member of a joint Hindu family 
of eome immoveable property, to bis daughter 
which was reasonable as compared to his share 
in all the joint family properties, and which 
was not impeached by his undivided eon during 
his lifetime cannot be impeached by the son 
or the grandson after the donor’s death. 
( Sankaran Nur and Oldfield . JJ.) NaBAYANA 
v. RAM ALINO A. 36 I.G. 428 = 39 Mad. 537. 

Gift — Co-parcener, 

Gift by one oo-parcener to another of his 
share of the property other than a surrender is 
bad. (Stuart and Kanhaiya Lai, A.J.Cs.) 
Bakhtwar Singh v. Ram Singh. 

86I.C. 44 = 3 0 L.J. 289. 

Grft— Father’s power. 

Gilt— Father's power— Gift in favour 

of daughter. 

According to Mitakshara a Hindu father has 
the power of making within reasonable limits, 
gifts of moveable property to a daughter. 
What is reasonable in the circumstances is a 
question of fact. (Mr, Ameer Ali.) RAMA- 
LINGA ANNAVI 0. NABAYANA ANNaVI. 

45 Mad. 489 = 43 M L J 428 = 
(1922) M W N. 399 = 26 O.W.N 929 = 
16 L.W. 639 = 20 A L.J. 839 = 
24 Bern. L R. 1209 = 20 M L T 235 = 
49 I.i. 168-1922 P.C. 201 (P 0.). 

Gift— Father's power— Testamentary 

gift . 

Whatever power the Karta of a joint Hindu 
family may have of making a gift inter vious 
he has no power to make a bequest of any por- 
tion of the joint family property to take effect 
after his death. 8 M. H.C.R. 6 ; 5 Cal. 149 ; 16 
Mad. 363 ; 5 Bom. 48, Foil. (Mears, O.J. 
Barter jee and Piggott , JJ.) Lai/ta Prasad 
V. 8HEAM 8INGB. 42 All. 461 = 

18 A. L.J 603 = 53 1.0. 687 = 
2 U P.L R. (All.) 137. 

Gift— Father's power. 

Gift by father on his own behalf and on 
behalf of his minor son is voidable at the 
instance of minor son. (Griffin and Ryves, JJ.) 
Bheo Gulam v. Badro Narayan Lad. 

19 1.0 550 = 11 A LJ 798. 
—Gift —Father's power — Ancestral pro- 
perly in favour of female members of the family 
Will — Consent of adult sons— Minors, if bound. 

In a joint Hindu family the father with the 
consent of his adult sons and with the consent 
of relations who are interested in his minor 
sons, can make a fair and reasonable provision 
by will in favour of the female members of his 
family. 36 All. 337 (P.C.); 35 Mad 628 ; 17 M. 
L J. 528; 27 M. L. J. 485, Foil, ( Sadasiva 
Aiyar and Spencer , JJ.) APPana Patra* 
chari ar o. Srinivasa Chariar 
40 Mad. 1122 = 32 M L J. 364 = 5 L W 814- 
21 M L.T. 403 = 40 I 0 118 = 
(1917) M W N. 353. 
[8ee contra 43 Mad. 824 ] 
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HINDU LAW— Gift— Formalities of. 

Gift— Father's power. 

A gif t to the daughter of au undivided brother, 
is, if reasonable, binding on the donor’s son, 
(8undura Aiyar and Spencer, JJ.) PuGALIA 

Vettorammal V. Vettor Godndan. u* 
(1912, M.W.N. 89 = 11 M.L.T. 103 = 
13 I.G. 473 = 22 M L.J. 32L 

Gift— Father's power— Daughter. 

A gift of 8 acres of ancestral land by a- 
Hindu father to his daughter after marriage 
when the family was possessed of 200 aores of 
land is valid. 37 Oal. 30; 30 Mad. 452; 22 Mad, 
113, Diet. (Munro and Sankaran Nair, JJ.) 
ANIVILLA 8DNDARAMAYYA t>. CHEBLALA 
Sitamma. 33 Mad 628 = 21 M L J. 698 = 

9 M L T. 469=10 1 0. 66 = 
(1911, 1 M.W.N. 422. 

Gift— Father' e power — After bom 

son. 

Gift of ancestral property by father does not 
bind an after born son (oonceived on date of 
gift) and the subsequent death of the son does 
not cure the invalidity (Kanhaiya Lai and 
Ktndal, A. J. Cs.) JAOJIWAN BAKHSH 8INGH 
v. PATBAJ KUAB. 88 1.0. 449 = 8 O.L J. 741. 

Gift— Formalities of. 

— — 7 — Gift— Formalities— Delivery of posses- 
sion if necessary. 

Under the Hindu Law, delivery of possession 
of immoveable property is not essential to the 
validity of a gift thereof. 17 A. 169 ; 25 A- 
368, Foil.) (Ryves and Qokul Prasad , JJ.) 
DEBI 6INGH v. BANSIDAR. 1922 AU. 44. 

Gift— Formalities— Delivery of posses- 
sion. 

Before the T.P. Aot oame into force a gift 
could be validly made by an oral transfer 
foUowed by delivery of possession, 11 Cal. 121, 
Foil. ( Mookerjee and Buckland, JJ.) JAGAN* 
nath Marwari v. Chandni Bibi. 

26 G W.N. 63 = 67 I.G. 81 = 34 0 L J. 432, 

Gift— Formalities of— Donee already 

in possession— Joint holding. 

When the donee is already in possession along 
with the donor of a joint holdmg, a gift of a 
share therein is valid without aotually dividing 
off the gifted portion. (Shadi Lai, J.) HlRA 
Bingh v Jhanda Singh. 106 P.L R. 1917 = 

42 I 0. 371 = 80 P.W.R, 1917. 

Gift — Formalities of —Possession, 

delivery of— Donor in loco parentis— Gift to 
minor and adult together . 

If a donor stands in loco parentis to the 
donee whose parents are living actual possession 
of the property gifted need not be given to the 
donee. The donor can aocept the gilt on behalf 
of the donee. But where a joint gift is made 
to a minor and an adult, the donor in loco 
parentis of the minor cannot aooept the gift 
even to the extent of the minor’s share. 
(Abdul Rahim and Seshagiri Iyer, JJ.) 8ABJAN 
SAHIB V. ABDUL AZBEZ SAHIB. 48 I.O. 881. 
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HINDU LAW— Gift— Formalities of. 


HINDU LAW— Gift— Limited estate. 


Gift— Formalities of— Acceptance. 

A gift whioh is not aooepted oa n be revoked. 
[Dalai, A. J. Ch Nanhun v. Ram Dayab. 

74 1 0. 818 = 9 0 & A.L.R. 460. 

— Gift — Formalities of — Oral gift— Proof 

of. 

The odqb of proving an oral gift is apoa the 
peraon setting it ap. ( Das and Adami , JJ.) 
R A MESHWAR NABAIN 8INGH V. RlKNATB 
KOEBI. 1923 P. 168. 


Gift-Idol. 

——Gift— Idol— Not in existence— Vali- 
dity. 

A. gift in favour of an idol not in existence 
at the time of the gift is invalid. (Richards, 
0. J. and Banerjee , J.) PHUNDAN LAL v. 
SBIMATI ARYA PRITINEDHI 8ABBA. 

83 All. 793-11 1.0. 260-8 A.L.J. 914. 


Gift— Idol— Nature of gift . 

A gift to a Swami for the purposes of an idol 
vests the proporty in the Swami and his succes- 
sors as trustees with the idol as the beneficiary. 
[Bacihelor and Rao . JJ.) Kanga OHABYA 
APPACHABYA V. DASA OHABYA 0ANKHALPA 
'OHABYA. 87 Bom. 231 — 

19 1.0, 887 = 18 Bora. L.R. 178. 


Gift— Limitations. 

Gift— Limitations. 

A gift over on an indefinite failure of male 
issue in the donor’s line i9 void. [Mr. Ameer 
Mi) PURNA BAHI V. KALIDOAN PAL. 

38 Oal. 603 = 15 0. W,N. 693 = 8 A.L.J. 681 - 
13 Bora L.R. 481-14 0 L.J. 1 = 
(1911) 2 M. W N. 403 = 10 II L.T. 361 = 
11 1,0. 412-21 M.L.J. 1119 (P.O.). 

— — Gift — Limitations— Unborn person — 

^Validity— Creation of annuity • 

A grant of an annuity is a right of property 
®nd .* 8 * 0 an iooorporeal right, the test of 

validity in eaoh case is, whether, under the 
circumstances, the donor has sufficiently indi- 
cated an intention thAt the transfer should 
take effect as a oorrody and with that intention 
lias done all that is praotioable by way of 
transferring suoh indicia o! property as may bo 
in existence, If there is suoh a transfer there 
is no room for the application of the rule in 
the Tagore case as to the invalidity of a gift to 
an unborn person. 10 OL.J. 06 ; 89 G. 87, Ref. 
[Mookerjee and Ohotsner , JJ.) Jatindba 
MOHAN MONDAL t>. GHANA8HYAM OHOW- 
•DHUBY. SBO.L J. 428 - 60 0. 296- 

1983 Oftl. 27, 


— — Gift— Limitations— Defeasance. 

Defeasance by way of gift Jover must be in 
favour of somebody in existence at the time of 
the gift. [Reid and Clark , JJ.) Kallu Mad 
tJ- OHAHINDI. 36 I.Q. 922-97 P.L.R. 1816, 

persons— 

The oeeation of a future interest in immove- 
bla property in favour of persons unborn is 


contrary to Hindu Law, [Sankaran Nair and 
Spencer , JJ.) VBNKATappa NAYAN1M VarU 
V. TH1MMA NAYAN1M VABO. 

11914) O N, 900 = 
27 1.0. 879 = 27 M.L.J, 886. 

Gift — Limitations — Gift subject to 

mortgage— Donee cannot impeach mortgage for 
want of legal necessity. 

A donee of joint family property subject to an 
antecedent mortgage oannot question the 
necessity or propriety of the mortgage. II 
N.L.R. 1. Ref. tPrideaux , A.J.O.) NABAYAN 
v. Bhankab Lad, 1923 Nag. 127. 

Gift— Limited Estate. 

Gift — Limited estate— Gift for main- 
tenance to Hindu widow. 

A gift of land for the maintenance of a 
ohildioes Hindu widow confers only a life eBtate 
and very strong evidence must be produced to 
prove that the gift to a childless widow was 
intended to oreate an absolute interest. <2»VeC- 
c her and Smither , JJ.) GANBNDBA HATH 
Sanyad v. Mohendba Mohini Debya. 

42 10. 881. 

Gift— Limited estate — T. P. Act , 

8. 8 -Wife. 

A gift by a Hindu in favour of his wife for 
her maintenance and performance of debihtba 
without words of inheritance or empowering 
alienation usually contained in deeds of ab- 
solute gift is a gift only for life of the donee. 2 
I. A. 8; 11 Cal. 121 (P.O.), Ref. The remainder 
remains in the donor and ie descendible to and 
transferable by hie heirs. [Chatterjea and 
Bsachcrofl. JJ.) PBIYAMBADA DARI V. RAM 
GOPAD GHOSA. 27 1.0. 407. 

Gift— Limited estate— Gift to mis- 
construction. 

A gift by husband to his wife is stridhanam 
in so far as it passes to her heirs. But she 
does not take an absolute estate in it. (Reid, 
and Clark, JJ.) KALLU MAL v. CHAHINDI, 

86 I.G. 222 = 97 P.L.R, 1916. 

Gift— Limited estate — Gift by widow. 

A gift by a Hindu widow of property in 
whioh ehe has only a life interest passes nothing 
to the donee boyond her life interest notwith- 
standing words of alienation contained in the 
gift deed. The onus of proving that an ablsoute 
estate passed by the gift of a Hindu widow lies 
on those asserting it. [Coutts Trotter and 
Stshagiri lysr % JJ.) VEERAKKAL v. THIRU- 
MakKAD. 84 I 0. 596. 

Gill _ Limited estate — Wife — Gift 

with all rights. 

Where a certain deed of gift executed by a 
Hindu husband in favour of his wife soon after 
his marriage with her provided that the donee 
and her ohildren should enjoy the properties 
with all rights ( Sarwa 8wathanthralhudan ). 
Seld t that the above words did not convey an 
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HINDU LAW— Gift — Limited estate. 

absolute estate to the wife. (Ayling and Tyabji , 
JJ ) MANIKA MUDALI v . MUTHACHI 
GOUNDan. 18 M.L.T. 346 = 30 1.0. 689- 

2 L.W, 887. 

Gift — Limited estate . 

The rule iu Tagore’s oase that a gift to a 
man. bis sods, and grandsons passes a general 
estate of inheritance, has no application where 
the words in the deed expressly or impliedly 
limit the right. When different words are used 
to convey an absolute interest and a partial 
interest and where the donee is himself 70 
years old the intention can be inferred to be to 
give a life-esiate and not an estate of inherit- 
ance. 19 W.R. 359 (P.O.); 7 Cal. 304 (P.C.); 
24 Cal. 834, Diet.; 28 Cal. 720. Foil. (Oldfield 
and Tyabji, JJ.) 8EETHAI AMMAL V. MAHA- 
Deva IYEB. 25 I.G. 930. 

Gift— Limited estate — Widow— Gift to . 

There is no presumption that a gift by a 
man to his widowed daughters is only gift of a 
life-estate. (Sadasiva Iyer and Seshagiri Iyer , 
JJ.) BODY MUTTAYYA V. KAVAORI KODaNDA 
RAMAYYA. 23 1.0. 594= (1914) M.W.N. 387. 

Gift— Limited estate— Woman's estate 

— Rights of grantee . 

The Hindu Law permits the creation of a 
woman’s estate in favour of a female by cod- 
traot of parties as well as by a grant inasmuoh 
as 6be can obtain it by inheritance. A member 
of an undivided Hindu family can grant to his 
deceased brother’s widow the share of her 
husband whioh the latter would have got on 
partition, The female will hold suob an estate 
by the grantee as the ordinary widow’s estate 
and it will be regarded as ooe given her in lieu 
of the maintenance and on her death, the pro- 
perty will pass to her husband’s heir. (Benson 
and Sundara Iyer, JJ.) Meda Vengamma v. 
MITTA CHELANIAH. 36 Mad. 484 = 

28 M.L J. 168 = 19 I C. 17 = 
12 M.L.T. 293 

Gift— Limited estate . 

Gift by a Hindu male to a female should 
prima facie be taken to confer life-estate only. 
Held that the deed in question oonveyed very 
limited powers to the donees for the lifetime of 
the executant and declared them as bis heirs 
after his death in accordance with the ordinary 
rules of succession. ( Chapman and Roe , JJ.) 
MUSSAMMAT BASIMAN CHOWDHABANI V 
8IBNABIAN CHAUDHUBY. 39 1.0. 799 = 

1 P.L.W. 375. 

Gift— Limited Interest. 

-Gift— Limited interest— Donee. 

There is no presumption of law in favour of 
an estate conveyed to a Hindu widow being a 
limited one, 61 P.lt. 1911, Foil. ( Broadway , J.) 
TOLSI RAM V. MUSSAMMAT JAI DEVI. 

53 P.L.R. 1919. 

Gift— Limited interest— Daughter. 

There is no presumption of Hindu Law that 
a gift to a daughter ib of an absolute estate* 
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family. 

Held, on the oonstruotion of the will in question 
that the daughter’s children took the reversion 
after the death of the daughter. (Abdur Rahim 
and Oldfield, JJ.) Beshaohablo v . 6HES- 
HAMA. 47 1.0. 798 = 34 M.L.J. 479. 

Gift — Limited interest — Widow — 

Nature of estate— Presumption. 

Where a widow takes property from her hus- 
band under a document not produoed, and there 
is no evidenoe as to the terms of the document 
that the presumption is that widow had only 
a life-estate in the property. (8ankaran Nair 
and Oldfield. JJ.) NATABAJA 8ABMA v. RAM- 
BHADBA NAIDU OAHU. 28 1.0. 893. 

Gift— Limited interest— Widow. 

In the absence of words of limitation gifts to 
women in Hindu Law, with the exception of a 
widow, must be presumed to transfer an 
absolute interest unless there is something re- 
pugnant in the context. ( Sharfuddin and 
Mullick, JJ.) JAGANATH PBASAD v. JaIKI- 
SHan PbaSAD. 1 P.LJ. 16 = 34 1.0. 379 = 

3 P. L.W. 164. 

Gift— Manager of Joint Family. 

Gift — Manager of joint family— 

Charity— Powers of. 

Uoder the Mitaksbara Law a manager of a 
joint Hindu family can in the performance of 
a religious duty make a gift of a reasonable 
property to a temple. (Seshagiri kiyar and 
Phillifz , JJ.) RAMALINGA CHETTY v 8IVA 
CHIDAMBABA CHETTY. 42 Mad. 440 = 

86 M.LJ. 975-9 L W. 224 = 
(1919) M W N. 420 = 49 1.0 742 = 

25 M L.T. 253. 

Gift— Manager of joint family— Gift 

to ton-in-law. 

A gift of a reasonable portion of the joint 
family property to a eon-in law in consideration 
of a marriage is valid. (A ylingand Tyabji , JJ.) 
8UNDABAM IYEB V. KBISHNASWAMI IYEB. 

26 I.G. 992. 

Gift— Manager of joint family— Gift 

to daughter and sister— Intention. 

The managing member of a joint Hindu 
family with the view of obtaining a suitable 
husband for his daughter oonveyed oertain 
properties to his daughter and bis sister the 
mother of hie future son-in-law. Held, that 
the oonveyanoe to the sister was intended to 
be benami for the daughter* The reoita) in the 
deed that the properties were his self-acquisi- 
tions did not in the oironmstanoes of the oase 
negative bis intention of exeroising any power 
of disposition he might have as managing 
member of the family* 42 Cal. 66, Foil. A gift 
of Rs. 1,600 (out of the acquisition pi 
Re, 17,000) is reasonable and valid. [Wallis* 
C. J. and Hannay , J.) Sabapathy Chbtty v. 
PONNU8AWMY CHETTY* 28 I.G. 368/ 
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HINDU LAW— Gilt— Widow. 

Gift— Widow. 

Gift — Widow*- Gift of whole estate to 

daughter on marriage — Effect — Death of 
daughter . 

Where a widow at the time of her daughter’s 
marriage makes a gift of her whole estate, it 
amounts in law to an aooelaration of the 
daughters' estate. The faot that it purported 
to be a gift on marriage does not affect the 
qaestioo. Where the daughter dies before the 
mother, the latter does not snooeed and the 
cause of aotion for the next reversioner begins 
to run from that date and when he allows 
possession to remain with another for more 
than 13 years, his rights are barred. (Benerji , 
A.O. J. and Ryves, J.) SABTAJI v. RAMJA6. 

21 AX.J. 796 =»L R. 4 A. 805 = 
9 0. A A.L.R. 1013 d 46 All. 59 = 

1924 All. 166, 

-Gift — Widow— Nearer reversioners in- 

terested— Right of a remote reversioner . 

Where a Hindu widow makes a gift in which 
the nearer reversioners are interested and whioh 
is made to a nearest reversioner, a remote 
reversioner can challenge such a gift. (Rpves 
and Qohul Prasai , JJ.) JaGDEO TIWari v . 
Kubeb Nath Pandey. 1933 All. 313. 


Gift— Widow — Consent o/ nearest 

reversioner who is insolvent— Effect. 

A gift by a Hindu widow of the whole estate 
with the oonBont of tho nearest reversioner who 
happened to be an insolvent is not a surrender 
of the whole estate in favour of the nearest 
reversioner and can be supported only if neces- 
sity is proved. If the Hindu Law theory is 
based on the notion that there is first a 
surrender to the nearest reversioner and an 
immediate conveyance by him, then as soon as 
tho estate vests in him, it enures to the benefit 
of the Receiver in insolvency and hence oannot 
afterwards be convoyed to another (Piggott 
and Wjlsh , JJ.) Harihab Prasad v. Udai 
NATH 8ah. 48 A. 160-21 A L J. 77- 

L R. 4 A. 70-1923 All. 190. 

' 1 Oift — Widow — Spiritual welfare — 

When binding. 

A gift made by a Hindu widow of a moderate 
portion of her husband's estate for her 
husband's spiritual welfare is valid. It is in- 
sufficient for a pious or.moritorious purpose, but 
must be made with the objeot of the husband's 
■gfWMl wolfare. Per F/otde , J. — Qucire.— 
Wbethor J of the whole estate oao bo eaid to be 
a moderate portion? (Abdul Raoof and 
Fforde , JJ.) MUN8HI LAL V . MT. SHIV DEVI, 

4 Lab. 836-1924 Lab. 187- 

5 L L J. 496. 


Oift — Widow 

operative as surrender. 


Invalid gift when 


b « “W th.t a gift by a widow to a 
” or . mor ® RenewHy a gilt by a widow 

* “ Sir* f 6 !t rt<0 “ ac Bhmld bfl «B«ded a. a 

!?*?**" mu* “ tM * Wh8 ‘ syec by the terms 
of the gift. The qaestioo depend, on the tonne 


HINDU LAW— Gift— Widow. 

of the gift in question, li A, 363 ; 32 A. 683, 
Foil. [Oldfield and Devadoss , JJ). KABO- 
MUBI RAMALAKSHMI 0. BODA NAGABATNAM. 

(1923) M.W.N. 172=44 M LI 677~ 
17 L.W. 11-1923 Mad. 886, 

Gift — Widow— Maintenance. 

Where a Hindu widow iu possession of her 
husband’s estate and yielding an annual inoome 
of R 3 . 46 conveyed certain properties to her 
mother-in-law in lieu of maintenance. Held, 
that an absolute estate was conferred on the 
motber-iu-law. The question whether an 
absolute or limited estate is givon depends on 
the terms of the deed, Per Sisfragtrt Iyer , J.— 
Ordinarily an estate taken by Hindu female 
on transfer or inheritance is the same ; a male 
is presumed to take an absolute estate and a 
female a limited one, in the absence of express 
words ; if apt words are used the estate convey- 
ed whether to male or female would be absolute. 
Word9 conferring power of sale will not be con- 
clusive but if the words convey unmistabeably 
full estate, eex is no reason for cutting down 
the estate, (Seshagiri Aiyar and Ayhng, JJ). 
NAMA81VAYA PlIiLAI V. KUTHALALINGAM 
PlLLAi, 21 M L.T. 30= (1917) M.W.N. 78- 

38 l.G» 840-8 L.W. 211. 

Gift— Widow— Alienation — Consen 

of reversioners— Presumption as to validity. 

The oonaent of the whole body of next rever- 
sioners to a gift by a Hindu female owner for 
life is as presumptive evidence of that gift 
having been made for purposes or in circum- 
stances whioh would validate it after tho 
donor's death, in the way in wnioh suoh oonseut 
was held in 42 Mad. 623 (P.0,) to be presump* 
tive evidence of the legal necessity for an 
alienation for consideration. The consent of 
the people interested in quarrelling with an 
alienation would be equally strong proof of its 
being justifiable whether it was a gift or a 
eale or a mortgage, Tho donee gets an absolute 
estate, though the consenting reversioners aro 
themselves life-tenants. (DaUen, J. 0. and 
Ballifaz, A.J.O.) MT. KUSHI BAl t>, MANBA- 
KHan. 1923 Nag. 268. 

— Gilt— Widow — Consent of reversioner 

— Necessity— Presumption. 

The dootrine, that consent of a reversioner to 
a widow’s alienation raises a presumption 
that the transaction is a proper one and for 
valid necessity, ie not applicable in case of 
gift by a widow. Hindu Law does not rooognise 
any expression of a Hindu's wish during life as 
validating an alienation made by hia widow 
after hie death. (Daniels and Dalai , A. J.Cs.) 
DRIGPAL qingh v. Habhab baksh. 

64 I.O. 80-24 0.0, 243. 

Guardian. 

See HINDU Law— MINORITY AND GUAR- 
DIANSHIP. 

Huiband and Wife. 

8u Hindu Law— Marriagb. 
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HINDU LAW — Impartible Estate— Acquisi- 
tions. 

Idol. 

Set Hindu Law, Red.— Endowment. 

Illegitimacy. 

See Hindu Law— succession. 

Interest. 

See Damdupat. 

Impartible Estate. 

ACQUISITIONS 

ALIENATION. 

Custom. 

Debts. 

INCIDENTS OF. 

Maintenance. 

Office. 

Rights of junior members. 
Succession. 

Impartible Estate— Acquisitions. 

Impartible estate— Acquisitions— Pro- 
perty acquired with income from the estate is 
no accretion . 

Where all the estate possessed by the Raja 
other than the impartible Raj was derived from 
the income of the Raj itself : Held, the produce 
of the impartible estate ordinarily does not 
belong to and form an acoretion to the original 
property. The inoome when received is the 
absolute property of the owner of the impartible 
69tate. It differs in no way from property 
that he might have gained by bis own effort or 
that had oomo to him in oiroumstances entirely 
disassociated from the ownership of the Raj. 
Quccre.— Whether it be possible in any 
oiroumstaDoes to treat moveable property as an 
aooretion to a landed estate of this oharaotec. 
I Lord Buckmaster). RANI JAGADAMBA 
KUMABI V . THAKUB WAZIR NARAIN 81NGH. 

44 M L.J £03 = 25 Bom. L. R. 676 = 
(19231 If. WN 400 = 18 L.W. 683 = 
28 G.W.N 28 =67 C L.J, 287 = 

82 M L T. iP.O ) 167-L.R. 4 A (P.0.1 63 
4 Pat. L T. 819 = 2 P. 819 = 50 I A. 1- 

1923 PC. 59 iP.C., 

——Impartible estate -Acquisitions-- Accre- 
tion. 

In the absenoe of proof of a speoial family 
custom or of au express intention to iocor* 
porato the property subsequently acquired by a 
talukdar, holder of an impartible estate, with 
the original estate, succession to such acquisi- 
tions follows the ordinary law of inheritance. 
29 I. A. 82, Rel. (Mr. Ameer 4fi.) Janki PEB- 
bhad Singh v. Dwabka Pebshad Singh, 

85 All. 391 = 40 I. A 170 = 17 C.W.N. 1029- 
14MLT. 110 = 29 M.L J. 34- 
(19131 M W.N. 630 = 18 0 L J 200 = 
11 A L.J. 818 = 15 Bom. L R. 833~ 
20 1.0.78 = 16 0 0. 216 (P.G.) 

[On Appeal from 9 1. 0.88.] 

■ - Impartible estate — Acquisitions — 
Succession — Primogeniture — Muhammadan 
family. 
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HINDU LAW— Impartible Estate -Aliena- 
tion, 

The Privy Connoil affirmed the judgment 
of the PnDjab Chief Court holding that the 
estate of Kunjpara created by a aanad from 
the Muhammadan ruler in 1748 as a hereditary 
jagir, was an impartible Raj whioh had Ihence- 
fourth descended under a family oustom by the 
rule of primogeniture, at variance with the 
ordinary Muhammadan Law. The custom also 
applied to acquisitions made by the holders of 
the estate after 1849, when the Government 
withdrew from the Chiefs of Kunjpara the 
Civil and Criminal Powers they had hitherto 
exeroised. There was nothing to show that 
the Government thereby intended to alter their 
status or vary their ontom of snooession. {Mr. 
Ameer 4/i.) IBBAHIM ALIKHAN v MUAMMAD 
AHSANULLAH, 89 0. 711 = 

11 M.L.T. 225= (1012) M W.N. 3»6 = 
50 P.W.R. 1912 = 13 0 L.J. 332 = 

9 A.L J 390 = 14 Bom L.R, 270 = 
22 If L.J 478 = 16 0 W.N. 625 = 
13 I.G. 695 = 168 P.L.R. 1912 = 
39 I. A. 65 (P.O.). 
[Oo AppealSfrom 47 P.R. 1908,] 

Impartible estate — <4cgu»3tftons— 

Accretion— Proof of— Intention, 

Whether an acquisition by a taluqdar or a 
grantee is to be oon6idered as an aocretion to 
hi9 taluq grant depends upon proof of his 
intention to incorporate the aooretion with the 
taluq or grant. ( Stuart and Kanhaiya Lai , 
a.J.Cs ) Muhammad Abdul Raquib Khan 
v. SALAMAT BlBI. 23 I 0. 680 = 1 O.L J. 397, 

Impartible estate —Acquisitions— Sav- 
ings— Devolution of purchases from them. 

When there is no evidence to show that the 
holder of an impartible estate, who had pur- 
chased properties out of his savings therefrom 
intended to incorporate the purchased proper- 
ties with the anoesiral estate, for the purpose 
of his succeBBion such properties are self- 
acquired and must follow Ihe rule of the 
Mitakshara Law as to self-acquired property. 

( Chapman and Roe % JJ.I Rani JAGADAMBA 
KUMABI V. THAKUB WAZIR N. 8INGH. 

2 P L J. 239 = 88 1.0 233 = 3 P.L.W. 437. 

Impartible Eatate— Alienation. 

Impartible estate— Alienation— Rights 

of holder— Power to dispose of estate. 

Persons living jointly with the holder for th9 
time being of an impartible estate have no 
co paroenary rights in it and they cannot 
claim a partition of properties. The holder can 
alienate the estate so as to defeat cr determine 
any contingent interest that members of the 
joint family might have in it under the oustom 
of primogeniture. (Sir John Edge). TARA 
KUMABI V. CHATUBBHUJ NABAYAN 8INGH. 

42 Cal. 1179 = 42 I. A 192 = 
19 G.W.N. 1119-29 M L.J. 371- 
18ML.T. 228 = 2 LW. 843- 
13 A. L.J. 1034 = 17 Bom. L.R 1012- 
22 0 L.J. 498-30 1.0. 838- 
(1910) M.W.N. 717 (P.0.) 
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HINDU LAB— Impartible Estate — Alien- 
atloo. 

— Imp at title estate— Alienation— Cus- 
tom , 

It is only where a ca9tom, in restraint of 
alienation, is not proved that an impartible 
estate 19 alienable. A maintenance grant by 
the Raja of Paobete to a junior member lasts 
only during his lifetime. (Mookirjee and Beach - 
■ croft , JJ.) CHOTA BAHIBA BAHEBA V. PUBNA 

Chendub Chaddhubi. 

19 O.V.N. 1*72 = 27 I.G. 982=- 

21 0 L.J. 144 

— Impartible estate— Alienation— Custom 

of inalienability— Proof of —Permanent Settle- 
ment Regulation (XXV of 1802), 3. 8 —Effect 
of. 

Held with reference to tbs Zemindari of 
Karvetnagar that during the period, the Poly- 
gar was semi-independent under the Nawab. 
a restraint on alienation of the whole or part 
-of the Raj without the permission of the over- 
lord was under the very oiroamstanoes of the 
tenure necessary, (2) that however, as soon as 
the military tenure under which the properties 
'woro held, was put an end to and the British 
'Government granted the lands under a quite 
different tenure with express powers of aliena- 
tion and after imposing a liability on the lands 
to be attached and sold in execution, the 
restraint on alienation cams to an end. Per 
‘Napier, J,:-— By the eanad the Government 
created a new estate with the incident of 
alienability for the benefit of the Zemindar 
•and the fact that the similar language is found 
in the eanad of other Zemindanee on whose 
alienation (here is no auoh restraint under the 
prior Government does not affeot the qaes- 
tian, Per Curiam— The essenoe of a custom 
is its being some epeoial usage modifying 
the Law. A praotioe, however, long standing 
whiob merely followed but did not modify 
the then existing law oannot be relied on as 
a oustom having the force of law. 22 Mad. 883 
(P.O.) Poll, Where the evidenoe showed that 
from time to lime the son or brother of the 
.Zemindar for the time being protested against 
an alienation made by him not for necessity and 
set up a oustom or inalienability but eaoh 
Zemindar on inheritance from his father oon- 
tinned to alienate the properties without any 
necessity ; held, that the oustom as to the in- 
alienability had not been proved. iSndusiua 

Phill 'P*» JJ) Zemindar op 
Karvetnagar v . Subbabaya Pillai. 

(1916) M.W.N. 140-43 1 0 871- 

7 L.W. 80. 


~ tfi , I .? par ! ibU “tot 4 - Alitnation-Cui- 
l Eff 4 ctof lt<lry tenur »-Permantnt uUUmtnt — 

tho eTlatenoe 

?n.n£?Miu r mt nab,1 “ 7 nol to a rale ot 
Uy L T! ‘ # °? a,om ol impartibility and 

iluT.Tnok “ ngle ownat Bla *mW.bU 

‘ 0 . u, ° P«P«*y ol a family bat to 

r no g /o P*^‘iouUr family. 38 

aiad. 608 (F.O.1 5 80 Cal. 8«8 (P.O.); 88 Oal. 

Vol. UI-60 


HINDU LAW— Impartible Batate-Ca.tom. 

943 (P.C.) I2M.I.A. 633: 1 Oal. 18fi (P.O.), 
Foil., inalienability of the Karvetnagaram 
Estate prior to Permanent Settlement oeaaed 
with the Permanent Settlement and there oould 
be no longer any inalienability due to tenure. 
Inalienability based on alleged custom wae not 
proved. The evidenoe proved that eaob Zemin- 
dar had exercued Ibe right of alienating any 
portion of the estate he oho9e for any purpose 
which he thought fit. Moreover where a 
supposed oustom has followed the ordinary law 
as laid down by the Courts, though wrongly 
assumed to be the ordinary law, suob custom, 
as it did not modify the law as generally 
understood and had not independently the 
foroe of law, oannot be reoognioed as valid 
onstom having the force of law. (Sadasipa 
Iyer and Napier. JJ.) Raja KUMARA VENKA- 
TA Pebomal Raju v . Uddagibi Papa 
NAIDG. 41 1.0, 208 = 21 H L T. 881. 


Impartible estate— Alienation— Right 


of junior member to set aside. 

Whether in view of the faot that the son of 
the holder has only a ohance of enooesaion he 
can sue daring father's lifetime for declaration 
of invalidity against his interest of sale of 
Zemindari in exeontion of a deoree against the 
holder. Under the law as it etood in 1869, the 
holder of an impartible Zemindari was com- 
petent to incur debts and make alienations of 
the whole estate only for neoessary purposes. 
{Miller and Abdur Rahim t JJ.) BOMASUNDaRA 
v. Mubogappa. 86 Mad. 828- 

(1913) M.W.N. 86 = 12 M L T. 871- 
18 1.0. 49-28 M L, J. 658. 

Impartible Estate— Oustom. 
Impartible estate— Custom— Proof of 


impartibiliiy. 

The mere faot that the saooeesive holders of a 
Ztmindari have alienated portions of the estate 
by way of grants for the maintenance of junior 
members does not negative the impartibility of 
the estate. 10 All. 272 (P.O.) ; 41 Mad. 778 
(P O.), Ref. (Lord Atkinson.\ KlSBORB 
BINGH V. GAHRNBAI. IS N.L R. 176- 

87 M.L J. 88a- 17 A L.J, 1077- 
28 M L T. 494-1 U.P.L.R, «P.Q.) 84- 
83 I.O. 030-11920) M.W.N. 82 (P.O.) 

~T; Impartible estate— Oustom- Proof of — 

Origin of Vie tenure— Raj— Family Custom- 
Concurrent findings . 

The Zemindari of Nldadavole which had 
originally formed part of tho estate ot Nuzvid 
was granted io 1802 under a sanad io common 
form under Madras Regulation (XXV o! 1802). 
It was olaimed that the estate was impartible 
as being in the nature ot a raj (no family 
custom ot impartibility being alleged or 
proved). Both the Ooarts in India held that the 
estate was not in the nature of a raj. Held. 
that the oonourrent findings of the Oourta 
below should be acoepted, especially as It was 
not shown that they were not. justified by the 
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HINDU LAW — Impartible Estate— Cuitom. 

evidence. 12 App. Css. 101. 104, Ref. ( Lord 
Parker of Waddxngion.) VENKATA NABASIM- 
HA APPA ROW v. PaBTHASABaTHY APPA 
R OW. 41 I. A. 91 = 17 0 W.N. 1221 = 

14 M L T. 253 = 25 M L J. 888 = 
18C.L.J 893= (1913) M WN. 791 = 
21 I C 339 = 18 Bom. LR 1010 (P.C.). 

— — Impartible estate— Custom— Proof of — 
Madras Regulation (XXV of 1602) — Sanad in- 
common form — Proof of family custom. 

The principles applicable to the d> termination 
of the question whether an estate is partible or 
impartible are these : (1) The absence of a 
eanad under Madras Regulation (XXV of 1602) 
does not affect the title to the land. 1 I.A. -282, 
306, Rel. (2) The acceptance of a eanad ie 
common form under Regulation (XXV of 
1802) doe9 not, of itself, avail to alter the 
succession to a hereditary estate. 32 I.A. 
261. (3) Unless there can bean existing estate 

with other incidents which a saoad in com- 
mon form can operato to confirm such a 
sanad will confirm or cooler on the grantee an 
estate descendible according to the ordinary 
rules of inheritance under the Hindu Law. 7 1. 
A. 38. (4) To establish that any estate is 
descendible otherwise than in accordance with 
the ordinary rules cf Hindu Law, it must be 
proved either that it is from its nature impar- 
tible aDd descendible to a single heir or that it 
is so impartible and desoeodible by virtue of a 
special family custom. 6 M.l.A. 164, Rof. ; and 
(6) The Dature of the estate aDd the existence 
or otherwise of a special family custom are 
questions of faot to be determined on the evi- 
dence available in each case. 17 I.A. 134, Ref. 
[Lord Parktr of Waddington.) VENKATA 
NABASIMHA APPA ROW V. PABTHASARATHY 

APPA ROW. 41 I.A. 81-17 OVH 1221- 
14 M L T. 289 = 29 M L J. 386 = 
18 0 L J. 393= 1913) M W.N. 791 = 
21 1.0. 339 = 15 Bom. L R. 1010 (P C ) 

[On Appeal from 29 Mad 437 = 

16 M.L.J. 178 ] 

Impartible estate— Custom— Evidence 

of— Grant of lands by Government sanad . 

Where lands granted originally as Jaghir 
were subsequently treated by Government and 
its officers as an appanage to the title of 
‘'Rajah”, held, that the incidents of impartia- 
lity and primogeniture attached to the grant. 

( Lord Shaw.) RAGHOJI RaO SaHEB v. 
LAKSBMAN RAO SAHEB. 36 Bom. 039 = 

39 I.A. 202 = 16 0 W.N 1058 = 
2B M.L.J. 363 = 12 M L T. 472 = 
(1912) M. W.N. 1140 = 14 Bom LR 1226 = 
16 1.0. 289 = 17 0 L J. 17 (P.G.) 

Impartible estate— Custom— Evidence 

of — Allotment of lands to junior members — 
Effect of. 

The Privy CouDOil upheld the decision of the 
Chief Oonrt that the estate of Eunjpara whioh 
was created by a sanad from the ruling power 
in 1748. as a beriditary jagir was an impartible 
raj which bad thenceforth descended under 
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HINDU LAW— Impartible Eitate-Onitom. 

a family oustom by the rule of primogeniture, 
at variance with Muhammdan Law. A few 
instances of allotments) of villages to junior 
cadets of the family were insufficient to 
disprove the custom of impartiality, in the 
absence of evidence to ebow under what cir- 
cumstances they were eo allotted or what pro- 
portion they bore to the share which the junior 
members would have got on partition. 
IMr Ameer Ali.) IBBaHIM ALI KHAN v. 
Muhammadan absan Ullah. 

39 Cal. 711 = 11 M L.T. 229- 
(1912) M. W.N. 316 = 50 P W.R. 1912 = 
15 0 L J. 392 = 9 A L J 390 = 
14 Bom. L.R. 270-92 M.L J. 478 = 
16 O.W.N. 623 = 168 P.L R. 1912- 

13 l.C. 695 = 39 I A. 85 (P 0.) 
[On Appeal from 47 P R. 1B08J. 

— Impartible estate— Custom— Compro- 

miss . • 

On a devise of an impartible estate there 
were olaims to the estate under and against the 
will whioh were compromised, held, on a con- 
struction of the compromise that the imparti- 
ality ol the estate was maintained. (Sir John 
Edge.) Lekbaj v. Harpal 8ingh. 

31 All.; 65 = 11 M L.T. 1 = 
(1612) M. W.N. 16-9 A.L.J. 40 = 
16 0 W.N. 217 = 15 OL.J. 72 = 

14 B L R. 33-23 M.L.J. 1 = 
13 1.0. 259 = 39 I.A. 10 (P.C.|. 

Impartible estate— Custom— Proof of. 

Custom of impartiality should be anoient 
and invariable and should be established by 
person alleging it by olear and unambiguous 
evidence. tMookerjee and Beachcroft , JJ.) 
HAZABIUAL V. ABANI NATH. 

17 G.L.J. 3B = 18 1.0.028 = 
17 O W N. 230. 

Impartible estate— Custom — Family 

custom— Not attached to property. 

The custom of impartibility and of succes- 
sion by siDgle owner are incidents attached not 
so muoh to the property held by a family as to 
the law governing the family. [Sadasiva Iyer 
and Phillips , JJ.) ZEMINDAR OF KABVET- 
NAGABO. 8UBBABAYA PlLLAl. 

(1918) M.W.N. 146-43 I C. 871 = 

7 L.W. 36. 

Impartible estate— Custom — Imparti- 
bility— Proof of. 

An acquired Zemindari is not impartible 
noless a custom of impartibility is proved to 
exist in the family before the acquisition* 

( Wallis , C.J. and Seshagiri Aiyar t 3.) MUTHU- 
SAMI NAICKEB v. Muthusami Naickeb. 

27 l.C. 3# 

Impartible estate— Custom — Japlr— 

Saranjam. 

Whether a partionlar estate is impartible or 
is subject to the ordinary Hindu Law o! inheri- 
tance must be deoided asoording to the 
ciroumstances of eaoh ease and the evidenoe 
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given in it. A saraojam in the Bombay Presi- 
dency is ordinarily impartible and it descends 
to tbe eldest representative of the last holder. 
This special feature of a saraojam estate should 
not neoesearily be made applicable to a jagtr 
village in Berar, especially when the jagir in 
question is a grant of the village itself and not 
merely of the revenue. 'Dhobis y, A.J C.) 
Krishna Rao v, Nilkanth 3 N L J 23 = 

18 N.L.R. 163 = 1922 Nag. 52. 

— — ■ ■ Impartible estate — Custom— Proof of 
— Estate not absolutely owned by the family , 
Impartibility never attaches to small estates 
• and it oanDbt Bnrvive as a family onatom inde- 
pendently of some particular estate. A family 
ouetorn of succession to an estate not absolute- 
ly owned by the family oan never exist. An 
impartible estate in Hindu Law is not only 
consistent with but postulates that the family 
to which it belongs is joint. No presumption 
against indivisibility of possession or title oan 
arise by reason of joint living. ( Ashworth and 
Simpson , A.J.Ce.) Thakub Rudba Pratap 
Narain Singh v Thakur nibman Prasad 
Singh. 9 O.L.J. 862 = 1923 Oudh 61. 


Impartible estate — Custom — Agree 

ment to creato— Not valid . 

Owners of property wbioh is in its nature 
partible, cannot, by an agreement among 
themselves, impress upon it permanently tbe 
character of impartibility. ( Daniels , A J.O ) 
8AKHAWAT ALI V. ABD SAID. 

32 1 0 . 73 = 22 0 . 0 . 100 . 

Impartible estate — Custom— Gaddi- 

dars. 


The estates of the Baisi Ghowrasi Gaddidare 
are impartible and desoend to the eldest son, 
But this does not show that they are non- 
Hindus now. They have adopted Hinduism tc 
auoh a degree as to raise a presumption that 
the community has assimilated the law oi 
adoption. {Chapman and A thin son, JJ.) BHAE 

Deo Nabain Dab v. Kusum Kumari. 

46 1.0. 929 

7 impartible estate — Custom — Ohota 
Nagpur, 

Theouetom of impartibility and primoge- 
mture prevails in the estate of the Maharajah 
of Ohota Nagpur and in hia family. {Atkinson 
and Jwala Prasad, JJ.) Ramchaban 
MAHTO v . HABIHAR MAHTO. 38 1.0. 892. 

Impartible Estate -Debt* 

— "^Impartible estate— Debts— Succession 
^Survivorship, 

All members of a family aro to be deemed 
to be jomtjiq estate where one member holds 
the anoeatral- impartible property. Survivor- 
Bhip governs the suooeBsiou in euoh a oase. 
Therefore, the successor is not the heir or legal 
representative of his predecessor and oannot be 
said to hold his assets. {Richards, 0 J. and 
Banerjes, J.) Xndab Qbn Singh v. Harp A ii 

M 1U. 29 - 12 1.0. 815 
8 l.L.J. 125 


HINDU LAW— Impartible Estate-Incident* 

of. 

——Impartible estate — Debts — Liability 
of suecessor , 

A creditor is not bound to inquire to what 
extent the debts could have been avoided by 
proper management, {Miller and Abdur 
Rahim, JJ.) VABAGIMA SOMASONDARA v. 
MOBUGAPPA. 36 Mad. 323 = 3 M L J. 658 = 
12 M L.T. 571 = 18 I.C. 49 = (1913) M.W.N. 86. 

Impartible estate — Debts — Liability of 

successor. 

The interest of the holder of an impartible 
estate does not die with bim and bis successors 
are bound by debts created by bim on the 
estates. 10 All. 272. Foil, ( Chamier . Chapman 
and Roe . JJ.) 8HYAM LAL 8INGH v. BlJAY 
NABAYAN KUNDU. 2 P.LJ. 136 = 

1 P.L W. 140 = 39 1.0. 86 = (19i7) Pat. 121. 

Impartible Estate— Incident* of. 

— - Impartible estate— Incidents of. 

No co-parcenary exists in an impartible 
Zomindari, which is merely a oreative of 
custom. {Viscount Cave) BI8HEN PBAKASH 
Nabayan Singh t>. Janki Koer. 

24 G.W.N. 857 = 28 M L.T. 105 = 
02 1.0. 289 = 12 L.W. 849 (P.O.). 

— Impartible estate — Incidents of — 

Dharbanga Raj— Custom, 

By Kulaohac the properties of Dharbanga 
Raj descend aooording to tbe rule of primogeni- 
ture. Junior sons are entitled by family 
oustom to babuana grant for tbe maintenance 
of themselves and their male desoondants in the 
male line (and the wile of the younger bod 
gets by a sohaj grant the usulruot of a portion 
of the estate for the maintenance of herself and 
her male descendants in the male line). Such 
lauds desoend not to one male descendant only 
but to all oxiatiug male heirs in the male line 
of the grantee as co-paroooors and is partible as 
among them. 36, I. A. 176, not Foil, and 
Expl. Suoh partition however does not put an 
end to the custom exoluding females and 
descendants of female linos from succession to 
these landa. These lands in spite of the grant 
form part of the Raj. Even tho use of suoh 
words as ‘Auras Paira Pautradi’ in these grants 
are not words of general inheritance but (as tho 
grants are the creature of oustom) should be 
regarded as words of limitation oonsietent with 
tbe oustom. (Sir John Edge.) EKRADE8H* 
WAR SINGH V, JANBBHWABI BAHUASIN. 

42 Oal. 682 = 18 0 W.N. 1249-21 C L.J, 9- 
27 M L J. 373 = (1914) M.W.N 807 = 
16 M.L.T. 882-1 L W. 863- 
12 A L.J. 1217-41 I. A. 276 (P.0.)« 
25 1.0. 417-17 Bom. L.R, 18 (P.Q.), 

Imparf»6I* Mfaw — Inoidents of— Wain- 

ganga Zemindaris of O . P. O.-Amgaon temin . 
aart. 

The Amgaon Zemindari before the Thirty 
Yeare i Settlement was of the nature 0 f a Rat 
and therefore impartible and snbjeot to the rnii 
of single snooeasion. the other members of the • 
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family of the Zemindar for the moment being 
entitled to editable maintenance and to any 
speoifio share in the income. It was an estate 
of an ezaotly similar character that was confer- 
red by Government on the Zsmindar at the 
Thirty Years Battlement, In addition a onetom 
had by that time grown up in the Amgaon 
family that the estate should be held as an 
69tat 3 of that nature and subjeot to those condi- 
tions. Nothing o:ourred at the Thirty Years 
Settlement or has occurred sinoe, to alter the 
nature of the grant or to aflect the validity of 
the family custom. The Zemindari is there- 
fore deolared to be impartible. Important 
ihietory of the C. P. Zemindaris traoed. 
i Batten , J.C. and Ballifax, A.J.O.) MALHAB 
BAO V. MARTAND RAO. 6 N L J. 189- 

1823 Nag 201. 

— Impartible estate — Incidents of— Co- 
parcenary. 

There can be no co-parcenary in an imparti- 
ble estate. 41 Mad. 778 (P 0.). Foil, (ffallr 
fax, A. J.C.) JIBJODHAN V. MaDAN. 

62 1.0. 610 = 4 N.L J. 4. 

— Impartible estate— Incidents of— Mort- 
gage in the names of two persons— Presumption. 

A fact that the mortgage stood in names of 
the two persons goes against the oase that the 
estate was impartible. (Ashworth and Simp- 
son, A J,Cs.) THAKUR RUDRA PBATAP 
NARAIN 8INGH V. THAKUR NlBMAN PRA8AD 
SINGH. 9 O.LJ. 562 1923-Oadh 61. 

— — Impartible Estate — Incidents of — 

Divided and undivided family. 

Though the members of a joint Mitakshara 
family do not acquire in impartible property 
the same rights a9 in impartible property be- 
longing to the family such 3? the right of joint 
enjoyment, the right of partition or the right 
of restraint on alionation, they retain the right 
of survivorship of proving that an impartible 
estate was the separato or self-acquired property 
of the last owner is on those making the asser- 
tion. 25 O.W.N. 5G4-46 C. 362 = 15 C. 471, 
Ref. ( Miller . C.J. and Foster. J.) THAKUBAIN 
FULBATI KUMARI V. MAHARAJAH KUMAR 
RAO MAHESHWAB. 9 P. 683 = 4 P L.T. 473 = 

1923 Pat. 161-1923 P. 483. 

Impartible Estate— Maintenance. 

Impartible estate — Maintenance — 

Rights of junior members. 

Apart from custom and from oertain near 
relationships to the holder, the junicr members 
of the famify of a Zemindar entitled to an 
impartible Zamindari have no right to main- 
tenance out of it, There is no invariable 
custom by whioh any member of the family 
* beyond the first generation from the lastboldor 
can olaim maintenance as of right. Where the 
plaintiff, the eon of the paternal unole of the 
•holder of a Zemindari brought a suit for 
l maintenance, it was held by the Judicial Com- 


mittee that the issue whioh should have been 
tried was whether according to the ouetom 
among Uriya Zemindars or the ouatom of the 
family, the plaintiff is entitled to maintenance 
out of the inoome of the Zemindari ; the bur- 
den of proving the oustom entitling him to 
maintenanoe should have been pat upon the 
plaintiff and not upon the defendants to prove 
the oustom negativing the ordinary law. 
( Vtscount Cave.) Maharajah of Jeypore v. 
Vikrama Deo Garu 37 M L J. 188- 
21 Bom. L.R. 930-10 L W. 438 = 
17 A L J. 1011 -(1919) M W.N. 824 = 
21 O.W.N. 226-52 1.0. 383 = 
81 O.LJ. 91 (P.G). 

———Impartible estate — Maintenance — 
Grant for — Liability of grantor . 

In a suit for reoovery of a certain Zamindari 
a compromise was arranged that the plaintiff 
and his heirs shonld reoeive a fixed monthly 
allowanoe in future from the holder of the 
Zamindari and hie successors. The son of the 
grantee sued for arrears of allowanoe and 
obtained a deoree but his heirs were held to 
have no right to exeoute it and they had to 
institute a regular 6uit. Held, that (1) The 
grant oould bo charged on the Zamindari and 
could be enforoed by descendants of tbe original 
grantee. ( Per Seshagiri Aiyar . J.)— As appeared 
from tbe laoguage of the grant, the grantor's 
heirs were under liability for all times to oome. 
That a special language was not needed for 
creating a oharge and the oharge oreated in the 
present oase was entered to be one on the 
Zamindari ( Per Wallis, C J.)— The grant 
amounted to, ono to junior members of an 
impartible property for maintenanoe and oould 
not be deemed to be a oharge on the whole 
estate. The words used could not be taken as 
sufficient for oreating a obaoge on the Zamin- 
dari only an annaity in tbe nature of a personal 
estate whioh was desoendable as a real estate, 
was oreated. ( Wallis, 0.0 J. and Seshagiri 
Aiyar, J.) RajaraJESWAB DORAI v . 8UN- 
DABAPANDIYASWAMI. 27 1.0. 283- 

27 M.L.J. 694. 

Impartible estate — Maintenance- 

Right of widows of junior members. 

Widows ol junior members are entitled to 
reoeive maintenance out of it, but it is doubt- 
ful where a compromise to that effeot is valid. 
23 ML. J. 70, Bel. (Miller and Tyabji. J J.) 
Kachi Yuva Rangappa Kalakka THOLA 
Udayar V. Kulandai ayal, 

26 M L J 209-23 I 0. 831 = 
(1914) M W N. 874. 

(This is no longer law. 41 Mad, 778 = 
52 1.0. 333-47 I.G 304- 
37 M L J. 188 (P.Q.)] 

— —Impartible estate — Maintenance — 
Remoteness of relationship— Effect on right 
to maintenance . 

The right of a family member* to olaim 
maintenanoe from the holder of an impartible 
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estate joint with the claimant most depend on 
the question whether, it the estate were partible 
the person olaiming the maintenance would be 
entitled to maintain a suit tor partition. The 
question ot sucoeeBion to an impartible estate 
discussed. The decree ot relationship for 
determining the right to maintenance out of 
an impartible estate must be taken to be tbe 
same for determining tbe right to partition in 
the oase of a partible estate. The right to 
maintenance is not lost by reason of tbe laot 
that tbe person olaiming maintenance is only 
an adopted and not aurasa son ol bie father. 
Tbe faot that a member is removed more than 
three degrees from tbe common ancestor is no 
bar.to his succession by survivorship and there- 
fore is not a bar to hiB right to maintenance. 
(Benson and Sundara Iyer , JJ.) TIRUMaL 
ROW 8AHEB Vi RANGASAWMY. 

23 M.L J. 79— (1912) M.W.N. 790- 
18 I.C. 412=3 12 M.L.T. 243. 

[ThlB 1 b no longer law.) Bee 52 I C. 833 
41 Mad. 778 = 47 1.0 354 (P.O.) - 
37 M L J. 188 (P.0.) 


Impartible estate — Maintenance — 

Relatives of Zemindar. 

The relatives of former Zemindars, olaiming 
maintenance from an impartible Zemindari, 
must prove a custom entitling them to suoh a 
right. (Atacnair, A J.C.) Dhabam 8INOH j; 
LOKNATH BINQH. 62 1,0. 198. 


— 1 ■Impartible estate — Maintenance — 
Junior members— Transferee— Custom. 

A transfer ol an impartible estate is not 
eubjeot to rights of maintenance olaimed by 
youDgor members of the family ol the trans- 
feror, unless a family oustom to that efleot is 
established. (No. and Coutts, JJ.) Thakur 
DBBENDRA NATH 8aH DeOv. DEONANDAN 
8INQB. 48 1.0. 613-8 P.L.J. 848. 


Impartible E.tate-Offlce. 

; Impartible estate— Office— Grant l 

sovereign— Lands granted to holder of offi 
of priest described as such. 

Whore land is granted by a sovereign to tt 
royal priest deeoribod as suoh and is mac 
resumablo on failure ol lineal heirs, the estai 
is not impartible bat BUbjeot to ordinary la 
ol inheritance and partition among the heii 
of grantee. Where there is a grant of lane 
by a sovereign for a charitable purpose an 
the | charity is to be performed by tbe holdc 

?* * be a 6 ° f royBl prieBt * tha Properties c 
the endowment are not subjeot to partiiioi 
amoDg the heirs of grantee but are impartibl 
and oau be held only by the priest for the tim 
eing, (Sir Walter Phiflimore.) 8ETHL 
BAUA8WAMIAR v. MebuSWAMIAR. 

41 Mad. 296-4/P.L W. 91-84 M.L.J. 130. 
OB « J 113- 27 G L J. 231- 

ll a ?‘^»r'l5 7 " 80 Bom ' L Rl fli4 - 

48 I. A. 1-7 L,W. 22-43 I.G, 808 (P.O. 
[On Appeal from 84 Mad 470- 

20 M.L.J. l08-BM.L T. Vi9. 


HINDU LAW— Impartible Eitate-BighU ol 
junior members. 

Impartible estate— Offici — Grant for 
service— Acquisitions from . 

Properly allotted by tbe 6tata to a person 
in consideration of tbe discharge of certain 
duties or as emoluments of an offioe i9 prima 
facie impartible even though tbe duties or 
offioe may be hereditary in a particular family. 
Acquisitions from the property are prima facie 
the self-acquisition of the grantee. (Mitra, 
a. J.C.) 8hiv Ram ambadass u. Bhbidhab 
Shivbam. 43 I.G. 137. 


Impartible Estate— Rights of junior 
members. 

Impartible Estate— Rights of junior 

members— Partition by a member— Proof , 

It is competent to a member of a joint family 
to separate himself from tbe family by a dear 
and unequivocal intimation of bis intention to 
sever, and this is also true with regard to 
an impartible estate ; but as in that oase the 
person separating forfeits his obance of inherit- 
ing the whole ot the estate by survivorship, it 
requires strong evidence to establish suoh separa- 
tion. (Lord Buckmasler). RANI Jagadamba 
KUMABI V THAKUR WAZIR NABaIN BlNGH. 

44 M.L J. 803-29 Bom. L.R. 676- 
. (1923 • M W N. 460=18 L.W. 655 = 

28 O.W N. 98 = 87 G.L J 287 = 
32 M.L.T. (P.O.) 157 = L.R. 4 A. (P.O.) 85 = 

4 P.L.T. 319 = 2 P. 319 = 50 I.A. 1 = 

1923 P.O. 09a . 


— — — Impartible estate— Rights of junior 
members . 

Junior members oannot partition nor agree 
to separate. Where the junior members parti* 
tiooed property given to their ancestor for 
maintenance ; held that it was not oonolusive 
of the question whether the Raj had oeased to 
exist. ( Richards , O.J. and Raflque, J.) Baij 
Nath Prasad bingh v Tij Bali Singh. 

88 All 590 = 88 1.0. 894- 
14 A.L J. 913. 

Impartible estate— Rights of junior 

members. 

Junior members in an impartible Zemindari 
have no legal rights to maintenance unless 
there is a oustom to the oontrary, {Wallis, 
O.J. and Knshnan, J ) GURUSAMI PAND1YAN 
Vs Pandza Ohinnathambiar. 44 Mad. 1- 
39 M.L J. 829-H920) M.W.N. 600- 
61 1. 0. 242-28 M.L.T. 865. 

Impartible estate— Rights of junior 
members — Dayabhaga family. 


A junior member of the family of the holder 
of an impartible Zemindary is entitled to 
maintenance only as in a Dayabhaga familv 
beoanse of his relationship and not of an y 

in ‘ h .° pt ° p6ft y- (Sanharan Nair and 
Oldfield, JJ.) Qangadhar Rao Bahadur 
V. RAJA OF PITTAPUR. (1910) M.W.N. 389- 
38 M.L.J. 634— M 1.0, W8-89 M. all 



1083 


CIVIL DIGEST, 1911—1923. 


1084 


HINDU LA W — Impartible Eitate— Succes- 
sion. 
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Impartible estate— Succession— Sepa- 
rate or sell acquired. 

Though a Raj is impartible, it cannot become 
separate or sell-acquired property. It may be 
sell-acquired or joint family property. In the 
latter case succession will be governed by the 
rale obtaining in the joint families i.e., by the 
rales of survivorship although the incumbent 
will hold it without the others sharing it. 
( Lord Dunedin) BaIJNaTH PRASAD SINGH 
V. TEJ BAGI SINGH 43 All. 228 = 

48 I A. 195 = 19 A.L.J. 317 = 33 C L.J. 383 = 
40 M L J. 387 = (19211 M W N. 300 = 
25 C W.N. 664 = 2 Pat. L.T. 257 = 
23 Bora. L R. 634 = 29 M.L.T. 338 = 
3 U.P L.R. (P C.) 83 = 60 I C. 334 (P.C.) = 

[On Appeal from 38 1.0. 849.] 

Impartible estate— Succession— Co-par- 
cenary, none . 

An impartible Zemindari is the creation of 
custom and it is of its essence that co-p*rcenary 
in it does not .exist. Consequently the widow 
of a co-parcener succeeds in preference to his 
undivided male cousin. (Viscount Cave.) RAJ- 
KUMAR BABU BI9HUN PRAKASH V . MaHA- 
BANI JANKI KOEB. 24 C.W N 857 = 

28 M.L.T, 103 = 12 L W. 349 (P C ) 

[The Privy Council haye since, In a fally 
argued case, held that this decision Is 
erroneous. See Baynath Prasad Singh y. Tej 
Ball Singh, 80 1,0. 834 (P 0.0 

Impartible estate— Succes sion— Primo- 
geniture— Conditions ot its recognition— Accep- 
tance by the head of the family et a Government 
sanad cannot destroy custom— Impartible estates 
— Origin . 

A custom of primogeniture, whereby women 
are excluded from inheritance and the male 
relative in the eldest line of male descent from 
the last holder or his father or grandfather 
eucceede, if observed and acted upon for a long 
time, becomes the law of the family regulating 
the succession to the family estate ; and the 
ordinary Hindu Law dues not apply. Such a 
custom may survive the primitive condition of 
things out of which it originally sprang ; and 
the head of the family for the time being, cannot 
by accepting a Government 8anad containing 
clauses inconsistent with the custom, destroy 
it or render it inoperative A family may 
agree, expressly or impliedly, to continue to 
observe a custom necessitated by the condition 
of things existing in primitive times, alter that 
condition bad completely altered ; and in such 
a case, the principle embodied in the expre? 
sion cessat ratio cessat lex dees not apply. One 
of the ways in which impartible estates may 
originate is bv independent obiefs or feudatories 
exeroieing almost autocratic powers being 
gradually in the course of time reduced by a 
paramount power to the position of ordinary 
Zemindars. They may also owe their origin 
to family arrangements followed up to practice 


HINDU LAW~lmp*vtlble Estate— Soccer 
slon. 

for many generations, whereby it was originally 
agreed that the family property should be 
impartible and be held and managed for the 
benefit of the whole family by a single member 
at a time in a certain order of eQcoe6sion the 
other members being entitled to maintenance 
only, without any power of interference with 
the management. < Lord Atkinson). RAO 
KISHORE 81NGH V GAHENABIBI. 

(1020) M.W.N. 82 = 18 N L.R. 176 = 
87 M.L J. 362 = 17 A.L J 1077 = 
28 M.L.T. 494 = 63 1 0. 630 = 
1 U.P. L.R. (P.0.) 94 (P.G.). 


Impartible estate— Succession- Oudh - 

Taluka — Primogeniture— Accretions — Substi - 
tu'.ion of properties for those granted by sanad 
—House allotted to talukdar— Crown grant . 

The Crown has in British India power to 
grant or transfer lands and by its grant or 
transfer to limit in any way it pleases the 
descent of such lands. But a subjeot has no 
right to impose upon lauds or other property 
any limitation of descent which is at variance 
with the ordinary law of descent applicable to 
his ca9e. Villages transferred by the Government 
in exchange for villages included in the talnk- 
dari 8anad in Oudh mu9t be treated as taluk- 
dari villages and where a house is granted by 
Government to a Talukdar for his use as such, 
the right to possession of it would on his death 
pass to his successor in the Talukdari Estate 
and not to his heirs under the personal law. 
There being no family oustom of primogeniture 
the acquisitions of the Talukdar passed to his 
heirs under the Hindu Law. (Sir John Edge.) 
Rajendra Bahadur Singh v. rani 
RAGHUBANS KUNWAB. 40 All- 470 = 

21 O.O, 106-24 M.L.T. 282 = 
3 0.LJ 401 = 8 L.W. 370 = 
(1918) M.W.N 831=28 0.L J. 436 = 
23 0.WN 101 = 20 Bora L.R. 1078 = 
43 1.0. 213 = 48 I A. 134 (P C.). 

Impartible estate— Succession— Widow 

of last owner— Right to inherit —Separation in 
estate. 

The widow of the last bolder of an impartible 
estate which descends by primogeniture is not 
excluded from secession to the estate as his 
heir, if her husband wag in fact separated and 
died without male i3sue. There is no inconsis- 
tency between impartiality and the right of 
females to inherit. The general law of inherit- 
ance will prevail unless a custom of exclusion 
of females from succession is proved. 12 M.I.A. 
523; 5 M.I.A. 639 and 99 t.A, 178, Ref. to. 
Where the holder of ao impartible estate 
granted a mainteoanca grant to bis only 
brother who built a separate house for himself, 
established a separate Tulsi Pinia (worship) 
and Thakurbari , lived separately from his 
brother and defrayed the expenses of his 
daughter's marriage out of bis own pocket. 
Held that there had been a complete separa- 
tion between the brothers and that on the 
death of the holder of the estate without mala 
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issue bia widow succeeded to the delate. ( Sir 
John Edge ) Taba Kumari u. Ohaturbhuj 
NABAYan BINQH. 42 Cal. 1179 = 

42 I A. 192 =*19 0 W.N 1119 = 
29 M.L J. 3/1-18 M L T. 228 = 
2 L.W. 813 = 13 A L J. 1034 = 
17 Bom. L.K 1012 = 22 0 L J 498 = 
80 1.0. 833 = (1919) M W.N. 717 (P.Q.). 
£The effect of this case and other decision of 
the Privy Council is fully explained iu 

60 1 C 934 (P.G ;]. 

■ ■ — Impartible estate — Succ^aaion— 5a6u- 

ana and Sohog grants . 

Babaana and 8ohog grants made by the 
Darbhauga Rtj for the maintenance of the 
.male and female members of the family, though 
liable to revert to the raj on failure of male 
issue in the male line of the grantee are an- 
cestral property in the hands of eons of the 
grantee and are liable to partition. There is a 
custom of oxolusion of widows aad daughters 
from inheritance. {Sir John Edge.) EKBA- 
DE3HWAB BINQH V. JANESHWABI BaHUA- 
8I0N. 

42 Cal. 882 = 41 I. A 275 = 
18 0.W N. 1249 = 27 M L J. 373- 
18 M.L.T 882 = 1 L W. 853 = 
(1014) M.W.N. 807 =.11 A L J. 1217 = 
21 0 L J 9 = 25 I 0 417=. 
17 Bom. L.R. 18 (P 0 ) 
[On Appeal from 3 1.0. 207]. 

— Impartible estate— Succession — Pri- 
mogeniture— Kiamats in Nawagrah Zemindari. 

Io the Nawagarab Zemindari in M.nbhum. 
Oijota Nagpur, Kismate deaoend by the rule of 
primogeniture on the eldest eons, the mainten* 
anoe grants being made to the younger bran- 
ohea o( the family. Eaoh Kismat is to all 
intents and purposes regarded as an impartible 
estate. tChettg and Teunon, JJ.) Jaqan- 
NATH MABWABI t). GlBIDBABI 0INGHA. 

29 1 0. 429=19 0 W.N. 102, 


-“—Impartible estate -Succession-Pitla- 

pur Zemindar y, 

The Zemindary of Pittapur is ao impartible 
estate governed by the Miiafesbara Law and 
descending by lineal primogeniture. (g a n- 
ftaran tf«ar and Oldfield , JJ.) Gangadhab 
KAO BAHADUR V. RAJA OF PlTTAPOR 

(1915) M.W.N. 869-28 M L J 824 = 
29 1.0. 866-39 M. 396 

Succession— 8urvi- 
superseding 

the W i'unio a r 9 tBSQU ° f “ ,ami, y “foment 
substituted an . tmoartible estate was 

«“ tha 8emor line, but there was 

with the St 0n0# # 0 l aDy ,utthor **“*rf«Mnoe 
with the rights of iho senior line, the estate 

ei n'S^f Th 1 ' am , Uy P t0 P«ly and on the 

u£m hi • th ® J, Bnior liae < tho Ben >« lino 
IS” 5 survivorship. Per Krishnan, J.-To 

show that an impartibls estate has become th! 

separato property ol the holder, it “ not 


IN DU LAW— Impartible Estate- Socoe»* 
slon. 

absolutely necoesary to prove that there was 
some division io which that property was 
involved or that the right of others in it were 
abandoned. Each oase has to be decided on 
its own 'foots. Per Ramesam , J.— The holder 
of an impartible estate oaonot by giving a 
registered notioe to the junior members that he 
intends to be divided in status as regards all 
the partible properties and impartible properties 
put an end to the rights of junior members 
over the impartible estate. Case-law on the 
snbjeot fully reviewed. [Krishnan and Rame - 
sam. JJ.) ANNADANA JADAYA GOUNDER V . 
KONAMMAL. 17 L.W. 107 = 

(1923) M.W.N. 19 = 1923 Mad. 402. 

— - Impartible estate - Succession— Rival 

claimants ot the same degree of relationship — 
Priority , 

In oaaes of impartible estates the rules of 
ordinary Hindu Law of succession apply, in the 
abseDoe of a speoial ouatom. subjeot to auoh 
modifications aa aro inherent in the impartible 
character of the estate. The first question is 
whether the propositus was or was notseparated 
lrom the other membera of the family. 4-2 Cal. 
1 179, Poll. Where he is joint the estate must be 
treated as if it had been partible and would 
therefore be governed by tho law of survivor- 
ship. But where there aro more than one 
person oommg within the rule the nearest oo- 
parcener of the senior line and not the nearest 
in blood will auooaed to the propositus in pre- 
ference. Where, however, he was divided, the 
estate le to be treated as a separato property 
and the law relating to separato or self-acquired 
property will apply and tbo rule that the 
nearest in blood exoludes the more remote will 
be applied and on tho last oase the representa- 
tive ol the senior branoh will bo preforred where 

« 8 D8tflonB in the d «g*«* of relationship. 
20 Oal 649, Foil. (Wallis, C.J and Kr ishnai, 
J.) GUBOSWAMI PANDIYAN v. 8EENATr 
KALEiAI Pandia Chinnathambi ’ 

h ■ , .5?r ,,920 > «bo“ 

44 M. 1 = 61 I c. 242 = 28 M L T, 363. 

[Sea the same principles stated la 

60 I.C. 681 (P.G.)]. 


-—-{^partible estate- Succession— iluna- 

gala Zemindari if impartible. 

The Man agate Zemindari in the Hiatus 
Distriot is impartible and the enooeseion is 

?w!f£ D n iViVS*?" of Prin»og«ni*OM. 

w ° -J ' 0n< * aada$ tva Atyar , J.) Kbh- 

baba Venkata ppayyau Nayani Venkata- 
BANGA RAO. 43 Had. 288 = 69 I 0 

88 M.L J. 149. 


An illegitimate son is postponed to the widow 
o a deceased holder of „n impartible estate H 
divided or to the other oo-paroener Uttre 
was a joint family. (Miller nnd Ah**., b \ • 0 
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HINDU LAW— Impartible Estate— Succes- 
sion. 

Impartible estate Succession- Parti- 
tion- Proof of. 

Id the absence of evidence to show that the 
Zamiodari fell to the share of a particular 
branch in division the mere fact that th9 
various oo-parceners are in enjoyment of sepa- 
rate properties is not suffioieDt to show that the 
Zemindari was divided. Grant of a patta over 
part of the estate for maintenance followed by 
complete separation in food and estate is proof 
of partition. {Miller and Abdur Rahim. JJ.) 

Visvanathabwami Naicker V . Kamu 
AMM4L. 21 1.C 724 = 24 M.L J. 271. 

Impartible estate— Succession to. 

A custom of impartiality of estate does not 
necessarily imply the existence of a ouetom of 
desoent different from that recognised by the 
Hindu Law. c Daniels , A.J.C.) HaR BaKSB 
Singh d. Nagindra Bahadur Singh. 

22 0.0. 68 = 0 O.L J 260 = 92 I 0. 2 = 

1 U.P.L.R. {3.0.) 74. 

— Impartible estate— Succession— Order. 

The rules governing succession to a partible 
estate are to be looked at and the principle of 
survivorship applied in finding out the succes- 
sion to an impartible estate. Nearest co- 
parooDer of senior line is preferable to the 
oo-paroener nearest in blood. [L\ndsay % 
and 8tuart. A.J.Os.) Gbisia Singh v. 
Gajbaj Singh. 18 o.o. 289 = 

831.0. 371 = 3 OL J. 49. 

Impartible estate— 8ucession by eur- 

vivorship— Application for personal decree— 
Succession certificate if necessary. 

Where a person succeeded to an impartible 
estate by survivorship and applied for a deoree 
under 0 31, r. 6 of the C. P. Code against 
another, a succession oertifioate need not be 
obtained as a condition preoedeot to the main- 
tainability of the application. Case-law as to 
succession in impartible estates considered. 
(Das end Adami, JJ.) 8HIVA PRASAD 8INGH 
v. Beni Madhab chowdhury. 1 P 887 = 

4 P.L.T. 6 = 1922 P. 629. 

Impartible estate- Succession— Or igin 

of the estate— Subsequent dealings— Partition 
of estate. 

An estate may be the family property of a 
joint undivided family and yet be impartible. 
Where the family in question was an anoient 
and noble one the property had been granted 
in anoient times by the Moghul Emperor for 
services, the permanent settlement had been 
made with the Raja for the time being to the 
exclusion of bis brothers, the repeated succes- 
sion of the oldest bod to the estate though 
there were many sons left : Beld t that the 
estate was impartible and the succession to it 
went to the eldest male defendant in the senior 
branch. The mere faot that separate estates 
have been formed by the division of one entire 
estate, is not a oiroumstance which deoides the 
issuo in favour of partibility. The impartibility 
of the estate does not destroy its nature as 


HINDU LAW- Joint family. 

joint family property or render it the separate 
property of the last holder unless there was 
eomething equivalent to partition. (Das and 
.Adami, JJ.) Dwabka Pbasad v. Jai Bar- 
ham. 1922 P. 322. 

Impartible estate— Succession— Junior 

members— Right of. 

Junior members have no community of 
interest with the holder and do Dot take by 
survivorship, though they take by the order of 
eoooession prevailing in ihe family. They are 
not co-paroeners but they have only right to 
maintanance in the family. The junior mem- 
ber may sucoeed the senior after death. 
IChamier. C.J., Chapman and Roe, JJ.) SHYAM. 
Lal Singh v Bijay Nabayan Kundu. 

2 P.L J. 130 = 1 P.L.W. 140 = 89 1 G. 30 = 

1917 Pat. 121.. 

Impart ible estate— Succession— Primo- 
geniture and impartibility . 

In the estate of the Maharajah of Chota. 
Nagpur and in bis family the exietenoe of the 
oustom of impartibility and primogeniture is 
established in all oases. (Atkinson and Jtoala. 
Prasad. JJ.) RamOHABAN MATHO v. HaBI- 
HAR MATHO. 38 1.0. 892. 

Impartible estate— Succession— Primo- 
geniture— Chota Nagpur— Estates granted by- 
Maharajah . 

Under the oustom of primogeniture prevailing 
in all the estates granted'by the Maharajah of 
Obota Nagpur to his relations, the Bodla Estate- 
in Chota Nagpur descends as an impartible- 
estate to the eldest male heir by lineal desoent. 
[Chapman and Atkinson , JJ.) LAI* GAJENDRA 
Nath Bahi Deo v. Lal Mathurlal Nat& 
8AHI DEO. 20 G.W.N, 870 = 35 I 0. 883- 

1 P.L J. 10fc 

Inheritance. 

See Hindu La w— succession. 

J&lm. 

See Hindu Law— applicability. 

Joint Family. 

ACQUISITION. 

ALIENATION. 

ANCESTRAL PROPERTY. 

CONSTITUTION OF. 

Dancino Girls. 

Exclusion 
Family Property. 

Father. 

Females. 

Manager. 

Partnership. 

Presumption. 

RIGHTS OF Co PARCENERS.. 

rights of Members. 

8ELF- ACQUISITION. 

Separate Property, 

Surrender. 

Survivorship. 

Trade. 
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HINDU LAB— Joint family — Acquisition. 
Joint family— Acquisition.; 

Joint /amity — Acquisition— Property 

I A .* I a « 


HINDU LAW— 'Joint family— Alienation, 


— Joint fomxly^ Acquisition-Throwing 

into common stock character of family propmy 
determined by intention. " 

Members of * joint family may, by theit in- 
lention expressed m oondnot, impress upon bdy 
property of wbioh they may be possessed the 

fT " m " 7 *"*»«»»• Onoe there 
ia a family oheat mny oonltibution or addition 
to it iDBiantly pailaheg ol ita oharaoter and 
be ® ep * r * t ® d * The quantum of oontri. 
S y membere ia imma. 

tana!, tB«aman t J.) Habi Das u. Velji 
OBATUBBHUJ. jq j q yjQ o 

1 ‘ tt Bom. L.B. 08*. 

Vol. in — 69 


acquired by disposal of ancestral property — 
Joint family pnperty— Gift of , invalid . 

The widow ol A, who bad been adopted into 
another family, made an absolute transfer of 
properties whiob A inherited frem his adoptive 
father in favour of B, O and D. the surviving 
natural brothers ol A id cc naideraticn ol bene- 
fits received from the latter’s ancestral funds, 
wbioh was challenged as beyond her competence 
as a Hindu widow. D conveyed ccme of the 
properties wbioh he thus got from A and Ovbers 
whiob he sober quently bought to bis concubines 
and to a daughter by one of them. After D’s 
death D'q son R with whom D lived jointly and 
R’a son claimed these properties a9 joint family 
properties which D bad no authority to alienate. 
Bold, (without deciding whether the alienation 
by A's widow was valid or not and whether A’a 
property which D got was hie ancestral or self- 
acquired property, but assuming that it was D’a 
self-acquired property) that the evidence Bhowed 
flnoh blending ol tbie property cf D, in wbioh 
R and bis eons as they were born beoame 
oo-paroeners as to make it joint property. As 
all tho properties wbioh were the subject- 
matter of the deeds of gift were joint properties 
of D, they did not operate even on the one- 
sixth share wbioh D might has® got by 
partition ol the estate with hie co-parceners 
since D bad no separate sixth share and tbe 
whole property accrued on his death to surviv- 

‘^ mberfl of * he lamii y- 40 All. 169, Foil. 
(6%r Walter Phillimore ) Radba KANT Lal 
V . MUSAMMAT Na Zhl\ BRGUM. 

4$ Cal. 733-22 OWN. 649- 
17 0 L.J 632-16 A.L J. 837- 
B Pat L W. 72-23 M L.T. 393- 
(1016. M W.N. 386-36 M L J 99- 
43 l.C. 806-20 Bom. L R. 724 (P. Q.). 

— Joint family— Acquisition — Nucleus 
of ancestral property- Burden of proof. 

When there is a nucleus of joint family pro- 
perty with the aE&iaiauoe of whioh subsequent 
acquisitions has been made the burden of prov- 
ing that any particular property is separate lies 
on the person who asserts it. 8uoh a nuolcus 
need not be a substantial one but must be 
yielding some inoome. [Lindsay and Daniels , 
JJ.) 8UKHNANDAN V. BbI.TNANDAN- 

1623 All. 674. 


Joint family — j4c$nMifion — Presump - 

tion — Property . 

Where members are living jointly and 
acquire properties, the presumption is they 
acquire it for the benefit of the family and the 
party who deoiep jointnesB mu6t rebat the pre- 
sumption. IQrtaves and Cuming, 33 .) BOSHI 
Komar barehel n. Chandra kdmab 
ChaOdhubi. 85 G.L.J. 348 = 1923 Cal. 201, 

J»»nf Family — Acquisition— When 

joint family property— Nucleus— Existence of. 

The mere existence of a family ouoleue will 
not impress the acquisitions of a member of 
tbe lamily with ihe oharaoter of joint family 
property unless it is shown that the acquisi- 
tions could have been made from tbe inoome 
derived from that nucleus. Consequently whero 
a member of a joint Hindu family obtained on 
partition with hie brothers properties worth 
200 rupees and was allotted debts to tbe extent 
of Rs. C00 and he subsequently acquired as 
■Dubojh (agent) ol certain big oommeroial men, 
Held, that the acquisitions were his own self- 
acquisitions and that the nuoleua did not 
impress them with the oharaoter of joint 
family property. 27 M.L.J. 677 ; 38 A. 677 
Ref. ; 36 All. 664 ; 27 M. 228 ; 2 Lah. 40. Ref 

jg*— r o nd Devado3s < JJ) Vadamadai 

PIT. LA I t>. SDBRAMANIA OHETTIAB 

lfl L.W. 936 = (1923) M.W.N. 

1923 Mad 202. 


Joinf family— Acquisition — Money 

3E KZillT”' " “ rau “ v ’ h,eh ! 

In the absence of anything to show that pro. 
petty acquired as a result of a litigation by a 
member of a joint Hindu family was thrown 
nto the common stock, it does not become joU* 

by rea80n °t ‘hefaot 
that the funds of the joint family were scant in 

the litigation. (Phil/jpj and Devadoss JJ J 
CHELLASAMI ATOHAMMA t>. CHELL A a* MT 
VKNKATA 8DBATYA. jft L W afi*” 1 

(1921) M.W.H. 187-1922 Mad «r 
Joint family— Alienation. 


— Joint family — Alienation — Senior 

brother requiring the dted-J , others party. 

Where tbe senior brother alone eotera into t 
transaction on behalf of a joint family a Dro ! 
sumption oan be drawn nnder8. 114 , Evidence 
Aot that the junior member too was a party, 
thoijgh only oonstruotively. tBallifax A J n » 
GANIA «,. QANQA PBABAD. fl N L J Wa! 

M J ° int l a3nil V- Alienation - Father^ 

No necessity- Effect on mortgage. 

Where a mortgage of joint family Pr0Dert . 
executed by a Hindu father is made Vo?™? 
poses not laid down in Hindu Law P 3,» 
mortgage ae each becomes void a ‘ iniS, 
(Simpson, A. J. O.) UDAIBAJ 
RAMDDIT THWABf. 10O.LJ?7 bI' 

1 M* Oadh 1 * 7 . 
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HINDU LAW— Joint family— Alienation. 

Joint family— Alienation— Necessity— 

Burden of proof —Father setting aside alter 
bom son— Rights of. 

The principle that where property has passed 
cut of a joint Hindu family, the burden lies 
on the plaintiff (son) to prove that the transfer 
was made for an immoral purpose by the 
manager of the family applies only where the 
property has passed out of the family by fore- 
olo3ure or sale in execution of a decree or where 
euch a decree has been passed and new rights 
have come into existence. Where there ha3 been 
a transfer for cash down and the son contests 
the legality of the sale the onus lies cn the 
vendee to prove the validity of the consideration. 
Where a Hindu father has alienated ancestral 
property and where a son who was in existence 
at the time of the alienation brings a suit to 
set it aside and before the suit is deoidcd 
another eon is born, suoh son also acquires a 
right to set aside the eaie. 19 A L J. 978, 
Foil. {Dalai, J.C.) JANG Bahadur Singh 
0. RANJIT SINGH. 10 0 L J 553 = 

1924 Oudh 141. 


— Joint family— Alienation- When bind- 

ing — Mortgage — Antecedent debt . 

A mortgage oannot be enforced against joint 
family property unless it is established that its 
anteoedent debt independent of the mortgage 
or legal neoe9sity was its consideration. [Kan- 
haiya Lai , J.C.) PBAN v. 8HEO LAD. 

26 0.0. 321 = 1924 Oadh 135. 


Joint family — Alienation — 8etUng 

aside— Rights of members. 

A sale of joint family property having in- 
fringed the rights of a single member of a joint 
Hindu family, he can have the entire sale set 
aside. Either the vendors were entitled to deal 
with the joint family property, in whioh oase 
the alienation is valid or they were not entitled 
to do so, in whioh ca3e they cannot alienate 
even their own share. (Dalai and Simpson , 
A.J.Cs ) Dwabka Prasad o. Mt. Ram Dei. 

10 0 L J. 360 = 1924 Oadh 120. 

Joint family— Alienation— Execution 

sale of the interests of a co parcener— Remedy 
of other members— Rights of the purchaser. 

Though a creditor of a member of a joint 
Hindu family oan attaoh and purchase at an 
execution sale the interest of that member in 
thefamily property, it is not open to the oreditor 
to take possession of that interest. He acquires 
the right to compel a partition but not a right 
to enter into joint possession with the other 
members of tbo family. (Das ani Kulwant 
8ahav, J J.) MEDNI PRASAD 8INGH t>. N AND 

KBSHWAR PRA8AD 8INGH. 2 P. 396 - 

1923 if. 431. 


Joint family -Alienation-Manager of 

joint family— Benefit. 

The lest to determine whether a mortgage by 
the Mansger of a joint Hindu family is binding 
oo the family is a real benefit aooordmg to the 


HINDU LAW— Joint family — Anceitral pro- 
perty. 

family and not the legal necessity for the 
transaction, The Manager has power to do 
whatever is best for the benefit of all conoerned. 
{Das and Adami , JJ.) 8HBOTAHAL v. ABJUN 
Das. 1 P.L T. 136 = 56 I 0. 879 = 

1920 Pat. 153. 

Joint family-Aoceitral property. 

— - — - — Joint family— Ancestral property- 
inherited from mother— Joint tenancy — 
Tenancy-in common. 

A joint tenancy is created where property is 
inherited by unobstructed succession called 
rikbta. In such a case the heirs taka the 
property as co-parceners. Absolute property of 
the mother devolves on the sons not as joint 
tenants but as tenants-in-common. A tenanoy 
in common iB orated where property is 
inherited by obstructed succession. In this 
case the idea oi inheritance and the idea of 
partition go together ; one is a necessary 
complement of the other, so that, at the very 
moment the inheritance (alls in the heirs takes 
by partition that is, as owners of defined shares 
and therefore, as teoanta-in-common. Heritage 
in the cape of stridhan is obstructed succession. 
( Chandavarkar and Russel , JJ.) Bai PARSON 
v. Bai SOMLI 36 Bom. 424 = 15 1.0. 774 = 

14 Bom. L.R. 400. 

Joint family— Ancestral property— 

Grant for maintsr.ance . 

A portion of an impartible estate granted by 
the bolder thereof to his younger son for 
maintenance, is ancestral in the latter's hands 
and cannot be capriciously alienated by him 
to the detriment of his sons. (Mooktrjet and 
Beachcroft, J J). HAZARIMALL •. AB*NINATH 
17 O L J. 38 = 18 1 0. 625 = 17 0.WiN.280. 


Joint family— Ancestral property— 

Through whom derived. 

Property does not cease to be anoeslral be- 
cause it is derived through the mother, {Abdul 
Raoof and Sevan Pitman, JJ.) Buhiva v. 
Dbvi Dial. 70 1.0. 1002=4 L.L J, 316. 


Joint family — Ancestral property — 

Abandonment and reacquisiiion— Effect. 

If the inhabitants of a village leave the 
village abadi and the land passes out of culti- 
vation and later on, some of them or their 
descendants come back, they reacquire the land 
cultivated by them and do not require it as 
ancestral property. (Scott Sm’fh and Abdul 
Qadir, JJ.) ManOHaRo. NaNHI. 66 1.0, 399 = 

2 L. 366. 


. Joint family— Ancestral property . 


Property acquired oat of iooome of anosstral 
property must be considered as anoestral pro- 
perty according to Hindu Law. (Baifiuan and 
Leslie Jones, JJ.) BODHA Bam v. MoHAM- 
uin DIN 88 P R- 191®=* 

198 P.L B. 191S = 3J1 0. SW- 
ISS P.W.H 19H. 
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BIN DU.LiW— Joint family— Ancestral pro- 
petty. 

■ — Joint family — Ancestral properly — 
Bequest by ancestor. 

Property derived from an ancestor bnt which 
ie divided among oo-parcenera neither aooord- 
ing to Hindu Law, oustom or according to the 
terms of the will left by the anoeator, is anoes- 
tral property, ( Johnstone and Raltigan, JJ). 
Bhib Nath v. alliance bank of Simla, 
Ltd.. Lahore. hop.W.r. 1914 = 

3 PR. 1913 =21 I.C. 490 = 219 P.L.R. 1914. 


1 — —Joint family — Ancestral properly. 

Aooastral property in Hindn Law is confined 
to property whioh has been derived from oertnin 
male lineal anoeatore as enumerated in the 
Text books. (Kensington, 0 J. and Shah Din , 
J.) karam Ohand u. Jai ram. 

22* P.L.R, 1914 = 124 P.W.R. 1914 = 
21 I Q. .928=92 P.B. 1914. 


— —Joint family — Ancestral property — 

Right by birth— Punjab. 

The Mitakehara doctrine of a son being born 
with a share in a joint family ia unknown in 
the Panjab. 90 P.R. 1992; 103 P. R. 1895 aod 
119 P.B, 1886, Poll. {Shah Din and Beadon, 
33.) Tulsi ram v. Bhib das. 

8 P.R. 1913 = 19 I.Q. 11 = 
228 P.L.R. 1918. 

—Joint family — Ancestral property— 
Bequest by father in favour of son. 

Where a Hindu father bequeathes hie self- 
aoqujred properties to hie eon by will, the ques- 
tion whether the son takes it as anoeetral or 
•ell-aoquired property is one of intention 
turning upon tho construction of the instru- 
ment, the presumption being that the property 
is to be held by the son as ancestral. The 
omission to mention the names of the 
grandsons, is immaterial. 3 M. H. C. R. 60 
and I. L. R, 2* Mad. 429, Poll. (Aidnr Rahim 
and Spencer, JJ.) indoji Jitaji v. Kotha- 
palli Rama ohablu. s« i.o. ks = 

10 L.W. 498. 


■Joint family— Ancestral 

/IMaa aaaui 


properl 


m vwmw fiarri 

Main femmes grant. 

Property given for maintenance to the i 
gitimate son of an undivided oo-paroaner is 
anoeatral property of the illegitimate son ; 

bUth'in^t 80D R0,a no righ ‘ 

SS" U *. 84 *39 1 17 0.L.J 89, D 

an i Napitr ' J, - ) KRI3H 

8 M 4 £ J 1 eK? ®- 4D a " BT HALAK8HMl AMM 
89 Mad. 1029=18 M.L.T. 818=81 I.C 80 

8 L.W. I 


77 . Joint family — Ancestral propert 
Inheritance from maternal grandfather. 

Jff-K *° ihe 3 Mitakshara Law the t 
party whioh descends on daughter’s sous !r 

u wh? 0 t‘“ t S* 1 fir9nd , fath6E “ “noestr.i prop! 
in whioh the grandsons takes an intereaf 


HINDU LAW — Joint family— Ancestral pro- 
perty. 

birth. 27 Mad. 392; 34 Mad. 211, Poll. ; 25 
Mad. 679, R«f.; 35 Cai. 1039, D\s%. ( Spencer 

and Coutt^TrolUr , JJ.) KARRI R*MMAYYA 
t>. VILLORI JAGANNADBAM 39 Mad. 930=* 
18 M.L.T. 360 =2 L.W. 874 = 30 I C 889 = 

(1918) H.W.N. 888. 


■-Join! family— Ancestral property — 
Bequest by father to son— Construction. 

Whether property bequeathed by father to 
eon i9 to be taken absolutely or with incidents 
of ancestral property is a question to bo deter- 
mined by ascertaining the intentions of the 
testator from the words of the wil). In the 
absence of intention to the contrary, it must 
be presumed that the father intended the Fons 
to take the property* as ancestral property. 94 
Mad. 429, Poll. ( Kutnaraswami Sastri, J ) 
NAIDUo. NAIDU. 80 1.0. 272 = 18 M.L.T. 129. 








Bequest by father. 

Where a family is joint and oontinues to be 
joint after the death of the testator, the property 
obtained by his sons and grand sons undor the 
will is joint property unless there is a oontrary 
iotention expressed in the will. 24 Mad. 429 
Ref.; 24 Mad 429, Rol. on. (Kumaraswamv 
Sastrt. J ) VENKKTARAMIAH PANTULU V. 
8 U8RAMANIAM. 20 I.C. 893 = 16 M.L T. 489. 

" Joint family —Ancestral property — 
Self acquired— Distinction not known in ancient 
Hindu Law — " Peternal estate "—Meaning of. 

Per Sadasiua Aiyar, J.— The distinotion be- 
tween ‘ anoeetral” and ‘‘self.aoquired" property 
of a father was not known in anoient 
Hindu Law. 'Paternal estate” in Hindu Law 
books meant not the father’s self-acquisition 
alone but merely the estate whioh the son 
inherited through hie relation as each eon ” to 
his father. (Sundara Aiyar and Saiasioa 
Atyar, JJ.) BBINIVASA AIyanoar v. Thiru- 
VENQADATHAIYANQAB. 28 M L J 844 = 
(1918) M W.N. 1031 = 18 M.L.T 307 = 
23 1.0. 264= (1914) M.W.H- 282. 


——— Joint family — Ancestral properly — 
Inheritance from collaterals. ^ 

nn iV. D ,f e '. Hindu 1 Law P r °P ec ‘y inherited from a 
collateral is not anoestral. ( Lindsay . J LJ > 

PUDAI RAM U. BAK J AN ATH LAD “ '* 

23 O.C. 284=86 I.C. 743=7 O.L.J. 273, 

Belf-aoquired estate descending from father 
to sons is joint anoestral estate in tbeir ha 
{Lindsay, J O.) AOHHAB1R BlNQH v. J 

Bahadur bingh. 48 I 0. 90i=a O.L J. 

Property bequeathed by father to a son ia 
not jomt family property. 14 o 0. 944 p 0 ii 
(Stuart, A.J.O.) JADUNATH BlNOH u' Bha' 
BHUTI PRASAD. 81 1.0. 788-f o!lr.J M 
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perty. 

Joint family— Ancestral property— 

Collateral succession . 

Where a joiut family inherits encumbered 
property from a collateral, the mere fact that 
the encumbrance i9 paid cff out of the joint 
family funds does not show that the property 
is acquired from such loud? and the mere fact 
that the property is managed by the managing 
member of the family does not establish whe- 
ther it is or is not treated as joint family pro- 
perty. Where the property is net self-acquired 
but inherited by the members of a joint Hindu 
family governed by the Mitak9bara Law, and 
is such as could have been partitioned among 
them at the time that it was inherited, the 
rule of survivorship applies irrespective of the 
laot whether such property came by obstructed 
or unobstruoted Inheritance, t e., whether it 
was inherited from a direct ancestor or from a 
collateral. iStuart and Kanhaiya Lai. A.J. Cs.) 
BURAJ BAKSH v. SUKDEI. 32 I C. 291 = 

2 O.L J. $02, 

Joint family— Ancestral ’ property— 

Father's self -acquisition. 

The self-acquired property of a member of a 
joint Hindu family without exerci6iDg bis 
powers of disposal over it passes to his sons as 
ancestral property. The mere fact that he has 
not availed himself of the power of disposal is 
an indication that he treated it a6 joint family 
property. (£uans. J.O. and Lindsay , A.J- 0.) 
BAMESHAB V. RUKMIN. 12 I C. 170 = 

14 0.0. 244. 

Joint family— Constitution of. 

Joint family— Constitution of--Ttn • 

ancy in-common. 

When a Hindu female and a male jointly 
acquire property, they take it as teoauts-iu 
common and not as joint tenants. Thus they 
cannot form a joint Hindu family in the tech- 
nical sense. ( Abdur Rahim and Srinivasa 
Iyengar , J J). Veebaragava REDDI v. 
Kota reddi. 31 M.L J. 403 = 

20 M.L T. 343 = 33 I C. 332 = 

8 L W. 422. 

Joint family— Dancing Qlrli. 

Joint family— Dancing girls— Joint 

property. 

The ordinary presumption that property 
standing in the name of one cc-parcener is (be 
property of all does not apply to danoing girls. 
{Sadaswa Aiyar and Napier, JJ.) VlSALAKSHI 
AA1MAL V. DOBASINGA PlLLAI. 29 I.C. 974. 

Joint family— Debts. 

See also Hindu Law-(1) alienation. 

(2) Debts. 

Joint family— Exclusion. 

Joint family — Exclusion — Mesne 

profits . 

Where owing to differences on religious 
matter* between two brothers who formed a 


HINDU LAW— Joint family— Exclusion. 

joint Hindu family the junior brother lived 
separately but was offered a decent allowanoe 
by the senior which he refused to aooept as 
being inadequate. Held, that there was no 
exclusion if the junior brother from the joint 
family and that he was not entitled to olaim 
mesne profits for the period in question from 
the senior brother. (3/r. Ameer Ali.) 6UBAJ ' 
Narain v. Iqbal Nabain. 85 All 80 = 

40 I .A. 40-13 M.L T. 194 = 17 0 W N. 333 = 
11A LJ 172 = (19 13 j M.W.N. 183 = 
17 0 L J. 288 = 24 M L J. 343 = 
19 Bom. L.R. 486 = 18 1. 0 80 = 
16 0.0. 129 (P.G.). 

Joint family— Exclusion— Leprosy- 

Father — Dealing with his own properly or 
ancestral property lor legal necessity. 

There is no principle of Hindu Law under 
which a leper is disqualified from dealing with 
bis own property or from dealing with joint 
family property so as to bind his sens, provided 
the alienation is made fer legal necessity. 
{Piggott and Walsh , JJ.) Man BlNGH v. 
MuSSammat Gaini. 40 AU. 77 = 

43 1.0. 62 = 18 ALJ. 860. 

Joint family— Exclusion— Co-parcener 

— Exclusion , when complete. 

A member of a joint Hindu family who was 
refused partition of his share and remained out 
of possession without receiving any profits for 
over 12 years was held exoluded from joint 
family property. (8adasiva Iyer and Hannay , 
JJ.) 81NNASAMY GOUNDAN V. 8UBBANAN 
GOUNDAN. 20 1 0. 901 = (1918) M.W.N. 29. 

Joint family — Exclusion— Holding 

belonging to family— Co-parcener's right— Non- 
participation in cultivation and profits— 
Whether extinguished . 

The mere faot of a oo-parconer not taking a 
part in cultivation or on payment of rent oc 
receipts of profits, for more than 12 years does 
not extinguish his interest in the holding 
unless he ceases to be a member of the joint 
family. ( Ballifax , A.J.G.) SULKA v. RAKH1. 

67 1.0. 339. 

Joint 1 amily— Exclusion — Suit by 

member (or possession from another— Mesne 
profits . 

Where a member of a joint Hindu family 
sues for the recovery of family property from 
another member olaimiug to hold it adversely, 
the plff. is entitled to a deoree for joiut posses- 
sion of au undivided share but not to mesne 
profits. (Daniels, A.J.C.) GOKUL Prasad v. 
Kailash Nath. 4 U P.L.R. (J 0 » 19 = 

8 O.L.J. 696 = 1922 Oudh M. 

Joint family— Exclusion— Partition, 

A person living apart from his step brother 
the manager of the estate for nine years in 
mess, allowed the property to remain joint. 
He brought a suit for partition impleading the 
step-brother and his transferees as defts- Held, 
the plaintiff's suit being for a de facto and 
de jure division he could not rely on the ordi- 
rary presumption of jointnesfli The plaintiff to- 
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HINDU LAW— Joint family -Family 
perty. 


pro 


suooeed in ejeotiog the appellant transferee 
from his possession must prove his tills 
independently of presumption as the transferee 
was altogether a stranger to the family and in 
• the possession of the property in diipute. The 
property in dispute was separate self-acquisition 
of the step-brother after their division ; and the 
plaintiff oould claim no title to it. ( Baton, 
A.J.O.) 8HEO DAYAL V LALTA PRASAD. 

23 0.0, 184 = 5B I 0. 608- 
7 O.L.J. 563. 

Joint family— Family property. 

Joint family-family property.. Blend - 

ing o/ ancestral and sell-acquired property. 

Self-acquired property may be converted into 
ancestral property by the member of the Hindu 
joint family by throwing it into the common 
stock. This has to be deoided from the 
facta of eaoh case. (Sir Walter Phillimore ). 
RADHAUNTALAL «. NAZINA BEGUM. 

16 Cal. 733 - 22 C W. N . 649 = 22 C. L J. 032 - 
10 A L J. 637 “9 Pat. L W. 72 = 
23 M.L.T. 393 =■ (1918; M W N. 880- 
38 U L J 99*45 I 0. 80B- 
20 Bom. L.R. 724 (P.O.). 

— — - — Joint family— Family property — Ac 
> quisitlons— Gift by Manager— Effect of . 

In a joint Hindu family it is possible that a 
member of the family should make separate 
acquisition, and keep moneys and property so 
acquired as his separate property, but the 
• question whether he has done so is to be judged 
from all the oiroumstances of the oase. 84 I A. 
66, Ref, Though the manager of a joint Hindu 
family systematically mixed his professional 
earnings with receipts from the joint family 
properties in his aooounts, and purchases by 
him in the name of himself or his brother are 
•to be regarded as joint family property, it is 
fltill oompetent to him to make a gift out of his 
oarninge to his own son-in-law though they 
'Lave been brought into the aooount. A state- 
ment by the manager during bis lifetime that 
he brought the properties as a provision for his 
son-in-law is an admission under 8. 92 ( 3 ) 
of the Evidence Aot and ooupled with the other 
ovidenoe as to the intention of the Manager, is 
sufficient to defeat a olaim that the property 
was bought in the name of the son-in-law 
Henami for the joint family, t Lord Buck- 
master.) SURAJ NARAIN V RATANLAL. 

40 All. 169-21 0.W.N, 1069-20 O.C. 211- 
2 Pat. L.W. 160 - 83 M L J. 180- 
15 A.L J. 631 = 19 Bom. L R. 787 — 
22 If L.T. 121-20 0 L J. 267- 
6 L.W. 809 — (1917* M W N. 477- 
4 0.LJ 702-10 1.0. 988- 
44 I.A. 201 (P.O.). 

——— — Joint family — Family property — 
Acquisitions— 8our co of payment of purchase . 

' money $ 

. d . ele ™ lninB Whether property whloh 
•itande in the name of a junior member is hie 
-toll-acquisition the source from whloh the 


money, with which the purchase-money wag 
paid oomee is the criterion. Uoless there ig 
evidence to prove that the property waa 
purchased with the money of the junior 
member, the presumption ie that the property 
acquired by tbe head of the family in the Dame 
of hia 6on is joint family property. 3 M. I. A. 
279 : 6 M. I. A. 53. {Mr. Ameer Ali) ParbaTI 
Dasi v. Baikuntha Nath Das. 

15 M-L.T. 63 = *1914' M W N. 42- 
12 A.L J. 79=19 GL J. 129 = 
18 O.W.N, 428 = 16 Bom h R. 101- 
82 1,0. 51-26 M L J. 218 

Jcint family — Family property — • 

Throwing into the common stock. 

Property granted to a person by the Govern- 
ment ae a reward (or his services is self-acquired 
property. But it might become the property of 
tbe joint family if it ie thrown into the common 
stock and the income of the whole of the 
property is devoted to the expenditure of the 
family, one acoount being kept of the income 
from the 6elt acquired and tbe ancestral 
property. ( Sir John Edge.) INDAR 8HAI v . 
6BIAM Bahadur. 13 M L T. 158 = 

(1913) M.W N. 122=15 Bom. L R. 418 = 
28 M L J 67*17 O.L.J. 299- 
17 1 0.760-17 O.W.N, 509 (P C.). 

* — Joint family— Family property — pre m 

sumption— Mortgage in favour of member . 

The presumption as regards a mortgage got 
by a momber is that tho funds belong to the 
family. ( Richards , 0. J. and Banerji , J.) 
PUNNU t>. KOUSA. 40 I 0 463. 


— — Joint family — Faraifp property — 
Grant by Government. 

Joint family property ooDfl-oated by Govern- 
ment and eubseqnently regrantea to one oo- 
paroener without refarenoe to original grant 
must be presumed to be joint family property, 
( Richards , G.J. and Rafique , JJ ) BaijNaTH 
Prasad Singh v. Tej Bali Singh. 

38 All. 890 = 38 LG, 894=14 A.L J. 913, 

———Joint family — Fami/p propetty — • 
Course of conduct . 

Purchase by a oo-parcener of a property on 
behalf of tho family and treatment of it as 
joint family proporty makes it the property of 
the family. (Banerjea and Chamier. JJ.) 
Shiam Sunder Lal v. Buddhu Lal. 

24I.C. 282-12 A.L.J. 794. 


T . . family — Family property — 

idcquisifions — ZVesumpfion. 

Where in a joint Hindu family property is 
purohaeed in tbe name of one individual there 
ie no presumption that it is his separate pro- 
perty. The onus is on the person alleging it 
to be a self-acquisition to prove it. Unless the 
oontrary is proved the presumption is that 
property purchased by a father in the name of 
the eons was pnrohased out of the funds of the 
joint family. ( Richards , 0. J. and PigaotL J ) 
KUNDAN LAL V. SHANKAR LAL. 

M All. OBI-91 1,0, 18-11 A,L J, 910. 
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HINDU LAW— Joint family — Family pro- 
perty. 

— —Joint family — Family property — 
Possession of — Widow of coparceners — Joint 
interest. 

Id a joint Hindu family all property is pre- 
sumed to be held jointly no matter whose 
name appears in the Revenue Records. Where 
two brothers were joint their widows also must 
be presumed to be in joint possession of the 
property. No question of adverse possession 
arises io suoh a case. (Griftn, J.) Bbi CHAND 
v. BUBAj Kuar. 9 10. 146 

—Joint family — Family property — 
Throwing into common slock. 

Whore a member of a joint Hindu family 
converts his self-aoquisition into joint family 
property, all members of the family have the 
same right in it as in ancestral property. 
< Beaman and Beaton , JJ.) RANGBHAT Rama- 
CHANORA DHAT V. 8ITABU BAND BHAT. 

45 I.C. 584 = 20 Bora. L B. 338. 

Joint family— Family property— Joint 

acquisitions— Proof. 

Where father and eon live together and 
where Hindu brothers live together as joint 
family work together and aoquire property 
together it has ihe character of joint family 
property irrespective of cuoleus. The point of 
nicety in determining when the common 
family fund becomes impressed with that 
charaoter is to discover the intention of the 
person having the oontrol of the fUDd that it 
should bo appropriated to the ooedmon use. 
Where a Hindu father starts with nothing the 
mere faot that there are infant children dees 
not lead to the conclusion that bis individual 
earnings should beoome a common fund. Where 
the ohildrcn grow up it becomes difficult to 
determine when the acquisitions of the one 
fund become acquisitions of the other. The 
test to determine when self-acquisitions become 
joint family property is contribution. {Beaman, 
J.) HABI DaSLALGIV NABOLAM RAGHAVJI. 

14 1.0. 769 = 14 Bom. L.R. 237. 

Joint family— Family property— Pro- 
perties in possession of one member — Presump • 
lion— Transferee from ynembers . 

A transferee from a member of a joint Hindu 
family of property, must show that the pro- 
perty was the separate property of hiB vendor, 
although there was no nuoleusof ancestral joint 
family property The presumption that pro- 
perty etauding in the name and in the posses- 
sion of a member of a joint Hindu family is 
joint family property would arise even where 
there was in faot no nucleus of aDOestral joint 
family property. 19 W.R. 178; )0 W.R. 122. 
Rel. tTtuncn and Walmsley , JJ I GADHAB- 
BHATAk V. 6ATISH CHANDRA GHOSE. 

51 1.0 834. 

Joint family— Family property— Pro- 
perty in the hands of one member— Pre sump- 
tion. 

Where it is proved that there was a nuoleue 
of joint .family property, any property .in tie 


Joint family— Family pro- 

hands of a member of suoh family most be 
presumed to be family property. 80 Cal, 231 
Ref. to. ( Carnduff , J.) Ganpati v. Balamd! 

KUND - 13 , tC . l06< 

—Joint family— Family property— Onus 

of proof. 

Where separation is proved the onus is shifted 
on the plaintiff who asserts jointness of prov- 
ing that the house is joint property. {Campbell, 

J.) Nabsingh Das v . Uttam cband. 

1923 Lab. 892. 

Joint family— Family property— Ques- 
tion of status— Burden of proof • 

An agreement of family settlement war 
followed by an arbitration award and the award 
was duly registered : Under the award the 
house id dispute was assigned to the widows of 
one of the brothers Held, the odus was shifted' 
on to the plaintiffs’ reversioners to prove that 
the property was joint Hindu family property 
at the time of alienation of the house in ques- 
tion by widow. A decree for maintenanoe 
against the male members of the family on the 
ground that the widow was entitled to be 
maintained out of her bneband's share of the 
joint property doe9 not help the plaintiffs to 
prove that there was any joint Hindu family. 
The bouse in suit might very well be joint 
family property without tbc family beiog joint 
in tbo true sense. ( Scott 8mith and Molisagar , 
JJ.) Karam Cband v. Mt. Har Kuar. 

1928 Lah. 871. 

Joint family— Family property— Onus 

of proof . 

All the property in the hands of the members 
of a joint Hmdn family is to be treated as joint 
property but it is open to aoy other member to 
show that any partioular property is his 
separate property. {Shadi Lai , C.J. and Lt- 
Rossignol , J.) ParaMANAKD v. BHEO 

CHABAN Das. 2 Lah. 69 = 21 PLR. 1921 = 

59 I.C. 236 = 15 P.W.R. 1921. 

Joint family — Family property — 

Acquisition by member— Presumption— Pita of 
self- acquisition— Onus. 

The legal presumption is that all the proper- 
ties held by any member of a joint family so • 
long as the family is joint are joint properties. 
Joint acquisitions made by thc9evaral members 
in a joint family, while the family ie joint are 
preeumed to have been mado from joint funds 
and belong to the joint family. The mere faot 
that any particular acquisition is in the name- 
of a member of the joint family, does not 
warrant the assumption that it is the exolusive 
acquisition of the member of the named and 
not of the whole joint family. ( Broadway, J.) 
GOPAL SHAH V. JAWAND SINGH. 

49 I.Q. 1007 = 30 W.R. lMfc 

Joint family— Family properly— Put- 

chase by father in ion's name . 

Purohase by a Hindu father in the name of 
the son does not denote advancement but that 
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HINDU LAW— Joint family— Family pro- 
petty 

it is benami. 6 M.I.A. 63; 13 M.I.A. 392 and 
13W.R (P.0.) 1, Ref. {Scott- Smith and Qhadi 
Lai , JJ.) Ohulam Dastagir v. Teja 
8INGH. 73 PR. 1018 = 47 I C. 867 = 

159 P.W.R. 1918. 


Joint family— Family prop$riy— Pur- 
chase in minor son’fl name — Advancement — 
Properly in the son's hands not ancestral . 

When land is purchased by a father in the 
name of hia minor son, to make an advance- 


ment of the purobaee money to. the bod, eooh 
property in the hands of the son ia not anoee- 
trai property. ( Shah Din and Chevis. JJ.) 
HATHA Mal t>. Jj WAN Ram. 33 I 0. 793 = 

77 P.W.R, 1916. 


- — Joint family— Family property— Re- 

version— Maintenance grant . 

Property allotted to a widow tor main- 
tenance continues to he joint family property. 
(Rattigan and Jones , JJ.) Chanda M MAL v. 
MU6AMWAT WASINDI BAX. 92 P.R. 1918 = 

81 1,0. 881-168 P.W.R 1018. 


Joint family — Family properly — 

ilcgtiwieion— Presumption. 

The normal etate o! a Hindu lamily is joint 
and an acquisition iu the name of any one 
member does not warrant the assumption that 
it is bis ezoloaive acquisition. (Shah Din and 
Scott-Smith, JJ.) Sham Das v. POBLO Ram. 

18 P.W.R, 1913-18 1.0, 608- 
16 P.L.R. 1912, (8app.) 

jo i n i family — Family property — 

Bensmi purchase— Burden o / proof . 

Where the head of a joint Hindu family 
makes a purchase in the name of another 
member the onus of proving the purchase was 
not 6enami lies on the person asserting it. (6 
M.I.A. 88, Foil.) The onu9 may, however, be 
shifted in partioular oases. Thus where the 
transaction ia ehown to be in the nature of a 
distribution among various members or for the 
advancement in life of one of them the initial 
presumption may oeaee to exist. (13 M l.A, 
896, Ref.) (Reid, O.J. and Robertson, J.i 
Baja Ram v. Fatteh Chand. 

187 P.L.R, 1919 = 17 1.0. 216 = 
288 P.WR. 1919. 


PMI ' 'Joint family — Family property — 
Throtoing into the common stock -Registration. 

8emble .— Where a divided I member of a joint 
Jamily throws his properties into the common 
stook so as to make it joint family property of 
a reunited family, a registered instrument is 
necessary to validate it. ( Abdur Rahim and 
ffoahaqiri Aiyar , JJ.) Rbddi v. Rkddi. 

ELM. *00-47 1.0. 716 — (1916) M.W.N. 680, 

family — Family property — 
Throwing into Oommon Stock, 

Blending private earnings with reoeipt of 
Joint family shows an intention to make them 
joint property, < fitU-aeqaisUdon may be oon* 
Srlrted*. Ittto joint /family properly (1) dear 


HINDU LAW— Joint family— Family pro- 
perty. 

declaration to that efleot. (8) Babstantia 1 
contribution being made by the sous, 13) un- 
equivocal oonduot showing that the son was 
treated as equal owner. If father and son 
tradiug together the presumption is that toe 
earnings become joint family property. 
(Sadasiva Iyer and Napier, JJ.) NAMBI- 
MHAPPA V . CH1NNA KENOHAPPA. 38 I.C. ZM* 

Joint family — Family property — 

Throwing tnfo Common Stock . # . 

The earnings of one member of a joint Hindu 
family do not necessarily belong to the family 
in the Absence of any evidence that they 
were thrown into the oommon stock or that 
they were jointly made by all members of the 
family. {Coutts Trotter and Srinivasa Iyengar , 
JJ.) Yechubi Rama Mubthi v. Yrchuri 
BAMAMMA. 30 M L.J, 308 = 93 1.0. 061- 

8 L»W. 322. 

Joint family — Family property— 

Throwing into common stock. • 

Per Coutts Trotter . J.t — If a man baa property 
wbioh be has acquired by bis own exertions but 
shows by his subsequent oonduot and subsequ- 
ent dealings with that property that bis inten- 
tion was that it should be regarded, and ha 
himself regards it, as being property in whiob 
bis family has a share, then that becomes thence 
forward, family property under the Hindu 
Law. 10 M.I.A. 490 ; 25 Mad. 149; 10 
L.R. 176 ; 16 Bom. L.R> 604 ; 82 Bom. 479 ; 
17 1.0. 347. Foil. (Couifs-Troftor and Srini - 
vasa Aiyangar, JJ.) TAYALAMBAL V KRISHNA 
PATTAR, 32 1.0, 988. 

Joint family — Family properly — 

Presumption . 

Even if the property ia purchased without 
tbo aid of joint family funds, acquisitions in 
the abBenoe of intention to tho contrary ba 
treated as joint lamily property, Mpfiripand 
Tyabji. JJ.) MUTHAN 0. PCNIAKOTTI 
MUDALIAB. • 81 10. 18. 

Joint family ~ Family property — 

Doncino Girls . 

The ordinary presumption that property 
standing in the name of one oo*parooner is the 
property of all does not apply to dnuoing girls, 
(Sodosiua Iyer and Napier t J J . ) VISALakshi 
AMMAL V. DOBAB1NGA PlLLAl. 29 1.0. 87*. 

Joint family— Family property — Jnam 

Desii— Grant of - Joint Hindu family . 

The presumption is that a Deiai Inam 
devolves to the benefit of all tbe members of 
a joint undivided Hindu family where it de- 
volves on the managing member lor the time 
being. 26 Med. 399, Foil. fSeskapiri Iyer and 
FnmaraMoami Sasiri 9 JJ.) NANJUNDIAH v. 
Venkata so bb a ya. 1 L.W. 670- 

16 M.L.T. 289 — 26 I.Q. 87 - 27 M.L J. 818. 

, Joint family — Family properly — 

Acquisitions— Nucltus— Onus* (? 

Where there ii a substantial nucleus of 
family property of whiob the father was tha 
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perty. 

Manager, the oous would lio on those who 
assert that any property afterwards acquired 
was without detriment to that property and 
was his self-acquisition. (Sadasiua Aiyar and 
Seshagiri Aiyar. JJ.) 8UI3BA NAIDU v. Ven- 
KATTA Rama NAIDD. 23 I C. 928 = 

19 H.L.T. 418. 

Joint family — Family property— In- 

turance— Premia paid by joint family. 

Where the premia are paid out of the joint 
family fuods the amount recovered is joint 
family property though the polioy is taken lor 
the benefit of the wife and ohildren. (Sundara 
Aiyar and Sadasiva Aiyar, JJ.| SBINIVaSA 

Iyengar v. Thibdvengadathay?angar. 

38 Had. 956 =>29 H L J 614 = 
(1913) H W N. 1034 -15 MLT 307 = 
23 1.0. 264 = 11914) M.W.N. 282. 

Joint family — Family properly — 

Presumption. 

It the members of a Hindu family live toge- 
ther, work together, throw, their earnings into a 
oommon stook the presumption is they must 
have intended the property to be joint family 
property and on a partition the share of each is 
joint family property in which his son acquires 
a right by birth. ( Bakewell , J.) MaDAVaIYA 
OHETTY V. DAMODABAM. 12 M.L T. 240 = 

17 1 0. 347 = 
(1912; U.W N. 972. 

— Joint family — Family property — 

Transfer of name in khata. 

Merely from a transfer of khata from the 
Dame of the father in a joint family to that of 
one of the sons no presumption arises that the 
subj~ot of the transfer has oeased to be joint 
family property and beoome the self-acqaisition 
of that particular member. There may be oir- 
oumstanoes which indicate that the property 
was intended to be made the separate property 
of the eon. ( Kotwal , A.J.O.) MT. Kasni v. 
PANDUBANO. • 1923 Nag 73. 

Joint family— Family properly — Ac- 
quisitions by members. 

Where property is acquired jointly by the 
members of a family, the property so acquired 
is presumed to be oo-paroenary property. 26 
Mad. 149, Poll. [Drake Brockman, J.O. and 
Prideavx , A.J.C,) Mussammat Zunkeri. 
V. BUDHAMMAL. 57 I 0. 262. 

•—Joint family— Family properly — Pur- 
chase in name of one member — Effect of. 
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perty. 

Kindu family having au original nuoleus is no* 
rebutted by the faot that the anoeatral assets 
were small in proportion to the value of the 
subsequent acquisitions. Thou 2 h it is possible 
that a member of a joint family could make 
separate acquisitions and keep the money and 
property separate yet the question whether he 
has done so is to be judged from all the cir- 
cumstances of the oase. 40 All. 159 (P.O.), 
Foil. (Drake Brockman . J.O, and Button ' 
A.J.O.) Kbishnaji o. Pabamanand 

49 1.0. 240, 

— Joint family— Family property— Pro* 
perly % n the name of a member. 

Property in the hands of and dealt with by 
one member oannot be presumed to be part of 
joint family property unless it is proved that it 
belonged or purchased out of joint family funds. 
iSluart and Kanhaiya Lai, A.J.C.) IKBAB 
Nabain V. Rajendea Nabain. 

21 0.0 276 = 48 1 0 767 = 8 O L.J. 701. 

— -—Joint family — Family property — 
Acquisition of co-parcener . 

There is no presumption that acquisition iu 
the name of ooe oo paroener is his separate 
property. But the presumption is that it wa 9 
acquired out of joint family funds. [8tuart 
and Kanhatya Lai, A. J. C8.) Laljagan v. 
Mathoba PBASAD. 89 I 0. 498. 

Joint family— Family property— Pre- 
sumption. 

There is no presumption that property be- 
longing to a member of joint Hindu family is 
neoessarily joint aooestral property. (14 O. C. 
244. Ref.) (8tuart, A.J O ) J*DUNATH SINGH 
V. BHABHUTI. 83 1.0. 783 = 3 O L.J. 29. 

Joint family — Family property— 

Money advanced by one member — Presumption* 
Where money is advanoed by a member of a 
joint Hindu family, the presumption is that it 
is adavnoed from the family funds. (Lind$ay% 
A.J.C.) 8yed Mohammad Hadi v Mubsam- 
MAT PARBATI. 18 I.G. 228, 

Joint family — Family property — 

Acquisifion by female— Presumption. 

Where a property is acquired by a lady 
whose husband is a member of a joint family 
for her own benefit and her ohildren, the 
acquisition caonot bs presumed to be for the 
benefit of the entire joint fAmily. (Das t J*) 
SHIVA NABAIN BAM V. PHULJBABlA. 

62 1.0. 402] 


A purohase in the name of a member of a 
joint Hindu family is a benami transaction 
especially when he is not the Manager The 
property is joint family property. (Milra, 
A.J.O.) Nabahab v. Nabain. 50 I.G 386. 

- - Joint family— Family property— Ac- 
quisition— Nucleus of ancestral property— Ac- 
quisitions kept separate, proof of. 

The presumption of jointness in respeot of 
property aoquired by eaoh member of a joint 


Joint family — Family property — 

quisilions— Dealings— Presumption. 

When the head of the joint family oolleote 
Dney due on family bonds and issues again on 
ish loans the presumption is that both the 
insaolione are for the family. A purohase 
ade by the Kartba of a joint family from joint 
nds in bis own name is joint family property, 
loeandCouUs, JJ.) Kamaleshbi PRASAD 
NGH V. BAGHIBANS PBA8*D SINGH. 

<81.0. 9*9-1918 PAt <3 
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HINDU LAW — Joint family -’Family pro- 
perty. 

Joint family — Family property — 


Acquisition by one member— Presumption. 

There is no presumption that property 
acquired in the name of one member of a joint 
family is his separate property. (Miller. O.J. 
and Ali Imam , J.) Ramdayal Mahto v. 
UTTIM MAHTO. 40 I.C. 283 = 3 P.L.W. 122. 


Joint family — Family property — 

Manager— Lease. 

Where a father in a joint Mitakgbara family 
takes a eub-leano the presumption is that it 
was taken foe the benefit of the joint family. 
( Roe and Jwala Prasad , JJ.) Kailaspati 
OHAUDHUBY v . MUNESBWAR. 8 P L J 676 = 

43 1.0. 968 = 4 P.L.W. 109. 


Joint family — Family property «— 
Throwing into common stock. 

Acquisition by oo*paroeners does not beoomo 
joint family property in the absenoe of evidence 
that the money was thrown into the oommon 

S?*;.. 1 ?" 6 *°B et k er is not suoh evidenoe, 
{MulUck and Atkinson. JJ.) TAJMULALI v . 
JAG MOHAN DAS. 1 P.L.J. 329 = 88 I.C. 96 = 

8 P.L.W 444. 

-—■—Join* Family property— Pro' 

sPtrty thrown into common stock— Survivorship. 

Under Hindu Law, properly jointly acquired 
* na thrown- into oommon etook is subjeot to 
suooosaion by survivorship as between the parties 
who aoquired it. (Afuiliofe, J.) GOBARDAN 
•SABD n. BULKHAN MaBTON. 36 1.0. 263 = 

1P.LJ. 196. 

Joint Family— Father. 

by 

.. 0ae ®^" am ’ fl »bare was deoroed in a parti- 
tion e ait along with a considerable amount. 

8 n'“° r 800 Wa8 a patt y 10 tho 

in™ ‘ ,aram r8,eased the rl 8bt to the 
0 “ h B opponent Tuljaram agreeing not 

SZi Th. h ° ®PP0»l against the partition 
ied # %h. Th • 9ppea WaB thaM,or ® not proaeou- 
mfin jff 1 900 01 Ra i aca ® on attaining 
wh oh U i?a Ai * • 8D, i lor 'oooveriDg the .ume 

5 Sto hnt It ? T 898 i by both the 0 °n «9 in 
•fa? V h nM Pf Vy ?° UDoU sanded hie auit 
5f, ‘*2 am " a ?* th J '‘ th8 arrangement by 
d d n °‘ blnd Ra iafam’e son, Before 
mil l ““u ° n ,or triaI Bojaram got two 
Then B wh 8 n Wh0 wot0 added as oo-delendanta. 

hv R ItiSS* M. 6 pl6adod th at arrangement 
by Rajaram failed wholly. Held, that the 

individual rfoht D °* W ba i relilee of 
individual rights or shares in the fund at all ; 

iSinWamlt ParP f r . eB#0t 8Dy di,iai °n of the 
'fiiwm !M? to lhat then exi9led between 
* nd hi* son in the eabjeot-matter of 

a? . 0n , tha 00ntiar * what it pnrpor- 
4ed to do was to release the whols of the debts 
.that were then owing to the joint family In 
-oonelderatjon of Tuljaram not proseouting his 
‘i pp * a, f' attempted arrangement failed .0 
liar a. the Infant was oonoerned ; and, || n 

Vol. in— TQ 
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HINDU LAW— Joint family-F&tber. 

failed so far as the infant was oonoerned, in the 
events that have happened it must also be 
regarded ns failing ( Lord Buckmaster). 

T. R. Venkata Rao alias Ganesh Rao v. 
T. v. Tuljab»m Rao. 4? Mad 298 = 

43 M L J. 298 = 26 0 W N 646 = 
36 0 L J. 319=>(1922i M W N 392 = 
L.R. 3 PC 123 = 4 UP LR. P O.i 33 = 
20 A.L.J. 833 = 24 Bom LR 1191 = 
49 I A. 91 = 30 ULT. 272 = 
1922 P C. 89 iP.O.). 

Joint family — Father— Power of, to 

partition. 

A Hindu lather has power to effeot a fair 
I partition among his sons But if he gives 
, away property to a stranger the 90 ns will not be 
bound thereby. (Sir Samuel Griffith ) Ram- 
KISHORE KEDABNATH V. J »INAKAYAN 
RAMBAOBPaL. 40 Oal 966 = 40 I A. 213 = 
(1913) M.W.N. 661 = 1» M L T. 163- 
17 C.W N. 1189=18 C L.J. 287 = 
16 Bom. L R. 867= 11 A L.J. 863 = 
25 M L J. 912 = 20 1 0. 968 = 
10 N.L R. 1 (P.C.). 


tion. 


“Joint family — Father— Power to parti' 

A Hindu father has no right to make a parti* 
tion by will at any rate without the oonsent of 
the various members. 1 Lord Moulton). BHIJ 
Rajsinob v. Seiko Damsinob 
39 All. 337 = 26 M L T 183 = 17 0 W N 919 = 
(1913» M.W N. 618-11 A.L J 698 = 
14 M L T 11 = 18 0 L J. 67- 
15 Bora. L.R. 652 = 19 1 0 828 = 
40I.A. 161 (P.G.). 


‘ '=“»-*«*«— «»™. 1 °1 lim 

a ^ba f» ther of the joint family oannot revive 
a barred debt and bind the family property to 

Ba °™. U 7 \ p ^ meo ‘- 'Richards. O.J. and 
Bans.;. J.) DAMP 8INOH w KUNDAN LAO. 
85 All. 207=181.0 726=11 A.L.J. 241. 


m j u il — Sale itt execution ^decree — SmTminor* 

3/ 8o> *’ s 

D 'LlTl e A e T Bd a ra5rtga &° of joint family 
property and a deoree was obtained on It. Pro- 

par y was acid ; the minor son who was not a 

anU V° *v e n U,t dle ? and h ‘ B w,dow brought a 
smt to challenge tho sale of bor husband’s 

Bbara - . ®be widow was held not entitled to do 

80. (Richarij, O.J. and Bantrji, J.) BOBNI v 

MOHAN KUBB. 13 I 0. 914-9 A L J. 33'. 

~z ~ Joint family— Fa t her— Decree aaainst 
— Mortgage-Son's interest whether passes. * 

Unless the sonsoan show that the alienation 

w»a ' h”V- n0t b,ndiog 00 ‘bam or the debt 
. b, . nd,Dg ' a deoree against father will 

srsi-ri: ‘-.is 1 

DADA JINAPPA 0 . Yaau BAKBOHA 0 * 

1888 B. 480-99 Bom. L.B. ill, 
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— Joint family— Father — Representation 

in suits— Suit for declaration of title to land— 
Sons , if necessary parties. 

When a Hiodu father brought a suit for a 
declaration of hie title to certain land and for 
other reliefs, without impleading bis undivided 
sods as parties. Held, that the latter were 
necessary parties aDd the suit cannot proceed 
without them 7 C.L.J. 261. at 260, 261, Ral. 
on. ( Richardson and Newbould, J J.) Jagat 
NABAIN BlNGH V . UD1T NABMN 81NGHA. 

20 1.0. 262. 

Joint family— Father — Right to son f s 

self acquired property . 

When the eon maintains the father oiU of 
his self-acquired property without any intention 
to create hoy title to property the latter oannot 
claim aDy right in the properly during the 
lifetime of the son. 19 Cal. 341, (P.C.). Ref.; 93 
Cal. 1119. Diet. (Castersz, J.) ABJUN RAM 
Palv. Badananda Babma. 9 1.0. 1. 

Joint family— Father — Compromise 

h* 

A bona fide compromise of a doubtful claim, 
entered into by the father as manager of the 
family, binds the minor bods. iScott-Smith 
and Leslie-Jones , JJ.) BHaMBUNath v. 
DWABKA Das. 60 1.0. 624. 

Joint family— Father — Power to make 

a will . 

A son becomes by birth, a oo-paroenor with 
his father in the ancestral property aod the 
father cannot therefore validly bequeath by 
will that property without the son's consent. 
(Ralligan and Scott Smith, JJ.) DlWAN 
Chand v. Jiwan Mall. 135 P.L R. 1918 = 

26 I.C. 910 = 222 P.W.R. 1915, 

Joint family— Father — Powers of— 

Agreement to be bound by oath— Sons bound . 

An agreement by the father in the oour6e of 
legal proceedings, to be bound by oath cannot 
be said to be fraudulent as against the sod 6. 5 
Mad. 259; 6 Mad. 284, Disappr.) Sadasioa Aiyer 
and Napier , JJ.) BAMO v. 6WAMINATHA 
IYEB. 16 M L T. 163 = 

23 1.0. 221-1 L.W. 643. 

Joint family— Father— Compromise . 

A bona floe compromise of a disputed claim 
by the father ae Manager of the joint Hindu 
family is binding on the minor son. 11 M.L.T. 
70 ; 1 All. 651 5 27 All. 203 ; 4 I.C. 954 J 7 I.C. 
134 ; 1 I.C. 673 ; 12 C.W.N. 697; 11 M.L.J. 70; 
38 All. 366 ; 9 M.L-T. 498; 14 I.C. 295 ; 35 
All. 428, Foil.; 2 C.W.N. 687. Ref, \Wallis 
and Sadasiva Aiyer, JJ.) VENKATAGIBI 
NAYANI VABU V. SUBBABAYALU NAYANI. 

24 1C. 491. 

. Joint family— Father— Decree— Exe- 

cution sole — Sons, if bound— Right of sons to 
impeach sale. 

The father, in a joint family consisting of 
himself and hie three sons, mortgaged the 
entire family property. The mortgagee sued 
the father and brought the property to sale in 


HINDD LAW— Joint famlly~Father. 

exeoution without impleading the sons as 
parties. Held, that to the extent the father 
represented the family, the deoree was binding 
on sods. It was open to the father in the suit 
against him to plead invalidity of the mortgage 
under Boh. Ill, C.P.O., but as be did not do so, 
the sons were bound by res judicata from rais- 
ing it, and obtaining a decision thereon in the 
present suit. The eons were entitled to have 
the question tried as to whether the mortgage 
executed by the father was binding upon them, 
i Mitra and Pridtaux, A.J.Cs.) MOTItfAM o. 
ASABAM. 63 1.0. 776. 

Joint family— Father — Decree against 

—Father's suit dismissed on oath by deft.— 
Son's suit withdrawn with permission— Suit 
by sons for their share maintainable. 

In a suit by the father aod one of the three 
eons, the deft, took oath and the suit was die* 
missed as against the father and the eon who 
did not agree to he bound by oath was allowed 
to withdraw his suit with permission to bring 
a fresh 6uit. Subsequently this eon and the 
two brothers brought a suit to reoover their 
three quarters of the debt. Held, that the 
parties were in the same position as if the 
father and eons had sued jointly and the father 
had given up bis olaim to bis share and that 
the sons were entitled to a deoree for their 
share of the debt on its being proved. (Batten, 
A.J.C.) Ramebhwar V . Bhangi Lal. 

82 I.C, 995 = 12 N.L.R. 45. 

Joint family — Father — Powers of— 

Reference to crbitralion . 

A Hindu father oan refer disputes to arbit- 
ration and in the absence of fraud or collusion 
the award is binding on the others. I Miltra, 
O. A.J.C.) RAM DYAL v. MITIBAM. 

24 I.C. 863 = 10 N.LR 74. 

Joint family — Father — Representa- 
tion in suit— Liability of son. 

A Hindu eon whether minor or major, though 
not in faot a party to a suit on a mortgage 
against his father is constructively a party 
beiDg represented by his father. Bo be cannot 
reopen the deoree except on tbo ground that 
the debt is not binding on him. (Batten, A.J. 

C ) QOBB l>. Kashiram, i 8I „°; 8 d 8 T 

9 N L B. 1. 

Joint family — Father— Foreclosure 

decree againl—Son not party— Transfer of Pro- 
perty Act, 8. 85. 

Thoogb the suit is clearly not brought 
against the lather in a representative capaoity, 
in the absence of anything to show that the 
debt due by lather was a personal debt and the 
suit was brought against him in his personal 
capacity or that the mortgagee had a notice of 
the existence of the sons. It is not open to the 
sons, alter the property has passed out of the 
family to set np their right againat the remedy 
obtained by the creditor in enforcement of his 
debt. 6 0.0. 101, Poll. (Kanhaxya Lal, J-> 
BHAQWATI PHABAD V. KALLU ®J“ 0ndh Wf 
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HINDU LAV- Joint family- Father. 

— Joint family — Father— Comprcmisi— 

Sons if bound. 

A compromise eDfeied into by a Hindu 
father with regard to ancestral properly for the 
purpose of avoiding a litigation and in the 
nature of a family settlement is in the absence 
of fraud, conoeioD, undue iL-fluence, or other 
like reasou, binding on hie ecos. (Lyle and 
Ashworth, A.J.Ce.) GANDBARaP SINGH v 
NIBMAL SINGH. 22 O.C. 300 = 54 I 0. 325 = 

6 O.L J. 829 


Joint family— Father— Decree against 

— Execution of— Setting aside of— Immoral 
purpose . 

The eons in a joint Hindu family under the 
Alitakshara cannot sue to have the execution 
sale of anoeetral property on a deoree passed 
against their father upon a debt contracted by 
them* eet aside unless they can prove that the 
debt was contracted for immoral purposes. 
(Stuart, A.J.C.) JADUNATH GlNQB V. BHA- 
bboti Prasad, 38 1 0. 785 = 8 O.L.J. 29. 

Joint family— Father — Liabtftfies of 

sons . 

8ona are not bound by any and every act 
done by the father in his capaoity as manager. 
(Lindsay, J O.) KANDHAIYA BUY SINGH v. 
8HEO Bux Singh. 20 1.0. 881. 


’Z Joint family— Father — Insolvency of - 

Share of sons . 

The 9bare of eons in joint family property i, 
not liable to bo sold to pay the debts of thi 
father who has become an insolvent. (Roe ant 
Couf/s, JJ.) Babd Sahaj Narayan 8ahi u 
Wajid Hussain. 19 j.q 848 

Joint family— Father— Decree against 

Where a decree for sale on a mortgago it 
obtained agaioBt the father hie sons are debar 
red fr cm iratitntlng a suit for redemptioc 
unless they prove that the cause of aotion o t 
Which tbe decreo was passed was Dot one foi 
whioh they would be liable. 36 All. 803 (P.G.) 
Ref. to. ( Chamxer , C.J. and Sharfuddin. J j 
Ranjit Prasad v. Ramjatan Pandyb 

1P L.W. 197 = 17 1.0. 833- 
(1917) Pat, 113. 

“ — -Joint family - Father — Decree 
absolute against father— Suit by sons. 

•JSfu! 1° “ , Mi l 0n “ mor, 8*8® a decree 
absolute lor sale has been passed against a 

deceased mortgagor witbont .ubst.iutiog bis 

boqb aa his heirs and a sale baa taken plaoe 

K“ M 6U0h * deoree tbe son. cannot 
challenge the sale. 28 Cal. 73 R*( 

(Mullicfc and KinQiford, JJ ) ' Jabnani 
PRASAD 81NGH V, GHABBABAN DABBY. 

83 1.0. 401. 

Joint family- Femnlea. 

Joint /amjly— FemaUt— Position of. 

H ,i?n "u!ff d,DB , ht “ 01 * “ember of joint 
SfiLM b “ n ® ,f 8 #J P«e«»ion In regard to 
tie family property beyond tbat tie ir milled 


HINDU LAW — Joint family — Manager — 
Bond In favour of. 

to maintenance out of it and to have her 
marriage expenses paid ont of it. ( Batchelor . 
A. O. J. and Kemp. J.) GANESH AMBIT 
DBOKBIKAB t). RANGANATH MANOBAB 
Panbaba, 46 I.C. 49 = 20 Bom. L. 8,413. 

Joint family— Manager. 

ACKNOWLEDGMENT. 

ABBITBATION. 

BOND IN FAVOOB OF. 

Breach of contbaot. 

Compromise. 

Contract. 

Decree against. 

DB FeCTO. 

DISCHARGE. 

Liability to account. 

Loan. 

Minor. 

Powers of. 

Rrpresentation. 

Right to exclusive possession. 
Right to sob. 

Joint family— Manager— Acknowledgment. 

Joint family— Manager— Acknowledq- 

mtnt ol debts. 

An acknowledgment of a debt by tbe manager 
of a joint family trade ie only persoual and 
does Dot bind the other members. (IPallij, O.J. 
and Phillips. J.) K1SSANDOSS v. BHUTAN 
MAKANJEE SPINNING AND WEAVING COM- 
PANY. LTD. 36 1.0. 369. 

Joint family— Manager— Acknowledg- 
ment by— Effect. 

An acknowledgment of a debt by the 
manager ol a family is binding on the family. 
(Sankaran Nair and Spencer, JJ.) CHIDAM- 
BARAM C BETTI r. Ramaswami Chettiab. 

28 I.C. 911 = 27 M.L J. 631. 

Joint family— Manager— Arbitration. 

- — Joint family — Manager— Arbitration. 
. fl a olaim against the joint family property 
.8 referred to arbitration by some members and 
a settlement is edeoted, the arbitration and 
settlement does not bind the family property. 
Ubdur Rahim and Oldfield, JJ.) BHUMI 
Reddi SUBaMMA V. Bhumi Reddi'Ahadu. 

13 L.W. 668-60 I.C, 616- 
(1921) M.W.N. 38. 

Joint family— Manager— Arbitration. 
Reference to arbitraticn by the manager in 
good faith and witboat collusion is binding on 
other member*. ICoutts Trotter and Kumara- 
stoami Sastri, JJ.) UPPARA CHINNAGAPPA 
V. Gaddam Chinna hanomanna. 

9 L.W. 314-10 I 0.471- 
(1819) M.W.H, ISO. 

Joint family— Manager— Bond In fayou of. 

“ -Joint family- Manager — Bond in 
favour cf—Presumplum.- 

The presumption is that a bond in tba name 
of the managing mernbes of a joint Mltakihar* 
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HINDU LAW — Joint family — Manager— 
Bond In favoar of. 

family is joint family property and it is for 
those who assert the contrary to make good 
their case. Proof that some of the members of 
the family had 6ome private transaction does 
not prove that the particular bond in question 
was the private property of the member in whose 
name it was held. (Fiseounf Cave.) BANDBU 
Ram u. Chintaman Sjngh. 

26 C W N. 406 = 3 Pat. L T. 293 = 
20 A L.J. 493 = 1922 P.0. 215. 

Joint family — Manager— Bond in 

favour of — Payments to other members if a 
valid discharge. 

When a contract is entered into by a Manager 
of the joint family no other member of the 
family is competent to interfere or to give 
receipts in connection therewith. But the pay- 
ment by a debtor who has executed a bond in 
favour of a manager to the other members of 
the family under the bona fide belief that the 
contraot is with all the members should be 
given credit to. (Rattigan and Shah Din t JJ.) 
Kripal Singh t». Sant Singh. 

71 P.R. 1911 = 30 P.L R. 1912 = 13 I C. 305 = 

205 P.W.R. 1911. 

Joint family — Manager— Bond in 

favour of— Payment to junior members . 

The word “ promise ” in 8. 2 of the Contraot 
Aot means, in reference to bonds, a person in 
whose favour the dooument has been exeouted. 
Where money has been advanoed by the 
manager of a joint family and a bond taken 
in his name the other members do not become 
co-promisees with him. ( 8eshagiri Aiyar and 
Napier % JJ.) ANEALAMMA v. BELLAM CHEN- 
OHAYYa. 41 Mad 637 = 7 L.W. 221 = 

34 M L.J. 315 = 43 I.G. 419-23 M.L.T. 215. 

Joint family— Manager— Breach of contract. 

Joint family— Manager — Breach of 

contract — 8uit for damages • 

A manager of a joint Hindu family who 
oontraots to sell property is personally liable 
for damages for failure to do so if the contraot 
is found to be not binding on the minors. 
Relief of the contracting parties is immaterial. 
I Abdul Rahim , Napier and Seshagiri Aiyar , 
JJ.) ADIKESWAN NAIDU V . OURNATH 
OHBTTY. 40 Mad. 338 = 33 M L.J. 180 = 
(1917) M.W.N. 171 = 5 L.W. 420 = 
39 1 0. 338 = 22 M LT.300. 

— Joint family — Manager — Breach of 

contract by previous Manager — Contents of 
plaint . 

In a suit by the present manager for breaob 
of oontraot by a former manager of a joint 
Hindu family it must be clear in the plaint 
that the suit is by that managing member as a 
manager. It is not sufficient that he should 
be incidentally on the reoord as one out of 
many members of the family of whom some 
80 per oent. have been omitted* 93 All. 272. 
Ref. ( Roe and Jwata Prasad, JJ.) GlBWAR 
NABAIN MAHTEN V. MT. MAKBUN188A. 

36 1.0. 541-1 P. L.J. 468. 


1112 

HINDU LAW — Joint family — Manager- 
Contract. 

Joint family — Manager— Compromise. 

7 Joint 1am Uy— Manager— Compromise 

—Minor's liability . 

Where A, under a compromise relinquished 
the family claims under a deoree but tho then 
minor son on becomiog major was by the 
decision of the Privy Oonnoil remitted to his 
original rights under the decree and the case 
wa9 remanded for decision as to share but 
during the interval two other sons were born 
to A, held in the events that had happened the 
compromise agreement must be regarded as 
failiog to convey any of the joint estate at all. 
(Lord Buckmaster.) Venkata ROW v. TULJA 
RAM row. 20 A. L.J. 833 = 26C W.N. 646 = 

30 M.L T 272 =45 W. 298 = 
4U P.L.R (P.0.) 33 = 11922* M W N. 392 = 
41 M L J 298-24 Bora. L.R. 1191 = 
36 C.L J. 319 = 1922 (P.C.) 69 (P C.). 

Joint family— Manager— Compromise 

decree— Bow far binding on sons. 

The compromise is no better than an alien- 
ation of joint family property the son's rights 
in the joint family property oannot be affeoted 
by a compromise deoree obtained against a 
Hindu father. (Dalai. A. J. O ) Ram DAYALu. 
Nimar SINGH. 26 O 0, 855 = 1924 Oodh 133. 

Joint family— Manager— Contract. 

Joint family— Manager — Contract — 

Purchase of immoveable property — Specific 
performance— Minor defendants— No necessity 
or benefit— Specifi: performance refused . 

An agreement for purohase of immoveable 
property entered into by the manager of a joint 
Hindu family cannotafter his death be speoifio- 
ally enforoed against the surviving oo-paroeners. 
{Phillips. J.) BAPPU V. V A. ANN ALAI. 

44 M L.J. 220 = 17 L.W 364 = 
(1923) M W.N. 218-32 M L T. 253 = 

1923 M. 313. 

Joint family— Manager— Contract for 

Sale— Legal necessity . 

A suit on a oontraot to sell entered into with 
the managing member of a Hindu family can 
be enforced against his sons if the oontraot is 
binding on them. But if the sale is not for a 
legal necessity, then the Court is justified iu 
refusing to deoree speoifio performance. iSada- 
siva Aiyar and Napier , JJ.) 8HUNMUGAM 
GHETTY V . 8UBBA REDDI. 31 I.G. 1. 

joint family— Manager — Contract- 

Sale of land— Existence of minor members— 
Specific performance . 

The relation of the manager of a joint Hindu 
family to a minor member of the family is not 
the same as that of a guardian to his ward. 12 
N.L R. 12, foil. Where a oontraot is made by 
the manager of a joint Hindu family aoting on 
behalf of the family including its minor mem- 
bers to sell immoveable property, it is open to 
the pnrohaaer to olaim speoifio performance or 
the oontraot against the whole family including 
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Ill* 


HINDU LAW — Joint family — Manage*- 
Gontract. 

the minors. 39 Cal. 232 ; 36 All. 499 ; 30 Cal. 
639, Dial. ; 2 P.L.J. 613. FolMffaf fi/az, A.J.Cfl) 
THAKOft HARGOVIND t>. MEHTAB 8INGH. 

18 N L R. 67 = 1922 Nag. 193. 

— ——Joint family — Manager — Contract — 
Power to agree to pay barred debt . 

The manager of a joint Hindu family has no 
power to enter into any agreement to pay cff a 
time-barred debt. [Das and Ross, JJ.| 8ADHU 
8ABAM PRASAD BINGH V. BBAHMDEO PBA- 
SAD BINOB. 2 P L.T. 318 = 61 I C. 20 = 

6 P.L.J. 266. 


Jolot family— Manager-Decree against. 

Joint family — Manager — Decree 

against — Decree if binding on minor members . 

Where a suit is brought against the managing/ 
member of a joint Hindu family and the other 
adult members, the deoreo obtained in the suit 
is binding on the minor members also though 
they were not parties to the suit. (Afaars, C. J. 
and Bannerji , J.) TULSOI v. Bishnath Rai, 
21 A.L.J. 17S = L R, 4. A. 184 = 

1923 A. 281. 

Joint family — Manager — Decree 

against . 

Where a deoreo bad been obtained against 
the manager alone the question of the liability 
of the shares of the other oo-parceners who were 
not parties to the suit nor legal representatives 
woald arise only at the stage of sale. 14 Bom. 
697 and 23 Bom. 072, Doubted. [Scott, C.J. 
and Shah , J.) LAKSHMAN Nilkhant v, 
VlNAYAK KESHAV. 40 Boro 329- 

SI 1.0. 956 = 18 Bom. L.R, 02. 


Joint family — Manager — Decree 

against sale— Effect of. 

Where joint family property is sold in exeou- 
tion of a money decree against the manager as 
manager of the family which oharaoter was not 
denied by the other members of the family and 
the deoree was aoquieaoed in by them; held, 
that their interest also was conveyed by the 
sale in execution. (Scott. C.J. and Chanda - 
varkar, J.) MADHUBUDAN BHJVRAM v. BHAU 
ATMABAM LAD. 18 I.Q 388 = 

16 Bom. L.R. 86. 


; Joint family — Manager — Deer a 

against— Hoio far binding on the other members 

A deoree obtained against the head of t 
family to whioh the other members are not 
parties may be operative against the lattei 
onder oertam oircumstaDoeu bat the priuoiplt 
alearly does not apply unless it is shown that 
the matter was one in whioh the member saed 
was entitled to represent the whole family, 
\Moo1urjtt and TVatnulty, JJ.) A MBIT a BON- 
DABI V. SHEBAJUDDIN ABAMBD 

39 1.0. 188-19 O.WiH. 068 


Ua ™Q*r - Dim 


• X* — aiujiagsr 

av amt— Suit for redemption by soru 


HINDU LAW — Joint family — Manager- 
Decree against. 

Where a foreclosure deoree haB been obtained 
against the head of a Mitakdhara joint family 
the eon oan redeem afterwards only if he 9hows 
that the mortgagee had notice of his interest in 
the property at the time of the foreolosure suit 
and intentionally omitted to implead him. 
[Coze and Imam , JJ ) BALKHI MAHAPATRA 
v . Bbojo bashi Panda. 14 I.g. 333 = 

16 G.W.N. 1019, 


Joint family — Manager — Decree 

against— Ex parte decree— Defences open not 
raised— Decree res judioata ogainaf junior mem- 
bers a 


An ex parte deoree passed against manager 
cannot be impeached by junior members on the 
ground that the contract forming basis of 
deoree wbb a wagering one. This plea ought 
to have been taken by the manager himself. 
{Le Rossignol and Harrison, JJ.) Bam RATAN 
v. The Firm op Hubsukh Roy, 

43 P.L.R. 1922. 

Joint family — Manager — Decree 

against— Accounts— Liability of. 

The Manager is not personally liable to pay a 
oo-parcener suing for partition his share of the 
debts due to the family. 8o ordinarily no 
personal deoreo agaioBt the manager should be 
passed but a Reooiver should be appointed. 
But where the manager is found guilty of 
fraud and it is likely he would not render and 
help the Receiver, a personal deoree would be 
justified. (Sankaran Nair and Oldfield , JJ.) 
Rama aiyeb p. Rajagopaul aiyeb, 

14 M L T. 810 = 31 I 0. 098 = 
(1913J M.W.N. 982, 

: Joint family — Manager — Decree 

against— Effect of. on other members -Bindina 
debts . 9 


• * . against me managing member of 
joint family on a debt binding on the family 
property will bind the other membere also if 
tbe relief was to be obtained against the 
managing member not in hiB individual capa- 
city but as representing the family. Mere 
omission to describe him as a managing member 
does not show that he was not sued as such. 

£ < I T D ,2 nd 0 ‘ 1M “ r Rahim • «•> JUAMBA 
bai Sahib v, Saqnibam Jathai rao Sahib 

18 1.0. 374-33 M.L J, 48) 


vow family 


manager 




against . 

Whether the other members of tbe joint 
family are impleaded or not, a dooree against 
the manager biDda tho other members. (HalU. 
fax, A.J.O,) JlBJODHAN V . MADaN, 

62 1.0, 610-4 N.L.J. f. 


Joint 


----- family — Manager — Deeres 

T'" sl r f? ni0r mtmbers not impUaded— 
Rights of— Mortgage suit. * 

A eon or grandson oannot escape (he effect ol 
a foreolosure deoree passed against hi. father on 

thTflmU 8 , ,0I 1 P ur ®°' M binding upo! 

the family estate merely because ha was not 
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Liability to accoaat. 
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Manager— 


impleaded by name in the suit. He is repre- 
sented by his ancestor. If that aooestor has 
authority to execute the mortgage he equally 
has authority to represent hie eon or grandson 
in the litigation. The ancestor must be pre- 
sumed to be the head of that branoh of the 


members parties to the suit. 20 Bom. 435 : 127 
P-R. 1906, Rel. ( Scott-Smith and Broadway 
33.) 8heb Muhammad v. Ram Ohand 

87 P.R. 1917 = 170 P.W.R. 1917 = 
42 1.0 377 = 8 P.L.R. 1918. 


family which includes his own descendants. It 
is open to a son who is not made a party to the 
suit to show that the debt in respeot of whioh 
the mortgage was executed was not really 
antecedent in the sense accepted by the Privy 
Council or that if antecedent, it wa9 lor a 
purpose either illegal or immoral, but where the 
mortgage was within the soope of the father's 
authority the sons are bound by the decree. 93 
O.C. 314 ; 24 O.C. 218 ; 38 A. 393 ; 47 C. 924, 
referred to. ( Dalai and Daniels , A.J.Os ) 
BHAOIRATHI V. PANDIT ONKAR NATH. 

10 O.L J 183 = 9 O. & A.L R. 160 = 

1924 Oudh 17. 

Joint family — Manager — Decree 

against . 

A deoree against the manager of a joint 
Hindu family on a family debt binds the oo- 
parceners, adults and minors, and the joint 
family property is liable for the satisfaction 
thereof. 17 W.R. 113 ; 36 All. 393 (P.O.) ; 34 
All. 549 ; 33 All. 272 ; 37 I.O. 833, Re!, on. 
(Mullick and Atkinson , JJ.) MOHAN Krishna 
Dab v. Hab Prasad. 40 1.0. 2. 


r . ~ Joint family— Manager — Da 
liability of other members . 


faoio— 


Endorsee of a pro-note exeouted bv one 
member may sue others if the debt was for 
joint family purposes. tAyhng and 8'shagiri 
Attar, JJ.) Nataraja Naioken v. ayya- 
Sami PlLL AI. 0 L.w. 410 = 32 M L.J. 354 = 
(1917) M.W.N. 230 = 38 1 0 339 = 

21 M.L.T. 403. 


Joint family— Manager— Discharge. 

8ee also Powers. 


Joint family — Manager — Discharge. 

A manager oannot give a valid discharge for 
the deoree debt due to a joint family without 
the ooneent of the other co-parceners, unless it 
appears, from the faoe of the deoree or other 
explicit dooument exeouted thereafter that the 
manager was constituted a9 the agent of all the 
members of the family to receive payment. 
( Oldfitd and Sadasiva Iyer, JJ.) MAHOMED 
8ILAR Sahib & oo. v. nabi Khan. 

(1916) 1 M W N. 471=3 L W. 079 = 
31 M L J. 93 = 33 I.C. 137 = 20 M.L.T. 381. 


. - - ... — Joint family — Manager — Decree 
against— Minor members , if bound. 

A deoree passed against a Hindu father as 
harta of the joint family binds his sons as 
members of the family. (< Jwala Prasad , J.) 
Bakal Singh v. Ehandebdip Dal. 

49 1.0. 627. 

Joint Family— Manager— De facto. 

-— Joint family— Manager— De facto— 
Mortgage of property by one member for satis- 
faction of family debt . 

Where a joint purohase of property was 
made in the name of one member and subse- 
quently, a portion of the property was mort- 
gaged by him in satisfaction of a previous joint 
mortgage debt, the necessary presumption is 
that the mortgage was exeouted by the single 
member in his oapaoity as the Manager that 
the other members were bound by the mortgage, 
and that the property could be sold in execu- 
tion of a deoree obtained on foot of that 
mortgage though the other members of the 
joint family were not parties. (Richards and 
Tudball , JJ.) Chandra Deo Misseb v . 
HaBPA SINGH, 9 1.0. 293. 


Joint family— Manager— Liability to 

account. 

Joint family— Manager— Liability to 

account— Extent of. 

The manager of a joint family is liable to 
account only for what he has actually received 
and not for what he ought to or might have 
received. The rnles applicable to aooounts bet- 
ween trustees and cestui que trust in England 
do not invariably apply in India. (Sir John 
Edge.) AROMILLI PBRBAZU V. ARU&flLLI 
SUBBABAYUDU. 44 Mad. 606 = 

19 i.L.J. 621=48 1 A. 280 = 
23 Bom. L R. 020 = 41 M L J. 33 = 
34 O.L.J. 36 = 11 LW. 270 = 
(1921) M.W.N. 340-3 U.P.L R. iP.C.) 46 = 
61 1.0. 690 = 26 G.W.N. 1 (P.C ). 

Joint family -Manager— Liability to 

account. 

A person not manager of the family cannot 
be a9ked to aooount for the management of 
another. ( Beaman , J.) HARI D*S Lalji v. 
NAROTAM RAOHaVJJI. 11 1.0. 769- 

11 Bom. L R. 237. 

Joint family— Manager— Liability to 


account. 


——Joint family — Manager — De facto — 
Sttif for recovery of loan. 

A bond in the name of oae incumbent o a 
family the consideration for which was made 
oat of joint family funds, oau fce sued upon by 
that member alone without making the otbee 


A manager cannot be freed, from the liability 
of rendering accounts simply beoanse he has 
said that he possesses no account books and 
the plaintiff has been nnablo to prove the exis- 
tence of snoh. ( Broadway and Zafar Ali, JJ.) 
RAM KlSHAN v. RanbhaR. 1923 Lah 881. 
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account. 


■Joint family — Manager— Liability to 


The manager is not liable to account for hia 
management in the past but must give an 
aooount ol the assets at the time of partition, 
ana if he fails to do eo the Court can order an 
aooount to be taken and if he fails to adduce 
suoh evidence ae he oan and ought to adduce a 
presumption may be drawn against him in res- 
neot of joint properties traoed in his possession 
prior to the date of partition. (Phillips and 
Kriehnan, JJ.) KODALI KRISHNA YYj> v. 

Gubavayva. 14 L.w. 668 “41 M.L 3^803= 
70 1.0. 146 = (1931) M.W.N. 742. 


HINDU LIW — Joint family — Manager 
Powers of. 

Joint family— Manager— Loan. 

Joint family — Managsr— Loan— In- 
solvency of manager— Official Assignee, 

On the insolvency of the manager of a joint 
Hindu family the Official Assignee succeeds 
to.— (a) the undivided interest of the insolvent 
in the joint property and (6) his rights as 
managing member, so far as they oan be 
exercised for his benefit but he is notentuled to 
have vested in him the shares ol other members. 
ISc/itoabfl, C.J. and Couits-T'otter, J) THE 
OFFICIAL ASSIGNEE OF MADRAS *>. RAM- 
CHANDBA AlYAB. 16 L W. 559“ 

(1922) M.W.N 633 = 43 ML J. 309 = 
U Ai-.iqn AB. 


joint family— Manager — Liability to 

account— Personal decree against manager . 

A junior member ha9 no right to relief 
against the manager personally simply on the 
ground that he could have collected Ihe arrears 
had he minded to do so unless the failure to 
make oolleotione is due to the manager's 
negligence or misoonduot and tho loss has 
resulted to the family therefrom. (Z?*nson 
and 8undara Aiyar • JJ.) Raya v. O OPAL 
M ALLAH. ** !•<*• 66fl « 

— — Joint family — Manager— Liability to 
account- 

The manager is not bound to aooount for the 
family income previous to a separation or suit 
for partition unless he has been proved to he 

?uilly of lraud, or other improper oonduct. 
Stuart and* Kanhaiya La\ % A.J.Cs.l 8UBAJ 
NABAIN V. IQBAL NABAIN. 48 1.0. 342- 

9 O.L.J. 676. 

Joint family— Manager— Liability to 

aceownf— MUakahata and Dayabhaga. 

A member of a joint family has a right to ask 
for a statement of aooount from the manager. 
But he is not entitled to sue the manager for 
any money relief on aooount of hie share. 13 
W.R. 76 (F.B.), Ref. On this point there is no 
difference between the MUakthara and Daya- 
bhaga schools of law. {Sluart, A.J.C.) BABAT 
Kumabi Dbbi v. bhola hath banebji. 

18 1.0. 616-18 0.0. 241. 

— — Join* family— Manager— Liability to 

account— Accounts suppressed— Effect— Mitak- 
shara. 

Under Mttakshara, the manager need not 
aooount for the profits and rente but he must 
keep oorreot account* and show ihe savings. 
He ie not a trustee or agent, but as he Is bound 
to disclose the property to the members at the 
time ol partition there is no reason why he 
should not be treated as suoh. If he has 
suppressed aooounts so as to render impossible 
the discovery of the asset i, the only way is to 
see. the income and expenses incurred year by 
yeat. f Das and Bon, JJ.) Gobind Dubby 
v. PABjfBSHWAR Dubby, . 62 i.o. si- 

k. JT? • • 


Joint family— Manager— Minor. 
Join! lamily— Manager— Minor youn- 
ger brother— Elder brother mortgaging as 
absolute o toner— Eject, 

A mortgage by the elder of two brothers not 
as representing the younger brother bat in his 
assumed position as absolute owner is void as 
against the minor younger brother oven though 
the mortgage was for discharging the father’s 
debts. Suoh mortgage, even though the 
younger brother was made a party to tt t must 
be regarded as one to whioh he was not even 
an assenting party and whioh therefore does 
not affeot his ostate. (Sir John Edge,) 
Balwant Singh t>. Rev. Rookwrll- 
0LANOY. 84 All. 298 -(1912) M.W N. 482- 
11 M L T. 844 — 9 A L.J. 809- 
18 O.L.J. 473-16 OWN 877- 
28 M.L.J. 18 — 14 Bom. L.R. 422- 
14 1.0. 629 -39 I.A. 109 (P G.). 
[On Appeal from 28 All. 308 — 
1916 A.W.N 117-8 A. L.J. 274] 

Joint family— Manager— Minor, 

Per flodosiva Iyer t J.— A minor cannot be 
the manager ol a Hindu family or guardian of 
the property or person of his minor wife or 
ohild. [Sadasiva Iyer and Atapier, JJ.) 
Mohideen Ibrahim Naohi v . Mahomed 
Ibrahim Bahib. 89 Mad. 608- 

88 1.0. 894-80 M L J. 21. 

Joint family— Manage*— Powers of. 

8ee also Disohabgb. 

— Joint family— Manager — Powers of— 

Family property under the Court of Wards . 

A manager would be aoting within his powers 
and authority as manager of Ihe family, if in 
order to save the heavily enoumbered joint 
family estate, he places the same under the 
charge of the Court of Wards and the Court of 
Wards oan assume management of the whole 
of the joint family property under B. 6 of the 
Central Provinoe* Court of Wa'ds Act (XVII 
of 1865.) \8ir John Edge.) GUHB BINQH 
o. Raja Beth Gokuldas. ao OaL7ft4- 

10 I A. 117-17 0 LJ. 619- 
17 0.W.N 918 -18 Bom LR 618- 
(1918) M W N 842-14 M L.T 88- 
9 N.L R 117-19 1 0. SJt- 
If ML, J. 17 J (P.O.), 


i 
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HINDU LAW — Joint family — Manager— 
Power! of. 

' Jdnt icmily— Manager— Powers of — 
Acts binding cn other mtmbtrs. 

The acts of a kartha are binding on the other 
members of the family if they are done for 
legal necessity and for ibe benefit of the family. 
(Knox ana Rafique, JJ.) Pkaglal v. RamES- 
WAB. 20 i C. 921. 

. Joint /amity — Manager — Powers of— 

Discha rge . 

A manager can give a valid discharge in 
satisfaction of a decree passed in favour of »he 
joint family if there are circumstances indicat- 
ing that he received payment cn behalf of the 
family (Griffin and Chamier, JJ i SaRNau 
SINGH v. BISBAM SINGH, J8 I C. 723. 

Joint family — Manager— Powers of — 
Manager appeimea as guar aim by Court. 

If the kartha of a joiut Hiudu family chooses 
to apply under the Guardians and Wards Act 
for being appointed the guardian, he comes 
under the ccntrol of the Court and cannot exer- 
cise the power of a karta to mortgage without 
the previous sanction of the Court. 24 W.R. 
46 ; 16 Cal. 627 and 9 CWN. 923, Foil ; 7 C. 
W.N. 681, Diet. The adult male members of 
a joint Hindu family were entitled to borrow 
what they considered ceceseary for joiut family 
expenses provided the minors had been aotually 
benefited by the money borrowed. (N-R. Chat- 
ter jea and Newbould , JJj Upendba Nath 
Biswas v. Shi b Kumabi Debi. 

52 1.0. 616 = 23 O.WN. 631. 

Joint family— Manager — Powers oj 

— Transfer of holding. 

The kartha has power to consent to transfer 
of occupancy aoy holding of which the family 
are the landlords and which ib not transferable 
without their consent, f Richardson and Walm- 
sley . JJ ) Golapdi Meah v . Purna Chand- 
ra DUTTA. 41 I. C b7 = 21 0. W.N. 774. 

Joint family— Manager —Powers of . 

The father as Karla is entitled to the 
management of the whole property including 
the interests of minor ooparceners. On his 
death the management passes to the eldest son 
as Karla . Where all the 6one are minors the 
Court can appoint a guardian of the whole pro- 
perty but this appointment lasts only until the 
eldest attains majority, after which it comes 
to an end and the Court in bound to hand over 
the property to him. {Broadway and Abdul 
Raoof, JJ.) Gobind Sahai v, Balkaub. 

63 1.0. 869. 

Joint family— Manager— Powers of. 

The manager o*n represent the co-parceDary 
in all suits affecting its interests, can make 
contracts, refer to arbitration and compromise 
any claim and oan do all aois whioh he thinks 
neoeeeary or beneficial to the estate. ( Scott- 
Smith, J.) Mithamal c. Sbivbam. 

60 1.0. 184. 
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Power, of. B 

-——-Joint family— Manager — 'Powers oj 
—Discharge— Other member:, when bound. 

Where the managing member ot a joint 
Hmda family is on bad terms with the other 
membera and the debtor’s conduot haa been 
dishonest and fraudulent and he is oolluding 
with the manager to defraud the other mem- 
bera of the family, the members are not hound 
by the aots of the managing member. (Ratti- 
gan t J.) RAM8INGH v . NANUKOHAND. 

10 P.W.R. 1913 = 27 I.C. 603 = 
60 P.L.R, 1915. 

Joint family — Manager — Powers of—- 
Collection of rent- 

A lessee frem a Hindu father is bound to pay 
rent to the Hindu father and is not concerned 
with aoy dispute between the latter and blB 
sons inter se. ( Kensington , J.) NARPAT RAI 
v. NAUSBARIA Mal. 17 P.W R. 1913 = 

18 10. 392 = 13 P.L.R. 1912 (Supp.) 

Jomt family — Manager — Powers of 
—No right to start new business— Liability to 
interest. 

As between the members of a joint family 
inter se, whatever may be the powers of the 
manager as regards the minor members of the 
family, there is no authority for holding that 
he can start a new venture without the ooDoar- 
rence of the adult co-parceners; at least there 
must be evidence of acquiescence. The immu- 
nity of a manager to aocount for past transac- 
tions does not entitle him to enter into illegal 
transactions and use joint family property for 
the purpose. It will be gross misconduct 
sufficient to entitle the others to require the 
manager to suffer the loss personally and to put 
baok any money that he may have taken out of 
the family for such transactions. When the 
manager is made to aooount (or moneys expend- 
ed by him, there is no general rule that he 
should pay interest on the sum to be made 
good. (Spencer and Kumar aswamy Qastry , JJ.) 
Tadi BULLI TEMIBEDDI V. GANGIBEDDY. 

48 Mad. 281-42 M L J. 670 = 

30 M.L.T. (H.C.) 823 = 16 L W. 88 = 

1922 Mad. 230 (2). 

Joint family— Manager— Powers of — 

Mortgage by manager . 

A de facto manager oan deal with the family 
property for proper family purposes, and a 
mortgage by him of snob property for snoh a 
purpose is binding on the family. tAbdur 
Rahim, O C.J. and Odgers, J.) QADayappa 
A8ABI V. RaGHAVA A8ABI. 

62 1.0. 220 = 27 M.L.T. 823, 

Joint family- Manager— Powers of— 

Leasing land. 

In an undivided Hindu family all the 
members need not join in granting Pattas. The 
manager of the family oan grant Pattas and 
sue for rents on behalf of the family. 15 Mad. 
484, Foil. ( Beshagiri Aiyar and Srinivasa 
Iyengar , JJ.) Pabthabarathi AIYANGAB 
V. BANGASWAMI AIYANGAB, 88 

i L.W. 884, 
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HINDU LAW — Joint family— Manager— 
Powers of. 

Joint family— Manager— Powers of — 

Promissory noU executed by managing membir 
— Renewal after executant ceases to be Manager 
—Whether binds others . 

A promissory-oote exeouted by a managing 
member of a joint Hindu family on behalf of 
himself and his brothers cant be renewed by 
him after he ceases to be the manager of the 
family and an acknowledgment by him will 
not bind the other members of the family so 
as to save limitation against them. 17 Bom. 
512, DiS (Srt'nipaja Aitangar, J.) KOTHANDA 
RAMA 1YEB V . ABUNACBALLA AIYER. 

32 1.0. 967. 


Joint family— Manager— Powers of — 

Gift, 

A ieoital that properties gifted away to a 
female member by the manager were self- 
acquisitions may not negative the intention of 
exeroising powere of disposition whioh the 
executant may have as manager. 23 M L.J. 18, 
Diet.; 42 Cal. 66. Foil. (IFallis, C.J. and 
Bannay, J.) BabapatHY CHETTY v. PONNO- 
SWAMY Ohktti. 28 I.C. 383. 


— Joint family— Manager— Fowers of— 

Execution of decree. 

The managing member of & joint Hindu 
family has the right to execute a deoree in 
favour of the joint family. Security should be 
asked from the managing member only when* 
there is oollusion between the manager and the 
judgment-debtor. 21 M.LJ. 1088 ; 19 M L.J. 4, 
Bel. Payment to the junior members ol the 
family is not valid bat a payment to the 
managing member is. (Benson and Sundara 
Atvar. JJ.» KRISHNA Hands v . Padma- 
nabha Hands and bobbana Hands. 

28 M.L J 442°(1918. M W.N. 802- 

21 I.C. 117=14 M L.T. S83. 

" ‘—Joint family— Manager — Powers of — 
Discharge. 

The managing member of a Hindu family 
oan reoeive moneys of the family from debtors 
and givo a discharge whioh will bind the whole 
family. No seotion in the C.P. Code restricts 
the manager’s power to reoeive euob money. 
[Bundaralyer and Phillips, JJ.) DUBAI- 
8AWMY BASTBIAL 0. VfCNKATABAMA IYRR. 

i 1088 - 10 M L.T. 370 = 
12 I 0. 803=11911) 2 M.W.N. 420. 

^r^—Joint family— Manager— Powers of— 

Endorsing a Bundt payable to the family, 

i „ T . h ® m9D “8er ol a Hindu family has a right 
°*J mtn.gemont to eDdone a 
Huud. made paya b| e to the family. (Atdwr 
Rahim and Phillips, JJ.) Nabayanaw 

Ohbtty 0. Ohidambabam Chbtty. 

121.0 410. 

discharge. 0 ^ ,ami, ' i ~ iIana 0‘r- Power to give 

m ^..?° rtga 5 e exe . oated favour of the 
nianager and a minor member of the 

Ihmily oan validly be diaoharged by the manage! 
Vol. HI— 70a 
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alone to the debtor on reoeiving the mortgage 
money. ( Kanhaiya Lai, J.O.) BHEO OHABAN 
Das v. Bbij Bahaddb binoh. 26 O C. 288 — 

1924 Oudh 161. 


Joint family— Manager— Powers of — 

Discharge by payment. 

The manager ol a family oarryiog on busi- 
ness iD the interest ot the family as a whole 
oan give receipts and compromise or discharge 
olaims ordinarily incidental to the business, 
and this power can bo ezeroieed even after a 
deoree in favour of himself and other members 
of his family has been passed. 33 Ail. 272 
(PC.l.Bef. tKanhaiyalal, A. J.O.) AJODHIYA 
PBA8AD «. YASEIN ADI KHAN. 20 1 0 457 = 

16 O C. 140. 

Joint family — Manager— Representation. 

Join! family— Manager —Representa- 
tion in suits. 


In oases like a foreolosure suit, the Manager 
of a joint Hindu family so effectively represents 
the other members that the family as a whole 
is bound by tho result of the litigation, f Lord 
Moultcn ). SHltO 8HANKAB RtUv JALDO 
Kunwak. 86 All. 883 =18 O W N 988- 
16 M L.T. 178 --(1914) M W.N. 698- 
1L.W. fltB-20 O.LJ. 282-12 A L.J 1173= 
16 Bom. L R 810 = 24 I 0. 804 = 
41 I A. 216 (P.O.). 

[On Appeal from 83 All. 71 = 7 1.0 902 = 

7 A. L J. B45. 


so\ni rainuy — Manager— Representa- 
tion— Atts of manager when binding on. 

II a Manager aots in hiB own individual 
oapaoity and not gua Manager, the minor 
members are not liable nor is their share of the 
family property liable. (Sir John Edge). 

babwant Singh v. rev. Rockwell 
CLANCY. 34 All 298 = 39 I A. 109- 

(1912) M.W N 462 = 11 H L T. 344 = 
9 A L.J. 609-18 0.L J. 478-16 0 W.N. 077 = 
. 23 M L J. 18-14 I 0 629 = 
14 B m L.R. 422 (P Q.J. 
[On Appeal from 28 All. 808 = 
(1906; A.W.N 117 = 8 A. L J. 274 ] 

“ J° in [ family— Manager— Representa- 
tion — Negotiable instrument — Liability of 
other members of the family 

The manager of a joint Hindu family is not 
lie agent but represents the family in all 
dealiogs with outsiders aod on a negotiable 
instrument drawn by tho manager, the other 
numbers of the family would be liable even 
though he did not sigD the instrument. 46 O. 
663, Dist ; 28 M. 697, Foil. (Piggott and Walsh 
JJ). Kbibhnanand Nath khabe i> Raj/ 
RAM. 20 A. L J. 233-1622 ill. 118 


Joint family— Manager— Representa- 


tion in suit— Minors when bound. 


A suit was brought agaiust the adult male 
members ol a Hindu joint family on the basis 
ol a mortgage deed exeouted by them and a 
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deoree was obtained. The mortgaged property 
was foreclosed and the decree-holder obtained 
possession of it. In a suit by a minor member 
of the family to set aside the deoree on the 
ground that he was not a party to the prior 
suit. Held , that he was fully represented in 
the former litigation : and that he wa9 not 
entitled to any relief on the mere ground that 
he was no party to the former suit unless he 
proved that the loau was not taken for a family 
necessity. ( Tudball . J.) KATWAROO SlNGH 
v. Dharam Deo Singh. 29 i.o. 926. 

— Joint family— Manager - Representa- 

tion of other members. 

Under ordinary ciroumstanoes and in the 
absence of fraud or collusion, the managing 
member of a pint Hindu family is entitled to 
transaot the business of the joint family and 
represent the members of it. (Richards, C.J. 
and Ban*rji t j ) Daya 8BANKAB v. Hublal. 

87 All. 103 = 27 1.0. 497 = 13 A.L.J. 21. 

Joint family— Manager— Representa- 
tion in suit — Minor, 

A deoree passed agaiost two Hindu brothers, 
the elder being the Manager of the family and 
the other a minor, oa a mortgage executed by 
their father for a just debt is binding on both 
and the minor brother wa9 properly represented 
in the suit. (Banerjee and Rafique. J J.) 
Laohbmi Shank \r v. ram agyan Missir. 

21 1.0. 192. 

— Joint family— Manager— Representa- 
tion is suit. 

Where the adult members of a joint Hindu 
family appear as plfls. or de.'ts. the presumption 
is that they ac6 acting as Managers on behalf 
of themselves and of the minor members of the 
family who had not jcined in the suit. 34 All. 
549 ; 34 All. 57 J, Ref. ( Pijgottand Rafique , JJ.) 
Krishna Jiva Tewari v. Bishnath. 

34 All. 618 = 16 I 0. 392 = 10 A.L J. 217. 

Joint family— Manager— Representa- 
tion in suits— Other ynembers if necessary 
parties. 

The tendency of medero decisions e3peoially 
those of the Judicial Oommittee is in favour of 
recognition of the representative oharaoter of 
the mana ger of a joint Hindu family governed 
by the Mittk^bara law. though the question 
must bo deoided in each individual oase or 
special elass of oa6es. subjeot to the operation 
of relevaut statutory provisions. (Miokerjee and 
Chotsner , JJ ) KALIPADA Das v RAJA 8ATI 
PRASAD. 35 0 L J. 234 = 27 O.W.N. 372- 

1922 Gal. 468. 

—Joint Family — Manager — Represent- 
ation in suit— Liability of co parcener not 
impleaded. 

The Manager in a suit against him on a 
mortgage clearly ropcesonts the interests of 
minor members impleaded in the suit and 
where the plaintiff creditor is not aware of the 
existence of any oo parcener interested in the 
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equity of redemption the minor oo-paroenera 
are bound by the deoree passed therein. 
(Mookerjee and Beachcmft, JJ.) RAGHOBAM 
Singh v. Rajani Kanta Banerjee. 

29 1.0. 782 = 21 GL.J. 482. 

~ Joint family— Manager — Representa- 
tion in suits , 

The Manager can alone sue in respeot of a 
debt due to the family. (Jenkins. O.J. and 
Mookerjee , J.) BHOLA ROY v. JUNG BaHa- 
DOR 8INGH. 22 1.0. 798 = 19 C.L.J. 8, 

— ^ — Joint family — Manager— Represent- 

ation in suit— Ex parte decree against son — 
Subsequent suit by son to set aside decree — 
Effect -Redemption -Right of . 

Although a Mitaksbara eon born after the 
execution of the mortgage of the family pro- 
perty by bis father for a legal purpose is bound 
by the transaction yet the effeot of his birth is 
to vest in him a part of the equity of redemp- 
tion, and so he too is a neoeesary party to a 
suit by the mortgagee. In euoh a oase the 
father should not be appointed as the guardian 
ad litem of the minor son as there is a coofliot 
of interest between them. A deoree got ex parte 
against the minor son who is not properly 
represented when the suit by the mortgagee 
oan be set aside by him and be is entitled to 
get a deoree for redemption. (Mookerjee and 
Carnduff, JJ.) BaLKISHAN LALt> TOPESWAB 
SINGH. IB G.L J. 446 = 14 I 0 849 = 

17 0 W N 219. 

Joint family— Manager— Representa- 
tion in suits— Suit on mortgage in which he and 
other members of family interested. 

After the death of a Hindu in whose favour, 
a mortgage bond was exeouted odo of the heirs, 
who was the managing member oould sue on 
the bond without joining the other mombors as 
plfle. ( Spencer and Phillips , JJ.) ANNAMALAI 
PATHAN v. VaNGAMUDI. 39 1.0. 427 = 

8 L.W. 120. 

Joint family— Manager— Representa- 
tion of minor members— Mortgage suit. 

Where a Hindu father exeoutes a mortgage 
under oiroumstanoes that will bind bis own 
share, the oreditor is not disentitled from bring- 
ing a suit merely by reason of the fact that ho 
purports to execute the document also as guar- 
dian for his minor sons. 41 Oal. 727, Dis. 
(Sadasica Aiyar and Napier , JJ.) 8UBRAH- 
MANIA AIYAR V. BIVaSUBRaHMANI A AIYEB. 

(1919) M.W N. 837 = 92 I 0 931 = 

10 L.W. 180. 

Joint family— Manager — Representa- 
tion in suits. 

In suits by or against managing members 
of joint families, it is not neoossary to state in 
disiioot term3 that he is suing or is being sued 
as Manager or karta. 3l All. 549, 22 M.L.J. 
45, Ref. A managing member of a joint Hindu 
family oan sue and be sued on be half of the 
family and oan also enter into a compromise in 
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the ooutee of the euit relating to a joint family 
transaction if ia in the interest of the family 
to do so. 36 All. 883; 17 W.R. 104 ; 93 All. 272, 
Ref. to. I8tuart, J.O and Kendall , A J C.) 
8BBO DUDARE MlSRA V . BRU BHUKBEN 
Lad. 25 1.0. 849 = 1 0 L J. 433. 

Joint family— Manager— Representa- 
tion in suit— Family debt — Other members not 
necessary parties. 

The head of the family ie oompetent to 
maintain a suit for a debt due by the deft, to 
the money lending business, belonging to the 
‘family, on a pro note eieouted by the deft, in 
favour of the plfl. ’a unole, who at the time was 
the bead of the family, and the other members 
of the family need not be joined as plffs., 
although the Court had a dieoretion to add them 
as delta.. to enable it oompletely and effectively 
to adjudioate upon all the questions involved in 
the case. 9 l.C. 799 P.O., Pol* *Piggott , A J.C.) 
Bishambab Nath v. Indar Basa. 

101 0.200 = 14 0.0.127. 

— Joint family - Manager— Representa- 

tion in suit* 

In a mortgage suit the interests of the mem- 
<here of tho family are ffleotivtly represented by 
their joint Managore. ( Coutts and Das , JJ.) 
BAIJ NATH GOKNKA v . DALIP NARAYAN 
SINGH. 1 P.L.T. 882 = 68 I 0. 489 = 

1920 Pat. 261, 

—Joint family— Manager— Representa- 
tion in euit . 

All members who at the time of suit repre- 
sent a joint family must be joined as plaintiff 
in a suit on a debt due to joint family. [Mullick 
and Atkinson , JJ.) Rombsh Chandra v. 
BHUYAN BRASHER, 39 I 0. 228 = 

1 P.L.W, 346. 


“ ; — Joint family— Manager— Representa- 

tion %K suits. 

The manager of a joint Hindu family repre- 
sents the joint family inoludiog minor mem- 
bers in suits by the family agamst a treapasaer. 
But it is donbtfal whother he so represents in a 
unit under Bengal Tenanoy Aot. (Bharfuddin 
and Roe , JJ.) Muhammad Badiq v . Khbdan 
fcAD. 1 P L J. 134-86 I.o 117- 

2PLW. 368 


Joint family — Manager— Right to 
exclusive Poiseitlon. 

— ; —Joint family — Manager — Rig /a t 
txoluuve possession . 

Where a certain property mortgaged to plfl 
by the managing member woa in his posses 
sjon, tho deft, another membor of tbo family 
who bad acquiesoed in the aotion of plff. ouste. 
a tenant put in by the plfl. and took foroibl 
and exclusive possession of the property, Th 
plfl. eued for possession and ejeotment. Thi 

IS!!!? a dfloree tot possession 
tield 9 that plfl, oould not ejeot deft, and obtait 
exclusive possession. - IBatfen, O J.O.) Ra 
OHOBA v, ZIBOO; >11 1.0. 687-7 N.L.R, 83 


HINDU LAW— Joint family— Partnership. 

Joint family— Manager— Right to Sue. 

Joint family— Manager— Right to sue 

— Parties— C.P. Code, 0 . I, r. 1. 

Where the deft, passed a promissory note in 
favour of plfl., who was the eldest member of 
the joint family for money due to the joint 
family and the plff. sued as the manager, held 
that as the deft, dealt with the plfl. alone 
though he knew that the loan was from joint 
family funds the other members of the family 
will not be necessary parties 36 All. 383 
(P.C ) and 33 All. 272 (P.C.) Eipl. f Fawcett, 
J.) RAMNATH v. RamBAO. 64 1.0 £66 = 

23 Bom, L R. 1139. 

Joint family— Manager— Right to sue 

for a deM due to the family . 

The managing member of a j >int Hindu 
family oan maintain a suit for a debt due to 
the joint family. 35 Mad. 695 ; 36 All. 383, 
Rel on. (Krishnan, J ) Subramania 

GURUKKAD V. RAMAKRIBHNa 4IYAR 

18 L\IT 81-1922 Mad. 407 (1). 

Joint family— Manager— Right to sue. 

Manager alone can eua tor debts doe to the 
family and need not implead other members as 
parties. ( Benson and Sundara Aiyar, JJ.) 
sheikh Ibrahim t> Rama Iter. 

38 Mad. 683-21 M L.J 908-10 1 0 874- 

<1911) 1 M.W.N. 442. 


Joint family— Partnership. 

Joint family— Partnership— Manager 

—Family, if liable. 

The members of a joint family and their 
joint property aro not liable on the death of 
their managing member for the debts 
inonrred by him in a partnerahip business 
nbioh he did not enter into, in a representative 
oapaoity or show himself to be the head of the 
joint family. (Piggott and Ryves, JJ ) 
Khabidar Kapra Co., ltd. v Daya 

&ISHAN, 

43 All. 110 = 56 1 0. 705-18 A.L.J. 937. 


e/oinf family— Partnership— Death of 

one member— Contract Act , S. 253 110). 

Joint ownership in a trading business, 
through tho operation of Hindu Law between 
the members of a joint Hindu family is not 
exaolly the eamo as an ordinary partnerahip 
arising oat of contraot. The rights and liabili- 
ties of 00 parooners in a joint Hindu family 
firm must bo determined with reference to the 
Contraot Aot, and the genorol rules of Hindu 
Law whioh Roverns I he family and therefore 
the death of one of tbo co parceners does not 
dissolve a family partnership. 5 Rom. 38 : 96 
0*1. 849 ; 37 P® m - ,B7 - Rof- (Sanderson, C.J., 
Woodrcffe and Mocketjee, JJ.) RAOHDMALL 
u. Laohman Das. 38 I.Q 378m 

20 O.W N, 708. 


Joint family- Partnership— Assets . 

t*5 M # .in * 1 immo *«Mo properly of tfa 0 
joint family bad no couneotion with th& 
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partnership business carried on by the mem- 
bers bd d the same was not liable in exeoution 
of a deoree against the partnership. (Scott- 
Smith and Wilbetforce, JJ ) RAJDULABI v. 
Pala MAD. 50 1.0. 132 = 44 P.W.R. 1019, 

Joint family— Partnership— Death of 

manager of Bindu family- Effect. 

Where a father, as manager of a joint 
Hindu family is partner in a firm his death 
will not dissolve the partnership as the family, 
as a persona, cooticoes to be a partner. (Shads 
Lai and Le Bossigncl, JJ.) Narain Das v. 
Ralli Brothers. 61 PR 1915 => 

31 1.0. 43 = 136 P.W.R. 1918. 

Joint family— Partnership— Each can 

exist independently of the ether , 

There may be a family trading partnership 
independently of a joint family in Hindu Law. 
and in a suit against the former evidence of 
the existence of a joint family ought not to bo 
allowed to be given. (Shah and Beadon, JJ.) 
amar Nath v. Gurdas Mal 

94 P L R. 1914 = 22 1 0 716 = 
63 P.W.R. 1914. 

Joint family— Partnership— Dea'h of 

member . 

A Hindu joint family firm is not exclusively 
governed by the Contraot Act but is subjeot to 
tbe general rules of Hindu Law according to 
which death of one does not dissolve family 
partnership. (Ccutts Trotter and Srinivasa 
Aiyanqar . JJ.) RAMNATHAM CHETTY v. 
YEGAPPA CHETTY. 19 M L T. 66 = 

(1916) M.W.N. 81 = 32 1.0 427 = 

80 ML. J 211. 

Joint family— Partnership— Liability 

of son on death of partner , 

Where a Hindu 6on already liable for tbe 
father's debts under tbe Hindu Law succeeds 
his father as a partner of a firm tbe presump- 
tion is that be makes himself liable for tbe 
previous debts of the firm. « Wallis and Sada- 
siva Aiyar , JJ.) 8UBRAMANIA CHETTY v . 
BOMASUNDARAM CHETTY. 24 1 C 86. 

Joint family -Presumption. 

Joint family— Presumption— Entry of 

widow's name in revenue papers. 

The mere fact that a widow’s name was 
entered in the revenue papers does not neces- 
sarily raise the presumption that ehe is tbe 
widow of a separated Hindu. tLindsay and 
Sulaiman, JJ.) UMan SHANKER v . Mt. 
AISHA KHATUN. 43 A. 729 = 1924 All 88. 

Joint family— Presumption— Property, I 

Bo loDg as a family is joint, every portion of 
the family property is joint family property it 
is .immaterial in whose Lame, tbe property 
elands in Reveooe papers. When tbe brothers 
are joint, their widows are presumed to be 
joint. ( Griffin , J ) SHRI OHAND v. Bubaj 
KUVAB. 9 1.0. 146. 


HINDU LAW— Joint family — Presumption. 

Joint family — Presumption, 

Where property stands in the name of a 
female member of a joint Hindu family, there 
is no presumption that it is joint family pro- 
perty and not her absolute property. Where 
title deed is in her name, the person who sets up • 
that the apparent is not the real state of things 
must prove. tAlookerjee and Chotmer, JJ.) 
Bbubanmohini Dari v. Kumudbala Dasi. 
28 C W N. 131 = 39 0.L J. 140 = 1924 Cal. 467. 

Joint family— Presumption — Jointness 

— Property in the name of son- in- 2a to. 

The presumption of jointness of the family 
property does not stand, if the property stands 
in the name of a non-co parcener, such as a 
6on-io-law. ( Mookerjie , A.C.J. and Fletcher , J.> 
Pbotap Chandra v. 8arat Chandra. 

33 C.L.J. 201 = 62 1.0 348 = 28 O.W.N. 644. 

Joint family —Presumption —When 

cannot be relied upon. 

Tbe presumption of jointness of a Hindu 
family cannot be relied upon where the dis- 
puted property was in the possession of the 
person under whom the defendant olaimed and 
was ostensibly his property at tbe time of his 
death. ( Holmwood and Chapman , JJ.). 
Pbotab Chandra v. Barat Kamini Debya, 

Si I 0. 90. 

Joint family — Presumption — Joint • 

ness. 

Incases of joint Mitaksbara families there is 
a presumption of jointess of their property, as 
well as of tbe business which they oarry on. 
Tbe onus is on tbe person setting np a property 
as bis own to prove it. t Fletcher . J ) O.E GREY 
v. Walker Gowabd A Co. 18 I G. 788- 

40 Oal. B23. 

Joint family— Presumption of joint- 
ness. 

The presumption in tbe oase of Hindu fami- 
lies is in favour of jcintness. Where a guardian • 
was appointed for three minors who consti- 
tuted a joint family, and after each one 
attained majority bis share was given to him 
aod during their minority as well as after- 
wards the accounts of tbe inoomo were kept 
separate in the name of enob minor and after 
all tbe brothers attained majority tbe income 
was divided among them and one of them 
admitted that he bad no ooncern in tbe pro- 
perty of aoother brother, held, that tbe pre- 
sumption of jointnesB was rebutted. (Broad- 
way and Abdul Raocf, JJ .) Gobind 8ahaiu. # 
Bal Kaub. 631 G. 88g. 

- — Joint family— Presumption of joint- 
ness. 

Tbe presumption is that every Hindu family 
is joint. Admissions by members as to the 
succession of widow in the family are incon- 
sistent with the theory of jointness. ( Reid, O.J* 
and Beadon , J.) Musammat RUKMAN v . 
Mussammat KIRPA Devi. 838P.L.R. 1913 — 

23 1.0. 134 = 209 P.W.R. 1918.. 
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Joint family— Presumption— Jointness 

— Onus. 

ft There is an initial presumption that the pro- 
perty of every Hindu family is joint, and this 
•presumption ie not rebutted by showing that 
the members dealt with certain paternal pro- 
perty aa their own and that in a will by the 
head of the family the members were mention- 
ed as having been divided. (Robetlson$ J.) 
•RaMU LAL V. H *BCnARAN DAS. 

162 P W.R. 1918-20 1 0. 562 = 
297 P.L.R. 1913 

— ■ — Joint family— Presumption— Jointness 

Separate living and dealing. 

Where two Hindu brothers have long been 
living separately and dealing with ebeir indivi- 
dual acquisitions separately and without 
reference to the other, the presumption as to 
jointnees in o Hindu family loses mnoh of its 
force. (Dhobley. A.J.O.) LAXMaN BOAT v. 
Banabai. 66 1 0. 906. 

Joint family— Presumption —Separa- 
tion— Proof. 

The ordinary presumption of jointnees of a 
Hindu family is displaced by the presumption 
from the admitted separation of certain mem- 
bers of the family and a person alleging joint- 
ness muet prove it by other means. Separate 
•messing and living does not neoeesarily 
indioate separation in estate espeoially where 
the members cultivate jointly and that they 
divided only so much produoe as was necessary 
for household purposes and kept the test for 
^purposes of ten den. ( Kotval, A.J 0.) BOA v. 
•DUKALU. 69 1 0. 609. 


— —Joint family— Presumption— Rebuttal. 

Mere definition of aharea in revenue and 
village records is not sufficient to rebut the 
presumption ol jointness and union in a Hindu 
.family. ( Lord Qhah ) NAGEBHAB v Oanbsh. 

7 O.L J. 48 = 42 A. 368 = 
88M.L J 621 = 18 A.L J. 532- 
56 1.0. 306 = 23 0.0. 1-22 Bom. L.R. 696 = 

28 U.L.J. 6 (P.0 ). 
[On appeal from 8 0 L J. 454- 

86 I 0 780 ] 

——Joint family — Presumption— Father 
—Transfer of properly— Minor sons joining in 
alienation. 


• Where a brother and hU two minor brothers 
under the guardianship of their mother 
-ereoute a transfer of joint family property, 
it may be presumed that the manager 
(brother) was not aoting as the Kavtha oi 
manager ol the family. But where a fathei 
makea a transfer and his minor sons ar< 
nominally joined, the presumption that may b< 
raised is that the transfer has been made bj 
the father: in hia capacity as manager 
-U>atal # J O ) JANO BAHADUR Binqh t> 
'Hanjit Singh. 10 O.L. J. 863= 1921 Oadh 111 

~~7 J 4 oint — Presumption — Non 
<** to existence of property. 

There is a presumption that a Hindu ioi 


HINDU LAW-Jolnt family — Rights of 
Members. 

and his father are joint in estate, but tbera ia 
no presumption that the joint family which 
they constitute possessed any properly at all. 

( Dalai and Simpson , JJ.) RAM RAJ BlNGH 
U. AVADH BEHARI LAL. 10 O L J. 235 = 

1624 Oadh 28* 

Joint family— Presumption— Minor. 

A very strong presumption arises that poetes- 
eion is taken ou behalf of the wards but it is 
not an irrebuttable presumption. ( Ashioorth 
and 8impson t A.J.Cs ) THaKUB Rudba 
pbatab Nabain Singh v. Thakub Nirman 
Prasad SINGH. 9 O L J. 852 = 1923 Oudh 61. 

Joint family— Presumption— Father 

and son . 

There is an initial presumption in favour of 
joiotness in a Hindu family and his presumption 
is particularly strong in the case ol a lather and 
his only sou. iDiniels and Lyle. A JC q .) MT* 
Parbati v. Baited Mahommad Hadi. 

9 O.L. J. 804-1823 Oudh 31. 

Joint family— Presumption-Evidence. 

The jointuess of estate is the priaoipal thing 
to be looked into to determine the jointness of 
the family. ( Lindsay A.J.O.) BlNDA PRASAD 
v. Gaya Prasad Singh. 18 I.C. 847. 

— ■ —Joint family — Presumption. 

A Hindu family is presumed to bo joint un- 
less the contrary is proved. (Miller, Q.J. and 
AH Imam. J.) RAMDAYAL M*HTOt>. UTTIM 
MaHTO, 46 I Q. 285 = 8 P.L.W. 122* 

Joint family— Rights of Go parceners. 

Joint family— Rights of co parceners 

— Milakshara . 

The interest of a member of an undivided 
Mitakshara family in the family property ia 
not individual property. iSir John Edge) % 
GOLXB 8INGH 0. RAJA SETH GOKOLDaS. 

40 Gal 7B4-I0I A. 117= 17 C.L.J 619 — 
17 C.W.N. 918=18 Bora. L.R. 618 = 
(1913) MW N 842 = 14 M.L.T. 88- 
9 N.L R. 117 = 19 I 0. 621- 
25 ML J. 179 (P.O.), 

Joint family— Rights of co parcener— 

Ancestral proper iy. 

A son baa from hia birth an indefeasible 
right in the joint family property and mere 
unfriendliness on his part doea not put an end 
to this right. ( Johnstone and fialltpan, JJ.) 
Bhib Nath t . alliance Bank op Simla, 
LTD, LAHOBB. . . 110 P.W.R. 1914- 

215 P.L.R. 1914 = 28 I 0. 480- 

3 P.R. 1910. 

Joint family— Rights of Members. 

Joint family— Rights of members— 

Mortgage suit. 

Where in a suit on a mortgage of jolpt 
family property all the members of the family 
were not made parties fceU, that aa no portion 
of the mortgaged uogetty pan be said to 
belong to any particular member of the family. 
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a deoree in respect of the interest of the 
®or!gsgor who was made a party oannot be 
given. ( Banerjea and Chamier , JJ.) 8HIAM 
oUNDAR LAL v. BDDDHU LAL. 

24 1.0. 252 = 12 A.L.J. 794. 

~~ Joint family — Rights of members — 
Redemption suit by manager in personal 
capacity. 

No legal proceedings in a mortgage suit not 
filed by the manager of a joint Hindu family 
expressly io his capacity as manager, short of 
notual redemption will deprive hie oo-paroeners 
of their right to redeem. (Scott. C.J. and Shah. 
J.) RAMOHANDRA NARAYAH V. 8HRIPAT 
RAO TUKOJI RAO. 40 Boro. 248 = 

33 1.0. 771 = 18 Bora. L.R. 33. 

Joint family— Rights cf members . 

A son born in a joint family takes an 
interest in the family property by reason of bis 
birth, and his olaim to interest io that pro- 
perty is based on his own rights as ho beoomes 
ft co parcener in that family at his birth. 
(Davor ani Rcbertson , JJ.) AHMEDBBAI 
HABIBHOY v. DlNSHAW Manekji PATIT. 

12 1.0. 813 = 18 Bora. L R. 1061. 

T Joint family— Rights of members— 

Right of one to build . 

Where the portion of the land on whioh the 
building by one member wa9 ereoted was 6uch 
that neither pirty could have exolueive U60 
of it without injury to the other, the other 
members, should have joint use of tho buildiDg 
with the deft, though the strict right 
of the plaintiff would have beeD to have the 
building demolished and to have the land 
restored to its origiual coudition as it wa9 
before the deft, put up the building, f Fletcher 
and Newbould , JJ.) atindra Mohan Ray 
v. Ramesh Chandra Roy. 40 I.G. 804. 

Joint family— Rights of members— 

Mortgage by some brothers of whole of family 
property -Suit on mortgage— Whether share of 
non-executant affected. 

Where some of the individual Hindu brothers 
mortgaged the whole property, a deoree 
obtained in a 6uit on the mortgage and the 
sale in execution thereof will only pas9 the 
interest of the mortgagor brothers and not of 
those who did not join the mortgage. 
(Mook'rjee and Roe , JJ.) GlRIJA Kanta 
CHAKBaBATTY V. MOHBB1M CHANDRA 
ACBARJYA. 20 O.W N 675 = 

33 1.0. 294 = 23 O.L.J 687. 

Joint family— Rights of members — 

Declaration of their title— Decree for possession 
— Court-fee. 

The plaintiffs governed as they are by Hindu 
Law are oo-paroeners and are not competent to 
sue only for a declaration of their title, 
but must sue for possession. Nevertheless, 
although declaratory deorees were asked for, 
the plaintiffs oan begivon deorees for possession 
nl the land if they pay the Court-fees required 


HINDU LAW — Joint family — Rights of 
Members. 

for possessory suits. ( Marlineau and Harrison* 
JJ.) Amir and Paulat t>. Khan Chand. 

1923 Lah. 26ft 

— Joint family— Rights of members— 
Decree against family property. 

Where there is a deore9 against the joint 
family property, ioolnding the separate property 
of a certain member of the joint family, ill 
follows that when that member quits the 
family all of hie property that remains liable 
for the satisfaction of the deoree is (1) bis share 
in the joint family (9) bis separate property 
6ucb as it was up to the date when he quitted 
the family. Separate property acquired Alter 
he quitted the family is not, and never oould- 
have been joint family property. [Le Rossiqnol 
and Campbell , JJ.) GOKUL Chand v. Firm 
of Hukam Chand Nathumal. 

3 Lah. 14 = 1922 Lah. 84, 

— ; Joint family — Rights of members — 

Injunction to one member against others. 

An iDjunotion cannot be granted to one- 
member of a joint Hindu family in possession 
of joint family property against others. (Oldfield, 
and Seshagin Aiyar , JJ.) BbiniVaSA. 
IYENGAR V. NABAYAN AIYANOAR. 

11 L.W. 606 = 86 I.G 608 — 
(1920) M.W.N, 364. 

— Joint family— Rights of members— 

Suit between members of the same family— Per- 
sonal interest of members . 

In suits between members of a family to- 
which no strangers are parties, eaob member 
must be considered to be litigating for bis own 
benefit and Dot for the benefit of tbo estate. 
39 Cal. 656 (P. C.), Foil. (Sankaran Nair and 
Spencer, JJ.) GOTEPATI 8UBBAMMA V. 
GOTEPATI NARASAMMA. 28 1.0 16 

27 M L J. 486. 

Joint family — Rights cf ynembers — 

Pro note in favour of a person— Survivors can 
sue— Principle of partnership . 

The survivors in a Hindu family can sue 
on a promissory note on the death of the 
member in whoeo Dame it was taken. Tho 
suit is maintainable not on the prinoiple of 
a family corporation but of a partnership. 
(Sadasiva Anar. J.) GOPALA IYENGAR v . 
Venkatakbisbna Iyengar. 

17 1,0. 748- (1912) M.W.N. 1227. 

Joint family— Rights of members— One 

member , tenant of holding— Olhey members it 
also tenants . 

Where one membor of a joint family is ten- 
ant of a holding his beoozniDg such tenant does* 
not make all the members of the family his oo- 
tenants, (Drake- Brockman, J.C.) JAGAN- 
NATH V. BBHABI. 69 I.G. 41ft 

Joinf family— Rights of members— 

Contract by a member of the family— Liability* 

of other member s. ' ~ 

Where a oontraot is made by a member of a- 
joint Hindu family, unless it ifl show*. 
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that that member was tbe maDBger of the 
family or that the oontraot was entered 
into in the course of tbe family business or 
that the other members derived a benefit frcm 
it tbe other members are not liable on ibe 
contract. (Lyle, A.J O ) RamdbIR SINGH 
v. Mata Prasad. 69 1.0. 840 = 8 O.L J. 617. 

Joint family — Rights of members — 

Mortgage for defending criminal case— Validity. 

The rule of Hindu Law which makes the 
acts of the manager binding on the family ia 
wide enough to authorise any member of the 
family to deal with the family property for tbe 
purpose of incurring debts for the family neces- 
sity. (Jwala Prasad and Ross, 33.) DHANOK- 
DHARI BINGH V. RAMBIBOH SINGH. 

1 P. 171 =-1922 P. 563. 

Joint family— Self acquisitions. 

Joint family— Self-acquisition- Blind- 

ing of separate property with joint property 
makes property joint . 

When members of a joint family, who have 
control ovor the joint estate, blend that estate 
with property in whioh they have separate inter- 
est, the whole property becomes joint. Whether 
separate estate is brought into a joint family 
aooouot or the Joint family property is brought 
into the separate accounts, the result is the 
Bamei The real question for determination is 
what is the conclusion to bo drawn whon peo- 
ple united, by bonds of olose relationship and 
living as a j>int family, draw for the joint 
family expenses out of a fund enriched by other 
contributions. If the members of a joint Hindu 
family confuse tbe income of their joint pro* 
potties with their separate properties, their 
Intention presumably is that ihe properties 
acquired with such mixed-up funds arc for tbo 
joint family. { Lord Buckmaster ) RAJANI- 
KANTA PAL V. JAGAMOHAN PAL 

50 Oat. 439-44 M L J 501 = 
28 Boro. L.R 688-37 C L J. 815° 
(192 3 1 M.W.N. 438-27 0 W N 997° 
18 L W 887-9 0. & A.L R 803- 

BO 1. A 173° 
82 M L T. 149° 
L.R. 4 P C. 70-1923 P.O. 87 (P.O ). 

Joint family — 8el/-acQuisition— Bur- 
den of proof— Existence of nucleus . 

Where the existence of a nucleus of anoestral 
property is admitted the onus of proving that 
any of the family properties is tho eeU-acquisi- 
tion of a particular member lies on him, 
(Mr, Ameer AU), Rajangam aiyar t>, Raj- 
ANGAM aiyar. 81 M L.T 130 (P.O.) - 

16 L.W. 618- (1922) P.O 266° 
4 0 P L R. iP 0.) 88-27 O.W.N. 861- 
« ML. J. 748-37 0 L J. 435 - 21 A L.J. 400. 

■ 1 *Joinf family— 8elf- acquisition— Earn* 

•tipi of an 1,0.8. 

In the present oase the eatninge of an Indian 
oWI eervant were held to be partible property 
and liable for * family debts. Gains of loienoe 


HINDU LAW- Joint family— Self-acqulsi- 
Clone. 

made without any detriment to the father’s 
estate are not partible. Originally, to make such 
gains partible it was sufficient .that the earner 
wbb maintained out of the family funds duriDg 
his education. The rule is dow narrowed 
down to the specialised education only. The 
partibilily of suob gains does not depend upon 
causa p ronima nor is it negatived by tbe 
intervention of the personal elements of the 
individual coparcener’s character. Once a 
member is originally found to be equipped for 
the calling by a speoial training at the family 
expense bie eamiogs remain paitiblo through- 
out bis life. He can, however, sever at any time 
from the family on the looting of bringing his 
acquisitions into hotchpot without any liabi- 
lity as to future earnings. Tbe burden of 
proving that tbe gains are acquired without 
detriment to the family is on the acquirer. 
(Lord Sumner). AMar Nath v FIRM OF 
HDKAM CHAND NaTHU MaL 2 Lfth 40° 
48 1 A 162 = 23 Boro. L.R 671° 
19 A.L J. 249 = 40 M L.J 327° 

2 Pat LT 201 = 33 0 L J *85- 
29 M L T. 288= '1921, M.W N 178° 
28 Q.W.N. 934* 3 U P.L R. iP.G.) 12° 
14 L.W 433=60 1 0 379 = 
42 P W.R. 1921 iP.O ), 

[On Appeal from 20 71 P R. 1917° 
84 1.0 714 = 2 P.L T. 2C8 ] 

-Join* family— Self acquisition— Ohat- 
wali tenure— Enfranchisement 

Where lands forming a ghatwali tenuro are 
enfranchised from service and granted to the 
Ghalwal, tbe properties so granted are the 
cell-acquisition of tbe grantee. The other co- 
parconera aro not entitlod to any interest in it. 
(Lord Phillimore.) DURGA PRASAD BINGH 
V. TRKB1N1 BINGH. 48 Cal 882° 

45 I. A. 281 = 21 M L T. 407° 
28 0 L J. 808 = 9 L W. 80° 
48 I 0. 527 = 21 Boro. L.R 869 JP C ). 

Joint family — Qel/* acquisition— Gains 

of learning or science . 

There is no authority in the MilakBbara 
that the gains made as a pleader’s clevk or 
broker or money-lender personally, and without 
tbe aid of the joint funds, by a member of a 
joint family who received an ordinary eduoa- 
tion suitable to his position as a member of the 
family to whioh ho belonged, should in law be 
regarded as partible, and not as his self acquir- 
ed property. Tbe expression “ gain* of 
science " dooa not apply to gains whioh are the 
result not ol the eduoatino received at tbe ex- 
pense of the joint family but of tbe peouliar 
skill, mental abilities and individual effort in 
applying and improving suoh education exec- 
oiaed by tho person educated at the expense ot 
ibe family. A mere general education preli* 
mioary to ibe acquisition of a specialised 
education does not constitute the earnings of 
joint family property. The question whether 
a member of a joint Hindu family onrrled on 
his business personally for his own benefit 
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■without detriment to joint funds or for the 
benefit of the joint family is one of faot to be 
determined on the evidence. Authorities on 
the eubjeot reviewed. (Sir John Edge) METHE 
Ram Ram Rakhiomal v. Ramchand Ram 
RAKHIOMAL. 43 Oal. 666 = 43 I A. 41 = 

7 L.W 381 = 22 C W.N. 377 = 
4 P L W. 197 = 34 M L J. 327 = 
20 Bora. L R. £66 -28 M L T 218 = 
16 A L J. 281=27 C L J 348 = 
(1918) M.W N 937 = 44 I C. 269 = 
12SL.R. 116 (PC.) 

[See the whole qaeBtton elaborately dealt 

with In 60 I 0. 379 = 
(1021) M W.N. 173 (P.0.).] 

— — Joint timily — Sell acquisition— Gov- 
ernment qrant . 

The Government in making a grant of an 
estate can determine the nature of the grant 
but if there are no epeoifio terms in the grant the 
surrounding oiroumstances may be taken into 
consideration. Where Government after confis- 
cation of joint family property on representa- 
tion by a member of the family being made 
makes a grant of the property, without any 
special conditions in the grant, the property 
continues to be joint family property in the 
hands of that person. (Richards, OJ. and 
Rofiqu*. J.) Baijnath Prasad 8inoh v 
Teg Bali 6ingh. 38 All 890 = 

38 1.0. 894 = 14 A.L.J. 913. 

Joint family— Sell-acquisitions— Gift, 

Property acquired by gift by one member 
must be presumed to belong exclusively to him 
even though the expenses of the marriage of 
that member were met out of the family funds. 

( Tudball and Rafique , J J.) GhAki Ram v. 
Debi. 29 I 0. 190 

Joint family — Self-acquisition — 

Nucleut — Acquisition by a member — Pre- 
sumption. 

There is no presumption that a family has 
any joint property or that property, found in 
the possession of any one member of a family 
is joint family property unless it is shown 
that the family as euoh possessed at least some 
property whioh could serve as a nucleus for the 
acquisition. ( Karamat Ewsain and Chamier, 
JJ.) RAM KI6HEN DAS V. Tanda Mal. 

83 All. 677 = 10 I 0. 943 = 8 A.L.J. 723. 

~ — Joint family — Self acquisition — Onus 

of proof. 

Certain members of a joint Hindu family 
who acquired property while the family was 
joint sued for a declaration that the property 
so acquired was their self-acquired property. 
Held, further more it is dear that if there was 
no presumption, that the property was self- 
acquired and the plfls. must show that it was 
their self-aoquired property, ( Richards , J.) 

Sabdhab Singh v. Bhopat Singh. 

10 1.0 125. 

-— Joint family— Self -acquisition— Pur • 
those at revenue sale. 


nation* 1 *** - family— Se)f-acqui,|. 

Purchase of joint family property at a sale 
by the Revenue authorities for arrears of 
revenue by a member of the family out of his 
self-acquired funds is not joint family property 
but is the sell- acquired property ol the member. 
macleod, C.J. and FawctU. J.) CHOKHU u. 
Tatya. 89 1.0. BB9-22 Bom. L B 1237. 


— Joint family — 

Nucleus — Onus of proof , 


Self- acquisition— 


Onus as to proof that property is selfaoqui- 
eition may be shifted to person so alleging by 
existence of nuoleus. 33 All. 677, Foil. 
[ Beaman , J.) Dwarka Prasad v. Jamna- 
DAS. 9 I.o. 918= 12 Bom. L.R. 133. 


- Joint family— 8elf- acquisition* 

Where the family is joint and there was a 
nuolnes of joint property the burden lies on the 
person setting up a case of separate estate. 
{Mookerjee and Panton , JJ.) Nib *RAN Chan- 
dra v. NlBUPAMA. 84 0 L J. 809- 

69 1 0. 478 = 26 0 W.N. 870. 


—Joint family — 8 elf acquisition — Daya • 
bhaga school . 

Under Dayabhaga, if one member acquires 
property during his father’s life time, tbo onus 
of proving that the property is not his self, 
acquisition but a joint family property lies on 
the person asserting it. tN>wbould and Abdul 
Majid. JJ.) NIBRAN CHANDRA6BN v. 8A8I 

bhusan ben. to I.c 729 


Joint family — 8 elf -acquisition— 

Common stock. 

Where two brothers of a Mitakihara family 
coming to Galoutta worked a« oooliea and out 
of the earnings purchased a house, no oonolu- 
eion that the house was acquired out of a joint 
family fund can be drawn in the absence of 
any evidenoe that the money earned was put 
into a common puree or treated as money 
belonging to the two brothers as members of a 
joint Hindu family. ( Fletcher and Teunon , JJ.) 
MOTI BOULI V BHAGAWAN MlSRI. 

39 I 0. 635. 

Joint family— 8elf-acquisi'ion— Gains 

made by a member — Separate amounts. 

When the unde at the time of bis death was 
a Tahsildar under the Punjab Government, 
and the plaintiff, was living with bis father-in- 
law in Ludhiana and was carrying on a 
money lending business there and be and hie 
unde were therefore living apart, and there' 
was no commecsality. Field, there would, 
therefore be no strong presumption that they 
were joint. The acquisition of distinct pro- 
perty, by a member cl an undivided Hindu 
family without the aid of joint funds is his 
self-acquired property, and is not subject to 
partition. Hindu Law texts regarding gains of 
soience establish it as a rule of Hindu Law 
that the ordinary gains of soienoe are divisible, 
when euoh soienoe has been imparted at the 
family expense, and aoquired while reoeivipg 
a family maintenance ; but that it is otherwise 
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when the eoieoce has been impacted at the ex- 
pense of persons who are not members of the 
acquirer's family. Acquisition, made as a 
Government servant, which ia kept quite 
separate from the joint family lands, is im- 
partible and he would doal wiih it has he 
ohoseo. When a person made deposits out of 
his separate acquisition in the Allianoe Bank 
of 8imla in the joint names of himself and of 
his wife and made them p*yab!e to either or to 
the survivor he intended that there should be a 
provision for his widow in case he died before 
her. i8cott-8mvh and Molt Sagar. JJ.) MT. 
Uttam Devi v. Dina Nath. 1923 Lah. 359- 

- Joint family — Self acquisition — Be- 

In a case of a joint Hindu family formed of 
father and hie only minor son, the initial 
presumption of the jointness of the property 
is rebatted by proof of ibe faot that the Nther’e 
property ia alJ self acquired. Property devised 
by will over which the testator had complete 
powers of disposal is self-acquired property io 
the hands of the devisee. ( Shadi Lai and Le 
Nossipnol, JJ ) AMAB Nath v. Goran 
Ditta Mae. i« p.r. lgia- 

13 1,0. 117 = 18 P.W.R. 1918. 


quest 


Joint family— 8elf- acquisition— Onus 
Presumption— Joint family with a nucleus — 
-Acquuttion by a member of a family . 

Whea the parties oooe formed a joint Hiodu 
lam; y the presumption of law ia that the 
family oontinued joint unless it ia ehown to 
•have beoome divided. Where a family is joint 
and there is nucleus from whioh property may 
ba acquired, presumption is that property 
aoqoired by aoy member is joint property and 

inn 0 -”“i le mu D 11,038 Wh ° Slle 8 e ‘bat it is Self • 

enquired. The more faot that any particular 

18 “ ‘ ha n “ me 01 0na or mote 0< ‘bs 
member does not warrant the aasumption that 

neiLn. ° “T 6 ac 5 ai8ikion of ‘ b « person or 

and „ not °< ^ whole o> the 
7 < 8eoU - Sr »'lh and Broadway JJ l 
NAnak ohand v Lacbman Dab. V ‘ 

62 P.R. 1917-401 0. 778- 
97 P.W.R. 1917. 
— — - Joint family Self-acquisition -Edu- 

Gaina of speoial education obtained at the 

saasirasyjif-™ 0 —-- 

09 P.W.R. 1018-70 ,nd 71 P.R. 1917. 
84 1,0. 714-1S4 P.L R. 1916. 

'by QoZfnwJj milv ~ 8al, -“* uUi{ ™-&™ 

w , Ba Rrant «d a Bakh and his 

«.«war»y and;, bequest *tlt to iha wlfe^l thj 
Vol. m-T06 


HINDU LAW - Joint family— Self-acquisi- 
tion*. 

Jagirdar could not be questioned by the rover- 
eiouera. ( Kensington and Rattigan , JJ.) MAYA 
DaS v. GUBDIT 8INGH. 116 P.W.R 1912 = 

18 l.C. 888 = 167 PL.R, 1912. 


Joint family— Selr acquisition — Ances- 
tral properly. 

Acqairoo property, moveable or immoveable, 
is ordinarily alienable according to the will and 
pleasure of the last full owner. Property 
purchased out of the inoome of father’s estate 
or with one’s own earnings independently of 
that estate, is not ncoeeiral. (fomtnyftro and 
Johnstone , JJ.l Karm Baksh v CQIRAGH 
DIN. 65 P.R 1911 = 104 P L R. 1912 = 

12 1.0. 862 = 190 P.W.R. 1911. 

Joint family — Self-acquisition — 

Natl [ukottai Chetly — Money recexvea for giving 
son in adoption— Enures to family . 

In the absence of a custom, money paid to a 
Nattukottai Chetty for giving his eon in adop* 
tion enures to the benefit of the whole family 
aad is not the self-aoquired property of the 
father. (Ayling and Odgers , JJ.) RAMA- 

bwamy Chetty v. Palaniappa. 

16 L.W. 636 - 1923) MWN. 841 = 

1924 Mad. 884. 

“ Joint family — Self acquisition — JJ*. 
purchase of property which has passed out of 
the family. 

Where a member of a joint Hindu family 
purchases with hie own funds property whioh 
has validly and voluntarily passed out ol the 
family by a conveyance, the property so pur- 
chased is the absolute and self-acquired property 
of the member. 5 M.H.O.R, 166, Ref. (Schwab*. 
O.J. and Wallace , J.j Magdoon Muhammad 
MARKAYAB V, MABLAYAN BANSILAL 

(1922) M. W N. 824 = 1923 M. 248. 


— — — doinf family — Self- acquisition — 

u lending of. 

. Ik 18 fP 0a * bo owner of an impartible 
estate, to incorporate bis self-acquisitions ia 

h | 8 n Z *X d “ r7 - D ( ^ , «' C ‘ J - and &"*hnan, 
J.) GURDSAMI PAND1YAN v. PAND1A OBINNA 

TbamBIAR. 44 Had. 1-89 H L.J. 829- 
(1920) H.W.N. 660-61 1 0. 242. 

S8 H L.T. 86S. 

Where lands oomprieiag the loam held by a 
“ a “ b *' of ** Hindu family are *nfranobi B ed, 
from the condition of Bervioe, ihey do not 
beoome partible amongst all the person, having 
hereditary interest in the office through 

hu“«ni l r ° m lb ®. oti * inal 8«ntee, but is parti- 
ble only among those who belong to the joint 
family of tho holder of tho offloe at the time of 
enfranchisement. 26 Mad. 399; 43 Gal. 1179 

wSZSZ ** 

(1918) 849-19 I. o! 290— 

« L.W. 61«. 
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Joint family — Self-acquisition — 

Presumption. 

In joint Hindu families the presumption is 
that certain property in question ie not the 
eelf-acquired property of a particular member 
where he had no separate fund and the acquisi- 
tion was not made with money belonging to 
himself. 26 M.L J. 248, Ref. (Wallis, 0 J. and 
Burn, J.) Dharnu Shetti v. DEJamma. 

5 L W 289-38 I.C. 292 = 
(1917) M W N. 635. 

Joint family— Self acquisitions — Con- 
version of, into family assets— Intention. 

Unless the father is proved deliberately to 
have intended to give up his full power of 
ownership over his acquisitions, the property 
oaonot be treated as joint family property. 
The following faots generally prove the conver- 
sion. (a) A clear declaration by the father. (6) 
A substantial contribution to the self-acquisi- 
tions having been made by the eons. Ic) 
Unequivocal conduct on the father's part 
showiog that the son was treated as an equal 
owner along with him. 14 Bom. L. R 237, Ref. 
Where a father and son trade together the 
son does not beoome partner with his father in 
tho business, but the business becomes joint 
family property of the father and the eon, and 
even the eons who do not take a prominent 
part iu the transaction are entitled as members 
of a joint family, iSaiasiva Iyer and Navier . 
JJ.) NARA81MHAPPA V. CBINNA KENCHAPPA. 

38 1.0. 244. 

Joint family - Sell acquisition — Pre- 
sumption-Separate property — Burden of proof . 

When there U no nucleus of joint property, 
property acquired by a member of a joint 
Hindu family ie presumed to be bis separate 
property and the plea that he threw it into tho 
oommon stock must be proved by him who 
m%kos it. The mere fact that ho lived with 
his eon in the same house and carried on 
business with h>m or eveu raised money for 
the purposes of the business by mortgaging that 
very property does not suffice to disobarge the 
onus. (Wallis, C J., Seshagiri Iyer and Phil- 
lips, JJ.) ETHIRAJULU NAIDU V. GOVINDA- 
RAJULU NAIDU. 32 1.0. 12. 

■ Joint family — Self acquisition— Pre- 
scription by one member. 

It must not be presumed that one member of 
a joint undivided family prescribes also for the 
benefit of the other oo-paroeners, Prima facie 
ho gets an absolute title. 9 Mad. 214 ; 16 
M-L.J. 66 ; 18 C.W N. 428, Diet. tOldfieldand 
Napier, JJ.) * VENKATACHELAPATHI RAO v. 
JAYARAMAYYA. 29 1.0. 483. 

Joint family— Self-acquisition — Onus 

of proof . 

If a oo-paroener, asserts that a particular 
property Sn his self-acquisition he must 
affirmatively prove that the property was 
acquired with the fruits of hie own exertions, 


unaided by family property. (Ayling and 
Tyabji , JJ.) MALAYAPPIEB V. PlOHAI ASABI. 

(1915) M.W.N. 208 = 58 I 0. 198 — 

2 L.W. 238. 

— Joint family— Self -acquisition — Pre- 
sumption— Nucleus. 

The acquisition of an individual member of a 
joint family cannot be considered to be the' 
joint family property unless there has been 
a nucleus of ancestral property whioh was 
utilised for suoh acquisition or the members 
have all thrown their joint earnings into the 
hotchpot with the intention of giving up their 
individual rights in them. Mere living together 
of the members of a family will ot make the 
joint owners of properties acquired by eaoh 
iodividual member. A Hindu joint family 
presupposes the possession of common property, 
33 All. 677 ; 6 W.R. (P.C.) 43 ; 2 Mad. 19,. 
Poll. (Wallis, C.J. and Seshagiri Aiuar, J.) 
AKKARAJU NABAYANA RAO V AKKARAJO* 
8ESHAMMA. 28 I.C. 33 = 27 M.L.J. 677. 


Joint family— Self -acquisition— Proof 

of— Sale in the name of a member. 

Beoauee title-deeds stand in the pi fif uame, 
the presumption is that they are his own 
acquisitions unless and until it is rebutted, 
tSankaran Nair and Tyabji, JJ ) GURU- 
6WAMI IYER v. Mari Chetty. 22 I.C. 832. 

— —Joint family — Self-acquisition— Oil) 
to a member by stranger - Presumption. 

No presumption is legally recognised thataf 
gift by a stranger to one individual member o* 
a joint family is in reality a gift to tbe family. 
tlsJH'iV, A . J C.) BATTOOLAL V. HIMMAT 
SINGH. I 0* 


Joint family — Self-acquisition— En- 
dowments of office— Income— Savings from— 
Berar Patels and Patwaris Law— Property 
purchased out of savings of emoluments of Pat- 
toari's office under . 

Uoder the Hindu Law property allotlod by 
the State to a person in consideration of tho 
dieebargeof particular duties or as payment for 
an office is prima facie impartible, even though 
the duties of office may beoome hereditary in 
a particular family. Property purchased out 
of the savings of }be inoomo of a patwari ie 
prima facie self-acquired property, aDd in the 
absence of any intention on the part of the 
acquirer to treat it as joint family property his 
oo-paroener cannot olaim a partition of the' 
same. Fields purchased by a Hindu patwari out 
of the savings of tbe emoluments of his office 
under tho Berar Patels and Patwaris Law, 
1900, are his self-acquired property, and on a 
partition of the joint family property, in the 
absenoe of any indication that he agreed to 
allow the fields to be treated as joint family 
property, his son has no right to olaim a par- 
tition of suoh fields. (Mi Mr a, A J.O.) ®® E 2 B oi l 
v. BHBIDHab. *3 1.0. 137-17 N.L.R. 97.. 
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HIHOD LAW— Joint family— Self-acquisi- 
tions. 

Joint family— Self-acquisition— Qi/t 

of— Ancestral property • 

In tbe absenoe of any express limitation or 
condition to the contrary all property obtain- 
ed by gift or devise bsooraes self-acquired pro* 
party in the bands of tbe donee or devisee. 
Consequently any property obtained by virtue 
of a gift from tbe father, grandfather or great- 
graDtfather would be self-acquired property in 
the hands of the donee if it was not ancestral 
property in the hands of donor or was acquired 
by him without any detriment to the joint 
estate. 26 B. 446 ; 33 A. 665. R?l. IKanhaiya 
Lai, 3.0.) Kanhai Lad v. Ram Ratan, 

23 O.C. 80 — (1922) Oudh 138. 


Joint family— Self-acguisition— Orant 

to manager . 

A grant made to the head of joint family is 
not necessarily a grant to the family. The 
onus 19 on the person alleging to be bo (Kan- 
haiya Lai and Daniels, A.J.Ca ) Mahadei 
Kunwab u. Bahu Rani. bo i.g 180 = 

8 0 L J. 83. 


— . --Joint family — Self-acquisit ions* -Blend- 
mo with family properly— Proceeding agauist 
the hipoiheca. 

Where the ancestral property of a joint Hindu 
family and some other property acquired at the 
oxponse of iho former property are Doth mort- 
gaged by the manager, the Court in equity 
may not allow the mortgagee to prooeed against 
the former property so long as the latter ie not 
exhausted if the latter ie available and adequate 
to satisfy the debt. {Stuart, J.O. and Kanhaiya 
Lai, A, J.O ) M0NE8B WAR BAKSH SINGH v. 
ARJON BINGH. 8 0 L J, 237 = 3* 1,0. 738=* 

19 0 0. 109, 


7" f<*™ilv-~Self-a<quisition— Proof 

of— Nucleus. 9 

If certain property ie to be regarded as joint 
family property, it must fall under one or other 
of three olasees (1) aooes'ra] property (i,*.). 
property inherited from a direct male auoeslor, 
(2) property acquirod by members of a joint 
family with tho assistance of joint funds or by 
joint labour and f9) property originally self ao- 
quirea but afterwards voluntarily thrown by the 
acquirer into the joint stock with tho intention 
of abandoning all aoparale olaims upon it. Very 
strong evidence la required to prove that the 
property falls under olase (3) and the mere fact 
that the acquirer and the other membereof the 
family live together is not sufficient to prove 
that the acquisition ie joint family property. 
(Lindsay, J.O, and Kanhaiya Lai , A, J.O.) 
Nabhndra Bahadur v. Abdul Haq, 

80 1.0. 216-2 O.LJ, 237. 


•tin* — Ooi 

mon stock— Presumption. 

p ' opetl > r w » a ▼« 
■m.H And the inoom. inanffioiant and whe 

,f®^ ara ““OBd (belt living separately at 
with each separately there i. no qaeetio 


HINDO LAW- Joint family- Belf-acqulsi- 

llom. 

of throwing into oommon etook or of abandon” 
ing their separate rights. {Kanhaiya Lai and 
Qabonadiere , JJ.) LAOHMI NARAIN v. RAM> 
DaYal. 52 1.0.887, 

Joint family — Self-acguisition — 

Bequest by father— Survivorship, 

Where self-acquired property is bequeathed 
to eons, it should be held by the eons subjeot 
to tbe incident of survivorship, and each son 
tabes an interest which passes to his heirs at 
his death uoli68 otherwise indicated by the 
brquest. Because a Hindu family is joint it does 
not necessarily mean that it is possessed of joint 
property also. The person who alleges that 
property is j )int must show that (hero was a 
nucleus around whioh the property accumu- 
lated. {Evans, J.C. and Lindsay, A.J C.) 
Rameswar V. Rukmin. 12 I C. 770 = 

14 0.0. 244. 

Joint family— Self acquisition — Pre- 
sumption. 

Property purohaeed by a member of a joint 
family is joint family property, if it wae 
acquired from the oommon funde of the family 
of whioh tho purchaser as a number possessed 
a share. Without uuob proof of the presumption 
that tbe property is joint family property 
caDDOt arise. (Evans, A. J.C.) GOPAL v . 
BISBUNNATH. 10 1.0. 64. 

— Joint family— Self acquisition— Fee* 

for officiating as priest— Nature of. 

Fees obtained by officiating as priests are the 
Belt-acquisitions of the member to whom they 
aropaid. (Couffs and Ross, JJ.) Tara PbA- 
8AD JHA BALI6KY V MaYA DRBYA. 

(1922) Pat. 91 = 4 O.P.L R (P.) 18 = 

1922 P. 30. 

——Joint family — Self-acquisition— Pre> 
sumption - Onus. 

Where a member of a joint family was 
living separate from his family, had a large 
fortune of his own and had been oarrying on a 
business on his own aooount for mauy years 
although be had originally eomo ancestral 
property it is impossible to Bay that the 
proceeds of tho business presumably belong to 
tbe joint family. (MiUer.Q J. and Mulhck, J.) 
adwat Prasad v. Radbika Raman Pra- 
sad Singh, 48 I 0. 694, 

Joint family — Setf-acquisilions — 

Father— Sale in execution of mortgage decree 
— Power of sons to redeem, 

Under the Mitakshara Law eons have no 
right to redeem tbe self-aoquired property of 
their father sold in exeontton of a mortgage 
deoree obtained against him. 90 All, 267, Ref. 
to. {Mullick and Kingsford, JJ.) Jahnavi 
Prasad Bingh t>. Ohabbrbam Dubby. 

88 1 . 0 . « 0 «* 

Joint tamily-8elf-acquisUion— Grant 

to a member . 

An anoient grant made . to a member of a 
Joint Hindu family moat be taken to be a- 
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HINDU L ft W— Joint family— 8elf»aoqaUi- 

tlODS. 

grant to the family and not to the individual. 
9 W.R, 658, Ref ( Roe and Jwala Prasad, JJ ) 
Durga Bai v . 8obha Singh. 34 1.0. 827. 

Joint family — Self acquisition — Bair- 

agis— Property acquired by-'G idisar' — Nature 
of. 

Any property acquired by a Gadisar of a 
'Bairaqi Mandir' must be regarded a* the pro- 
perty of the Mandir and not as his private 
property unless there is evidence that he had 
any scurce of wealth apart from the funds of, 
and contributions to, the Marhi which oame 
to him aF l Gadisar\ I Fa wcelt and Raymond t 
A.J Cs.) RAMDA V . AJUDHIADASR. 

03 I.G. 088 = 14 S.L.R. 137. 

Joint family — Separate property. 

Joint family — Separate properly • 

The presumption of law is that eaoh mem- 
ber retains for himself whatever he earns and 
that consequently when it is found that proper- 
ties have been acquired in the name of an 
individual member suoh properties are 
presumably tboir separate properties. ( Mook»r - 
jee and Carnduff. JJ.) NABAY/N Lal Gupta 
v . CHULHAN Lal Gupta. 14 1 0. 077 = 

18 O.L J. 376 


Joint family — Separate property — 

Inheritance by collateral succession — Nature of. 

If a person claims that he baa inherited a 
oertain property by right of collateral succes- 
sion, then such property does not form joint 
family property aod in respeot thereof its 
manager, as suoh, can neither eue nor be sued 
so as to bind the other members of the family. 
[Kanhaiya Lal J.O.) Hausla BAKHSH Singh 
V . RAJ BAKHSH BINGH and another 

4 U P LR. (0.0.) 47. 

Joint family — Surrender. 

Joint family — Surrender— Relinquish- 
ment by co- parcener — Consideration. 

To validate a relinquishment by a oo-par- 
oener of his interest in the joint family pro- 
perty it is not necessary that it ehould be 
supported by consideration however trfliog it 
may be. Nor is it necessary that the relinquish- 
ing co-parcener should be able to sapport 
himself otherwise by his own exertions. 
(Sadasiva Iyer and Napier, JJ.) VEERAMAL 
V , KAMU AMM*L. 80 I 0. 818=2 L W. 880 

[Also 26 1 0. 211 = 27 M.L J. 282.] 


Joint family— Surrender— Gift by a 

father— Consideration. 

A gift by a father of all his interest in the 
family property in favour of hie only eon being 
a relinquishment is valid and binding as it is 
supported by the consideration of natural love 
and afleotion. [8adasiva Iyer and Napier, JJ.) 
THANGAVELU PILLAI V . DORAI6W AMY 
PILLAI. 27 M.L J. 272 = 20 I.G 211 = 

10 M.L T. 891. 


HINDU LAW— Joint family— Sarvlvonhlp* 

Joint family— Surrender— Relinquish- 
ment— Effect of. 

A relinquishment of his share by a oo-paroe- 
ner in a joint Hindu family in favour of some 
members of the body does not enure to the 
benefit of those members only but enures to 
that of entire oo paroenary body. (Drake- 
Brockman . J.O.) Rao Vinayak v. Lakman. 

44 I.G. 81 = 14 N.L.R. 88. 

Joint family— Surrender— Gift by one 

member of his share in favour of another— 
Effect. 

A deed of gift exeouted by one of the two 
members forming a joint Hindu family in 
favour of the other, in respeot of his share of 
the properly or even the whole property only 
amounts to a surrender by the former of his 
entire interest in the family property in 
favour of the latter. 16 All. 369, Ref. (Stuart 
and Kanhaiya Lal A.J.Cs.) BAKHTAWAR 
Bingh v Ram Bingh. 30 I C. 44 = 

80 L J. 289. 

Joint family— Survivorship. 

Joint family — Survivorship— Death of 

one member. 

Where one member of a joint Hindu family 
wbioh has acquired au oocupanoy tenure dies 
the tenure devolves on the remaining members 
and therefore 8. 22 of tbe Agra Tenanoy Aot 
does not apply to tbe oase. (Tuiball and 
Sulaiman, JJ ) MENDYA v JHURYA. 

42 AU. 608 = 18 A.L J. 769 = 87 I G 272 = 

2 U P.L.R. (A.) 287. 


Joint family— Survivorship— Death of 

one representative . 

If one of the many representatives appointed 
by a joint Hindu family dies, tbe surviving 
representatives continue to represent the 
family. Wboro a bond is exeouted in favour of 
three members of a joint Hindu family and one 
of them dies the survivors can sue a bond as 
they sufficiently represent the family. (Ric/i- 
arda, C J. and Rafique, J.) Ram KI8HOBE u . 
PABME8HBI. 83 1.0. 123 = 14 A L J. 288. 


joint /amiiy— Survivorship— Avplica- 

i<V. 

Cue pnnoiple of joint tenanoy ie unknown to 
ndu Law except in the oase of oo-paroenary 
ween members of a joint family. [Raramat 
Msaitt and Chamier, JJ.) KlSORl OUHIAN 
MUNDBA DUHIAN. 38 All. 608 = 


Joint family- Sw vivor ship— Co-parce- 
ner— Attachment of share— Before judgment — 
Judgment-debtor dying before execution . 

Whore a oo-paroener's share in joint family 
property has been attaohed before judgment and 
he dies after deoree but before the exeoution- 
applioation, tbe right of survivorship ifl not 
defeated. The right will be defeated only by an 
attachment efleoted in hie lifetime under a 
deoree against him for his separate debt and a 
sale subsequently held under the attachment. 
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though be dies before the execution salr, 
(Batchelor and Shah . JJ.) BUBBAO MANGESH 
OHANDABVAKaB v. MAH*DRVI Manji 
BHATTA, 38 Bom. 105-21 I.C. 830* 

18 Rom. L R. 848. 


Joint family — £urt>ipcrsh»p — Death 

of co-parcener, 

A member of a joint Hindu family, leaves no 
estate when ho dies and the surviving co-par- 
ceners do not inherit any estate as his heirs. 
They become owners in their own right and by 
the extinction of the interest of the 
deceased. (Davar> J,) JANKIBAI v. BHRI* 
NIVAS GANESH VALSANKAB. 88 Bora. 120 = 
20 I.C, 833-18 Bom. L R. 684. 


Joint family— Survivorship — Interest 

at birth and interest acquired by aurtnuorahip. 

After the death of the grandfather and the 
father, there remains no distinction between 
property vesting by birth and by survivorship 
so as to necessitate the deoree'heldsr proceed- 
ing first against the interest of the grandfather 
and the father at the time of the death and 
then against the interest of the grandson. 
34 Cal. 736, Diet. (Cox and Chatttrjee . JJ.) 
Ramdeo Prasad v. Gopi Korbi. 

16 C.W N. 383 — 18 O.L J 283-13 I.C. 349. 


T Joint family— Survivorship— Succes- 
sion certificate , 

A succession oertifioate is not necessary to 
enable survivors to sue for debte due to a de- 
ceased member. ( Johnstone , C.J ) Gubditta 
MAL v. DHAfelMAL, 31 1C, 904. 


- Joint family— Survivorship — Attach- 
ment before judgment . 

Attachment before judgment followed by 
deoree precludes the acorual of title by eurvi- 
yorship as against the attaohing creditor. 17 
; 4 804. Ref. tfankaran Nair 

anaAyUng, JJ.) Mcthuswami Cbetti « 
OhcnammaE.. 21 I.C. 320-26 ML J. 817. 


— t ami h— Survivorship— Money 

advanced— Presumption — Suceesaion Certifi- 
cate Act, 8. 4. ' 

The Buooeeaion Oertifioate Aotdoes Dot apply 
*o the coileolion of debts advanced from ioiDt 
family fuDds there being in snob oases no olaim 
to property by suooeseioo but by survivorship. 
( Lindsay . J.C.) BYED MOHAMMAD NaDI o. 
MUBAMaT PABBAT1. 18 I Q. 328 

Joint family— Trade. 


Trade— Business not of 
the joint family minor net liable— Others liable 
V parties to contract. 

i n inVla«;1 ,e tb °,i SW * bat Bome “embers of a 
joint family oould esoape from liability to per- 
form contracts entered into by them' on the 

OODkrMta wer « not such as 
would bind the joint family and that they had 
no property other than that whioh was the dm 

family, it Would "L.™,".,, 


HINDU LAV — Joint famlly-Trade. 

for every person with whom they sought to' 
make a contract to assure himself that the 
business to whioh the proposed oootraot wouldi 
relate was business of the joint family, and 
that no member of the joint family was a 
minor. Under such circumstances, it would 
be difficult to oarry on business with persons 
who happened to be members ol a joint family 
of the Province ot Madras. But the minor's 
interest in tbe joint property of the family will 
not be affeoted by any deoree against the other 
members in traneaotions whioh are in the 
course of aDy family busmees. (Sir John 
Edge.) 0ADASIVA MDDALIAB v. HAJEE 
Faker Mahomed Sait. 44 M L J. 396 = 

17 L W. 288-37 0 L J. 669 = 
92 M L T. 99 = 27 0 W N. 877 = 

1922 P C. 397. 


Joint family— Trade— Starting of a 

new trade— Ancestral trade — Liability of minor 
numbers • 

The distinction between an ancestral business 
and one started after the death of tbe ancestor, 
a9 a eouroe of partnership relations is patent. 
In the one oase these relations result by opera- 
tion of law from a succession on the death of 
an anoeetor co an established business with the 
benefits and obligations. In the other, Ihey 
rest ultimately oo contractual arrangements 
between the parties, It is not competent to 
the Karta to impose on a minor oo-paroener tbe 
risks and liabilities of a new business started by 
himself: consequently a creditor of the new 
business cannot make the minor's share of the 
family properties or in tbe ancestral business 
liable for tbe debts of the new business. (Sir 
Lawrence Jtnkins.) Banyasi Charan Man- 

DAEi V, KB1SHNADBA BANERJI. 

43 MX J 41-20 A L J. <09 = 
24 Bora. L R. 700 = 49 Cal. 560= 
18 L W 836-80 M L.T 228 = 
(1922. M W N. 3*4-26 C.V.N. 864 = 
88 O L J. 498 -L R. 3 P.0 139 = 
49 I, A 109= (19*2) P C. 237, 

Joint family— Trade -Manager— Re- 
presentation in sutts— Other members , if neces- 
sary parlies— Addition of junior members- 
limitation Act % 8 . 22. 

Mtmbere ol a joint Hindu family who aro 
«ne sole managers of the family business are 
oompetent to enter into oontraots in their own 
namea end euo on tbo said oontraols, and it is 
not neoessaty that in thoee suite they should 
join the other members of the family as co-plfl. 
Whore id snob a suit the other membors who 
were nnneoessary parties are addod after the 
period of limitation, the suit is not liable to be 
dismissed as barred under 8. 22 of thn 
LimUation Aot, 6 Mad. 87 1 Appr ; 6 Oal. 816* 

?r U '!, d »} , A 4 ' 14 A "' 634 and 18 Mad -99. Diet! 
(Lord Robson.) KlBHRN Prashad v Har 

NarainBINQH. 83 All 272-38 I A As. 

1°,V„ 8,, " 8U J 28?- 

M . L T 8*8-13 O.L J. 8*3- 
„ , 31 M.L.J. 878-13 Bom. L R. 809 — 

9 1.0. 189- (1911) 9 M.W.N. 890 (”g.). 
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Joint family— Trade— New business 

by manager— Liability of minor members . 

If the manager of a joint Hindu family 
opens a new busioees at the cost of family 
property, a minor member is not liable in 
respect of bis share for debts inonrred in the 
business. ( Richards , C. J. and Rafigue, J.) 
Hab BILAS v. SHANKEB LAL. 36 1.0. 402 = 

14 A.L.J, 821, 

Joint family — Trade — Manager — 

Contract s - Liability of others — Starting of new 
business— Profits— Self-acquisition — Rights of 
others . 

A joint family firm must be regarded like 
any other joint family asset. If a business is 
oarriel on by any one or more members of a 
joint Hindu family for the benefit of the entire 
family, and there are other members who do 
not actively participate in the conduct of the 
business or are minors aod such business had 
been originally established to the detriment of 
the family property and banded down heredit- 
arily then the resultant liability of all the 
members of the family would be referable to 
the notion of managership by one or more 
members for the benefit of the rest in the usual 
sense in which the relation of the manager and 
other members of the family have often been 
aooepted aod defioed in the Courts; the liability 
of the members not actively oonoerned in the 
conduct of the business would be restricted to 
the share of eaoh suoh member in the joint 
family property. It might be doubted whether 
any personal liability beyond that, can attaoh 
to members of the family not actively oarrying 
on the business, not in the commercial sense 
of partners, and, therefore, not parties to any 
contracts made with the firm as a firm. If 
one or more members of a joint Hindu family 
start a business of their own not at the expense 
of the Hindu family nor with the intention of 
sharing its profits and losses with the other 
members, tho position of the members so carry- 
ing on joint family business and their liabilities 
to tbo other members have to be regulated with 
referenoe to the extent to whioh the conduct of 
suoh a firm and the resulting profits fall w.thin 
the legal notion of self-acquisition. ( Beaman , 
J.) JOHARMAL Ladhoobam V. Chetram 
Hari 8INGH. 39 Bora. 718-28 1.0 338 = 

17 Bom. L R. 293. 


■ Joint family — Trade — Contract — 

Necessary parties. 

The only necessary parties to a suit on a 
joint family business contract are the actual 
contracting members. Minor members who 
take no share in the business are not necessary 
parties [Scott, C J. and Russell. J ) 

NENSEY v. KESHOWJI. 37 Bonr $40 = 

17 1.0. 193-14 Bora. L R 840 


Joint family — Trade— Guardian — 

Powers of guardian— Trading family . 

1 i A guardian cannot embark on a new trade at 
any rate without the sanction of the Court, so 
as to make the minor liable for debts. A karta 
of a joint Hindu family has power to manage a 


HINDU LAW— Joint family -Trade. 

trade started by bis anoestor, like any other 
family property whioh has descended from the 
anoestor. The powers of a guardian are more 
limited than those of a karta of a joint Hindu 
family. If the karta of a joint Hindu family 
ohooses to apply under the Guardians and 
Wards Aot, for being appointed a guardian of 
the minor and has been appointed as such 
guardian he comes under the oontrol of the 
Court aod can no longer exeroiee tho power of a 
karta. A distinction is to be drawn between 
an ancestral trade and a new trade started 
after the death of the ancestor by the Manager 
cl the family, and not one between the same 
line of business and a new line of business. 
iN. R. Chatter jee and Ntwbould, J J .)• Krish- 
NADQAN BANERJI V. 8ANYASI CHARAN 
Mandal. 23 C.W.N. 600 = 81 1.0. 397 = 

29 0 L.J. 280. 

Joint family— Trade— Minor members 

—Liability. 

A minor member of a joint Hindu family 
carrying on an ancestral trade is not personally 
liable for partnership debts. Hia liability is 
limited to his ehtre in the trade assets. 
( Chatterjee and Smiths, J J.) KHRTBA 
MOHANPODDAR V. ASWAN! KUMAR 8HAH. 

49 1.0. 667 = 22 C.W.N. 488. 

Joint family— Trade— Minor members 

— PosiUon of. 

A Hindu infant who on the death of his 
father beoame entitled to an interest in joint 
family business does not neoessarily beoome a 
partner on the business. Hia liability should 
be limited to his share in the assets of 
the business. 26 Cal. 349, Foil. iHolmwood 
and Chapman , JJ.) ANATH BANDHU V . 
BIPIN BEHARI. 19 10. 6. 

Joint family — Trade — Manager — 

Powers of. 

A person oarrying on a family banking busi- 
ness as Manager oao not only enter into oon- 
traots aod give disobarge so as to bind his 
oo parceners but may also 6ue and be sued in 
his own name without the others being made 
parties to the suit. ( Carnduff , J.) GANPAT 
V. BALaMUKUND. 13 1.0. 206. 

Joint family — Trade— New business 

started by Karta— Right of Karla to raiss 
money on joint properly. 

Wbero a new business is started by the Karta 
of a family and it is for the benefit of the mem- 
bers of tho family the joint property in liable 
for tbo payment of any money that has been 
borrowed by the Karta for suoh business. 
(Broadway and Zxfar Ali, JJ.) Chala Ram 
v. KlSHEN CH AND. 1923 Lah. 462 (2). 

Joint family— Trade— Presumption- 

Business of a member. 

There is no presumption that a business 
carried on by a member of tho joint Hindu 
family is a joint family business. Toe oous is 
upon tho plfl. to prove that the Manager of is 
joint Hindu family was a partner not in his 
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HINDU LAW- Joint family— Trade. 

individual oapaoity, but as a representative of 
the whole joint Hindu family. (SeoK’Smifh 
and Abdul Raoof , JJ.) Bant Ram v Kedar 
Nath. 56 1 0. 409 = 2 Lah L J. 7*7. 


- — Joint family— Trade— Minor members 

— Liability . 

Debt contracted by adult members of a 
joint Hindu family wbiob carried on a trade 
doeg not bind the minor members unless it is 
shown to be for the benefit. (Rafficau. C.J.) 
HAM Dhan Das v Ramji Das. 50 1.0.215. 

Joint family— Trade— Minors— Liabi- 
lity of— Assets ot business. 

The presumption was that the two brothers 
were both partners in the firm which was 
carried on by the adult brother and in suoh 
oases the presumption is that they are members 
of a joint Hindu family. There was nothing 
in the circumstances of the case to draw a 
distinction between the arrets of the firm and 
the other property of the family so far as the 
liability of tbo minor cleft, was ooncerned. 
< Raitigan and Chevis . JJ.) Wadhawa Shah 
V. Rattan Grand 189 P L R 1915- 

30 1.0. 813 = 126 P W K 1916. 


Joint family— Trade— Shop in name 

Of two brothers . 

It does not follow from the presumption of 
jointnoes in Hindu families that all the 
properties owned or shops started by individual 
members of the family belong to tbo whole 
family jointly. <Sco/f-Sm»f/i. J.) Habishan- 
EBB v . Babu Ram. 241 P.W.R. 1918 = 

10 1.0.746 = 78 P L.R. 1913. 


-———Joint family— Trade — Shop in name 
of individual member— Liability of others. 

Where two out of five members of a joint 
Hindu family exclusively started a shop in 
their individual namoB in a village other than 
the aoooilrrtl one. Held, that the other members 
aro not liable to pay the prioe of goods supplied 
to that shop. {Robertson and Beadon, JJ.) 
Subaj Kumar v. baldko Das. 

18 P R 1918 = 23 P.W.R. 1918- 
18 1 0, 701 = 60 P L.R. 1913, 


Joint family— Trade— Contract with 

managing members — Suit by whom to be 
brought— Parties, other members if necessary. 

The managing members of a trading firm 
WHU whom the oontraot is made are entitled to 
aue for compensation for breach of oontraot 
Without joining other members in the suit. 

CArtlis, JJ.) BADRIDAS V. SANTA 
oINGH. 8 PR 1012-11 P.WR 1912 = 

18 1.0. 873 = 87 P L R. 1912. 

~ Joint family — Trade — Liability of 
miners, # 

Where monies are borrowed for the purpose 
of an anoeatral business carried on by the 
members of the joint family, all the membere 
of the family, inoluding minors are liable for 
(be repayment of such sums, to the extent of 
their .bare in the whole family property a. 
distinguished from their shares in the Besets of 


HINDU LAW- Joint (amity— Trade. 

tb« business. [Abdur Rahim. O.C.J. and 
O-gers, J.) THAMMANINA CHINA LAKBHMI- 
NABaSIMBAM . v. AKARAPU VENKANNA 
ClNNAH. 

38 M.L J 65-11 L.W. 65 = 27 M L.T. 83- 
33 1.0. 61= (1920, M.W.N 112. 

Joint family — Trade — Liability of 

members . 

Semble. — In a suit by a creditor to recover a 
debt contracted by the Manager of a joint 
Hindu family carrying on a trade, the onue te 
on the member of the family to show fcho debt 
ie not binding on them. 34 Bern- 72, Ref. 
(Wallis, C J. and Ayling, J.| GURUSWAMI 
Nadan V. Gopalaswami Odyar. 

42 Mad. 629 = 36 M L.J. 663 = 9 L.W. 547 = 
60 I.O. 775= 1919; M.W.N. 301. 

~-Joinl family — Trade — Liability of 

minor son for debts contraced anting his 
minority— Contract Act , 8s. 247 and 248. 

Chief Justice and Spencer, J. (Sudastua 
Aiyar, J. ( dissenting) If in a joint Hindu 
family having trade lor its ooonpatioD, the 
father starts a business and incurs debis for the 
conduot o! suoh business during his son's 
minority, the son is not personally liable for 
such debts though he continued to take an 
active part in the business after he became a 
major. Tbe son on attaining majority, cannot 
be adjedioattd an insolvent in respect of suoh 
debts. The rights ol the minor do not depend 
on any agreement on hit) part or on hie admis- 
sion by tbe other members of tbe family to tbo 
benefits of the partnership and 8s. 247 and 
248 of the Contraot Act are not applicable. Per 
Sodasioa 4 ipar, J. Both under tbe Hindu 
Law and under 8. 248 of the Oontraot Aot. the 
son oo attaining majority booame personally 
liaole for the debts in question, (Wallis, 
O J.. Sadasiva Aiyar and Srenctr, JJ.) THE 
Official assignee of Madras v. Pala- 
NIaPPA OHetty. 41 Mad. 824 = 

85 M L J 478-0 L W 580 = 
11918) M.W.N. 731-42 1 0. 220 = 

24 M L T. 316. 
[On Appeal from 20 M.L.T. 569- 
36 1.0. 787- (1917) M.W.N. 180.] 


— -Joint family— Trade-Minors - Liabi- 
l*ty for debts of manager. 

Debts ooptraoted by the Manager of a joint 
Hindu family for tbe purpose of a trade carried 
on by him for the bornfit of the family in part- 
nership with a stronger aro payable out of a 
minor a interest in the joint family property. 
The liability of tbe minor member is not 
restricted to bis share in the partnership assets 
uoder 8 247 ol tbe Oontraot Aot but arises 
under the Hindu Law and tho joint family 
properly re liable for tbe debt. S5 Mad. 699 
Diet, i S?3hi0ir» Aiyar and Napier, JJ.) 
DHULIPADr.AH KANAKAM V Nandipall! 
Venkataraju. (19181 M W.N 44- 

43 I 0.78-7 L.W. 218 

,T7Z^ J< * nlfa ™ ilv ~~ Tradt -- iIa *a<ier-Power 
to continue a tomt family trade— Trading com 
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— Trade debts- Liability of minors— Ancestral 
family property and trade assets. 

The managing member of a joint family 
whoee members belong to a caste whose caete- 
calling is trade in certain articles is justified in 
continuing that caste-calliDg for the benefit of 
the family. The mother who is also guardian 
of a minor oan continue such joint family 
business in which the minor was already 
interested. In the case of a trading caste or 
family the ordinary presumption is that the 
entire family credit and all the joint family 
properties are embarked in the business 5 L. W. 
341, Foil ; 35 Mad. 692, Dist. There is distinc- 
tion in principle .between an ancestral trade 
carried on by the father and that oarried on by 
the managing m-mber. ( Ayling and Sadasiva 
Iyer , JJ ) Malaiferumal Chettiar v. 
arunachala Chettiar. 41 1 0 224 = 

6 L.W. 417. 

Joint family— Trade — Liability of 

minor members. 

If money was borrowed for an ancestral 
business carried on by the members of a joint 
family all the members of the family inoluding 
the minors are liable for suoh money to the 
extent of their share in the family property 
and not to the extent of their share in the 
assets of the business because the family 
property i9 swelled by the profits of the business 
carried on the oredit of the entire property of 
the family. 35 Mad. 692 5 34 Bom. 72, Re»; 
22 Mad. 166, Dist. (Abdur Rahim and 
Srinivasa Iyengar, JJ.) MUTHAYA PILLAI v 
TlNNEVELLY QOUTH INDIAN BANK. 

87 1.0. 230 = 5 L W. 341. 

» Joint family — Trade . 

Minor is liable to the extent of his share in 
the family property. 5 L.W. 341 ; 37 I.C. 290. 
Per Phillips , J. — The minor is personally 
liable for the trade debts incurred sinoe he 
beoame a partner. (Abdur Rahim and Phillips, 
JJ.) PALANIAPPA CHETTY V. OFFICIAL 
ASSIGNEE OF MADRAS. 20 M.L T. 563 = 
80 I 0 767 = (1917) MWN. 160. 

Joint family — Trade — Liability of 

members. 

AH the members of a joint Hindu family 
oarrying on a trade in the family name are 
liable on a promissory note executed by the 
manager of the business for a debt due by it to 
the promisee or his assignee. (Couiti Trotter , 
J.) AYYASAWMI PILLAI V. GURUS'WMI 
NAICKEN. 83 1 0. 091 = 8 L W 468. 

[Also 28 I.C 343.] 

Joint family— Trade — Widow's power 

to conduct. 

A trade and its goodwill are valuable property 
and a widow is not bound to wind up a family 
trade in all oaees without regard to circum- 
stances. Debts inourred to carry on the family 
business are debts of necessity binding a rever- 
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siooer. (8adasiva Aiyor and Napier , JJ.\. 
The South Indian Export Co.. Ltd. v. 

T. 8UBBIER. 28 M.L.J. 026 = 29 I 0. 057= 

(1918) M W.N 488.. 

Joint family— Trade— Presumption- 

Assets— Natiukotlai Chetti . 

The presumption among the Nattukkottai 
Chettis is that they make no distinction be- 
tween trade assets and joint family properties. 
It may, however, be rebutted by showing that 
proprietary rights of individual members have 
been kept distinot from the common trade 
assets. 27 M.L.J. 631 ; 27 M L.J. 654. Foil. 

( Spencer and Seshagiri Iyer, JJ.) BANK OF 
Bengal v. Ramanadhan ohrtty. 

28 I 0. 260 = 11910) M.W.N, 180. 

— Joint family — Trade— Minor — Liabi- 
lity of— Assets ot the minor . 

Unlike the oaae of the minor who is a- 
member of the joint family oarrying on 
businees, a minor who is the sole proprietor is 
□ot bound by the aots of his guardian unless 
they are done for his benefit, where the business 
of a minor is oarried on by bis mother as 
guardian through an agent. The creditors 
have no direct reoourse against the minor or bis 
estate and can prooeed against the assets only 
in so far as the guardian is entitled to indem- 
nity out of the assets and even here only where 
the guardian aoted properly and not otherwise. 
The oreditor cannot reoover if the gnardiAn has 
given power to an agent to draw bills in favour 
of this agent and is deceived by the fraud of the 
agent and has to aooount to the minor himself*. 
3 Cal. 738 ; 5 W R 797, Rel. Wallis and 
Munro, JJ.) Banka KRISHNA MURTHI V . 
Bank of Burmah Ltd 38 Mad. 692 = 

(1911) 1HVN 383 = 
21 M L.J. 620=11 I C 79 =11 M.L.T 80. 

Joint family— Trade— Minor— Liabi- 
lity of. 

A minor member of a joint family upon 
whom an anoeetral trade has deaoended is 
bound by all aots of the manager of the adult 
members acting as managers which are necess- 
ary to carry on that trade. But where a busi- 
ness is not anoostral a minor member is not 
□ eoe3sarily interested in a business oarried on 
by the major members of the joint family of 
whioh be is a member* A minor member of a 
joint family cannot become a partner in an 
ancestral business unless he takes active steps 
to be reoognised as suoh after attaining major- 
ity. A minor member of a joint family firm 
oan only be liable to the extent of the assets 
and income of the business (Drake Brock man . 
J.C. and Findlay, A J.C.) PADAMBAJ v. 
GOPIKISEN. 38 I 0. 129.. 

- Joint family— Trade— Presumption. 
There is no presumption that a joint family 
has capital (or money-lending and no presump- 
tion that a business oarried on by a oo-paroeoer 
family business. [Drake- Brockman % J.G4 

VlTHAIi v. SIVA, 10 1.0. 933-8 N.L.R. 8*. 
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Joint family — Trade— Debts— Cre- 
ditor's rights . 

The debt inourred by a manager of the joint 
family ie binding on alt the members when it 
is contraoted for carrying on business or trade 
on which the family exists, as he bas got an 
implied authority and the creditors are not 
bound to inqaire into its necessity, {Lindsay. 
J.O.) Ghanshyam Das v. Habdei. 

32 10. 380 = 2 O.L.J, 582. 


——Joint family — Trade — Manager — 
Power to borrow— Necessity. 

Where a joint Hindu family carries on a 
business or profession and maintains itself by 
means of it the manager has an implied author* 
ity to oontraot debts for its purposes. The 
creditor is not bound to inquire iuto the Ooan- 
oee of the business as long as the debts are 
required for the business. The power to contraot 
debts is incidental to the oarryiog on of the 
business from whioh the family derives its means 
of subsistence aud support and the whole 
family property will be liable for the debts, 
[Kanhatya Lal t A.J.C.) BABA Din v. Hanb- 
BAJ. 2 O.L.J. 55-27 I.C 567-18 0.0, 84. 


— Joint family-Trade - Liability of 

other members. 

The manager of a joint family has an implied 
authority to do whatever is best for all concern- 
ed and the test in eaoh oase is to see whether 
it was a transaction into whioh a prudent 
owner would enter in order to benefit the estate. 
The manager of a joint Hindu family may 
embark in money londing business in the 

ordinary .oourse of management and for that 
purpoge sell a property whioh brings no inoome 
to the family. But the ebebait ot an idol may 
QOt do so, for it is not in the ordinary oourse 
of management ot the debutter property, and 
5ft 0 ?,. -mount to a breach of trust. 

80 AU. 437 ; 40 Mad. 709 ; 48 Cal. 797. Kef. 

ioT J T^ri ildaM1, 1 8HEOTHAL SINGH v. 
ABJUN Dab. 1 P.L.T. 135-86 1 0. 879- 

1920 Pat. 185. 

1 

« Joint family— Trade— Assets, 

? r °P ar *y > 8 not of the assets 
?nJL hB j J °T n x k flrm - 8 L. B R. 119. 

wrmond, J.) o. a, M. K. Ohktty Firm u. 
K. P. Chbtty Firm. 31 I 0. 271 - 

8 L B E. 112. 

ot 

In case of a joint Hindu family firm, rights 
of M-par'enera cannot be dealt with erolueively 

Folf M e J 6D r *2 tho Oonltaiot Aot. 6 All. 38. 
tapoo u fl < ’ atld Baywurd. A.J O ) 
TAPOO Mal v . MBNGIf MAL. 10 I.C. 978- 

4B.LB. 260. 

Joint family bnalnua. 

‘ flM CONTBAO® ACT, 8B. 289—261, 

Vol. m-70c 


HINDU LAW— Limited owner. 

Legal Necessity. 

See Hindu Law. 

(1) ALIENATION. 

(at Debts. 

(3) Joint Family. 

Legitimacy, 

See Hindu Law- Succession— Illegiti- 
mate son. 

Legitimacy— Connection between man 

and woman, nature of— Burden of proof. 

Where the oonoeotion between a man and a 
woman is permanent, it is presumed to be not 
adulterous, and the burden ot proving that the 
oonoeotion ie adulterous and involves oriminal 
oflenoe lies on bim who raises the oontention. 
ISaefasma At yar and Napier, JJ.) PALANI 
AMMAL W. KUPPUSWAMI GOUNDAN. 

62 1 0.769 = 13 L.W. 511, 

Limited owner. 

——-—-Limited owner — Compromise— Ante- 
cedent title, rtoognilion of —Compromise not an 
aixenaixon. 

A compromise ot disputed claim to property 
arrived at with a limited owner is not an 
alienation by her. The compromise reoognisae 
and gives eSeot to the antecedent title ol the 
parties and is binding on them. (Ameer Al%.\ 

KHt S N « I «i L ££ t ’ - GoBIND Krishna NAbain, 
33 AU. 356 = 88 I. A. 67 =» 18 0. W.N. B45 = 
8 A.L J. 882 — 13 G.L J 578 = 
13 Bom. L R. 427 = 10 M L T. 25- 
(1911) 1 M.W.N 432 = 10 I.C. 477- 
81 M L J. 646 (P.O.). 
(On Appeal from 28 All, 487;, 

Limited owner— Compromise- Effect 

on reversioner. u 

Where a Hindu lady io poase,6ion of her 
father s estate as limited owner compromises a 

St™ d r by th ® revor8i °“« without 

Id l um ^ h en ° e “ Dd BVen be,oro a Gordian 

ad- litem ol her minor eon was appointed, and 

I? t 8 hI <BU i \° f V ha ‘ °° 1 m P ,0 “i' 8 R'ves away ball 

tin 11 ** ab80lute| y 10 ‘ h8 plfl., in the suit, 
the compromise can in no sense be said to be a 

settiement ol a 6ona Sde family suit and it is 

not binding on the ultimate reversioner. 

(Ryvis and Qokul Prasad, JJ.) N a rain 

Bingh t>. Rajkumar Singh, ’ ***** 

20 A.L.J. 251-44 A. *28 -L R 3 A. 229- 

«22 All, 217. 


7 Limilsd owner— Execution of decree- 

invalid eutrendtr. 

Where a surrender by a limited owner in 
favour of the reversioner is found fiotitious or 
imfieotual, her life interest oould he sold in 
execution of a deoree against her. (Gofcui 
Prasad and Stuarf, JJ.i BHUP SlNQH « 
Jhamman SINGH. 4 U.P.L.R tAJl.)f t I 

. , . . . 1922 Ail. 16a 

- Limued owner.— Woman's estat. 

Power to Wnd the estate • Mate— 

ilJiSdlwn ?h“ da WidoW oa olh81 lomxl, 
limited owner borrow, money forth* puspott 
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of the estate on a simple bond and subsequently 
executes a mortgage, giving the security of 
estate, for the payment of tbe debt, it is within 
her power to bind the estate in this way. 
( Tudball and Sulaiman, JJ.) BHUP SlNGH v. 
Jhamman. 64 I C. 630= 19 A.L J. 881. 

Limited owner— Powers of— Lease ol 

land. 

A Hindu female limited owner cannot give 
permission to plant groves on a piece of land 
without hxiDg the rent so a9 to make it binding 
on the reversioners, i Rafljue, J.) JUGAL 
KlSHOBE V. GOMTI KUAB. 25 I.C. 280. 


Limited owner— Nature of esta f e — 

Daughter dying after decree — Right to execute • 

There is no distinction between a daughter 
in possession of her father's estate and widow 
in possession of her husband's estate ; where a 
daughter obtains a decree for possession of her 
father’s estate and dies before execution tbe 
next heir of her father can execute it. {Rich 
ards, C.J. and Banerji, J ) Mahadeo 
SINGH v . 8HEO KarAN BlNGH. 

39 All. 481 = 21 I C. 464 = 11 A L J. 796. 

— Limited owner— Decree against. 

Whether a decree againstl imited owner binds 
tbe estate or not, depends on the frame of the 
suit, the judgment and the deoree. ( Mookerjee 
andNewbould, JJ.) Punit Nabayan 8ingh v. 
Raj kunabiGodavabi Koebi. 32 I 0. 580 = 

22 0 L J. 400. 

Limited owner— Compromise— Aliena- 
tion— Widow— Necessity— Perpetual lease. 

In suite to set aside alienation for want of 
legal necessity the test is, whether tbe purpoee 
for which the alienation was made was proper 
or legitimate. The propriety of the transaction 
depends os the oiroumstances of eaob case and 
necessity is only one of the teats of propriety. 
The validity of a lease by way of family settle- 
ment is not affeoted by the oiroumstances that 
the grantor of tbe lease was a limited owner in 
possession with qualified powers of alienation. 
(Jenkins, O.J., Mookerji and Holmwood, JJ.) 
UPENDBA NATH BOSE V. BlNDESHRI PRA- 
SAD. 20 O.W.N, 210 = 32 1.0. 468 = 

22 O L.J.402. 


- Limited owner— Waste— Relinquish- 


ment. 

A relinquishment by daughters of their rights 
of inheritance to their father’s estate does not 
amount to waste of the original estate to justify 
the Court in considering whether the estate 
should be taken out of their hands. A Hindu 
lady has an absolute right to alienate the 
estate for her life to an outsider. That will not 
entitle the reversioner to oome in and p’cad 
waste and insist on the estate being brought 
into possession by the Court. {Chvly and 
Walmsley, JJ.) Sababjit Pbatab Bahadur 
V. BHAGWAT KOEBI. 30 I O. 673. 

•Limited owner— Decree against - 


Execution against whole estate— Necessity 
J?roof of. 


HINDU LAW— Limited owner. 

In execution of a personal deoree against a 
Hindu woman with a limited interest in the 
estate obtained upon allegations that tbe debt 
was incurred for legal necessities, tbe deoree- 
bolder in order to make the estate liable iB 
entitled to adduce evidence to prove tbe 
necessities for which tbe debt was oootraoted. 
(Shar/uddin . and Coze. JJ.) GAJADHAB 
PERSHAD SAHU V . BINDU BASH*NI PER- 
SHAD. 29 1.0. 181. 

Limited owner— Gilt- What paises. 

A limited owner each as a widow or daughter 
cannot by any act of gift confer greater rightB 
than ebe herself possesses. ( Kensington and 
Raitigan , JJ ) KlSBUN DEVI v 8HIB 8ABAN, 

77 P R 1914 = 28 I C 697 = 217 P.L.R 1915, 

Limited own»r — Mother inheriting to 

son— Surrender to her grandsons on latter 
undertaking to discharge debts — Two distinct 
partial surrenders — Validity. 

Where a mother inheriting to her son trans- 
ferred in 1670 a portion of the estate to her two 
daughters and in 1890 transferred tbe other 
portion to her daughter's e r ns on the Utter 
undertaking to dischatge her debts, held, that as 
tbe mother bad parted w th the whole of the 
interest, the surrender, being bona fide one and 
not a deviee to partition the estate, is good 
though it wa<> effected by two distinot acts. 
Qu<x r e. — Whether the alienations made by a 
widow for purposes not binding on tbe estate 
are affected by ibe surrender. ( Wallis , C.J. and 
Oldfield. J.) VENKATA RAJAGOPALA 8UBYA 
RAO O. VENKATA 8URYANARA YANA. 

II L.W. 29 = 41 M L J 208-04 1.0. 488- 

(1921) M.W.N. 431. 

Limited owner — Partition— Daughters 

— Rights of survivorship if extinguished . 

Where daughters succeeding to ibe father's 
estate, partition tbe properties among them- 
selves they must be deemed to have given np 
their right to sucoeed by survivorship- to the 
estate of the sister who may die subsequently. 
(Sadasiva Iyer and Napier, JJ.) AHMELU 
AMMAL v BALU AMMAL. 16 M L.T. 592 = 
(1919) M. W N. 26 = 261.0. 453-28M.L.J. 685. 

Limited owner— Partition— Effect. 

Partition between limited owners consisting 
of mutual relinquishment of their respective life 
interests in portions of tbe estate iB valid to 
prevent the survivor from olairoirg tbe pro- 
perties relinquished. 29 M L J, 365 = 22 Mad, 
622. Pol. 8uch relinquishment is not bad under 
8. 5. of tbe T P. Act. (Sadasir* her and 
Spencer. JJ ) Bubbammal v Krishna Iyeb. 

22 1,0. 399-26 M L J. 479. 

Limited owner— Acquisition — Pres- 
cription — Woman's estate. 

When a Hindu woman's possession is adverse, 
the question ol her animus possidendi must be 
either iD her own right or as heir to some one 
else. The latter is tbe ordinary presumption. 
Thestridhan heirs must specially show that 



1109c 


CIVIL DIGEST. 1911—1993. 


11100 


.HINDU LA®— Limited owner, 

she aoqoited the title by prescription and there- 
fore it mnat descend to them. \Sundaralyer, J.) 
Jure, Pbvttlfati Sbsayya. 11 H L.T. 261 = 
13 1.0. 403 — ll912j M. W.N. 515. 

— —Limited owner — Xature cf estate — 
Woman's estate — Creation of % by agreement. 

A woman’s estate can be created in favour o' 
a female quite ae much by contract of parties 
or by grant as by inheritance It is competent 
in an undivided Hindu family ter a co-parcener 
to grant to a deceased brother’s widow the 
share of her hnsband which the latter would 
have obtained on^ partition. Such an estate 
would be held as an ordinary widow's estate oj 
the grantee. (Binson and Suniara lytr, JJ.J 
MBDA YEN'KiMlIA V- MlTTA CHELAATIAH. 

36 Mad. 4S4-12 M.L.T, 233 = 
15 1,0. 17 = 23 M.L.J. 163. 

- Limited owner— Debts — Ezteni cf 
liability— Decree against— Compromise decree 
—How far binds the reversioners . 

A limited owoer is not entitled to inoar debts 
lor an objeot which may be beneficial but 
which are in its character risky. She oannot 
therefore force a transaction on the reversioners 
at the risk of the estate itself being sold for 
discharge of the debt. A decree compromised 
by a limited owner is binding on the rever- 
sioners to the same extent to which a contraot 
of compromise by him would be binding on 
them. {Benson and Suniara Iyer, JJ.) Bho- 
ARAJA V. ADAPALL1 SBSHAYYA. 

89 Had. 680 -IS l.Q. 123 = 
10 ■ L.T. 17i. 

— Limited owner— Acquisition — Prr- 

soriplion— Limited right . 

The possession of a female member of a 
Hindu family not entitled to take possession as 
heir is not necessarily the possession cf a 
qualified owner bat might confer an absolute 
title. ( Sanharan Nair and Ayhng, JJ.) 
Kuppuswamy c. Srinivasa Iybnqar. 

9M.L T. 449-10 1.0.63 = 
(19ll| 1 M W N, 811. 


HINDU LAW —Maintenance. 

berited so as to defeat the right of survivorship. 
(Sianycn, A.J.C.) Bald Bai c. Tasc Bai. 

21 I C. 608 = 10 N.L R 81. 

■Limited owner— Lease by — Termini- 

don cf. 

There are mere ways than one by which a 
tenancy may determine. The limited owner 
has no power to grant a tenancy beyond his 
own life as against the reversioner and once 
the reversioner elects to treat the interest grant- 
ed to the tenant as an interest extending only 
for the life time of the grantor, then io such 
a case it terminates upon the death of the 
grantor and there is therefore nothing more to 
bs done to terminate the tenancy. The defend- 
ant becomes a trespasser if he refuses to 
tarn oat and the reversioner is entitled to aring 
a suit in ejectment without giving any notice 
whatever. (Dxurscn Miller, C.J. and Uullick t 
J.) Raghubir Singh v. Jethu Mahton. 

2 P. 171 = 1922 Pat. 353- 
4 P.L.T. 398 = 1923 P. 130. 

Limited owner— Life tenant— Alien- 

nation by— Mortgage. 

A mortgagee from a life-tenant mast prove 
beyond dcabt that there existed necessity lot 
the loan, and that it was of such a nature that 
unless the mortgage was executed grave injury 
would have resulted to the property. A mere 
mention of the existence of necessity is not 
conclusive. iZ)a$ and JJ), BRDKI- 

SHORE NABAYAN t? HARBASS NARAYAN. 

62 1.0. 611-3 P.L.T. 739. 

; — Limited owner— Powers of— Conduct 

of business . 

A limited owner can alienate property for 
discharging debts incurred for business forming 
part of the estate inherited by her. (Sfcorfaddi* 
and Alullick, JJ.) JAGARNATH Prasad o. 
Jaikshun Prasad. 8 P.L W. 161- 

341.C. 373-1 P L J. 15. 

Mahant. 

* See Hindu Law—rbligious Endow- 
ment. 


-7—^"*** oioiwr— Acg»istf ton— Female i 
^itfufei to maintenance only — Possession long— ! 
Mutation in her name— Adverse possession- 
Daughter , right of, to inherit . 

Where a Hindu female though entitled to 
maintenance only waa in possession of a share 
of property for a long time of forty years, 
mutation also being in her name and there 
beiog nothing to show that she held the property 
in lien of maintenance it waa held that she 
acquired title to it by adverse possession and 
after her, her daughter would inherit it. 
(Maenair, A J.O.) Kabtobi o. Lots Major 

56I.O. 952-16 H.L.S. 3U. 

— — -iimitod ouMr— Suroioorsbip— Joint 
hmtiid oi ontr—dlunattoH—Affreewuni. 

Joint limited owner, may by agreement 
-between tbemwlno alienate the property in- 


Mahant. 

8*6 Hindu Law 

(l) RELIGIOUS Officb. 

(3) RELIGIOUS AND Ohahita rt.h 

Endowments. 

Maintenance. 

A BREAKS. 

CHaEUB. 

CONODBINE. 

CO-PARCBNBR. 

Daughter. 

Daughter in law. 

Disqualified heir. 

Illegitimate son. 

Impartible estate, 

Mother. 

Provision fob. 

Rate op. 
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HINDU LAW— Maintenance arrears. 

Right to. 

Bister. 

Suit. 

Widow. 

Wife. 


Maintenance— Arrears, 

Mainteriancc — A) rear s— Discretion — 

Demand, 

The Court?, in dealing with olaims for arrears 
of maintenance, possess a very large disoretion 
to grant or to witbold those arrears with 
special reference to the urgent need and neces- 
sities of the widow. As soon as th: widow 
eatifhed the Court that she was in want at the 
time at which she was entitled to maintenance 
provided that the time is within the period of 
limitation, the Court might in any given oase 
award her, arrears to th*t extent and that 
would be quite independent of any demand on 
her part. In other words, while a demand is 
allowed to be prime facie evidence of need on 
the widow’s part.it is not in a demand that the 
right to obtain for arrears of maintenance ia 
rooted, Nor indeed is any demand necessary. 
{Beaman and Beaten, JJ.) Kabbasappa v, 
KaLLAVA. 43 Bora 03 = 47 I.G. 023 = 

20 Bom.L R. 823. 


Maintenance — Arrears — Claim for 

amount hew determined . 

The right of Hindu widow to maintenance is 
one accruing from time to time according to 
her wante and exigencies. A widow s claim 
for maintenance should be regulated with refer- 
ence inter alia to the amount of Btridhanam 
property which she has got. In awardiog 
arrears of maintenance tho wants and exigencies 
of the widow in the particular oase should be 
considered in fixing the amount. 16 Bom, 236, 
Diat.; 3 Bom. 415. Foil. 2 Bom. 673 : 29 I.C. 
657, Rel. on. {Scott, O.J. and Bussel, J.) 
RANGU BOI V, 8INHAJI RAMACHANDRA 
KULEARNI. 36 Bom. 883 = 14 l.G. 821 = 

14 Bom, L R. 267. 


Maintenance — Arrears— Right to . 

A Hindu widow in order to establifh her 
right to arrears of maintenance need not prove 
demand and refusal. (Btaman and Hayward . 
JJ.) Parvatbi bai Bhaoibath V, Cbatbu 
LlMBAYl. 36 Bom. 131 = 12 I 0. 708 = 

18 Boro. L.R. 1023. 


Maintenance — Arrears — Delay in 

suing— Demand* 

A Hindu widow can claim arrears of main- 
tenance at a reasonable rate, regard being had 
to the status of her deoeaaed husband and to 
the value of the property left by him and a 
demand for suob arrears and refusal to pay 
need not be proved to sustain a suit (Ratt tgan. 
C.J. and Abdul Raoof. J.) MUSSAMMAT 
Bholi Bai v Mussammat Obimni Bai. 

147 P R. 1910 = 53 1 0. 2 = 83 P.W.R, 1920. 

—Maintenance — Arrears — Widow's 

tight to. 


HINDU LAW— Maintenance— Charge. 

A widow is entitled to olaim arrears of 
maintenance. The maintenance awarded need 
not be a charge on the whole family property ► 
and a personal deoree should not ordinarily be 
paseed against tho defendants. (Qankaran 
N air and Spencer, JJ.) Manicka Mudaliab 
V, SOUBAGl A AMMAL. 25 I.G. 887 = 

27 M L J. 291. 

Maintenance — Arrears — Right of 

widow, 

Neither wrongful withholding nor demand is 
neoessary fora widow to olaim arrears. Arrears 
will be refused only where the persons liable 
had justifiable ground for inferring that the 
claim had beeu abandoned and bad in conse- 
quence not set aside, any portion of the iooome 
t* meet the claim. 24 Mad. 197, Foil. 
(IPuBis. J.) PUSHPAVALI THAYARAMMAL'.O, 
Raghaviah Ohetty. 23 I.G. 413 = 

Id M.L.T. 95. 

Maintenance — Arrears — Waiver o/ 

right to arrears ot maintenance. 

Waiver of right to arrears of maintenance 
oannot be inferred from separate residences, 
There must be justifiable grounds for the deli's 
belief that the plfi. had abandoned her right to 
have maintenance and tbe deft, must in con- 
8€quence have not set aside any portion of the 
income to meet suoh claim, Removal . of the 
widow from the husband's home by her rela- 
tions is not by itself sufficient to eatablieh 
waiver. (Benson and Sundara Aiyar , JJ.) 
Rangathai v. Nelli Munuswami. L. 

(1911) 1 M.W.N 322 = 9 M L.T. 461 = 
10 I.G. 110 = 21 M.L.J 708, 

Maintenance — Arrears — Right to— 

Demand unnecessary — Waiver of right— Bur* 
den of proof, 

To entitle a widow to arrears of maintenance 
no demand is neoessary, Where deft, pleads 
waiver of a widow’s right to arrears of main- 
tenance he must show that the plfl. agreed to 
waive her right or led the debtor to believe as ft 
reasonable man that she would not claim 
arrears. 24 Mad 147, Ref. ( Benson and 8undara 
Aiyar , JJ.) Subramania aiyer v. Mutham- 
MAL. 21 M.L.J. 482 = (1911) 1 M.W.N. 200 = 

9 I.C. 614 = 9 M L.T. 816. 

Maintenance— Charge. 

Maintenance— Charge — Coparceners 

widows in possession— Suit by surviving mem- 
ber without offer of maintenance — Mesne profits 
disallowance of— Fixing of maintenance by 
Court— Charge on properties decreed. 

Under the family oustom of the Dbarbaoga 
Raj, babuana (maintenance) grants made by 
the Raja d> not desoend to female heirs of the 
descendants of the grantee. Where such a 
grantee died leaving two sons who divided the 
properties granted and subsequently one of the 
8 on 8 died leaving his own widow, whereupon 
the other son olaimed the properties of the 
deceased to the exclusion of the widow. Held, 
that the properties granted vested in the eur. 
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HINDU LAW— Maintenance— Oharge. 

viving boq, (he widow being excluded under 
the family custom and he was entitled to 
reoover possession. The widow was however 
entitled to suitable maintenance and the plfl. 
not having made an offer of a substantial 
mainteoanoe to the widow, was not entitled to 
the mesne profits for the period she was in 
possession. The Privy Council fixed the 
amount of maintenance and obarged it on the 
properties decreed to plaintiff. ( John Edge.) 
Skradeshwab Singh v. GaNeshwari 
BAHUA 8IN. 42 Cal. 582 = 41 I. A. 275 = 

18 C.W.N 1249 =27 ULJ. 373 = 
18 H.L.T 382 = 1 L W. 863 = 
(1914) MW N. 807 = 12 A L J. 1217 = 
21 C.L.J, 9=17 Bora L R 18 = 
23 I.C. 417 (P C.). 
[On Appeal from 3 I.O. 207] 


— — — Maintenance — Charge — Widow's right 
—Decree— Arrangement— Liability of heirs. 

ooA olaim lor maintenance by a female member 
of a joint family is a personal olaim against 
members of the family. It can odIj be made 
a charge on the fam ; ly property by an order of 
the Court or by a properly exeouted dooument. 
A transferee of joint property from the properly 
authorised member of a joint family takes that 
property free of any claims to maintenance by 
family. When a perron who is pereonally 
bound as hair to mainttin a widow is allowed 
by the Court to reoover property from the 
widow he must in equity seouro the widow's 
right to maintenance. 18 Bom. 453, Rel. 

( Macleod . J.O.) Parvati Devanna v. 8RINI- 
VAB. ABI C, 531 = 22 Bom, L.R. HO. 

— Maintenance— Charge— Widow— Alie- 

nation by husband lor his maintenance during 

V(in09)i 


The right of a Hindu widow to maintenance 
by her husband in his lifetime or to a oharge 
upon bis property depends on his power ol 
alienation for a family necessity. A gift by a 
deceased Hindu of his property to another who 
has been maintaining and nureiog him. in 
consideration of past and future services is an 
alienation for family necessity and his widow 
cannot olaim to oharge that property for hor 
maintenance. (Sanderson, o.J. and New- 
Kanta Mohini DASI V. Nand. 
CHORA 80BA. 83 1.0.668. 


~,. lM Mainfanance — Charge on husband 

estate— Bona fide purchaser for value. 

h«!£ h af ( a Rindu widow to a charge o 
her husband a estate in respeot of her mainter 

ba ,oa ‘ by a transfer made for lege 

EES* T°« P “ rp08e bindiQ 8 upon Ifa 
th?nnml, lD tbak , oaa0 tb ® question of notioe t 

E?en » traosfere 
kak . 08 w , lth » notioe ol the olaim won? 
{Si ? /*«• * ro “ it. Where the property | 
limited the transferee is bound to enquir 
^rtutther there is any olaim for maintenance o 
iweidenoe, and his . failure to da ao would tn 


HINDU LAW— Maintenance— Oharge. 

notice of the olaim. 2 B. 491, Rel. (Abdul 
Raoof and Alartineau, J J.) BHAGAT RAM «. 
MT. BAB1B DEVI. 3 Lah 53 = 

21P.W.R 1922=1922 Lah. 278. 


-Maintenance— Charge— Widow's r ght 

— Bona fide purchaser for value. 

The right of a Hindu widow to maintenance 
is not a charge upon the estate o( her deceased 
I husband unless and until it is fixed aoa charg- 
ed upon the estate by a decree or by agreement. 
If such estate ba9 been alienated and is in the 
hands of a bona fide transferee, the widow oan- 
not follow the property eveu tboush the traos* 
fsree had notice ol the widow's olaim for main* 
tenance. 4 All. 296 : 22 All. 326 ; 24 All. 160, 
Foil. (Scoti-Smith, J.) Dadlat Ram a, 
Champa. 2 U P L.R (Lah.) 30 = 

83 I C. 28 = 32 P.W-R. 1920, 


A/aitifenance — Charge — Simple money 

decree against husband's estate— Priority. 

Generally, in the administration of a 
Hindu’s estate binding debts would take prece- 
dence over mere claims for maintenance or 
residence od tbe part of tbo female members of 
the family, but if by the time a debt is sought 
to he recovered (rom a family property a claim 
for maintenance has by decree of Court been 
made a oharge on that property, the charge 
will take precedence over tbe debt, 27 Mad. 45 { 
22 Mad. 305 ; 36 I.O. 759 I 4 All. 296 and 5 
All. 367. Ref. ( Oldfield and Seshagiri Aiyar, 
JJ). 60M ASUNDARAM CHETTY v. UNNA- 
M.iLai AUMAL. 43 Had. 800 = 

28 M L T. 317 = 39 M L J. 179 = 
(1920, M.W N. 438 = 39 I.O 398- 

12 L.W. 183, 

— Maintenance — Charge — Decree — 

Charging specified items of family property. 

A widow hae no oharge on the whole or any 
speoified item ol the properly till the deorse 
declares it. Where however a decree makes it 
a oharge on the joint family property and con- 
fines the oharge to certain items of suoh pro- 
perty she can realise the arrears of maintenance 
due to her by aMaohment sod the sale of the 
properties so obarged in exeontion of the 
deoree. (Afcdur Rahim and Kumaraswami 
Sastn. JJ 1 80WBAGIA AMMAE, u. MANIOKA 
MODALIAB. 83 H L.J. 601- 

(1917) M W.N. 782 = 22 M.L T 886- 
42 1 0. 975 = 6 L.W, 701. 


~ Afainfenauce — Charge — IPiioto — 

Charge on property. 


a iuqcju widow can get her husband’s estate 
obarged with her maintenance, but she must 
make an assertion of her right. This right oan 
be exercised against persons other than the 
hueband or son, if they are possessed of family 
property in whioh her husband has a share. IS 

oL R ni° 96 ' 17 W,Ri 488 - No,e • 1 All, 

! 38 A U 655 '< 37 Cal - 194 ; 4 All. 296 ; 

wn 8 J 7 in a 494 : 10 Ual ’ 1098 5 13 Bom. 
H.O.B.69.t71 I a Agra Rep. 43 ; 4 B.H.G.R, 

(A .O.J.) 78 : 9 B.H.O.B. 116. Foil. In a suit 

by a Hindu widow for a declaration that ah» 
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has a charge for maintenance on certain pro- 
perty, the 00 -widow is not a necessary party. 
A purchaser joining in the effort of defeating 
the maintenance right of a widow ie, under 
certain ciroumstances, himself liable to the 
oharge. 3 Cal 198. (P.C.). Ref. to. (Tyabji and 
Spencer , JJ.) Krishna Patter v. 

8INNAPONNU. 23 I.C. 759 = 16 HLT, 551. 

Maintenance — Charge — Decree «n 

terms of award— Award creating charge— Exe 
cution personally against judgment-debtor. 

Where a maintenaoce decree was passed in 
terms of an award which created a charge upon 
immoveable property for the payment of main- 
tenance the decree can be executed personally 
against the judgment-debtors without seeking 
to bring the property obarged to sale. (Afuiicfc 
and Thornhill , JJ.) MaHamayya Prasad 
Binha V. Bakhdai Koer. 46 10. 169. 

Maintenance— Concubine. 

Maintenance — Concubine— Right to 

avarudha Stree— Continuous keeping, 

A continuously kept concubine of a deoeased 
Hindu i9 entitled to claim maintenance from 
his estate, even though she had, prior to her 
cohabitation with the deceased, been living 
with another and had several ohildren. 10 B. 
H.C.R. 381 ; 12 Bom. H.C.R. 9 99 ; 19 B. 96 ; 
96 B. 163 Ref. (Shah, A.C.J. and Crump , J.) 
BAI Monohibai v bai naoubai. 

47 Bom. 403 = 24 Bom L R. 1009 = 

1823 Bom. 130. 

Maintenance — Concubine — Brahmin 

woman marrying sudra. 

A Brahmin woman marrying a sudra is not 
entitled to maintenance as das i or kept mistress 
of her husband unless her oonneotion with him 
has been continuous. 1 Bom. 97 ; 26 Bom. 
163. Rel. A oontraot to pay maintence to such 
wife is unlawful and opposed to public policy 
and thus cannot be enforced, according to 
Hindu Law. (Chanda*: irk ar and Batchelor , 
JJ.) BAI GASHI V. JAB1NADAS MaNSUKH. 

16 I.C. 133=14 Bom. L R. 547. 

Maintenance— Concubine. 

A permanently kept conbubine is entitled to 
maintenance from the family property of the 
person keeping her after the death of her 
paramour. 20 M L.J. 350 ; 10 B. H.C.R. 381 ; 
12 B. H.C.R. 229 ; 12 Bom. 26 ; 26 Bom 163 ; 
23 Mad. 282. Foil. (Abdur Rahim and Srini- 
vasa Aiyangar, JJ.) PaNCBAPAKESA ODAYAN 
v . Kanaka ammal. 6 L W. 408- 

42 I.C. 344 = 33 M L J. 455. 

Maintenance— Concubine of deceased 

co-parcener. 

The oonoubine of a deceased oo-parcener hfts 
no right of residence in the family house though 
she may bav6 a right to be maintained out of 
assets of the deceased co parcener. 26 B. 168; 
12 B. H.C.R. 229, Ref. ( Batten , J.C.) LALA 
Behabi Lad v. Mt. acbraj Kunwab. 

68 1 0. 891 (1). 


HINDU LAW— Maintenance— Daughter-in- 

law. 


Maintenance — Concubine — Rights of 

—Agreement by widow— Consideration, 

Under the Hindu Law a conoubine who had 
lived up to the time of his death with a Hindu 
is entitled to maintenance from bis estate in 
the bands of his widow. This right however 
does not extend to the case of an adulterous 
connection 10 Bom. H.C.R 381; 26 Bom. 169, 
referred. Jf the widow agrees to maintain a 
woman whose connection with her hneband 
was being adulterous, it is a promise unsuppor- 
ted by consideration. {Daniels, A. J.C.) MUS- 
SAMMAT CHANDBA KUNWAB t. MU8SAMMAT 
RUKMIN. 9 O.L.J. 60 = (1922) Oudb 27. 


Maintenance— Coparcener. 

Maintenance — Co-parcener — Joint 

family— Rights of m-*>ioers to— Limit of. 

In a Mitakehara Hindu family junior mem- 
bers down to the third generation from the 
head of the family have a co-paroenary right 
by birth in the ancestral property and this co- 
parcenary right carries with it the inoboate 
right to raise an action of partition and until 
partition a right to maintenance. The right to 
maintenance begins when co-parcenary begins 
and ends where oo-paroenary oea9ee. (Lord 
Dunedr.) Gangadbab Ram RAO r. RAJA 
Of Pithapur 41 Mad. 778- 

39 M L.J. 392-24 M L T. 276 = 
16 A L.J 833 = 28 C L J. 428 = 
B Pat L W. 227 = 20 Bom. L R. 1056- 
23 C.W N. 173=11918; M.W.N.922 = 
47 I 0. 834 = 45 I.A. 148 (P 0 )- 
[On Appeal from 39 Mad. 396 = 
28 M.L J 624 = 29 I.C. 366 = 
(1915) M W.N.169J 


Maintenance— Daughter. 
Maintenance— Daughter— Charge. 


A married but unprovided— for daughter, 
•ucceediDg as heir to her father oan oharge her 
ather’s property for her maintenance and she 
s not bound to hand over the property undivi- 
led, after her death. Evidently the rule applies 
( she has been kept out of possession. 23 Bom. 
291, Dies. (Miller and Sadasiva Iyer, JJ.) 
3UDIMITLA VENKATABAZU V BOLLOZU 
SOTTAYA. 23 M L.J. 228-12 M L.T. 230 = 
ir t n iQQaMQl?.i M W N. £61. 


— Maintenance — Daughter — Grand - 

daughter. 

A daughter’s daughter in a Mitakehara 
family has not any legal claim for maintenance 
from the estate left by her maternal grand- 
father. (Sharfuddin and Rce, JJ.) NABAIN 
BATI KUNWAB! V, RAMDHABI 8INQH. 

20 C.W. N. 734=1 Pat. L.J- 81 = 
34 I.C. 277 = 8 Pat. L.W. 177. 

Maintenance— Daughter-in-law. 

Maintenance— Daughter-in-law- Right 

to get maintenance . from husband's family 
extent of, ; in 

A widowed daughter-in-law has no legal right 
to maintenance as against the) iel(*acquire» 
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law, 

property cf her father-in-law, il her husband 
died during the lifetime of her father-in-law. 2 
Bang. L. R. (A. 0. J.) 15 ; 37 M, 396 Bel. But 
although the obligation of the father-in-law 
to maintain his widowed daugbter.in-law is 
only moral and not legal, when he has no 
ancestral assets in bis hands, the position of 
the heir who takes his estate by inheritance ie 
different. What was a moral obligation in 
cespeot of the father ripens into a legal obliga- 
tion when the estate passes into tbe hands of 
his heirs. 11 A. 194:39 0.657. Ref. The 
plaintiff ie not entitled to evade liability merely 
beoause be received the estate of his father not 
by inheritance but by way of gift during bie 
lifetime. (Moohtrjee and Chotzntr, JJ.) GOPAL 
Ohandba pal v. Kadambini Dasi. 

73 1 Q. 235. 

— Maintenance — Daughter-in-law — 

Right, if enforceable against deviste. 

Upon the death of a eon, the father has no 
legal obligation to maintain his daughter-in- 
law ezeoept under oertain oiroumetances. His 
obligation has been held to be a merely moral 
or an imperfeot obligation whiob, however, 
ripens into a legal obligation on the part of tbe 
heir who gets his estate after his death. The 
daughter-in-law oan legally enforoe her right 
to maintenance a9 against the heir in posses- 
sion of the estate of tbe father-in-law. Quaere : 
Whether suoh right to maintenance o-in be 
enloroed as against tbe devisee in possession of 
the estate of the lather-in-law. 96 Bom. 969 ; 
W Mad. 906, Ref. \N . R. Chatter jee and 
Beachcroft , JJ.) INDUBALA DA6I V PANOHU- 
Mani Dabi. 19 GW.N. 1169 = 28 1.0. 678- 

21 O.L.J.392, 

Maintenance— D aught er- in- law , 

The plS. sued her father-in-law for main* 
tenanco for herself and her minor eon. Deft- 
and bis deoeaaed bod (Plfl'a. late husbaod) were 
oo-paroenera in the family ; there had been 
considerable ancestral property in the hands of 
deft*, and the deceased, would have teen entit- 
led until partition to live with the delt., and 
enjoy the family income with him. Held, 
that under these oiroumstanoes tbe plff. was 
entitled to maintenance. ( Johnstone and 
Ra/ftoau, JJ,) BUDHAN n. Radha KlSBEN. 

108 P.B. 1915-82 1.0. 33-188 P W.R.1016. 

~ — Maintenance— Daughter-in-law— Join! 
family. 

A widowed daughter-in-law is entitled to be 
maintained by the fathor-in-Iaw out of tbe 
Joint property of hor husband and the lather-in* 
(Oouffs Trofler and 8rinivasa Iyengar , 
JJ.) thaylambal o. Krishna Patter, 

32 1.0. 988. 

— —-—Maintenance— DaughUr-in-laxo* 

A daughter-in-law, though not entitled to 
olatm maintenance oat ol the eell-acaaired pro- 
perly ot her fathec«iq>lawi U entitled loolaim it 
alter the property descends to her brother-in- 


H1NDU LAW — Maintenance— Imputlbl 

Estate. 

law aa ancestral property. tSanfcaran Nair 
and 8vencer. JJ.) MANIKKA MDDALIAR v. 
SOUBAOIA AMMAL. 88 1,0. B97 — 

27 M.L.J 291. 

Maintenance— Daughter in law. 

A person having no ancestral assets is not 
legally bound to maintain bis widowed 
daughter-in-law. 99 Mad. 305, Ref. Where 
maintenanoe is olaimed against a person not 
on tbe ground of his haviDg got property burden- 
ed with maintenanoe the Court has to deoide 
according to justice, equity and good oonsoienoe. 
(Benson and Sundara Iyer , JJ.) MEENAKSHI 
AMMAL t>. P. Rama Iyer. 37 Mad. 898 = 
(1913) M.W.N. 40=* 18 H.L.T. 97 = 
18 1.0. 84 = 24 M.L J 105. 

Maintenance - Disqualified heir. 

Maintenance — Disqualified heir — 

Rights of issue. 

Disqualified persons (e.g ,) the idiot, the 
blind from birth, tbe madman, eto., are 
debarred from rights of oo-pAroenary but are 
entitled to maintenanoe. The disqualification 
is » personal ooo preventing enjoyment and 
does not afiect their right by birth. Children 
of suoh disqualified persons, being within the 
allowed degrees and not themselves stigmat- 
ised with personal defects, get by their birth 
the full status of oo-paroeners. ( Lord Dunedin.) 
GANGADHABA RaMBAO V. RAJA OF PlTTA- 
PUR. 41 Mad. 778-45 1 A. 148° 

85 M.L J. 892-24 M L T 276° 
16 A L J. 833 = 28 OLJ. 498- 

5 Pat. L. W. 267-20 Bom L R. 1086 = 
93 O.W.N, 178° (1918 M.W N. 922- 

47 1.0. 304 (P.O.) 
[On Appeal from 89 Mad. 396° 
28 M.L.J. 694-29 1 0. 868- 
(1918) M.W.N, 369.] 

Maintenar.ee — Disguali/ied heir — 

Right of patricide— Wife* 

A patrioide after serving his term of punish- 
ment is entitled to be maintained out of his 
father’s estate and his wifo if cba9te and his 
son born after tbe murder ol his father are also 
entitled to maintenanoo. ( Imam , J.) NILA* 
MADHAB MITRA V. JOT1NDBANATH MlTRA, 

18 1 0.764 = 17 O.W.N. 841. 

Maintenance — Illegitimate eon. 
Maintenance— Illegitimate son. 

Maintenanoe is note recurring right. Custom 
to be legally binding must be ancient oertain 
and oonalani. Illegitimate children ol Maho- 
znedan oonoubine of Hindu father are not 
entitled to maintenance under Hindu Law. 
There iB no right to maintenance from legiti- 
mate sons. (Cheuia and Le Bossipnol, JJ,) 
CHABANJiT Singh v. amir ali Khan. 

641.0, 892-2 Lah, 843, 

Maintenance— Impartible Estate, 

See Hindu Law—^ Impartible Estate. 
Maintenanoe. 
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HINDU LIW — Maintenance — Mothef. 
Maintenance— Mother. 

Maintenance— Mother— 8 Up-mother, 

When there has been partition between the 
son and the step-son, both under Mitak9bara 
and Dayabaga Laws the step-son i3 not bound 
to contribute for the maintenance of the step- 
mother. Aliter if both are joint. ( Rattigan 
and Beadon, JJ.) Bishen Dass v. Munsa 
Devi. 60 P.L.R. 1914 = 23 I C. 836 = 

47 P.R. 1911. 

— Maintenance— Mother— Step-sons, 

Under the Mitakshara Law the right to 
maintenance of a mother is enforceable not 
against her son alone, but against the estate 
possessed by her husband and whioh is the 
subjeot of partition amongst his sons and a 
decree for maintenance passed both against the 
son and step son is proper. ( Wallis, C.J. and 
Seshagiri Iyer , J.) Balatripurasunda- 
BA MM A V . SURYANARAYANA 28 1.0. 849 = 

1? M L T. 188 

Maintenance— Mother. 

In making provision for maintenance of 
Hindu mother at partition maintenance ought 
to be provided out of the general funds and not 
out of the share of the eon9 only. (Sundara 
Iyer and Sadasiva Iyer , JJ.) SRINIVASA 
AIYENGAR V. THIRUVENGADATHAIYENGAR. 

38 Mad. 656 = (1913) M W.N 1034 = 
18 M.L.T. 307 = (1914) M.W N. 283 = 
23 1 0 261 = 29 ML J. 644. 

Maintenance— Provision for. 

Maintenance— Provision for — Annuity 

—Grant of. 

A grant of an annuity 8anthathi paramparya- 
mai does not exclude the right of the grantee's 
collateral heirs to 6ucceed. It is permissible 
under the Hindu Law to oreate a charge on the 
property for the payment of the annual main- 
tenances. It is oalled a “ Nibandh or Corrody.” 

( Lord Phillimore , J.) Raja RAJESHWAB 
Dorai v . Sundara Pandyasami Thevar. 
42 Mad. 581 = 17 A L J. 183 = 26 M L J. 164 = 
23 C.W N. 849 = 29 C L J. 831 = 
28 M.L T. 409 = 21 Bora. L R 583 = 
(1919) M.W N. 811 =49 I.G 704 = 
10 L.W 322 IP O.) 
{On Appeal from 27 1 0. 283 = 27 M.L J. 694]. 

— Maintenance— Provision lor — Inci- 

dents of—Darbhanga Raj . 

Babuana and Sobag grants are grants made 
by the Raja ol Dharbhanga to younger sons and 
daughters of the Raja. Reverter to the grantor 
on failure of male issue in the male line of the 
grantee and exclusion of widows and daughters 
attach to the grant by family ca9tom. The 
sons of the grantee are entitled to partition of 
the properties granted. (Sir John Edge.) 
Ekradesrwar Singh v. Janeshwari 
Bahuasain. 42 Oal. 882 = 41 I. A 278 = 
18 O.W.N. 1249=27 M L J 873 = 
16M.LT 392=1 L W. 883 = 
(1914) M W.N. 807 = 12 A.L.J. 1217- 
21 0.L J. 9 = 25 I 0 4i7- 
17 Bom. L.R. 18 (P.G.) 

[On Appeal from 3 1.0. 207]. 


HINDU LAW — Maintenance— Provision for. 

T -Maintenance— Provision for — Parti- 

tion of joint family properties . 

When joint property is partitioned, provision 
may be made for the maintenance of snob 
female members of the family as are entitled to 
maintenance from ths estate. < Mookerjee and 
Chotzner , JJ.) GOPAL CHANDRA Pad t). 
Kadambini Dasi. 73 1 0. 239. 

Maintenance— Provision lor — Mali- 

kana— Burden of proof— Assets. 

In a suit for recovery of a sum of money 
claimed as Malikana the harden lies upon the 
plfl. in the first instance to prove the amount 
of the net assets of the estate, with reference to 
whioh Malikana is to be oaloulated. The burden 
is discharged on the production by the plfl. of 
a judgment in a previous litigation between 
the parties in which it was determined that the 
net assets amounted approximately to a certain 
sum. The onus then shifts to deft., to esta- 
blish that since the date of the deoision in 
question the coodition of tbe property had 
deteriorated and that the assets at the present 
time are smaller than at tbe time of the 
previous litigation. [Mookerjee and Teunon , JJ). 
Burendra Nath Roy v. Giriji Nath Roy. 

13 I C. 910 = 18 C.L.J. 638. 

Maintenance— Provision lor— Grant to 

two widows jointly 

An ekrarnamah of maintenance for two ladies 
provided a earn for them and after their death, 
half of it was to go to a eon of ono of them if 
any. Geld, that after the death of one of them 
the other lady was entitled to the whole 
amount by survivorship, no sneoession certifi- 
cate being needed. Even if the bond was 
silent on tbe point of interest tbe Court allowed 
it as damages for detention of money, 
f Mookerjee and Camduff , JJ.) MATHURA 
Prasad v . Rukmini Koer. 13 I.C. 148 = 

17 0 LJ. 87. 

■— Maintenance— Provision for — Hus- 
band's liability— Future maintenance. 

A provision for the future maintenance of 
his wife by a husband is not illegal nnder the 
Hindu Law. (Sehroabe, C.J., Coutls-Trotter 
and Kumaraswami Sastri, JJ.) MADAM 
PILLAI V. BADRAKALI AMMAL. 

49 Mad. 612 =42 M L.J. 410- 
13 L W. 461 = 30 M.L.T. 274 = 

(1922) M.W.N. 343 -1922 Mad. 311 (F.B.) 

Maintenance — Provision for— Un- 
ambiguous language . 

Prima facie, a provision for maintenance by 
a grant for money allowance io temporary. 
Grants to be oonBtrned as permanent provisioni 
must be supported by unambiguous language 
or by a oourae of conduot that is enjoyment by 
a branch for a very long time. (Sankaran Nair 
and Oldfield, JJ.) GANGADHAR BaO BAHA- 
DUR V. RAJA OP PlTTAPUR. 

(IBIS) M.W.N. 889-98 M.L J. 831- 
39 1.0. 888-89 M. 898, 
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HINDU LAW— Maintenance -Provision for. 1 HINDU LAW— Maintenance— Rate of. 


■Maintenance— Provision for — Absolute 


grant. 

An absolute alienation o! joint family in 
lien of maintenance ie not illegal. (Ayling and 
Tyibji, JJ.) 8DNDABAU AIYAR 0. 8DBBAM- 
mal. 29 1.0. 23. 


■ ■ -Maintenance— Provision for— Grant 

to widow— Nature of estite. 

Immoveablo property given tot the main- 
teoanco cf a widow is prima facie resumable on 
the death of the grantee. (Spencer and Rannay 
JJ.) GOVINDAMMAL V. MABIMOTHU PlLBAI. 

23 I.C. 582 = { 1914) M.W.N. 782. 


Maintenance — Precision for. 


Compromise by a brother with hie brother’s 
widow in a suit for maintenance bronght by 
her to the effect that she will give up her claim 
lor maintenance if her husband's relations will 
give op their rights in certain villages is 
valid even though the lady was no party 
thereto (IVnlfij and Sadasiva Aiyar, JJ.) 
“VENE ATAGIBI NAYANI VABO V. 8DBBABA- 
YALU NAYANI. 24 1.0. 491. 

•Maintenance — Provision lor— Gift of 


limited estate in lieu. 

Property giveD to the widow in lien ol main- 
tenance veet9 in the widow only for her life- 
time and after her death devolves on husband's 
heirs. Property may he given to a Hindu 
widow as for a widow’s estate by grant, or by 
condnot. (Benson and S under a Iyer. JJ.) 
SlEDA VENGAMMA V. MlTTA OHBCjAMIAH. 

36 Had. 484 = 12 H.L T. 293- 
15 1,0. 17-23 H.L.J. 188. 

Maintenance— Rale of. 

Maintenance — Rate of. 

In fixing the amount of maintenance of a 
Hindu widow, the oiroumstanoes of eaoh case 
must be considered : anoh ae the value of the 
estate and its inoome. the status of tbs deceas- 
ed husband and his widow, the expenses 
involved by the duties whioh she has to die- 
oharge and the value of any separate property 
given to her. ( Woodroffe and Walmsley, JJ.) 
Krishna Bhamini v. Bboja mohini. 

68 1.0 38=28 O.W.N, 403. 


Maintenance — Rale ol — Circum- 

•lances. 

The amount of maintenance does not depend 
on the value of the family properties at the 
lima of the death of the husband but upon the 
extent of the property, the position of the 
family, the nature of the olalm alleged, the 
number ol members ol the lamily. and other 
epMial oiroumstanoes ol eaoh individual oase 
and It may be varied from time to time. 

0arniu &> JJ,) SDKANSAHD V. 
UANGAJAtil. ls LOi 138 _ 


—Maintenance— Rate of—Widno. 

'” ltJ .°, w ifl Mllttaa to suitable residenoe and 
reasonable malntenanoe, In fixing the rate 
Regard must be had for reasonable want* and 

Vol. IH-7W 


her position. ( Shadi Lai and Le-Rossignol, 
JJ.) KEWATl V. OHANDOLAL. 

30 1.0. 983 = 193 P.R 1910. 

Maintenance— Rale of— Widow. 


A Hindu widow is not entitled for her main- 
tenance to an amount cqaal to her husband’d 
share in the inoome of the (amity unless the 
amount is so email that it would just suffice foe 
her maintenance. fSadajtua Aiyar and Burn, 
JJ.) VlSALAKSHI AMMAL t). Narayana- 
SWAMI AIYEB. 10 L.W 340« 

53 I.C. 796 = (1919) M.W.N. 87Q. 

'Maintenance— Rate of— Payment lor 


a long time— Presumption 
In fixing the amount of maintenance what 
is to be regarded ie the condition of the estate 
and the number of people who have olaimg 
upon it for maintenance, Remote relations are 
entitled to smaller amounts of Loaintenaooe 
than their predeoe?eorg. 4 I. 0. 302, Foil, 
Semhle : — Where the same rate cf maintenance 
ha3 been paid for a long time in a particular 
family, the presumption ls that it is the rate to 
whioh the members of the family arc entitled, 
(TVnUis, O.J. and Seshaciri Iyer, J.) SUGU* 
TUB IMMIDY PEDDA CHIKKA V» 8UGUTUR 
6 AMd AS AD A SIVA CHIKKA. 43 I 0. 691. 

Maintenance — Rate of — If can be 

varied, 

Au amount provided a9 maintenance for a 
member of a family is subject to be inoreaeed 
or decreased aooording to ohange ol oiroumstan- 
oea even though an instrument or dooroa ia 
drawo embodying the arrangement 24 Bom. 
386 ; 14 M.L.J. 989 ; 5 W.R, 98. Ref. ( Ban - 
karan Nair and Spencer, JJ.) Venkatappa 
Nayanim v. Tbimma Nayanim Varu. 

(1914) M W.N. 900-27 I 0. 879- 

27 M L J. 695, 

•Maintenance-Rate of— Widow -Right 


of widow of co parcener . 

The amount of the widow’s maintenance 
would bo fixed by reference to the income of 
the family as it stood at the date ol her has- 
band a death- But the basis ol oalonlation is 
the share of the husband as at the date of the 
suit if be were then alive and not as it was at 
the date of his death. ISankaran Nair and 
Spencer , JJ.) Manikka Mudaltar v . Qoba- 
GIA AMMAD. 28 1,0. 897-2T M.L.J. 291, 


•Maintenance — Rate of— Widow, 


The principle on whioh tbo rate of mainten- 
anoa for a widow is to be fixed is to seethe 
mode ol living of the family during her hus- 
band s lifetime, and the extent of the estate 
and then to award such sum as will enable her 
to live in the same degree ol oomlort suited to 
her position ae widow without doing injustioe 
to the other members of the family. 8o in a 
Vyaya trading family oonsiefciug of father and 
son and k beir wi ?ea having an annual inoome 

? f . **• 19 « 000 family property .worth 
4 lakhs, a sum of Be. 140 a month was awarded 
ae maintenance 0 f the eoa'a vy ido w seeing eaoh 
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HINDU LAW— Maintenance -Rate of, 

families are disposed to save muoh. ( VTallii , 
J-) Poshpa Valli Thayabammae, V. 
RAGHAYIAH CHETTY. 28 1.0.413 = 

10 H.L.T. 90. 

— Maintenance — Rale of— Wtdow — 

Amount . 

No hard and fast rule cao be laid down that 
a widow is entitled to a particular fraotion of 
the income although she o-*n in no event claim 
more than the inoome of the share wbioh the 
husband would have been entitled to if a 
division had taken place duriog bis lifetime. 
(Benson and Sundara Aiyar, JJ ) RANGA- 
THAYEE V NELLI MUNUSWAMY. 

(1911) 1 M W.N. 322 = 9 M.L.T 461 = 
10 1.0. 110 = 21 M.L J. 706. 

•Maintenance— Rate of — Widoio — Stri- 

dhanam. 

A widow’s Slrtdhanam must be considered in 
awarding her the amount of maintenance 
which is liable to be forfeited on her turning 
unohaste even alter she has obtained a deoree 
for the same. But the oase is different with 
one repenting lor her misdeeds, when she may 
be given starving maintenance as a safeguard 
against her leading an immoral life. In order 
to succeed in a case against a widow for the 
discontinuance of her ailowanoe on the ground 
of her unohastity, plfi. must not only prove 
unobasiity, at the time but for a considerable 
period. {Mitlra, A. J. C.) Laxam Bai v. 
YI6HWANATHA ROY. 68 1.0 860 = 

16 M.L.fi. 140. 

Maintenance— Rale of . 

The husband'd will indicating his wish is a 
good basis for determining the amount of main- 
tenance. 6 I. A. 66. Foil. (Ooufia and 
Ross, JJ.) Seim ati Sabitbi Tbaeubain v. 
Fbedbic ammie Save. 1bj2 P. 38 


Maintenance— Right to. 

Maintenance - Right to— Limits of. 

The wife, the parent and the infant child (but 
a grandson) are entitled to maintenance and 
the obligation to maintain them is an obliga- 
tion attaching to the individual and is 
independent of thero being ancestral or joint 
family property. (Lord Dunedin) GANQADAB 
RAMBAO V . RAJA OF PlTTAPUB. 

41 Mad. 778 = 86 M L J. 392 = 
24 M L T 276 = 16 A L.J. 833 = 
26 0 L.J. 428 = 6 Pat. L J. 267 = 
20 Bom. L.R 1038 = 23 O.W N. 173 = 
(1918, HJ N, 922-47 1.0 854 = 

45 I. A. 148 iP C ) 
[On appeal 89 Mad. 896 = 28 M.L J. 624 = 
29 1.0. 396 = 11916) M.W.N. 369 ] 


Maintenance— Right to. 


A member of a joint family who oannot file 
a suit for partition without the oonsent of cer- 
tain members of the family is incompetent 
under the Hindu Law to olaim maintenance out 
of the family property. ( Macleod , O.J. and 
8hah,3.) BHUPAL v- TAVanappa. 

61 1.0. 568 = 23 Bom. L.B. 1236. 


HINDU LAW— Maintenance— 8ult. 

Maintenance - Right to— Claim under 

will— Liability of step-son. 

Where a Hindu lady claims maintenance 
under the will of her deceased husband, she oan 
enforce the olaim against the son as well as the 
step-son. 16 C. 768, Disfc. (Mookerjee and Chote • 
ner, JJ.) PULIN BEHABI DEY U. 8ATYA 
OBARAN DEY. 86 0 L J. 367 = 1923 Oal. 79. 

Maintenance— Right to— Fluctuation. 

A right to maintenance i9 a reourriDg right, 
accruiog from day to day. It may be extin- 
guished or modified by a change of circum- 
stances. (Mookerjee and Panton , JJ.) RATNA- 
MALA DASI V. KAMAKSHYA NaTHA SEN. 

97 1.0.9 = 31 0.L J. 361. 

■ -Maintenance — Right to - Co parcenary 
interest— Community of interest. 

Though an impartible estate may be for 
some purposes spoken of as joint family 
property, the co-paroenary in it, which under 
the Mitaksbara Law is oreated by birth, does 
not exist. The right to maintenance cannot 
be a right whioh arises out cf the co parcenary 
interest of the property or whioh arises out of 
any community of interest acquired by birth. 
(Saufraran Nair and Oldfield , JJ.) GANOA- 
DHAB RAO BAHADUB V. RAJA OF PlTTAPUB. 

(1919) M. W. N. 369 = 28 M.L J. 624- 
29 I.C, 886 = 39 M. 896. 


Maintenance— Sitter- 

Maintenance— Sisters — Unmarried- 

Right of residence in family house. 

Under Hindu Law unmarried sisters have a 
right to residence in the family dwelling-house 
until they are married and if the house be sold 
in execution of a deoree for debts inourred by 
the last male bolder or his legal representatives 
they oan resist the auction-purchaser from 
ousting them out of the portions in their actual 
occupations till suitable arrangement is made 
for them. ( Wallis , C.J. and Sadasiva Iyer . J.) 
8URIA NARAYANA RAO NaIDU V . BALA- 
SUBBAMANIA MUD*LI. 48 Mftd. 833 = 

38 M.L J. 433=11 L W. 409 = 86 I 0. 521 = 

(1920) M W.N. 267. 


Maintenance— Suit. 

Maintenance— Suit— Form of decree— 

)edsion as to who should pay . 

Iq a suit by a Hindu widow for maintenance 
gainst several defendants in possession of her 
tusband’s estate, the Court should direot that 
he amount should be paid by one or more of 
hem on particular dates, but it need not deoide 
s to who is legally entitled to the estate. 
Tudball and 8ulaiman t JJ.) BarasuTTI 
?EWABIN V. NANDAN IB A. L.J. 828 = 

60 I.C. 99 = 2 UP.L.R. (All) 280. 


•Maintenance— 8uit for— Quantum. 

. _ ■ 


n all oases where a right to maintenance has 
n allowed the quantum ol maintenance 
old be decided in the suit itself even though 
parties may not have in the first inatanoe 
vided the Court with the materials. 
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HINDU LAW — Malntenun ce— Suit. 

parties entitled to maintenance who are gener* 
ally females should not ba left to separate 
proceedings. ( Macleod t C’J. and Crump* J.) 
Nilawa iraya v . Revanshidaya, 

1928 Bom. 419. 

Maintenance — Suit — Order under 

S. 495, Cr. P. C.—Efftcl of. 

The Civil Court has power to order an addi- 
tional maintenance if in its opinion the amount 
awarded by the Magistrate is insufficient. 
IChitlp and Teunon. JJ ) TBINYANl DASSEE 
V. SRICHANDAN BH1UYA. 18 LO. 603. 

■ —Maintenance— Suit— Costs of. 

The objeot of snob a suit is to asoertain the 
liability of the family estate and the costs of 
doing it should be ordinarily defrayed from 
the estate and therefore the deft, should not 
ordinarily be allowed to any oosts on the 
amount disallowed to the plfl unless the 
olaim be an exorbitant one. ( Benson and 
Bundara Aiyar % JJ.) Rangathai v NELLI 
MDNUSWAAJI. (1911) 1 M W N. 322 = 

9 M.L.T. 461=10 1.0 110.= 
21 M LJ. 706. 

Maintenance — 8uit — Claim for , as 

defendant. 

Where plaintiff sued by survivorship the 
defendant, widow of a deceased oo parcener and 
the widow claimed partition which was nega- 
tived, the Court is not bound to grant her 
maintenance in that suit as a defendant. 
(Stuart and Kanhaiya Lai A J.Cs.) BUBAJ 
BaKSH v. BUKBDEV. 82 I C. 291 = 

2 O L.J. 802. 


HINDU LAW— Maintenance— Widow. 

reversion on her death to the donors or # theu 
heirs. 34 A. 234 ;6U.I.A. 1 H«f. (PWOK 
and Walsh , JJ ) JHABBO LAL V. JWALA 
Prasad. 4 U.P.L.R (A) 106 = 1922 All 631. 

——Maintenance- Widow— Right of resi- 
dence. 

The right of residenoe of a widow oannot 
prevail against alienation during husband's 
lifetime, l Rafigue and Piggott, JJ.) RAMZAN 
v. RAM DAIYA. 40 Ail. 96 = 42 I 0. 944 = 

16 A. L.J. 922. 

Maintenance — Widow — Residence— 

Family house— Disagreement. 

A Hindu widow and her mother-in-law were 
ordered to reside in the same family house, 
with liberty to the former to apply, so that 
in future if the family disagreements became so 
aoute that it really would not be desirable that 
she and her mother-in-law should be living 
under the same roof it should be possible for 
her to come to the Court and ask that residence 
should be provided elsewhere for her mother-in- 
law. The order though unusual was warranted 
by the oiroumstnDces of the oase.f Macleod, O. J. 
and Shah , J.) Lakshmibai Narayan Ranqo 
V. Nabbadabai RANGO. 24 Bom.L.R 236 = 

1922 Bom. 28. 

Maintenance— Widow— Right of resi- 
dence. 

A widow cannot enforce hor right of resi- 
dence in a house sold by her husband. ( Shah 
and Crump , JJ.) GanGABai v, JakkibAZ. 

22 Bom. L R. 1809 = 
89 1.0, 683 = 44 B. 337. 


Halnienanoe— Widow. 

Maintenance — Widow — Piphf 

separate maintenance — Living away frt 
family house for good cause— Right not affect 
— Custom . w 

The plea set up in defenoe to a suit for mal 
tenanco by a widow who had ceased to reside 
the family dwelling house was a family ouetc 
under wbiob, it was alleged, a widow, unli 
she resided at the plaoe appointed for her re 
denoe, forfeited her right to maintenance. Hi 
that euoh a custom, even if proved, did c 
afleot the oase of an absence from the appoint 
residence due to just and reasonable cauaes a 
that the widow wae entitled to olaim maim 

atranAn ^TVnv. Ma3 ^* f • J ■) Raja Bba 

T??. D uSn DBB V ' 8bima TI 8WABANA MA 
JARI 1>BBI. 22 0 W N 144 

«I.O. 30- (1918) H.V.H. S18(P.O 


—Maintenance— Widow — Allotment a 

law properties— Nature of estate. ‘ 0 

Where on a partition between surviving bre 
•» “Hotted to their prfdeoe 
whfnh SSk" 0w 00rre, P°ndiog to the shar 
b A°i hat . won,d ha7e ‘“ken had h 
01 pa,Uti0D ‘ ** nms* be takei 

£tati h ? n 3,°" W * 1 i “* Bndad ‘9 Uke “ llmitei 
•-**•*• In tbe properties allowed to her witl 


— ■ • Maintenance— Widow— Claim against 

surviving coparceners personally and against 
properties. 

A relief olaimed by a widow (or meinteuano 
from tbe ooparoenera o( her deoeused husband 
is not a olaim against them personally but aa 
heirs of her husband and so oan be joined with 
a olaim against them (or her slridhanaro 
improperly detained by them. ( Davar , J.) 
JANEIBAII) 8R1N1WASB GANE8H. 

38 Bom. 120 = 20 1.0. J33-18 Bom. L.B. 684 


— — Main(enanee — JPidoro — ifastdence. 

A Hindu widow does Dot forfeit her right to 
maintenance by going to reside elsewhere, un- 
less she goes for an improper purpose. ( Beaman 
and Hayward. JJ.) Pabvati Bai Bbaqjbath 
v. Chatru Limbaji. 88 Bom. 131 = 

12 1.0. 708-13 Bom LB. 1023. 


— Maintenance— Widow— Bight (o sepa- 
rata maintenance. 

A Hindu widow is not bound to reside In her 
deoeased husband’s family house and doea 
not forfeit her right to maintenance by 
going to reside elsewhere unless the leasts 

P D, P QaB - (Mo okerjee 
andOamdvff, JJ.) BUKANSABU v. Ganoa- 

JALI ' 18 I.O. 111, 
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Maintenance — Widow — Right of 

residence in husband's house— Purchaser for 
value . 

Ordinarily, a Hindu widow hag a right of 
residence in the family house from which she 
may not be ousted except to satisfy olaima 
which are paramount to her right of residence, 
as it forms a part of her right to maintenance. 
The widow of an undivided member of a Hindu 
family oan set up her right of residence against 
a purchaser for value, unless the alienation 
was for family purposes but the widow of a 
divided member must liquidate any debt 
whioh was binding on her husband unless it 
was incurred in fraud of her right. When, 
however, the husband loses the property in 
his lifetime, there is nothing left to the widow, 
from whioh she can derive maintenance. 
(Le Rossignol , J.) ASSA Debi v. Bashi Ram. 

£6 I.C. 198 = 2 U.P.L.R. 98. 

Maintenance — Widow — Un:hastily — 

Agreement . 

An agreement with the reversioner by a 
widow was that the widow should lead a chaste 
life and take her resideoce in hsr deceased 
husband’s house, and reoeive maintenance so 
long as she remains ohaste. Held, oha^tity was 
a condition defeasant and if 6be took an im- 
moral life there was forfeiture of the right of 
maintenance, ( Shah Din, J.) Tara DRY! v . 
DHANPAT RAI. 31 1.0, 797 = 

130 P.W.R. 1913. 

Maintenance — Widow— Share allotted 

in lieu of maintenance— Nature of estate . 

A widow who is allotted a share in lieu of 
maintenance has only a woman's estate in it. 
Mutation in favour of a widow jointly with 
the surviving co-parceners indicates allotment 
of share in lieu of maintenance. (Rattigan 
and Leslie Jones . JJ.) Coandan Mal v. 
MUSAMMAT WASINDI BaI. 92 P R. 1913 = 

31 10. 311 = 168 P.W.R, 1913. 

■ — Maintenance — Widow— Right of. 

A person is bound to maintain the widow of 
his deceased grandson so long as she does not 
re-marry and continues to live in the house of 
her deceased husband. 115 P. R. 1899, Rel. 
on, ( 8hah Din and Scott Smith. JJ ) LADBA 
v. KARIM BlBI. 209 P.L.R. 1913 = 

20 1.0. 297 = 168 P.W.R. 1913 

Maintenance— Widow— Chastity if cl 

condition. 

Where there is an agreement for mainten- 
ance so long as the widow leads ohaste life and 
she leads an unohaste life, whether the agree- 
ment will bo reviyed if she gives- up her 
present way of living. (Scotl-Smilh. J ) TlKA 
RAM v. WASANDI BAI. 9 1 . 0 . 928 = 

19 P.W.R, 1911. 

Maintenance— Widow — Right to- 
other means, 

A plea that a Hindu widow has another 
means of support ought not to be allowed to be 
raised in a suit by her for maintenance out of 


HINDU LAW— Maintenance— Widow. 

joint family property. 28 Mad. 183, Poll. 
(Sadasiva Iyer and Bakewell , JJ.) KALINI 
Utharankant Pubakkal V . Eazuvan 
Raman. - 30 1 0. 897. 

Maintenance— Widow— Unchastity— 

Effect— Agreement for maintenance. 

Where maintenance is secured by an instru- 
ment in writing it is only evidence of the 
amount payable and subsequent unchastity of 
the widow puts an end to her right though 
secured by writing. ( Ayling and Seshagiri 
Iyer , JJ.) 8ATHYABHAMA V. KESVACHARYA. 

39 Mad. 638 = 29 M L J. 87 = 
29 1 0.397 = 18 M LT. 28. 

[Also (8cott- Smith, J.) Tika Ram v WAS- 
andi BAI. 9 I.C. 926 = 19 P.W.R. 1911.] 


Maintenance — Widow — Right to— 

Family properties— Subsequent adoption— 

Charge- 

The widow of an undivided oo-parcenor was 
allowed a certain maintenance from the 
oommon funds in the bands of the surviving 
co paroenera. She adopted a boy subsequently 
and a partition of all interests including those 
of the adopted boy was made, held, that the 
adopted boy alone was liable to maintain his 
adoptive mother out of his share in the 
absence of any agreement to the oontrary at the 
time of partition. (Wallis , C.J. and Ayli)ig% J) 
VENKATARAMAN V. 8UBBAMANIA IYER. 

28 I.G. 240 = (1913) M.W.N. 187. 

. Maintenance— Widow— Deceased co- 


ircener , 

Right of widows of deceased co-paroeners to 
? maintained out of family properties is an 
bsolute right due to their being members of 
ie family and does not depend on their not 
osseasing other moans of support. The (aot 
)at family property was small is no ground 
>r altogether disallowing the olaim of main- 
, nance. 4 O.L J. 74, Dist. (Benson and 
undara Iyer , JJ.) Darma Lingayya v. 
IARBHA KANAKAMMA. 38 Mad. 133 




—Maintenance— Widow— Coparcener , 


The right of a widow of a deooaaed co-par- 
sener to maintenance is not afleoted by a 
mbsequent partition and oan be enloroed 
igainst the whole undivided family, (*.«•). all 
;he oo-paroeners who oan be traoed to a 
jommon anoestor and not against the branoh 
jf the family only to whioh the plS’s. husband 
Delonged. 16 Oal. 25, Diet ; 27 Mad. 45< 
Expl. (White. O J. and Munro , J ) BUBBARA- 
?UDU Ohetty v. Kamalavalli Thayab- 
*MMA. 33 Mad. 147 =21 M L J. 498 = 

10 M.L.T. 1 = 10 10. 347 = 
(1911) 2 M.W.N. 148. 

•Maintenance— Widow— Unchastity — 


Decree— Agreement for maintenance— Starving 
itainUnance . 

A Hindu widow’s right to olaim 
0 forfeited upon her unoliaBtity. 6 Oai. 

L7 Cal. 674, Ref. Where in a suit roe 
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maiotcnanos a compromise is arrived at fixing 
a maintenance allowance and a deoree is passed 
in the termB oi the compromise, the allowance 
is liable to resumption or forfeiture on proof of 
subsequent unobastily on her part. 16 All. 302 ; 
26 All. 321 ; 17 Mad, 342 ; 34 Mad. 663. Fell. 
An unobaete widow is entitled at least to a 
Starving maintenance, 34 Bom. 278, Ref. 
( Mura , J O.) MUSSAMMAT Laxmi Bai v. 
Pandit Yjshwan rao, S3 l.c. 860 =» 

16 N.L R. 140. 

Maintenance— Widow — Unchauity— 

Returyiing to virtue— Right of. 

An unchaste widow who returns to a life 
of virtue upon tbe general principles of the 
Hindu Law, o*n get bare maintenance from 
her deoeased husband's family. (S.'uarf, J ,C.) 
Dwabka Prasad v. Mahadei. 

81 I 0. 388 = 8 0 L J. 166. 

—Maintenance— Widow— Right to pos- 
session— Separate share— Partition. 

A widow cannot ordinarily have separate 
possession of a portion of tbe estate for the 
maintenance so long as tbe family is joint but 
if tho malo members of tbe family effect a 
partition, tbe widow ie entitled to have a 
separate share. [Lindsay, A.J.O.) CHAND1KA 
81NOB V. Ram Dulabi. 12 10. 403. 

Maintenance— Widow— Daughter, 

Under tbe Hindu Law, a widow and daughter 
have a right to be maintained oat ot the 
property of the husband or father and tbe right 
oan be enforced a gaum tbe transferee. (Shar- 
fuddin and Chapman, J J.) Bbajsundeb 
DEB V . BABAT KUMA HI. 2 Pat. L.J 83 = 

(1817; Pat. 67 a 88 1.0. 791 = 
*' 3P.L.W. 202. 

% . f • 

* • % * m • 

Mainltnance — Widow— Residence— 

Right of— Purchaser of property— Right if 
enforceable again.! him. 

A .Hindu widow is entitled to reside in the 
lemily house end this right oannot be denied 
to her by » purchaser ol the bouse with notioe 
ol her right. Evou a purchaser without faotioe 
oaDnot eviot bor unless she is provided with 
another residence. But where tbe sale is efieoted 
by her husband or is lor discharging a debt due 
by him, she ha9 no auoh right, i Pipon, J.Q.) 

Boaqat sinqh v. Ram Pbakash. 

B9I.0. eoa. 

Maintenance— Widow- Right of resi- 
dence, , 

A right ol residenoe ol a Hindu widow is 
only an equitable and not a legal right, and 
means a right to the provision ol residenoe 
and is moladed in the right to meiutenauoe. 
A widow’s residence dose not imply a right of 
possession of the houae or the part of the house 
that Bhe oocupica. For the oo*paroenerB may 
from time to lime alter the provision lor real* 
denoe in aooordanoe with any ohange In the 
iortanea ol the family and may require her to 
reside in another honee or another part bt the 
W&P house* Tho right, of m^tenanoe^lVa 


HINDU LAB— Maintenance— Wife. 

Hindu widow is an equity binding on the 
conscience of the co- parceners bat it maybe 
defeated by bona fide alienation i,6», an aliena- 
tion made for proper purposes as lor the 
discharge of family debla or to satiBly claims 
enforceable against the whole family, It cannot 
be defeated by an alienation wbioh is not so 
justified or wbioh ie merely a pretext to Ehuffie 
off the obligation of maintenance. In tho case 
of an improper alienation the equity is enforce* 
able against the alienee under the same 
conditions that apply to any other equity. 
That means the transferee takee eubjeot to the 
equity unless be has taken (or value and with- 
out notice of the right <Pratt and Hayward, 
J J.) Thawar Das Manghomal v Mst, 
VANl, WIFE OF GULABSINGH. 10 l.c. 988- 

4 8 L R. 278. 

Maintenance — Widow— Right of . 

A widow is not bound to accept the charity 
of collateral relations for her maintenance or 
the payment ol debts incurred for maintenance, 
8be is entitled to reasonable maintenance* 
including the provision for religious observan- 
ces of annual shradhs and the payment o! 
reasonable maintenance debts cut of the im- 
moveable property. [Hayward, A.J.C.) RATA- 
USI v. Umbebai. 9 l.G. 997. 

Maintenance— Wife. 

Maintenance— Wife— Unchastity. 

An unohaste wife at date of suit is disquali- 
fied even for bare maintenance. Quaere : — Whe- 
ther a previously nnohaste widow who turned 
ohaste at the time of suit is entitled to main- 
tenance. ( Bantrji and tPateh, JJ.) Debi 
Saban Shukul V Daulata bhunklain. 

89 All. 284 = 39 1.0, 10=18 A.L.J. 169, 

Maintenance— Wife—* Separate main* 

ienance— Second marriage of husband— Cruelty, 

Tbe fact that a Hinda husband takes b 
second wife and neglects the first wife is not 
legal oruelLy justifying a claim by the latter for 
separate maintenance. (Rafigue, J.) ADM v. 
MUSAMMAT PEBSOMI. 18 1.0. 718*-» 

n a.l.j. 161, 

• i 

— — — — A/flinf.wofice- Wife— Unchastity — 
Wife deserting hnsiand. 

A Court should not impute unohastity to a 
married woman on mere suepioion but only on 
strong and sure grounds. 33 All. 410 (P.G.), Foll- 
To support a wile’s olaito lor separate malnteu, 
anoe Irom her husband she must show that he 
abandoned, deserted or expelled her without jus* 
tilying oauae. A wile by voluntarily deserting 
her hubband loses her right to separate main* 
teuanoe from him. ( Batchelor o«d Hayward, 
33.) Yebubai Bharter v. Sadasiv Ganhsh 
Deshpande. SO I.O, 931. 

— — — •AfainlenanfA- Wife- Refusal to live 
with husband — Leprosy, 

Under tbe Hindu law, a wife is entitled to get 
maintenance from her husband when she de. 
olinaa to live with him on account ot his being 
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a leper. 5 B. H C.R. 209, Rel. ( Spencer and 
V enkaiasubba Rio. JJ.) Shenappaya c. 
RAJaMMA. 44 Mad. 812 = 43 M L.J, 174 = 
16 L.W. 139 = (1922i M W N. 439 = 
31 M.L.T 412 = 1922 Mad. 399 iH.O.) 

" • lliintenince— ifi/e— Unchastity. 

An unchaste Hindu -wile is not entitled to 
maintenance from her husband. But if she 
subsequently repents and leads a moral life at 
the date of suit she is entitled to bare main- 
tenance. 17 Cal. 671 ; 31 Bom. 278 ; 17 Mad. 
392 ; 19 Mad. 6 ; 5 M.H.C R. 160 I 23 M.L.J. 
259, Dist. (Ayling and Seshagiri Aiyar, JJ.) 
SiTHYAliHAMA v. KESaVACHaRYA. 

39 Mad. 638 = 29 M.L J. 87 = 
29 I.C. 397 = 16 M.L.T. 28. 


Maintenance— Wile —Adultery. 

Ho maintenance can be claimed by a wife 
from her husband if at the time of the suit ebe 
is living in adaltery and persists in that coarse. 
19 Mad. 6; 34 Bom. 279, Foil. (Miller ani 
Sankaran Niir, JJ.) SUUBAYYA v. Bha- 
WANI, M I.C. 890, 

. . - Maintenance — Wife— Unchistily. 

Under the Hiadu Law unless a wife's un- 
chastity is condoned by her husband cr there 
iB proof of her reformed oharaoter, she cannot 
claim any maintenance from him. (Benson, 0. 
C.J. and Napier, J.) ChibUKALA Nagalak 
SHAMMA V. CHIBUKALA VlSWANATHA 
8ASTBY, 16 I 0. 389 = 23 M.L.J. 289. 


Maintenance — Wile — Residence— 

Right in husband's house. 

A wife has no right of residence in the 
family house and her husband can therefore 
dispose of the family dwelling house even 
though it has the efieot of depriving the wile of 
her residence therein. The text of the Kaiya- 
yana cannot be taken lite. ally so as to debar 
the husband from alienating the family resi- 
dence to the detriment of his wife's re3ideoce 
in it. 12 Mad. 60, Ref. (Abdur Rahim and 
Avling. JJ.) OLAGAYEE V. PlCH AMMAL. 

J 21 M.L.J. 303 — (1911) 1 M.W.N. 179 = 

9 10. 921 = 9 M.L.T. 311. 


Manager. 

See HINDU Law— 

(1) ALIENATION BY MANAGES. 

(2) Joint Family— Manager. 

Marriage. 

Capacity to give. 
Cebemonibb. 

Dissolution. 

Divorce. 

ELIGIBILITY FOB. 

EVIDENCE OF. 

EXPEN6ES. 

FAOTUM VALET. 

FORM OF. 

BE-MARBIAGB. 

WIDOW. 
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Marriage— Capacity to give. 

Marriage-Capacity to give— Guardian 

of marriage — Maternal and paternal relatives— 
Injunction— Reasonable and probable . 

According to the Hindu Law. in the presence 
o! competent paternal relatives, the maternal 
relative? of a girl cannot giYe her in marriage 
except where the paternal relative? refuse to 
act or have disqualified them3elve? from acting, 
A Hindu girl living with her paternal aunt and 
paternal unole was mane over to her maternal 
uncle under an agreement between tha parties. 
Subsequently the paternal aunt’e application 
to be appointed guardian was dismissed. After* 
ward?, the maternal uncle of the girl arranged 
for her marriage with a certain person. The 
paternal aunt then obtained a temporary 
injunction and got the wedding put off. The 
marriage, however, took place with the person 
selected by the maternal uncle, the maternal 
uncle sued for damages for the loss caused by 
the wrongful injunction and the postponement 
o! the wedding. Held , that the maternal unole 
could enter into a contract of marriage for the 
girl {Piqoott and Lindsav. JJ.) K*STUBl 
c. Panna Lal. 33 111 320=36 I 0. 113® 

11 A L J. 751. 


^Marriage— Capacity to oive— Mother 

— Paternal uacle— Will— Construction, 

The paternal uncle of a girl oaonot betroth 
Dr give her in marriage without the oououc- 
reuce of the mother, who after the father, is 
the legal guardian of the girl. Ibis is so 
bven where the paternal uncle is authorised to 
3onduet the marriage by the father's will. 
[Chandavarkar , A O. J. and Batchelor , J.) Bai 
RAMTOBE v. JAMNADAS. 37 Bora. 18- 

17 1.0. 95 = 11 Bom. L R. 766. 

Marriage— Capacity to give— Mother's 

rights— Absence of consent of father . 

The rules as to the duty of giving a girl 
in marriage are directory and not mandatory, 
tod in the Absence of force or fraud, the marri- 
jge of a girl performed by the mother without 
;he consent of the father is perfectly valid. 

IK ;2, T 

Marriage— Capacity to give— Mother 


-Content of uncle 
Under the Hindu Law, the mother ie. after 
be father, the guardian of her minor daughter, 
nd her right to select a husband for her 
aughter is not fettered by any necessity to 
Dosult or obtain the consent of the g-rl a 
aternal unde (Abdul Rico! and MarRntau, 

J.) MT. JlWANI V MULA Ram. 

3 Lah. 29-1922 Lab 112. 

Marriage— Capacity to give-Mother. 

In the absence of paternal relatione and 
itber through death or waiver, the right or 
i other to select the husband ** 
ie Hindu Law. (3 hadi J** Jr* 0 "* 

ol. JJ.) Maya Devi ® w ' ioih 

0 P.8 . 1916-81 1 0. 186 = 177 P.W.* 1BI8, 
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— Marriage— Capacity to give— Texts* 

Tbe texts relating to the marriage of a girl 
deal onl 7 with religious rites of making the gift 
of the bride and are only direotory and not 
mandatory and even from the religions point 
of view create no legal right or obligation 
(Benson and Sundara Iyer , JJ.) Acba 
RANGANAIKAMMAL V. ACHA RAMANUJA 

AIYANGAB. 85 Mad. 728 = 21 M L i. 600 = 

10 U.L.T. 57 = 11 I G 570 = 
(1011) 2 M W.N. 285. 

Marriage— Ceremonies. 


HINDU LAW— Marriage— Divorce. 

Underthe Hindu Law a marriage onoa per- 
formed oaunot be dissolved for any reasons 
whatsoever even though the pa rtieswexe minors 
and a Hindu wife cannot repudiate her 
marriage as soon as she comes of age or before 
consummation takes plaoe merely on the 
ground that the marriage bas been performed 
during her minority, If tbe girl purports to 
repudiate the marriage it ie not a sufficient 
ground for refusing a decree for restitution of 
oonjagal rights. (Abdul Racof and Moli 8agar t 
JJ.) MUN6HI D. MT. BHAGWANI 

18 P.L.R. 1022 = 1822 Lah. 79. 


Marriage— Ceremonies— Marriage fees. 

If the ceremony of marriage is taken ae a 
whole and performed in the Hindu form, the 
Joshi is entitled to his fee. but if it is fouod 
that the form is in the Pancha Kolas Lingayat, 
then he is not entitled to his fee. Tbe marri- 
age oeremony i9 to be taken as a whole codeoide 
whether it is in the Hindu form or in the 
Pancha Kalas Lingayat . H Bom. 167,Expl. 
(Scoff, O.J. and Batchelor, J.) RANGAPPA 
NINGAPPA IMMaDI v. VBNKAT BHAT 
Lingam Bhat Joshi, 40 Bom. 112 = 

31 l.O. 448 = 17 Bom. L.R. 950. 

■■ Matriage— Ceremonies. 

The ruleB of Hindu Law as to the obligation 
of giving girls in marriage are direotory and 
not mandatory and if the marriage ie other- 
wise valid! in the absence of force or fraud, it 
will not be invalidated owing to the absenoe of 
consent of the proper guardian. 14 Mad. 816 ; 
19 All. 516; 22 Bom. 812, Re), on. (Shadi 
Lai and Le-Rossignol; JJ.) Maya Devi t;. 
RAM OHAND. 20 P.R, 1918=81 I G. 188- 

177 P.W.B, 1815. 


—Marriage— Ceremonies— Necessity for. 

Where there were no oeremonies performed 
in a oaste in which ceremonies ordinarily are 
m use or where marriage is not performedin 
any customary form, no marriage by mere 
mutual oonsent alone ie valid unless a custom 
lo that effect is proved, (Miller and Abdur 
Rahim, JJ,) VlflVANATHASWAMY NAICKBR 
V. KAMU AAfMAEr. 21 1.0. 724- 

24 M.L.J. 271. 

-Marriage— Ceremonies— Necessary to 
constitute valid marriage . 

No prescribed oeremony is necessary to con- 
stitute marriage provided that if any oeremony 
i* ouatomary and regarded by the oaste as 
essential then it must be performed. The 
ceremony of ib sapiapade necessary to complete 
a marriage performed aooording to the orthodox 
rights and that of Vivah Horn la aleo usually 
performed but their non-performanoa does not 

M Otherwise oompleted. 
(Me Coll, J.) Rampiaybr v. Dbva Rama, 

1 R. 129-1928 Rang. 202 


Marrlage-DiMoluHoa. 

fi ? n mafrrUi-iBgtiUuUan 

conjugal righU. i 


— Marriage— Dissolution, 

Marriage is not severed by mere desertion. 
( Kumarswami Sostri find OJgers, 33.) 
PACHAI PJLLA1 t». O. GOPAL PlLLAI, 

18 L.W. 16 = 70 1.0. 122 = 42 M L.J. 276. 

Marriage — Oiaaolufion — Power of 

Court. 

No Court bas jurisdiction to grant a deoroe 
for dissolution of marriage in a suit for tbat 
purpose by the wife, ezoept in a case under the 
Native Converts Marriage Aot. (SMnpon, A.J, 
0.) CHANDBABHAGad. Vivanath. 

20 1.0. 687 = 8 N.L R. 102, 
Marriage— Divorce. 

Marriage — Divorce — Custom — When 

valid. 

Alonstom by wbioh marriage-tie can bo dis- 
solved by either husband or wife against the 
wish of the divoroed party and for no reason 
bnt oat of mere oaprioe. the sole condition 
attaohed being a payment of a Bum of money 
fized by the oaste, is opposed to pablio policy 
within the meaning of 8. 23 and ie also repug. 
nant to Hindu Law and therefore oannot be 
judicially reoogniaed. (Scoff, O.J. and Batche- 
lor, 3.) KB8MAY BHABGONAN v. Bai Gandi. 

39 Bom. 5)8 = 20 I 0. 982 = 
17 Bom. L.R. 881. 

Marriage— Divorce— lie marriage. 

Re marriage of a divoroed Koli woman i. 
valid and is not regarded with any sooial 
censure or disapproval. The distinotive mark 
o the aaura form of marriage is the payment 
of money for the bride, and absence of euoh 
payment of a bride-prioe is a distinctive mark 
of the approved form. The marriage of a 
divorced Koli woman should not be regarded as 
marriage in an unapproved form when the 
father givmg the woman awAy receives no 
pecuniary benefit from the marri-.oe. (Batch*, 
lor and Rao, 33.) Bira v Han^ji Prma, 

37 Born. 2«8-17 10 9«9«. 
11 Bom. L R 1188, 

Among Zunbii of Bichm B, 

Obhmdwara Dietriot, tbe formal 
ment by a husband of all claim to 


in the 
t> lii quish* 
ie wile and 
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the latter’s consent thereto constitute a valid 
divorce. {Hallitax and Macnair, A.J.Cs.) 
JANGLA V. JHINGRYA. 63 I 0. 891, 

Marriage— Divorce— Validity of cue 

tom — Change of religion. 

The Hindu Law does not reoogniee divoroe 
though the Courts do reoognias it upon proof 
of custom. A change of religion does 
not dissolve the marriage tie. {Lindsay, J.O.) 
Abdul Karim t>. abdui Razak. 

28 I 0. 201 =2 0 L J. 101. 


Marriage-Eligibility for. 

Marriage— Eligibility jet Danya and 

the illegitiynate daughter of a Brahmin. , 

A marriage between a Banja and the illegi- 
timate daughter of a Brahmin father and 
Banja mother is valid according to Hindu Law 
especially when the marriage was recognised by 
the caste to which the husband belonged. 28 
All. 458 ; 16 Cal. 264, Ref. Illegitimacy is no 
disqualification for marriage. ( Chamier , J .) 
Madan Gopal v. Emperor. 34 All. 689 = 
16 1C. 813=13 Cr. LJ. 705 = 10 A.L.J. 82. 

Marriage— Eligibility— Brahmin and 

Budra — Children ot marriage — NihaDg 
Goshian— Custom. 

A marriage between a man of a lower oaste 
(i.s.) a Thakur and woman of a higher caste 
(i.e.) a Brahmin is not lawful and the issue 
ot such marriage is not legitimate. The fact 
that both the man and woman bad, previous to 
their marriage, beoame Nihang Ooshains , a 
oelibate order, would not, in the absence of a 
ouetom to the oontrary, render the union valid. 
28 All. 458, Foil. ( Piggott, 3 .) 8KSPUBI v. 
Dwarka Prasad. 16 1.0. 222 (1) — 

10 A. L J. 181. 

Marriage— Eligibility for— Vaishya 

male and daughter of Sudra woman . 

Accordiug to Hindu Law, the marriage 
between a Vaishya male and the illegitimate 
daughter of a Vaishya born of a Sudra woman 
is valid. ( Macleod , C. J. and 8hah t 3.) BAI 
GULAB V. JIVANLAL HARILAL. 

24 Bom. L.R 3 = 1622 Bom. 32. 

Marriage — Eligibility — Intercaste 

Brahmin and Sudra — Marriage invalid — 
Estoppel. 

The marriage between a Brahmin woman 
and a Sudra is illegal and void under the Hindu 
Law and the woman is not entitled to main- 
tenance unless her ooDneotion with him has 
been of a continuous oharaoter. There is no 
estoppel against the validity of a marriage 
from the mere fact that the parties who are 
legally incompetent to marry eaoh other went 
through the Hindu ceremony of marriage and 
thereafter lived together for several years aa 
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huaband and wife. [Chandavarkar and Batch,- 
lor, 33.) BAI KA8TOBI u. Jamandas. 

16 1,0. 133 = 14 Bom. L.R. 517. 

: — Marriage — Eligibility for — Inler- 

marriage between sub-divisions of Sudra caste 
— Custom . 

According to law and custom in Bengal, a- 
marriage between a Kayastha and a Tanti both- 
beloDging to sub-divisions of the Budra caste is 
valid in the absence of special ouatom to the 
contrary. ( Sanderson . C.J. and Richardson, J.) 
bisewanath Das v. Barasib^la Dasi. 

48 Cal. 926 = 66 1.0. 590 = 25 O.W.N. 639. 

Marriage— Eligibility for— Brahmins- 

and Khatris. 

By oustom, general or special, a marriage* 
between a Khatri male and a Brahmin woman 
may be valid, but it is void under the Hindn 
Law. ( Broadway , J) PARS RAM v. HUKMAN 
BINGH. 73 I.o, 289. 

Marriage — Eligibility — Sagotras — 

Custom— Sudr as. 

The prohibition of marriage between Sagotras 
applies only to the twice born classes. When 
a marriage among sudras between Sagotras is 
recognised as valid by custom the onus of 
provmg that it is^ invalid lies on the person 
alleging it. ( Shadi Lai and Le-Rossignol, JJ.) 
AMAB SINGH V. JAI SINGH.. 80 P R. 1917 = 

42 1.0. 351 = 188 P.W.R. 1917. 

Marriage — Eligibility — Different 

castes— Custom— Burden of proof . 

Jhabra Rajputs are not Kshatriyas and not 
being in any way above the Sudras, the 
marriage between them and Tarkhani women 
is not a marriage between a higher caste and 
lower, It is valid and the issues are legitimate. 
The burden of proving its invalidity by a 
speoial oustom is on the contesting party. 
Obiter. — A girl cannot now be taken into a 
different caste by marriage, unless by a speoial 
local oustom. ( Jhonstone and Chevis , JJ.) 
HAR DAYAL v . KALI Ram, 05 P.R. 1911- 
188 P.W.R. 1911 = 10 1.0. 152 = 
_ 145 P.L.R. 1911. 

Marriage— Eligibility— Wife's sister's 

daughter— Telugu country . 

The marriage of a Hindu with his wife's 
Bister’s daughter is not illegal. The custom of 
allowing a Brahmin to marcy his wife's eiBter'e 
daughter ha9 been reoognieed by judicial deci- 
sions ; that custom applies especially in the 
oase of Sudras, suoh as Telugu Velamas who 
generally follow the Brahmin oustom. The 
rule in Grihya Parisishta prohibiting such a 
marriage among the twice-born classes is 
merely directory and not mandatory. {Wallis, 
0.3 . and Krishnan. 3 ) RAMAKBISHNA RAO 
v . BUBBANA RAO Gabu. 43 Mad. 830- 
39 M L J. 183 — (1920) M.W.N. 474= 
59 1.0. 268-12 L.W. 166c 
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HINDU LAW— Marriage— Eligibility far. 


HINDU LAW— Marriage- Evidence of. 


Marriage — Eligibility — Sudtas — 

Marriage o/ differtnt nets, 

There is nothing in Hindu Law prohibiting 
marriages between persons belonging to different 
sections or subdivisions of the fiudra oaete, 15 
Oal. 708, Foil, Abirs whether of the tfandvansi 
or any other sub castes, are Budrae and the 
Dauwa Abirs are a lower caste than the pure 
Ahire and the Churi form of marriage is in 
vogue among them. \Afiilra t A J.O.j DOMAR 
8IKGO v. EIROND1 BaI. 55 l.C 295. 


Marriage — Eligibility — Si khs— Inter- 

caste . 

Among 8ikh6 marriage between members of 
different castes is valid, provided both of 
them have adopted the Sikh religion. [Lyle 
and Ashworth, A.J. Cs.) CHANDJKA Baksh 
Singh v. Widow of Jagan Singh. 

52 I C. 449 = 6 O.L.J 931 


Marriage— Eligibility — Sub-casUs — 

Kaiaethas. 

Intermarriages between the sub-divisions of 
Kayasihas are not against the Hindu Law. 
though not common in daily life. (Stuart and 
Kanhaiya Lai, A J. Os.) Har BAHADUR 
Lal n. chand Raj Bahadur. 

fl O.L J. 659=48 I.Q. 400 = 21 O.C. 298. 


Mat rt age — Eligibility for — Inter 

castes. 

Inter-oaate marriages pre obsolete and oooai- 
dored invalid under Hindu Law. The prohibi- 
tion, however, does not apply to marriages with 
a person of hybrid oaete of a Brahmin or 
Kshatriya or Vaisbya or 8udra or where enoh 
marriages are recognised by the family. The 
offspring of a Kshatriya is Ugra, (Chamier, 
J.C. and Evans , A.JC.) Daryai SINGH v. 
Habpat Singh. 9 l.C. 71 « 13 0 .0. 379. 


— — Marriage — Eligibility — Sagotras - 
Batsi Chowrasi Oaddidars, 

The rule against marrying in the same gotra 
IB not a universal rule among Hindus but it is 
recognised by the Baiei Chowrasi Gaddidara 
who though originally Non Hindu have adopted 
Hioduitm. 1 Chapman and Aikinscn . JJ \ 
Shah Deo Nabaih Deo v. Kdsdm Kumabi 

48 1.0. 929* 

Marrlatfe-Evldenoeof. 

— — — -Marriage— Evidence of— Mental in- 

of— Presumption m favour of 

SZreZnUs. PWrmasu* 

nf^ 0 1 °5 , j #olion >° “ marriage on the ground 

deSH 'mid P ' - d6Be “ d8 0D a question ol 

,iT ' J tha ‘ ,D ‘ he oa80 the 

Board, the evidence of mental inoapaoity 

»n«ufficient to establish a deoree o’f Shat 

deteot aa so rebut the «trtmely stron. 

presumption in favour of the validity of the 

marriage. Where a man and a woman were 

proved to have been reoognised by all persona 

concerned as man and wife, so described " 

iSl , dooD “ et “ 8 on important occasion^ 
®nd tbetr daughters were respeotably married 

Vol. Ill— 70s 


as would be natural in the oaaa of legitimate 
ohildren ; held, that these facie, following upon 
a ceremony of marriage wbioh undoubtedly 
took plaoe, though its validity attacked, afford- 
ed an extremely strong presumption in favour 
of the valioity of the marriage and legitimacy 
of its offspring. The like presumption applies 
to the question whether the formal requisites 
of a valid marriage ceremony were satisfied. 
( Sir Arthur T ViUon.) MONJI LAL u. 
Chandra bati Kumabi. 38 Oal. 700 = 

38 1 A 122=19 C W N 790 = 
(1911) 2 M. W.N. 91-13 Bom. L.R. 934 = 
14 O.L J. 72-10 M.L.T. 53 = 
11 l.C. 802 = 21 M L J. 933 (P.O.). 

■ — Marriage— Evidence 0 / — Presumption . 

When a marriage in fact 19 onoe established 
a presumption will arise in favour of a marriage 
in law, especially where it is celebrated long 
ago, 13 M.l.A. 141, Ref. The presumption 
may be robutted by strong, satisfactory and 
oonolusive evidence. Morris v. Davies, 6 Cl. 
and F. 163, ReJ. [Chandavarkar and Batchelor 9 
JJ.) Bai Kashi v. Jamnadas Mansukb 
Raichand. 16 l.C. 133-14 Bom. L.R, 647. 


Marriage — Evidence of— Presumption 
from cohabitation. 

• The presumption in oases of Icog and con- 
tinuous co-habitation is in favour of marriage, 
though the proof of direct evidence of marriage 
is unsatisfactory. The presumption can be 
rebutted only by strong, dietinoi and conclusive 
evidenoo and does not arise if the connection ia 
illicit in its origin* Habit and repute may 
evidence but never can constitute marriage, a 
connection by adultery may be evidenced, after 
the adultery oeases, by habit and repute, to be 
a marriage, whore marriage is possible between 
the parties. But where no valid marriage is 
possible, no amount 0! evidence as to habit and 
repute oan establish a marriage, \ Leslie 
Jones and Broadway , JJ ) Indar SINGH t>, 
IhaKab Singh. 2 Lab. 207 — 68 It |87 = 

3 0 P L.R, (L., 82* 

Marriage— Evidence 0/— Sikhs. 


oad apparent! 

mad. a woman his lawful wife the preaumplioi 
is that all formalities in bis power have beei 

aTi! 1 The r ° rm oJ marriage among tb 

Sikhs differs from those of the Hindus. Amon 
Jats marriage laws are lax. Where there is 
marriaCG m (not Lhn nroanmn* • ... ■ l . 


*• “VI V W.UIO ,0 

?**???* A? iA0 }' iho Presumpti iij is that ther 

law. (.Reid, C.J. and Ralliaat 

it Hi . mm* *% i. . a 


?* fl ft ““ rtis « 0 ' D I«e«a, O.J, and Kafiiaa 
J-J DHaLIPKUR v. P*TTI. 99 P R 19J8 

«t P W.R, *913-18 I 0. 930' 

100 P L.R 19 li 

Marriage- Evidence of-Treatment. 

When it is known there was do marriage i 
duo form evidence of treatment has no grei 
*alue. (Miller and Abdur Rahim, J J ) Vibi 
VANATHASWAM 1 NAIOKBR t». KaMUAMMa! 

at 1.0. 7H-.gm.Lj. 27: 

Marriage- Evidence of. 

.•SI"?.' “® knowl «dge8 the ohildren at 
woman living with hi m fta hia own and treat 



1107c 


CIVIL DIGEST, 1911—1923. 


1108c 


HINDU L*W— Marriage— Expense!. 

them as such in publio, the presumption is that 
the woman is bis wife, but this presumption 
may be rebutted by showing that no marriage 
could take place between the man and the 
woman and that the relatives and the oastemen 
who are likely to be invited for marriage were 
not invited. (White, O.J. and Sankiran Nair, 
J.) CHELLAMMAL u. RANGANATHAN PlLLAI. 

12 I 0. 247 = 31 Mad. 277. 

Marriage— Expenses. 

See also HINDU LAW — 

(1) ALIENATION. 

(2) Debts. 

(9) JOINT FAMILY, 

Marriage— Expenses— Marriage is an 

obligatory samskara and expenses bind joint 
family. 

Marriage is an obligatory samskara. The 
reasonable expenses of performing the marriage 
of a oo-parcener if already inourted out of 
family foods are necessary expenses and are 
binding upon the other co paroeners. (8undara 
Iyer and 8adasiva Iyer. J J.) SRINIVASA 

AIYANGAR t). THIBUVENG ADATHAIYANGAR. 

38 Mad. £30=11918) M.W.N. 1034 = 
13 M.L.T. 307 = 11914) M.W N. 282 = 
23 1.0. 264-23 M.L.J. 0*4 

— — — Marriage— Expenses of co-parcener. 

Marriage in Hindu Law is a samskara and 
benoe the marriage of a co-parcener is a neces- 
sity. The texts relatiog to the marriage of 
brothers should be construed as illustrative of 
the general rule. (Pratt, J.C. and Crouch. 

A 1 H I POHUMAL V. NAROOMAL. 

A.J.U.I ruHu t9 ,. G . 833 = 0 8.L.R. 248. 

Marriage- Factora Yalet. 
——Marriage— Factum valet. 

The marriage of a Hindu girl efleoted with- 
out force or fraud by her relatives even thongh 
they are not her natural guardians oannot alter 
it has taken place be deolared invalid, for want 
of consent of the legal guardian on the principle 
Of factum valet. (Griffin and Chamjer. JJ.) 
KaSTUBI w. CHIBANJI LAL. 33 All. 26B = 
KAS IB I C. 927 = 11 A L J. 272. 

—Marriage— Factum valet— Consent of 

father. 

A marriage, duly solemnised and is other- 
wise valid, is not rendered void, because it was 
brought about without the coneent of the 
guardian in marriage or was in con ‘ rave . D ‘'" n 
of »n express order of the Court. i Lai, 

C J.) GAdJANAND P. CROWN. 64^300- 

Marriage — Factum valet — Person 

giving in marriage incompetent factum valet. 

It iB established that when a person not 

strictly entitled to d s so gives a girl in marriage 

the dootrine of factum valet prevails. (Mccoll. 

t i rampiayar p. Deva Rama. 

J.) KAMria * a » 1R . 129 „ 192 aRang. 202. 


HINDU LAW— Marriage— Form of. 
Marriage— Form of. 


■Marriage— Forms of— Presumption. 


— - ~ w — -r* 

The presumption in cases of Hindu marriages 
is that they took plaoe in the Brahma form. 
( Banerjee, J.) MAGHLI v. LADHI. 

13 l.G. 641. 


Marriage— Forms of-Vaishhnabs— 

5Tanfi form. 

The petitioner, a Vaishnab, applied for 
letters of administration to the estate of the 
deceased who was after the death of her hus- 
band married to him in Kaoti form. Held , 
that marriage by Kantibadal (ezohaoge of 
garlandsi among Vaiehnabs is valid. (Ghose. 
J.) BENODE BEHARY AUD1KARY. V. SHASHI 
BHUSAN BHUR. 59 I.C. 882 = 24 G.W.N. 958. 


■ Marriage— Forms of ••Cost of marriage 
paid by bridegroom . 

Acoording to the Brahma form of marriage 
the ooet of marriage mast be paid by the 
bride’s parents. If it is paid to them by the 
bridegroom the marriage is in the Asura 
form. ( Spencer and Ramesam, JJ.) RATNA- 
THANNI V . 80MASUNDARA MUDALIAR. 

(1921) M.W.N 633 = 41 M.L.J. 76 = 
62 l.G. 931 = 13 L.W. 582. 


Marriage— Forms of— Brahma form- 

payment of Parisam— Effect of. 

Whatever may be the caste to whioh the 
parties belong, ordinarily tbe presumption 
under the Hindu Law is that a marriage should 
be regarded as being in the Brahma form 
unless it oan be Bbown that it was in the Aeura 
form. 92 Mad. 72 ; 39 Bom. 493 ; 97 Bom. 
295. Rel. The mere payment of Parisu Panam 
by the bridegroom to the bride's parents does 
not render a marriage one in the Aenra form 
onless in the oommnnity to which tbe parties 
belong, the payment of Parisam is equivalent 
to the payment of bride-prico and the parties in 
the particular case also regarded it as euoh. 

( Seshagiri Iyer and Phillips , JJ.) REV. GAB- 
RIEL NATHA 8WAMI V. VALLI AMMAIAMMAL. 

20 M.L T. 848 = (1920) M.W.N. 168 = 
33 l.G. 423 = 10 L.W. 491. 

•Marriage— Forms of— Presumption as 

^ it _ . _ 


- w - 

to the form — Gandharva . 

Where a caste has given np an irregular form 
of marriage and adopted another regular form, 
there is no presumption in favour of the old 
form and hence marriage according to the old 
form need not be held as valid. Pec Atdur 
Rahim t J.— Among Kambala caste the 
marriage in Gandharva form is not valid. 
Even amoDg Hindus the form is now obsolete. 
Per Miller , J. — It is doubtful whether tbe 
marriage in that form is legal in the present 
day. {Abdur Rahim and Miller , JJ.) VISWA- 
NATHASWAMY NAICKER V. KAMULU AMMAL. 

21 I.C. 724 = 24 M.L.J. 271. 

Marriage— Forms of— Presumption. 


Every Hindu marriage will be presumed \ to 


have 


;ry aiuuu uiamogc - r 9 

taken place in the Brahma or approved 
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form io the abeeaoe of evidenoe to the contrary. 

(8tanyon, A.J.O.) MT. Chandbabhaga o. 
VlSHWANATH. 20 1.0. 587-9 N.L.R. 102 


■Marriage— Form of— Asura. 


The asura form of marriage not being illegal 
or immoral the money paid to the bride’a 
parents \h not aolawful consideration. ( Lind - 
say, J.O.) 8BAUBBO V. NAND KUMAR. 

5S1.C. 903 = 23 0.0. 281. 

Marriage— Remarriage. 

-Marriage — Re-marriage — Married 

woman— Re marriage during life of husband. 

In the ab-eooe of the cuaiom to the contrary 
a married woman cannot oontraot a seoond 
marriage during her husband's lifetime. 
(Richards, O.J. and Banttji, J.) 8bi Ram v. 
MD8AMMAT INOEI. 21 I 0. 313 = 

11 A.L.J, 711. 


— Marriage— Re marriage — Berar Kun- 

■bis. 

Among Kunbia of Berar, widow'* re-marriage 
by Pat formia permitted. l8lanyon. A.J.O.) 
BITAHAM v. Laxman. 17 1.0. 138- 

8 N.L.R. 128. 

Marriage— Widow, 


- * Marriage — Widow — Re-marriage— 

Custom— Bissa Jaga Brahmins, 

The marriage of a widow of the caate of Biaaa 
Jaga Brahmins is invalid by ouetom. And a 
■widow of that ciaea on her re-marriage losea her 
rights in the husband's estate. tTudball. J.) 
Musammat ASHABFI o. I8ABI. 

201.0. 398-11 A.L.J. 683. 


'Marriage— Widow— Pregnant widow. 

i«it L t f 8D ? Dt fl wi * d u W V 1 ® 7 ra ‘ ma "y Immedia- 
tely after her flrat husband’s death. Oohabita- 

t0 va,id “‘ a * marriage. 

■18/iadt Lai, J.) Bhagat Singh e. Santi? 

102 P.R. 1910 = 0 P.W.R. 1819 = 

00 1.0. 081 = 32 P.L.B, 1919. 

Migrating Family, 

See Hindu Law— applicability. 

Migration. 

8ee Hindu Law— applicability. 

Minor. 

8et HI dTa°n0h^- MINOB,T y*a n d guar- 

Mlnarlty and Quardlanshlp. i 
See also ( i ) Hindu Law -(») alienation. 

W Minos. ,0IHT 

Acts of Guabdian. 

■A GB OF M A JOBITY. 

iAppointmbnt By Goubt 

•Co PABOENEB. 


HINDU L&W— Minority and Guardianship 
—Acts of guardian. 

Db facto Guardian. 

Disposition of Property, 
joint Hindu Family. 

LIABILITY OF MINOR. 

Marriage. 

Mother. 

Natubal Guabdian. 
promissory Note. 

RIGHT TO GUARDIANSHIP. 

Testamentary Guardian. 

Minority and Guardianship— Acts of guar- 
dian- 


Minority and guardianship — Acts of 

guardian. 

A guardian or manager o( a Hindu family is 
not empowered to start a new trade so as 
to bind minor or his interest in family pro- 
perty. Distinction between oew trade and an- 
cestral business. (Sir Lawrence Jenkins,) 
8ANYASICHARAN MANDAL V. KBISHNADHAN 
Banerji 

(1922) M.W N. SSI-16 L.W. 836 = 
49 I. A. 108 = 49 0. 860-26 0 W N. 934 = 
20 A LJ. 409-24 B L.R. 700 = 
38 0 L J. 498 = 43 M.L.J. 41 = 
30 H-L.T. 2f8 = 1922 P.C. 237 (P.C.) 


Minority and guardianship— Acts of 

guardian— Trade— Partnership. 

A guardian oannot oarry on a trade implica- 
ting the minor's property therein to liquidate 
family debts as this doee not amount to nsoes- 
sity or benefit to the minor. (Ahdur Rahim 
and 8adasiva Aiyar, JJ.) KAKUMANU VEN- 
KATA BUBYANA W. AKUTHOTA RAMAYYA, 

(1921) M W.N. 100-40 M L J. J83 = 
13 L.W. 881 = 02 1,0 802 = 22 M.L.T. 114. 


— — Minority and guardianship— Acts of 
guardian— Alienation of property. 

The guardian ol a minor can ereroise all the 
powers whioh a minor has. Where the guar- 
dian ol minor widow alienatea property bo oan 
oonvey not only the ordinary limited interest 
possessed by the widow but also the absolute 
interest whioh under oertain ciroumstanoea she 
oan oonvey. I8eshagiri Iyer and Burn, JJ.) 
bbinivasa Aiyar «, thibuvbngada Maib- 

28 M L T. 380-08 1.0. 888 = 

10 L W. 694, 


— - 'Minority and guardianship— Aots of 
guardian Acknowledgment on behalf of minor. 

A guardian of a minor cannot renew or ack- 
nowledge debts antes it is for the bonefit o! his 
ward or unless the document appointing him 
guardian erprossly gives him such J QWa ^ 
(Sadaswa Aiyar and Sprneer, JJ.) OhiDam 
BABAM PILLAI o VKEBAPPA OHETTIAR 

(1917) MW.r 744-22 M L t Sto- 

43 I O. 808-6 L.W. 0 fo. 

— — -Minority and guardianship- Acts or 
guardian —Settlement of accounts, ’ 

A guardian of a minor is entitled to acce i 
accounts on the basis of a mutual open a^ 
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HINDU LAW— Minority and Gaardiansbip 
— Act* of guardian. 

ourrent account. (Benson, O.C.J., Sankiran 
Nair ard Sundara Aiyar, JJ.) 8UBBA NAIDU 
v. ETHiRAJAMMAL. 28 I.C. 640 (F.B.). 

Minority and guardianship— Acts of 

guardian — Settlement of property. 

The guardian of a mioor co parcener may 
bind the minor by consent given to an alienation 
by bis undivided grandfather of a portion of 
the family property for the purpose of avoiding 
the eventuality of the latter effecting a parti- 
tion and alienating hie share. (JPaflis and 
Miller, JJ.) ARUNACHALA PlLLAl V. SAM- 
PUKNATBACHI. 26 I 0 203 = 

27 M.L.J. 485. 

Minority and guardianship— Acts ol 

guardian— Alienation— Absence of bona fide 
enqnrty by purchaser— Improvements — Oood 
faith. 

The title of the purohaser from the guardian 
of a minor may be effected by the absence on 
his part of due and sufficient enquiries. But 
it does not follow that he did not believe in 
good faith that he was the full owner at the 
time he effected improvements on the property. 
(Sadaaita Iyer and Qtshagxri lyar , JJ.) Nara- 
yana Iyer v. Sankaranarayana Iyer. 

24 I.C. 940=*1 L.W. 369. 

Minority and guardianship— Acts of 

guardian. 

A Hindu mother purohaBed oertain immove- 
able property in her name with money belong- 
ing to her major and two minor eons, held, the 
sale was not void as being in favour ol minor 
eons. 30 Cal. 539 (P.C.) and 4 I.C. 583, Diet. 
(White. O J. and Oldfield , J.) ANDALAMMAL 
V. NARA61MAHACHaBUR. 

24 I C. 927 = 1 L W. 879. 

—Minority and guardia)iship—Acts of 

guardian — Alienation— Onus as to necessity . 

Where an alienation by a guardian is ques- 
tioned by a minor after attaining majority the 
onus of proving necessity is not always on the 
defence and if it is showu that the consideration 
for the alienation went in discharge of previ- 
ous debts some of which is proved to have been 
contracted to 6ave the minor's estate the onus is 
shifted to the minors of showing that tho alieua 
tion was not for the purpose binding on him. 
Whether the onus has been shifted in a parti- 
cular case is a question of fact 6 M.I.A 393 ; 
40 Cal. 288. (P.O.), Kef. ( Tuabji ind Spencer , 
JJ.) Krishna Rao v. ayyasw*mi pada- 
YACHI. (1914, M.W.N. 490-24 I.C. 425 = 

27 M.L.J. 138. 

Minority and guardianship— Acts of 

guardian — Lease— Long term. 

A lease by guardian beyoDd his powers is not 
void but only voidable by the mioor. Where 
the guardian appointed under a settlement deed 
executes a lease in excess of his powers, a 
natural guardian cannot pet aside the lease by 
mere repudiation but could only do so by get- 
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ting a deoree of the Court. {Sadusioa Aiyar 
and 8penc e r, JJ ) MUTHUKUMABA OHRTTY 
V. ANTHONY UDAYAN. 38 Mad. 867 = 

15 M L.T. 861 = 24 I.C. 120 = 29 M.L.J. 617. 

— Minority and guardianship— Acts of 

guardian— Alienation by. 

Per Sundara Iyer , J.— The duties of a 
natural guardian of a minor must be regulated 
by considerations of what amounts to the 
interests of the minor. The discretion in the 
duty of discharging the debts binding on the 
minor rests on the guardian. The question 
would be whether that dieoretiou had been 
properly exercised. The Court ebould oonsider 
whether in the oircum9tanoes that existed at 
the time of alienation the aot would be consi- 
dered as a prudent one by men of ordinary 
prudence. To constitute pressure or necessity 
demand by the oreditor is not neoeesary. 
Considerable latitude must be allowed to the 
guardian in the exercise of i t6 discretion. Pet 
Sadasiva Iyer , J. — If the guardian of a Hindu, 
minor s property after weighing all the then 
existing circumstances, acts in the best interests 
of the minor, it is binding on the minor even 
if the guardian acted wrongly. The alienee is 
proteoted, if he acts in good faith after making 
due enquiry that the guardian's acts appeared 
for the benefit of the minor. (Sundara Aiyar 
and Sadasiva Iyer, JJ.) VEMBU Iyer v. 
Srinivasa Iyengar 23 M L.J. 638= 

17 I.C. 609 = 12 M L.T, 547. 

—Minority and guardianship — Acts of 

guardian— Debts — Mcewifp. 

Where the guardiao of a minor mortgages 
the minor’s property for purchase of jewels for 
the minor’s wife at the time of his mortgage, 
tho debt is for necessary purpose and biuds the 
interest of the minor in the property mort- 
gaged. { Wallis and Munro , JJ ) JanKIPaTHI 
MUNU8AWMI OHRTTY V. PaBTH ASARATHY 
Naidu. 12 1.0. 708 = (191I) 2 M.W.N. 477. 

- - — Minority and guardianship-’ Acts of 
guardian — Settlement of disputes— Minor 
cound . 

A minor is bound by an honest settlement of 
disputes the merits of which were doubtful, and 
wbioh a settlement enabled the minor legiti- 
mately to avoid. Honest belief is not conclu- 
sive of its binding oharaoter. Where the 
guardian did not make due enquiry into certain 
circumetanoes forming the basis of settlement, 
but the settlement was “ fair and prudent ” 
tbe settlement is binding on th* minor and 
oould not be avoided by bim. ( White, C J. and 
Munro, J.) NATESA IYER V. RAMA IYER. 

9 M L.T. 498 = 10 1.0. 221 = 
llQll) 2 M.W.N. 145. 

Minority and guardianship — Acts of 

the guardian — Bow far omaing • 

A Hindu minor is bound by all acts of his 
guardian if done o ona fide and for the benefit 
of the minor’s estate. (Drake Brockman, J.O.) 
MANGULAL v. MT. NANHI. 5 N L.J. 1- 

1922 Nag. 10*- 
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HINDU LAW— Minority and Guardianship 
— Acts o uardian. 

Minority and guardianship— Acts of 

,■ guardian 

Manager of a joint family represents tbe 
miDor members in suits although he is not 
formally appointed as the guardian ad litem. 
(Kanhaiya Lai , J.O.) Bat Deo v. Jai 
Hath. 

9 0 L.J. 1(1 = 1922 Oadh 78. 


Minority and Guardianship — 

Age of Majority. 

— — -Minority and guardianship— Age of 
majority— Guardian of person appointed. 

Tbe age of majority of a minor tor whose 
person a guardian is appointed becomes fixed 
by law at 91 and nothing which subsequently 
'happens can reduoe it. (Spencer and Bakewell. 
33.) JAMBAO0DAOHI V R A J AM ANNARfiWAMI 

67 1. 0. 678 = 11 L W. 590. 

Minority and guardianship — Age of 

majority. 

Tho age of majority for both males and 
females under the Hindu Law oommenoes on 
the completion of tbe 16th year. tOldfietd and 
■8adasiva Iyer, 33.) Kovvidi BATI Raju u. 
■PATAM8ETTY VBNK ATA8WAMI. 

AO Mad. 925-82 M L.J. 119 = 40 I.G. 518 = 

5 L.W. 603. 


Minority and Guardianship— 
Appointment by Court. 

-Minority and guardianship— Appoint- 
ment by Court — Afofher— Supersession of. 

A false oharge of immorality made against 
the (widowed) mother of iofams by the brother 
of the deceased husband in his application for 
guardianship of the infants must neoessarily 
be ooosidered in any order wbioh might be 
made by the Court regarding tbe guardianship, 
as the mother oannot be expeoted to live with 
the family who havo made suoh a obarge 
against her owing to estrangement. iWoodroffe 
and Richardson, 33.) DwuapAda Karmkab 
». MISS BA1E.EAN. 3( 1.0 632- 

30 G.W.N. 60S. 


— — Minority and guardianship— App 0 in 

msnt by Court— Rights of parties. 

No parson other than the father or tt 
mother has an absoluto right to the gnardiai 
ship of a minor. Among other relations tt 
uoarsr one should be ptelerred. In this oai 
the maternal nnolo was preferred to the annt 
son and father’s brother’s grandson. (Cbapma 
«td fios, JJ), LAOBMI NaRaIN V. BAIiABA 
BAHAI, .i , > • 8 P.L.J; 190-39 I C 663 ■ 

,•». : ap.L.w. 431 

Minority and Guardianship— 

' ■ Oo paroenor. 


— ' Minority 'arid guardianship— Co-par- 

- ctnsr- Guardianship of property, 

® iga®*dUn of the 
property of an infant oo-paroener under tbe 


HINDU LAW— Minority and Guardianship 
— Joint Hindu family. 

Mitakehara Law. (Fletcher and Chatterjes, 
JJ.) Janki Nath bingh Roy t>. Ja Mini 
Kanta bingh Roy. 22 I.C, 612. 

Minority and Guardianship — 

De faoto guardian. 

Minority and guardianship— Da facto 

guardian — Alienation — Validity . 

An alienation by de facto guardian of a minor 
cannot bind the minor unless it ie proved to 
be for his benefit or for family necessity. 
93 M.L.J. 944, Foil. (8adasit)a Iyer and 
Stshagiri Iyer . JJ.) KOPrABA KAND1YIL n. 
ANTRA LATH ID. 24 I.G. 871. 


.1/inorifp and guardianship — De faoto 

guardian — Step-mother — Fototr to bind the 
minor's estate* 

A step mother, no doubt, ie not de jure 
guardian of a minor step-eon but ahe may be 
hia de facto guardian and the law is that when 
the transactions entered into by euob de facto 
guardian or euoh as a prudent manager of the 
property would have made and are oovered by 
legal necessity or benefit to the minor they oan 
be upheld. (Prtdcaux, A, J.C.) OANP^T v. FIRM 
OP B1S8BSSABLAL. 1923 Nag. 280. 


Minority and guardianship— De faoto 

guardian— Alienation— Benefit or necessity* . 

A de facto Manager of a Hindu minor' 8 
estate oan, in the case of necessity cr for tbe 
benefit of tbe minor, alienate the minor’s 
property. 96 Oal. 690 and 13. I.O. 119b, Fotl. 
Under Hindn Law, tho king and no one else is 
the Ruardian of minors. (Sfanpon, A J.O.) 
8 omwar Pubi Guru Ohandan Puri t>, 
GOPAL BINGH. 49 I.C. 246, 

Minority and Guardianship— Disposition of 

Property. 

Minority and guardianship— Disposi- 
tion of property. 

A minor oannot make a disposition of pro- 
perly inter vivos muoh lees by bequest. (White, 
O.J. and Tyabji , J). KRI8HNAMA GHARIAR v. 
Vhebavalli Kribhnama ohari. 

38 Mad. 166-24 M L.J. 817°. 
13 M.L.T. 886-19 1 0. 153* 
(1918) M.W..N35B. 


Minority and Guardianship-Joint Hindu 

Family. 

Minority and guardianship — - Joint 

Hindu family . 

Where an applioatiou was made by the 
managing member of a joint Hindu family 
governded by the Mitakahara Law for being 
appointed guardian of hie minor son and for 
leave to eell the minor's undivided share In 
the anoestral property ; held, that the High 
Oourt oould under its general powers and apart 
from the provisions of the Guardians and 
Wards Aot appoint a guardian of the minor's 
property. 25 B. 853, Foil, (QrtavesJA 
Habinaraxn Das, In re, ... so q. m. 

1928 Oal. 40»1 
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HINDU LAW — Minority and Guardianship 

— Joint Hiodn family. 

— Minority aud guardianship — Joint 

Hindu 1 amity— One member of age— Certificate 
of guardianship of minor members . 

If ail the members of a joint mitakshara 
family are minors, an order appointing a guard- 
ian of the minors, ie a good one. But when 
one of them oomes of age the guardianship 
ceases ipso facto, as regards him, and as there 
oannot be a guardiaD6hip of minors in a joint 
mitakshara family, in whioh there are also 
adults, the guardianship oeaeesalso as regards 
the other minors and the member attaining 
majority briDg rent suits on behalf of himself 
and the minor members. (Woodroffe and 
Richardson , JJ.) 6AMDANI v. Kamala 
Kantba. 18 I C. 424. 

— - Minority and guardianship— Joint 

Hindu family— Appointment of guardian of 
person . 

Though a guardian of the anoestral property 
of a minor member of a joint Hindu family 
oannot be appointed, a guardian of the person 
of such minor can be appointed by the Court. 
21 I.C. 848 ; 5 L.W. 374 ; 41 Mad . 561 ; 80 
Bom. 152 ; 46 I.O. 815, Diet, ( Spencer and 
Bakewell, JJ.) JAMBAGUTHACHI v. BAJA- 
MANNABSAMI NADALWAR. 87 I C. 078 = 

11 L.W. 596 

Minority and guardianship— Joint 

Hindu family — Manager — Minor , 

If the Manager of a joint family is a minor 
and all the other members too are minors the 
natural guardian of the manager takes the 
place of the manager and fully represents the 
joint family. [Batten. A.J.C.) BAJI RAO v. 
GULAB SINGH. 17 1.0. 141 = 8 N.L.K. 188. 

- Minority and guardianship — Joint 
Hindu family— Member becoming a lunatic — 
Appointment of guardian . 

A guardian of the property of a lunatic oan- 
not be properly appointed in respeot of the 
lunatio’s interest in the property of an un- 
divided Mitakshara family for no outsider oan 
intermeddle with the property and affairs of a 
joint Hindu family merely by being appointed 
the guardian of an incompetent member of 
that family. Where the members of the joint 
Hindu family consist of a lunatio father and 
an adult son, the son must be presumed to be 
in faot the karta or manager of the joint 
family. (Atkinson and Manuk , JJ.) PABAMA- 
dube v . Mahadeo Singh. 49 I 0. 907. 

Minority and Guardianship— Liability 
of Minor. 

Minority and guardianship— Liability 

of minor — 8ale of property alleged to belong to 
minor — Covenant for title — Breach— Liability. 

A guardian of a minor cannot personally 
bind the minor of oovenants entered into on 
his behalf. The 2nd deft, as guardian sold pro- 
perties alleged to belong to the minor 1st deft. 
The vendee was subsequently dispossessed as 
let deft, bad no right to the property. In a 


HINDU LAW — Minority and 
—Liability of minor. 

suit by the vendee for the damages, held , that 
the minor was not liable but that the guardian 
mast be deemed to have entered into the- 
oovenant personally and henoe liable. 19 Cal. 
507, Foil. (8esAapiH Iyer and Moore, JJ.). 
Bbinivasa Thataohablu v. Noolamma. 

11 L.W. 246 = 85 I.G. 486** (1920) M.W.N. 810i 

- Minority and guardianship— Liability 

of minor — Contract on behalf of minor and for 
his benefit — Personal liability of minor . 

Per Ayling and Seshagiri Aiyar, JJ.— No 
decree should be passed against a minor or his 
estate on a oontraot entered into on hie behalf 
by a guardian, under whioh no obarge is 
oreated on the estate, ezoept in oaies in whioh 
the minor’s estate would have been liable for 
the obligation incurred by the guardian under 
the personal law to whioh the minor is eubjeot. 
Per Chief Justice , — A decree oannot be passed 
against a minor or his estate on a oontraot 
entered into on his behalf by a guardian for 
his benefit. 11 Bom. 551, Foil. (Wallis, O.J. 
Ayling and Seshagiri Aiyar, JJ.) BATCHU v. 
Vajjula JAGANNADHAM. 42 Mad. 185 = 
80 M.L J. 29 = 25 M L T. 23 = 9 L W 229- 
49 I.G. 872=(1919) M.W.N, 148 (F.B.) 

Minority and guardianship— Liability 

of minor— Contracts of guardian . 

A Hindu guardiao oaonot by bis aots, bind 
the minor with personal liability. The miuor’e 
liability, however, for debts properly incurred 
on his bahalf by bis guardian oan be oharged 
against his estate. (Seshagiri Iyer and Napier,. 
JJ.) VENK^TASAMI NAIOKBR V. MUTHU- 
s * mi Pillai. 34 M L J 177- 

48 1.0. 949 = 23 M L T. 280; 

; Minority and guardianship— Liability 

of minor— P/omissory note. 

The estate of a minor is liable for a pro- 
missory note debt executed by his mother as 
guardian even though ihe mother did not sign 
the promissory note as guardian. 8s. 28 and 80 
of the Negotiable Instrunnnts Aot do not cover 
all cases of representative and cannot therefore- 
be appliod to guardians. (Ssshnptri Aiyar and*. 
Napier, JJ.) PADMA KRISHNA CHETTIAB c. 
Nagamani AMMAL. 89 Mad. 918- 

30 I.a 874 = 18 M.L.T.210, 

. 

■ - — — Minority and guardianship — Liability - 
of minor. 

A minor is not bound by the exeoution of the- 
deed by his guardian on his behalf and he oan 
oontost the binding nature of the debt. 
(Benson and Sundara Iyer , JJ.) BHOGABAJI. 
v . ADAPALLI 8EBBAYYA. 38 Mad. 880- 

12 I.O. 198-10 M L.T. 179. 

— — Minority and guardianship— Liability 
of minor— Trade by guardian. 

Where a minor inherits a family business, it 
is open to his mother as guardian to oarcy on 
the business through a manager, if neoesaary. 
But the guardian and not the minor is the. 
person personally liable on oontraots entered. 


Gaardlanehlp- 
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HINDU LAW— Minority and Guardianship 
—Liability of minor. 

into in the course o! the business. The credi- 
tors have only an indireet right ol recourse 
ftgaiDBt the assets of the business id so far as 
the guardian himself has a right of indemnity 
against euoh assets. If, however, the guardian 
has no Eucb right and is himself accountable 
to the minor the creditor’s remedies are only 
against the guardian. It is improper for a 
guardian of a minor's business to empower an 
agent to draw bills in favour cf himself or bis 
firm and if the guardian sutlers loss by the 
fraud of the agent, be and not the minor nor 
his assets are liable. (Wallis and Munro, JJ.) 
BANKA KB1SHNAMUBTBI V. BANK OF 
Bubmah, LTD. 33 Mad. 692 = 

(1911) 1 M W N. 385-14 I 0. 389 = 
21 M L.J. 020-11 I.O. 79 = 11 M.L T. 5j. 


Minority and guardianship— Liabi 

lity of mtnor — Contract by guardian . 

On a contract entered into by a guardian on 
behalf of a minor in whioh (he minor's estate 
would have been liable lor the obligation 
incurred by the guardian under the personal 
law of the minor a decree might be passed 
against the estate ol the minor. (Mactiair, 
A.J.C ) CB HOG aTjAIj Mbghbaj v. Kanhaiya- 
LAL TABACBAND. 86 I 0. 740 

• 

” ■ Minority and guardianship— Liabi- 
lity of minor— Contract— Want of mutuality , 

A guardian of a minor cannot bind tho 
minor’s estate by a contract for the purchase 
of immoveable property, and as the minor is 
not bound by such ooctraot there is no 
matnality and consequently the minor cannot 
obtain specific performance of the contract. 
(8lanyan, A.J.C,) BUBAJMAL v. PANDHABI. 

41 1.0. 45-13 N L.R. 98. 


— . -Minority and guardianship— Liabi. 

lity of minor— Guardian carrying on business 
on behalj of minor proprietor— Debts of trade — 
Whether assets liable . 

Where a Hindu family maintains itself by 
trade, and a minor beoomes by inheritance the 
sole owner of snoh business, if the trade is 
carried on thereafter by the guardian the assets 
ol euoh business will be liable for such debts 
contracted by the guardian as are necessarily 
incidental to or flew out of the carrying on of 
the trade along Its normal course. 20 Bern. 767 
Foil, ; 26 Bom. 206 and 84 Bom. 72, Ref, 
(Hfanyon, A.J.O.) JBITIBAI v . Trjmal, 

411.0. 80-13 N.L R. 109. 


— Mtoorlty and guardianship— Liabil 
of minor — Personal covenant . 

A guardian* cannot bind the estate of I 
ward except by an agreement clearly purport! 
to do so and that only in : oertain oases. 

guardian cannot bind hie minor ward by 

agreement to make the latter personally lla 1 
forlnture maintenance although he can U 
•the estate if it is lubfcct to a future liabil 
Afad the cotenant be tot the benefit of I 


HINDU LAW— Minority and Guardianship 
— Natural guardian, 

estate of the minor. (Miller, C. J. and Couifl. J*) 
RAJ KUMAB JAGANNATB PBASAD BlNGB V . 
M1BZA EKBAL BABADUB. 8 P.L J. 239 = 

88 1.0. 314 = 1 P L.T. 6fc 

■ ■ ■ — Minority and guardianship — Liabi- 
lity of minor— Mortgage by guardian. 

A mortgage of a minor's property by his 
guardian is bindiDg on the minor only to the 
extent by whioh he was benefited. The omission 
in the document of any referenoe to the minor 
does not render the document ineffectual if it 
is proved that tho guardian intended to act only 
as guardian of the minor, (Chapman and 
Jtoala Prasad , JJ.) Kali RAI t>. Kabu SINGH, 
3 P.L. W. 210 = 42 1.0. 462-4 P.L.J. 78. 

Minority and Guardianship— Marriage. 

Minority ar.d guardianship — Marriage 

—Bight of mother to select bridegroom for 
daughter . 

A mother is entitled to seleot a bridegroom 
for her daughter and this right of here should 
not be interfered with by the Court exospt in 
very exceptional circumstances. [Wallis, J.) In 
the matter of, Manx Bai. 22 1.0. 831 — 

16 M L T. 148. 

Minority and Guardianship— Mother. 

Minority and guardianship— Mother — 

Convfrsion. 

Though an oi divorced mother of Hindu in- 
fant beoomes a Christian, ebe can still be 
appointed the guardian of the infants if she he 
in a position to satisfy the Court that she w»ll 
be able to oarry out the obligation of bringing 
up her ohildren in the faith of her husband. 
[Woodrofle and Richardson, JJ.) DWIJAPADA 
Kabmakab v. MISS Bailean, 

84 I C. 632-20 Q.W.N. 608. 

. Minority and Guardianship— Natural 

Guardian. 

—Minority and guardianship— Natural 

guardian— Father— Delegation of functions— 
Revocation— Interest of minors . 

As in England, so among the Hindus the 
father is the natural guardian ol his ohildren 
during their minorities, but their guardianship 
is in the nature of a saored trust and he cannot 
therefore during hiB lifetime substitute another 
person as guardian in hisplaoe. He may in the 
exercise of his discretion as guardian entrust 
the oustody and education ol his children to 
another, but the authority is revocable c*ndit 
the interests of the children require it, the 
father oan resume the oustody and education 
of hie ohildren in spite of any oonlraot to tho 
contrary. If, however, tho authority has been 
acted upon in suoh a way as, in tbe opinion of 
the Court exercising the jurisdiction of the 
orown over infanta, to oreata expeditions on 
the part of the minor and it is undesirable In 
the interests ol the minor to revoke the autho- 
rity, then tho Court will plaoo the minor under 
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HINDU LAW— Minority and Gnardlanahip 
—Natural guardian, 

the oustcdy of the delegated guardian. ( Lord 
P*rktr % ) MRS. ANNIE BeSANT V. NaBA- 
TAN1AH. 88 Mad. 807 = 41 I. A. 814 = 

27 M L J. 30= 18 C.W.N 1089- 
1LW 520 = (1914) M.W.N. 835 = 
10 M L T. 165 = 20 G L.J 253 = 
24 I 0 290 = 16 Bora. L.R. 623 = 
12 A. L J. 1165 (P.C.) 

[On appeal from 23 M.L.J. 661 = 
18 M L T. 1 => (19l4i M W N 1 i8oppl) = 
21 1.0. 789 whioij Jtself was an appeal from 
23 M L J. 350 = 11913) M.W.N, 863. 

Minority and guardianship— Natural 

guardian— Mother, 

Under the Hindu Liw after the father the 
mother is the preferential guardian of minors 
and not their brother. A payment by him will 
not save limitation uoder 8. 21, Lim. Aot. 
(Mookerjee and Walmsley % J J.) BlBESWAB 
MoOKEBJEE V. AMBIKA CHABAN BaTTA- 
CHABJEE. 42 1 0. 472 =48 Cal. 630 

— Minority and guardianship— Natural 

guardian- Step mother. 

In the absence of nearer relatione, a step- 
mother is under the Hindu Law, entitled to aot 
as the guardian of her step-son. I Seshagiri 
Axyar and Napier . J J.) VENKATAS AMI 
Naickeb V. Muthusami PILLaI, 

34 M L J 177 = 48 I C. 949-23 M.L.T. 280. 

Minority and guardianship— Natural 

guardian -Who is. 

Per Sadasiva lyer % J Nobody other than 
the father and mother of a minor with the 
probable exoeptions of the elder brother aod the 
direct male *nd female ancestors, is entitled to 
be the natural guardian of the minor. 2 C W. 
N- 191, FjII ; 39 Cal. 292 (P.C.), Bsf. Toe 
paternal auot is not a Datura! guardian. 

( Sadasiva A par and Tpabji. JJ.> ThaYam- 
MAL V KUPPANNa KOUNDAN. 

88 Mad 1123 = 28 1 0. 179-27 M L J. 283. 

Minority and guardianship— Natural 

guardim— Father— Father's right to appoint . 

A Hindu father can appoints guardian of hie 
ohild orally or by will to the exclusion of the 
mother. { Sundara Aiyar and Spencer , J J .) 
ANANTHANABAYANA IYEB V . 8AVITBI 

AMMAL. 36 Mad 131 - (1912) M W N. 59 = 
11 M LT. 63 = 13 1.0. 498 = 22 M.L.J, 231. 

Minority and guardianship— Natural 

guardian— Step-mother. 

Under the Hindu Law the etep-mother is 
not the natural guardian of her minor step-son. 
She is not therefore, a guardian within Art. 44 
of the Limitation Aot so that Article does not 
apply to an alieoation by her. (Alittra , A.J.C.) 
VlTHU V. DEVIDAS8. 61 1.0. 948- 

16 N.L.R. 33 

— Minority and guardianship— Natural 
guardian— Father— Delegation o/ right . 

The father as natural guardian, may delegate 
hie authority to others but euoh delegation is 


HIND and Qaar ‘H*n«hlp 

—Right to guardianship. F 

revocable. Guardianship being a sacred traet, 

S e ® abs ‘ Uate another guardian, 

dS Mad. 807, Foil. (Drake- Brockman, J.Q.) 
Hanuman Singh v. Ganesh Pbasad. 

50 1.0. 880. 


— Minority and guardianship— Natural 
guardian— Delegation by father -Resumption. 

A Hindu father may in his discretion entrust 
the custody and education of his ohildren to 
another but by so doing he does not cease to 
bo the guardian, that being an office whioh 
he cannot permanently part with in favour 
of a third person. ( Lindsay . J.Q.) MuSHaP 
Husain v. Mohammad Jawad. 

21 0.0. 194=43 1.0. 60 = 3 0 L.J. 616. 


——Minority and guardianship— Natural 
guardian— Mother. 

Uoder the Hindu Liw the mother is the 
natural guardian of a minor after the death of 
the father, irrespective of whether the family be 
joint or separate. (J to ala Prasad. J.) BHAIBS 
Pbasad 8ahu v . Ram Cbandba Pbasad. 

43 1 0. 233 = 4 Pat. L.W. 373. 


Minority and guardianship — Natural 

guardian. 

. Father's brother's wife is not a natural 
guardian. ( Sharfuddm and Roe t JJ.) 8UBA 
MaHTON v. MUNSHI MAHTON. 40 1.0 628. 

Minority and Guardianship— 
Promissory Note. 

— “ ■ Minority and guardianship— Pro - 

missory note— Liability of minor . 

The executant of a promissory UQte was 
described in the body of the note as the 
guardian of a minor and the necessity for 
borrowing was stated in the note as arising 
from the minor's father's debt. Held, that the 
minor was still not liable on the promissory 
note. ( Oldfield and 8adasiva Iyer t JJ.) 
RAMASWAMI MUDALIAB V. MUTHUSWAMi 
Iyeb. 30 1.0. 481. 

Minority and GaardUoship — 

Right to gnardlanahip. 

— — Minority and guardianship— Right to 

guardianship— Son by first husband . 

The mother oontinues to be the netural guar- 
dian of her infant eon, even after her remarriage 
with second husband, if the infant son lived 
with her. (Shah and Crump , JJ.) RAOJI 
THAKABAM V . PBEMBAJ 8ADABAM. 

1923 Bom. 213. 

Minority and guardianship— Right to 

guardianship. 

The guardian of a minor widow is her bus- 
band’s kin and it is only when the husband's 
family beoomea extinot that the heirs of her 
own father are entitled to be her guardian. 
(Mookerjee and Buckland , JJ.) 8aTI8 v . 
Kalidasi. 68 1.0. 377-84 O.L.J. 629. 
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— Right to guardianship. 

Minority and guardianship — Right to 

guardianship — Paternal relations. 

Oa t ho deal h of the pareat ot a child the 
paternal relations of the minor nave no legal 
right of guardumbip of the child. \Mookerjee 
and Beachcroft. JJ.) NlRODE Babani DeBYA 
V. BSOL \NAT3 8ABKAB. 26 1 0. 300. 

— — Minority and guardianship— Right to 

guardianship —Re-marriage — Paternal grand- 
father— Right to give minor in marriage. 

Under the Jliadu Law the mother is, altor 
the father, the natural 16**1 guardian of her 
minor daughter and ebe does not lose her 
right by re-marriage in any case when euoh 
re-marriage is reoogoieod as valid by custom. 
Where the welfare of a female minor is not 
being nogleoted by the mother, it is not proper 
to Appoint the paternal grandfather as 
guardian of the person of the minor and to 
allow him to remove the girl from the ouatody 
of the mother. A Hindu mother can effect a 
valid marriage for her daughter even io the 
presence of the paternal grandfather. ( Dunias , 
•J.) MUSSAMMAT INDI V. GHANIA. 

88 1.0. 783 


Minority and guardianship— Right to 

guardianship — Minor widow . 

The guardiana of a minor widow are the 
husband’s relations within the deoree of a 
Qapinda, in preference, to her father and his 
relations. Uohnvone. C J. and Raliigan, J.) 
EMPEBOB V. TEK OHAND. 

27 PR Or. 1918-16 Or. L.J. 780 = 
81 1.0. 300-48 P.W R. Or. 1918. 

— Minority and guardianship— Right to 

-guardianship— Conversion— -Effects 

A Hindu father does not lose bis right to 
appoint any ono as guardian for his ohild by 
becoming a Ohrtetian. (IPalfu and Abdur 
Rahim , JJ.) albrecht v. Bathbe Jel- 
LAMMa. 11 M L T. 88 = (1912) M.W.N. 83 = 

13 1.0. 483-22 M L.J. 2*7, 


— — Minority and guardianship— Right U 
guardianship— Mother. 

The mother is entitled to the guardianship 
of a minor boy or girl after the father and the 
paternal kindred is postponed to her. But in 
respect of property the surviving oo-paroeners 
would bo entitled to hold possession of the 
lamlly estate till partition. 4 M H.O.R. 039 : 
4JM.H.O.R, 116, Foil, (Hanson and Sundara 
Aiyar % JJ.) AOHA RANQANaJKAMMAL t>. 

aoha Ramanuja aiyangar. 35 Mad. 728- 
21 M.L.J. 000-10 ML T 67- 
11 1.0. 570-11911) 2 M.W.N. 285 

— -Minority and pttardtanehlp'— Rtqht te 

wSw n,h ' P ~ NOt l03t by ra ‘ marr ‘ a 9® o) 

A HliiSa Widow, who Is .Mowed to 'ie-Q.ni 
by the anatom ot har aatte, doe. not. on re- 
marriage, lose her right of guardianship of bei 
•minor eon. (Pride au» () .J.O.) BBABU b. 
4£QHIDW, , . . 63 1.0, 891-4 H.L J, 80, 

Voi, ni— 70/ 


HINDU LAW— Minority and Guardianship 
— Testamentary guardian. 

Minority and guardianship— - Right to 

guardianship — Re-marriage. 

A Hindu mother loses her natural right of 
being a preferential guardian of her minor son’s 
persons by reason of her re-marriage. She may 
be appointed a guardian a* a stranger. {Mitra% 
A.J.C.) GHIBONIJI KASAB V. PUNAM CHAND. 

48 i C. 75. 


Minority and Guardianship— 
Teitamentary Guardian. 

— Minority and guardianship— Testa- 

mentary guardian. 

A Hindu father has, under the Hindu Law. 
powor to appoint by will a guardian of the 
property of his minor eon. ( Mears . O.J. and 
Sulaiman. J.) DUBANAND v ANANDMANI. 

18 A. L.J. 1127-59 1.0,909 = 
2 D.P.L R. All. 431-43 Ail. 213. 

Minority and guardianship — Testa- 
mentary guardian— Father's power — Minor 
sons— Alienation by guardian— Limitation. 

It is competent to a Hindu father to appoint 
a testamentary guardian for the management 
of the family properties during the minority 
of his eons. If the mother of the nephews of 
the minor eons, acquiesces in the arrangement, 
it will be good against ail Aq alienation by 
suoh guardian would be binding on tho minor 
ions unless set aside within the period under 
Art. 44 of the Limitation Aot, (Scoff, O.J. and 
Beaman . J.) Mahablbshwab KrishnaPPA 
v. Ramchandra Manqesb Kulkarni. 

38 Bom. 94-21 I.C. 880-15 Bom. L.R. 882. 


Minority and guardianship— Testa* 

mtntary guardian. 

Under Hindu Law a man cannot appoint a 
guardian of hie minor nephew. Any provision 
in a Will of a Hindu testator appointing a 
guardian of his nephew does not bind the 
Go arts under 8. 7 (8) of the Guardians and 
Wards Aot. (Chevis , J.) Dhanpat Ram v. 
Pbem Singh 220 P L.R, 1911- 

12 1 0. 482-220 P.W.R. 19M. 


Minority and guardianship — Tesfa- 
mentary guardian— Hindu father. 

Under the Hindu Law it is open to a father 
to appoint a testamentary guardian for hie 
minor son. 41 M. 861 Referred to. Whatever 
doubts may exist as regards the power of the 
father to appoint a testamentary guardian for 
his minor son as rogards ancestral property, it 
is open to him to appoint suoh a guardian 
ay regards hia separate or self aoqaired property. 
A bequest by a Hindu father of his separate 
proporty to his minor daughtor coupled with 
the appointment of a testamentary guardian 

miQor 8 P*°P« c *y would be valid, 
(Oldfield and Devadoss , JJ.) KONTHALATH- 
AUMAL V BOUNDARATHACHL 

46 Mad. 873-45 M.L.J, 481-18 L.W.966- 
(1923) M.W.N 902 - 741.0.898- 
43 M L.T. (H.0.) 80, 
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HINDU LAW— Minority and Guardian, hip — 
Testamentary guardian. 

Minority and guardianship— Testa- 
mentary guardian— Father's power to appoint . 

Per Sadasica Iyer, J. — A Hindu cannot by 
will appoint a guardian to the anoestral pro- 
perty of h is minor eooa who take suoh property 
by surviorship and not by succession. 80 
M.L.J. 504 ; 21 I.C. 848 ; 29 I.C. 475, 
Foil ; 7 W.R. 71 I 13 M.I.A, 209, Dist. ; 
38 Bom. 94, Diat. An exeouior cannot be ap- 
pointed as guardian for purposes of binding hie 
estate. Spencer , J. Semble. — There may be 
exceptional oases in wbion a Hindu father may 
validly appoint by will a guardian to manage 
his undivided boo's estate during their minority, 
when there is an adult co-parcener to do so. 

( Sadasiva Iyer and Spencer , JJ.) OHIDAM- 
I3ABAM PlLLAl V. VEEBAPrA CHETTIAB. 

22 M.L T. 380 = 0 L.W. 640 = 
(1917) M W N. 744 = 43 1.0. 868. 

Minority and guardianship— Testa- 
mentary guar, it an . 

It is not competent to the only adult co- 
parcener of a Mitakshara family consisting of 
himself and hie minor co-paroeDere, to appoint 
a testamentary guardian to the oo-parcenary 
properties of the minor co parceners. 41 M. 
661 and other cases followed. Consequently it 
is not open to a father to appoint a testamen- 
tary guardian for the properties in the hands ol 
bis minor sons in supersession of the mother. 
{KotWal, A J.C.) J I WANDAS V. RAJB \NI. 

64 1 0. 433. 

Mitakshara. 

See Hindu Law— Texts. 

Mortgage. 

See Hindu Law— alienation. 

Mutt. 

See Hindu Law— ( i) religious Office. 

(2) RELIGIOU8 AND CHA- 
RITABLE Endowments. 

Nattu Kottal Chatties. 

See Hindu Law— applicability. 

Obstructed Heritage. 

8ee HINDU LAW— Inhebitance. 

Partible Property. 

See Hindu Law— Partition. 

Partition. 

ACCOUNTS. 

AGREEMENT. 

ALIENATION. 

AWARD. 

Burden of proof. 

Co widows. 

Daughter. 

Declaration of intention. 

Division in status, 

Effect of. 

Equities. 


HINDU LAW— Partition— Accounts. 

Evidence of, 

Father. 

Female sharer, 
illegitimate son. 

Institution of suit. 

minor 

Onus of proof, 

Oral. 

Partial partition. 

Provision. 

Re opening of. 

Re union. 

Right to. 

Shares. 

subject-matter. 

Suit for. 

Partition — Accounts. 

Partition — Accounts — Marriage ex- 
penses incurred aftsr suit but betore actuat 
partition. 

Under the Hindu Law, the manager of a 
joint family is not obliged to keep acoounts 
while tbo family remains joint. When a parti- 
tion is asked for, partition takes place of the 
property as it exists in the hauds of the 
manager. From the date of the suit there is. 
a severance of interest and for purposes of 
succession the family members are no longer 
considered joint; bat it does not follow that 
thereafter until the joint family property is 
aotually divided it does not remain joint. If 
pending euoh division there are many expenses 
which should be properly inourred by the joint 
family puree, (e,g. t marriage expenses) those 
expenses are taken out of the family property, 
and they cannot be debited to any ptruoular 
oo-paroener. ( Macleod , O.J, and Beaton, J.) 
RAMNATH V. GOTUBAM. 04 1.0 118- 

21 Bom. L R. 1179. 

Partition — Accounts — Liability of 

manager , 

The manager cannot be oalled on to defend 
past transactions. The aooount which has to 
be taken is merely an enquiry into existing 
assets. This general role, however, has one 
exoeption. vie., in the case of minors for they 
oannot be deemed to aoqaiesoe in the manage- 
ment of the estate. ( Beaman , J ) HABI I)a 8 
LALJI t\ NABOTAM RaGHaVJI. 141.0 769- 

14 Bom. L R, 237. 

Partition— Accounts- Manager's duly* 

to account, 

The only aoconnt that the karta is liable to 
submit in a suit for partition is as to thfr 
existing state of the property divisible. The 
parties have no right to look baok and olaim 
relief against past in equalities of enjoyments 
of members or other matters, (Mookerjee and 
Panton, JJ.) NlBABAN V. NlRUPAMA. 

28 0 WN. 670 = 69 1.0, 476-31 0.L.J, 863. 

Partition — Accounts — Liability of 

manager . 

The manager is liable to aooount only accord- 
ing to the existing elate of the family. But 
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HINDU LAW -Partition— Account*, 

the statement of the manager as to the pro* 
parties existing ia not oonolusive and the other 
members can show assets other than those 
admitted. ( Fletcher and Richardson, JJ.) 
POBMESHWAR DUBEY V. G OBISD DOBEY. 

43 Gal. 459 = 83 1.0. 190=20 G.W.N. 25. 

Partition — Accounts — Purchase ol 

property . 

In a partition sail the Court will not, exoept 
in special ciroumatances. Order ao acoount to 
be taken of pa*t transactions. Where it ie 
impossible to predioate how mnoh will ulti- 
mately be realized ont ol the outstanding debts, 
it ie sufficient to give the plaintiff a declara- 
tion that he is entitled to his proportionate 
share of whatever may be reoovered. Any 
property acquired by a member with hie own 
money after the passing of the preliminary 
deoree for partition would not be liable to 
partition, but when, it ie ebown that he 
possessed ancestral funds from which euoh 
property oonid be aoquired, it lies on him to 
show that those foods were not employed for 
the purpose. If he fails to disobarge this 
burden, it must be presumed, that the 
property was acquired with money belonging 
to the joint family and it is therefore, liable to 
partition. [Broadway and Brasher , JJ.) 
LACHHMAN DAS V. NANAK CBAND. 

2J P.W.R, 1923 = 1928 Lah. 20. 


- ■ ■ ■ ■ Partition — Accounts — Manager's lia- 
bility to account . 

Where an aooount has to be taken with a 
view to make a partition of joint family proper- 
ties, the aooount is merely an enquiry into the 
existing assets and tbe head of the family 
oannot in general be oalled upon to defend tbe 
propriety of his past transactions except in 
oases of fraud, misappropriation or gross reck- 
less waste. The manager being the aocountinp 
party has to file an aooount as to the proper- 
ties available for partition but tbe other 
members are not bound to accept it. Tbe 
enquiry direoted by the Court should be con- 
ducted in the usual manner to find out wbal 
the property consists of. Tbe manager should 
bo direoted to file htB aoaounts and the other 
members given opportunity to verify tbe same, 
The mere fact that aooount books were not 
kept would not in tbe absenoe of evidence Ic 
Bhow that the aooounts 1 produced are false in 
any particular render him liable. (Spencsr. 
Mi Kumaraswami S as try , JJ.) Tada BDLLI 
Taumibeddi v Tada bdlli Ganoireddi. 
1A „ MMad. 281-MML.J. 570- 
80 H.L T. 823 <H.G.)-10 L.W 55- 

1928 Mad. 236 |2). 

7 Partition — Accounts — Bet-off -Deb 

due to one member. 

When taking accounts In a partition suit, a 
time; barred olaim by one oo-parcener against 
the joint family, oannot be allowed as eqoilable 
set-off. (Spencer and Ramesam , JJ.) Bub- 
MAYA Bhandaby p, Janabdana Bbandary. 

- 41 M.L 4.870- 

, MIAWa-llL.Vak 


HINDU LAW— Partition— Agreement. 

- -—— Partition— Accounts, method 0 / taking 
—Custom among Yaisyas, 

Tbe acoount to be taken in a partition suit 
is an account of the assets and liabilities of the 
family on the date of the plaint. Jewels given 
to the wives of oo-paroeners oannot be made 
available for partition. There is no oustom 
among Vaisyas whereby tbe value of tbe jewels 
is to be debited against the husband's share, 
(Wallis, C.J. Hughes , J.) LingamaLLU 

VARaDa RAGHAVIAH v . LINGaMaLLU VEN- 
KATARAM ANIAH, 61 I.C. 772-13 L W. 262. 

Partition — Accounts — Partnership 

consisting of some of the members of the joint 
family— Suit by or against family for debt 
due . 

Where an action for the recovery of sums 
advanced by a partnership consisting of some 
of the memoera of a joint Hindu lamily against 
tbe family is barred, the olaim oannot be 
enforced 10 an aotion for partition alter it has 
become barred either by way of equitable set-off 
or as au item in tbe partnership accounts with 
the family. [Sadasiva Aiyar and Phillips , JJ.) 
VELLAYAPPA MOOTHAN V . KRI6HNA 
MOOTHAN. 44 I.O. 428 = 31 MLJ. 82. 

Partition— Accounts— Mesne profits— 

Infant member . 

A minor member living separately of bis own 
accord and not because ol tbe manager is not 
entitled to mesne profits at the partition of the 
properly. (Sundara Iyer and Sadasiva Iyer t 
JJ.i Bbinivasa -Iyengar v third* 

VENJADATHA IYENGAR. 38 Mad. 596 = 
28M.LJ, 641=11914) M W N. 282- 

(1913) M.W.N. 1034 = 28 1 0.284- 

13 M.L.T. 807. 

— Partition — Accounts — Liability 0/ 

manager— Division in status. 

There may be a division in status as distin- 
guished from a division of property, Tbe for- 
mer is a matter of individual decision while 
the latter ia tbe resultant from that dioision, 
A separation of one branoh of the family does 
not neoessarily put an end to the joint manage- 
ment 0 ! tbe estate by the manager. In an 
ordinary partition suit where there is no pre- 
vious separation the enquiry is in the absence 
of fraud or other improper conduot direoted to 
ascertain the divisible assets, the manager not 
being liable to aooount for his past dealings 
with the family property. (Sfuarf and 
Ranhaiya Lai, A. J. Oa.) Buraj NAbayan u. 
IQBAL Narayan. 48 I.O. 013 — fi O L J. 678.. 

Partition— Agreement. 

Partition — Agreement against . 

Any member of the joint family after Ha* 
disintegration oannot bring a suit for separate 
possession of tbe joint property if be joined 
the others to refer their matters to arbitration 
and an award . ia. made thereon precluding 
themselves during their lifetime from claiming 
separate possession of U by means of a partition 
by metes and bounds as thq award is bindings 
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HINDU LAW— Partition— Agreement. 

oo them. [Knox. A.O.J. and Piggott. J.) Rdp 
SINGH v . BHABATHl 8INGH. 42 All. 30 = 

58 l.G. 632 = 17 A.L.J. 916 

Partition— Agreement against . 

The faofc that the tenants-in-common of the 
village are jointly responsible to the Govern- 
ment for the land revenue will not make the 
village impartible. Nor can the compromise 
among the parties that the lands should not be 
divided, impart the character of impirtibility 
to the estate. Impartiality arises out of some 
speoial. enure or some general family or local 
ou9tom. Parties oannot render an estate 
impartible wbiob is partible. (Chandavarkar 
and Hayward , JJ.) PaiOJSHAH BHIKAJI 
VANDRIVALLAH o. Manibhai Nichhabai 

30 Bom. 83 = 12 I 0 513 = 
13 Bom. L R. 963. 

— Partition— Agreement against. 

Agreement not to partition is binding on the 
parties thereto provided no equitable ground is 
made out for not giving effeot to the agree- 
ment. (Chatietjce and Richardson , JJ.) 
Chaita Dassy v. Madan Chandra Das. 

38 1 G. 33- 

Partition — Agreement against — 

Devolution of share of childless sharer on his 
brother— Validity of. 

A. olause in a partition deed that io the event 
of the death of any one of them without male 
issue bis share after dedioating alienations by 
him should be divided among the survivors is 
valid and does not oootravene the provisions 
of 8. 6 of T.P. Aot, or Hindu Law. 99 All 414. 
Foil. ( Wallis, C.J and Scshagiri Aiyar, J.) 
Muthu Raman Chittiar v ponnuswamy 
UDYAR. 29 M.L.J 214 = 18 M.L T. 124 = 
(1918) M.W N. 405 = 29 l.G. 849 = 

2 L W. 533. 

Partition— Alienation. 

Partition— Alienation of share . 

If the members of Hindu oo-paroenary. deal 
with their shares with the concurrence of the 
others, the family should be deemed to have 
separated. (Chitto and Teunon , JJ.) 8AKHI 
LAD CHOWDBURY V. WAJID ALT. 

50 1.0. 91=29 G.L.J. 207. 

Partition — Alienation of share — 

Release for consideration. 

A release for consideration by oo-paroener 
effeots aseveranoo as between him and the other 
members of the joint family. ( Abdur Rahim 
and Spencer, JJ.) INDOJI JlTHAJI v. KOTTA- 
PALLI Rama Chablu. 81 I 0. 148 = 

10 L W. 498. 

Partition — Alienation of share — 

Unilateral declaration— Effect of. 

Where a member of the joint Hindu family 
transferred bis share in the family property to 
another member for consideration tbe tranao- 
tion amounts to a renunciation of tbe trans- 
feror's share for a consideration and does not 
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effeot a partition among all the members of the 
joint familv. 5 Mad. 196; 15 All. 339, Ref.; 11 
Mad. 304, Diet. An alienation by a co-parcener 
is not an unilateral declaration of intention to 
effect a partition in the family. tAylinq and 
Seshagiri Aiyar t JJ.) KAVERAMMA v. VISHNU 
KUNKRILAYYA. 49 1.0. 203. 

— Partition — Alienation of share — 

Alienee from co-parcener — Mesne profits. 

Where the family has become divided in 
status an alienee from a oo parcener who has 
not been io enjoyment of his share is entitled 
to his ehare of the profits from the date of the 
purchase, io a suit for partition But when 
tbe family has not become divided before aliena- 
tion. profits can be claimed only from tbe date 
to the deoree 39 Mad 265 ; 81 M.L.J. 275 ; 
M Cal. 493; 16 Cal. 397, Diet. ( Spencer and 
Krishnan , JJ.) VANJAPURI Goundan v. 
Pachamutu Goundan. 7 L.W. 228 = 

48 l.G. 62 -33 M.L.J. 609. 

Partition— Alienation of share— Effect 

of. 

Per Sadasiva Aiyar, J.— A member of a joint 
Hindu family who sells away bis share in all 
the oo-paroenary property beoomee severed from 
the joint family and the alienee beoomes a 
tenant-in oommon with the oo-paroeners in 
respeot of the share so alienated. (JVallts, 
C.J., Sadasiva Aiyar and Seshagiri Iyer , JJ.) 
8UNDARA RAJAM V. ARUNACHELAMOHETTY. 

89 Mad 136. 169 = 29 M L J. 793.810- 
2 L W. 1247. 1266-18 M L.T 882, 868 = 
38 I 0 858 = (1816) 1 M.W.N. 31. 

Partition— Alienation of share— De- 
cree at the instance of stranger — Effect of. 

A holding belonged to two brothers forming 
a joint Hindu family. The elder executed a 
muchiltka in favour of the plff. acknowledging 
that tbe land wan Kambatham. Plff. instituted 
a suit under the Rent Recovery Aot to compel 
him to exobaoge patta and muchilika, treating 
him alone as the owner aud on hie failure an 
order of ejectment was passed under 6. 10 of 
Rent Recovery Aot. No dispossession took 
place in pursuance of the said order. The 
judgment-debtor died and the plff. instituted 
the pre6eot suit to recover possession of the 
hcldiog from his judgment-debtor’s son and 
brother. Geld , assuming that the plff. acquired 
by reason of the judgment the share of his 
judgment-debtor that share could not bo 
awarded to him without a suit for general 
partition. A deoree for joint possession also 
could not be tnado as the Court would not in 
tbe exeroise of its discretion pass a deoree for 
joint possession in favour of an alienee from 
one of the members of joint Hindu family. Per 
Sundara Aiyar , J. — The deoree has not the 
effeot of convoying the interest of the judgment- 
debtor or in any way afleoting the right of 
survivorship of the other members of the 
family. 29 All. 215, Diet. Per Sadasiva 
Aiyar , J.— The deoree operated to serve the 
joint tenancy and to odovey to the pin. the 
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HINDU LAW— Partition— Alienation, 

rigbti o t the judgment-debtor. 29 All. 215, 
Foil. (Sundora Aiyar and Sadasiva Aiyar t 
JJ.) NARayaNSWAMI Naido t>. THIBU- 
MOLASETTI SUBBAYA. 

24 M.L.J. 79“ 16 I.C. 698- 
(1913j M.W.N.96. 

Partition — Alienation of share — 

Survivorship or inheritance. 

When a co parcener alienates his interest in 
a co-parcenary property, the joint tenanoy in 
respeot thereof is thereby put an end to, and 
the other co-parceners become tenants in- 
common. 36 Mad. 47, Ref. Quccre — In what 
oapaoity does a co-paroener, who alienate 
hia interest in part of the co-parcenary 
property take the share of another oo-paroener 
who dies subsequent to the alienation whether 
by a survivorship or inheritanoe. 20 Mad. 6^0, 
717, Ref. [Benson and Milfar, JJ.j 6BINI- 
VaSA BONDaRa THaTHAOHaBIAR v. 
KBISBNASWAMY lYENQAB 11 M.L.T. 312 = 
15 I C. 83»-tl9l2, O N. 879. 

[TbU la no longer law. Soe 25 I.C. 385 = 
89 Had. 263 (F B., alao81 M.L.J. 278 (F.B ]). 


HINDU. LAW- Partition— Barden of.proof. 

exists, ie on the party setting up a case of sepa- 
rate estate. ( Jenkins , 0. J. and Mooksrjee , J.) 
Ganpat Marwari v. Bad mokund. 

22 I.C. 27 = 18 G.L.J. 848. 

— Partition — Burden of proof . 

Where one oo-paroener separates from others 
there ta no presumption that the rest remain 
united. (ScoitSmiih and Leslie Jones , JJ.) 
NlLKANTH v. JAl GOPAD. 60 1.0. 690. 

Partition— Burden of proof — Shifting 

of. 

A Hindu family is presumed to bo joint till 
the contrary is proved. But where the father 
is aotually found to have been selling proper 
ties to his eon himself, the inference is olear 
that some sort of partition must previously 
have taken plaoe. Then the burden of proof 
as to jointness is shifted to the party alleging 
jomtnoss. [Raitigan and 8coti Smith, JJ.j 
tiUKH Diad v . Mani Ram. 29 P.R. 1918 = 

27 I.C. 489 = 29 P.L.R. 1916. 

Partition— Burden of proof . 


Partition— Award. 

Partition — Award — Conditions 

annexed to devolution of property allotted fa 
each sharer . 

Where oertain arbitrators are appointed to 
make a revision of aII the moveable and im- 
moveable property among oertain brothers it is 
open to tbe arbitrators to allot a definite share 
ol tbo estate to each of the referring parties 
and is also open to them to make the allot- 
ment eubjeot to conditions whioh afleot its 
tenure or devolution. Where the arbitrators 
annexed a condition to their award that pro- 
perty allotted to respective co-parceners ib to 
be theirs but it any ol them die without male 
issue, that person’s share was to go to the 
other ao-paroenera Juld that tho insertion of 
the conditions was valid and did a ot vitiate 
the award. Tho arbitrators did not alter the 
course of legal devolution in a mode at varianoe 
with the ordinary principles of Hindu Law 
for according to Hindu Law the co-parceners 
could have validily agreed amongst themselves 
to exclude the widows from succession as tho 
arbitrators han done. 29 M.L.J. 214 Ref. 

MT * p HULA V. KU8AM 

8maH< 1923 Nag. 70. 

Partition— Burden of Proof. 

" Partition— Burden of proof. 

There in no presumption, when one oo par- 
oener separatee Irom ibe others, (bat the latter 
u ““ ed - {Lord BuckmatUr ) Mt. 
jATTIt). J3ANWABI LAL. 18 L W 273-. 

43 mr J ' 88 r B " (1923 ' M.W.N.687- 
25 Bom. L.R. 12S6-4 Lah 380- 

r D 1 ?!; 1 ; «»-21 ALJ 682- 
LlB - 4 tP.C.j 135-1923 P.C. 186. 

Partition— Burden of proof. 

The burden ol proof, where a Hindu family 
is joint and a nuoluea of joint family property 


The presumption is that a Hindu family is 
joint but there ie no presumption of separation 
taking place before or after a particular year. 
Onus as to time of separation lies on the person 
setting it up. {Reid, O.J. and Btaaon , J.) 
MUS6AMAT RUKHMAN V MUSSAMaT KlBPA 
Devi. 838 P.L.R. 1913 = 22 I 0. 184 = 

209 P.W.R 1913. 

Partition— Burden of proof— Partial 

partition . 


Where it is once admitted by the plaintiffs 
that there had been a partition before the date 
of their suit for partition the burden of proof 
lies upon them to prove that the properties in 
suit were joint family property aod were undi- 
vided at the partition, that is, continued to be 
kept joint, till the date of suit the presumption 
being, that all property that belonged to the 
& 1 ® 1 waa divided at the partition. 

Whether the property in suit was joint at the 
dale of the partition and continued to be joint 
thereafter depends upon tbe questions, when 
was the property aoquired and when did the 

£\ c i! tl0 V ake pla00, l Koit °al' A ‘JO.) anand 

RAO V. D ADA. 71 L0( 43# 


Partition- Burden of proof— Separa- 
tion 6f members on a particular occasion. 

To establish separation of memboraof a joint 
Hindu family, it need not be proved that the 
members separated on a partionlar occasion. It 
is sufficient if it proved that they have 
separated. (Hallifax and Prideaux A.J. Oa.i 
MUBL1DAR v. HARIDAS. 62 1.0. 246* 

Partition— But den of proof— Pr a. 
sumption. 


xnero 


4 . 10 °° presumption as to time of par- 

V l 'i°“ J °£ 8 V?.' ? o ' 8 ? dmiUed - (Kanhaiya 

PBA8AD. 36 1.0. 629 — 19 0.0, 92, 
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P artition — But den of proof— Allow- 
ance out of joint funds given by sons to mother t 
effect of — Lease executed by all members and 
not by managing member alone— Effect of. 

The burden of proving alleged partition lies 
upon him who alleges separation. The mere 
faot that sons in a joint Hindu family gave 
their mother a small eeparated allowanoe out 
of the joint family funds for her private use 
especially to be expended on religious purposes, 
does not show separation of the family ; nor 
does the fact that a lease is exeouted by all the 
family members, and not by the managiog 
member alone, establish suoh separation. 
(Stuart and Kanhaiya Lal t a.J.Qs.) Subaj 
BAKSH V. SUKBDEI. 32 I 0 291-2 O.L J. 802 

Partition— Burden of proof— Date. 

Once a disruption is proved to have taken 
place there is no presumption as to the date of 
the disruption. (Kanhaiya Lai, A. 3,0.) MUS 
SAMMAT MENDANA v JAGANATB BAKBSB. 

17 0-0. 238 = 28 1 C, 089 

Partition— Burden of proof, 

The onus of proving an alleged separation as 
well as the date thereof lies on those alleging 
separation. To oonstitute a partition, there 
must be some evidenoe, that the parties agreed 
to separate and held their shares, as teoauts- 
in-oommoo and not as joint tenants. (Lind- 
say, J.O.) Kandbaiyya BUKB Singb V 
8BEO BUKB 8IKGB, 20 1C. 881. 

Partition— Burden o/ proof . 

In tho oase of a Hindu Mitaxshara family, 
there is no doubt a presumption :t joininesa 
and anyone who pleads disruption must prove 
it. Failure to prove when exactly disruption 
took place, does not oonclueively show that no 
partition took plaoe at all. The oiroumstances 
under whioh separation may be deduced are all 
set out in Trevelyan on Hindu Law, p. 349. 
Held on the faots, absenoe of oommeneality, 
separate transactions, separate entry of shares 
in revenue records and other similar ciroum- 
stanoes, dearly indicate separation in status. 
(Coults and Ross , JJ.) Taba Pbasad JBA 
BAL'SEY V. Maya DEBYA. 19?2 Pat. 91 = 

4 U.P.L.R. (Pat.) 18-1922 P. 30. 

Pat tition— Burden of proof — Separa- 
tion prior to the date ol suit . 

If one party admits separation prior to the 
date of suit, the burden of establishing that the 
separation did take place before the date of 
that transaction lies on him. (Das, J.) 
GOBIND PEB6BAD V. CHATUBBBUJ. 

60 I 0. 482. 

Partition— Burden of proof —Division 

in status. 

In a suit for partition by a membor of joint 
family, the initial burden is on the defendant 
to prove a prior separation. (Roe and Coutts, 
JJ.) NABSING Misser V . Birju Misseb. 

1 48 I 0. 783. 


HINDU LAW — Partition— Co-wldowt, 

Partition— Burden of proof . 

The presumption is that ancestral joint 
estate continues joint and he who allege; 
division must prove it. 11 M.I.A. 3G9, Poll 
(Leggatt, A. J.O.) GOKEL Das v. Cbandi 
Bai - 10 I.C. 967 = 4 8.!i.R. 223. 

Partition— Co-widows. 

Partition— Co- widows— Daughters. 

Arrangement between joint limited owners 
such as widows or daughters for separate 
possession will subsist only during their joint 
lives. A title conferred on a third party by 
such arrangement will terminate with the life 
of the surviving limited owner. It is binding, 
however, on the oontraoting parties. (Richards, 
C J. and Raflque , J.) BALDEO Pbasad v. 
BHAGAVANTI. 83 1.0. 230. 

Partition — Co-widows, 

A Hiodu oo widow is entitled to have her 
husband’s property partitioned. 1 Mad. 290 
(P C.) ; 9 W.R. (P.C.) 23, R*f. to. ( Richards , 
C.J, and Banerjee. J.) CBITTAR Kaub v . 
GOUBA Kuar. 84 All. 189 = 13 I 0. ?20 = 

9 A L J. 108. 

Partition — Co-widows — Right of 

alienee from co-widow . 

A decree from oc-widow oan obtain a deoree 
for partition whioh will have effeot during the 
lives of the widows. 7 All. 114; 11 M.I.A. 487; 
1 Mad. 290; 21 All 61 ; 23 Mad. 664. Ref. 
(Stanley, C.J. and Qriffin , J.) DURGA DUTT 
U. Gita. 33 All. 448 = 9 1.0. 498 = 

8 A L J. 220. 

— Partition— Co-widows— Death of one— 

Survivorship. 

If two widows or two daughters taking 
jointly the estate of their husband or father 
make an arrangement for separate possession 
and enjoyment, tho arrangement will not ordi- 
narily deprive the survivor of the right to the 
whole estate or enable the ladies to oonfer a 
title on a third party whioh will not termi- 
nate at the latest with the life of that survivor. 
There can be no relinquishment by a Hindu 
female heiress of anything less than the entire 
interest. (Richardson and Walmsley , JJ,) 
8BYAMADAS ROY OBOWDBURY V. RADHIKA 

Prasad Chatterjee. 22 O.W.N. 848 = 

47 I.C. 883 = 29 O.L J. 24, 

Partition— Co-widows — Survivorship . 

Two Hiodu co-widows may make a partition 
of their husband's estate so as to deprive either 
of them of the right to succeed by the survivor- 
ship to the property allotted to the other. 
(Sundara Aiyar and Sadasiva Axyar , JJ.) 
8UDALAI AMMAL V GOM ATI AMMAL. 

23 M.L.J 338 = (1912) M.W N 908- 
18 I.C. 428=12 M.L.T.398. 
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■ ■■ Partition— Co-widows. 

Two co-widows arc entitled to partition tbeir 
husbands' estate and one oo widow oan alien- 
ate for bet life her abft'e whether before or 
after partition, tboogh the alienation will be 
binding on the other so as to defeat her right 
of survivorship if the o*her ooneented to it. 
7 O.P L.R. 153, Dili. ( Drake Brockman , J.C. 
and Prideauz, O.A.J 0.) GOVIND v. OHAN- 
DBA Ba^GA, 84 1.0. 573 = 12 N.L R. lOO. 

—Partition— Cc-widcws— Duty o/ Court 

to safeguard interest of reversioner— Debts due 
to husband . 

Where the reversioner is a party to a suit for 
partition between co-widows he is entitled to 
ask the Court to safeguard his interest agaiDst 
possible aots of wa9te by the widow, provided 
be oan show reasonable grounds for apprehend- 
ing the same. 31 Cal. 214, Ref. The priooi 
pal of debts due to the husband and inherited 
by the widow is part of the corpna of the estate 
over whioh the widow's power of disposal is 
not unlimited. [Pigqott and Rafique % A.J.Cb.) 
KAILASHA «. BlTTO. 10 l.Q. 471 = 

19 0 Q. 223. 


HINDU LAW — Partition — Declaration of 
intention. 

quite soffioient to effect a severance in interest 
and to put an end to survivorship on the death 
of one o! them. i Viscount Cave.) 8YED KASAM 
V. JORAWAB BlNGH 31 M.L.T. lP 0.) 46 = 

16 L W. 223 a 5 N.L J. 209- 
16 N L R. 127-21 A L.J. 37 = 
23 Bom. L.R. 1 = 49 I. A. 358 = 

1922 P.C. 333 (P.O.). 

— Partition — Declaration of intention — 

Service of notice by a co-parcener. 

AocordiDg to Mitabshar* an unambiguous 
and definite intimation of intention on the 
part of one member of tbe family to separate 
himself and to enjoy his share in severalty 
oreates a division of the interest whioh until 
then, was held in joinmess. This intention 
may be intimated by the sending of notice. 
{Mr. imeer Alt). Ramalinga ANNAV1 v. 
Narayana anna VI. 43 Had. 489 = 

43 M.L.J. 426 — (1922) M.W N. 399 = 
26 O.W N. 929 = 18 L.W. 639- 
30 M L T. 299 = 20 A L J. 839 = 
24 Bom. L.R. 1209 = 49 I. A. 168 = 

1923 P.0. 201 (P.0.K 


Partition— Daughter. 

Partition — Daughters . 

Daughters have a right to partition their 
life-interest on the father's property. A status 
of division will be effeoted thereby. Such 
partition will not affect the Rtatus of rever- 
sioners or their right of survivorship on the 
death of the other. f&titidara Iyer and 
8adasiva Iyer. JJ.) KADUNGOTH PUBAKKAL 

amaiadu o. 'Kaddngoth pubakkal Mee- 
nakshi. 10 l.Q. 433-12 M.L.T. 801. 


-Partition— Daughters— Agreement, 

Limited owners inheriting property jointly 
may by agreement effeot a partition of tbe 
property inherited so as to defeat the right of 
survivorship between them. [8tanyon. A. J.C.) 
BALU BAI v. TANU BAI, 24 I.C. 608- 

10 H L.R. 81. 


Partition— Declaration of Intention, 

•Partition— Declaration of intention 


. 

Agreement to an arbitrator to effect a partition 
— Effect of. 

It is settled law in the oaae ol a joint Hindu 
family governed by the Mitakehara law, that a 
severance ol estate is effeoted by an unequivo- 
cal declaration on the part of one ol the jcinl 
holders of his intention to hold his share 
separately even though no aotual division takes 
piaoe ; and the oommenoement ol a euit for 
partition ia euffioient to effeot a severanoe i 0 
interest even before deoreo. u M. I. A. 76 ; 
6 I. A, 338 ; 48 O. 1031 ; 99 A. 496, Foil. An 
agreement among all the joint holders to 
constitute a particular person to partition tbe 
joint property ooupled with an undertaking to 
aooept Whatever partition fa, might make, is 


Parfifion — Declaration of intention— 

Ortus on person averting . 

A disruption ol the 6tatus of jointnesa of a 
Hindu family may take piaoe by agreement 
without the division ol theeetate by metea and 
bounds. Even an unambiguous expression of 
an intention by one member ol the family to 
separate and hold bis share separately is 
sufficient. Bnt tbe question is one of laot and 
the onus is on the party alleging separation ol 
interest or tbe intention to separate to establish 
it affirmatively. (Afr. Ameer Ali). Gibdhab 
D eS o. Bbx Kbishna Dott. IB A L.J. 843 — 
39 M L.J. 18 = 29 M L T. 71- 
23 Bom. L.R. 1348 = 86 1.0. 293- 
12 L.W. 789 (P.O.). 


rr^r^ j J oration ol intenlion— 

k'-auon by member— Acceptance 
of loss than his share— Effect, 

The nneqaivooal and unmistakable manifest- 
ation by a member of joint Hindu family by 
hiB words or oonduot of a fixed or determined 
intention to become separate is enffioient to 
effeot the separation of his title and tbe sever- 
ance of his interest although division of posses- 
sion or partition by metes and bounds has not 
taken piaoe. or though there be no separation 
In food and dwelling. A separating member of 
snob family may of his own free-will aooept as 
his share ae email a portion of the joint pro- 
perty as seems good to him, and reoounoc all 
claims t° the rest. Held, on the evidence 
that the appellant had separated in interest 
and title before the acquisition of the property 
m salt and that it was therefore bisseH- 

R, q nl M n?n! ly n {Lord Hinton) AMBIT 
RAO m MOKUND RAO. 53 l,Q. 068— 

18 N.L.R, 108 ip.Q.t 
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HINDU LAW — Partition — Declaration of 
intention. 

Partition— Declaration of intention— 


Filing of suit- Severance in status— Intimation. 

In Hindu Law " partition ” does not mean 
simply division into specific shares, it covers 
both division of title and division of property 
It is not the law that an agreement between 
all the co-parceDers is essential to the disrup- 
tion of the joiut status or that the severance 
of the rights can only be brought about by the 
aotual division and distribution of the property 
held jointly. “ Separation *' in the sense of the 
severance of the 9tatus of joiDtness is a matter 
of individual volition. 35 All. 80, Foil.; 8 W.R. 
(P.C.) 1, Expl. Once an individual co-parcener 
has unequivocally expressed and dearly 
intimated to his oo-sharers his deoision to 
sever himself from the joint family bis right 
to obtaiu and pcssess ihe share to which he 
admittedly has a title is unimpeachable. 
Neither the co-ebarers can question it, nor 
can the Court examine his conscience to 
find out whether his reasons were well- 
founded or sufficient. There is an immediate 
severance of the joiDt statue and the Court 
has eimply to give efleot to his right to have 
hie 9bare allocated separately from the others. 
The intention to separate may be evinced in 
different ways, either by explicit declaration 
or by conduct. If it is an inference derivable 
from conduct, it will be for (he Court to 
determine whether it was unequivooal and 
explioit. 8 W.R. (P.C.) 1, Expl. 4 Cal. 434 ; 18 
Cal. 157, Ref.; 8 W.R. 82, Appr. If, therefore, 
a member of a joint family intimates to his 
co-parceners his desire to beocme divided and 
institutes a suit for partition, but dies before 
the preliminary decree, his widow is entitled 
to inherit his share in the joint property and 
to oontinue the suit as hie legal representative. 
40 I A. 40 ; 11 M I. A. 7), 76; 17 l.A 194 and 
10 W.R. 273. Ref. (A/r. Ameer Ali) GlBJA 
BAI V. 8ADAS1VA Dhundiraj 

43 Cal. 1031-43 I. A. 161 = 
20 C W N 1083 = 14 A L.J. 822 = 
20 M L T 78-12 N L.R 113 = 
(1916) 2 M.W N. 65-18 Bora L.R 621 = 

4 L.W. 114-24 C L.J. 207 = 

37 I 0 321 = 31 MLJ 435 (P.C.). 


—Partition — Declaration of 


intention — 
and joint 


Separation from commensahty 
worship— Unilateral declaration. 

Separation from ocmmensality and join* 
worship which may be duo to various oause 0 
does not necessarily effect a division of tho 
joint undivided estate. What may amount to 
a separation or what conduct oo tbe part of 
the members may lead to a disruption of tbe 
joint undivided family and convert a joint 
teDanoy into a teDancy-in-oommon must 
depend on the faots of each case. A defioite 
aDd unambiguous declaration by one member 
of a joint Hradu family of his intention to 
separate himself and eDjoy his share in 
severalty amounts to separation, if it is 
unequivocally and clearly expressed. Where 
it was shown that separation from common- 


HINDU LAW — Partition— Declaration ol 

intention. 

eality and joint worship between two brothers 
arose from a diSerenoe in their religions 
opinions and there was evidence of conduot 
inconsistent with partition or exolusion from 
enjoyment, held, that severance was not proved. 
(Mr. Ameer Ali ) 6UR A J Nar*in t,. IQBAL 
Narain. 33 All. 80-40 I A 40 = 

13 M L.T. 194 = 17 C.W.N 333 = 
11 A L.J. 172 = (1913) M W N 183 = 
17 C.L.J 288 = 24 M L J. 343 = 
13 Bora. L.R. 436 = 18 I.G. 30 = 
16 0.0 129 (P.C.), 

Partition — Declaration of intention— 
Advance of money- Liability of other members . 

Although at tbe time of the advance of 
money the subject-matter of dispure, the 
family had expressed the intention to separate, 
and in the eyes of the law, they were no longer 
members of a joint Hindu family, yet if there- 
had been no partition of the joint property, 
the onus, would be upon the defendants to 
show that the advance made to their father, 
wa9 made after the actual division of that 
property so that they would oo longer be liable 
for such advance. I Macleod , C J and Kanga , 
J) MOTI CHAND RAOJl R*MCHAND V. 
Maneckchand GOJAR. 1923 Bora 147. 

Partition — Declaration of intention — 

Expression in will— Communication to others. 

In a MiUkshara family a member may exer- 
cise bis intention without tbe ascent of tha 
other members to go out of the family and to 
have his share of the property ; and if at any- 
rate that intention is oommunicated to the 
other members of tbe family there is a good 
separation. A member of a joint Hindu family 
executed a Will which was admitted to probate 
but his brother claimed bis properties by 
survivorship. Held, that tho will having been 
admitted to probate must betaken to be a valid 
dooumeDt and that the statement in the will, 
that ibere had been a separation was a 
sufficient evidence of intention to separate and 
to go out of the family. (Fletcher and Buda> 
JJ-1 S^SHI BHUSAN : Paniqnabi v Laban- 
YABATIDeBYa. 43 1 0 981. 


Partition — Declaration ol intention — 
Execution of a will. 

An unequivooal declaration by a member of 
the co-parcenary body of his intention to be 
divided in status is sufficient to efleot a sever- 
ance without an agreement between all the 
co-parcencrs being required. 40 I.C, 36 ; 43 0. 
1031 ; H6 A. 80; 12 N L.R. 165; 45 M L.J. 609, 
Ref. Where a Hindu co parcener specifies his 
share as one-third in bis will and thereafter 
purports to dispose of it, there is a division in 
status oreated by the will and the provisions of 
the will are valid and operative. (Broadway 
and Martincau , J J.) JUMMA RAM v. MUNSAB 
Rai. 1922 Lah. 478. 


•Partition— Declaration of intention, 


To constitute a severance in status, a deolara* 
tion of intention by a member of a joint Hindu 
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family mask be absolutely aaequivocal. 36 All. 
81; 24 M.L J, 345 and 83 M.L.J. 746, Bel. 
( Napier and Odqers , JJ.) KaiSHNASWAMI 
Batter u. srebnivas* Battar. 

42 M L J. 124 = 80 M L.T. <H.O ) 163 = 

1922 Had. 341. 


Partition— Declaration of intention — 

Expression of intention to sue for partition in an 
application for withdrawal of suit— Effect on 
strangers . 

Where in a suit to eet aside a mortgage by 
hia lather, plfl. applied for amendment of the 
plaint by inserting a prayer for partition and 
plaintiff afterwards applied for leavo to with- 
draw the suit with liberty to filo a fresh suit 
lor partition whioh petition was allowed. The 
oonduot of the plaintiff did not constitute such 
an unambiguous expression of intention aa to 
effeot a severance of status between him and 
bis father the first defendant. If a person is a 
bona fide purohaser from the father of a Hindu 
family for value having no notioe of the uni- 
lateral declaration by the eon of an intention 
to divide from his father he wonld be entitled 
to treat tho father ae having the power to soli 
the family property for the antecedent debts of 
the father and othor lawful purposes as to 
bind the eon. (Sadasiva Aiiar and Qpencer , 
JJ.) Vemi Reddi v. Nallapa Rrddi. 

67 I.O 800 = 11 L.W. 011. 


Partition— Declaration of intention — 

Communication . 

In order that a unilateral declaration of in- 
tention may effeot the deolarant’s severance of 
utatus from a Hindu joint family, thero must 
bo some unequivocal and definite expression of 
intention on hia part to the effeot that in future 
he would regard himself as a separated member 
and the expression of euoh intention should be 
oommunioated to the other members or to the 
manager of the family. The mere faot that a 
member of a joint family aske foe partition 
does not necessarily lead to the inference that 
he intended a separation of status before parti- 
tion is efleoted. 4X Oa). 1091 Foil, 

( Abdur Ru/iim and Spencer , JJ.) INDOJI 
Jithji v. Kothapalli Rama Oharlu. 

a* I.O. 146 = 10 L.W. 498. 


Partition— Declaration of intention 
Demand— 8uit* 

A definite demand by a member of the joi 
family for partition and delivery of bia ehi 
etieote a division in etatns. The filing of 
10 * ,#0 BQob ftD indioation. 36 All, 
Jjjys® 9 Ref. ( Spenctr a 

,J,) ViNJAPOBI GOUNDAN 
PAOHAMUTHD GOUNDAN. 7 L.W. 22E 

*1 1-O. 62-85 M.L.J. « 


_ Petition— Declaration of tnf.nfion 

R«gn. Act, Si. 17 and 49. ^ 

A unilateral declaration of intention by 
member of an undivided family to get divide 

Vol. III-70O 


HINDU LAW — Partition— Declaration of 
intention. 

ie euffioienfc to eSeot a partition. Suoh a deola- 
ration embodied in an instrument in writing 
prior to the division by metes and bounds does 
not amount to a 4 transaction * within the 
meaning of 8. 49 of the Registration Aot and ie 
henoe admissible in evidence without registra- 
tion. 35 All. 90 (P C.) ; 43 Oil. 1031 (P.C.)* 
Foil. ; 30 M L J. 62, Expl. (Sadasiua Aiyar 
and Qpencer e JJ.) SIKHAMANI* PANDITHar 
v. AMMaNI AMMal. 40 1.0, 36. 


Partition— Declaration of intention* 

A unilateral deolaration of intention to 
separate constitutes partition. The filing of a 
plaint (or partition operates as a severance of 
the joint stata9. (Wallis, C J., Saicwica Aiyar 
and Sts/iagirt Aiyar , JJ.) QUNDARARJ JAM 
0. ARUNACHALAM CHETTY. 

39 Mad. 136, 159 = 29 M.L J. 793, 816 = 
2 L.W. 1247, 1266 = 18 M.L.T. 592, 668=* 
33 1.0. 898 = (1916) t M.W.N. 31 (F.B.). 

Partition— Declaration of intention — 

Separation of one oo parcener. 

If the male members of a joint Hindu family 
wish to beoome divided in statne they are at 
liberty to agree to do eo and on their so agreeing 
they become divided in status even though the 
properties ace not actually divided between 
them by metes and bounds. A definite and 
unambiguous indication even by one member 
of his intention to separate himself and enjoy 
his share in severalty may amount to separa- 
tion. A definite partition of properties by 
metes and bounds Is not essential to constitute a 
definite division in status between oo paroenere. 
The presumption when one of several oo- 
paroeners beoomes divided, is that the others 
also have beoome divided in status. (Sadaaiva 
Iyer and Napier , JJ.) Tula Krishna 
Mudaliab v. raju Mudaliab. 

IBM L.T. 610 = 27 1 0. 736 = 
11916; M.W.N, 17* 


Parf ifion— £ sdaro I ion of intention . 

Per Sanfcaran Nair , J.— A member of an 
undivided Mitakahara family oan effeot hia 
separation by a declaration of the sme to other 
members, But the declaration must be so 
dearly made that be ehould not be able to 
profess to oontinuo to be member of the joint 
family, (8anharan Nair and Oldfield, JJ.) 
POTH1 NAICKEN v. NAIOKBB 

(1816) M.W.N. 803-17 M.L.T.800- 
28 1.0. 628 = 28 ML.J. 428. 


rar t u ion — Declarat ion of intention. 

The presumption of division in status is 

raised where a member of a joint family separ- 
ates or ehowB his intention to separate. Divi- 
sionby metes and bounds is not necessary. 
(Wont Hasan. A.J.O.) MAHABtR Pras*Dv 
SURAJPAE SINGH, 10 O L.J. 340- 

1893 Oudh 48. 
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Partition— Declaration o/ intention — 

Effects of severance. 

It is quite settled that unequivocal and 
manifest declaration of an intention to become 
divided in estate amounts to a valid separation 
and a disruption of the joint family. 9 W.R. 82; 
35 All. 80 ; 43 Cal. 1031 F. f Jwala Prasad 
and Adami , JJ.) RamjatAN Rai v. Bali- 
RAM PBASAD. 1923 P. 23. 

Partition— Dlviiion In itatUB. 

Partition— Division in status— Enjoy- 
ment in specified shares— Agreement. 

Where the co parceners of a joint Hindu 
family, entered into a written agreement by 
which they consented to hold the family pro- 
perty in separate defined and specifio shares and 
this agreement was aoted upon for a consider- 
able number of years: Held , that the family 
property most be deemed to have been parti- 
tioned from the date of the agreement, al- 
though there was no actual division by metes 
and bounds and that from that date the status 
of the family ceased to be joint. (Lord Mac- 
naghten) Raghubir Singh v. Moti Kunwab. 

33 All. 41 = 13 H LI. 162 = 
(1913) M.W.N. 127 = 11 A.L J. 146 = 
17 OWN 433 = 17 O.LJ. 806 = 
19 Bom. L.R. 428 = 17 I.G. 766 = 
25 M .L.J, 23 (P.G.) 

Partition — Division in status — 

Profits divided in spe:ific share— Suit by co- 
parceners for joint possession to the extent of 
his share . 

Where plff. alleged that after separation of 
the family certain property remained to be 
divided by metes and bounds and prayed for 
joint possession on the ground of exclusion 
sometime before the suit and where he proves 
that the profits of the land which were to be 
divided by metes and bounds used to be distri- 
buted according to shares, that plff. was entit- 
led to joiot possession to the extent of bis 
share. (Bmnerji, Piggott and Walsh , JJ.) 
BHEODan v. BALKABAN. 18 A L J. 1033 = 

43 A. 193 = 59 1.0. 116 = 
2 U.P.L.R. (All) 392 (F.B.). 

Partition— Division in status— Parti- 
tion ot even moveables only effects change in 
status. 

Where two brothers divided the outstandings 
and moveables among themselves but left the 
immoveable property unpartitioned. held that 
the two brothere held the immoveable property 
after the partition as tenants-in-common and 
the widow of one could enforce partition there- 
of as against the other. tScott-Smith and 
Marlineau, JJ.) MT. Bhola DEVI v. 
MOHKAM CHAND. 48 1.0. 784 = 

121 P.R. 1918. 
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status. 

— Partition— Division in status— Court 

declaring partition , 

On a Hindu, who had four sons, becoming 
insolvent, the Conct ordered partition and 
direoted delivery of the father’s share to the 
Official Assignee. After the order bat before 
aotual partition one eon died issoele39. Held , 
that the Court’s order severed the family status, 
sons on the one hand and father on the other 
and therefore the share of the deceased does 
not pase to the father by survivorship. 
tKumaraswami Sastri , J.) MASILAMANY 

MUDALI, In the matter of. 13 L.W. 332 = 
(1921) M.W.N. 169=62 1.0. 376 = 

29 M L T. 139. 

— Partition — Division in status— Agree- 
ment to divide. 

An agreement between the members of a 
joint family provided that all the moveable 
aod immoveable properties of the family were to 
be divided as from the date of the agreement 
and that from that time forward, separate 
accounts were to be kept by the oo-pareeners 
and the gain or loss subsequent thereto was on 
no account to be binding on other co-paroeners. 
Held, that the agreement effected a division in 
etatns, though there was no aotual division of 
properties by metes and bounds. (IFah'w, C.J. 
and Hannay , J.) UMAYAOBAPAGAM v. Pala- 
NABAYANA 28 I 0. 908. 

—Partition— Division in status— Deed of 

partition— Whether required to be registered — 
Essentials of a deed of partition . 

Per Sankaran Nair , J. ( Oldfield , J. contra). 
A deed of partition need not be registered as no 
interests are created by it and if any interests 
are created they are created not by the instru- 
ment but by Hindu Law. Per Oldfield , J.— 
An unregistered deed of severance in status can 
be admitted as an evidence of partition of 
moveable property, bat it cannot be admitted 
in case of immoveable property, if it is not 
registered. ( Sankaran Nair and Oldfield , JJ.) 
POTBI NlCKEN V . NA1CKAB. 

(1915) M.W.N. 303 = 
17 M.L.T. 300 = 28 I 0. 625 = 
28 M.L J. 423. 

Partition— Division in status— Docu- 
ment effecting. 

Where a deed recites that there is no com- 
munity of property or interest between the 
members of a family it is a final deoision 
binding on the parties and those claiming 
under them. (ft'affis. O. J. and Seshagiri 
Aiyar , J.) MUTTUSWAMI NAICKER V , 
MUTTUSWAMI NAICKEB. 27 I.O. 3. 

Partition— Division in status— Right 

of co parceners— Redemption. 

When a joint family has become divided, the 
co-parceners beoome tenants-i^oommon and 
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.'HINDU LA W — Partition — Division lo 
status, 

one coparcener ia entitled to redeem hia un- 
ascertained share of hie property mortgaged by 
the manager before partition and to see to its 
ascertainment and hia possession thereof. 
( White, CJ. and Oldfield , JO Kubucha 
GANGU NAIDU V. KOVVQBI BaSAVA REDDY. 

18 U.L.T. 148 = 18 I.C. 691 = 
(1918) M.W N 821. 


Partition — Dicision in status . 

Members can have completely divided status 
though only a oertain portion of the property 
iis actually divided. ( Abdur Rahim and Spen- 
cer, JJ.) 8EGU CH1DAUBABAMUA v. &EGD 
.BALAYYA, 12 1 0. 704 = 

(1911) 2 M.W.N. 467. 

Partition — Division in status— Deed- 

Construction . 

When a deed of partition provided that that 
property should be divided into three parts one 
• to the eldest and two to the other two, and that 
any property left undivided into three parts 
and that in future the parties Bhall have no 
relation iu respeot of property exoept connec- 
tion by blood, a severance was effected between 
the two younger 80n9 though the property was 
kept together without division. (Munro and 
8ankaran Nair t JJ.) Konnhambal AMMad 
V. KBISHNA&WAHl BHATTAB. 10 I 0. 889 = 

(1911) 1 M.W.N. 810. 

Partition— Division in status— Widow . 

A Hindu widow who inherits her hueband'e 
share in joint property is entitled to obtain 
partition of the share in her name. 30 All. 400, 
Poll. (Aattfcatpa La\ t J, O.) RAGHUBiR 
.B1RGH t). JANKI KUAR, 62 I 0. 11 = 

6 O.L.J, 282. 

Partflton — Division in status— Agree- 

' ment to separate— Tenancy-in-commcn, 

Once the members of a joint Hindu~fami!y 
•have agreed and declared their intention to 
hold the joint family property in defioito 
shares, the family ia no longor a joint family. 
It may be that no actual division of the pro 
petty takes plaoe, but the result of euoh agree- 
ment and the declaration is that from the time 
it is made the parties thenoeforth hold the 
properly not as joint tenants bat as tenaote- 
m-common. < Lindsay . J.O. and Daniels , 
a.j.o.) ghaubab Singh v. Bakbtawab 
aiNQH - 47 1.0. 897 =» 8 O.L.J. 486. 

~ -Partition — Division in status 

8«para{«on of one member— Effect. 

If onoe the shares of the family in the pro- 
petty ere defined the family oeaaeeto be a joint 
family In spite of there being no divieion by 
metea and boands. Such definition of shares 
■and enoh intention of separation may be eyi- 


HINDD LAW-Partitloa— Effect of. 

denced by deed or by conduct. In either ease 
it will be the intention that ia the determin- 
ing faofcor. After the separation of one of the 
members of a joint family, the presumption 
of jointness ia destroyed and the (aot that 
the rest of the members continued to remain 
united must be proved by the party who seta 
up reunion. ( Jwala Prasad and Ross , JJ.) 
Sadananda babpanda v. Baikunth Nath, 

68 1.0. 838 = 2 P L.T. 299. 


Partition— Effect of. 

Partition— Effect of— Infant son. 

The estate had not been partitioned though 
the decree in favour of an infant son against 
father for partition had been made. Reid , 
the later deoree declaring certain alienation by 
father void cannot reasonably be intended as a 
deoree to put the plaintiff into physical posses- 
sion of that whioh still remains one undivided 
half of the whole. It only means that he has 
been excluded from his proper 6bare of the 
property jointly held and that he is entitled to 
possession lor the purposo of 6eonriog his posi- 
tion, ( Lord Buckmaster.) NARAIN Das u. 
ABINASH CHANDAR. 

45 M L J. 728 = 38 M L T. 182 (P.C )- 
18 L.W 743 = 1922 P.C. 34? (P.C.) 


— . - Partition — Effect of— Survivorship put 

an end to. 

A separation between members of a joint 
Hindu family followed by a partition between 
them of the ancestral property whioh would 
not put an end to their coparcenary rights in 
the property, is uoknown to the law. (Sir John 
Edge.) EKRADBSHWAR SINGH v. JaNeSH- 
Wari BAHUASIN. 42 Oal 882-1 L W. 863 = 
41 I A. 278 = 18 a.W.N. 1249 = 
27 M L J. 373-16 M.L.T. 388 = 
(1914, M.W.N. 807 = 12 A.L.J 1217 = 
21 O.L.J. 9-29 1.0. 417 = 
17 Bom. L,R. 18 (P.C.) 

[On Appeal from 3 I.C. 207 ] 


Partition— Effect of -Revocation. 

Where a document makes partition in fact 
and is aoted on by all parties fora long time 
without any dispute as to their rights under it, 
ihe faot that it is oalled a will would not in- 
validate the partition. A provieion in euoh 
deed to the efleot that in oaee of mismanage- 
ment or bad oharaoter of the sons among 
whom the property was divided the document 
would be oancelled is meroly a threat aud 
could not at all have been enforoed. ( Lord 
Moulton).. Bbij Raj Bingh v. Bheodan 
8INQH - „ 85 AU - 837 = 29 H L,j. 188- 

,4 . r , 17 949 ° ,,913 > M.W.N. 618 = 

11 A.L.J. 698 = 14 M.L.T. 11-18 C L j. 67 = 

19 Bom, L.R. 662 = 19 I G. 826 = 

40 I.A. 101. 


dfiM £ a /j. rt *# 0n ^ F& iQt °t~ Assignment c 
debt due to the family to one of the members - 
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Debtor not entitled to question— Death of mem- 
ber pending proceedings . 

The death of a member of a joint Hindu 
family during the pendency of the partition 
proceedings does not affect the validity of the 
final partition. Consequently where at the 
family partition a mortgage debt due to the 
family is assigned to one or some of the 
members of the family it is not open to 
the debtor to raiee an objection to the validity 
of the partition between the members of the 
creditor's family. ( Rafique and Lindsay, JJ.) 
ASLAH KHATUN V. BALDEO PRASAD. 

20 A.L.J, 937 =-1923 All. 63 

Partition— Effect of— Nature of such 

suits. 

The object of a suit for a partition is to alter 
the form of enjoyment of the joint property by 
the co-owners. Partition signifies the surren- 
der of a portion of a joint right in ezohange for 
a similar right from the co-sharers. The 
essenoe of partition is that the property is 
transferred into estates in severalty and one of 
euoh estates is assigned to eaoh of the former 
oooupantg for his sole use and as bis sole pro- 
perty. There is no anology between the process 
thus described and the enforcement of a money 
olaim, even though associated wilh land, as in 
the case of a benami mortgage or of a berami 
leaee, though even as regards leases and mort- 
gages there is apparently some divergence of 
judicial opinion. (Mookerjee and Newbould , 
JJ.) ATRABANNESSA BlBI V. TAFATULLAH 
MIA. 43 Cal. 504-31 1.0. 189 = 

22 O.L.J. 259. 

—Partition— Effect of sons remaining 

under custody of Father. 

Where a father has divided some property 
among all his sons but two of them are kept in 
custody, on acoount of their tender age, they 
do not get a perpetual right by way of inheri- 
tance to property retained or subsequently 
acquired by him. (Chilly and Chatlerjee, JJ.) 
Habachandab DAS v . RAM Chandar Das. 

9 1.0. 834. 

Partition- Eff tet of. 

The very conception of a joint Hiodu family 
involves joint ownership of all family property 
by the members and the moment a partition 
takes place even if it is only of a portion of the 
property, thoy cease to be members of a joint 
family. iLt Rossignol and Mariintau , JJ). 
Beni Pabshad v. Mt. Gub Devi. 

4 Lah. 252=5 Lah. L J. 183 = 
1923 Lah. 497 (1). 

■ Partition— Effect of. 

The agreement of partition oonverts the 
family into joint oontraotors and in the absence 
x>f ozpress authority one oontraotor cannot 


HINDU LAW— Partition— Equities. 

make an acknowledgment so as to bind the 
others. 1 Ayling and Napier , JJ.) VUPPALA 
Bapanna u. Pabbisetti Bhermalingam. 

8 L.W. 281 = 33 1.0. 986° 
(1910) 1 M.W.N. 162. 


Partition— Equities. 

Petition— Equities— Purchaser from 
co parcener— Rtghts of. 

A purohaser from a co-paroener of a portion 
of joint family property can bring a suit for 
partition and on partition the property whioh 
he purchased should, if possible, be given to 
him as his share (A laclcod, C 3. and 8hah t J.) 
Dhulabhai Dabhai v. Lala Dhula. 

23 Bom. L.R. 777 = 1922 Bom. 137. 

Partition— Equities— Alienee from co- 
parcener. 

An alienee for value from a co-parcener of 
family properties cannot sue for joint possession 
but can 6ue for partition inoluding all the 
oo parceners and all the family properties and 
obtain an allotment, if possible, of the aliena- 
ted properties to the share of his vendor. 

( Beaton and Hayward , JJ.) PANDU VlTHOJI 
LADKE v. Goma Ramji Marwadi. 

43 Bom. 472 = 80 1.0. 765 = 
21 Bom. L.R. 213. 

Partition — Equities — Mortgage of 

undivided share of a member— Rights of mort- 
gagee. 

Where a member of a joint Hindu family 
mortgages bis undivided share in certain items, 
of property and in a subsequent partition oertaiu 
items are allotted to the mortgagor, the mort- 
gagee should proceed only against the items- 
which fell to the mortgagor on partition. 1- 
I. A. 106, Foil. tChevis and Le Rossignol , JJ.). 
Pbem Shah v. Khan Chand. 

48 P.L.R. 1910 = 30 I C. 81 = 
128 P.W.R, 1913. 


Partition— Equities— Family arrange- 
ment— Allotment of property in possession . 

A family arrangement lor managing the' 
family property doe9 not amount to partition. 
A suit for a share in the joint revenue paying 
land is praotically not a suit for land, but for 
one for joint possession. Where one member 
without objeotion by the others spends his 
personal incomo on the joint property of whioh 
he is in possession lawfully he is entitled to be 
maintained in its possession at the time ol 
partition if possible and is entitled to get 
reasonable compensation for the part which he 
is obliged to give op. (Robertson and Readon » 
JJ.) Thakab Singh v. Ujagab Singh. 

26 P.L.R. 1913 = 18 1.0. 888- 
8 P.W.R. 1918.- 
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Partition — Equities.— Joint family— 

Alienation— Co-parcener— Rights of alienee from 
— Suit to set aside alienation . 

A parohaser from a member of a joint Hiuda 
family has only an equity a9 against the other 
members to work oat his interest by a suit for 
a general partition. In oases where possession 
o! the property is olaimed by oo-paroener on 
the ground of the invalidity of the alienation 
as against him, the Court must decree posses* 
aion and eimply deolare the right of the purcha- 
ser to a partition. ( Kumarasxoami Qasiri and 
Leva Does , JJ.) 8UBBA Goundan v . Kbish- 
NAMAOHABi. 43 Had. 449 =*42 M.L J. 872=* 

SOM.L.T 217-19 L W, 537=* 
(1922) M W.N. 269=* 
1922 Had. 112. 


Partition— Equities — Alienee from 

co-parcener — Rights of different properties allot- 
ted to alienor . 

Where a Hindu oo-paroener sells speoifio 
items of the family properties aod the alienee 
in his turn sells away the property to the plfl. 
and subsequently at a partition, items other 
than those sold by the oo-paroener are allotted 
to him, the 6eoond alienee oannot oall upon the 
first alienee to give lands of equal extent. The 
prinoiple of substituted seourity has no appli- 
cation to the case. 38 Mad. 684 ; 48 Mad. 809. 
Ref. (Abdur Rahim and Oldfield, JJ,) DHAPA 
Sahib v . Mahomed bultan Bahib. 

12 L.W. 608 “39 M.L.J, 700 = 
(1920) M. W.N. 710 = 
59 1.0. 811 = 44 H. 167. 


Partition— Equities— Alienee from co- 
parceners— Right to substituted properties'. 

Where a person purchases the share of oo- 
paroener in certain items of a joint family pro- 
perty and subsequently at a family partition 
other items are allowed to the share of that 
oo-paroenor it is open to the purchaser to 
oompel that oo-paroener to give the properties 
in substitution of those whioh had been sold. 
1 1. A, 106 (P.O.), Dist. ; 88 Mad. 684 ; 26 Mad. 
‘690; 40 Mid, 966, Rel, The oase would be 
different if the purchase was at an exeoution 
Bale. (SwAapiri Aiyar and Moore , JJ.) 8ABA- 
PATHI PlLLAI t). THANDAVABAYA ODAIYAR. 

37 M.L.J. 620- 
8*1.0. 815-11 L.W, 408, 


— --PartUion - £ 9 ul«„ - from 

eo-paretner—Uesne profits. 

The Court will alwayg endeavour aa (,r ae 
possible lo _ allot to the parohaser the ehare he 
Tnrehased, in a aoit lor partition. ( 8ptttctr and 
Aruhnan, JJ.) Vanjapobi Qodndan o. 
•PAOHAMUTHU GOUNDAN. 7 L.W. 339- 

15 I.C. 68-85 M.L.J, 609. 


•by one member. 


Partition- Equities— Building erected 


HINDU LAW— Partition— Evidence of. 

Where one of the members of a co-parcenary 
wa9 shown to be in possession of the house site 
upon whioh he has ereoied a superstructure, the 
proper deoree to be passed is to allow him to 
retain the bouse site and direot him to pay its 
price to the other co-sharer who claims a share 
in the house site alone. (Wallis, O.J. and 
Tyabfi, J.) DHVARASU VENKATAOHADA 
DWaRAKANADHAj RAO V. Devarasu ven- 
KATABAO. 79 I.C. 188 — 

17 M.L.T. 861. 

Partition — Equities — - Expenses for 

marriage of unmarried coparceners should be 
set apart at partition . 

Aa marriage is a necessary samskara and 
should be performed out of family funds the 
expenses for the marriage of unmarried oo-par- 
oeners should be set apart at partition of 
joint family properties. ( Sundara Iyer and 
Sadasiva Iyer, JJ.) SRINIVASA IYENGAR v. 
Thibuvengada Iyengar 38 Mad. 8B6 • 
(1913) M.W.N. 1034 = 15. MLT. 307 = 
(1914) M W.N, 282-23 I C. 204 = 

28 M.L.J, 641# 


Partition— Equities— Attachment of 

property— Effect on. 

Where pending an attachment of the defend- 
ant’s share in several items of property a 
partition took plaoe and the deft, got one 
whole item instead of a share in all, held, that 
the order of attachment covered the property 
aotually attaohed and oannot be enforced 
against the property received in lieu of the 
same. (Piggott, J.O.) Ram AUTAK v . 8HEO 
Prasad. 20 1.0. 48. 


Partition— Evidence of, 

—Partition— Evidence of — Entry in 

village and revenue records— Decree of Seffle* 
ment Officer regarding superior proprietary 
rights , 

In a joint Hindu family, the presumption is, 
until the contrary is proved, thas the family 
continues joint. That presumption is peculiarly 
strong in the case of the sons of one father. A 
definition of shares in revenue and village 
papers Affords, by itself, but a very slight indi- 
cation of an aotual separation in .a Hindu 
family and suoh a definition of shares standing 
alone la not suffioient evidenoe,on which to find, 
oontrary to the presumption of law aa to join- 
ture, that the family to whioh euoh definition 
Is referred had separated. 18 All. 176, Appr. A 
deoree of a Battlement Oonrt in Oadh made in 
1869 in favour of the widows of two deceased 
Hindus lor “superior proprietary right* 11 in 
property lineally descended to their husbands 
14 the deoree being eubjeot to the rights of tho 
other share-holders,” does not affirm that m 
separation had taken plaoe but, on the oontrary. 
preserves all rights inherent in the property aa 
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HINDU LAW— Partlton— Evidence of. 

joint family property. 12 I.A. 124. Rel. on. 
(Lord Shaw.) Nageshab v. Ganesha. 

42 All. £68 = 47 I.A. 57 = 38 M.L.J. 821 = 
18 A L J. 632 = 22 Bom. L.R. 996 = 
28 M L.T. 8 = 7 0 L.J. 48 = 
2 U.P L.R. (P.O.) 37 = 
86 I.C. 806 = 23 0,0. 1 (P.C.). 

[On appeal from 36 I.C. 780 = 3 O.L.J. 464 ] 

Partition — Evidence ot-Impartible 
estate— Separation in estate. 

The holder of an impartible estate of a joint 
Hindu family, descending by primogeniture, 
made a mokurarr grant to his brother for 
maintenance. The grantee built a separate 
house divided by a wall from his brother’s, 
established a thulsi pinda (worship) and 
thakurbari (offioe) lived separately from his 
brother, and defrayed the expenses of the 
marriage of his daughter from his own pooket. 
Held, on faots, that there bad been a complete 
separation between the brothers and that on the 
death of the holder of the estate without male 
issue his widow succeeded to the estate as his 
heir, ( Sir John Edge ) Tara KUMARI v , 

Chaturbhuj Nabayan Singh. 

42 Cal. 1179 = 42 I.A. 192 = 19 C.W.N. 1119 = 
29 M L J. 371 = 18 M L.T, 228 = 

2 L W. 843 = 13 A L J 1034 = 
17 Bora. L R. 1012 = 22 C L.J. 498 = 
SO 1.0. 833 = (19lflj M W.N. 717 (P 0 ). 

— — Partition— Evidence of —Presumption 
of iointmss— Separate entries in Revenue 
records — Inferences from the acts of the members 
of the family. 

Separate entries in the Revenue records 
standing by themselves were not sufficient to 
rebut the presumption of Hindu Law relating 
to jointnees or to prove sepaiate posees^nn by 
different members of a family whioh in its 
inception was admittedly joint. Such entries 
together with the inference drawn from the 
said faots, whioh tended to show a separation 
and were consistent only with the hypothesis 
of separation, left no doubt that at the time of 
his death the deceased half brother was separate 
from bis brothers the plaintiffs. ( Mr • Ameer 
Ali.) Net Ram Singh v. Tubsa Kunwar, 
17 0 W.N, 108B = (1913; M.W.N, 698- 
14 M L.T. 173 = 18 O.L.J. 234 = 
18 Bom. L.R. 363 = 29 M.L J. 489 = 
20 1.0, 967 = 11 A.L.J. 801 (P.O.). 

Partition— Evidence of — Acquisition 

of property in the name of several members— 
Transfer of property inter se. 

It is by no means an unusual thing for 
members of a joint family when acquiring 
landed property by purohase to oause to be 
specified in their documents of title the shares 
whioh they would respectively take upon a 
partition. Where this is not done the ordinary 
inference from the document on the faoe of it 


would be that the vendees are taking in equal 
shares and the members of the family way will 
think it convenient that suob a presumption 
where it is not in aooordanoe with the faotB, 
should be rebutted by a speoifioation of shares ; 
no olear inference in favour of separation or the 
break up of thejoint family oan be drawn from 
a transaction of this sort. It is quite concei- 
vable that a deed of transfer might be exeouted 
as between members of a joint family merely 
in order that there might be olear evidence in 
existence as to their respeotive rights in the- 
event of any future difference or separation. 
(Pigqotl and Walsh, JJ.) Mt. JAIBAJI v,. 
BHAGWATPBA8AD Pandb. 

L.R. 3 All. 194 = 1923 AH. 228. 

— Partition— Evidence of — Separate 

enjoyment cf portion for maintenance . 

Separation in estate and from the joint 
family does not follow as a neoeesary oonso- 
quenoe from the receipt of a maintenance grant 
by one of the members of the family. (Ban- 
ntrjee and Ryves t JJ.) GANESH Lal v. 
Basanti Lal, 20 l.o, 29, 

Partition— Evidence of . 

Separate enjoyment in shares of the inoome 
of the property does not necessarily oause 
severance of the joint family property, 
(Richards, C. J. and Banerjee, J.) Budha- 
SINGH V . K A WALNAIM. 19 1 .0. 430; 

Partition— Evidence of-8eparateness . 

The mere fact that oo-paroeners are messing 
separately does not mean that the possession of 
one oo-paroener of joint family property is 
adverse to the other oo-paroeners. 39 0. L, J. 
314 Rel. (Oreaves and Panton , JJ.) HEMAN- 
GINI DASI V , 8ITAL MONDAL. 

1923 Oal. 310 (1). 

Partition — Evidence of — Separate 

possession— Property excluded from partition , 

There is no presumption that oertain pro- 
perties were exeoluded from partition in a 
joint family and the burden of proof is on the 
person who alleges suoh exolusion. Separate 
possession of oertain properties is not conolu- 
eive evidence of partition and must be interpre- 
ted in the light or all the other oiroumstanoes 
of the case. ( Mookerjee and Cuming , JJ.) 
Kailas Cbandba Nag v. Bijay Dhandba 
NAG. 36 O.L.J. 434 = 1923 Oal. 218. 

Partition— Evidence of. 

If a property stood in the name of K, one of 
the four brothers, this is not even prima facie • 
evidence that the property was obtained by K,. 
for himseH if at the time of acquisition, the* 
family was still joint. There is no presump- 
tion with regard to any other property that it 
was exoluded from the partition, and thev 



1117c' 


1118c 


CIVIL DIGEST. 1911—1923. 


HINDU LAW— Partition— Evidence of, 

burden lies upon him who alleged exclusion, 
to establish bie assertion. Separate poaseeBion 
is not oonoluaive evidence ol partition and 
must be interpreted in the light of all the cir* 
oumatancea of the oaae. The sole oooupation 
by one oo-abarer, ol a portion of joint property 
doeB not constitute an ouater of the other oo- 
Bharera ; and a oo aharer in poaeession of a 
portion of the oommon land, with the tacit or 
express ooneent of his oo-aharers, cannot change 
the nature of that posseeaioo. (Mockerjte and 
Cuming, JJ.) KAIDASH CHaNDBA Nag v, 
Bejoy Chandra Nag. 86 0 L J. 484=* 

1923 Oal. 18. 


Partition— Evidence o/— Proof— Sepa- 
rate enjoyment— Inference, 

Under the Hindu Law, a partition is efleoted 
between members of a joint family if there is a 
division of their righta ; an aotaal distribution 
of the property by metea and bonnde is not 
neoea9ary. To determine whether two persona, 
members of a joint Mitakabara family, have 
separated so as to make the principle of survi- 
vorship no longer applicable between them, the 
Court muflt find whether they bad an intention 
to eoparate, and, whether aa a result of auoh 
intention, there has been severance of title and 
interest, To prove a partition there must be 
evidence of a oomplete separation in interest, 
a total disruption of the tie of joint family. A 
partition may oooasionaUy be established by 
oral* evidence, whioh though not direotly 
proving the factum of partition, may be of such 
a obaraoler as to justify the inference that a 
partition must have been made between the 
parties or their predeoesaors. There may be a 
mutual arrangement for the management and 
enjoyment of separate portions of joint pro- 
perty whioh does not amount to partition. 
On the other baud the inlerenoe in favour of 
a theory of a partition wonld be strengthened 
if it was proved Dot only that the parties 
enjoyed separate and distinot portions of the 
family property foe many years, but dealt with 
the separata portions in every reepeot as their 
own property, for instanoe, oarried out im- 
provements oa them or, effected alienations 
to strangers or to members of the family, 
{Mooherjee and Beachcroft , JJ.) AN AND KlS- 
HOBS OHOWDHDBY o. DAIJI THAKURIAN. 

28 1.0. 580-21 O.L.J. 296. 

- Partition— Evidence of. 

Where a family* continued joint till a very 
reoent date, the person pleading separation 
must prove it and he oannot plead limitation 
to a snit by any other member without proof 
of separation; possession of one is possession 
of all. {Tottenham and Norris, JJ.) Paba- 
MANUND V. KBIBHNA CHABAN. 12 1 0. fi- 
ll O.L.J. 183. 

■ —Partition— Evident* of — Separation 
in food , worship and residence, 


HINDU LAW— Partition— Bxidencel of. 

Prom the separation of the members of tho 
family in food, residence and w ll f “?* 
not follow that the family had divided, for it 
might well be that in order to manage IRQ 
family business and property at different plaoo 
the members had to go to and live in those 
plaoe8 separately. When a member ol a 
Hindu family who is divided in statu from 
others ib in enjoyment of a portion ol the 
family properties while the others enjoy other 
portions, he is not in law exoluded or ousted 
from those other portions, eo as to aistntitJe 
him to his share of those portions, however 
long their enjoyment by others. ( Broadway ► 
avd Zajar Ali, JJ ) BhaOWAN DAS t>. MT. 
PABBAT1. L&U. 9o»* 

Partition— Evidence of —Admissions 

in litigation— Effect of, 

A definition of shares in revenue papers is 
not, standing alone, sufficient evidence of a 
separation between the members of a Hindu 
family. But where in addition to the entry 
in the Revenue reoords, there is the olear 
admission of the plaintiffs in a suit to oontest 
an alienation that they and their brothers 
owned the land in equal shares there is aumci- 
ont evidence of partition. 18 A, 176; 42 A. 868 
Ref. {Alartineau , J.) Data RAM v. BaDLU. 

a it p v. r t r. \ 62 = 1922 Lah. 450, 


Partition— -Evidence of— Assignment 

of property , 

Meie assignment by lather of oertain proper* 
ty to sods to enable them to start on business 
does not amount to partition. (Scott-Smifft. J • ^ 
NANAK CHAND V, LACHMaN Dab. 

62 P.R. 1917 = 40 1.0. 775 = 97 P.W.R. 1917* 


Partition— Evidence of, 

Ceeeer of oommensality does not by iteelf 
amount to partition, eepeoially when it is a 
mere aooident brought about by loioe of cir- 
oumatanooB. (Raftiyan, Shah Din and Le 
Bossignol , JJ.j GOKaL CHAND v, HOKDM 
CHAND Nathomad. 70 and 71 P R.19I7- 
104 P.L.R. 1916 = 34 1.0,714- 
109 P.W.R. 1916. 

Partition— Evidence of. 

Evidence of alienation by members of por- 
tions of family property is enough to show 
disruption of the joint family. ( Shah Din and 
Chivis-, JJ.) MATHBA DAQ v. GOPADDA8. 

1,0. 520 - 69 P.W.R. 1016. 

Parftficn— Evidence o 1 — Bistory of 

family— Money dealings. 

Mere absenoe of a formal partition among 
the members of a Hindu family Is not Id UsaUt’ 
oonoluive on the question of the statu ol tb* 
family bat the matter has to be decided on, a i* 
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HINDU LAW — Partition— Evidence of. 

oxamination of the history of the family of 
mutual dealings and dealings with outsiders 
and on admissions, if any. of the members of 
the family. 11 M.I.A. 75, Foil. Money transac- 
tions between the members of a Hindu family, 
the one lending and the other borrowing and 
showing corresponding debts and credits in 
their books, are important proof of partition. 
( Johnstone and 8hadi Lai. JJ.) MUNSHI 
Ham V. GIndamal. 123 P.L.R. 1915 = 

26 1.0. 890-45 P.W.R. 1918. 

--Partition— Evidence of— Hostility, 

Mere unfriendliness on the part of a son 
does not effect a severance. Separate living is 
DOS sufficient to prove partition when the par- 
ties are maintained out of joint funds. (John- 
stone and RaUigan , JJ.) SHlB Nath v . 
ALLIANCE BtNK OF SIMLA. LTD.. LAHORE. 

3 P R. 1915 =* 110 P W R. 1914 = 
28 1 0. 480 = 213 PL B. 1914. 

Partition— Evidence of . 

Where it is shown that for many years past 
the brothers had nothing in oommon except 
the ancestral bouse wherein they lived sepa- 
rately and had remained separate in food, 
expenditure, income and worship, the pre- 
sumption of jointness is rebutted, ( Shah Din 
and Chsvis , JJ.) SHAM LAL v. OHHAJJU 
Mal. 31 P.W.R. 1913=19 1.0,51- 

70 P.L.R. 1918. 

Partition— Evidence of, 

Separation in food and worship for 40 years, 
enjoyment of portions of the properties sepa- 
rately, treatment of them as exclusive property 
by alienation and other ways shows disruption 
of the family and separation in interest. 
(Johnstone ani 8hah Din. JJ.) Mkhr Singh v . 
DEVIDYAL. 88P.R 1912 = 82 P.W.R. 1912- 

13 1.0. 60 = 19 P.L.R. 1912. 

Partition — Evidence of — Separate 

living— Separate transaction— Effect of . 

The mere faot that tho members of a joint 
family live separately or have separate dealings 
or exeoute documents in favour of eaoh other 
does not conclusively prove a divided status but 
may be consistent with an undivided 6tatus. 
Nor does a dooument between the members of 
the joint family taking in a stranger as 
a co-parcener effeot a severance between them. 

( Krxshnan and Ramesam, JJ.) VENKATA- 
OHELA PlLLAI V, ABUNTHA VaTHAOHI . 

(1923; M.W.N. 228 = 17 L.W, 788 = 

19J3 Mad. 568. 

Partition — Evidence of— Agreement 

(or maintenance— Severance of joint family — 
8uit for partition by one member against— 
Other co parceners not parties— Decree for plff.'s 
share— Severance of other co-parcener's shares 


1120g 

HINDU L A W— Partition— Evidence of. 

—Provision in a partition (or a stranger- 
invalid. * 

Where in compromise of an appeal against a 
partition deoree the junior member agreed to 
receive a monthly maintenance from the 
manager for the reason that a partition of 
the Zjmindari whioh would if left intaot be a 
source of protection to the family, will endan- 
ger the status of the Zamindari. Held, that it 
was with a view to prevent a division of the 
Zimiodari and to keep it as an impartible 
estate, that the agreement was oome to and 
that it did not on its true oonstruolion efleot a 
severanoe of the joint family but only provided 
for a convenient mode of enjoying the joint 
family properties. 20 Mad. 266 (P C.) 1, Foil. 

( Wallis , O.J. and Kumaraswami Sastr t, J.) 
PALANIAMMaL V . Muthu Venkataohala, 

48 1 0. 833-38 M.L.J 799, 


Partition— Evidence of— Unregistered 

deed . 

Unequivooal declaration contained in a docu“ 
meat cannot efleot a severance where there wa& 
no intention to divide without the deed itself 
simultaneously taking effeot. If the deed is 
unregistered it is inadmissible to prove a 
divieion in status. ( Wallis , G.J., 8adasiva 
her and Seshagiri Iyer , JJ.) POTHI 
Naicken v. Naganna Naicken. 

80 M L J. 82 = 19 M L T. 80 = 
(1910) 1 M.W.N. 79 = 82 I.G. 486 = 

8 L.W, 113 (P.B.), 

Partition — Evidence of — Separate 

residence . 

Separate residence by several branobes of a 
family in the same compound is no evidenoe of 
partition of family nor does disoontinuanoe of 
allowance to several members raise that pre- 
sumption. ( Wallis , O.J. and Srinivasa Iyen- 
gar, J.) VI8VANATHASAMY NaICKEB V. 
KAMULU AMMAL. (1915; M.W N. 903 = 

2 L.W. 1214 = 19 MLT. 296 = 
31 1.0. 833 = 80 ML.J. 481, 

Pdf tition— Evidence of • 

Where a partition is alleged and has to be 
proved by oral evidenoe, and no oooasion for 
suoh partition is proved, the Court will not 
find partition unless proved by olear and satis- 
factory evidenoe. The onus is on the party 
relying on the partition. (Wallis, O.J, and 
Hannay . J.) Pillady Venkanna v. Pillady 
Ganagamma. 28 10. 817. 

Partition— Evidence of— One member 

separating from other e— Indications showing 
separation of interest. 

Where subsequent to the separation of one 
member, the other members take separate meal*, 
acquire property in their own names, make 
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HINDU LAW— Partition— Evidence of. 

separate pay meats of kiets io equal or prop or 
tional parts to their shares, all these thiog3 
certainly point to a separation of interest be- 
tween the members of the family. The fact 
that instead of the management of the family 
inoome by one member of the family, there is a 
division of Ihe produce into shares, gives rise 
to the inference that the parlies were separate 
in interest. Wilier and Tyabii , JJ.l GADIAN 
CBETTIAB v. Gadian Chkttiar. 

20 1 0. 43=1 L.W. 799. 

Partition — Evidence of — Separate 

living. 

Seizure of some part of the family property 
by a member of a joint Hiadu family, quarrel- 
ling with his family in order to provide himself 
with a living doos not lead to forfeiture of hia 
right to obtain a formal partition in which he 
would get hie proper share. (Simpson, A.J.C.) 
Chaudhubi Jangi Singh v. Coaudhabi 
Ganga Singh, 10 0. L.J. 893 = 

192ft Oudh 113. 

P a rtition— Evidence of— Severance in 

interest— Inference from conduct . 

In view of the ciroamstanoes that there was a 
quarrel between the brothers and that the plff. 
resented the reoklesa oonduot of his step-brother, 
the separate liviog between the parties for the 
last nine years, the application made by the 
plf!. to have hie name recorded in the khewat 
in respeot of an eight anna share ; held, that 
the condition of things wae consistent with a 
tonanoy-inoommon resulting from an expres- 
sion of intention to separate in an unambiguous 
language on the part of either of them. \Waeir 
Hassan , A.J.O) BHBO DAYal v. LALTA 
PBASAD. 7 O.L.J. 035=08 1. 0. 008 = 

98 0.0. 181. 

— — -Partition— Evidence of. 

Entry of the name of a widow of a deoeased 
member of a joint Hindu family disputed 
without delay oannot be taken as oonolueive 
evidenoo of the faot that the family had 
separated even though there was no aotual 
separation. (Lindsay, J 0.) BUNDABA Drbia 
v, 8HBO RAM. 48 I Q. 108 = 5 0 L.J. 597, 

; Partition— Evidence of separate resi- 

dence— Onus. 

The mere faot that daring the absence of a 
oo-paroener hia wife owing to the quarrels with 
the rest of the family * resided separately from 
the other members is not proof of a severance in 
status. (Lindsay, J.O) GOBINDAY v. ADH1N. 

41 1.0. 78 = 20 0.0. 898* 

Partition— 'Evidence of— Entries in 

revenue papers . 

Entries in revenue papers - defining shares, 
-•separate residence, institutions of salt 

Vol. III-70fc 


HINDU LAW— Partition— EYldeooe of. 

altogether go to prove division. IKanhaiya 
Lai and Kendall . A. J. Oa.l Ban MOHaN 
Singh u. Ram Milan Singh. 39 I. 0. *33 = 

4 0 L J 124. 

Partition — Evidence of— Entries in 

revenue papers . 

Entry in reveuue pipers of the name of the 
widow doea not establish separation- ( Stuart 
and Kanhaiya Lai , A. J. Cs.) BAKHTAWAR 
BlbGH v. Ram SINGH. 80 1.0. 44 = 

8 0 L J. 289. 

Partition— Evidence of— Entries in 

revenue pavers. 

Entries io revenue papers resulting from 
order passed by Revenue Courts do uot confer 
any title or constitute strong evidenoo of 
partition. ( Lindsay , J. C.) KANDHAIYA BUX 
SINGH v. 8HEO BUX SINGH. 20 I 0. 861. 

Partition— Evidence of— Proof, 

Where a Hindu family ia onoe proved to be 
joint there ia a presumption in favour of the 
oontinuanoe of such jointne99 til! the contrary 
is proved. (Piggott, J. 0.) Gaya KUNWAR v. 
Dal SINGH. 17 I.O. 298. 

— Partition — Evidence of — Common 

living— Joint purse— Effect of. 

It ia not neoessary that definite evidenoo 
should bo given of a formal agreement between 
the ipartiea to enable a Court to hold that a 
separation had taken plaoe. An inference of 
separation having previously taken plaoe may 
be drawn from the subsequent aota of the 
partios without any proof of a formal agree- 
ment. But where the parties are found living 
together in the same house and meeting their 
expenses out of a oommon fuud, *it would 
require muoh stronger ovidoooe than anything 
whioh was prodnoed in the case to lead to the 
conclusion that they had put an end to their 
state of jointoeas. (Alitor. O.J. and Foster, J.) 
Tarini pbashad Singh v . Nunu Prasad 
SINGH. 72 I Q. 1006. 

— - - Parfifion — £uidence of — Mutation 
entries— Value of. 

Statements in Mutation Petitions and Land 
Registration Reoorde, giviug the 6hires of eaoh 
member of a joint family, wilt not suffloe to 
establish a partition of the joint family, unless 
they show a dear and unequivocal intention to 
separate. IlfulKcfc and Buck*ill t JJ.) GOBIND 
PEBSHAD V. Bbij RAJKUMAB. 01 I.o. 369. 

— Par t ition— Ev idence of— Mortgage- 
Intention of partition . 

Intention to partition oannot be inferred 
from a mottgage-bond hypothecating, the 
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HINDU LAW— Partition— Evidence of. 

mortgagor's interest in the family property. 
[Miller, C.J. and Mullick , J.) AMAB DAYAL 
Qingh v. has Pebshad sahu. 

3 P.L.J. 603 = 68 I.o. 72 = 1 P L.T; 511. 


HINDU LAW — Partition— Father. 

17 G.W.N. 1189 = 18 O.L.J. 237- 
18 Bom. L.R. 867-11 A.L.J. 868- 
28 M.L.J. 812-10 N L.R. la 
20 1.0. 958 — 40 I. A. 218 (P.G.h 


— Partition — Evidence of — Family 
arrangement — Appeal— Finding of— Partition 
accepted— Family arrangement set aside— Pro- 
cedure— Legality o/. 

Where the trial Court found in a partition 
suit that there was a partition as a family 
arrangement and the Appellate Court accepted 
the finding on partition but set aside the 
family arrangement ; held the finding as to 
partition having been accepted, iha decision 
against the family arrangement was unsup- 
portable. (Coults and Sultan Ahmed . JJ.) 
dal Bhanjan Singh v . kariman bingh. 

37 I 0. 418 = 1 P.L.T. 463. 


Partition— Evidence of. 

An order passed by a settlement offioer in 
preparing a reoord of rights does not raiee 
a presumption of separation in status, his 
deoieion being on factum of possession without 
any reference to the rights of a co-parcener in 
suoh possession. [Miller. C.J. and Imam, J.) 
Ram Dayal Mahto v. Uttim Mahto. 

46 1.0. 288 = 8 P.L.W. 122. 


Partition- Evidence of. 

To find out whether there has been a parti* 
tion or not, the whole oiroumstances of eaoh 
particular ca6e must be investigated and the 
intention of the parties ascertained. ( Roe and 
Coutts, JJ.) RAMESWAB MlSSEB V . 8UBE- 
SHWAB MISSER. 46 1.0. 292. 

Partition— Evidence o/. 

Alteration of the mode of enjoyment is not 
sufficient to effeot a partition. There must be 
an alteration and inteution to alter the title. 
21 W.R. 214 (PC), Foil. [Pratt, J.C., 
Crouch and Fawcett , A.J. Cs.) MANGHJRMAL 
v . VITHAL RAM. 13 1.0 223 = 8 8.L.B. 107. 


Partition— Father. 

Partition — Father's power — Sons , 

when bound— Allotment to a stranger . 

Although a partition made by a Hindu father, 
may, under some oiroumstanoes bind hie minor 
eons, yet, if on the partition a share is given to 
an absolute 6tranger, the partition may be 
impeached as a dispossession of property made 
without consideration, unless it oan be support- 
ed as a bona fide oomprom-se of a disputed 
claim. 30 I. A. 189, 150, Diet. (Sir 8amuel 
Griffith ). RAMKISHORE KEDABNATH V. 
JAINABAYAN Rambachpal. 40 Gal. 988- 
(1918) M.W.N, 661-14 M.L.T. 163- 


Partition— Father — Consent of co- 

parceners— Effect. 

Consent by the members to a partition by the 
father binds not only the eoonaenting members- 
but also their sons as> they represent their 
respective branobes of the family. ( Lord 

Mculton.) Bbij Raj Singh v. 8heo Dan 
SINGH. 39 All. 337 = 23 H L J. 188 = 

17 G.W.N. 949 = (1913) M.W.N. 813- 
11 AL J. 698 = 14 M L T. 11 = 
18 0 L.J 67 = 16 Bom. L R. 652 = 
19 1.0. 826 = 40 I. A. 161 (P.O.). 


Partition— Father— Father's power to 

effect— Will. 

The father or manager of a joint Hindu 
family cannot efleot a partition by will of 
anoe9tral property. 2 Mad. 317, Diet. (Lg- 
Rossignol and Wiibtrforce, JJ- ) NAND Lal p. 
Dewan Chand. 78 P W R. 1918 = 

76 P.L.R. 1918 = 45 1.0. 162 = 86 P.R. 1918. 


Partition— Father— Represent sons— 

Preliminary decree— Effect of . 

A preliminary deoree passed against a Hinda. 
father for partition is presumably passed against 
him as representing his undivided family and 
binds hie sons. On bis death the plfl. is entitled 
to add his sons as hie legal representatives or 
even as parties whose names should be deemed 
to be already on the record as representing 
their father till his death and whioh names are 
merely sought to be inscribed on the reoord 
openly after bis death. [Sadasiva Aiyar and 
Spencer, 3 J.) ALOR LAESHMI NARA6IMBA 
8ASTRULU V. VENKATA NABASAMMA. 

621 0. 614. 


Partition— Father— Power of—Objec • 

ion by sons— Devise of father's share. 

A Hindu father can t fleet partition against 
he will of bis sone. 2 Mad. 317; 31 M.L J* 147; 
2 M.L.J. 439, Foil. Where a Hindu father 
fleota a division with the oonsent of one of 
ns sons but against the wishes of others he 
oust be deemed to have exeroised bis power as 
ather and effeoted the partition. If the father 
egiaters tho partition deed and subsequently 
levised the items falling to his share to one of 
tis 6ons the bequest is valid. Where there is 
power oonlerred on the father to divide the 
mortgaged property if purchased by him in. 
xeoution and the father purchases the pro- 
erty in the name of a junior oo-paroener there 
i a fraud on the power and the properties ar» 
vailable for division. ( Ayling and 8eehag%n 
yer, JJ.) NATE8A IYER V. 8UBBMANIA 

res. 23 M L.T. 807-48 LO. MS- 

(1918) M.W.N. 70S*. 
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HINDU LAW— Partition— Father, 

Partition — Father — Grandfather's 

power— Deed of gift . 


Grandfather can effeot a partition between 
himBelf and hie grandsons and make a gift of 
hie ehare by the same instrument. The parti- 
tion ie valid if it is equal and fair. (Abdur 
Rahim and Oldfield, JJ.) ArYAVIEB v. 
BUBRAMANIA lYBB. 32 M.LJ* $39- 

(0 I.C. 209 =30 L.W. 22. 


Partition- Father— Right o/. 

A Mitakahara father oan effeot a partition of 
the family properties amoDg bis sons without 
tboir oonaent. ( Abdur Rahim and Phillips , JJ.) 
MUBUGAYYA V . PADANIYANDI. 

31 M.L J. 147 = 86 1.0. 607 « 
(1910/ 2 M.W.N. 284. 

—-—Partition— Father — Power to effect 
partition . 

Under Hindu Law, a father can separate one 
oc more of his sons from himself, in which oaee 
there is no presumption of division between 
the father and the other eons by another wife 
and in suoh a oaae a doorco pa6sed against the 
eeparated sons cannot be executed against the 
whole property. ( Napier and Srinipaaa 
Iyengar , JJ.) RANGABWAMI NAIDU v. BUN- 
DABABAJULU NAIDU. 85 1.0. 32- 

31 M.L J. 472. 

Partition— Father — After-born sons— 

Right of . 

When a compromise by a father on behalf of 
himeell and hie son is set aside, it is neverthe- 
less binding on the father’e share as it stood at 
the date of the compromise. The remaining 
portion continues to be joint andlafter-born 
sons oan participate therein. (Wallis, J.) 
GANBSH ROW V. TUI-JA RAM RAO. 

24 1 0. 698-26 M.L J. 460. 


HINDU LAW— Partition— Female ■harow. 

Partition— Female Sharer.. 

Partition— Female sharer-Share of 

a grand mother . 

A Grandmother i9 entitled a grand eon b 
share in partition with her grand sons. (Gofcul 
iW, J.) Kanhaiyalal v 


—Partition — Female sharers— Step- 
mother— Share of . 

A step-mother is entitled upon partition of 
joint family property to share equal to that of 
a son. (Richards, O.J. and Rafique, J.) HAB 
Nabain Vi Bibhanbhar Nath. 

38 AIK. 83=»31 I.C. 907-13 A.L.J. 1129* 

Partition— Female sharers — Grand- 
mother — Share oh 

The Mitakahara Law does not enable a 
grandmother to olaim a share at the time of 
the partition between a father and his sons. 
94 All. 605, Ref. (Richards, O.J. and Banerji , 
j.) Chummun Prasad choubb v. Pranpat 
CHOUBB. 29 1 0. 166- 

Partition — Female sharer — Grand - 

mother— Benares School . 

Oo a partition between a father and his sons, 
the father's mother does not get a ehare accord- 
ing to the Benares School. 3 All. 116, Foil.; 8 
Cal. 649, Dies ; 7 Ca). 191; 9 W.R, 61, Diet, and 
Not Appl. Works o( Yagnavalkya and Mitak- 
ahara make a distinction between partition 
during lifetime of the father and partition after 
his death, In the former case, a share ie 
allotted to the father's wife in the latter, to 
the mother of the eons affeotiog partition. 
( Richards , C.J., Banerji and Tudball , JJ.) 
Shbo Narain Vi Janki Prasad. 

34 All. 806-16 1.0. 66~9 A.L J. 749. 


— Partition— Father— Power to effect— 

8elf acquired property— Registration, 

Under the Mitakahara a father oan make a 
partition of hie self-acquired properties for the 
benefit of his sons. Buoh a partition is not a 
gift and oan be efieoted without a registered 
deed. ( Batten , A.J.d.) Laxman u. Tayya. 

011.0.93-10 NL.R. 93. 


Petition— Father— Effect on son of 

coparcener . 

A partition is* binding on a son unless he oan 
Bhow some legal ground for setting it aside as 
fraud, or that the MR.qM* received by h ja father 
was not a fair equivalent of his share. A 
separation of Hindu father leaving hie bods 
joint is an unusual thing. (8abanadiete and 
Kanhaiya Lal t AJ.Ga,). Chhoth Lal.o. 
Badri bingh, 22 1.0, 129, 


Partition— Female sharers— Mother's 

share — Legitimate and illegitimate sons — Lewa 
Kunbis . 

Under Hindu Law, among Bndras, a mother 
is entitled to a share when the property ie 
divided betweon the legitimate as well as the 
illegitimate eons of the deoeaeed. lAIacltod, 
O.J. and Shah , J ) Mangbharam Bhiku v, 
DaTTU. 5« 1.0. 110-21 Bom. L B. 1172. 

Parfifion-Fsmafe sharers — Right of 

mother to a share . 

The mother's right to a share on partition 
aoornea only on the fioal deorce. 9 W.R, 61 ; 
88 All. 110 ; 84 All. 284 (P.0,) 5 43 Qal. 1081 
(P.O.), Ret. (Batchelor A.O.J. and Shah, J.) 
RAOJI BB1KAJI V. ANANT LAXMAN. 

« Bom. 888-15 1.0, 750- 
80 Bom. It.fi, 671.- 
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Partition— Female sharers — Orand- 
mother — Step-grandmother entitled to a 
share. 

Uoder the Mitakshara 8ohool a step grand- 
mother is entitled to a share ol the family estate 
when it is partitioned among her grandeons. 
(Beaton and Shah . JJ.) Vithald Prahlad. 
39 Bom. 373 = 28 I 0. 967 = 17 Bora. L.R. 361. 

— Partition— Female sharer— Mother— 

R'ghts of— Maintenance, 

Under the Hindn law it is only in the event 
of a partition amoog her sons that a mother 
becomes entitled to a Ghare in lieu of her main- 
tenance. 16 0. 759 ; 31 C. 269, Rel. ( Mookerjee 
and Chotzner , JJ.) Jadu NATH 8IRKAR v. 
Haran Chandra Sarkar. 36 C.L J. 217 = 

49 I G. 1013 s 1923 Gal. 221. 

Partition — Female sharers— Bengal 

school— Mother's share— Nature of. 

The share obtained by a mother in Bengal 
on partition among her soas is in lieu of her 
right to maintenance ; it is oovered out of the 
sons’ shares and on her death becomes part of 
the shares out of whioh it came, (Ran&in. J.) 
BHASHI BBU6AN 8HAW V. HARI NARAIN 
Bhaw. 48 Cal. 1039 =66 I 0. 708 = 

23 O.W N. 990. 

Partition— Female sharers — Daya- 

bhaga— Mother. 

A Dayabhaga Hindu mother cannot oompel 
a partition among her sons but is entitled to 
an equal share, if a partition takes plaoe. She 
gets her share even in a partition between the 
eons and an alienee of the shares of cne or 
mor9 of the sons. The stridhan received by 
her from her husband or father-in-law and not 
that from her father, must be deducted from 
that share. ( Mookerjee and Buckland , JJ,) 
JOGOBHANDU V. RAJENDBA NATH. 

66 I,G. 121 = 34 G L.J. 29. 

Partition— Female sharers— Mother's 

share— Absolute right— Special agreement . 

By special agreement or agreement with her 
sons, a Hindu widow oan get on partition with 
her sons, absolute right to the portion of her 
husband’s estate, allowed to her. (Newbould, 
J ) Ddkhil Ram Mali v. Newaj ali. 

63 I 0. 426. 

Partition— Female shartrs— Mother- 

Maintenance. 

Uoder the Mitakshara Law a mother has a 
right only to maintenance nntil partition ; she 
oan never hereelf demand a partition. Bat if 
a partition takes plaoe she will be entitled to 
reoeive a share if the effeot of that partition is 
to break np or diminish the estate whioh was 
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the8ource of her maintenance. Where a oo- 
sharer in a joint estate baviog applied for par- 
tition, the widow of the last male owner sued 
for a declaration ol her title to a share in the 
estate ! Beld 9 she was entitled to a share equal 
to that of the co-sharers and the suit was 
maintainable. 60 P.R. 1895, Foil. ( Shadi Lai 
and Broadway , JJ.) MUSSAMAT GANESH DEVI 
v. Darsan Singh. 2 U P.L.R. (Lah.) 100 = 

88 1.0. 478 = 2 Lah. L J. 877. 

Partition — Female sharers — Partition 

between one brother and auction-purchaser of 
the other brother— Mother entitled to an equal 
share . 

• 

Where the share of one of the two joint 
brothers is transferred, at a partition between 
the other brother and the transferee, the mother 
is entitled to a share equal to that of esoh of the 
sods and after her death half of her share will 
go to his transferee. (Kotval, A.J.C.) RAMA- 
NATH V. 8ITABAMA. 19 N L R. 147 = 

1923 Nag. 288. 

Partition— Female sharers— Mother's 

right to share . 

Oo a partition between sons and step-sons, 
under the Mitakshara, a mother is entitled to 
a share equal to that of her son. The possession 
of separate property as stridhan by the mother 
might have the effaot of reduoiDg pro tanlo the 
share to whioh she may be entitled on parti- 
tion. (Kanhaiya Lai and Kendall , A.J.Os.) 
Saruh Chand V. Mussammat Pani. 

87 I 0. 198 = 19 0.0. 210. 

Partition— Female sharers— Step- 
mother. 

Under the Mitakshara Law in a partition 
between sons, the step-mother is entitled to a 
share equal to that of a son. ( Jwala Prasad 
and Coults , JJ.) 8UBBA RAUT v. MANLA 
RAUTA1N. 47 1.0. 20*. 

Partition— Illegitimate ion. 

Partition— Illegitimate son— Share of 

— One half of share allotted to legitimate 
son. 

In a partition aftor father’s death the illegi- 
timate son gets half of the share aotually 
allotted to hi9 legtimate brother and not one-half 
of what a legitimate son would get in his plaoe. 
(White, O.J. and Sankaran Nair, J.) OHEL- 
LAMMAL V. RANGANATHAM PlLLAI. 

12 1 0. 247 = 34 Had. 277. 

Partition— Institution of salts. 

Partition— Institution of suit— Dis- 
missal of— Effect. 

The institution of a suit for partition by a 
member of a joint Hinda family governed by 
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HINDU LAW — Partition — InBtitntlon of 
■oita. 

the Mitakebara Law ie an unequivocal intima- 
tion of his intention to separate aDd there is 
a severance of the joint status from the date of 
the institution of the suit. The faot that the 
Court diemiesed the suit on the ground that • 
there wsb no justification for the same would 
not prevent the disruption of the joint etatue, 

A deoree ol Court is necessary only lot working 
out the result ol the severanoe and allotting 
definite shares. ( Vxtcount Boldane). KawaL 
NA1N V. BUDH BlNOH. 39 All. 498 = 

18 A.L J 881 = 2 Pat L.W 57 = 
21 C.W.N. 988 = 33 M L J. 42 = 
19 Bom. L B 642 = 26 O.L J 101 = 
(1917) M.W.N. 511 = 6 L.W. 330 = 
40 1.0. 288 = 44 I. A. 159 (P.0 ). 

[On Appeal from 19 1.0. 430 ]. 

Partition- Institution of suit— Diewton 

in status- 

Once a member of a joint Hindu family 
governed by the Mitakshara clearly aDd un- 
equivocally intimates either by express declar- 
ation or by his oonduot to bis co-sharers hie 
desire to sever himself from the joint family, 
his right to obtaiD and poesess bis share, is 
unimpeachable, whether or not the oo-aharers 
agree to a separation and there is an immediate 
severanoe of the joint slatUB. 35 All, 80 IP.O.) ; 
11 M.I.A. 75; 18 Cal. 157; 10 W.R. 273; 

6 I. A. 228 ; 8 W.R. '82, Rel. II a member so 
intimates his desire and institutes a suit for 
partition, but dies before obtaining a deoree, 
hie widow ie entitled to oontinue the suit and 
to inherit her deceased husband's share in the 
joint property. \Ur. Ameer Ali ) Mussammat 
GIRIJA Bai c. Sadasiv Dhondhibaj. 

48 Oal, 1031 = 31 M L.J. 485 = 
20 0.W N. 1088 = 14 A L.J 822 = 
20 H L T. 78 = 12 N.L.B. 113 = 
18 Bom. L.B. 621 — (19l6> 2 M W.N. 65 = 

4 L.W. 114 = 24 O.L.J. 207-37 1 0 321 = 

43 I. A, 151 (P.O.). 

Parfifion— Insfifufion of suit — Minor 

— Civ. Pro. Code. O. 39, R. 12. 

A minor’s suit for partition through h's next 
friend onnnot efieot the statUB of the joint 
family as the minor has no right to demand 
separation.^ But tho oaee is different, if the 
.minor attains majority during the pondenoy of 
tho suit, and cleats to proceed with it under 
O. 82, R. 12, beoanso he at onoe acquires the 
rights ol the grown up person, dissolving the 
jointnass of the family. (Wears, O. J. and 
Banerjee and Pippcff. JJ.) Lalta Prasad t>. 
BHEAM BlNQH. 42 All 451 = 

2 U.P.L.B. (AIL) 187-88 I 0. 867- 

18 A L.J. 603 (F.B). 

Partition — institution of suit — 

Deolaration of plaintiff's share of a revenue 
paying estate. 

The presentation of a plaint by whioh the 
Oonrt is asked to aeoertain and to dolegate the 
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suits. 

share ol the plaintiff in property whioh had 
formerly belonged to a joint family of whioh 
the plaintiffs and defendants were members, 
dissolves the status oi joint tamily as between 
the parties to the litigation. IRofique and 
Piggotl, JJ.) Ropan Rai v. 8ubkar*n Rai. 

41 All. 207 = 49 1.0. 387=17 A L.J. 112, 

Partition — Insfifufion of sutf — 

Effect on de/ls. inter st— Separation of one 
member . 

The filing of suit by one member of the joint 
Hindu family declaring hie desire for partition 
aod speoifio share, amounts to separation 
amongst all. But if one member of joint 
Hindu family separates himself without suit 
and relinquishes bis rights either taking no 
share, less share or greater sbaie, it does not 
follow that the surviving members cannot 
remain united as before. Though separation 
of one member would involvo the ascertain- 
ment of the eharea of others and ie a virtual 
separation of all it dees not alter the ordinary 
devolution of joint Hipdu family property if 
there never was a break in the jointness be- 
tween surviving members. (Richards, O.J. ond 
Bamrji . J.) PubsOtam Das v . JAGANNATH. 

41 All. £61 = 80 1.0. 357 = 17 A L J. 347. 

Partition— ItistiLution of suit . 

A deoree declaring a right to partition is 
insufficient to obange the oharaoter of the 
property and it continues to be joint until an 
actual partition takes plaoe. ( Batchelor and 
Rao, JJ.) J agu Babaji Vabang v. Balu 
LAXMAN Vabang. 87 Bom. 807~ 

17 1.0, 965 = 14 Bom. L R, 1198, 

[This li no longer law. See 37 1.0. 321~ 

43 Oat. 1031 (P 0,).J 

Pat fifion— Institution of $uif. 

Per Chandavarkar , J.— Tho judgment to 
operate as a severance of interest must oontain 
a alear adjudication that eaoh co-parcener ia 
entitled to a share definitely fixed. (Chaftda- 
varkor and Batchelor t JJ.) Bababji AKOBA 
v . Dattu L*xman. 37 Bom. 64 = 

17 1.0, 812 » 14 Born. L.R. 923. 

[Thli la no longer law. See 48 Oal. 1031 

<P.0.)1, 

— Partition— Jnafifufion of suit — Pro* 

Hminarp decree— Severance »n statue. 

Although the trial Court's deoree in a parti* 
lion suit was under appeal, yet it was still a 
final deoree ol a oompetent Court, as soon as 
that deoree was made, it determined the legal 
status or relation of the parties, and the 
severanoe ol interest so effected by tho deoree 
at the moment it was pronounced oonld be 
displaced only by a legal decision in appeal* 
The mere pondenoy of an undecided appeal 
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BQitl. 

-does not in any way mar the validity or the 
force of an existing decree. (Batchelor, J.) 

Mahadeolaxman t>. Govisd Par ashram. 
30 Bom. 550 = 10 1.0. 991 = 14 Bom. L R. 783. 

“ Partition — Institution of suit — TVith- 

drawal . 

Where a junior member sues the manager fcr 
partition of his share not making the other co- 
parceners parties, the decree in the suit which 
merely allots his share of the properties does 
not afleot a division as between the other 
members and the manager. It is open to a co- 
parcener who has filed a suit for partition to 
abandon that intention before the suit proceeds 
to a decree and to continue in a state of joint- 
ness. In such a case the filing of the plaint 
doe3 not effect a severance. Where a partition 
takes place under a decree of Court whereby 
one member claims his 6bare and obtains it, 
the effect of the decree on the remaining co 
paroeners must be determined by the terms of 
the decree or where it is ambiguous by the 
scope of the suit. *25 Mad. 149; 30 Cal. 725 
(P.C.); 31 Mad. 482 ; 29 All. 93; 31 M.L.J. 
472, Rel, ; 33 M.L.J. 759. Ret . (Wallis. C.J- 
and Kumaraswami Sastri , J.) PALANIAMMAL 

v. Muthuvenkatachala Manigarab 

48 I.G. 883 = 33 M.L J. 759. 

• 

Partition— Institution of suit— Effect 

of — Alienation of his share by one member if 
effects severance . 

An unambiguous declaration of bis intention 
to divide, by a member of a joint Hindu family, 
is enough to efieot a severance of the joint 
6tatus so far as he is concerned. 35 All. 60, 
(P.C.), Foil. Consequently, a member of a 
joint Hindu family becomes separated from the 
other member by the mere fact of suing them 
for partition. Per Badasiva Aiyar , J- — A mem- 
ber of a joint Hindu family who sells away bis 
share in all oo-paroenary property becomes 
severed from the joint family and the alienee 
becomes a tenant-in-common with the other co- 
parceners in respect of the share so alienated. 
25 Mad. 690 ; 35 Mad. 47 ; 21 M.L.J. 1041; 
23 M.L.J. 64, Foil ; 26 M.L.J. 676; 26 M.L J. 
460 ; 37 M.L.J. 409, Dies. (Wallis, C.J., Sada - 
siv i Aiyar and Seshagiri Aiyar. JJ.) 8UNDARA 
RAJAM v . ARUNACHELLAM CHETTY 

39 Mad 136. 109 = (1910) 1 M W.N. 81 = 
29 M.L J. 793, 810 = 18 M L.T. 552, 868 = 
35 I.G. 858 = 2 L.W. 1247. 1260. 

Partition — Institution of suit— 

Preliminary decree— Efft cl— Legal represen- 
tative . 

A preliminary decree for partition effects the 
severance of the members of a joint Hindu 
family. If the plfl. dies issueless after the 
passing of such deoree, his proper legal repre- 
sentative is his widow. ( Hannay , J.) Mamma 
REDDI 6ATTIBAJU MAMMA REDDI V. 

Mamma Reddi ammayi. 28 1,0. 843 = 

2 L.W. 325. 
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Partition — Institution of suit — 

Decree. 

The decree for partition effeots a complete 
division of the joint family property. The faot 
that certain property was left out being un- 
known at the time would make no difference, 
(Abiur Rahim and Spencer , JJ.) 8EGU 
CHIDAMBARAMMA V. 8EGU BALAYA. 

12 1.0. 704 = (1911) 2 M, W.N. 467. 

Partition — Institution of suit— Decree 

—Appeal— Subsequent event , effect on decree . 

That the deoree of the Court of first instance 
effected severance there appears to be no reason 
why the subsequent filing of appeal should be 
held to effect reunion and justify Appellate 
Court in making fresh distribution of share 
according to the condition of the family at 
the date of the deoision of appeal and no 
depriving parties or their representatives ol 
their original shares. (TValfis and Sankaran 
Hair , JJ.) THANDAYOTHAPANI v. Ragu- 
NATHA. 33 M. 239 = 21 M L J, 240 = 

9 M.L T. 421=10 1.0 600 = 
(1911) M W.N 223. 

Partition — Institution of suif by 

minor . 

The institution of a -suit for partition of 
joint family property by a minor does not 
effeot severanoe of the interests of the parties. 

( Hallifaz and Macnair , A J.Cs.) GanglA v. 
GHINGRYA. 63 I.G. 591. 

Partition —Institution of suit— Preli- 
minary decree. 

A decree in a partition suit effects a 
severance of joint status aad persons who were 
joint before, are not entitled to any inorement 
of their share by reason of subsequent death 
of a party as the widow of the deoeased person 
is preferential heir. 35 Mad. 239, Foil. (Mitra 
and Prideauz , A.J.Cs.) RUSTOM RAO v . 
DINKAB RAO. 53 1.0. 38. 

Partition— Institution of suit. 

Unequivocal intimation, either by express 
declaration or by conduct of intentioo to sever, 
effeots partition. The institution of a suit, 
therefore effects 6evorence of the plaintiff before 
decree and the widow can continue the suit. 
43 Cal. 1031, Ref. A division of rights i9 
sufficient to constitute partition. (Lindsay. 
J.C.) RAMADHIN V . BlSHESHAR DAYAL. 

37 1.0 111 = 3 O.L J. 503. 

Partition — Institution ot suit — 

Minor. 

The institution of a suit lor partition is 
sufficient indication of an intention to separate 
and the birth of a oo- parcener subsequent to 
that date does not affeot the share of the plff> 
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The institution of a suit by a minor member 
of a joint Hindu family for partition of the 
family property may amount to a separation 
though the minor aots through hie guardian. 
(Miller, O.J. and Mullick . J.) KRISHNA LAL 
Jha v . NaNDESHWab Jha. A P1J. 38“ 

44 1.0. 146. 


Partition— Minor. 

Partition— Minor— Partition decree — 

Effect of . 

Where the estate had not been partitioned 
though the decree in favour of an infant eon 
agaioat father for partition has been made, 
held, the deoree declaring certain alienation 
by father void oannot reasonably be intended 
as a deoree to put the plaiutiff into physical 
possession of that whioh still remains one un- 
divided half of the whole. It only means that 
be ha9 been exoluded from his proper share of 
the property jointly held and that he is entitled 
to possesion for the purpose of eecnring bis 
position. (Lord Buckmaster), Narain Das 
V. ABINASH CHANDER. L.R. 3 CP.O.) 129 = 

81 M.LT. (P.0.) 217 = 
16 L.W. 780 = (1922) M W.N. 791 = 
4 U.P.L R. (P.C.) 111=87 G W.N. 299 = 
21 A.L.J. 201 = 44 M.L J, 728 = 
37 O.LJ. 467 = 1932 P.G. 347 (P.G.). 


, . — . Partition— Minor— When bound . 

Partition fairly and honestly obtained against 
the managing member of a Hindu family, is 
binding on a minor member though no guardian 
had formally been appointed for such minor 
daring the partition proceedings. [Tudball and 
Raftque, JJ.) BHAGWATI PRASAD n, Bhaq- 
WAT1 PRASAD. 88 All. 126 = 17 I 0. 846 = 

11 A L J. 76. 

Partition— Minora— Agreement (o re 

mam united. 

The absenoe of oontraotual oapaoity in minor 
does not mean that after a partition in a 
Hindu family minora have no option but to 
remain dividod. In all Buoh oases it ie the 
•duty of the guardian to make as good and 
•beneficial arrangement as he possibly oan. An 
arrangement fair in method and result will 
hind the minor's estate. (Rankin, J.) SHASHI 
bhusan Shaw v . Harinabain Shaw. 

48 Gal. 1059 = 
66 1.0. 705 = 25 O.W.N. 990. 


Minor— Afafversaf ion, 

Actual malversation of property by fail 
need not be proved to enable a minor son 
olaim partition ; if the property is shewn to 
in danger, it is sufficient. The possibility 
future birth in the family is not a ground 
• partition by the minor nor the faot that t 
minor's father has married a seoond wile a 
-the minor's mother is living apart. 


HINDU LAW— Partition— Minor. 

should not allow partition unless the minor’s 
interests are likely to be advanced or protected. 

4 Bom. L. R. 889, Expl.; 29 All. 973 ; 14 Bom. 
99 ; 41 Mad. 442 ; 31 Bom. 373, Ref. (Abdur 
Rahim and Napier, JJ.) PALANI GOUNDAN 
t>. KASI GOUNDAN. 90 I C. 852- 

Partition— Minor— Allotment of extra 

share to one member — Minors not bound — 
Mother acting as guardian — Share to one mem- 
ber— Relinquishment of share— How effected— 
Mothtr’s right to act as guardian . 

The olaim of the eldest son under the Hindu 
Law to Jyeshtabbagam (or extra share) having 
long become obsolete, the aot of the guardian 
of the plffs. (minor members) in assenting to 
such a share being given was not binding on 
them and that plffs., subject to the law of 
Limitation, were entitled to claim a fourth of 
the extra share given to the deft’s, branch. 
The giving up of the extra share by the senior 
branoh oan only be by a registered deed and 
mere joint living, joint managements, failure 
to maintain aooounte, inourring expenditure 
in common and joint acquisitions would not 
render the extra share oo-paroenary property. 
Under the Hindu Law, the mother has no 
right to represent her sons in respect of joint 
family property exoept in oase of a partition 
between her eon9 and the other members of 
the family. ( Abdur Rahim and Ssshogiri 
Aiyat , Jtf.) VENKATA REDDI t>. KUPPA 
REDDI. (1918) M W.N. 680- 

47 I 0.716 = 8 L W. 400. 


— — Partition— Minor— Not bcund , if pro- 
perly allotted to stranger . 

Per Kumaraswami Sastri , J.:— An agreement 
whereby a considerable portion of joint family 
property has been exoluded from partition and 
given to persons who have no legal olaim what- 
ever cannot be binding upon the minor sons 
simply beoauBo their father is a party to it 
unless itoinbe supported as a bona fide com- 
promise of a dispute! olaim. 40 Oal. 966, Foil. 
(PPaffis, O.J. and Kumaraswamy Sastri , J.) 
PALANIAMMAL V . MUTHUVENKATAHALA 
MANIGARAR. 43 1.0, 833 = 33 M.L.J. 769. 

Partition — Miner— intention to separ- 
ate must be informed to guardian. 

In tho oase where there a*e minor oo-par- 
oeners, the intention to separate by one mem* 
her must be communicated to the natural 
guardian of the minor. A reoital in a sale- 
deed by the elder of two brothers that he waa 
dividod was held insufficient to effeat a divi- 
sion as it was not oommnnioated to tho mother 
of the younger brother, a minor. 89 All. 496 
P. O. ; 43 Oal. 1081, P.O., Ref. and Diet. 
( TPallij, O.J. and Kumaraswami Sastri. J.) 
KAMBPRLLI AYILAMMA V . Venkatabwamy, 
M *X. J . 746-29 M.L T, 508- 
(19tB) M.W.N 136-48 1.0. 130- 

8 L.W, 84. 
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HINDU LAW— Partition— Minor. 

-- Partition — Minor— Institution of suit 

— Effect . 

Filing of a plaint by a minor for partition 
does not ipso /ado effect a eeverance of joint 
6tatus since adults only can declare their inten- 
tion to partition. In such a suit the Conrt 
may or may not decree partition. On the 
minor's death his legal representative cannot 
aa of right claim to be substituted. ( Abdur 
Rahim and Oldfield, JJ ) CBELLMI CHETTY 
v 6UBBANNA. 41 Mad. 442 = 

(1917) M.W.N. 792 = 22 M.L T. 432 = 
42 1.0 860 = 34 M.L J 213. 

Partition— Minor— Partition against 

lather— Malversation. 

A minor plfl. can file a suit for partition if 
there are circumstances showing that it woald 
be for his interest to separate his share, and it 
is not necessary to prove malversation on the 
part of the adult members. 19 Bom 39. Foil. I 
Where a father sets up a hostile right and 
denies the rights of a minor son to any share 
of the joint family properties and the father 
was living apart from his wife with a conou- 
bine. Ileld. that a suit for partition would lie 
and it was the duty of the Court to safeguard 
the minor's interest by declaring his rights and 
giving efleot to such a declaration. 3 M.H.Q. 
R, 94 ; 12 Mad. 401, Ref. [Kumaraswami 
8astri , J ) 8ADAGOPA NAIDU v. THIRU- 
MALAISWAMI NAIDU. 30 I 0. 272 - 

18 M.L T. 129. 

Partition— Minor— Suit to set aside 

by member who was minor at the time and was 
represented by a natural guardian— Onus. 

A partition of the property of a joint Hindu 
family, some of the members of which are 
minors at the time and are represented by 
their natural guardians is as binding on them 
as on the adult members, provided there is no 
negligence or fraud on the part of the guardian, 
the onus of proving which lies on the minor. 
ICoutts Trotter and Srinivasa Iyengar , JJ.) 
Yechcri Rama Mubtbi v Yechubi Ram- 
AMMA. 30 M,L J. 308 = 33 1 C 961 = 

8 L.W. 322. 

Partition— Minor— Consent to parti- 
tion by mother on behalf of her mimr son. 

Tn case of a joint family consisting of an unde, 
bis miner Dephew and the latter's mother, 
the mother can give consent to a partition, on 
behalf of the minor and the mere fact that the 
uncle was at such time dangerously ill will 
not vitiate the consent inasmuch a9 the law 
takes no notice of the probability of a person's 
death as a cause for refusing consent to a par- 
tition which a member has right to demand at 
any time. ( 8ankaran Nair and Oldfield, JJ.) 
POTHI NA1CKEN V NAIKEB. 

(1915) M.W.N. 803 = 17 M L.T. 300 = 

28 1.0. 625 = 28 M.L J. 423. 


HINDU LAW — Partition— Oral. 

Partition-Minor— Right of co-par- 
cener. ^ 

The existence of minor co- parcener is no bar 
to the right of a co- parcener toolaim partition. 
30 Oal. 738, Foil. ( Drake Brcckman , J.Q.V 
Bali v. Qibji. 20 1.0. 583 = 9 N L.R. Ill, 

Partition — Afincr — Re-opening of. 

Where a minor's father’s step-mother 
represents him at a partition of the family 
properties, the minor having co other compete 
live guardian, the partition is binding on the 
minor until set aside. ( Lindsay , J, C. and 
Kanhaiya,- Lal t A.J C.) KALI PBASAD v. 
Ram Ratan. 49 10 67 = 5 O L.J. 747. 

Partition— Minor— When bound. 

A Mitakahara son oan sue for partition of 
ancestral property in the lifetime of his father. 
The partition deoree binds a minor though be is 
uurepresentei io a partition suit, iu the absence 
of prejudice. iMullick and Atkinson , JJ.) 
AJODHYA Pbasad v. Manohab Pbasad. 

40 I.C. 131 = 3 P.L.W. 366, 

Partition— Oooa of proof. 

Partition— Onus of proof • 

According to Miiakshara , when a son is boro 
to a man governed by Hindu Law be aDd that 
eou at once form a joint undivided Hindu 
family, and anybody later on aseerting that 
they were not at any given time such a family 
must prove disruption before that time. 5 P. 
R. 1913, Expl. ( Johnstone , O. J. and Le 
Rossignol , J.) Nabpat Rai v. Devi Das. 

85 P R. 1915 = 31 1 0 634 = 
368 P.W.R. 1915. 

Partition— Oral. 

Partition— Oral— Validity. 

A partition of immoveable property uot 
being either an ' exobange \ ' salo ', ' mort- 
gage' or 'lease' can be efleoted by oral arrange- 
ment and need not be in writing and registered. 
The faot that the rights relinquished mutually, 
under ao oral partition, are to continue for 
periods of long duration does not effect the 
question whether partition should be effected 
by written instruments. I Dalton and Fittgerald , 
(1997) 2 Ch. D. 86, Dist.; 7 W. R. 35 (P.C.), 
Ref. 4 M. L. T. 354 ; 35 Mad. 423 ; 13 M. L. 
J. 500 ; 22 Mad. 523, Foil. (Sadasiua I%er 
and Napier . JJ.) ALAMELU AMMAL v. BalU 
AMMAL. 16MLT. 592- 

(19l3» M.W.N. 26 = 26 1 0. 453- 

28 M.L.J. 685» 

Partition— Oral. 

The provisions of the T. P. Aot do not appl? 
to a partition of joint family property by 
private arrangement which does not require an 
instrument of writtiug. (Twomey, J.) Ma 
Shein NYUN v. MAUNG YU, 25 1.0. 
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Partition — Partial partition — Competency 

of numbers to enter into. 


Members of a joint Hindu family may make a 
division and severance of interest in respect of a 
part of the joint estate whilst retaining their 
status as a joint family and holding the rest as 
the properties of a joint undivided family- 1 1 
M. I. A. 75 P. C. Ref. (.Ur. Ameer Ali.) RamaUnga 


Annayi r. Narayana Annayi. 

43 M. L. J. 428 = 30 M. L. T. 255 (P. C.) = 
45 Mad. 489 = (1922) ML W. N. 399 = 
26 C. W. N. 929 = 16 L. W. 639 = 
20 A. L J. 839=24 Bom L. R. 1209 = 
491. A. 168= 1922 P. C. 201 (P. C.) 


members holding the undivided property as 
members of a joint Hindu family. Where it was 
found that a very large portion of the family 
property was divided in 1839 amongst the mem* 
bers and from that date they began to separate, 
and had separate business and enjoyment in 
respect of their respective properties, it would be 
a legitimate presumption that they intended from 
that date to live divided and consequently they 
would own the property still remaining undivided 
as tcnants in-comraon and therefore a widow of 
one of the members is entitled to a formal parti- 
tion of the property left undivided. (\tacleod % 
C. J. and Crumb , J .) KaSturibai Manibai BaJ 
Mahalaxmi 1923 Bom. 464. 


Partition — Partial partition--Onc co-par- 

eerier separating — Remainder remain joint or not 
depends on agreement . 

Whether the remaining co parceners remain 
joint or not after one of them has separated 
depends on the agreement between them, and this 
being a question of fact requires to be proved as 
such. [Wallis, J.) Kundan v. Mohani Kunnvar. 

3 U. P. L. R (All.) 69. 

Partition— Partial partition— Proof . 

The filling of a partition suit, amounts to sepa- 
ration but where one member separates himself 
from the family without a suit, either by taking no 
share or less share, the other members can remain 
united. If it is necessary to fix the shares of all 
the members, when only one member separates his 
separation means virtually separation of all. But 
this principle does not affect the ordinary devolu- 
tion of joint property when there is no break in 
the jointness of the family, ( Richards , C. J. and 
Banerji , f.) Parshotam Das v. Jagannath. 

41 AIL 361=501.0.357 = 
17 A. L. J. 347. 


■ ■ Partition — Partial partition — Presumption 
— Property kept joint— Status of coparceners. 

Once there is evidence sufficient to satisfy the 
court that the • parties intended to sever, then the 
joint family status is put an end to, and with re- 
gard to any of the property which had hitherto 
been joint and has not been divided by metes and 
bounds there will have to be an express agreement 
between the parties that they should treat that 
property as belonging to them as joint tenants. 
They will then be joint tenants not as members of 
the joint family which no longer exists but under 
a special agreement made after the severance. 
•18 LA. 151; 18 B: 611 Ref. (Macleod, C.J.and 
Crump, J.) Daoadu Govinda v. Sakubai. 

47 Bom. 773= 25 Bom. L. R. 806= 

1924 Bom. 31. 


——Partition — Partial partition — Alienees 
from co-parcencrs — Rights of— Suit for general 
partition. 


Per Macleod , C.J.— There may be cases in which 
one co parcener purports to convey his interest in 
a particular item of family property to a stranger, 
while the other co-parcener (taking the simplest 
case of two co-parccncrs) sells his interest ?n the 
same property to another stranger. In such a case 
3 suit might lie by one stranger against the other 
for partition of that item of the family property 
which had been wholly disposed of by the 
persons who were entitled to it. But such an 
action between strangers should only be allowed 
in the very plainest of cases, when it has been 
proved that the whole of the family interest in 
the property has been disposed of either by joint 
action between the members of the family or by 
separate action against which no dispute has 
been raised. 

Per Coyajee , y.— The purchaser of an unascer- 
tained share in a joint family property cannot 
insist upon the possession of any definite piece of 
property. The remedy of the purchaser lief in a 
suit to have that share and interest ascertained 
by instituting a suit for general partition in which 
the whole of the joint family property should 
be included and all necessary parties joined. 1 b 
a suit of that nature the court, in making the 
partition, would endeavour to give effect to the 
alienation and '• so to marshal the family property 
amoogst the co-parceners as to allot that portion 
of the family estate or so much of it aa may be 
just ” to the purchaser. 


A purchaser from a co parcener of his share of 
an item of joint family property can work out his 
rights only by a suit for general partition. 
(Macleoil, C. ?. and Coyajee , J.) Ishrappa v. 
Krishna Putta. 46 Bom. 925 = 

24 Bom. L. R. 428=1922 Bom. 413 


——Partition-Partial Partition— Portion left 
undivided — Presumption as to. 

When members of a joint family divide portion 
of the family property, a state of severance would 
in all probability result though it depends upon 
the circumstances in leach case, and the facte 
provide, whether family still remained joint, 
each member holding his share of the property 
divided as his own separate property, ana all the 

Vol. 1U C. D.— 71 


Partition— -Partial partition. 

Where the members of a joint family separate 
they are to be considered as holding the* joint 
family property as tenants in common and the 
burden is on the person who alleges that on\r 
portion of the family property is being held 
joint tenants. ( Macleod , C. J. and FauctU * > 
Ramachandra v. Tukaram, 45 Bom dll- 

611. C. 761=23 Bom L B. Wii, 



1123 


1124 


CIVIL DIGEST, 1911—1923- 


HINDU LAW -Partition— Partial Partition. HINDU LAW-Partition-Partial Partition. 


— " P iirlitio.i - Partial partition— One properly 

left joint— Tenancy-in-common. 

W here at a partition, a portion of the joint 
family property is left joint in the hands of 
one member it continues to belong to all the 
members as tenants in-common and the mem- 
ber in whose possession it is left holds it as an 
agent of the others. { Macltod , C. J. and Fawcett , 

J •) Gabu Naroba v. Zipru Ramsingii. 

45 Bom. 313 = 59 1. C. 357 = 22 Bom- L. R. 1289. 

-Partition— Partial partition— Suit for 

alienee. 

A suit for partial partition as against the 
alienee from a coparcener is maintainable 
at the instance of the other co parceners. 8 
W. R. 1 (P. C.); 3 Cal. 198 (P. C.) ; 10 Cal. 626 
(P. C.)Ref. to. (Batchelor, C.J. and Kemp, J .) 
Hanumandas Ramdayal v. Valabhadas Sankar- 1 
DAS. 43 Bom- 17 = 46 I. C. 133= i 

20 Bom. L. R. 472. 

P ar tit ion — Partial partition — Presumption. 

A party alleging partition must prove it. 
Once a breach in the state of union is proved 
the law presumes there has been complete 
partition both as to parties and to property. 
Such presumption may be rebutted by proof of 
intention on the part of some to remain united 
or of re-union. ( Chandavarkar and Heaton , JJ.) 
Amanoi Bai v. Hari Suba Pai. 

35 Bom. 293 = 10 I. C. 911 = 13 Bom. L. R. 287. 

Par tit ion — Pa rtial parti tion — Presu mftion 

— Re-union. 

A partition by one member does not mean 
that the other coparceners arc ipso facto 
divided as between themselves and by arrange- 
ment the partition may be partial as regards 
the person separating. 30 Cal. 725 Dist. 
Held, that in this ease there was no question 
of- an agreement to reunite as all the parties 
were not divided. ( Rankin , J .) Sashi Bhu- 
shan Shaw v. Hari Narayan. 

48 Cal. 1059 = 66 I. C. 705=25 C. W. N. 990. 

— i ■ Partition — Partial partition — Rule against 

— Convenience. 

The rule that there cannot be a partial parti- 
tion is clastic. When it is not inconvenient a 
partition of n dwelling house can be separately 
decreed. (Chauduri and Neivbould, JJ) Kali 
Charan Sinciia v. Kiran Bala Debi. 

511. C. 948 = 29 C. L. J. 494. 

Partition — Partial partition — Transferee 

of co-parcener. 

Where one of several co-owners who are in 
possession of different parcels of land by mutual 
arrangement . transfers his share in a parcel 
which is in the possession of his co-sharers the 
transferee can sue For partition of that parcel 
as against them. (Maokerjee and Roe , JJ-) 
Srish Chandra v. Maima Chandra. 33 I. C. 17 = 

23 C- L. J. 231. 

Partition — Partial partition — Suit for — 

Objectionable. ■ 

A suit for partial partition is not maintainable. 
The objection is vital and will prevail though 
pot raised in the court below or in the grounds 


of appeal to the High Court. (Harrington and 
Cam duff, Jj.) Doman Lal v. Prokash Lal. 

18 I. C. 866. 

Partition— Partial partition— Separation 

of one number— Effect on the family . 

There can be no presumption when one co- 
parcener separates from the others that the latter 
remain unitcJ and unless it is shown that the rest 
of the members of the family agreed to remain 
joint it cannot be held that the minor was a mem- 
ber of the joint family to which the adult mem- 
bers belonged. (Abdul Raoof , J .) Basheshar 
Nath Goela v. Ganga Ram. 1923 Lah. 572. 

Partition— Partial partition. 

A family may remain joint in regard to some 
properties after a separation in regard to the 
others. The mere fact that there had been a 
partial partition of the family property docs not 
affect the rights of the parties to sue for partition 
in regard to the other properties which remained 
undivided. (Bro<iduay and Zafar Ali , JJ.) 
Bhagwan Das v. Mt. Parbati. 

29 P. W. R. 1923 = 1923 Lah. 569. 

Partition — Partial partition — Presumption. 

When partial partition of the property has been 
admitted the presumption is that there was a com- 
plete partition of all the properties. ( Scott-Smith 
and Abdul Raoof, JJ) KlSHEX Chand v. BehaRI 

Lal. 68 I. C. 297 = 2 Lah. L. J, 570. 

Partition— Partial partition — Suit for. 

A suit for partition of property though it does 
not include lanJs in Patiala State over which the 
court has no jurisdiction can be maintained and 
a court need not take into consideration the 
property is in Patiala State. (Le Rossignol and 
Broadway , JJ.) .Moti Ram v. Kanhaiya Lal. 

2 Lah. L. J. 514. 


Partition — Partial partition— Presump- 
tion. 

If a partition takes place between members of 
joint family, the presumption is that the partition 
is in status and of all properties. If some proper- 
ties arc left undivided there is no presumption 
that the co parcenary right subsists imthosc pro- 
perties. (Scott-Smith and Martineau, Jj .) Bola 
Devi v. Mokha.m Chand. 44 I. C. 561 = 

12 P. R. 1918. 


Partition— Partial partition— Suit for. 


No suit lies for partition of a portion of a joint 
Family property. 17 P. R. 1893, Dist.; 77 P. R. 
1887.; 85 P. L. R. 1912; 7 Cal. 577; 70 P. R. 1912, 
Ref. ( Scott-Smith and Broadway , JJ-) RaniHJ 

Mt. Hukmi. 156 P.W.R- 1916 = 35 I.C. 545= 

OD T. W 1Q17. 


Partition— Partial partition— Presumption. 

The presumption from a partial partition that 
lie whole was divided is not a strong one where 
here is no evidence as to what property was 
previously divided. (Shah Din and Scott-Smith , 
yj.) Sham Das v. Pohlo Pam. 

18 P. W. R. 1913 = 18 I.C. 604 = 
16 P. L. R. 1912 Sapp. 

•Partition — Partial partition— Effect Ad- 


■ erze possession 
Where after a partial partition some 
•till left in the possession of one 


lands 

member, 


are 

his 
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possession is not adverse to the others till he 
does an overt act repudiating the title of the other 
or some acts of exclusive ownership which can 
be taken as notice to the others of such claim. 

(Ay ling and Odgers, Jf-) RajaGOPala Iyengar v. 

Soundra Raja Iyengar. 

(1923) M. W. N. 636 = 1924 Mad. 113. 

Partition— Partial partition— Presumption 

—Rebuttal— Evidence— Ambiguous statements of 
members in prior litigation— Effect of. 

There is no doubt a presumption that where 
there is a partition in a family, there is a total 
partition and not merely a partial partition ; but 
this is a presumption which can be rebutted and 
the circumstances in each case will show how 
much importance is to be attached to the presump- 
tion and what amount of evidence would be 
necessary to rebut it. Where a partition was 
effected between a father and his sons for a 
special reason, namely, that his sons by his first 
wife were not getting on well with him and his 
second wife, there is no separation as between 
the father and his sons by his second wife 
especially when the latter were minors at the 
time. The recital in the partition that there \vas 
a division into six shares of the family properties 
was only made for the purpose of fixing and 
ascertaining the shares of tho outgoing co- 
parceners and did not effect a severance between 
the father and his sons by his second wife. An 
incorrect recital in a suit filed by members of a 
Hindu family against strangers that they were 
divided docs not amount to a declaration of inten- 
tion to divide. 35 A. 80; 43 C. 1031 Rel. (Phillips 
and Devadoss, Chelasani Atchamma v. 

Chelasani Venkatasubbayya. 16 L. W. 268 = 
(1922) M. W. N. 487=1922 Mad. 423. 

■ —Partition — Partial partition — Father— Se- 
paration of i leaving son , joint with the other 
members. 

It is competent to a son to become separated 
to leave his own father and his own son as 
members of a joint Hindu family. Held , that the 
object of the partition deed in question was to cut 
off the son who was a profligate, leaving the 
father and grandson joint. 1M. H. C. R. 77, 
Foil. Per Seshugiri Aiyar, J.— There is no rule of 
Hindu i*aw, that one coparcener cannot separate 
: from the joint family without at the same time 
disrupting the joint family. (OldficLl, Seshjgiri 
Aiyiir and Bakewell , JJ.) Rajagopala AiYangar 
V. Singakavelu The van. (1919) M. W. N. 800 = 

53 I. C. 590 = 10 L. W. 438. 

— Partition— Partial partition— Separation of 

one member— Effect of. 

Where one member of a joint family relin- 
quishes his share or separates himself from the 
family the others might continue to remain undi- 
vided as before. 25 Mad. 149; 30 Cal. 725 : 3*2 
AU. 415, Ref. (Ayling and Seshagiri Aiyar , JJ.) 
Kaveramma v. Vishnu Kankullayya. 

49 I. C. 263. 

• ^~Partition~-Partial partition— Award. 

A partial partition made by arbitrators of joint 
. Hindu family properties if accepted will be 
binding on the parties. (Wallis, C. J. and Spencer , 
J.) Kuppuswahy Cheity v. Kusala Ramiah. 

. (1918) M. W. N. 683=8 L. W. 651= 

. 49 L C. 89 =24 M. L, T, 424. 


-Partition— Partial partition— Partition- 

dicd—Conslructim of some items of property not 
tli ?idt d— Effec t of . 

If a deed of partition states that properties 
mentioned in it are divided, without mentioning 
the outstanding due to the family, the family 
becomes divided even in respect of the out- 
standing. 

Per Wallis , C. J.— A document dividing a 
particular item of property does not give rise 
to a presumption that there is a division in status. 
Tv> lead to such an inference, there must /be 
something more in the document. 

Per Seshagiri A iyar % J.— Where an intention 
to separate is expressed and a partition is effected, 
not specifically dealing with some i:ems of pro- 
perty the status of joiatness does not continue in 
respect of the property not divided. ( Wallis , C. J. 
and Scshagiri Aiyar J .) Subba Reddi v. Alaga- 
mumau 34 M. L. J. 596 =47 I. C. 552 = 

8 L. W. 84. 


Partition — Partial partition— Suit for. 


Plaintiff, an alienee, from an undivided Hindu 
co-parcener, who was entitled to a fourth of the 
joint family properties sued the other members 
of the joint family for partition and obtained a 
decree for possession, of certain specific properties 
including the suit properties. While executing 
the decree for possession, the plaintiff was 
obstructed by the defendant, who had, prior to the 
plaintiff’s partition suit purchased the suit proper- 
ties in execution of a decree against the other 
co parceners. Plff. thereupon sued the deft, for 
a fourth share of the properties in his hands, 
reserving his right to sue for a share of the other 
items in the hands of other persons; Held , plff.’s 
suit cannot stand being one for partial partition. 
26 M. L. J. 57o ; 13 Mad. 275 Ref. (Watts,. C. J. 
and CoutirTrotter, J.) Sun *a res a Iyer v.. Krishna* 
Murthi Iyer. 31 M- L. J. 317 = 

(1916) 2 M. W. N. 156=35 I. C- 677 = 

4 L. W. 238. 

—Partition — Partial partition — Presumption . 

When u partition lias been proved, it is pre- 
sumed to be complete both as regards the property 
and the members. The presumptioQ may bo 
rebutted without proof aliunde , by the, terms of 
the partition-deed, or a decree for partition ami in 
the absence of written evidence of the separation 
by the nature and mode of separation and 
circumstances attending it. (Napier and Srini- 
vasa Iyengar, JJ.) Rancaswami Naidu x*. Sun- 
dararajalu Naidu. 35 I. C. 52= 

31 M. L. j; 472. 


Partition — Partial partition— Presumption • 

Where a partition between the father qnd son 
recited that they had lived hitherto as members of 
a joint family, that owing to difference among 
females it had become necessary to effect a parti- 
tion and that therefore they effected a partition 
and the partition-deed included expressly all tho 
joint properties except the outstandings which 
were considerable and not mentioned in tho deed i 
Held, on the construction of the document,' that 
the father and son became divided In status and 
the status of co-parcenary censed to /exist even 
with regard to outstanding* dealt with by the 
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partition-deed. Per Chief Justice .— Mere execu- 
tion of a document by coparceners dividing a 
particular item of property is not enough to raise 
a presumption that they intended to become 
divided in status. If such a presumption is to be 
raised there must be something else in the dowu- 
ment to raise it. Per Scshagiri Aiyar , J .— When 
once a partition is made, the presumption is that 
it effected a complete severance of interest. 32 
Mad. 191 ; 35 Bom. 293, Foil. ( Wallis , C. J. and 
Seshagiri Aiyar , J.) Subba Rbddi v. Alagammal. 

rmu 31 1. C. 674 = 18 M.L.T. 545. 

[The same case is again reported in 

47 I. C. 552.]. 

— P artition — Partial Partition — Presumption — 
Certain properties left quiet — Whether co-parcenary 
detained in those properties. 

When there is a partition in a joint Hindu 
family the presumption is that it is complete 
partition in status and of all the properties. If 
certain properties were left undivided there is no 
presumption that the coparcenary right is 
retained in those properties. (Sankaran Nai r and 
Tyabji , JJ.) Sundaramma v. Kamakotiah. 

26 I. C. 514. 

Partition — Partial partition — One member 

separating — Presumption . 

Where one co parcener separates from the rest, 
there is no presumption that the latter remain 
united. (Miller and Tyabji, JJ-) Gadian Chet- 
tiar v . Gadian Chettiar. 26 I. C. 43 - 

1 L. W. 799. 

Partition — Partial partition — Father and 

minor son — Two other sons by first wife — Status 
after partition. 

When by a partition-deed a father and his i 
minor son by his second wife were to enjoy 
certain immoveable properties and certain other 
properties were to be enjoyed by his two other 
sons by the first wife, the former still constitu- 
ted a joint family and in a sale by the father, 
the interest of the minor son would pass. (Miller 
and Tyabji , JJ .) Singa Iyer v. Vknkatara- 
mana Iyer. (1913) M. W. N. 1016 = 

231. C. 6 = 14 M. L. T. 555. 


— Partition — Partial partition — Suit fur. 

A suit by a purchaser of a portion of the 
rights of one of the co-parceners for partition 
and allotment lo him of that portion cannot 
be dismissed on the mere ground that the 
plaintiff had not included all the properties of 
the family. The defendants can only claim a 
general partition. The equities in their favour 
must be worked out. The rule applicable is 
that governing tenants-in-common and not that 
regarding partition between members inter se. 
24 Bom. 12 8; 13 Mad. 275 ; 20 Mad. 243, Expl. 
(Benson and Sundara Iyer , JJ-) Subba Rao 
v. Anantanaryana Iyer. 11 M. L. T. 393 = 

14 I. C. 524 = 23 M. L. J. 64. 


— Partition — Partial partition. 
alienee of the share of a member of a 
Hindu fumily cannot demand partial 
of the family property against the 

Padala 


An 
joint 

partition .... 

other members. (Abdur Rahim , J.) 

CiiEKUYA V. Vethagiri Saruvudu Gaku. 

12 I. C. 408*^ (1911) 2 M. W. N. 382. 






Partition— Partial partition— Branches— 

Effect. 

A partition between branches of an un- 
divided family in the absence of provision for 
enjoyment by the individual members of 
each branch does not effect severance among 
them inter se. 30 Cal. 725; 31 Mad. 482 Cons. 
(Munro and Abdur Rahim , JJ.) Rajaratna 
Sami v. Anji Latchi. 10 I. C. 103 = 

10 M. L. T. 529. 

Partition— Partial partition— Suit for. 

Though a suit for partial partition does not 
lie the court may decide such a suit if the deft, 
is willing that the rights of the parties in res- 
pect of the property be decided in that suit. 
( Benson and Sundara Aiyar, JJ.) Blragapalli 
Sriramulu v. Nandigam Subbarayadu. 

10 I. C. 57 = 10 M. L. T. 313. 

Partition— Partial partition — Snif — Alienee 

from some coparceners suing alienee from others. 

A suit by an alienee from some co-parccners 
for his possession of the shares of his alienors 
against an alienee from the remaining co-parce- 
ners is a suit for partial partition and is sustain- 
able. (Mittra, A. J. C.) Amritrao v. Govind. 

21 1. C. 590 = 9 N. L. R. 145. 

Partition — Partial petition— Separation of 

one member — Presumption. 

Where one member of a joint Hindu family 
separates the presumption of jointness as regards 
the remaining members is destroyed and an agree- 
ment amongst the remaining members of the 
family to remain united or to re-unite must be 
proved like any other fact. 30 Cal. 725 Ref. 
( Lindsay , J. C.) Mahabir Singh v. Sant Baksh. 

7 0. L. J. 13 = 55 1. C. 495 = 
2 U. P. L. R. (J. C.) 29. 

Partition— Partial partition— Separation 

of one number — Jointness of remaining ones — 
Burden of proof. 

Under Hindu Law when one member of a joint 
family separates, the presumption is that there 
is a complete partition between all members and 
the person who alleges that the remaining 
members remained joint after separation must 
prove that fact. ( Lindsay , J. C.) Sukajpal Singh 
v. Gajraj Singii. 26 I. C. 600= 

1 0. L. J. 698. 

Partition— Partial partition— Presumption. 

A separation by one co parcener raises no 
presumption that the others remain united. 30 
O. C. 725; 3 Cal. 315 ; 9 Cal. 237; 18 All. 80 
Foil. (Kanhaiya Lai, A. J. C .) Mussa.umaT 
Mendana v. Jagannath Bakhsh. 25 I. C. 689=r 

17 0. C. 235. 

Partition — Partial partition — Presumption . 

There is no presumption of continuance of 
jointness when at the time of the separation of 
one member the other members have received 
their shares too. (Evans, J. C.) 

Sheo Narain. 13 I. C. /!/• 

Partition— Partial partition — Effect of. 

Separation by one member does not effect a 
severance as between all. Mere specification c 
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shares does not amount to severance. 30 Cal. 
725 (P.C.) Rel on. 8 W. R. I (P. C.) ; 21 W. R. 
214 Ref. to. (Roe coui Coutts , JJ.) Rameswar 
Misser v. Sureshwar Missek. 46 I- C. 252. 

- — Partition — Partial partition — Effect of — 

Possession of undivided property by one member — 
Right of others . 

Where there has been only a partial partition 
of the family property the possession of one 
Member of the family, of the undivided properties 
continues to be the possession of the other 
members, though they may be divided, till some 
event happens which renders his possession 
exclusive. (Chapman and Atkinson, JJ.) Jagdamb 
Lal v . Biku Lal. 40 I. C. 115. 

— - Partition — Partial partition— Btu den of 

proof. 

Jn a suit for partition when it is clear that there 
has been a partial partition, the burden of proof is 
on the plaintiff to show the specific items, of which 
he claims partition. (Sharjuddin and Roe , yj) 
SlNOHBSWAR MlSSlR l>. Ra.MBSHNVAR Jha. 

34 I. c. 466. 


' — ' - Partition — Partial partition— Effect of. 

A joint family can effect partition of part only 
of the property and remain united with respect to 
the remainder. 18 Mad. 418; )8 Bom. 611, Rel. 
32 Mad. 191; 19 M. L. J. 94, Dist. ( Leggatl , 

A. y. C. J’Gokal Das v. Chandi Bai. 

10 1.C. 967=4 S.L.R. 225. j 

Partition— Provision. 

Partition — Provision—* Marriage expenses of 

eo-parcener . 

The rule of Hindu Law authorising the making : 
of provision at partition for subsequent marriages 
applies to the brothers who are parties to the 
division and docs not extend to persens who arc 
not in the same degree of relationship as those 
who have beeo married at the family expense. 38 
Mad. 556; 40 Mad. 632 and 31 Bom. 54 Ref. 
(Schicabe, C. y. t Ayling ; Coutts-Trotter , Kumara- 
swami Sastri and Devadoss , ?7.) Yerukola v. 

Yerukola. 46 Mad. 648 = 42 M. L. J. 507 = 
30 M. L. T. 279 (H. C.)=15 L. W.595 = 
(1922) M. W. N. 215 = 
1922 Mad. 150 (F.B;) 


Partition— Provision— Divesting estaU. 

A clause in a partition deed that if a particular 
event shall happen, e.g. t default in making certain 
payments, the interest of the defaulter shall pass 
to another person, is not repugnant to anv 
principle pf Hindu Law. (Oldfield and Seshagi/i 
Asyar, 77.) Krishnaswamy Aiyar v. Appavjbr. 

39 M. L. J. 498=(1920) M. W. N. 691 = 
60 L0. 002=28 M. L.T. 430= 

12 L. W. 519. 

Partition — Provision for marriage*— Co- 
parcener— Provision for. expenses— Expenses subse - 
quent ^ suit but before decree— Decree in partition 
suit-Effect* 


An unmarried co-parcener cagnot make an 
anticipatory provision at partition fpr the 
wpwi 8 »?fh >8 future marriage. 38 Mad. 55 s 


Ref. Where the expenses of marriage of a co- 
parcener were incurred after the institution of 
a partition suit but before the decree of the 
court of first instance. Held, that the joint 
family breaks only by the decree and that the 
expenses should be credited to him in the 
account to be taken in the suit. (Sankaran Nair 
and Oldfield , jy.) Narayana Annavi v. 
Ramalixga Annavi. 361. C. 428 = 

39 Mad. 587. 

Petition — Provision for expenses — 

Marriage . 

In 'a partition decree provision can be made 
for marriage expenses of the unmarried mem- 
bers of the same degree of relationship as 
those married at the expense of the family. 
38 Mad. 556 ; 31 Bom. 54 Foil. ( Wallis , C. y . 
and Seshagiri Iyer , y .) Karuthurj Gopalan 
v- Karithuri Venkataraghavalu. 

40 Mad. 632=31 I. C. 574= 
29 M. L. J. 710. 
Partition— Re-opening of. 


• yj 4 ' UiflXT— F OXOlTS 

of— Family arrangement — Document styled a will — 
Father's power to effect a Partition— Assent of sons— 
Acting of the parties— Mutation of names— Reserva- 
tion of right to cancel — Construction. 

It is not competent to the father in a joint 
Hindu family to make a division of ancestral pro- 
perty by will amongst his sons, except with their 
consent. The father and managing member of a 
joint Hindu family consisting of himself and' his 
three sons, divided substantially the whole of the 
joint family property between his three sons and 
his wife, reserving nothing to himself, and put 
them m possession of their respective shares. 
Two months later, the father executed a docu- 
ment styled a Will, in which he stated that he had 
made the division as aforesaid and the docu- 
ment ended with this clause : " If I at any time 
come back from pilgrimages and find miamanaKC- 
ment or character of any one bad, that I shall have 
power to cancel this Will which shall be enforced 
from the date of its execution.” In pursuance ol 
this arrangement mutation of names was effected 
and suits for rent brought by the sons severally in 

b r .r n i" amCS - Thc d,vision was unequal in 
so "' vas given a larger share than 

fSr Tn hcrs ‘ , Thc arran Sement was acted on 
for 10 years, after which period the youngs 

sons sued for partition. Held, that though descS 

cd as a Will, the document intended to take effect- 

!h u a .“ J , not f ; om the dea >h of the testator: 
that U embodied a family arrangement contem- 
poraneously made and acted upon by all the 
parties for '10 years; that thc sons were also 
adults representing their respective branch^ 
of the family, accepted the partition and s uc h 
acceptance not only bound them but also fil 
sons ■ and that the Inst clause as to theSncelln" 
tion being merely put in as a threat to kre D h B 
sonB in good behaviour could not have h 
forced specifically or at all and AiA VC v ****** en ' 

a I- C.SS.U Som. 1. R. sea (P. ( o.j, 
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HINDU LAW— Partition— Right to. 


Partition — Re-opening of — Mistake. 

Where parties arrive at a partition either by 
agreement or by decree there is an implied and 
mutual right of indemnity in respect of any 
paramount claim by third parties which throws 
the burden of the loss on one of the parties un- 
fairly and in a manner not contemplated by 
them. If the original decision is made by a 
common mistake it can be set right. (Piggott 
and Walsh, JJ .) Ganesh Lal v. Babu Lal. 

40 All. 374 = 45 I. C. 4 = 16 A- L. J. 339. 

Partition — Re-opening of — Mistake. 

Where parties arrive at a partition either by 
agreement or by decree, there is an implied and 
mutual right of indemnity in respect of any 
paramount claim by third parties which throws 
the burden of the loss on one of the parties 
unfairly and in a manner not contemplated by 
them. If the original decision is made by a 
common mistake it can be set right pro tanto. 
40 All. 374 ; 45 1 C. 7. ( Richardson and Beachcroft , 
JJ .) Khetra Mohan Kundu v. Jogendra Chan- 
dra Kundu. 45 I. C 7. 

Partition — Re-opening of — Family arrange- 
ments. 

Principles applicable to family arrangements 
are applicable to partition among members of 
joint Hindu family and they should not be rightly 
reopened. (Coutts Trotter and Srinivasa Iyengar, 
JJ.) Yeeciu/ri Rama.murthy v. Yeechuri 
Rammama. 30 M. L. J. 308 = 33 I. C. 961 = 

3 L. W. 322. 

Partiiion — Re-opening of — Error of laic — 

Fraud. 

A partition which took place more than 50 years 
ago and acted on by the members of the family 
cannot be reopened on the ground that one of the 
parties was allotted a larger share under a 
mistaken view of the law. (Coutts and Sultan 
Ahmed. 77 .) Dal Bhajan Singh v. Kariman 
Singh. 57 I. C. 413 =1 P. L. T. 465. 


Partition— Re-uaion. 
Partition — Re tin ion — Pres u mpt ion . 


There was a partition of joint family property 
among the members but two of them subse- 
quently lived together. One of them sued as 
survivor of the other on a bond executed 
jointly to them both, Held, that the pre- 
sumption was that the whole family became 
separate. Merc living together would not cons- 
titute them a joint Hindu family and the bare fact 
of a document executed to them both without 
specification of the share of each was insufficient 
to show that they constituted a joint family 
allegation. ( Karamat Hussain and Tudball , >7-) 
Nand Kishore v . Bhora Nathram. 14 1. C. 237. 

-Partition— Reunion— Question of law. 

The question of the re-union of a Hindu family 
and the facts relevant to prove such re-union is a 
matter of law. (Wilberforce % y). Naraindas v 

Mahnca Ram. 59 I. C . 700=45 P. W- R. 1921. 

— Partition— Re-tuiion — Onu% — Pleadings— 
Contradictory statements. 

The onus of establishing a 
partition lies on the person 
[Robert son and Btadon, JJ.) Ram Diw.U£ Ram v. 
Mii kiii f Ram. o P. Jj. K* lyio — 

is I. c. 553 = 220 p. w. R. 1913. 


re-union after 
setting it up. 


Partition— Re-union— Shares of members . 

Per Phillips, y.— In re union the members are 
re united to their original joint status and on 
a subsequent partition their shares arc the same 
as they would be at the original partition 
irrespective of the capital contributed by each 
co parcener. (Phillips and Krishnan, yy.) Kodau 
Krishnayya v. Guravayya. 14 L. W. 668 = 
41 M.L.J. 503 = 70 I.C. 140 = (1921) M.W.N. 742. 

Partition— Re-union— Proof of. 

Mere living together in commensality and 
incurring marriage expenses indiscriminately 
after partition cannot constitute re-union. 30 Cal. 
231 Foil. Nor does the fact of making acquisi- 
tions jointly or the throwing in of an extra share 
by the eldest member of the family constitute 
rc-union. (Abdur Rahim and Seshagi»i Aiyar, 77.) 
Reddi v . Reddi. 8 L. W. 400 = 

47 I. C. 716 = 0918) M. W. N. 680. 

Partition — Rc-wiion — Evidence. 

Where after a partition two brothers lived to- 
gether, traded together and executed joint bonds 
and after the death of one the other paid the 
debts of the deceased. Held , it was not obligatory 
on the part of the court to infer re-union. 
[Sadasiva Aiyar and Napier, ff .) KaNNU CheTty 
V. A M 1 RTH A.M.M AL. 26 I. C. 418 = 1 L. W. 877. 


Partition — Rc-union — Effect . 

After rc-union the subsequent interest of the 
members in the re-united family would not be 
the same as if this had continued undivided. It 
would* depend on the properties brought into 
the common stock. (Sankaran Nair , y .) Alamelu* 
.mangathayakammal v . Numberumal Chbtty. 

231. C. 824 = 15 M. L. T. 352. 

Partition— Re-union- Essentials of. 

Mere joint living and trading is not sufficient 
to constitute re-union. An intention to alter the 
status must be established. 8 W.R. P. C. 1 ; 21 
W. R. 214 (P. C.); 30 Cal. 738 (P. C.), Ref. to. 
(Roe and Contis, yy .) Nand Lal Singh v. BhaO- 

wath Koer. 46 I. C. 529 = 5 P. L. W. 127. 
Partition— Right to. 


Partition — Right to — Defence to suit 


In a suit for partition by an adult son against 
his father in a joint Hindu family the fact that the 
father might have other children in future is no 
ground for refusing a decree to the plaintiff. 
(Viscount Haldane.) Kawal Nain v. Budh Sinoii. 

39 All. 496=40 1. C. 286 = 
15 A. L. J. 581=2 Pat. L. W. 57- 
21 C. W- N. 986=33 M- L- J. 42 = 
19 Bom. L. R. 642 = 26 C. L. J- 101 = 
(1917) M. W. N. 514 = 6 L. W. 330 = 

44 I. A. 156 (P. C ). 
[On appeal from 19 I. C- 430 ] 

Partition— Right tO—Babuana and Sohag 


grants for maintenance . 

The right of Mitakshara co parceners to have 
their ancestral property partitioned is unquestion- 
able unless the property is held under a. grant or 
is subject to a custom which expressly or impliedly 
prohibited any partition of the property whic 
would have the effect of defeating the object or 
the grant or custom. Babuana and Sohag 8™*? 
given to junior members of the family of R J 
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Darbhanga for maintenance, descend, not to one 
male heir only but to all the existing male heirs in 
the male line of the grantees as co-parceners. 
Consequently the properties are subject to parti- 
tion at the instance of such male heirs though on 
default of male issue the properties will revere to 
the Raj. (Sir John Edge.) Euradf.shwar Singh 
v. Janeshwahi Bahuasik. 42 Cal. 582 = 

25 I. C. 417 = 41 I. A. 275 = 
18 C- W N. 1249=2? M. L. J. 373 = 
16 M- L. T. 382 = 1 L. W. 863 = 
(1914) M. W. N. 807 = 12 A. L. J. 1217 = 
21 C. L. J. 9 = 17 Bom. L. R. 18 (P. C.)- 
[On appeal from 3 I. C. 207.) 


HINDU LAW— Partition— Subject-matter. 

•Partition — Share s — Shares taken by mem- 


Partition — Right /o. 


Insanity operates as a claim for partition 
( Prideaux t A. ¥. C-) Vithooa Wamax. 

18 N. L. R. 80=1922 N. 161 

• Parti ; i on — R igh t to— Presumption . 


There is a strong presumption that persons 
related to Pathidari body through males 3re 
themselves pathidars (Baillie, S. M.and T weedy, 
J.M.) Rachunatha Kuer v. Court of Wards, 
Saifabad. 26 I. C. 683 = 1 0. L. J. 587. 

•Partition — Right to — Grandson. 


Under the Hindu Law grandsons are entitled 
to bring a suit for partition against their grand- 
father. 5 A. 430 ; 38 Cal. 1 1 1 Full.; 16 Bom. 29 not 
Foil. (Das and Adami, ^ Digam bar Mahtox 


v. Danraj Mahton. 


361 = 3 Pat L. T. 238 = 
1922 P. 96. 


•Partition— Right to — Lunatic. 


Per Crouch , A. J. C. — A lunatic co parcener 
whose lunacy was not congenital but subsequently 
sued for joint family property and was held to be 
entitled to his share there being nothing against 
it in Mitakshara. Per Pratt , J. C.— The disqua- 
lifications must apply at the time of the birth. 
Holding otherwise is divestment of right, which is 
contrary to Hindu Law. (Pratt, J.C. % Fawcett and 
Crouch, A. y. C*.) Hotehand Gulabrai v. Max- 
chanmal Gulabrai. 29 I C 42= 

8 S. L.'-R. 279. 

Partition-Shares. 

Partition— Shares— Adopted son. 

As regards the distribution of family property 

by partition an adopted son stands exactly in 

the same position as he would stand if he were a 

naturally born son of an adoptive father subject 

to the quahfleation that if there be a competi- 

tion between an adopted son and a subsequently 

rji™. son of the same father, the 

fl e P f d h „ 8 ?" ta , ke3 a less 9ha rc than he would 

, h had , bc f n a naturally born legitimate 

kIk 3 8u,t . for partition of the family pro- 

^dth. tet ^ eCn i thC a t d °P‘ ed son °f one brother 
and the natural son of the other that the former 

Z* AO-' rvf t0 . sbare equally with the latter. 4 
Cal. 42o, Overruled • 9 W.R. 423 • 8 C I R S7 • n 

Mad. 253, 8 1. A.’ 229 

Nagindas Bhaowandas v . Bachoo Hur- 
kissondas. 40 Bom. 270 = 30 M.L.J. 193 = 

. _ _ 19 M L.T. 193 = (1916) 1 M WN 

9 L, W. 259=14 A.L.J. 185=20 C.W N 702- 

82 1-0.403=431. A. 68. (P. 0.) 


hers separated before partition 

The plff/s branch of the family sued the 
other two branches to recover one-third share 
by partition. The plff. had two brothers, one of 
whom had separated from the whole family in 
1892 on receipt of onc-twclfth share. Held, that 
the pliT.'s share in the property was one-third, 
for partition must be made rebus sic stantibus 
as on the date of suit. 5 Mad. 362 not Foil. 
(Batchelor and Hayward , JJ.) Pranmivan* DaS 

v . Icharam. 39 Bom. 734=30 I. C. 918= 

17 Bom. L. R. 712. 

Partition — Shares — j yeshtabhagam. 

The awarJ of j yeshtabhagam is not authorised 
by Hindu Law as administered in this Presidency. 
39 M. L. J. 382 and $ L. \V. 400 Foil. (Schwabe, 
C.J., Ayling, Coutts-T rotter, Kumaraswamt Sastri 
and Devadass , JJ.) Yerckola v. Yerukola. 

45 Mad. 648 = 42 M.L J. 507 = 
30 M.L. T- 279 (H.C.) = 15L. W.595 = 
(1922 1 M.W.N. 215=1922 Mad. 150 (F. B.). 

Partition — Shares — Share of eldest 

brother. 

The olJ practice of giving the eldest brother 
and manager a jyeshtahhagam is now obsolete. 
(Wallis, C. J. and Kruhnan , y.) Rajanga.M 
Aiyar v . Rajaxgam Aivar. 

39 M. L. J. 382=57 I. C.18 = 

12 L. W. 435. 

Partition— Shares— Eldest son. 

The claim of the eldest son under the Hindu 
Law to j yeshtabhagam (extra share) has long 
become obsolete and an allotment of such extra 
share will not bind the minors. (Abdur Rahim 
and SeJiagiri ly.r, JJ.) VexKaTa Reddi t>. 
Kuppa Redo:. (19181 M.W.N. 680 = 

47 I. C. 716=8 L. W. 400. 

-—-rarlition-Shares-Sons, share of, xchether 

included vi share of fathe K 

!n a partition among the members of a joint 
Hindu family each member represents his 
sons, if any, and the rule upplies also to where 
the sons arc minors. (Daniels and Wasir 
Hoiau, A. y. Cj.) Ram Bahadur Singh v 
Nirbhai Sinch. 59 i. C. 564 = 23 0 G 339* 

Partition-Subject-matter. 

Where a separation is effected between 
brothers but a business is carried on by them the 

subL? ^ C T S D ° n ordiDar y Partnership 
_ubject to the Partnership Act. On the 

death of one brother the partnership is dis- 
solved and a right to an accounting arises 
f, however on the brother's death the widow of 
the deceased brother is admitted as a partner to l 
new partnership, then the date of dissoTti ton 
would only be the raising of the suit n „ f 
limitation can apply. The fact that the hr t h "° 

(1923) M W n niTo® M. L. J. 355 = 

33 M L . T. 283 (^- 0 )^=L ^4 (p! (lj = 

1W3 P. C. 138 (P. CJ. 
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Partition — Subject-matter — Religious office 

and perquisites — Birt Jigmani — Mode of partition. 

Rights in Birt Jigmani are heritable and some 
times transferable. Where the Birt Jigmani con- 
sists of offerings given to a pragwal by pilgrims 
coming to bathe in the Ganges, it is impossible to 
effect a partition of the right by allotting clients 
to one party or the other but only a division of 
books in which pilgrims enter their names can be 
made. In the case of things which are incapable 
of division, e. g. % Hag, it will be open to each 
party to use a similar Hag. 43 A. 35 Ref. (Ryves 
and Daniels , JJ-) Ramachandfr v. Chhabbu 

Lal. 45 A. 445 = 

21 A. L. J. 353 = L. R. 4 A. 200 = 

1923 A. 350. 


Partition — Subject-matter of— Occupancy 

holding — Agra Tenancy Act , S. 32. 

A suit for partition of joint family property is 
not bad because it includes an occupancy holding 
The court need not sub-divide the holding against 
the provisions of the Tenancy Act, but it can allot 
the occupancy holding to one party or can leave 
the same undivided with a declaration that the 
parties are jointly entitled thereto. I Richards , 
C. 7. and Tudball, J.) Dwarka v. Rampat. 

36 A. 461=24 1.0-235 = 12 A. L- J- 696. 


Partition — Subject-matter — Property set 

apart for trust acquired by one member— Claim of 
the other. 

Where a Hindu father set apart some family 
property for a religious purpose and the same 
was bought by one of his sons from the trustees, 
the other son cannot claim partition of the same 
in the hands of his brother. ( Shah , A C. J. and 
Crumb , 7.) Jamnadas Kashidas v. Vallahhdas 
Kashidas. 25 Bom- L. R. 1340 = 1924 Bom. 239. 


Pat tit ion — Subject-matter — Common pro- 
perty set apart at prior partition— Subsequent suit 
for partition — Maintainability of. 

It is an unabrogated rule of Hindu law that a 
common way or a road of ingress and egress 
reserved as common property between the various 
sharers at a previous partition cannot be the 
subject of a partition. The expression “ common 
way" referred to in Mitak^hara Ch. ^1. S. IV. 
paras. 16 and 25 is not confined to “common 
ways" existing prior to partition and is applica- 
ble to common passages created for the first time 
and reserved by agreement between the parties at 
the time of the partition. 36 B. 379, 382 Ref. 
Per Crump, J .— Where there has been a complete 
partition under a decree of court and under 
that decree a passage is reserved for common use 
between the sharers, a fresh suit for partition of 
the common passage docs not lie. [Shah, A. L.j. 
and Crump, J .) ShantaRam Balkr.shna Wa- 

MAN GoPAL WaD 24 Bom. L. R. 1029= 1923 B. 85. 

-Partition — Subject-matter — Well — Right 

of way. 

Both according to the mitakshara and mayukha 
richts ot ways and rights to well and water belong- 
S to a joint family are indivisible If there 
is no evidence that at a partition of ,hc * 

estate such rights were divided, the law will ho d 
that they continued to retain their indivisible 


HINDU LAW— Partition— Subject-matter. 

character having regard to the nature of the 
rights in question. (Chandavarkar and Batchelor , 
y j.) Nathubai v. Bai Hansgavri. 36 Bom. 379 = 

15 I. C. 818 = 14 Bom. L. R.418. 

Paitilion — Subject-matter — Division tn 

status. 

Property given by a grandfather to his grand- 
sons out of affection does not vest in them as 
joint tenants with rights of survivorship. The 
donees take as tenants-in-common. (Mookerjee 
and Cuming , yy.) Sarada Prasanna Roy v. Uma 
Kanta Hazari. 50 Cal. 370 = 

37 C. L. J. 233 = 1923 Cal. 485. 

Partition — Subject-matter. 

The liability of a joint family to individual 
members is not assets or property to be brought 
into hotchpot at division. Observations of Sada- 
siva Aiyar.y. in 34 M. L. J. 32 at 38 Ref. (Spen- 
cer and Ramesarn , yy.) Subkoya Bhandary v . 
Janardana Bhandary. 41 M. L. J. 370 = 

62 I. C. 852 = 14 L. W. 534. 

Partition — Sutject-matter — Charily by 

joint family — Agreement for management — Intention. 

Where on division of the joint family pro- 
perties the members agreed that the charities 
should be managed by the head of the family 
in each for the time being; Held that the 
intention of the parties was that the manage- 
ment should be in the hands of the male heads 
and not in the hands of the females. ( [Valtis 
C. y. and Srinivasa Aiyangar , y.) KrishnaSnvami 
Pillai V. Mookayi Ammal. 31 L C- 35. 


Partition — Subject-matter — Partnership- 

with stranger. 

A co parcener cannot sue for dissolution of 
partnership of a firm of which the manager as 
representing the family is a partner. He can 
call on the manager to get on the assets and if 
he refuses to do so enforce partition. (Ira//w 
C. y. and Bakewell and Kumaraswami Sastn , yy.) 
Gangayya V. Vbnkataramiah. 

41 Mad. 454 = 34 M. L. J. 271 = 
6 L. W. 708 = 22 M. L. T. 527 = 
43 1. C. 9 = (1917)M. W. N. 805. 


-Partition— Subject matter— Family temple. 

Under Hindu Law a place of worship such as 
a private temple of a family cannot be divided by 
metes and bound so long as somcofwe family 
members want its continuance. 8 W. R. 193, Ret. 
A common family temple has become the subject 
of partition by having the right of management 
enjoyed in turns by each member, all the members 
of the family are entitled to perform ordinary 
worship in the temple at any time though U may 

not be their turn. 17 Bom. 271 at 288 Ref. 
Owners of a family temple under Hindu Law are 
in the same position as the holders of an herein 
tary office and the only way of subjecting such 
property to partition is by means of ‘he system 

of management of each member in rotation. 

Bom 298 ; 34 Mad. 470 ; 27 Mad. '^ Ref. l^'L 
7. C. mid Boyd, A. J. C.) Sakh*JA»*. - 
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— Partition — Subj ect-matter of—Vritti . 

Per Crouch , A. y. C.— Vajraan Vritti as a 
general rule impartible and inalienable on grounds 
of public policy and because it includes a right of 
personal service. But by custom a distribution of 
duties by a system of rotation and relinquishment 
of rights by one in favour of other members has 
been recognised as permissible. Such custom 
must be proved. 23 Bom. 13i Foil. 1 S. S. Sel D. j 
353 ■ 2 S. S. Sel D. 413 overruled ; 6 Bom. 298 ; 6 
B. H C. R. 250 ; 22 W. R. 437 Dist. Per Fawcett . ! 
A.y.C.— The Courts should lean against the parti- 
bility and alienability of Vrittis (I) because it is 
uncommon with Hindu Law ; (2) though from the 
point of view of the Brahmin it may be merely 
money, from the point of view of Yajman it 
connotes priestly service ; (3) because the process 
of partition might go with each generation 
frittering away the income and rendering the 
service wholly ineffective. 20 Bom. 495, Appr. 
Per Pratt C. y.—The object of the rule of imparti- 
ality is to maintain the dignity of the office. 
Once that has been encroached upon the reason 
of the rule ceases. (Pratt, J. C., Crouch and 
Fawcett , A . J . Ci.) Mughirmal i>. Vithalram. 

131. C. 225 = 5 S.L. R. 107. 

Partition— Suit for. 


Partition — Suit for— Decree in suit by one 

member— -Subsequent suit— Bar. 

If a member of a joint Hindu family sues and 
obtains a decree for partition, a subsequent suit 
by another sharer who was defendant in the 
former suit and was allotted a share is barred by 
res judicata. (Lord Moulton.) NaLI.ni Kanta 
Lahini v . Samamoya Debva. 

1 L. W. 607=27 M. L. J. 76=16 M. L T. 544 = 
(1914) M. W. N 948=21 C. L. J. 23 = 
241. C. 291=17 Bom. L. R. 1 = 
19 C. W. N. 531 (P. C.). 

Partition— Suit for— Omission of small 

item— Effect— Amendment. 

la a suit for partition of the whole family 
property the plaintiff need not file with the 
plaint a complete and exhaustive list of all pro- 
perties. If any defendant wishes to raise the 
plea that any part of the joint family property 
has been excluded, he must specify such properties 
and show that they belong to the family and 
have been wrongly excluded. A suit should 
not be dismissed on such a technical ground 
but to leave to amend should be given. (Mean, 
C. J. andSulaiman, y.) Amir Chand v . LakhmI 
Chand. 2 U. P. k. R.(AU ) 290 = 58 I. C. 275= 

18 A. L. J. 869. 


. Partition— Suit for— Occupancy holding— 

Agra Tenancy Act , S. 32. 6 

tZf}[ 0r family property is 

not bad because it includes an occupancy holding 
The court need not sub-divide the holding 
against the provisions o! the Tenancy Act, but it 
can allot the occupancy holding to one party or 
can leave the same undivided with a declaration 
that the parties . are jointly entitled thereto. 
[Rickards, C. y. and TudbalL y.) Dwarka * 
Rahpat. 38 Ali 461=24 L 0*235 = 

' U A, h. J. 680. 

VoL m c. D.— 72 


HINDU LAW-Partition— Suit for. 


-Partition — Saif for — Parties. 


A widow in possession of properties in lieu of 
maintenance is not a necessary party to suit for 
partition. [Richards, C. y. aud Banerji$ y). 
Sabta Prasad v. Dharam Kirtjsaran. 

35 All. 107 = 18 I. C. 609=11 A. L. J. 66. 


Partition— Suit for— Purchaser from Hindu 

coparcener of share in family property. 

Under Hindu Law the purchaser from a Hindu 
co-parccner of his undivided joint family property 
can recover the share by partition but cannot 
recover past .profits before the date of the suit. 
( Maclrod . C. y.) Trimbak Ganesh Karam- 
BARKAR 7». P\Nt)URANO GhaROJEE- 

44 Bom. 621=57 I. C. 582= 
22 Bom- L R. 812. 


Partition— Suit for— Well— Right of way . 

In the absence of anythirg to show that on the 
partition of a joint estate a certain passage was 
allotted to either one party or the other exclusively, 
the presumption is that it continued to be joint 
and undivided even after the partition. This is 
presumption of Hindu Law and can only be 
rebutted by dear proof that the passage was not 
reserved as joint but was divided and allotted to 
one of the parties exclusively as his share. 
(Chandavarkar and Batchelor, yy.) Nathubai v. 
Bai Hans Gavri. 36 Bom. 379= 

15 I. C. 818=14 Bom. L. R. 418. 

Partition — Suit for — Subject-matter — 

Propirly not included in previous partition 4Kif,i if 
can be partitioned afterwards— Texts. 

The Mitakshara refers to cases where property 
not partitioned is discovered after the partition in 
which case it allows a fresh partition. The 
provision in S. 9, Cl. (1) paras. 1 and 2 are not 
rules of substantive law and only rules of 
procedure. [Woodroffe and Smither, yy.) HaRIKAR 
Dutta Tewari v . Bhim Samskar DuttaTbwari. 

46 I. G. 226. 


Partition— Suit for—yoint lessees. 

When permanent lessees in joint possession 
with other lessees sue for partition of their shares, 
the latter, i. e their joint lessees cannot object to 
the partition on the ground that the permanent 
leases granted were granted by the lessor in excess 
of his powers and are therefore liable to be set 
aside by the lessor’s reversioner. ( Chatterjee and 
Richardson, yy.) Saxjmullah Bahadur v. Provat 

Chandra. 43 Cal. 1118-33 I. C. 129 = 

24C.L. J.26. 

Partition— Suit— Consent decree— Effect. 

A consent decree among some only of the 
parties is untenable even as regards the consent- 
ing parties. [Moikerjee and Carnduff, yy.) Basir 
Gaji v. Grija Math. 9 1. C. 211=13 C. L. J. 18. 
■ — Partition— Sutf for— Dismissal — Effect of* 

On the dismissal of a suit for partition the 
members are still joint and can demand partition. 
(Chevis and Shadilal , yy.) Gulab Shah v. 
Havbu Shah. 87 P. R. 1915=31 1. 0. 463= 

181 P. W. R. 1915. 

Partition— Suit for— Mesne profits— Right 

of coparcener— Accounts— Manager— Liability 
property rubiest to mortgage^ Y 
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HINDU LA.W— Partition— Suit for. 


HINDU LAW— Partition— Suit for. 


A member of a joint Hindu family suing for 
partition and for the profits on his share is really 
suing for 1 an account of the profits received by 
the manager of the portion in his possession so 
that the proceeds so received by the latter which 
arc also divisible property may be divided and 
his share therein also given to him. His right to 
such profits is not as mesne profits received by a 
person in wrongful possession but as appurtenant 
to his right in his share of the lands. In a suit 
for partition by a member of a j >int Hindu family, 
the plaintiff is not ordinarily entitled to claim past 
mesne profits. He is not entitled to interest on 
his share of the profits realised by the defendant 
who was in possession subsequently. The plain- 
tiff is not disentitled to his share of the profits 
realised by the said defendant from family pro- 
perties which were subject to mortgages and 
which were redeemed by the said defendant with 
family funds. In that case plaintiff is entitled to 
the profits only from the date of redemption. The 
defendant is not entitled to interest on the 
amounts paid by him for redemption. ( Oldfield , 
Sadasiva Aiyar , Napier a*.d Vcnkatasubba Ran, JJ.) 
T. Ramasami Aiyar v. T. Subramania Aiyar. 

45 Mad. 47=43 M.L. J. 406 = 16 L W 297 = 

1923 Mad. 147. 

Partition — Suit for — Procedure — Deft. 

offering to pay the court-fee on his share — Suit to 
set mule alienation by widow . 

In a suit for recovery of possession of his share 
of property alienated by a widow, by one rever- 
sioner, another reversioner added as deft, cannot 
be allowed to pay the court-fee and claim a 
decree for recovery of his share as it virtually 
converts a suit for recovery of possession into one 
of the partition. (Olofield and Bakewell , JJ. ) 
Adhikari Vishnu Murtiaiya v. Authaiya. 

47 I. C. 533=35 M L. J. 153. 


•Par tit ion — Suit f or — S u bjec (• matter . 


Partition suit need not include all properties 
situated in different jurisdictions. (Sr hagiri 
Aiyar. 7. and Wallis , C ~.) Mahalincam v. 
Natesam Aiyar. 3 L W. 107 = 32 I. C 423 = 

(1916) 1 M. W. N. 146. 

Partition — Suit for — Debt left out of 

account in partition suit as Vcilueless— Subsequent 
suit to enforce the debt — Joinder of parties. 

Per Sadasiva Iyer , J .— A co-parccner who 

wishes to partition family properties has only a 
single cause of action in respect of all the joint 
properties and therefore no suit lies for partial 
partition. After partition none of the parties to 
it holds any of the propcrcies jointly with any 
other party unless the partition agreement or 
partition award or decree itself provides for 
such joint holding or unless there has been 
accident, mistake or fraud in the non-inclusion 
of some of the property at the division. In a 
suit for partition by a son against his father, a 
mortgagee debt due to the family was left out 
of account in arriving at the amount decreed to 
the son for his share as the mortgage was con- 
sidered to be valueless. Held , the son cannot 
subsequently claim partition of the mortgage 
deed in a second suit and therefore a subsequent 
suit to enforce the mortgage by father alone is not 
bad for non-joinder of parties. Per Napier, J . 


A decree in a partition suit only operates as a 
mutual release of the parties. Any property 
left undivided for any reason as in a case where 
it is considered valueless and so not taken into 
account continues to be joint. Hence the suit 
to enforce the mortgage left out of account 
the son is a necessary party and the suit insti- 
tuted by the father alone shoulJ be dismissed 
for non joinder. (Sadasiva Iy,r and Napier, JJ.) 
Kandum Venkataswami v. Ualioadu. 

19 M L. T. 43=321. C. 179 = 3 L. W. 71 

Partition — Suit for — Portions of family 

properties in foreign territory whether can be inclu- 
ded in the partition . 

In a partition suit, the court has no power 
to order the partition of immoveable property 
outside British India. But the court should 
take such properties outside British India, 
into consideration in adjusting the equities 
prevailing between the parties. ( Sadasiva Iyer 
and Spencer, JJ.) Subbiya MudaLiar v. Thulasi 

Mudauar. 14 M. L. T. 537 =22 I. C. 44= 

1L. W. 65 = (1914) M. W.N.16. 


Partition — Suif for — Defence— Unregistered 

prior partition. 

Even though there is a partition deed, if such 
deed was not registered, then the suit for par- 
tition will lie. A suit for partition will also lie to 
enforce a regular registered partition deed, if no 
completed agreement of partition apart from and 
previous to the instrument is set up. Even if a 
state of division is created, the plaintiffs are 
entitled to sue for actual division. If a partition 
deed is suppressed, theic is breach of contract by 
one party and the other party is entitled to put an 
end to it and fallback on his rights prior to the 
contract. 20 Mad. 19; 16 Mad. 341 Dist. 
( Sundara Aiyar and Sadasiva Iyer , JJ.) Ko- 
DUNCOTH Pt'RAKKAL A MM ALU V. KODUNGOTH 

Purakkal Meenaksi. 16 I. C. 433= 

12 M. L. T. 301. 


Partition — Suit for— Claim Jor partition of 

property in the hands of shanger — Omission to prove 
possession by the family within 12 years. 

Where partition was claimed in respect of a 
certain item of property which had been sold 
without the document being registered and not 
proved to have been within 12 years prior to the 
suit, the title of the transferee must be held to 
have been perfected by limitation. (Benson and 
Sundara Aiyar , JJ.) Subramania Rbddi v . 
Ramachandra Reddi. 

10 T. 0. 49ft = 9 M L. T. 476. 


•Partition-Suit for— Mesne profits. 


In a suit for partition between one brother and 
uction purchaser in a decree against, another 
rothcr. the auction-purchaser will not get mesne 
roflts unless it is shown that he was obstructed 
i taking possession of any part of the joint pro* 

"*• Vli. L 1 i 

-Partition— Suit for— Defendant's right to 

In a partition suit, a defendant ha9 a right to 
ive his share partitioned .from the share °^ t ° c 
her defendants and this rule is not confined to 
indu-co-parceners. (Slacnair, A. J. C.) 

UK V. Yakubkhan. 61 L U ow 


i are. 


I 
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HINDU LAW— Partition— Suit for. 

Partition— Suit fer— Prior separation— 

Effect of. 

When the disruption of the family is proved 
in a suit the plaintiff has to prove that it took 
place within twelve years prior to the suit or 
that during that period was in possession. 
(Kanhaiya Lal y J. C.) Ajudhia v. Badal. 

53 I. C. 92o. 

— Partition— Suit for— Partus— Mortgagees. 

To a suit for a joint family property where 
plaintiff admits his liability for family debts, the 
impleading of the mortgagees is unnecessary. 

{ Kanhaiya Lai , A. J. C .) Ram Samugh Singh v. 
Bikramajit Singh. 50 I- C. 876 = 

6 0. L. J. 142. 

Partition— Suit for— Scope of— Parties. 

The object of a suit for partition is to deter- 
mine the share of the joint family property due 
to each co-sharcr and for that purpose all the 
libilities of the family should be taken into account. 
If the liabilities bind the whole family the debts 
should be distributed at the time of partition. The 
debts of one member which are personal to him 
and not binding on the others, must be charged 
against his share- The alienee from the father 
is a necessary party to a suit for partition by the 
son. 16 Bom. 618 Rel. on. The nature of the 
alienaticn and the son’s liability thereunder may 
be determined in such suit. [Lindsay, J. C.) 
Mahadeo Singh v. Bhawani Bhik Singh. 

46 1- C. 281=5 0-L. J. 193. 

Partition— Suit for — Subject matter — Xon* 

inclusion of some items— Fresh suit. 

Where in a suit for partition certain items held 
jointly with a stranger were excluded a second 
suit with respect to them is not barred. (Lindsay 
and Rafque , A. J. Cs.) L)ebi Sahai v. Gouri 
Shankar Sahai. 15 I. C. 214 = 15 0- C. 81. 

Partition-Suit for— Temporary partition. 

Where the plaintiff in a partition suit asks for 
temporary partition of his half share, and the 
court grants his prayer, he i9 presumed to have 
relinquished his claim in respect of the remaining 
half. [Miller, C.y.,Mullick cutd Buck nil l , JJ) 
Hari Krishna Sen v. Umesh Chandra Durr. 

2 P. L. T- 528=62 I. C. 962 = 
1921 Pat 209= 3 U. P. L. R. tP) 67 = 
6P. L. J. 373 (F.B.). 

— Partition— Suit for— Death of co parcener 

after preliminary decree , effect of— Jurisdiction of 
court passing final decree. 

A partition action is not ended by a preliminary 
decree but continues till a final decree is made 
and the shares to be decreed to the parties are 
those at the time of the Anal decree. The court 
passing .the final decree is competent to consider 
the eftect of the death on the shares of the other 
coparceners. (Das and Adami , JJ.) Krishnalal 
Jha v . Mandeshwar Jha. . 2 P. L. T. 215= 

* 69 1 C. 872= 3 U. P. L. R. (P.) 17. 

Partition— Suit for— Subject-matter. - 

Th< plaintiff in a suit for partition is not bound 
to include properties held by the family jointly 
with strangers.. Qn|y thpsc properties belonging 
in common to all the aha ers need be included. 


HINDU LAW— Partition— Religious Endowment 


[UilUr, C. J. and R vMD vYAL MaHTO_ 

Uttim Maiito. 46 I. C. 2o5 =5 P. L. W. 12 
Partition— Suit for— Declaration. 


A suit by some members of a Mitakshara joint 
HinJu family fora declaration of their share in 
the joint family property without a prayer for 
partition by metes and bounds is maintainable and 
not barred by S. 42. 4^ 1. A. 15, Ref. (Chamier, 
C.J. and Siia'f addin. J.) AsmansinGU v. Tulsi 

Singh. 1 P. L. W. 335 = 2 P. L. J. 221= 

T c. 173 = 1917 Pat 131- 


Partition— Suit for— Duty of Courts. 

Per Crouch, A. J. C — The principle underlying 
‘partial partition ’ is that in all suits for partition 
the court considers not merely the equal rights of 
the plaintiff but also the legal and equitable rights 
of all other parties interested, and whore a parti- 
cular part has been alienated, the court will 
ordinarily allot such part to the alienee and grant 
him possession, provided this can be done without 
unfairness to other parties. (Pratt J. C. and 
Crouch . A. J. C.) DularaM Piniomal v. Badal- 
das Jamiatraj. 35 I. C. 478=10 S. L. R. 34. 

Partition— Suit for— Omission to specify, 

some properties — Course to be adopted. 

Where in the plaint in a Hindu family parti- 
tion suit, some properties arc omitted by in* 
advcrtancc or mistake or fraud, the suit should 
not be dismissed but the plaint must be 
allowed to be amended by supplying the omis- 
sion. '28 Cal. 769 Foil. ; 14 Cal. VIZ and 35 Cal. 
961 Ref. to. and Jtcala Prasad , JJ.) 

Mukunda Lalv. Jogesh Chandra. 

20C.W. N. 1276 = 35 I. C.370 = 

IP. L. J. 393. 

Partition— Suit for— Subject-matter of. • 

A partition suit can include no property 
wherein each party does not claim an interest. 
23 C. L. J. 231; ‘231. C 17 . (Pratt, J. C . ai\d 
Boyd , A. J. C) Sakawatrai v . Partab- 
rai. 341. C. 909=9 S.L.R. 209. 


Perpetuities. § 1 ; f l 

See Hindu Law 

(1) Gift. • f. .. 

(2) Will. • . 

Possession. 

See Hindu Law— Joint family* 

Primogeniture. 

Sec (1) Custom. 

(2) Hindu Law— Custom. 

Religious Endowment. 

See Also Hindu Law — Rgugious Office, 

Religious Endowmentr-Alienation of Property. 
See Hindu Law,— Alienation by Manager 
op Religious Endowment, 

Dedication. •; v i • . 

Idol. ..‘v 

Managment. * V i».\ : •' 

Mitt- ' - •* 

B&ebait, • it. 

Temple. \‘- 

Trustee. : » 

■ Trusteeship. 
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HINDU LAW— Religious Endowment— Dedica- 

tion. I 

Religious endowment— Dedication— Onus of I 

proof — Hi ad calling himself owner. 

I he mere fact that the heads of a religious 
institution call themselves as owners of the 
foundation is no evidence that any particular 
property is the personal property of the Acharya. I 
Any person contending that the property is not 
a part of the endowment must show that it was 
acquired by the Acharya with funds belonging 
exclusively to him or which may be regarded as 
his official perquisite. The expression “ Shri " 
attached to a particular property in the books of 
account denotes its sacred or endowed character. 
(Mr. Ameer Ali.) MuSSammat Kamla Lachmi v. 
Mahant Baspeo Prasad. 23 0. C. 171 = 

(1920) M. W. N. 553 = 13 L. W. 156 = 

7 0.L. J. 434=2 O. P. L.R. (P. 0130 = 
581. C. 900=25 C.W.N. 217 = 
28 M. L. J. 404 (P. C.). 

Religious endowment — Dedication — Idol — 

Shebait permitted to reside in house . 

A provision in a will permitting the Shebait to 
reside with his family in a part of a house speci- 
ally put apart for the accommodation of the idols 
is a perfectly valid and reasonable provision. 

( Lord Buckmaster.) Gnanendra Nath Das v. Sun- 

dara Nath Das. 24 C. W. N. 1026 = 

28 M-L.T. 453 = 61 1 C.3<*3 = 
(1920) M. W. N. 550 (P. C) 


Religious endowment— Dedication— Vali- 
dity of— Benefit to donee's family — Effect of deed. 

By a deed of gift duly executed and registered 
a Hindu dedicated the whole of his property to a 
temple. The idol was to take the property and 
the donor’s family who were to be the adminis- 
trators and managers of the temple were to be 
remunerated with half the income of the property 
without any power of alienation. Upon the death 
ol the managers named in the deed, the Govern- 
ment was to be the manager and the whole net 
income was to be applied to the expenses of the 
temple. Held, that the deed was a valid endow- 
ment of the whole property to the temple and 
there was nothing improper in ear marking a 
certain part of the income (which was limited) 
to remunerate the managers so long as they 
should continue. 39 All. 353; 12 I. C. 225 (P. C-) 
Ref. ( Viscount Haldane.) Jadu Nath Singh v. 
Sitaramji. 39 All. 553 = 21 C. W. N. 953 = 

22 M L. T. 52 = 20 0. C.200 = 
26 C. L J. 309 = 19 Bom L. R. 687 = 
(1917)M.W.N. 605 = 4 0. L J. 586 = 
42 I. C. 225 = 44 I. A. 187 (P. C.) 
(On Appeal from 1 0. L. J. 204 = 24 l.C. 72.] 


Religious endowment— DedUation — Proof 

of —Performance of worship. 

The performance of the worship in accordance 
with the rites of sect for whose benefits the en- 
dowment is held, is good evidence of dedication. 
(Mr. Ameer Ali.) Mohan Lasji v. Tikait Sri 
Gordhan Lalji. 

35 AIL 283 = 40. 1. A. 97=17 C. W. N. 741 = 
11 A. L J. 548 = 17 C. L J. 612 = 
15 Bom. L. R. 606 = (1913) M. W. N. 536 = 
19 I. C. 337 = 14 M. L. T. 27 (P. C.) 
[On Appeal from 32. AH. 461=6 I. C.77 = 

' - 7 A. L. J. 430.) 


HINDU LAW— Religious Endowment— Dedica- 
tion. 


Religious endowment— Dedication — En- 
dowment-deed treattd as nullity by the creator. 

A Hindu executed and got registered a deed 
endowing certain properly to charity but he 
treated it as his own, got his son’s name in the Re- 
venue papers, and executed a deed cf gift in favour 
of the son. The son also treated the property as 
private, ani mortgaged it. The income of the 
property was not devoted to charity : Held , that 
mere execution and registration of endowment 
deed did not make the property an endowed one, 
where there was no transfer of ownership from 
donor to donee. (Mcars, C. J . and Bannerji , J.) 
Ram Dhan v. Prag Narain. 43 All. 503 = 

19 A. L. J. 447 = 62 I. C. 862= 
3 U. P. L. R. (All.) 161. 


Religious endowment — Dedication — 

Reservation oj benefit to donor— Illusory endowment. 

By a deed of endowment so-called the donor 
purported to dedicate practically the whole of 
his property to an idol just before his death. He 
was to be the manager during his life and after 
him his widow, thereafter his daughter’s sons and 
their descendants. He undertook to effect 
mutation of names in favour of the idol, to use 
the income of the endowed property in meeting 
the expenses of Puja , Rajbhag and repair of temple 
and to keep a separate and regular account of the 
income and expenditure. About 16 months later 
the donor died and war succeeded by his widow. 
The donor had never apolied for mutation of 
names and not more than a tenth part of the 
income had ever been spent upo.' the purposes of 
the endowment and no account books showing 
the income and expenditure were produced. 
Held , that all these circumstances showed that 
the donor did not really intend to create a 
religious endowment and that there was no real 
dedication to the idol. The creditors were allowed 
to attach property in execution of decree- (Meats, 
C-J., Walsh and Banerji, JJ.) Sri Thakurji v. 
Sukhdeo Singh 42 All. 395 = 

18 A. L.J. 390 = 58 I. C. 583= 
2 U. P. L. R. (All.) 91 (F. B.) 

Religious endowment— Dedication — Public 

purpose. 

Where a will directed the erection of temples, 
dharmashala and a bathing ghat, feeding and 
clothing of the poor who visit the dharmashala and 
free distribution of medicine. Held, that the 
trust created is a public trust. (Rafique and 
Piggott , JJ.) Jai Narayan -j. Bankby Lal. 

gg 58 I. C. 566 = 17 A. L. J. 957. 


• -Religious endowment — Dedication Grant 

to mahant and heirs— Whether grant to idol or 

temple. , 

A grant to mahant and his heirs for services 
rendered to the temple is not a grant made to 
the temple or its idol, but it is the private pro- 
perty of the mahant. (Piggotl and Walsh, JJ) 
Banarsi Das v. Sheodershan Das Shastri. 

451. C. 451 = 16 A. L. J. 394. 


— Religious endowment — Dedication Revo * 

cation. „ t # 

Where there is an absolute dedication of 
property to a deity a subsequent deed ca n m>‘ 
affect it nor can the donor as owner revoke the 
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HINDU LAW— Religious Endowment— Dedica- 

tion. 

dedication. (Chatteriea and Cuming , JJ.) Sasi 
Bh'JSan Bahadur v . B a sasta Lal Uhar. 

51 I. C. 518 

Religious endowment— Dedication — Genenl 

endowment — Worship of God — Deity not nam.d — 
Void . 

Under the Hindu Law, a general endowment 
for the worship of God, without giving the 
name of the deity, for whose benefit the endow- 
ment is to operate is void for uncertainty, 
11 I. C. 266 ; 37 Cal. 128 ; 3 i All. 337 ; 33 All. 253 
dist. If such a deed of endowment is not rectified 
within three ye_»ra from the d ue of the execution 
a shebait named in the deed, can transfer without 
legal necessity, property comprised in the deed. 
[bUtchcr and Cuming , JJ.) Chandi Char an 
Mitra v. Haribola Das. 46 CaL 951 = 

23 C. W. N. 645=51 1. C. 215=29 C. L. J. 366. 

• Religious endowment— Dedication— Proof of. 

Obiter : Dedication will not be proved by mere 
purchase of an estate in the name of a thakur 
deity. For dedicating property to a thakur a 
permanent image is not necessary. (Chaudhury 
and Ncwbould , JJ.) Asita Mohan Ghose v. 
Nirode Mohan Ghose. 

35 I. C. 127 =20 C. W.N. 901. 

■ Religious endowment — Dedication — Accumu* 

lotion . 

Accumulations from bequests according to 
testator’s directions of surplus income from the 
debutter estate, may create a religious and 
charitable trust. (Sandcrsou, C. J. t Woodruffs and 
Mookerjee , JJ.) Sarojini Dassi v . Gnanendra 
Nath Das. 33 I. C. 102 = 23 C. L. J. 241. 

Religious endowment— Dedication— Object 

vague— Chanty — Void gift. 

Where the trust was for supporting the destitute, 
imparting education, marrying daughters of poor 
people and similar objects and discretion was 
given to trustees to select the object of bounty. 
Held t that the trust was inoperative being vague 
and uncertain. (Chaudhur,, J.) Sarat Chandra 
Ghose r. Pratap Chandra Ghose. 

21 1. C. 194 = 40 Cal. 232. 

Religious endowment— Dedication— Debutter 

property— Partition by shebaits, if chanees its 
character . * 

A mere partition of debutter property by the 
shebaits will not make it secular; the partition 
may after all be for convenient user for the 
purpose' of the deity. {Jenkins, C. J. and 
Chatterjee, J.) Dh armadas Mandal v. Behary 

Man dal. n L C . 947=16 C. W. N. 29. 

' -RtVgwus endowment— Dedication— Debut- 

ter land Treating as secular property— Eff. ct of. 

H.Lt“:L ain piece , of Iand « r «»lly absolute 
rhS l ^ ere faet that *hc shebaits have 
chosen to d.v.de it as if it xvas secular, does 

'£15 , character °( the land. {Mookerjet 
and Casperst, JJ.) BhabaTarah Roy v. Bhhari 

Lal - 10 I. c. 399. 

“ Regions endowmenf-DedicaiioH-Revota- 

Consent of the family may enable the change of 
debutter property info a Sedutar one ta be made. 


HINDU LAW— Religious Endowment— Dedica- 
tion. 

If the property is dealt with as private property 
the court may find as to whether it is really 
debutter. 12 C. W. N. 93 Foil. ( Coxe . J.) 
Tulsidas v . Siddhi. 9 I C 650 = 

20 C. L. J. 315 (Note). 

Religious mdowmt'it — Dedication — Evi- 
dence of. 

Properties dedicated to the office of granthi of 
the darbar sahib are inherited by the person 
who succeeds the office. But properties acquir- 
ed by the granthi out of his own income and 
which arc not dedicated to the office descend to 
his natural heirs. Where properties descend 
from one granthi to another to the exclusion of 
natural heirs the presumption is that they were 
dedicated to religious uses. ( ScrU-Smith and 
Abdul Raoof t J}.) Indar Singh v. Fateh Singh. 

59 I. C. 734 = 1 Lah 540. 

Religious endowment— Dedication— TempU 

—Public vr private — T est. 

When it is in question as to whether a 
temple founded by a Hindu is private or 
public, the general circumstances and any 
other document as the will .and its terms are 
a better guide than the opinion of certain 
witnesses. The mere fact that the property 
was held chargeable with the maintenance of 
the testator’s widow does not render it an 
imperfect trust .{Cluvis, J.) Lal Chand v. Nand 

Lxl. 171 P. L. R. 1912=16 I. C 838 = 

263 P. W. R. 1912. 

Rtligious endowment — Dedication — Charity 

— Bequest to— Wid— Estoppel, 

There is no difference between Dharm and 
Dharmath and a trust or bequest for dharmalh is 
void for vegueness. The property so bequeathed 
remains undisposed of. An heir of the testator 
who did some charity out of the property for six 
years is not estopped from giving it up and 
quectioning the validity of the bequest. (Robertson 
and Rattigan , J J) Gurdit Singh v. Sher Singh. 

78 P- r R 1912=63 P. W. R. 1912 = 
14 I. C. 247 = 106 P.L. R. 1912. 
--Religious endowment— Dedication— Object 

of— Note to be extended by subs.quent conduct of 
trustees— Cypres. J 

Where the terms of a charitable and religious 
grant arc unambiguous its construction cumot 
be extended on inferences drawn from subsequent 
use cf the endowment. It is not competent to the 
trustees of an endowment to alter the original 
object of the trust purporting to apply the 
doctrine of cypres. -13 Cal. 1085 (P. C.) Foil. The 
fact that substantial contributions have been made 
by another class or the public will not justify the 
application of the cypres doctrine by a trustee 
(Abdur Rahim, O. C. J. and Moore. J.) Lqdd 
Gov.no Doss t- Gov.No Doss. 10 L W 559 - 

63 I.C.661 = (1920) Iff ® .108 

Compiti, MfniU-lLu' 

speeded u th. sMog of «*%»), ^ 
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HINDU LAW— Religious Endowment— De.'-ca 

tion. 


HINDU LAW— Religious Endowment— Dedica- 
tion. 


temples on the Tirunakshatram day but no special 
allotments were made for the purpose. At the time 
of the registration of the will before the Registrar 
the testator stated that he intended by the will to 
bequeath the property to charities. In a subse- 
quent suit the testator stated that he acquired 
properties for charity and intended to make a 
testamentary disposition in that behalf. Held , 
that the dedication was definite and not void for 
vagueness or uncertainty. 23 Bom 725 ; 30 Mad. 
540 dist. The mention of the word vars in the will 
did not make him the sole owners of the proper- 
ties subject to the carrying out of the directions 
relating to charity but constituted him trustee for 
the charities. 24 Bom 420 Dist. ; 37 Mad. 199, 
Foil. (Abdur Rahim and Seshagiri Atyar, J J .) 
Muthukrishna Naicken v . Ramachandra Naic- 
ken. 47 I. C. 611 = 37 M. L. J. 489. 

Religious endowment — Dedication — Inftt- 

ence from circumstances. 

A dedication to the public may be inferred from 
a long course of conduct on the part of the 
founder and his descendants on the one and the 
public on the other. The appointment of a person 
as dhurmakarta in his will is strong indication of 
the public character of the institution. So also 
the presence of the stone idols, the employment of 
archakas to worship, the attendance of worship- 
pers from all castes, etc. (Wallis, C. y. and 
Srinivasa Iyengar, y.) SiTaramanujachari v. 
Kanduri Vullamma. (1915) M. W. N. 842 = 
30 L C. 822 = 2 L W. 858 = 18 M. L T. 543. 


Religi us en o.v »4nt — Dedication — Void 

— Gift of immoveable properties to a Chatram not in 
existence — Construction — General charitable intention 
— Cypres doctrine. 

An Indian Christian executed a document 
whereby he dovoted certain properties of his as 
endowment fora Chatram or Choultry purported 
to have been built at a particular spot for the 
feeding of Paradesis, providing that he should 
manage it during his lifetime and that after his 
death those members of his family who were 
competent to manage should do so. Subsequently 
he made a further grant of money in the shape of 
Government securities to the fund, so created but 
varied the provisions as regards management 
contained in the previous deeds by vesting the 
same in the settlor and his daughter for their lives. 
The Chatram in question was never built and the 
Government securities given to the said Chatram 
under the second deed were even during the life- 
time of the settlor, transferred to a'different charity 
the lands beings reserved for the maintenance of 
the family. Held , that as the. Chatram never came 
into existence the gift failed. A resulting trust 
accrued in favour of the settlor and his heirs- 
There was no general charitable intention clearly 
made out, and the trust could not be executed 
Cypres . The term reserving the right of manage- 
ment to those members of the family who were 
competent to manage was void for uncertainty. 
( Wallis , C. y. and Coutts Trotter , y.) Dorai *v AMY 
PlLLAI V. Sandanathammal. 2 L.W. 577- 

30 I. C. 225 =(1915) M- W. N- 478. 

Religious endowment — Dedication— Grant. 

The mere fact that certain officers of the temple 
(grantees of an inam) spent a portion of the 


income derived from the grant for performing 
certain festivals in the temple, does not show that 
the original grant was made for the benefit of the 
grantee as \%ell as the temple. (Wallis, C. J. and 
Srinivasa Iyengar , J.) SrirangachariaR v. Pra- 
N ATH A RTH I H A R AC H A R I A R . (1915) M. W. N. 531 = 

30 I. C. 74 = 2 L. W. 632 = 18 M. L. T. 122. 

Rthgious endowment — Dedication — Share of 

i n come — C h a rge. 

A share of the income from the family proper- 
ties may be dedicated to a trust and the whole 
family properties then remain charged with the 
payment of the amount. (Sankaran Nair and 
Spencer , yj .) Nagar DamodhaRa Shanghog V . 
Ramappaya. 25 I. C. 399. 

Religious endowment — Z ). dication — Pre • 

sumption. 

In the absence of clear proof of dedication the 
facts that a village belonged to one Asthan, was 
held by its Mahant from time to time and was 
treated as part of the Asthan properties, raise a 
presumption of dedication either by the original 
Mahant to whom it was granted or by his succes- 
sors. ( Stuart and Kanhaiya Lai, A.J.Cs.) Basdeo 
Ban v . Ram SaRaN. 45 I. C. 292 = 

5 0- L. J. 38. 

Religious endowment — Dedication — Proof 

of — Portion oj income dedicated to worship of public 
temple. 

The mere fact that the founder of a temple 
intended for public worship is spending a portion 
of his income derived from a certain property for 
conducting the temple is insufficient to establish 
that the corpus of the property is dedicated to 
the use of the temple. 2 Cal. 341 Ref. ( Lindsay , 
y.C. and Kanhaiya Lai, A.y.C.) Parameshri 
Dass v . Girdhari Lal. 30 I. C. 240 = 

2 0. L. J. 259. 


Religious endowment — Dedication — Evidtnre 

—Subsequent treatnnnt of property — Effect of. 

Where there was no sufficient evidence that the 
particular property in dispute was purchased from 
the income of the Sangah or was dedicated by 
the founder of the Sangah after the purchase and 
the succession to it was not consistent with its 
being endowed property. Held, that the land 
was not part of the endowed property. (Kanhaiya 
Lal, A. y. C.) Rajman v. Braham Surat. 

261.0.621 = 17 0. C. 336. 

Religious endowment— Dedication— Proof 

if. 

Merc appropriation of the rents and profits to 
the upkeep'of a religious institution is not suffi- 
cient proof that the property is endowed. 2 Cal. 
311, Foil. (Lindsay, y. C. and Stuart. A, y.C.) 
ABD.L GHAFUR .. SH.AM „ 

- Religious endowment — Dedication — / llusory 


dedication . . 

To establish that certain lands arc the subject 
>f a valid endowment, public or private, it must 
►c shown that an absolute grant of the lands was 
nade with the intention that the properties should 
>c applied to the purposes of the endowment, 
hat the properties have since the grant been so 
ipplied and that the membera of th$ family of the 
icttlor have not treated the property «s one the 
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HINDU LAW-Religious Endowment— Idol. 

profits of which were mainly intended to be 
applied for their own benefit. 15 C. W. N. 12 L 
Foil. The dedication is nominal when there is no 
proof of the application of the income of the 
property for the purposes of the endowment and 
when the whole conduct of the parties is in-on* 
sistent with the hypothesis of a valid trust. 
(Atkinson and Dass, JJ.) Siri Th vkur Parmod v. 
Vtkins. 53 I. C. 106=4 P. L. J. 533. 

Religions Endowment 'Idol. 

Religious en,low>nent— Idol— Party to suit . 

Where property is endoweJ to an idol, the 
idol is a necessary party to a suit for pre emption. 
Otherwise the suit must fail, a decree cannot be 
given against a party who is not actually before 
the court. (Richards, C. J. and R tfique , J.) 
Madho Ram v. Jagat Singh. 52 I. C. 18 = 

1 U. P. L. R. (H. C ) 7. 

Religious endowment-idol — Ballavachariya 

Goswamis. 

A Ballavachariya Goswami has a specific interest 
in the temple idol and other property held by him 
which is capable of being partitioned and trans- 
ferred. A gift by the Goswami to another 
Goswami or hissucccssor in-office is not invalid 
or contrary to customs and usage of the cult. 
( Richards . C. J . and Banerjee , J.) Gopal 
Laui v . Girdhar Laui. 23 1. C. 715. 

— — Religious endowm nt — Idol — Right ty wo /- 

ship — Idol belonging to another . 

A customary right to worship an idol belonging 
to another or a tree standing in a private premises 
cannot be acquired by the public or any group of 
the individuals by the mere circumstance of facts 
of worship being performed by persons who see 
in that object the abode of deity. No interest or 
right of management in the property of another 
be acquired by continued acts of worship being 
shown to that property. {Sadasiva Iyer and 
Spencer , JJ.) The Superintending Engineer, II 
Circle v . Ramakrishna Iyer. 

39M L. J . 151 = 12 L. W. 193 = 
(1920) M. W. N. 495 = 581. C. 885 = 

28 M. L. T. 163 


Religious emfowmint— Idol— Suit— Wrong 

description of person reprinting idol— Effect on 
Imitation. 

A wropg description in a suit of the person 
repcscnting an idol is a mere irregularity or 
misdescription which can be amended without 
affecting the limitation for the suit. ( Banerj.e , 


,, r Hutsam and Chamier, jj.) Jodh. Ra[ 
v. Basdbo Prasad. 8 A. L. J 817 = 

11 1. C. 47 = 33 All. 735. 


Religious endowment— Idol— Bequest. 

A bequest to an idol to be established in future 
is not invalid m Hindu Law. 37 Col. 120 (K B.) 
Foil. (Greav.s and Panton, JJ.) Saradindu 
Mukherjee v. Charu Chandra Dim. 

631. C. 885 = 23 C. W. N. 872. 

Religious endowment — Idol— Shebait— 


Rights of . 


A Shebait has every right to litigate for the 
protection of property dedicated to an idol. It is 

th f ido1 as P arl y in a °y suit 

Which the Shebait may launch, 92 Cal . 129 and 


: HINDU LAW— Religions Endowment-Mutt— 

Disciples. 

31 I. A. 203 Poll. (Chatlcrjec and Richardson, 
JJ.) Dina Bandhu Nandi v . Chami Jaddi Miji. 

34 1. C. 548. 

Rtliginus endowment Idol— Property held by 

— Nature of—Gi't to — Provi ton for maintenance. 

An idol is a juridical person capable of taking 
and holding property and the nature of the title 
is not in any way different from that of a living 
individual. There is no distinction in this respect 
between a family idol and an idol in a public 
temple. 32 Cal. 129 (p. C.) ; 2 Cal. 341 (P. C.) Ref. 
to. A gift in favour of a consecrated idol is 
recognised to the S3me extent as a gift in favour 
of a deity in the abstract and can be given effect 
to even if the gifted property is charged with the 
maintenance of certain members of the family or 
of the manager of the trust. The property gifted 
must, however, be vested in the idol or diety as 
the case may be, though the donor may retain the 
management of the same in his own hands. The 
property gifted to an idol vests in it on the date 
of the gift even if the donor omits to get 
mutation names in its favour in his life time. 
Where an idol is duly consecrated for public 
worship the invisible deity is considered to reside 
in it. (S/norf and Kanhaiya lal, A . y. Cs .) 
Sitha Ramji v. Jadunath Singh. 24 I. C. 72 = 

1 0. L, J. 204. 

R ' ligious Endowment- Management. 


— - Religious endowment— Managements^- 

baits and Pujaris— Rights. 

Shebailt of a Thakur appointed defts. pujaris and 
gave certain properties for maintenance and 
worship on condition of forfeiture in case of 
misconduct to be determined by a special tribunal. 
Defts. were found guilty of misconduct and were 
dep. iyed of the properties which were retained by 
the tribunal. The Shebaits sued for possession : 
Htld, that the agreement was not affected by the 
rule against perpetuities nor was it void for 
remoteness. Though there is no State Church or 
Ecclesiastical Court under Hindu law, a Civil 
Court may hold that a puj an has been removed 
from office on valid grounds. ( Mookerjee , A.C.J. 
and Fletcher , y.) Napar Chandra v. Kailash 
Chandra. 62 I. C. 510 = 25 C. W. N. 201. 

Religious and charitable endowment— Ma- 
nagement— Partition— Turns. 

Where at a family partition it was agreed that 
the charity was to be managed by the eldest 
members of tl.e various branches, by annual 
turns. Held , that it was a lawful agreement which 
the courts would recognise and enforce. (Wallis, 
C • 7- *nd Hannay , J .) UmatyorupaOam Pillai v. 
Palanarayana Pillai. 28 I. C. 908. 

Religious Endowment— Mutt 

Disciples. 

Head of. 

Junior head. 

Management. 

Succession. 

Religious Endowment— Mutt— Disciples. 


Religious endowment — Mutt— Disciples— 

- S # IT’h.V'“"~ sm f °' b > 
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HINDU LA.W— Religions Endowment— Vutt- I HINDU LAW-Religions Endowment-Mutt- 

Head of. I Head of. 


A permanent lease of temple properties granted 
by the trustee of the temple is invalid, unless it 
has been granted on account of necessity. 3-1 Mad 
635 Foil. A disciple of a Mutt . managing the 
affairs of the temple, can sue for cancellation 
of the permanent lease on behalf of the temple. 
[Miller and Abd tr Rahim. JJ .i Kasi Cheity v. 
SriMaThu Devasikaman'i Nataraja. 

16 1. C 622 = (1913) M. W N. 181. 

Religious Endowment— Mutt— Head of. 

—Relgious endowment — Mutt — Head of — 

Rights of appointment of successor — Trustee of 
endowment — Removal — Misconduct . 

The head of a mutt holding certain Davasta- 
nams and the properties attached thereto as a 
trustee is liable to removal for proper cause 
according to Ss. 92 and 93, C. P. C. (S. 539) old 
code. If the appointment of a successor to the 
headship of a mutt is not bona fide in the interest 
of the Mutt but is in furtherance of the interest 
of the appointer, such appointment will not be 
made in the bona fide exercise of the powers 
of the head of a Mutt and is invalid. (Sir John 
Edge.) Nataraja Tambiran v. Kailasam Pillai. 

* 44 Mad. 283 = 48 I. A.1 = 39M. L. J. 98 = 

(1920) M. W. N. 371=25 C. W. N. 145 = 
L.R. 2 P. C. 5 = 13 L.W. 301 = 57 I. C. 564 = 

18 A. L. J. 1041 (P. C.) 


— Religious endowment — Mutt — Head of — 

Position of Succession to office — Custom— Collusive 
appai .tment of disqualified person— Vacancy — 
Appointment of senior disciple. 

A mutt or asthal is an institution of a monastic 
nature. It is established for the service of a 
particular cult, the instruction in its tenets and the 
observance of its rights The followers of the cult 
and disciples.in theinstitutionarc known as chclas; 
the chclas arc of two classes eelebite and n >n-cclc- 
bite. The mahant is the head of the institution. 
The property of a mutt or asthal is held by the 
mahant as its owner in trust for the mutt or 
institution itself. Although large administrative 
powers are undoubtedly vested in the reigning 
mahant the trust exists and mu^t be respected. 
Succession to the mahant in such property follows 
the succession to the office. As the mahant is 
not merely a spiritual preceptor but also a trustee 
for the asthal, the Courts will he justified in 
ignoring a collusive or fraudulent appointment 
of a successor by the reigning mahant and fill up 
the vacancy according to the rules of the institu- 
tion Questions of succession to the office of 
mahant or head of a mutt are not settled by an 
appeal to the general customary law. It must 

depend on the custom or usage of the particular 

mutt or asthal. 2. Mad. 179; « 1 M. I. A 428 Kef 
Without determining whether the custom of the 
mutt was for the senior chela to succeed as of 
right or for the mabant to appoint h;s s ucte j* s °'J 
from among his chelas. the Privy Council held 
that the mahant had abdicated his office which 
could not revert to him having regard to his 
gross breach of trust in mailing a collusive 

and corrupt nomination as regards his successor 

t ha t the appointment ittelf was invalid and 
lhat the senior chela was entitled to possession 
of the office of mahant and the P r «P er ^“ 

taining thereto, as on a vacancy. Where the 


I 


person chosen by a mahant as his successor is 
disqualified by reason of bodily infirmity of 
loathsome disease, or of the leading of a life 
which is immoral or inconsistent with the reli- 
gious vows of the brotherhood, the nomination 
is void and there is a vacancy in the office. 
(Lo<d >haw*. Ram Prakash v. An and Das. 

43 Cal 707 = 43 I. A. 73 = 20 C.W. N.802= 
14 A L. J. 621 =(1916) 1 M. W. N. 406= 
31 M. L J. 1 = 18 Bom. L. R 490 = 
3 L. W. 556 = 24 C L. J. 116 = 33 I. C. 583= 

20 M- L. T. 267 (P. C.) 

- Religious endowment — Mutt — Head — Post 
tion of % that of a trudee — Right to management 
vested in other Persons — Acquisition of trusteeship 
by (rescript ion— Suit for recovery of property — 
Li mi tali ri . 


Generally in the case of mutts the rule is that the 
mahant or spiritual head is the owner. But this 
is not an invariable rule and by the usage and 
.ustom of the institution, the properties might 
vest in trustees other than its spiritual head. 
In any case the property is held solely in trust for 
the purposes of the institution and it is the duty 
of the manager of such a mutt to refrain from the 
personal enjoyment of surplus income and to 
add it to capital. 43 Cal. 707 ; 41 Mad. .296; 2 
MaJ. 175, Ref. In a suit by the head of a mutt 
to recover a village forming part of its endow- 
ment, it was found that for a period of 80 years 
before suit, trustees represented by defendants 
were in possession and managing the village 
and had applied the income for the purposes of the 
institution In the Inam Register they were recorded 
as trustees with the as>ent of the original donor’s 
representatives. Held , that the plaintiff had no right 
to village as the defendants were the managers of 
the endowment according to the usage of the 


institution; and further the defendants’ posses- 
sion, though os trustees, was adverse to the 
plaintiff for more than the statutory period. In 
suits to obtain control or management of a 
religious institution, when no misapplication is 
proved, and the defendant admits himself a 
trustee for the institution, the ordinary limita- 
tion of 12 years applies. Great weight is due to 
the entries in the Inam Register, in the absence 
of actual and authentic evidence of the history 
of a mutt. (Lord Shaw). Arunachallam Chbtty 
v Vfnkataciiallapatmi Guruswami. 

v . venka 43Mad 2 53 = i1919)M. W.N.850= 
24 c. W- N- 249 = 4fi I. A. 204 = 
22 Bom. L R 457 = 37 M. L. J. 460 = 
17 A. L J. 1097 = 10 L. W 642 = 
53 I. C. 288 = 26 M. L. T.479 (P. C-). 

[Reversing 33 I. C. 216 = (1915) M. W. N. 850 ] 


Religious endowment — Mutt— Head of— 

Private property and th it of an institution . 

The pronami offered by the faithful to the 
mohant is his private property. Such property 

docs not become a part of the endowment pro- 
perty. There is no rule to determine whether 
on a particular occasion the offering was made 
to a deity or to the mohant. An order that 
pro rami is not to be considered as the property 
of the endowment is binding on the Parties. 
The dwelling house pf a mohant is a part oftn# 
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HINDU LAW— Religious Endowment -Mutt— 

Head of. 

religious endowment and must be maintained out 
of the income of the endowment. [Monkerjee, 
A. C. J. and Fletcher, f .) KuMC'O id an v. Tripura 
Ckaran. 60 I. C- 464. 

•Religious endowment — Mutt — Head nf — 
Right of suit — M oh ant of an Asthal — Ejectment of a 
trespasser . 

A mihani of an Asthal though he be not a pro- 
prietor but merely a manager of the goddess who 
is the proprietor, has a right, to turn out a tres- 
passer occupying any portion of the Asthal 
buildings. [Harrington and Caraduff, y j .) Mohc- 
n't Searam l) as v . Mo.iabir Das. 19 I. C. 240. 

Religious endowment — Mutt —Head of — 

Position of— Letters jf Administration. 

A mohnut is not the owner of the property of 
the mutt. On his death it is not open to a person 
claiming to be his successor in office to apply 
under the Probate Act for Letters of Administra- 
tion in respect of the mutt property. 16 C. \V. N. 

Rcl. [Moikerjee and Bcachcroft. JJ.) Par- 
san'u v . Hari Charak Das. 16 I. C. 533 = 

, , 17 C. L. J. 65. 

[Also 16 I. C. 453 (1) =16 C. W. N. 798 J 


— Religious endowment —Mutt— Head of— 

Alination oj properly. 

The nai community made a trust for the mainte- 
nance of a samadli and a shtuiala. Other houses and 
shops subsequently built in one enclosure constitu- 
ted one tenement. The entire property passed 
from Guru to Clicla. Held. (1) that the trust was a 
religious trust, and that the property alienated. 
VK., shops being a part and parcel of the institu- 
tion, represen atives of the community were enti- 
tled to restrain the trustee from making an impro- 
per disposal thereof ; (J) that alienation for the 
building of house was not binding on them. 
(RatUganand Shadi Lai . Jf.) Har Prasad o. 

Saohu. 34 I. C. 501=31 P. W. R. 1916. 

" -Religious endowme I— Mull— Head of — 
Mon,y bjrr.w. d for necessary furfose of— Remedy 
oj creditor— D.crec aganst trust. 

Where the head of a mull borrows money for 
necessary purposes binding on the trust, the credi- 
tor iscntuiedtoa decree against the properties 
of the mult even though the debt was not charged 

°af mViT™ 5 ° f thc m, ‘"- The case of a head 
of m.,i( who is a sanyas, stands in this respect on 
a different footing from that of a trustee or exe- 
cutor where in the absence of a charge crcateJ on 
U e h r. USt r th u Crcd,tor ha3 «° look to the pe« 0 n "l 

6 l" W 640 h R , | USte /c O a cxecutor - 32 M. iTj. 259. 

{Sadas,va her and Spencer . 

77 ’ R JA< S, P M A S H n^ *• r * c avrndra Rao. 

43 Mad. 795=11920/ M. W. N. 568 = 

59 I. C. 287=12 L. W. 

Trustee. Rd ' ei ° ut t,,do «»*ei,t -Mutt— Head of - 
The Mahant of a Mutt U n • , 

77 f / DE P v° PCr,ieS ' !\ Sadaiva IXrandVpZn 

33 .) Devasikamani Nataraja Desikar * Vjom’ 

AHM. Ach,. 62 I. c. 914 = 37 M L J 23l' 

^^ Rel,gi ° US endowmtnt —Mutt— Head of- 

Vol in c. D.— 73 


HINDU LAW— Religious Endowment- Mutt— 

Head of. 

A matadhipathi holds the endowed properties 
as trust properties. (Ah iur Rahim and Sruuv.isa 
lyingur, JJ.) Dost Muhammad Khan v. Nazir 
Ali Sahib. 42 I. C- 474-6 L- W 134, 

Religious endowment— Mutt — Head of— 

Portion of. 

Ordinarily the head of a Mv.lt has no beneficial 
interest in the surplus income of the mutt proper- 
ties in the absence of a valid custum to that effect. 
43 Cal. 707 (P. C.) ; 40 Mad. 745 ; 27 Mad 435 Ref. 
{Seshagiri Atvar and Bakewclt, JJ.) Obla Ykx- 
KATACHALAPAT 11 I AlYAR V . ThIRUGN.W’A SvMRWDA 

Panda r a Sannadhi. 42 I. C- 273 = 

6L. W. 637 = 33 M L. J. 297. 


RHigious endowment — Mutt — Head of— 

Powers — Alienation by head ofMull—Valu.iiv, 

Thc law with regard to Mutt is governed by thc 
sages of each Mutt, but the general u>a D e to be 
presumed in the absence of contrary evidence is 
that the head of a Mutt, nominated his Chela 
during his lifetime to succeed him on his death. 
Thc head of a Mutt cannot alienate thc whole 
corpus of Mult property Or part of it, except for 
necessity. 27 Mad. 435 Ref. (Wallis, C. J. and 
Hum, 3 ) Raja Ram Das v. BhaR.vta Das. 

33 I. C. 221 

— Religious endowment— Mutt—H ad of— 

Qualifications of. 

In thc case of Madhava Mutt and the qualifica- 
tions of thc head of the Mutt arc (1) the person to 
be appointed must be a sanyasi, i. e., one who has 
renounced all worldly ties and has been initiated 
into the brotherhood and a person competent to 
make the nomination ; (2) he must be initiated into 
sanyasam when he is a bala brahmachari, i. 
batchclor below the age of lfi ; (3j thc initiation 
into sanyasi and ordination to . he Mutt must be 
contemporaneous. {.-lMnr Rahim aad Phil.ips, J.) 
[ Raghubl'Shama v. Vidiavaridhi. 34 I. (j. 875. 


“ X flights endowment— Mutt— Head of— 

Propirt es i>< the possession of. 

There is no presumption with regard to thc 
properties in the possession of a head of thc 
Mutt that they are not Mutt properties The 
custom of the election for thc office of head’ of the 
Mutt must be established before the plaintiff can 
succeed in ejecting an alienee. C. 7. and 

Haunay, 3.) Paramahamsa Parasa.maya k. 
i AVADRAKSH AKt Ammal. 28 I. C. 829 

— Religious endowment— Mutt— Head of— 

Position of— Compromises — Effect of. J 

A Pandarasannadhi has powers to com- 
promise suits affecting trust properties equal to 
those of a trustee. They are not ne.-i.oi 
void. But where it appears that a decree was 
passed on compromise thc onus lies on the 
decree-holders to show that the compromise * 
lawful and bona fide. If thccomn™ Wa9 

entered with a desire to escape t hc3 SC “ 

having to attend and be examined as n ‘‘Z ° f 

by the PanJarasannadhiT the same 

to a breach of duty and cannot E? amo, i nt 
as bona fide. A Pandnm - regarded 

accountable for thV^ c ^ a n n r, adhl ' 3 not 

income of the Mutt properties buMs °L the 
.ora! if TOt , 
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surplus for purposes of a religious or philan- | 
thropic nature and cannot apply it to the 
satisfaction of debts found to be not binding on 
the Mutt. The position of a Pandarasannadhi 
is not analogous to a widow and a decree pass 
ed against him for debts not binding upon the 
mutt cannot be treated as an alienation binding 
on his life interest as in the case of a decree 
passed in similar circumstances against a 
widow. (Wallis, C. J . and Hannay,J.) Aruna- 

CHALAM CHETTIAR v • VF.LI.APA ThaMBIR W. 

28M.L.J. 410 = 28 I. C. 337 = 18 M. L. T-135. 

Religious endowment — Mutt — Head of 

— Powers of necessity— Pinanci.il necessity — 
Liability of successor. 

Debts may be contracted for a mutt by its head 
and debts so contracted may be recovered 
from the mutt property and the successor 
is bound to pay them to the extent of the 
assets received by him. The head of a 
mutt, however, cannot pledge the credit of the 
mutt for debts contracted for mutt purposes even 
if they could be met from the current income. 
The head of a mutt has no larger authority to 
incur debts than the heads of other religious 
institutions or the guardian of infant heir. He 
can pledge the credit of the mutt only for 
financial necessity. The conduct of festivals 
usually conducted in the mutt is a necessity. 

2 Mad. 175 ; 2 I. A. 145, Ref. (Wallis and Munro , 

yy.) Pandarasannathi V . Karutha Raylthan. 

21M.LJ. 129 = 9 I. C. 150 = 

9 M. L. T. 527. 


Religious endowment — Mutt — Head of — 

Offerings — Private property . 

The head of an asthan has no property other 
than asthan property and his income consists 
of the profits of the property and offerings made 
to him in the character of trustee of the 
institution. It follows that his subsequent 
acquisitions must be presumed to have been 
made with the aid of such income and conse- 
quently will follow the same character as the 
nucleus. But the law docs not disable him 
from owning property of his own, and those 
who allege the separate and personal character 
of property found in his possession must 
discharge the onus that lies on them to prove 
their case. (Da)iiels and Waiir Hassan , A. y . Cs.) 
Rampat v. Durga Dharathi Mahant. 

60 I. C. 440=23 0. C. 303. 


■ Religious endowment — Mutt Head of 

Position of. 

The mahant of an Asthan is in the position 
of a trustee and is not at liberty to borrow 
money at any rate of interest. 11 Cal. 379; 18 
Cal. 31 1 Rel. (Linds*/, J. C.) Durga Bharati v. 
Guptar Prasad. 42 I. C. 406 - 4 0. L. J. 547. 

Religious endowment — Mutt Head of 

Right to acquire property. 

A Mahant though required to observe ccle- 
bacy can acquire property for h,s P cr ?° nal 
benefit if he has funds of his own. (Kanhaiya 
Lai , A. J. C.) Rajman v. B rah si Surat. 

26 1.0.621 = 17 0.0.336, 
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Religious endowment— Mutt — Head of — 

Removal of— Power in whom vested — Alienation of 
office. 

The head of a religious or charitable institu- 
tion cannot bargain away his office or 
alter the constitution of the institution of 
which he is in charge. Where the right to 
remove a mahant had never rested with the 
plff. in the past he could not acquire that right 
or take it out of the hands of the court or other 
lawful authority by persuading the mahant for 
the time-being to agree to surrender that right 
to him. ( Chamitr , C, y. and ywala Prasad, 
y.) Kaishna Dayai. Gir r. Laldari Gir. 

40 I. C. 276. 


Religious Endowment— Mutt -Junior Head. 

Religious endowment— Mutt — Junior head 

— Chinnap tun — Suture of offi:e. 

The office of Chinnapatnm is inferior to the 
head of mutt ; he has only a spes successions in 
the mutt property till the death of the head. 
(Wallis, C. J . and Napier , J.) Kailas AM 
PlLLAI V. NATARAJA TaMHIRAN. 

40 I. C. 627 = 32 M. L J. 271. 

Religious endowment — Mutt — Junior head 

— Nomination. 

The nomination and ordination of a junior 
Pandarasannadhi is the customary manner of 
providing for the line of succession. (Wallis, 
C. y. and Seshagiri Aiyar % J .) Thiruvamhala 
Desikar v. Chinna Pandaram. 

40 Mad. 177 = (1916) 2 M W- N.43 = 
34 1. C. 57 = 4 L. W- 306 = 
30 M. L. J. 274. 


Religious Endowment— Mutt— Management. 

Religious endowment— M"tt— Management 

Right of— Acquisition by adverse possession. 
Where properties are dedicated to an idol the 
fice of Dharmakartha may be acquired by 
I verse possession ; but where properties are 
ven to the head of the Mutt and vest in him 
isolutely subject to the application of the income 
certain purposes, the person who manages 
c properties on behalf of the mutt manages it on 
half of the Matadhipathi. (Wallis, C. J. and 
mniraswami Sastri, J.) ArunaCHallam Chew 
Venkataciielapathi GlRUSWAMIGAL. 

33 I. C. 216 = <1915) M. W. N. 650. 

ver ruled by the Privy Council see M LC. 288= 

/ 43 Mad. 2W J 

Religious Endowment — Mutt — Succession. 

Religious endowment — M utt Succession 


s 

\t of— Eltctim— Validity of. 

Vhcre the founder of a mutt has not proscribed 
■ rules to be followed in the selection and 
ointment of succeeding mahants the method 
heir selection and appointment depends on the 

tom or usage which has prevailed in the Mutt 
the past. An election of a mahant to fill a 
an.y in order to be valid, must be by a majority 
he persons qualified to elect and du W 
J for that purpose ; a separate election by a 
-tion of the qualified persons is not a valid 
£on Where on the occurrence of a vacancy 
he headship of the Mutt two persons, one a* 
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Succession. 

Sadak or disciple and the other as Gurubhai or 
co-disciple of the deceased claimed to have been 
elected by the dasnamhik or ten classes of mendi- 
cants as raahaot of the temple. Held , that the 
deft, being in possession of the temple and the 
properties annexed to it, it was for the plaintiff 
to prove his own right to the Mahantship before 
he could recover. (Sir 7 ohn Edge.) LaHar PURi 
v. Puran Nath. 37 All. 298=29 I. C- 724= 
19 C. W. N. 718-21 C L. J. 499 = 
17 Bom- L R. 475 = 18 M. L- T. 39 = 
29 M. L. J. 75=2 L. W. 589 = 
(1915) M. W. N.'526=42 I. A. 115 (P. C ). 

Religious endowment — Mutt— Succession. 

Mutts are of three descriptions, vis., tnaurusi, 
Panchayati , and hakini. (1) In maurusi mutts, 
the office of chief mahant is hercJitary and 
devolves upon the cVief disciple of the existing 
ynahant who moreover usually nominates him as 
successor. (2) In Panchayati mutts, the office is 
elective, the presiding mahant being selected by an 
assembly of mohunts. (3) In ha\ini nmtts, the 
appointment of the presiding mahant is vested in 
the ruling power or in the party who has endowed 
the temple. In No. 1, the chela* succeeds and in 
default of a chela, the Gurubhai succeeds ; where 
there arc more chelas than one, the oldest general- 
ly succeeds but a junior chela may succeed if he 
be found capable and if he be selected by the 
last tnaham as his successor. (Mookerjee .and 
Beachcroft , 77*) Achyutananda Das v. Jagas- 
nath Das. 21 C. L. J, 90 =27 I C. 739= 

20 C. W. N. 122. 


— R el ighus endowment— M utt —Succession — 
Mode of appointment — Selection by the mxhant for 
the time being. 

Among Nanak Shahi Udasi Sadhus, Benares, 
as regards the appointment of a new mahant 
the custom is for the mahant for the time being to 
appoint a chosen disciple or chela, to succeed him 
on his death. {Pigzott and Walsh , 77.) Dha* 
ram Dass v. Saoho PraKash, 40 L C. 177. 

Religious endowment— Mutt— Succession. 

The succession to the gadi of a mutt is govern- 
ed by a custom and rules of the mutt which has 
to be proved in each case unless it is admitted 
by the opposite party. {Richards, C. J. and 
bundor Lai, J.) Ganoa Ram v. Ramsaran. 

34 I. C. 502. 


— — endowmcU^M tut- Succession- 

Rule of— Jurisdiction of Court— Successors. 

Nomination of a mahant must be made during 
the lifetime of the former mahant. In the absence of 
nominatum an election must be held and confirm- 
a J?ii hc “^ bour,n S mahants and sectarians. 

f ? ,1,ng t0 P rovc his installation and 

n oKcTiT? 1 ” 19 °°. t cnt,tlcd a decree against 
«n possession with or without title. The 
court cannot set aside the election made accord* 

sutSS ^ J** haS °° rlgUt t0 nom ‘ n *te a 
suc^ssor to h ,a successor. {Stanley, C. 7 .and 

Burkitt, J.) Rajdans Bharthi *. Karya Pharthi 

10 I. C. 824=8 A. L. J. 288. 

Regions endowment— Mutt— Succession 

P^ 00 w . ith a superior right can -disturb 
Mother m possession of property. So where two 


Succession. 


Chelas arc found equally entitled, the suit by one 
on a superior title will fail for want of proof. 
{Kensington and Chevis , 77*) Mangal Das v . 
Ralla Ram. 83 P. W. R. 1912 = 15 I. C. 721= 

152 P. L. R. 1912. 

Religious endowment — M utt — SitfCtssioN — 

. . .. t _ j 


Appointment oy head. 

I An appointment by the head of his successor 
though made according to usage is invalid if 
made as a compromise to gain a benefit or avoid 
a danger . Per Wallis, 7 .“Principles relating to 
family settlements do not govern cases like the 
appointment of head of mutt. Per Napier, J.— The 
appointment under a compromise is not necessari- 
* Jy bad but little defects in it may be cured if the 
appointment as a whole is in the interests of the 
institution. But where the appointment is made 
to avert a criminal prosecution of the head, it is 
bad. (Wallis, C. J. and Napier, J.) KailaSAM 
Pillai v. Nataraja Tambikan. 40 I. C. 627 = 

32 M. L. J. 271. 

[Affirmed on appeal 57 I.C. 564=39 M. L. J. 98.] 

— — Religious endowment — Mutt— Succession — 

West Coast mutts. 

Succession in the case of mutt is governed by 
the usage of the particular institution. Unlike 
the cast coast mutt the rule of succession in the 
west coast mutts, is generally based on the injunc- 
tions contained in the Smritis, i. e., to title to 
headship docs not depend upon nomination by the 
head, nor on selection by the disciples but solely 
upon the length of the period during which a 
person has been a sanyasin. According to the 
established usage of the Naduvilai Mutt in Malabar, 
a sanyasi can become a member of the Mutt by 
the ordination of the head of the Mutt only which 
a junior swami cannot do. {Ay ling and Napier , 
77 ) Narayana Baratiiigal v. Ittului Amma. 

39 I. C. 893, 


Religious endowment— Mutt— Succession. 

There is no rule of law of succession to head* 
ships of mutts. A rule must be made out in each 
particular case. Where two mutts arc affiliated 
to each other, the swami of one may have the 
right to appoint a successor if ti e swami of the 
latter dies without making the appointment 
himself. Such mutts arc called dwandaa mutts 
and numerous instances of such appointment 
cannot be expected from the nature of things. 
In a mutt the existence of a custom regarding 
succession is rtndered probable by the adoption 
of the same custom in similar matters in neigh- 
bouring mutts. {Abdur Rahim and Phillips , 77.) 
RaGHUBHUSHANA V . VlDIBARlDHI. 

34 1. C. 875. 

~ : — Religious endowment— Alttit— Succession- 

Election. 

Where the plaintiff seeks the headship of a 

mutt as having been properly elected, he must 

definitely establish that it was the custom .to 

SpiE such . ,°«ce. 1 The dictum in 27 Mad. 

thl V" ?. f nomi nation, election falls 

W nnt1lf C ih eS D apP ‘* 8 °“ ly t0 San y aB 

and not to the Parassmya Kolarn Mutt of the 

Panch Brahmans. (Wallis, C. J. and Hannay, 

SakJjSi^u^ PaRaSamaya f. Yavadra- 
, KHAHSHAK1 AMMAL, 28 1. C. 829, 


1159 


CIVIL DIGEST, 1911 — 1923. Il 60 


HINDU LAW- Religious Endowment -Mutt— HINDU LAW— Religious Endowment— 1 Temple. 

Succession. 


Religious endowment — Mutt — Succession — 

Right of trustee It cppoint successor from his 
disciples— Appointment made bj will — Rower to 
revoke. 

A trustee of a mutt who has the power of 
appointing a successor from his disciples, has, 
when he makes such an appointment by will, the 
power to revoke the same and cancel the 
appointment so made. ( Benson and Sun tiara 
Aiyar, JJ.) Sf.li.apaSwa.my v. Manikka- 

SM AMY. 11 I. C. 336 = 

(1911) 1 M. W. N. 359. 

Religious Endowment— Shebait. 

R el i gious in dowment — Slu bait — Propi rties 

acquired with income of di but ter properties — Gir 
Gossains — Custom of removal by l unch. 

Properties acquired by the shebait from the 
income of debutLr properties and treated by the 
shebait as belonging to the idol become part 
of the debutler properties. According to the 
custom of Gir Gossains the Punch can dismiss any 
Gir Gossain for drinking wine or marrying or 
becoming addicted to vice, and appoint another 
in his place. A chela may, during the lifetime 
of his Guru, become a member of the Punch. 
Succession amongst G t r Gossains is governed 
by Golia relationship and in the absence of a 
chela the nearest Gotia succeeds. [Richardson 
and Huda , 77.) Kartic Chandra v. Gossain 
Protap Gir. 66 I. C. 894=25 C. W. N. 903. 

Religious endowment— Shibail— Suit by 

manager iti his own name. 

The manager of a temple or the shebait of 
debutUr property can sue in his own name 
and there is nothing to require such a suit being 
breeght in a representative capacity. (Chaudhuri 
aiul Cuming , 77.) JOYXATH SaRKAR V. HaRI 

Mohan Das. 59 I. C- 469* 

Religious endowment — Shebait — Succession 

to office — Gossains — Custom — Ranch — Nomination. 

Succession to the office of shebait among 
Dasmani gossains governed by the rules of the 
community to which they belong. The or Jinary 
rules ‘of inheritance in their entirety could not 
apply to such persons, for although the succes- 
sion is through Chclas, any question as to pre- 
ference between Chclas (when it was not 
provided for by the Guru) might be decided by 
the usages of community and the reproentatives 
of the'eommunity were the proper persons to 
decide such matters. Although the secular 
property of a Guru might be inherited by the 
Chela succession to the office of shebait would 
be governed by the rites laid down by the 
erector of the endowment and in their absence 
by the Panch of the community who would 
naturally be the proper persons to decide the 
question what constituted grave offence or acts 
contrary to custom or usages of the family. If 
a member of the Panch is unable to attend on 
account of his illness or being on pilgrimage, the 
other members of the Panch could act. Amongst 
Got sains, if one dies, leaving no Chela, his 

nearest gotia succce Is him, the ascendant being 
preferred to descendant and if there arc more 
than one gotia of the same class the guddinasbi 


gotia is entitled to preference. Where the 
shebait was once removed from office the 
pllT. gotia stepped into his place by virtue of his 
being nearest preferential gotia according to the 
ruies of orJcr and did not require the appoint- 
ment by the Panch to the office of shebait. 
(.V. R. ChaiUrjte acd Sheep Shanks , JJ.) Amrit 
Lal Shah a v. Gossain Gaxapat Gir. 

511. C. 884 = 23 C.W.N.401. 

Religious endowment — Shebait — Position 

of -Co-shebaiis — Right of individual to his share of 
the rent. 

Co-shebaits arc not co-sharers but co-worship- 
pers and a family arrangement arrived at between 
them cannot entitle them to treat the debutter 
property as their personal property anJ to sue 
personally for their share of the rent payable to 
the idol. Joint shebaits arc for many purposes 
joint trustees. 31 Mad. 40b ; 5 C. L. J. 5u 7 Foil. 

( Uookerjee and WalmsLy, JJ .) Norlndra Nath 
Kumar v. Atll Chandra Bandorthya. 

41 1. C. 837 = 27 C. L. J.605. 

Religims endowment — Shebait — Succession 

— Rights uj founder and his heirs — Shebait, position 

• 

A shebait holds his office for life, but the entire 
estate is vcs:eJ in him, though his power of 
alienation arc qualified and restricted. The rule 
in the Tagore case is applicable to an hereditary 
endowment and the Hindu law of inheritance 
docs not permit the creation of successive life 
estates in an endowment. When the founder has 
given valid directions as to the devolution of the 
shebaitslup upon the death of the last shebait, the 
office vests in persons who at the time constitute 
the heirs of the founder proviJcd the last shebait 
has not taken it ab>olutely. 1 he rule that when 
a worship of thakoor has been founJcd the 
shebaitship vests in the heirs of the founders in 
default of evidence that he had disposed of it 
otherwise or of there being some evidence of 
usage, course of dealing or circumstances to show 
a different mode of devolution cannot be applied 
so as to vest the slubaitshif in persons, who accor- 
ding to the usages of worship, cannot perform the 
rights of the office. 35 All. '-83 (P. C.)» Exl. 
( Siookerjee and Richardson, JJ .) KunjaMaNI DaSI 

v. Nikunja Behard 20 C. W. N. 314= 

32 1. C. 823 = 22 C. L. J. 404. 


Religious endowment — Shebait — Succession 

— Dcid or endowment — Sishya Sishyanukarnux, 
meaning of. 


A deed establishing an idol directed that the 
shebaitship should follow on the death of first 
shebait, Sishy ashiihyanukarma. It was held that 
the meaning was that one disciple of the shebait 
was to succeed the other in the line of the original 
shebait and not that one disciple should be suc- 
ceeded by his own disciple. {(Jenkins, C. J • an* 
Chatterjic, J.) Goral Chandra v. ^adhoraman 
Das. 13 I.C. 329 = 16 C.W.N. 108. 


Religious Endowment— Temple. 

Religious endowment — Temple Pujarei 

Mahonudan . 
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Held, the Mahoraedan male who was also one 
of the pujarees was entitled to continue his right 
acquired by custom. The rights of receiving 
offerings and performing the du’ies of puj.iree 
which were very simple were connected and the 
MahomeJan pu jaree was entitled to both. ( u^irt, 
J.) Babu'v. Sukkha. 1923 AU. 165. 

Religious endowment— T emple-Bhullava- 

ckarya Go>wamis. 

A Ballavacharya Goswami has a specific interest 
in temple, idol and other property helJ by him 
capable of being partitioned or transferred. A 
gift by the Goswami of his interest to another 
Goswami is lawful and not contrary to the usages 
of the cult. ( Richards , C. J. and Ban. rise. J .) 

" I.C. 715. 


Gopal Lauee v. GirdhaR Lalji. 


23 I. 


Religious endowment — Temple— Right to 


worship — Jains. 

Das Jains are khatuli and are not entitled to 
perform poojas and pankshal in the Jain temple 
there. ( Richards , C. J. and Tudball , J.) Mori 
Ram v . Manday Lal. 16 I. C. 356. 


* ; — Religious endowment— Temple— Right to 

worship— Admission in sanctuary— Levy of fees from 
devotees . 

The shewaks of a public temple arc its trustees 
and managers and not its owners, that cannot 
levy fees on devotees going into the inner 
sanctuary; where the made rules fixing a 
graduated scale of fees for those worshippers who 
went inside the Sanctuary. Held, that the rules 
prescribing the pass system were illegal and ultra 
vires in so far as they imposed fixeJ fees whether 
upon the gors or the general public who were 
freely entitled to worship in the temple at Dakor. 
Kules can be made and enforced by the shewaks 
to ensure good order and decency of worship and 
to prevent overcrowding in the temple but not for 

thC 4 fr £ C right of thc P ublic t0 worship. 
naytaard. J.) Asharam Ganrat- 

LPd *’• ?C H , E D*K°Re Templh Committee. 

44 Bom. 151=65 I.C. 956 = 22 Bom. L. R. 232. 


—Parlies 1 ** 1 ' 810 "* tndmomenl ~ rem P lt —^l~Suit 

In a suit against one of the shebaits to set aside 
a daim prefeire t by him on behalf of an idol and 

2 '’ R> 58 neither the ■ Wol nor the 
other shebaits are necessary parties. (Fletcher 
and Coning, JJ.) B,t>HU Shkkar ,. KuS," 

Prasad. ' 60 I. C. 625=46 Cal. 877* 

cT^$ UgiOM 1 ^runt-TempU-ShcbaiU- 

4 # 

Co^hebaits are in some respects joint trustees- 
they form a corporate body and they must execute 


Rehg ous endowment — Temple — Removal of 

image t> u new building on the ground that the old 
temple was out of repair. 

Under Hindu Law thc manager of a public 
temple has no right to remove thc image from a 
dilapidated temple and instal ic in another new 
building much less of course when thc removal is 
objected to by thc majority of the worshippers. 
{Sfuih aJixl Crump , JJ.) Hari Raguxath v. Astaji 
Bhikaji. 44 Bom. 466 = 

56J. C. 459=22 Bom. L. R. 334. 


the duties of their office in their joint capacity. 
8 Cal. ; 11 Cal 33J ; 5 C. L. J. 527 ; 2b Mad. 
4b I ; 27 Man. 192; l3 M.L.J. 341. Cons (Mookcrji 
and £ achcroft , JJ.) Audul GaFFCR Maxdal v. 
Uma Kanta Bandit. 

24 I.C. 256 = 19 C,W.N. 260. 

Religious endowment — Temple — loot — Mu- 


tilation of — Ejfict . 

An endowment for the worship of an idol is 
not affected by thc destruction or mutilation of 
thc image : the religious purpose still survives and 
a new image may be established or consecrated 
in order that it may be worshipped as intended 
by the original founder. 37 Cal. 123; 8 C.L.J, 
3b9 Foil. ( Jenkins , C.J . and Mookcrji , J.) BuaO 
Chand .Mohatai* v. Kau Pade Chatterji. 

41 Cal. 57 = 17 C.W.N. 1013 = 
20 LC. 73 = 18 C.L.J. 347. 


- Rebgious endowment — T cmple— Servants — 
Archaka— Right to offerings — Wrongful dismissal 
by trustee. 

An archaka of a temple wrongfully kept out 
of the office by the trustee is entitled to compen- 
sation for loss of offerings during the period Of 
his exclusion though the offerings arc of a purely 
voluntary nature. A temple trustee who has 
wrongly cxcluJcd an arch aka from thc temple 
cannot plead (hat the archaka should mitigate 
his claim to damages by. promptly challenging 
its propriety in court. (Oldfield and Phillips , JJj 
Bala Subramaxia Sastri v. Ponnuswami AiyaR. 

26 M. L. T. 259 = 10 L. W. 305 = 
541. C. 721 =(1919) M. W- N. 707. 


Religious endowment — Temple— Servants — 

Archakas— Position of. 

A temple archaka is not justified in disobey- 
ing the orders of the trustee regarding thc 
showing of honours to the Ubayakars of the 
temple on the ground that he has not been paid 
his usual perquisites. ( Uakeiceil and Odgers % 
JJ.) Niu Raxcaswami Modauar v. Kari 

KitlSHXAX BaTTACHARIAU. 

54 I. C. 281 = 10 L. W. 616, 


Religious endowment— Temple— Communal 

temple — M ajurity — Dec isioti , 

Where a village temple is owned in common 
by the villagers, the right of management of thc 
temple and its properties vests in thc inhabitants 
of the village as a corporation. The decision of a 
majority of the villagers in a meeting duly convcn* 
ed, binds the minority in all matters connected 
with thc management of thc temple. (19l8) M. 
W. N- 595 Rel. ( Seshagiri Iyer and Moore , JJ.) 

^ N Sif T i SU ? B c?4 p i TTR ^ v • Ayyathurai. 

37 M. L. J. 554=54 I. 0. 202 = 26 M. L. T. 364. 


Religious endowment— Temple— Public or 

Private — Dedication — How proved. 

Worship by the public, contributions by thc 
P. u ^‘ c ‘emplc buildings, installation of stone 
idol by the founder, conducting of regular proces- 
sions of images ui public streets and recognition 
by public servants as a public temple 
indicate ded'cat.on and thc temple is a 
pubhc religious endowment Founding by a pri- 
uncontrolled management in the 
family of the founder, existence of a tomb of the 

founder in the vicinity of the shrine, performance 
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of pup to the im igc of the foun ler or his dcs:en* 
Jams, t ne foun Id 's family members being pujaris 
restrictions on promiscuous entrance into the 
shrine and contributions by the members of the 
family do not necessarily militate against a public 
dedication. (Sadnsiva Iyer, Scshagiri Iyer and 
Burn , JJ.) Subramanya Iyer v. Lakshmana 
Goundan. 

(1919) M W. N. 899 = 54 I. C. 177 = 

27 M. L. T. 11. 

Religious endowment — Temple — Scrvan — 

Trustee's authority — Suspension of Archaka for an 
unreasonably long period— Interim order treated 
punitive without notice to archaka— Damages for 
wrongful suspension — Liability of temple funds . 

Trustees of a temple arc entitled to make an 
interim order suspending a hereditary archaka 
pending enquiry into his conduct (even though no 
notice is given to him) if such action is urgently 
required in the interests of the temple. But if the 
inquiry is not hclJ within a reasonable time after 
the interim order or if the interim order is convert- 
ed into a punitive order without notice to the 
archaka it becomes illegal and invalid and the 
archaka can sue for damages. Held , that the 
trustees in suspending the archaka having acted 
on behalf of the temple and in what they conceived 
to be the best interests of the institution, the plff. 
was entitled to recover the damage decreed to him 
from the funds of the temple. 35 Mad. 731 ; 40 
Mad. 177; 41 Mad. 3S7 Ref. ( Phillips and 

Krishna n, JJ.) Chakrayarthi JaGa.nnatiia- 
CHAR1AR V. SSHNU BhaTTACHARI A R. 

42 Mad. 618 = 36 ML. J. 361 = 
51 1. C. 863 = 11919) M. W. N. 240. 

RcTgious endowment— Temple — Right to 

worship — Persons inti re sled — C. P. Code , S. 92. 

Per Abdur Rah. m, J . — (the majority contra.) In 
the case of a temple or mosque persons entitled to 
attend there for purposes of worship and devotion 
are presumably the beneficiaries intended by the 
founder. A mere right to worship is an interest 
sufficient for a relator under S. 92, C.P.C. (Abdur 
Rahim , Oldfield and Coutts-T rotter , JJ.) Rama- 
CHANDRA lYHR V. PaRAMF.SHXVARAN MUNBU. 

42 Mad. 360 = 36 M.L.J. 396 = 9 L.W. 492 = 
(1919) M.W.N. 370 = 50 I.C. 693 = 25 M L. T. 304. 

—Religious endowment — Temple — Village 

temple — Temple properties owned by villagers — 
Award on the scheme of management— Decree, 
whether alterable by majority— Position of managers. 

The law regulating members of a chit fund 
does not apply to a community who own the 
properties of a village temple, since it more re* 
scmbles corporations who>c law applies to it. 
Where a corporation consists of an indefinite 
number, the decision of the majority of the persons 
present binds the minority but where the number 
is definite only the major part of the whole 
number can bind the minority. This rule applies 
in India to fluctuating communities like the caste 
of a village. (Abdur Rahim and Napier, JJ.) 
YeGNARAMA DlKSHITAR V. GoPAL P ATTAR. 

41 l.c. 738 = (1917) M.W.N. 595. 

Religious endowment — Temple — Trustee 

Duly of. 

The trustee of a temple is bound to receive 
the money to perform a festival from whomso- 
ever it may come. 6 Mad. 151, Foil. (Ay ling 


HINDU LAW— Religious Endowment-Temple. 

and Stshagiri Aiyar , JJ.) Punkajammal v. 
Secretary ok State. 40 Mad. 1108 = 

32 M. L. J. 237 = 5 L. W. 346=40 I. C. 516 = 

21 M. L. T. 411. 

Religious endowment — Temple Trustee- 


Powers of. 

A trustee has freehold in his office and the 
temple property is vested in him. He must 
manage the estates and control the Devasthanara. 
He can be removed from office for good and 
sufficient cause. He is responsible for the 
beneficiaries for its money and is liable for loss 
from neglect of trust. He is not bound to invest 
the funds of the temple at the direction of the 
Committee. (Sa'Usiva Aiyar and Napier, JJ.) 
Sundara Rama Sastri v. Anantha Krishna 
Naidu. 38 I.C. 695 = 5 L.W. 672. 

Religious endowwent — Temple — Public or 

pi ivate— Tests, 

The facts that a temple is (1) open for public 
worship, (2) that the rites and ceremonies arc such 
as arc observed in public temples, (3j that inam 
lands have been granted to the temple constitute 
strong evidence fits public chai actcr. 24 Mad. 
243 ; 30 I. C. 822 Foil. The facts that a temple is 
used for caste meetings and that monies of the 
temple have been ipent on various objects tending 
to promote the benefit of the caste, docs not of 
itself prove the temple to be the pr.vate property 
of the caste. (Wallis, C. J. and Phillips, J.) 
Mlthiaii Chetty v. Periannan Chettv. 

34 I.C. 551=4 L. W. 228. 

’Religious endowment — Temple — Temple 

Committee — Powers of — Trustee — Government con • 
trot — Value of. 

The temple committee must show that the right 
of appointing trustees in respect of a particular 
temple vests in them. Evidence that the Govern- 
ment officials exercised supreme control over the 
management of the temple is not enough. Nor is 
the fact that the Government have often appoint- 
ed trustees as representing the sovereign power 
enough to clothe that temple committee with the 
power to appoint trustees. (Sa ikaran Nair and 
Oldfield, JJ.) ParamaNayaoam Pillai v. Ambala- 
vana Pandara Sannadhj. 28 C. 833. 

2 L. W. 371= 

Religious endowment— Temple — Mode of 

worship — Right of worshippers — Recitations — 
Conjeeveram temple . 

Only one manthram can be recited in a temple 
on all occasions when pu;a is performed and that 
by the mirasidars and the recital of a different 
manthram by others during worship will bean 
unlawful interference. But any sect of worship- 
pers may consistently with the equal right of 
other worshippers repeat any appropriate man • 
thrams out of personal devotion. In the Conjee* 
varam temple during procession sect othenthari 
the Vadagalai mirasidars are not entitled to inter- 
fere with it and form a Goshti in front of the idol. 
iSankarcvi Nair and Oldfield, JJ) Tikumalai 
Eechambadai V. Rayadukgam Krisi^aswami. 

28 I. c. 604 = (1915) M. W. N. 281 . 

Religious eudowmtnl — Temfle Duty of 


trustee to receive offerings from worshipers 
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• by a Court of Justice. No notice is required for 
; an ad interim suspension pending enquiry into a 
j complaint aguinst a servant entitled to hold office 
during good behaviour or for life. Where the 
order of suspension passed on an a*chaka by the 
truiice is not passed as a punishment for an 
offence of which he is found guilty but was ad 
j int.rim preventing him from performing his office 
pending the investigation of the charges of mis- 
conduct against him, the order of suspension is 
not invalid simply because it was passed without 
notice to the arehaka. 21 Mad. 179 Expl. and Dist. 
In any event the court will not set aside the order 
of suspension, where after inquiry, it has been 
found that it was proper and justifiable under the 
circumstances. (Benson and Swuia r a Aiyar , JJ.) 
SCSHADRI AlYANGAK V. RaXC.A BHATTaR. 

35 Mad. 631= 21 M. L. J. 580 = 
10 I. c. 548-10 M. L. T. 14. 


Trustees of Hindu temples will be acting 
contrary to their duty if they refuse to accept 
voluntary contributions offered by devotees 
for performance of new Pujas and festivals, pro- 
vided they arc not inconsistent with the object 
of the institution and the requisite • funds are 
forthcoming from the devotees. 23 Mad. 298 
Foil. (Sadasiva Aiyer and Hun nay 9 JJ) 
Amritheswara PaNDITHAR v. Murugappa 
Chettiar. 27 I. c. 836 = 2 L. W. 127. 


- Religions tndyjjmtnt — Temple —Right of 
worship in — Sadr as — Burden of prof. 

Temples are intended for the worship of all 
castes of the Hindu religion. A person wishing 
to restrict a Sudra from proceeding beyond 
Dwajhasthambham must prove the usage of that 
temple that a particular individual or a community 
is prohibited from going beyond Dhwaj Raseham- 

ba. {Sarfajf'va Iyer and Tyahjt , JJ.) GopaLa Moopa 

v. Nara Subramania Iyer. 

27 M L J. 253 = 1 L.V7. 675 = 
26 I. C. 7 = (1914) M. W. N.822. 


"Religious endozom nt — Temple — Trustees— 
Power of Temple Committee to appoint— Additional 
trustees — Civil Court— Jurisdiction — Trusts Act 
S. 49. 

A power to appoint an additional trustee, if not 
in variation of the scheme of management of the 
temple, is vested in the Temple Committee as the 
successor of Board of Revenue and is inherent in 
their power of general superintendence. Where 
no person is deprived of his freehold office a 
Temple Committee is not bound to show that the 
appointment was for just and sufficient cause. 
The only limit to their discretion is by an analogy 
to S. 49 of the Trusts Act. A civil court has 
jurisdiction to decide if this discretionary power 
has been properly exercised. 3 M. H. C. R. 334 ; 
21 Mad. 179; 17 Mad. 212$ 5 M. H. C. R. 53 ; 6 
Mad. 54 Foil. ; 34 Mad. 375 ; 34 Mad, 333 : 29 
Mad. 534 Dist. (Saiasiva Iyer and Napier, JJ .) 
Tiiiruvf.noadatha Iyengar t>, Poxnappa Iyengar. 

38 Mad. 1176=25 I. C. 965 = 
28 M. L. J. 209 


Religious endowment— Tempit— Honours — 

Infringement— Injunction. 

Civil Courts have jurisdiction to determine the 
order, of precedence in the distribution of honours 
to a temple and to protect by an injunction persons 
having a right to the first honours from such right 
being infringed by others entitled to the honours 
subsequently The Civil Courts will respect the 
Jong established usage of the institution though 
it may be an innovation on the established usage. 

a " d Ayli ” e ' 77 Sosu Balla 
Chariar v. Thiruvenkatachariar. 15 1 . c. 409 . 

——Rtlgiitu endowment T em fie — Servant- 
Trustees right— Interim suspension oi arehaka Pend- 
ing inquiry tnto misconduct— Suspension without 
notice, if valid— Jurisdiction of Civil C urt. 

The position of an hereditary arehaha who is 
s' 1 ™ 1 a temple in reUnn to the 
trustee, that » 'representative of the temple is 

d fferent from the position in which the trustee 
stands to the Temple Committee. A hereditary 
can dismissed by the trustee, but only 
tor good reasons whtch are liable to examination 


Religious endowment— Temple— Manager- 

Powers of mjh unt. 

If a temple is built for public worship and is 
used as such, the facts, that the worship is per- 
formed by a member of the public and it has 
received further grants from the public and it has 
been declared as waqf in previous litigation, suffi- 
ciently indicate that the temple was a public dedi- 
cation. The mohunt is not therefore the absolute 
j owner thereof and cannot alienate the property 
I but for necessity. The surplus income must be 
used as accretion to the trust property. [hanhai 
ya Lai, A. J. c\) Gal ri Nath Kakaji*?. Ram Na_ 

■***■ 60 1. C. 467=7 0. L-J. 643 

— — Religious endowme t-Temfle-Shebait— 

Position of— Transfer oj office— Void. 

The trustee of a public religious endowment 
cannot alienate his office and duties or the annex- 
ed trust property by sale or g.ft so as to create a 
valid title in the transferee. He cannot also crea- 
te life-interest in favour of the donee in respect of 

I ‘ r : ght - k HC h3S n ° beneficial Merest 
beyond what may be expressed in the trust and 

has no powers of alienation beyond what mav be 

neccssarv or beneficial for the purposes of the 

trust. (Miller, C.J. a nd Mulltck, J ,) N ATH k 

Pi'Jari v. Radha Besode Naick. * ’ ™ 

3 P. L. J. 327=4 P. L. W. 283=47 I. C. 290 = 

1918 Pat 247. 

— —Religious endowment — Temple — Transfer 
of worship — Public policy . 

th f. ca * c °J CVery ancient temples the 
presumption is that the founder in making his 
delegation o the powers of worship to certain 
persons intended that the powers should remain 

'" hc £i han<ls for . the K°°J of the temple and 
tlic public convenience and that the delegation 

by such persons of their powers to others is 
against publ.c policy. (Sharfu.Uiu and Roe, Jy \ 

PONCHA V. bl.NDKSWARI. 37 J Q 

“ —Religious endowments— Temple— Public ™ 'a 
P rivate temfU-Distmawn. ^ and 

fnr V n.?w- the ' S an ancicnt one established 
for public v or.hip and the offerings general 

of a more or less permanent character 

temple is a public temple. Where half Vhi . 

of land was given to a priest and the L cp e Cl 

was bought and a temple built out S Du wL 

subscriptions it was a public temp?/. P The 
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adverse acts of the priest of a temple cannot 
alter the real nature of the property attached to 
it. (Haywarl, A. J.C.) Oseri v. Bava Bala* 

mukandas. 24 I. C 712 = 7 S. L R. 123. 

Religious Endowment— Trustee. 

Rehg ous end turmoil — Trustee — T emple — 

Righ.s o ' — Gencal ant purl cular trustees — Limita- 
tion — Adveur possessi r. . 

The endowment property may consist partly or 
wholly of a right to enjoy the revenues of 
property in the possession of the persons who 
have t he right and the duty to manage such 
property, collect the income and hand it over when 
collected to be used in the proper manner for the 
purposes of the endowment. Such persons may 
even have certain rights of apportionment of the 
revenue so handed over by them. There may 
be a general trustee of the whole endowment 
including the revenues when so collected and 
handed over. But in su;h a case the general 
trustee is not entitled to possession of properties 
out of which that pjrtion of the revenue came. 
His rights do not commence until after the 
collection of the revenues by those who are in 
pos>cssion. An idol may have not merely a 
general trustee but also other subordinate 
representatives having the right to manage 
certain special portions of the property and pay 
over the income so collected to the en Jowmcnt 
and even to some degree control its use. Such 
rights are not inconsistent with the existence 
of a general trustee but they are fatal to his 
claim to possession of properties from which 
those revenues were derived. For purposes of 
limitation the possession of such subordinate 
representatives will be held to be adverse to 
that of the general trustee. ( Lord Moulim). 
Ambalavasa Pandara Sannidhi Avargal v. 
5ri Mef.nakhsi Slndareswarar Devasthaxam 
of Madura. 

43 Mad . 665 = 47 I. A. 191 = 18 A. L J. 594 = 
2 U. P. L. R (P. C.) 95 =39 M L. J. 50 = 
29 M. L. T. 83 = 12 L W. 212 = 561. C.730 = 

119211 M. W. N-lLiP. C.) 
[Affirming on appeal 26 I C. 811 = 

28 M. L. J. 217 ] 

Religious endowment — Trustee — Powers of 

—Leasing — Law applicable to— Usage— Sot repug- 
nant to purpose of tndowmtut . 

Where there is no deed of endowment for the 
coming the rules according to which the endowed 
property and its income arc to be dealt with in 
order to carry out the intention of the original 
donor can only be ascertained by inference from 
the practice proved by tbc evidence to have been 
followed in the particular case. 43 Cal. <707 Rel. 
But the rules must not be inconsistent with or 
repugnant to the purpose of the endowment. 
Presumably the founder of an idol intends it and 
its worship to be perpetual. A rule therefore 
which authorised the shcbait at his will and 
pleasure to alienate the dedicated property so as 
to starve the idol and its worship would be so 
repugnant to the whole purpose and object of the 
endowment that it could not be held to embody 
the original cnJowcrs intention. A permanent 
lease of temple properties by the trustee of a 


temple is in the absence of unavoidable necessity 
not binding on the temple or the successors of the 
trustee even though the rent reserved was ade- 
quate at the time. (Lord Atkinson.) Palaniappa 
Cheity v . SrebmaTh Oevasikamasi Pandara. 

40 Mid. 709 ^ 21 C.W.N. 729 = 
15 A.L J. 435 - 1 P L W. 697 = 33 M.L.J. 1 = 
19 Bom. L.R. 567 = 22 M.L.T. 1 = 
(1917) M.W.N. 507 = 26 C.L.J. 153 = 
6 L.W. 222 = 39 I.C. 722 = 44 I. A. 147 (P.C.) 

Religious cn&mnurU — Trustee — De facto 


manager— Mortgage by , when binding on successor. 

On the death of a mahant cf a math two 
chelas disputed the succession and one of them 
executed a mortgage of the math properties to 
the plaintiff. Afterwards they effected a com- 
promise which did not refer to the payment of 
this mortgage debt. The mortgagor died and 
the plaintiff brought a suit on the mortgage 
ag » nst the other chela who had succeeded to the 
math. Held that as the plaintiff was aware that 
the property which the mortgage bond purported 
to charge belonged to the math and also that 
the mortgagor had not succeeded in establishing 
his title as mahant, his suit on the mortgage 
could t not stand. (Lord M acnaughten.) Madho 
Prasad Ra.mratan’ Gir. 

15 C. W. N. 833 = (1911) 2M- W. N. 66 = 
14 C. L. J. 264 = 13 Bom. L. R. 780 = 
21 M. L. J. 933 = 111. C. 507 = 
10 M. L. T. 481 (P. C-). 

Religious endowment — Trustee — Powers 

of— Commutation of services inti money rent— When 
subsequent manager can ini- r fere with it. 

Where the defendant held lands belonging to 
a temple at half the Government rate and was 
also liable to render certain personal services 
and a manager commuted the rendering of 
personal services to payment of a rent of I 
rupee in a suit by the subsequent manager to 
l cancel the commutation. H*id that the power of 
the manager of a temple being similar to that 
of a manager of an infant heir.it was incum- 
bent upon the defendant to sh« w the existence 
of some special circumstances of necessity 
justifying the arrangement which was made 
, between him and the former manager. ( Chatter * 
jee and Sewbould . JJ.) Svhm DaTta Sarma 
Bolai V. Ek ADAH i a Koch. 39 I. 0. 

Religious end ner merit — Trustee — Decree 

against — So personal liability. 

Where a decree has been passed against a per- 
son in his capacity as shcbait execution can be 
taken out only against the property of the endow- 
ment in his hands. (Monkerjee and BeachcroJt t J j) 
Upendranath v . KUWM Kumari DaSi. . 

42 Cal. 440 = 20 C- L. J. 485 = 
27 I. C. 323 = 19 C. W. N- 520. 

■ Rtliginut endowment — Trustee— Mahant— 


Denial f-WM nature of the Property attached to 

temples unfit t> continue in the '•jfiee— Removal ■ 

If a mahant denies the wakf nature of the pro- 
perty attached to the temples and sets up an 
adverse title to it. this.alonc is sufficient to render 

him an unfit person to continue in the office ottn 
mahant, and liable to removal on institution of 
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proper proceedings for the same- {Broadway and 
Brashtr, yy.) Bawa Ajuohu Das*. ^okho 
Malik, 

R cligious endowment— T nuti c— Trans ft r 

of right. 

In the absence of a custom, a gift of the right 
of management of a Bunga for the personal gam 
of the donor is invalid. 27 Mad. 192 Dist. ( Scott - 
Smith and Broadway, JJ-) Giial Singh v. Sim- 
jan Singh. 54 I. C. 955-146 P. R. 1919. 

Religious endowment— Trustee— Removal 

— Grounds . 

When a person has been managing a public 
temple and its properties after his father for a 
long time, the inference is that the community i 
has accepted him as his successor. Unless he is » 
guilty of misconduct, he cannot be evicted from . 
the temple or the management of its properties, 
(Rattigan, C. J.) Ghungar Mal v. Cha * d t ar 
KAR. *0 I- C. OM. j 

Religious endowment— T rustee—Di bis— If 

a charge on income of the temple . 

If a debt is incurred by the manager of a 
temple personally for a temple necessity, it docs 
not create a charge on the temple revenues nor 
docs it bind his successor in office. (Le Rossignol , 
7.) Fakira Shah v. Brij Lal. 

19 6P.W.R. 1917 = 391.0.381 = 

20 P. L. R. 1917. 

Religions endowment— Trustee— Pronote by 
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—Personal liability. 

A person drawing a bill or making a note as 
trustee of a charity or a temple, is not acting on 
behalf of a principal and is personally liable on 
such bill or note. 32 M. L. J. 259: 17 M. L. J. 
615; 26. I. C. 355 Foil. (Wallis, C. J. and 
Spencer , . J.) Palaniappa Chettiar t». 
Shanmugam Chettiar. 

41 Mad. 815=8 L. W. 317= 
35 M. L.J. 90 = 49 I,C.23 = 
24 M. L, T. 51. 

Religious endowment— Trustee — Accounts— 
Duty la keep separate accounts for trust fluids and 
private property— Mixing up — Onus. 

Trustees are bound to keep separate accounts 
of their dealings with the trust property and 
with their private property and to maintain 
accounts of all loans taken from one property 
for the benefit of the other. Where the ques- 
tion is as to the ownership of the properties 
purchased by the trustee, and it is not known 
that the purchase-money came from private 
funds, the properties will be held to belong to 
the trust. Where it is clear that the funds of 
the trust and private funds of the trustee have 
not been kept distinct in the accounts but have 
been mixed up together, the onus is upon the 
trustee to prove that the property purchased by 
him belongs to him and not to the trust, 
( Wallis , C. J. and Spencer , ?.) SubbaraYa 
Chetty v . SubraMania Iyer. 

48 1. C. '833 =(1918) M. W. N. 786. 


: Retigious endowment— Trustee— Permanent 

tenancy— Occupancy rights— Creation of. 

clothe case q{ lyqtwar* l^ndsowncij, by a Hindu 
temple, its trustees have no power to confer occu. 

Vol. IQ. C. D. — 74 


p-tney rights upon tenants of the temple and theic 
can be no presumption in favour of a permanent 
tenancy from the mere length of possession , 
hereditary succession and transfers of the balding 
without any objection by the trustees, (ivui/is, 
C. J. and Sa.lasiva Aiyar. y.) Mt-'NA. Muua^imao *, 
Me thu Alagappa Chettiah. 23 M- L. T- Ibl = 
7 L. W. 380 = 44 I- C. 394 = 34 M. L. J. 234. 

Religious endowment— Trustee— Dents of— 

Rights of creditors . 

A temple is a permanent religious charity, 
carried on for the benefit of the present and 
future worshippers and its property should be 
preserved intact in order that the existence of the 
charity may be continued and its income alone 
should be applied by the Manager or Dhnrmakarta 
in the administration of the charity. 40 Mad. 709 
Rcl. A creditor who has sold certain tire-works 
to the trustee for the purposes of the temple can* 
not obtain a decree against the temple funds. A 
purchase of fire-works is not necessary for the 
performance of the trusts. {Bakewell and Kttmara - 
swamy Sastri. JJ.) Adi raja Arsu v. Shf.ii; 

By dak Sahfb. 34 M. L. J, 358=44 I. C. 815 = 
23 M. L. T. 278=11918) M. W. N. 331. 


Religious endowment — Trustee— Co-trustees 

— Delegation of management. 

Where, in accordance with the usual practice of a 
temple, the managing trustee in his turn leases 
out temple properties in the name of both trustees 
and the other trustee docs not object to the 
arrangement, the lease is binding on the temple. 
(Spenct> and Krishnan, JJ .) Manickam Pillai v. 
Ratnaswami Nadar. 11917) M. W. N. 837 = 

43 1. C. 210 = 6 L.W. 689 = 
33 M. L. J. 684. 


Religious endowment — Trustee — Debts- 


Personal liability. 

A succeeding trustee should not be held respon- 
sible for antecedent mismanagement and he would 
be justified in charging the temple with tbe debts 
incurred by his predecessors ; where the income 
of the temple was sufficient to meet the current 
expenses the trustee is personally liable for debts 
incurred during his term of office, (dy/iwj and 
Seshagiri Aiyar, JJ ,) Visyanatha Pandara San- 
nadhi t\ South Indian Bank, Tinnbvf.i.ly. 

42I.C. 609 = 6 L. W.712= 
(1917) M. W. N. 879; 

Religious endoivmcnt — Trustee — Compromise 

— Duty of Court— Private Devaswom —Mortgage— 
Modification of terms — If creates new mortgage. 

The trustee of a private devastuom sued to se< 
aside a mortgage created by his predecessor and 
effected an unregistered compromise deed reducing 
the mortgage amount and releasing certain items 
of the mortgaged property from liability, some of 
the junior members of the kovilagom subsfcqucntty 
brought a suit for possession of the mortgage 
properties on the ground that the mortgage did 
not bind the devaswom. Held , that the pluintitT’S 
suit was maintainable, that the compromise in the 
prior litigation was not binding on the devasttrom 
in the absence of proof that it was effected bon a 
fide and for necessity; and that the mere fatrt thkt 
the mortgagee withdrew, a. lnQtf .portion.. ol. ilia 
original claim would not validate the compromise 
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unless the prospects of the contest regarding the 
balance were shown to be unfavourable to the 
devaswom . The compromise did not extinguish 
the original mortgage but was merclv an arrange- 
ment whereby the mortgagee released certain 
rights in favour of the devaswom and as such need 
not be registered. (Oldfield and Sadasiva Iyer, 
jj.) Ravi Varma Rajah v. Ramasubramania 
Pattar. 4 L. W. 576 = 31 M. L J 733 = 

37 I. C. 692 = (1916) 2 M. W. N. 312 


Religious endowment — Trustee — Powers of. 

Though there arc no statutory provisions deal- 
ing with charitable trusts in India, the rules laid 
down in the Trusts Act may be followed as a 
guide. ( Abciur Rahim and Phillips, JJ.) Sub 
Ramania Iyer v. Prayag Dosjee Varu. 

331. C. 677. 

Religious endowment— Trustee— Dismissal 

— Sanction of Committee. 

If the manager of the Temple Committee sent 
proposals to dismiss trustee to the other mem- 
bers and even before receiving replies thereto, 
he informed the trustee that he had been dismiss- 
ed, it does not operate as a dismissal. Such a 
matter cannot be done merely by the circulation 
of papers without giving the trustee an opportuni- 
ty* 0 explain his conduct, and without enquiry. 
(Wallis, C. J. and Phillips, \J.) Ponnambala 

PlLLAt V. MuTHU CHKTTIAR. 

(1916) 1 M. W. N. 181=33 I. C. 52 = 

30 M. L. J. 619. 

“ —Religious endowment — Trustee — Co-trustees 
— Majority— Powers of. 

The majority of a body of charitable trustees 
can legally bind the whole body. A few only 
of the trustees without any authority from the 
entire body cannot discharge third parties from 
payment of their dues to the trust. (Spencer 
and Coutts-Tr otter, JJ.) Nethiri Meson 

Copalan Naik. 39 Mad. 597 = 2 L. W. 714 = 
29 M. L. J. 291 = (1915) M. W. N. 586 = 
•30 I. C. 713 = 18 M. L. T. 220- 

Religious endowment— Trustee— Reimburse- 
ment — Lien fur out-of-pocket exlenses — Dc facto 
trustee— Trusts Act, S. 32. 

Trustees of public charitable endowments have 
no larger rights against the trust property for ex- | 
penses incurred in connection with ihe trust than 
are recognised in the case of private trustees by 
S. 32 of the Trusts Act. In the case of cither 
private or public trusts, the court is not bound to 
leave the trust estate in possession of a person not 
entitled to the character of a trustee, merely be- 
cause he has expended money on it while acting 
as a trustee. Where possession is attempted to 
be retained by such a person on the pretext of 
improvements, the court should direct him to 
deliver possession directing compensation to be 
determined on taking accounts. (I Wallis , C, J . 
avd Coutts-T rotter, J .) Narayanan v . Laksh- 
manan. 39 Mad. 456 = 

29 I.C. 1 = 23 M.L.J. 571. 


Religious endowment — Trustee — Reimburse- 
ment— Out-of-pocket expenses — Money spent on 
litigation— Right to reimbursement — Nature of right 
— Limitation Act , Art , 120* 


HINDU LAW-Religious Endowment-Trustee. 

A trustee of a public trust has a first charge on 
the trust properties for the purpose of reimbursing 
himself for advances properly made for the trust. 

Art. 120 of thcLimitationAct is the article applicable 
for the recovery of monies spent. His right to 
sue for such monies docs not accrue before 
the date on which he is judicially declared to be 
no longer a lawful trustee or perhaps till he is 
dispossessed of the trust estate in pursuance of the 
judicial declaration. The expenses of a suit in 
which a person posing himself to be a trustee un- 
successfully resists another's right to be the trustee 
cannot be allowed as a proper charge on the trust 
property. Per Seilasiva Iyer, J.—A trustee has 
not only got a right to reimburse himself out of 
the rents and profits of the trust property, but 
has also a charge thereon including the corpus 
which can be enforced only by an order prohibit- 
ing any disposition of the trust property without 
previous payment of out of pocket expenses pro- 
perly incurred by him. A person who is de Jacto 
trustee, but who bona fide thinks himself to be 
de jure trustee, is entitled to reimbursement of all 
expenses properly incurred by him just like a 
trustee de jure. Even a de facto trustee ora 
trustee de son tort is entitled to be reimbursed for 
all the necessary expenses. Of course, the 
accounts of such a trustee de son tort may be liable 
to be subjected to a more severe scrutiny than 
those of a lawful trustee. A trustee is entitled to 
remain in possession till he is . reimbursed in 
respect of all proper charges incurred by him. 
[Miller and Sadasiva Iyer, JJ,) Kaliiia Maveil- 
vi ja v. Soran Bibi. 38 Mad. 260 = 

231. C. 290 = 28 M..L- J. 347. 

Religious and charitable endowment - 

Trustee — Promissory note — Personal liability. 

Where in a prom ssorynotc the makers des- 
cribed themselves in the body as the manager and 
agent respectively of Abh .shekel Kattalai and 
executed the note also in their clrractcr as such 
manager and agent, they are not personally liable 
thereon. 25 M. L. J. 425. Chapman v. Smethurst , 
(1909) 1 \. B. 927 Foil. (Sadasiva Aiyar , J.) 

SfNDARESA GCRUKKAL V . SaMBASIVA IYER. 

28 I. C. 93 = 2 L. W. 183. 


Religious endowment — Trustee — Reimburse ' 

ment — Out* )f pocket expenses — Right to. 

A trustee is entitled to be reimbursed for the 
moneys spent on litigation bona fide believed to be 
in the interests of the trust, provided the trustee 
has not been guilty of laches or misconduct. He 
can take out of the trust-funds whatever he has 
been obliged to spend to defend or c>tabii>h his 
right as trustee, but a tiustcc not entitled to the 
office cannot claim that right. (Denson cuid 
Sadasiva Aiyar , JJ.) Subramania Aiyar alias 
Piciiu Aiyar v. M Subba Naidu. 

25 M. L. J. 452 = 21 1. C. 421 = 
14 M. L. T. 437. 


Religious endowment — Trustee — Co trustees. 

Co-trustecs can so arrange amongst themselves 
as to enjoy different portions of the trust property 
subject to accounting for the income for purposes 
of the trust. The obligation to discharge duties of 
the trust'will, however, remain jointly on all of 
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them. (Benson and Sundara Aiyar, J'f-) Raja 
Ram v. Ram Boy. 24 M L- J. 75 = 

13 M. L. T. 106 -18 1. C. 77 = 
(1913) M. W, N. 176. 

endowment— T ruslee -~P ernuincnt 

lease— Presumption. 

A presumption cannot be drawn in favour of 
what offends against legal principles ; so a pre- 
sumption of permanent tenancy cannot be applied 
to debutter property because the creation of a 
fixed rent would be a breach of duty in a 
shcbail. 13 W. R. 28 P.C. Rel. on. ( Jenkins , 
C. J. and Chatterjee , J ) SatyaSRi Ghosal v. 
Kartik Chandra Das. 15 C- L J. 227- 

13. 1. C. 596-16 C. W. N. 418. 

Also see (1) 44 I. C- 894. 

(2) 41 1. C. 783. 

(3) 45.1- C- 942=41 Mad- 709 (P. C.). 

(4) 59 I. C. 241= (1920) M W. N. 532. 

Religious endowment — Trustee— Removal — 

Hereditary trustee. 

Removal of one trustee from a hereditary 
trusteeship, does not act as a forfeiture and his 
heir will come in his place personally, 'if major or 
through a substitute, if a minor, as long as his 
minority lasts. (Benson and Sundara Iyer , JJ.) 
Venkatachala Pillai v. Taluk Board, 
Saidapet. 34 Mad. 375 = 

(1911) 1 M. W. N. 304=10 I. C. 301 = 

21 M. L- J, 305. 


Religious tudowmeni — Trustee — Alienation 

by manager — Duty of alienee — Necessity — Burden of 
proof \ 

A mortgage of trust property i by the mahant 
effected after the creditor had satisfied himself 
as to the existence of necessity is enforceable, 
and the creditor need not show that the money 
was actually applied for the purpose for which 
it was borrowed. ( Daniels and Wazir Hassan , 
A . J . Cs.) Duroa Bharati v. Nageswar Nath. 

601.0.544=23 O.C.320. 

— Religious endowment— Trustee — Powers of. 

A trustee of property devoted absolutely and in 
perpetuity to religious purposes, has no beneficial 
interest in it beyond what he is given by the 
express terms of the trustee. (Stuart a)id Kanhaiya 
Lai, A. y. Cs.) Sitaramji v . Jadunath Singh. 

24 I. C. 72=1 O.L.J. 204. 


Religious Endowment-Trusteeship. 

r 1 ■■ • Religious endowment — Trusteeship— Right 
to private and public trusts — Intention of donor — 
loam grants— Evidence. . . 

With regard to private charities such as endow- 
ments for the support of the family idol, the law 
is that if there is no contrary provision in the 
original grant, the right of management passes to 
the natural heirs of the original granteeand if there 
be no other arrangement or usage and no scheme 
settled by the court, will be exercised by the 
managing member of the family before partition 
or in turns by the several heirs after partition. L, 
R. 33 1. A. 139 Ref, Q were .— Whether the same 
rule applies to public charities such as lands 
endowed for charitable purposes by a sovereign 
ruler. Certain lands had been granted in inam 
(bythe Rajah of Tanjorc) to the royal priest for 

i 


HINDU LAW— Religious Endowment -Trustce- 

the purpose of conducting the charities of a f ood 

chatram near the tomb of the first prie 
an agraharam by building houses round about t c 
holy place. The grant was confirmed b > zne 
British Government by a title-deed to the ma “ a 8* 
for the time being of the charity and his successor 
without any mention of his personal name. «■»<*. 
that there was sufficient indication m the docu- 
ments and the surrounding circumstances or 
case that a devolution of the management ot tne 
heirs of the original donee was inconsistent witn 
the purposes of the founder when he created the 

endowments ; (2) and that the management would 

therefore vest only in the person who for the time 
held the office of royal priest and head of the 
mutt. 2M. H.C.R. 19; 20 r.om. 49o Appr. 

IV alt it Phillimorc .) Ski SethCRamaSwamiak ». 

Sri Mbkuswahiar. 41 Mad. 296 = 7 L. W- 22- 
43 1. C- 806 - 4 P. L. W 91 = 34 M- L. J. 130 = 
16 A.L J. 113=27 C.L. J.231= 
22 C. W. N. 457 = 20 Boat. L. R. 514 = 

45 I. A- 1 (R. L.J. 
[On appeal from 34 Mad. 470 = 
9ft M U. lftft=4I.C. 76-6 M. L. T. 319]. 


Religious endowment— Trusteeship— Devolu- 
tion — No provision for — Right to nominate trustees 
Revocation of appointment. 

When a Hindu creates an endowment of a 
temple but docs not provide for the management 
of the property after him the right to nominate 
trustees is vested in him until his death and 
continues to his heirs after him. A valid appoint- 
ment of trustees cannot be subsequently revoked. 
(Richards and Bannerji , yy.) SUKHBiR Singh v. 
Nihal Singh. 18 I. C. 232. 


Religious endowment— Trusteeship — Dtvoln - 

tion of— Founder's heirs . 

Where a Hindu testator has named certain 
trustees to carry out the trust and they have all 
died before the creation and completion of trust 
in the absence of any provision made by the 
testator to meet such a contingency, the right to 
do that, which those persons would have done, 
devolved according to Hindu Law, on the heir of 
the testator. 17 Cal. 3 Foil. (Chandavarkar and 
Hayward, yy.) ChellabhaI v. Uderam. 

36 Bom. 29 = 12 1. C. 577 = 
13 Bom. L. R. 889. 


Religious endowment— Trusteeship— Succes- 
sion— Righ% to — Appointment by predecessor. 

A trusteeship with power to appoint a successor 
is well-known and recognised by law, and maybe 
prescribed for. When title is acquired by statu* 
tory operation, the title of the true owner is not 
revived by his re-entry ; in other words, even if 
the lawful owner should acquire possession he is 
not thereby remitted to his origioai rights. 
(Mookerjee, A. C. y. and Fletcher , 7.) Kassim 
Hassan v. Hazra Beg am. 60 I. C. 165 = 

32 C. L. J. 161. 

Religious endowment— Trusteeship— Right 

to appoint— Founder's right. • 

Where' a private endowment is of quite 
recent date affording no time for growth of u 
usage or a custom and the founder has made 
no express provisions for the devolution of the 
office of a shcbail it i$ vested in the founder or 
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his representative. 1 1 C- L. J. 2 ; 22 C. L. J. 404 
Ref. (Mooktrj c c and Panbn, JJ.\ Baraxashi 
Mazl 'idvr . Svdarasax Das Maxi-ha. 

55 I. C. 784 =-31 C. L. J. 174. 

-Religions endowment — Trusteeship — Pa- 
cancy So provision in deed of endowment as to 
appointment of successor— Founder's heirs— Court's 
powers — Receiver, appointment of. 

Where the siubait of an idol is dead and the 
deed of endowment does not provide for tilling 
up the office, the management reverts to the 
founder's representatives even though the en- 
dowment has assumed a public character. But 
an appointment by the majority of the represen- 
tatives is not valid in the absence of a provi- 
sion in the deed of endowment to that effect. 
If they arc no: unanimous, the trust will not 
be allowed to fail, but the court will appoint a 
shebait having regard to the wishes of the 
founder. A court has, however, no authority 
to place the endowed properties permanently 
in the hands of a Receiver. ( Mookerjee and 
Bcachcroft . JJ.) R a j Krishna Dev v. 
Bipin Bihari Dev. 40 Cal. 251 = 

18 I. C. 961 = 17 C. L- J. 189. 


tie 


same. Per Spencer , J.— As against the 
parties the decree will be res-judicata. Per Sadasiva 
Atyar ;r.:-V*herc a temple is al i eged 
belong to a fluctuating body of persons like 
a caste and not to the public, it should be strictlv 
proved. '(Wallis,. C. J., Sadasiva Aiyar and 
Spencer, JJ.) Yegnarama Dikshidar v. Gopala 
Pattar. ,1918) M. W. N. 595 = 

471. C. 548 = 8 L. W. 357 (F.B.) 


“ —Religious endowment— Trusteeship— Extinc- 
t:On if line— Founder's heirs— Right to create a 
new line of trustees . 

Per Wallis, C. J. arid Abdur Rahim , J. (Srini- 
vasa Iyengar , J. dissenting ): Under the Hindu 
Law, the heirs of .the founder of a religious cn* 
Jowment can create a fresh line of trustees on 
failure of the original line of trustees provided 
by the founder himself. Authorities on the point 
discussed. (Wallis, C. J.. Abd !t r Rahim and 
Srmvasu Iyengar, Jy.) Boidyo GaCaxga v. 
Sldevi Mata. 40 Mad. 612= 

32 M. L. J. 597= 
41 I. C. 583 = (1917) M. W. N. 429. 

' Religious eudoxement — Trusteeship — Devo- 
lutiim of. 


Religious endowment — Trusteeship— Fou i- 

der's heirs— Rights of. 

In the absence of a duly appointed mahant 
the founder of a Dharmasala can eject a tres- 
passer. ( Chevis , J.) Prem Singh v. Mukund 
Singh. 151 P. W. R. 1914 = 26 I. C. 345 = 

251 P. L. R. 1914. 

Religious endowment — Trusteeship — Right 

to— Founder's heirs — Exclusive management by one 
member — Prescription — Exclusion of females. 

Under the law prevailing in the Madras 
Presidency the management of a public trust may 
be hereditary in the founder’s family and in such 
a case it devolves upon a general boJy of the 
founder’s heirs. There is no rule that females 
are excluded from such management. 29 Mad. 
283; 41 Mad. 296 (P. C.), Ref. Where the 
management is carried, by one of the members 
of a joint family on account of his better business 
capacity or otherwise, it docs not amount to an 
ouster of the other members from management 
entitling the member in possession to prescribe 
for the trusteeship. (Walhs, C. J. c nd Seshagin 
J-) Meenakshi Achi r. Somasundaram 
Pillai. 12 L. W. 232 = *1920) M. W. N. 507 = 
39 M. L. J. 403 = 59 I. C. 464 = 44 M. 205. 

Religious endowment — Trusteeship — Temple 

— Village temple — Scheme framed by award meuie 
on submission by all villagers — Award— Alteration 
of — Power of majority of villagers. 

A dispute regarding the management of a 
private village temple was referred to arbitration, 
and the award in pursuance thereof was embodi- 
ed as a decree of court. Held, a majority of the 
villagers canoot, sometime later and without 
the aid of the court, set aside the provisions 
of the award with regard to management. A 
consent decree cannot be set aside by the 
consent of the parties without the aid of the 
court. The proper course to have the scheme 
rcoiodificd *in such a case is to bring a suit for . 


W here there is no evidence regarding the 
devolution of management at the time of the 
grant, the usage o! the institution must be the 
guide. J4 Mad. 153; 18 Mad. 1 Foil. (Wallis, 
O. C. J. and Seshagin Aiyar, J.) Ambalavana 
Pandarasannadhi A varga l v. Minakshy Sun- 

DARESNVARAR DeVASTANAM. 

(1915) M. W. N. 76 = 28 M. L. J. 217= 
26I.C. 841 = 17 M. L. T. 271. 

Religious endowment— Trusteeship— Trust 

created by f or cigner —Succession . 

A person though residing outside British India 
can succeed under a deed of trust created by a 
non resident foreigner of property situated in 
British India. ( WalLs , O. C. J . and Kumarar 
ssoami Saslri. J.) VenkaTachala Mudaly r. 
Arunachala Mudaly. 1 L. W. 574 = 

25 I. C. 80 = 16 M.L. T. 1(M. 

R elig ions endow men l — T rus teesh i p — II eredi • 

ta r y — Evidence of descent. 

Where there is corroborative evidence support- 
ing the descent of a temple trusteeship from father 
to son it establishes the claim to an hereditary 
right in the office. (H'o//jj and Sadasiva Iyer, 
JJ.) Anavthanarayana Iyer v. Athimuthu Iyer. 

25 I. C. 74 = (1914) M. W. N, 385. 

See also Religious Endowment. 

Religious Office. 

See also Hindu Law— Religious Endowment. 

Adverse possession. 

Alienation. 

Archaka. 

Contract. 

Disqualification. 

Fees. 

Females 

Hereditary office. 

Hereditary rights. 

Interference. 
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HINDU LAW— Religious Office— Adverse 

possession. 

Mahant. 

Monopoly. 

Nature of right. 

Partit.ou. 

Right of holder. 

Succession. 

Temple. | 

Use of. 

Voluntary offerings. 

Religious Office— Adverse possession 

Religious office — Adverse possession— 

Receipt of profits. 

The mere receipt of the endowments of a 
religious office by a stranger incompetent to be 
shebait and to perform the duties of the office docs 
not confer title tc the office on the stranger. The 
right of the sheba.t lawfully entitled is not lost. 
(Sir John Edge.) Bhaiji Thaulr v . J hard la Das. 

42 Cal. 244 = 1 L.W. 549 = 
18C.W. N. 1029 = 27M L.J.100 = 
16 M. L. T. 210 = (1914) M. W. N. 636 = 
12 A. L.-J. 1176=20 C. L. J. 360=24. 1. C- 501 = 
16 Bom. L. R. 845 =41 1. A. 267 (P. C.) 

[On Appeal from 14 1. C. 142 = 39 Cal. 887.] 

Religious Office— Alienation. 

■ — Religious office — Alienation —Vrittis. 

The general rule is that vrittis cannot be alien- 
ated. They may be alienated in special cases and 
under special conditions provided that such aliena- 
tions can be supported by local usage or custom. 
[Bcevnan and Heaton , JJ.) Manjunath Bhutt v. 
Shanker Manjaya. 39 Bom. 26=28 I. C. 139 = 

16 Bom. L. R. 593. 

Religious office — Alienation — Right of 

management — Right of service— Distinction. 

In connection with temples and private aliena- 
tions the right of management is different from 
the right of service. Private alienations arc not 
absolutely prohibited but alienations to strangers 
have not been favoured. In private alienations, 
the prohibition is of general application and 
custom and usage govern and prevail over the 
texts' which prohibit partition and alienation. 
(Chaudhuri and Cwning t JJ.) Nitya Gopal 
Banekjke v. Provas Chandra Mukherji. 

* 24 C. W. N. 309=56 I. C. 19=31 C. L. J. 37. 

— Religious office— Alienation of— Validity. . 

• An agreement for transfer by the executors of 
a will authorising the shebaits of the debuttcr 
created by the will ta transfer the shebairs rights 
is not illegal and is binding on the executors. 
Woodroffe and Smither, JJ.) Mohbndra Nath v . 
Gour Chandra. 46 I. C. 867 = 

;■ . / - 22 C. W. N. 860. 

■” -Religious office — Alienation — Custom — 
Palas 0 / the Kalighat shrinc-Transferability— 

Essential* of a valid :ustM. " 

According to a . valid custom, tbc palas or 
turns of . worship, qt the Kalighat shrine are 
transferable in the limited racket of hereditary 

by blood , mar riage. A palas of the 
Kabghat temple is heritable and it b 
immaterial whether the heir is a male or a 
female. \t\ is also partible, and divisible. !q 
tfi.PbpctK* gf a custom, a, religious trust in 
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inalienable by its holder except to one in the 
line of succession and not disqualified by 
personal unfitness. Authorities on the subject 
reviewed. (Mocker jec and Beachcroft , JJ-) 
Mahamaya Debi v. Haridas Haldar. 

42 Cal. 455 = 19 C. W. N. 208=27 I. C. 400 = 

20 C. L. J. 183. 


Religious office— Alienation of— Offerings. 

A retransfer of a right to share in the offer- 
ings at a shrine in favour of a person who had 
!ost his right by abandonment is not invalid if 
the alienation in no way contravenes any 
principles which can be necessary to the 
harmonious management of the shrine- (Leslie 
Jones , /.) Inavat Shah v. Kadjr Baksh. 

43 P. L. R. 1918 = 46 I. C. 422 = 94P. W. R.1918. 

-Religious office — Alienation — Bungas 

attached to golden temple at Amritsar. 

The bungas attached to the golden temple at 
Amritsar arc partly charitable and partly 
religious institutions, and the office of the 
manager being in the nature of a religious office 
cannot be alienated for the manager s personal 
gain. 17 Cal. 3 ; 17 Cal. 557; 36 Cal. $75 Dist. ; 1 
Cal. 226 ; 5 Mad. $9 ; 26 Mad. 31 Foil. (Scott* 
Smith , J.\ Mehr Singh r. Socket Singh. 

9 P. R. 1917 = 151 P. W. R. 1916=35 I. C. 620 = 

17 P. L. R. 1917 

- Religious office— Alienation — Paricharaka 

— Uienation to stranger— Void. 

A sale of the office of paricharaka to a stranger 
where it is clear that the office is a religious one 
is invalid. 1 Mad. *235 Foil. (Phillips and Kumar a • 
sicami Sastri t JJ.) Rajam Bhattar v. SingaRam- 

mau 51 1. C. 979=36 M. L. J. 355. 

Religious office— Alienation of. 

Obiter .—The weight of authority is against the 
view that no custom of alienability of a religious 
office should be recognised. (Couits T rotter and 
Srinivasa Iyengar , Jy.) Suppa Bhattar v. Suppa 
Sokkaya Bhaitar. 2 L. W. 1005 = 

20 M. L. J. 558=18 M. L. T. 402 = 30 1.C. 962= 

(1915) M.WN.829. 

Religious office — Alienation of— Purchaser 

of land— Whether purchaser of office also— Injunction, 
if allowed . 


A purchaser of land attached to a religious 
office as emolument acquires no right to the 
office itself and is not entitled to nn injunction to 
protect his possession of it. 26 Mad 31 .Foil. ; 6 
Mad. 76; 4 Mad. 391, 1 Mad. 235 Foil. (Oldfltld 
and Tyatffi , JJ.) Karaga v. Devappa. 

26LC.442 

Religious office — Alienation — If valid— 

Custom— Effect of. 

The alienation of a religious office for pecuni- 
ary benefit is invalid and a custom sanctioning 
it would be illegal. (Sadasiva Aiyar and Tyabji % 
JJ.) Sundarambal Ammal v. Yogavanagurukkau’ 

1L. W. 276= 26 M. L. J. 315= 
23 1. C, 72= (1914) M. W. N. 286. 

; Religious office— Alienation— Right of 

worship in temple carrying emoluments, 

An alienation of the right to perform a certain 
worship tn a temple, which has certain emolu- 
ments is invalid in law ; but the right can be 
acquired by prescription. Where the right 
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of worship is divisible into separate parts the 
acquisition of a prescriptive right to perform a 
minor worship will not carry with it the right to 
perfom the major worship. (Sankaran Nair and 
Oldfield . yy .) Ayyadurai Girukkal v. Rama- 
swamy Glrukkal. 18 I. C. 475. 

Religious ojf.ee— Alienation — Transfer of 
endowments— Void— Custom. 

The transfer of a right to receive gifts made 
by the worshippers at a temple to one of the 
officiating priests is usually void as being against 
public policy unless sanctioned by custom. 
(Stuart, y. c.) Paragi v. Gauri Shankek. 

51 1. C. 86 = 6 O L. J. 157. 
Religious Office— Archaka. 

Religious office — Archaka — Worship — 
Modes of Pujanam — .ire liana and Navavarana *V 
Archana is not different from Puja and is a 
portion of it, the latter is a. general term meaning 
ceremonial worship, the former term being 
applied to the placing of pure leaves or flowers 
on the idol during the course of recitation of the 
names of the God or Goddess. Archana is 
connected more with vocal respect and praise and 
pujanam with mental attitude. Navavarana Puja 
is one in which the Saktis of the five ordinary j 
aspects and four higher of the God are worship- 
ped. Non-Mur aikar (non-turnholdcr) archakas are 
entitled to perform of their clients special acts of 
worship such as Navavarana pujas without 
perjudice to the mamtol worship being performed : 
in the usual hours by the muraikars (turn-holders) 

( Sadasiva Aiyar and Hannay , yy.) Amrithes- 
VAR PaNDITHAR V. MURUOAPPA ClIETTlAR. 

27 I. C. 886 = 2 L. W. 127. 

- Religious office — Arehakx — Ordinary com- 
petency . 

A claimant to the Archaka Office must prove 
ordinary competency in reciting manthrams in 
the temple. [Miller and Sadasiva Iyer, y J .) Nori 
Lakshminarasimham v. Pkatipathi Lakshminara- 
ya.va. 24 I. C* 825* 

Religioas Office— Contract. 

Religious office — Contract for —Division of 

offerings. 

A contract for the division of money of articles 
received as charity by Maha Brahmins can be 
enforced only between the immediate parties to 
the agreement. 20 O. C. 265 Dist. ( Lindsay , 
y. C- ) Mahesh Prasad v. Bharath. 

59 I. C. 677 = 23 0.0.252. 

Religious Office— Disqualification. 

Religious office — Disqualification — Sex — 

Temple — ‘ Fanning * service — Dancing girls. 

A Hindu male is disqualified by his sc* from 
performing the fanning services in a temple which 
can only be performed by dancing girls. (Ay ling 
and Napier , yy.) Vusa Chandra Kantham v. 
Vusa Sl bbarayadu. 1 L. W. 827 = 

16 M. L. T. 347=25 I. C. 685 = 
(1914) M. W. N. 745. 

* Religious office — Disqualification . 

Per Tyabji , y.— Question as to whether it is 
against public policy to provide that religious 
office should devolve by inheritance cycn where • 


1180 

HINDU LAW— Religious Office— Females. 

heir is not qualified to perform duties should be 
deeded with reference to facts of each case 
(Sadasiva Aiyer and Tyabji , yy .) Sundf.rambal 
Ammal v. Yogavana Gurckkal. 1 L. W 276 = 

26 M. L. J. 315 = 231. C. 72 = 
(1914) M. W. N. 286. 
Religious Office— Fees. 

Religous office— Fees— yoshi— Rights of. 

It is not the law that whatever be the person- 
al conviction of a Hindu villager, he is bound to 
employ the village Joshi at obsequial cere- 
monies or to fee him even though no Brahmini- 
cal ceremony be performed. 3 Bom 232 Rel. 
on. ( Batchelor , C. J. and Kemp , y.) Bala 
Ganuji v. Bal Bant Laxmav Singh. 

42 Bom. 613=46 I. C. 140 = 20 Bom. L. R. 454. 

Religious Office -Females. 

Religious office— Females— Right of , to 

hold. 

The right of females to hold the office of 
shebait is recognised by custom among Bhal- 
lavacharya Gossains. (Mr. Ameer Ali.) Mohan* 
Laui v. Tikait Sree Goyardhan Lalji. 

35 All. 283 = 40 I. A 97 = 17 C. W. N. 741 = 
11 A. L. J. 548= 17 C. L. J. 612 = 
15 Bom. L. R. 606 = (1913) M. W. N. 536 = 
19 I. C. 337 = 14 M L. T. 27 (P. C.). 
(On appeal from 32 All. 461 =6 I. C. 77= 

7 A. L. J. 430 ] 

Religious office— Females — Proxy — Right 

to select. , 

A woman who has a right to have the puja per- 
formed in a temple by proxy need not limit the 
choice to the other sharers who arc entitled to 
perform puja in their turn. ({Ayling and 
Krishnan , yy.) Bhef.mappa v, Timmakka. 

511. C. 221 = 25 M.L. T. 139. 

Religious office— Females— Right to succeed 

to the office atul emoluments. 

A Hindu female is not debarred by reason of 
her sex from inheriting the service and emolu* 
ments of an archaka office in a temple. 38 Mad. 
850 Not foil. ; 35 All. 283 Foil. Per Wallis, C. y . 
Succession to temple offices is governed by 
usage, which is taken to represent the wishes of 
the founder and in Southern India the usage 
is that succession to temple archakaship dcvolver 
on women who can perform the duties of their 
office by proxy. (Wallis, C. y., Sadasiva Aiyar 
and Spencer, yy.) Annya Tantri v. A.mhakka 
Hengsu. 41 Mad. 886 = 8 L. W. 301= 

35 M. L. J. 196 = 24 M. L. T. 163 = 
47 I. C. 341 = (1918) M. W. N. 569 (F. B.) 

Religious office— Females — Right to hold— 

Ubhayam — Daughter as heir— Marriage in other 
family — Nobar — Onus. 

The right to perform a festival is a secular 
privilege and the daughter of an ubhayakar is 
prima facie entitled to perform a festival in a 
temple and her marriage in another family will be 
no bar. 27 M. L. J. 179; 30 M. L. J. 222, Foil. 
There is no analogy between the holding of a 
subordinate trusteeship like kaitalas dharmakarta' 
ship and the performance of a festival. The onus 
of proving that males only could by custom 
perform it is on the party setting it up. (Ayling 
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and Stshagiti lj «. 3 J -) PankajammaL 

Secret aky ok State for Ixdja. • - T non- 

40 Mad. 1108 = 32M.L.J.Jw- 
5 L.W. 346 = 40 I. C. 516 = 
21 M. L. T. 411. 

-Religious office— Females— Not disqualified 

from inheriting— Hindu Late and c-stom— Perform- 
anceof duties by proxy . 

A female is not under Hindu Law or custom 
disqualiRcd from succeeding to a hereditary 
religious office and getting such duties performed 
by proxy. 27 1. C- 440 ; 27 M. L J. 1 /» 5 Foil. 3S 
Mad. 850, Di$s. {Kumaraswamt Sastn and Phillips* 
l Raja Rajeswari Ammal ^ Susramaxia 
— 40 Mad. ^321^ 

-Religious office— Females — Right to custom— 


Validity . 

A custom allowing women to succeed as heir 

to a religious office' and getting the duties thereof 
performed by proxy is not illegal. 8 M. L. T. 8 - 3 > ; 
21 M.L.J. 490 ; h M. L. J. 100 ; 20 C. L. J. 8>3; 
Foil, (Ay ling and Hannay, jj ) RamaslndaRAM 
Piluu V . Savundaratha Ammal. 

(1914) KL W. N. 919-1. L. W. 900 = 
V 9.7 1 r.. 440 = 16 M. L. T 423. 


Religious office— Females— When duties 

can be performed by a male proxy. 

A personally disqualified heir such as a woman 
cannot inherit a religious office and perform the 
duties thereof through'a male proxy. Per Tyabji t J. 
That a religious office should devolve hereditarily 
even on persons not themselves qualified to dis- 
charge the duties thereof, is not in every case 
opposed to public policy. The question must in 
each case be decide J with reference to the facts of 
the case such as, the nature of the duties, the 
remuneration provided therefor, and the like cir- 
cumstances. The duties of the archaka office be- 
ing more important than the rights of the officc- 
holder, the rights of the deity to have the office 
performed arc entitled to greater consideration 
than the hereditary rights of any particular per- 
son to hold it. {Sadasiva Aiyar ana Tyabji, JJ.) 

St'NOARAMBAL AMMAL V. YOGAVANA GurUKKAU 

1L. W. 276=11914) M. W. N. 286 = 
23 L C. 72=26 M. L. J. 315. 
[This is no longer law see 47 I. C. 341= 

41 Mad. 8860 


Religious Office-Hereditary Office. 

Religious office— Hereditary office — Birt 

Jajmani — Jajmani bn is — Suit for possession of — 
Proof of grant or custom necessary. 

A suit for possession of a birt (a right to sweep 
a particular locality) will lie only on strict proof 
of a grant or custom, a long continued possession 
raising the presumption of a lost grant. 

• (Ryves, J.) Khushya v. Manoala. 

22 1. C. 957 = 12 A. L. J. 267. 

— Religious office — Hereditary office — Surrii- 
sion is based on heredity ana qualification to perform 
services . 

Mere heredity is not sufficient for an heir to 
succeed to a hereditary religious office, A 
Jicrmaueot disqualification to perform the services 


HINDU LAW— Religions Office-Mahant. 

of the office c.g. female sex will stand in the way 
of a person inheriting the office though he or she 
may be the heir to the iast holder* ( Sadasiva Iyer 
and Tyabji,J J .)'S ux d ar a m b a l Am m a l v. Yogavana 
Gcrckkal. 1 L. W. 276 = 26 M. L. J. 315 = 

23 I. C. 72 = (1914) M. W. N-286. 

Religious office — Hereditary office— Shebait 

of a temple — Office , when hereditary. 

Strong proof is required to show that the office 
of manager of a temple is hereditary ; the mere 
fact that a certain p.isa was looking after the 
temple properties, collected subscriptions for 
their upkeep and managed the funds till his 
death without any control from the community 
would not be evidence of the hereditary' 
character of the office. 17 Cal. 3 Ref. (Tttomey, J.) 
Shorola Bala Nandy v. Hf.eralal Chatterjfe. 

11 1. C. 859=4 Bur. L. T. 193. 
Religious Office-Hereditary Rights. 

Religious office — Hereditary right. 

A hereditary right cannot be recognised in 
spiritual offices except where the offices are 
attached to temples, mosques, etc. 10 I. C. 41, 
Foil. {Sadasiva Iver and Seshagiri Iyer , JJ.) 
SaripaKa China Mahadeva VaZulu v. Mathura 
Scry a Prakasam. 1 L. W. 389 = 

26 M. L. J. 482 = 24 I. C. 204- 
(1914) M. W. N. 379. 

Religious office — Hereditary right— Pro ff 

of— Long possession. 

In a claim for a hereditary right, the court can 
infer such right from proof of long possession 
which though not creating a hereditary right 
might not improperly give rise to such presump- 
tion. [Sundara Iyer and Sadasiva b<r, yy .) 
ImCHBRi Edathis Samantham r. Ananda 
Pisharotl 17 I. C. 179. 

Religious office— Hereditary right. 

Holding of the office of Dharmarkarta continu- 
ously for over 100 years by the plfF.'s family 
is enough to prove the hereditary right of the 
family to the office. {White, C. J. and Phillips, 
J-) Rama Das v. Hanumaxtha Rao. 

36 Mad. 364 = 21 M L. J. 952= 
10 M. L. T. 356 = 12 I. C. 449 = 
(1911)2 M. W. N. 387. 

Religious Office— Interference. 

Religious office— Interference— Ufadhyaya 

of caste — Vritti — Injunction. 

The hereditary office of Upadhyaya of :i caste 
and the right to officiate in the Vritti and receive 
the perquisites thereof is property and the incum- 
bent is entitled to nn injunction restraining 
intermeddlcrs with his right. 36 Bom. 94, Expl, 
{Macleod, C. J. and Fawcett , J.) Girijashankar t\ 
Mcrudhar. 22 Bom. L. R. 1202 = 59 I. C. 271 = 

45 Bom. 234. 

Religious Office— Mahout. 

Religious office — Mahan t — Power to 

appoint. 

In the absence of any provision to the contrary 
the power to appoint a Mahant vesta in tho 
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founder and his successors. ( Richards , C. J. and 
Banerji , 7 ) Baldeo Das i>. Gobind Das. 

36 All. 161 = 23 I. C. 18 = 12 A. L. J. 179. 

■ — Religious office — Mahant — \ Pouter of 

appointment. 

In the absence of valid nomination by the 
Mahant of his successor, the power of appointment 
reverts to the author of the trust or to his 
successor. (Tweedy, J. M .) Siii.vm Bihari v. 

Bhagwati Singh. 25 I. C. 758 = 1 0. L. J. 440. 
Religious Office— Monopoly. 

Religious office— Monopoly — Monopoly to act 

as Purohit — Public policy. 

A monopoly to officiate as Purohit to an 
indefinite class is against public policy. 21 M. L. 
J. 57, Poll. A sale of such an office should not 
be recognised. The right to exclude the people 
from following a legitimate calling cannot be 
countenanced by the courts. 30 Mad. 185 (P. C.), 
Foil. (Sadasiva Iyer and Seshagiri Iver , JJ.) 
Saripaka China Mahadeva Vazulu v. Mathura 
Surya Prakasam. 1 L. W. 389 = 

26 M. L. J. 482 = 24 I. C. 204 = 
(1914) M. W. N. 379. 

Religious Office— Nature of Right. 

Religious office— Kature of right — Yajman 

Vritti. 

Under Hindu Law the office of hereditary priest 
( yajman vritti) is a nibandha and is the hereditary 
right of immoveable property. The office of 
hereditary priest held in relation to a family, 
owes its origin, continuance and binding character 
to custom and not to a grant or agreement be- 
tween the parties. In the case of the office of 
hereditary family priest, the mere fact that it had 
been created originally by the caste for the 
families belonging to it cannot affect it, as the 
office carries with it a hereditary right in the 
nature of property and the incumbent cannot be 
deprived of it by anyone, if he has not become a 
Patita (outcaste) or has not declined to officiate. 
The caste makes a selection for the families of its 
members and when any family accepts the 
officiator as its hereditary family priest, custom 
annexes to the ofiiccs certain incidents in the 
nature of Civil rights as against the family, which 
cannot be annulled cither by family or caste 
except for some offence under the Hindu Law 
committed by the officiator, or for refusal by 
officiator to discharge his duty as family priest. 
(Chandavarkar and Hayttard , JJ.) ChelabhAI 
Gaurishankar V. Hargowan Ramji. 

36 Bom. 94=12 I. C. 928 = 
13 Bora. L. R. 1171. 

Religious office— N Mure of right— Yajman 

Vritti— Nature. 

Yajman Vritti is a religious office having fees 
attached. If one priest performs the required 
ceremonies of yajman and takes all the fees, the 
co-owners of the priest can sue him for their 
share as well as one co-owner can sue another 
co-owner if his act amounts to an ouster but in 
any case yajman cannot oust the priest from 
vritti unless the latter is guilty of misconduct 
or has been outcasted. < Pratt , J.C., Crouch and 

4. y. C) ^- I ;^ L 6 |3^3 N s :i l D ; R . 56. 


HINDU LAW— Religious Office— Succession. 
Religious Office -Partition. 


Religious office— Partition — Right of 

worth ip — Na ture. 

Right of worship is property but has not all the 
incidents of property. The shebait is a manager 
or a quasi trustee for the benefit of the idoI.“ As 
the office enures only for the life, he has no right 
of disposal by will as his will comes into operation 
on his death when there is nothing for him to 
alienate. The transfer of a pala or turn of worship 
to a stranger not for pecuniary gain but to provide 
for the due performance of the pooja in the 
absence of a near heir, is the gift of the right and 
is valid. The transfer of offerings apart from im- 
moveable property, is not valid and effective. 
Division of inheritance of a pala is on a different 
basis from division by a transaction inter vivos or 
by device. ( Chaudhuri and Cuming, Jf.) Nitya 
Gopal Banerjee v. Provas Chandra Mukhhrji. 
24 C. W. N. 309 = 56 I. C. 19=31 C. L. J.37. 

Religious Office— Right of holder. 

Religious office— Rights of holder— Exclu- 
sive rights connected with. 

An office requiring the holder to perform duties 
in connection with an institution would ordinarily 
carry with it rights of an exclusive character and 
docs not interfere with the right of all persons to 
exercise any profession or calling they chose. 
(Sundara Iyer and Spencer , Jf.) Katel Sheik Ku- 
mar Saheb v. Bhazi Budan Khan Saheb. 

251. C. 898 = 37 Mad. 228. 
Religious Office— Succession. 

Religious office- Succession — Brit Jajmani 

right — Inheritance. 

Brit jajmani right is an heritable and trans- 
ferable right. The daughter of such a holder can 
succeed to the father's share. (Tudball and 
Kcnhaiya Lal % JJ.) Lokiya v. Sully. 

18 A. L. J. 835 = 57 I. 0.315 = 
2 U. P. L. R. (A ) 278 = 43 All. 35. 

Religious office — Succession — Custom — 

Religious institution — Darbar Sahib (golden temple) 
at Amritsar — Succession to office of granthi — 
Whether an infant can become a chela. 

The pltf. sued .for a declaration that he was 
the son of the late granthi of the Darbar Sahib, 
Amritsar and as such was entitled to succeed to 
the office in preference to the brother of the late 
granthi who claimed to have been appointed as 
a chela and nominated by the deceased as the 
successor and duly elected and installed. Held% 
that the office was of a religious character and 
that the question of succession must be decided 
by the custom and practice of the institution 
and that the plff. merely as a son had no right 
to succeed. Held, further, that the first qualifi- 
cation for the office was that the candi late must 
be a good and a properly initiated Singh and that 
he must become a chela and must be nominated 
by his predecessor and this nomination must 
be followed by an election and installation. Held 
also that though there is no clear rule laid down 
as to the initiation or nomination or election of n 
granthi still a person cannot be created except 
by the ceremony called Kandaka Pahul or baptism 
by sword and .the candidate must have • reachej 
an age of discretion and capacity to remember 
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HINDU LAW— Religious Office-Succession, 
obligations for the purpose. {Scot t-Smith and 

saSArs^SSE 


R e lig 10115 o ffu c— Succession— T cm per ary j 

disqualifications are no bar . 

Temporary disqualifications such as minority or 
curable insanity, death and birth pollutions, etc., 
do not prevent a person from inheriting a 
religious office. But permanent personal dis- 
qualifications such as conversion to another 
religion or female sex constitute a bar against 
devolution of a religious office by inheritance. 
(Sac&uiwz Iyer and Tyabji , JJ ) SundaRambaL 
Ammal v. Yogavana Gurukkal. 

1 L. W. 276 = 23 M L- J 315 = 23 1. C. 72 = 

(1914) M.W.N. 286. 


Religious Office— Temple. 

Religious office— Temple— Right to go in j 

procession — Mirasi right — Rights of one sect against 
another in worship— Interference— Vaishnavas* 

The mirasi right in the Conjecvaram temple 
consists in reciting manthrams during puja and 
to receive emoluments. Any interference in the 
puja from its commencement to its close 
would be a violation of tl^s right. One sect 
may worship the deity consistently with the 
equal rights of other worshippers. A wor- 
shipper can repeat any Prabhandam sepa- 
rately as an act of personal devotion. The 
right to worship the deity without interfering 
with others by the recital of Prabhandams is 
different from the right to form goshti and 
recite anything different from the Prabhandam 
recited by Mirasidars. Rights of Thcngalais and 
Vadagalais, etc., in the Conjeevaram temple i 
discussed. ( Sankaran Hair and Oldfield , JJ.) 
Tirumala Echambadi v % Rayadurgam Krishna- I 
swam i. 281. C. 604= I 

(1915) M. W. N. 281. 


Religious Office— Use of. 

Religious office— Use of— Gayawal — Busi- 
ness name . 


A Gayawal can 9ue for possession of the gaddi 
and its book9 and for a declaration that be is the 
lawful holder of the gaddi. A Gayawal keeps 
books in which the names and addresses of those 
who came to him are entered but he cannot 
compel descendants or families Of the visitors to 
accept his ministrations. He has a business 
which is properly capable of being inherited and, 
attached to the business, is a goodwill. The books 
are important stock in trade. Per Mullick , J 
The gaddi of a gayawal is not an office but is a 
business. (Chamier, C. J . and Mullick , y.) 
Lalhama Lal Patak v. Baldbo Lal Thatwarj. 

3 P. L. W. 138=2 P.L.J. 705= 
421. 0. 478=1918 Pat 50. 
Religious Office— Voluntary offerings. 


Religious office — Voluntary offerings — 

Right to — Mahabrahmin family. 

A donor made a gift personally to the deft. 
Mahabrahmin on a day which belooged to the 
plff. Held the plff. cannot recover the gift made 
to the def t, as it was distinctly made to the 
latterlin his individual capacity. Per Richards t C.jf 

VoL UIC.D. — 75 


HINDU LAW— Reversioner— Consent to lie 
oation. 


(dissenting.) If the offering was of the nature 
which was included in the agreement between 
the parties, the deft, was bound to make over the 
gift made on plff .'9 day even against the donor’s 
wish. (Richards. C. J., Bannerji and Lyle, JJ.) 
Sosa Dei v . Fakir Chand. 

35 All. 412=19 I. C. 990 = 

11 A t. t km 


Religious office— Voluntary offerings— 

Rights to. 

Unless there is an express contract to make 
a refund, no suit lies for the recovery of a 
voluntary offering, if that suit is based on mere 
custom. 2 W. R, 69 Foil, and 20 All. 334 Ref. 
( Roe a>id Jirala Prasad, JJ.) HiRa PaNdEY v. 

Bachu Pandey. 1 P. L. J. 381 = 35 I.C. 345 = 

2 P. L. W. 390. 

Re-marriage. 

See (1) Hindu Law— Marriage. 

(2) Hindu Law— Succession. 

(3) Hindu Law— Widow. 

(4) Hindu Widows. 

Restitution of Conjugal Rights. 

See Hindu Law— Marriage. 

Reunion. 

See also Hindu Law— Partition. 

Re-union. 


An agreement amongst the remaining members 
of a joint family to remain united or to reunite 
must be proved like any other fact, ( Lord 
Buckmaster.) Mt. Jatti v . Banwari Lal. 

18 L. W. 273=45 M. L. J. 355 = 
(1923) M. W. N. 687 = 25 Bom. L. R, 1256 = 

4 Lah. 350=50 1. A. 192 = 
21 A. L. J. 582 =L. R. 4 (P. C.) 135= 
1923 P. C. 136 (P. C.). 

■ Re-union . 


An agreement by separated coparceners to 
remain united or to reunite must be proved by 
the persons alleging it. (Scott-Smith and Leslie 
Jones, JJ.) Nil Kanth r. Jai Gopal. 

60 1. C. 696. 

Re-union— Re united co-parcener, rights of, 

A re-unitcd co-parccner takes the heritage in 
preference to and in utter exclusion of a separat- 
ed claimant but of an equal degree whether 
brothers of the whole or half-blood or sons of 
such brothers or uncles. {Jtcala Prasad and 
Ross, JJ.) Sadanasda Barpanda p. Baikuntha 
Nath. 63 I. C. 833 = 2 P. L. T. 299. 

Reversioner. 

Consent to alienation. 

Estoppel. 

Liability of. 

Proof of title. 

Remote reversioner. 

Right of. 

Sait by. 

Reversioner— Consent to alienation. 

Reversioner— Consent to alienation. 

Where a reversioner consents to an alienation 
by way of gift by a Hindu widow, his consent 
does not estop him from subsequently iropeachlne 
the alienation. The consent of the body of the 
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HINDU LAW -Reversioner — Consent to 
alienation. 

reversioners would not validate a gift which is a 
transfer without a consideration. Nor could the 
transaction be viewed as a relinquishment by the 
reversioner for he had no vested, interest which 
he could validly relinquish. ' 42 M. 523 referred to. 
(Gokul Prasad, J .) Ram Dayal v. Mithoo Lal. 

1923 A. 410. 

Reversioner — Consent to . alienation — Pre m 

sumption . 

Consent of presumptive reversioners to a later 
sale of property by the widow docs not preclude 
the reversioners who arc alive when the reversion 
falls in, though they may be the sons of the 
reversioners, from disputing the want of legal 
necessity for the prior sale of the property by the 
widow. (Maelecd, C. J. and Shah, y .) Tukaram 
V. Ganpat. - 1922 Bom. 346. 

Reversioner — Consent to alienation — Gift 

by widow . 

Where a Hindu widow makes a gift of a portion 
of her husband’s proper* y, to her husband's 
brother’s grandson, with the consent of another 
brother, the next reversioner, the gift is valid and 
cannot be impeached by the latter. (Machod C,J. 
and Shah , J .) Basappa v. Fakirappa. 

61 I. C. 214=23 Bom. L. R. 1040. 

Reversioner — Consent in alienation . 

A Hindu widow and her presumptive rever- 
sioners granted a lease of the estate jointly and 
subsequently one of them predeceased the widow. 
In a suit by the surviving reversioners after the 
death of the widow held that the deceased re- 
versioner had merely a contingent interest, that 
he had no interest at the time of the death of the 
widow and that his heirs were not necessary 
parties to the suit. (Chatteriee and Cuming , JJ.) 
Mahendra Nath Bosp. Arinas Chandra. 

27 C. W. N. 521 = 1923 Cal. 615. 


Reversioner — Consent to alii nation— Suit by 

reversioner — Minor — Collusim in sale with mother 
etc. 


A minor incompetent to enter into a contract 
of sale of land, is equally incapable of col- 
luding with his mother or grandmother or of 
concurring in their act of alienation. Hence 
the next reversioner after the minor cannot 
sue. (Shah Din , J.) KaNSIII Ram j*. SaRada 

Nand. 60 P. R. 1916 = 33 I. C. 763 = 

W 83 P. W. R. 1916. 


Reversioner --Consent to alienation . 

Where a presumptive reversioner joins in an 
alienation by the female and gets full benefit 
of the transaction, he cannot, when the pi o- 
perty falls to him, claim the property on the 
pica that he could not on the date of aliena- 
tion, deal with the property himself. (Abdur 
Rahim and. Moore, fj ) ShaNMUCA Vela- 
YlinHAM Chetty v. Hoyappa Chetttar. 

YU ^ 60 I. c. 635 = (1920) M. W. N. 679. 


Reversioner — * Consent to alienation— 

Effect. 

Where a limited owner of properties makes a 
mortgage and the whole body of reversioners 


HINDU LAW— Reversioner— Estoppel. 


join in the execution and consent to it they cannot 
afterwards attack its validity. (Miller, C. J. 
and Adami t J.) Raghunath Prasad t*. Bank of 
Bengal. 69 I. C. 212. 

Reversioner— Estoppel. 

— —Reversioner— Estoppel- Consent of, to 

alienation by widow. 

The consent of a reversioner to an alienation 
by a Hindu widow is mere proof of necessity. A 
reversioner taking a mortgage of portion of 
property alienated by widow from her alienee is 
not estopped from impcaching the alienation on 
the death of widow. (Lord Dunedin.) Ranga- 
swami Goundan v, Nachiappa Goundan. 

42 Mad. 523 = 36 M. L. J. 493 = 
17 A. L J. 536 = 29 C. L. J. 539 = 
21 Bom. L. R 640 = 23 C. W. N. 777 = 
(1919i M. W. N. 262 = 50 I. C. 498 = 

10 L W. 105 = 46 I. A. 72 = 26 M. L.T. 5 (P. C.). 
(Reversing 28 M L. J. 1=26 I. C. 757 = 
(1915) M. W. N. 53 (F. B.).] 

Reversioner — Estoppel — Conduct. 

Wherein a family dispute a compromise with 
the widow is arrived at and the reversioners 
take the benefit of tbt compromise, their rever- 
sionary claim is barred. (S r John Edge.) 
Kanhaya Lal v. Birij Lal. 40 All. 487 = 

22 C. W, N. 914 = 8 L W 212 = 24 M. L T. 23 = 
35 M. L J. 459 =1G A. L. J. 825 = 
(1918) M. W. N. 709 =28 C. L. J. 394 = 
5 Pat L. W 294 = 20 Bom L. R. 1048 = 
47 I. C. 207(11 = 45 I. A. 118 (P. C ). 


Reversioner - Estoppel — Affecting widow. 

A reversioner is not bound by an estoppel 
effecting the widow and he can challenge a 
widow's adoption falsely alleging authority from 
lusband, though she might .be estopped. (Lord 
Rob ton.) Dharam Kinwar v. Bulwant Singh. 

34 All. 398 = 39 I. A. 142 = 
16 C. W, N.675 -9 A. L. J. 730 = 
14 Bom. L. R 485 = (1912) M. W. N. 64 = 
12 M. L. T. 95 = 15 1 C. 673 = 
23 M. L. J. 200 = 16 C. L. J. 60 (P C.). 

(On appeal Irom 30 All. 549 = 5 A L. J. 568 = 
(1908) A. W. N. 231=4 M. L. T. 385] 

Reversioner — Estoppel — Election to abide 

by transfers— Effect of . 

Where a widow makes a transfer without justi- 
fying necessity, it is open to a reversioner to elect 
:o hold good the deed of alienation even before 
•he succession has opened. Once having made an 
"lection, he cannot afterwards make a claim in- 
consistent with his own solemn act. (Mears, 
l\ J Banerji, Figgott, Walsh and Ryves , JJ.) 
Fateh Singh v. Rukmini Ravvanji. 

45 A. 339 = 21 A. L. J. 235 = 
L. R. 4 A. 392=1923 A. 387 <F. B.). 

Reversioner— Estobpel— Consent to gift. 


The immediate reversioner of a widow’s estate 
nd persons claiming through him arc estopped 
rom challenging a gift made by the widow in 
trhich he has joined. (Tu iball and Sulatman , J J.) 

lAHDEO I. 0, 721; 

3 U P- L. R. (A.) 134 . 

(1 L; III .IoV 
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iDtdoiV. 


•Reversioner — Estoppel — Consent to gift by 


A gift by a widow with the consent of the re- 
versioner, is not a valid gift and cannot have any 
effect beyond the lifetime of the widow. Since 
reversioners do not claim through one another but 
to the last male owner ? the reversioner at the 
time when the succession opens is not estopped by 
the consent given by his father. [Rich irds, C. J. 
and Banerjee . J .) SaRnam Kunwari z Raghu- 
nath Kunwari. 16 I. C. 187. 

Reversioner— Estoppel — Joining in convey - 

once by widow. 

The mere fact of a reversioner joining in a 
conveyance by a Hindu widow docs not give the 
vendee an indefeasible title, but is evidence of the 
propriety of the alienation. A reversioner docs 
not claim through his father but directly to the 
last male owner and is not estopped by the con- 
sent given by his father. Nor is he estopped from 
questioning the alienation by the fact he took a 
gift of a portion of the property alienated. 
(Mookerjee and Panton , JJ.) CkaKrajsarti v. SaSi 
Bhusan Upaohay. 30 C. L, J. 56= 

53 I.C. 654 = 23 C. W.N.1025. 

■ Reversioner — Estoppel . 

Reversioners knowing recitals in deed of 


alienation by the widow as to necessity to be 
false, nevertheless consented to the sale and 
induced the purchasers to believe the recitals to 
be true and to act on them. Held , they were 
estopped. (Fletcher and Teunon, JJ.) Bubanesh- 
wari Debi v. Haradhan Battacharya. 

40 I. C. 669 = 21 C. W. N. 728. 


•Reversioner — Estoppel — Right to 


sue — 


Starting puint — Estjppcl . 

A reversioner’s right to sue for possession 
accrues on the death of the Hindu female. Absence 
of vested interest which cannot be effectively dealt 
with, docs not prevent the application of the rule 
of'cstoppcl so as to prevent the reversioner from 
challenging his own representations. (Abdur 
Rahim and Moore, JJ.) Siianmuga Vel.vyudhan 
Chetty v. Kovappa C hettiar. 

, 60 1. C. 635 =(1920) M. W. N. 679. 

Reversioner — Estoppel— Consent to aliena- 
tion by widow. 

There is no distinction in the applicability of the 

rule of estoppel to a reversioner by reason of his 

consent to alienations for consideration . and 
Without consideration. (1912) M. W. N;- 758, 
Foil. Nor is thete any distinction between 
alienation of a part and alienation of the 
Whole estate. 30 All. I Rel. (Sundara Iyer 
and Sadasiva Iyer f .JJ .) KaTtamodu Raghupathy 
V, KATTAMODU Ka MAMMA. 23 M. L J. 363 = 

.Mi ' • (.. ... 16 I. C. 710 = 12 M. L. T. 325 = 

Me 60 1. C. 5 mV C ji 

^j—Rtvtniontr - Eiloppel - A lunation by 

hkr^ the reversioner affirmed an alienation of 
a widow by electing to do so when he brought 
a rent suit on the basis of the alienation after the 

hpl d °l W !t, <J u eath f ° r rent for a P cHod subsequent to 
fitter death he cannot question the validity of a subsc- 

' traosact.oi, of the widow, which was but a 


HINDU LAW— Reversioner— Proof of title- 

substitution for the earlier transaction. (Das and 
Bucknill , JJ.) JlTAN MaHTON V . LaLA BHAGWAN 

Sahay. 64 I. C. 262=2 P. L. T. 780. 

Reversioner— Liability of. 

Reversioners— Liability of-— Charges bind- 
ing on estate. 

Reversioners are liable to pay the reasonable 
expenses of the sradJi of a widow and if one of 
them spends the amount, the others are liable to 
contribute. iChatlcrjec and Walmsley , JJ.) Ram- 
DHAUl SlN'GU V. PARAMANAND SlNGH. 

21 1 . c. 716=19 C.w. N. 1183. 


■Reversioners — Liability of. 


Reversioners not being the legal representatives 
of the widow are not bound by her claim before 
Land Acquisition Officer. (Spencer and Kumara- 
stramt Sastri , J7.) Uattineni Peda GopayYa r. 
Deputy Collector of Tenau. 42 M L J. 298 = 

45 M. 421 = 15 L. W. 366 = 
(1922) M. W- N. 188=1922 M. 100 (2). 

Re versioner— Proof of title. 

Reversions — Proof of title— Onus— Suit 

for declaration of heirship — Frame of, as to parties — 
All possible claimants, joined in one action • 

In a suit for a declaration of the plaintiff's right 
as reversionary heir, the burden of proving the 
relationship which would make the plaintiff a 
reversioner to the last male owner is on the 
plaintiff. In such a suit, the plaintiff must prove 
not only that he is the next heir but that he is 
also near enough, (i. c.,) within fourteen degrees. 
Where there were fifty-nine plaintiffs, and nearly 
twenty other parties, in addition to the person in 
possession of the property left by a separated 
Hindu, were joined as pro jortna defts. ns being 
members of the family thpugh they advanced no 
claim, and the scheme of the action had been to 
bring, into court a large number of persons, more 
or less remotely akin in blood,, in the hope, of 
ousting the defendants in possession by a mass 
attack, and afterwards to assign the fruits of 
victory to the parties entitled by further litigation, 
infrr sr, the Privy Council condemned the course. 

qt w v • Basant Singh. 

9 L. W. 416=24 M. L. T.429= 28 G. L. J. 630 = 
l p T . W. R. 1919= 21 Bom. L..R. 232 = 
48 I. C. 540 = 28 P. L- R. .1919 (P. C.) 

-Reversioner— Proof of title . 

When the plaintiff sues for recovery of pro* 
perty on the ground of his being the nearest 
reversioner and he is unable to prove that he is 
the nearest reversioner, the suit pught to be 
dismissed* (Mr. Ameer [ ' AIL) PraTHivida 
Bhayankaram v. Ranqayya Appa Rao. '' 1 

15 k = , 17 C - ^ J- 295 = 

. (1913) M. W. N. 191 ±18 1. C. 13= 

13 M. L. T. 198 (P. C.) 

. ——Rtvtrsioiur-Proof of Utlt-PutumpOon . 

The fact that no other reversioner conies For 
ward and shows u superior claim over the plain* 
tiff within 12 years of the death of the widow docs 
I ? presumption that he is the reversioner 

l W W claim as a rcyeraioner must decided 
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on its merits. (1899) A. W. N. 191 distinguished. 
(Gokul Prasad , y.) JagannaTh Prasad v . Ram 
Lal - 1922 AU. 412. 

Reversioner— Proof of title— Onus. 

Plaintiff s suit was for the possession of certain 
property as the reversioner of the last male 
owner who left a widow and a daughter who 
was married to the defendant and gave birth to 
a son. He survived both and the defendant 
was in possession of the property as his son’s 
heir. The death of the son in the lifetime of 
the widow being an essential element to plain- 
tiff's title, the burden of proof lies on him, 
( Karamat Husain and Chamier , J 7.) Dilgam- 
jan Singh v. Parsidh Narain Singh. 

11 1. C. 202. 

• —Reversioner— Proof of title. 

In a suit to establish title as reversionary 
heir plaintiff must show that he is the nearest 
reversionary heir. The onus is wholly on the 
plaintiff and the defendant need not set up any 
nearer heirs. (Chaudhuri and Cuming , JJ.) 
Hari Pada Mookerjbe v. Radha Bul- 
hari Pal. 53 I. C. 1007 = 23 C. W. N. 1048. 


— Reversioner— Proof of title . 

Reversioner seeking to succeed to property 
as such, must affirmatively establish the parti- 
cular relationship, he put forward and also that 
there are no nearer heirs to his knowledge. 
Where a person claims as reversioner to succeed 
to property it is for those who claim, that their 
kinship is nearer than that of the plaintiff 
to prove that relationship. ( Coutts Trotter and 
Seshagiri Iycr % JJ.) Rama Rao v, Kuttiya 
Goundan. 40 Mad. 654=3 L. W. 331 = 

19M.L. T. 275 = 341. C.294 = 
30 M. L. J. 514. 

— -Rnu rsioner — Proof of title . 

In a suit for possession of a deceased Hindu’s 
property by the reversioners, they have to satisfy 
that there are no nearer heirs in addition to prov- 
ing they are heirs. ( Kotwal and Findley , A. f. Cs.) 
HaZari Lal v. Har Govind. 48 I. C. 375. 


Reversioner — Proof of title— Onus. 


In order that a reversioner may succeed to the 
property of the last male owner he must prove 
not merely that he was a reversioner but that he 
was the nearest reversioner. {Lyle, A I. J. C.) 
Bhimma Singh v. Mt. Sunder. 9 0. L. J. 186 = 
4 U. P. L. R. (0. C-) 79 = 26 0. C. 109 = 

1922 Oudh 218. 

—Reversioner— Proof of title . 

The burden of proving that there is no better 
and nearer claimant to the property of the decea- 
sed lies on him who claims to be the nearest 
reversioner, and where descent and legitimacy 
is an essential element the burden of proving the 
same lies on the so-called nearest reversioner. 
(Stuart, A. 7. C.) Chandan Singh v. Bhabati 
Singh. 30 I. C. 220 = 2 0. L. J. 246. 


. Reversioner— Proof of title. 

To establish a right to succeed as reversioners, 
their relationship to the deceased must be proved, 
and alto that they arc the nearest reversioners to 


HINDD LAW— Reversioner— Remote Rever- 
sioner. 

him. (Stuart, J. C. and Kendall, A. J. C.) Ram 
Din v. Kaiseth Pathasala. Allahabad. 

25 1.0.823 = 10. L. J. 447. 

Reversioner— Proof of title. 

W hen t he plaintiff sues to recover possession 
of property fro.n the defendant as the nearest 
reversioner, to the last male owner and denies 
the deft.’s legitimacy, the plaintiff must prove 
strictly his own title and legitimacy before the 
defts. can be called upon to rebut it. (Piggott, 
7- C. and Lindsay , A. J. C) Bhabuti Singh v. 
Khetal'Singh. 21 I. C. 274 

Reversioner — Proof of title. 

Reversioners claiming the estate of the husband 
of a Hindu widow must prove not only their 
descent from the common ancestor of themselves 
and the last male-holder but also that there is no 
other intermediate heir having a better title. 
( Piggott , y. C.) .Mathura Prasad Singh v. 
Bhulan Singh. 14 I. C. 339 = 15 0. C. 364. 

Reversioner— Remote Reversioner. 

Reversioner — Remote reversioner — Exe* 

cut ton sale — What passes — Purchaser in possession. 

Assuming that in a sale for arrears of revenue 
due by a Hindu widow, it is the widow’s interest 
alone that passes to the purchaser. It is*not open 
to a remote reversioner while nearer reversioner 
is alive to take possession of the property from 
the purchaser after the death of the widow. It is 
only the nearest reversioner, male or female, that 
can claim possession on the death of the widow. 
45 Bom. 105 ; 2 Pat. 217 Rcl. ( Ryves and Daniels , 
yy.) Jhari Koeri v Bijai Singh. 

45 A. 613 = 21 A. L. J. 563 = 1924 A. 109. 

Reversioners— Remote reversioners — Omis- 
sion of nearer reversioners to assert title. 


Where the nearest male reversioners of a 
deceased Hindu, do not choose to avail them- 
selves of their right to possession of the property 
on the death of the limited owner, it is not open 
to the remoter reversioners to sue for possession. 
(Hears, C. y . and Gokul Prasad, 7.) Bind Baha- 
dur Singh v. Mt. Rituraji. 20 A. L. J. 702 = 

L. R: 3 A. 380 = 1922 AU 420 

Reversioner — Remote reversioner — Suit. 

A remote reversioner can sue for a declaration 
that a transfer was invalid when the nearest 
reversioner is a female entitled to a life interest 
only. (Karamat Husain and Chamier , yy.) Raja 
Dei v. U.med Singh. 34 AU. 207 = 13 L C. 632 = 

9 A. L. J. 158. 


Reversioner— Remote reversioner — Collusion 

between widow and near reversioner. 

Caveat may be entered by remote reversioner 
if the immediate reversioner has done something 
which would render it impossible for him to 
Successfully challenge the will propounded by the 
widow. (Sanderson, C. y. and Woodrofje, y.) 
Satindra Mohan Tagore t. Sarala SundaRi 

Debi. 45 I. C. 59 = 27 C. L. J. 320. 

Reversioner — Remote reversioner— Estoppel 

— Knowledge and silence. 


Knowledge and silence on the part of rever* 
sioners would not estop them from challenging 
the alienation where they could not file a suit to 
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sioner. 

recover the property. (Walmsley and Greaves, JJ.) 
Chairman, Bally Municipality v . Pramatha 
Nath Mookerjeh. 41 I. C. 775. 

Reversioner — Remote reversioner. 

Remote reversioner does not derive title 
through nearer one and therefore adverse posses- 
sion against.thc nearer one, is not adverse against 
the remote ones. (S*o/* Smith . J .) HaSTI v. 

Hira. 4 Lah. L. J. 201 = 1922 L. 37. 

Reversioner — Remote reversioner— A licnation 

by widow, setting aside — Reversioner — Daughter — 
Agnate. 

The nearest male reversioner can sue for a 
declaration that an alienation of the estate by the 
widow is not binding, even though there is a 
daughter in existence as nearer reversioner. 27 
P. R. 1916 Foil. ( Abdul Raoof and Marlincau , JJ') 
Balla Singh v. Gurdit Singh. 3 Lah. L. J. 4o4. 


discretion in determining whether he is entitled to 
sue and would probably require the next reversion- 
er to be made a party. The plaint must state the 
i circumstances entitling the plaintiff, a remote 
reversioner, to sue and in the absence thereof 
• leave to amend will not be granted at a late stage 
of the trial. (White and Tyabji, JJ.) Avula Gu- 
ruvaya V. Avula Venkanna. 18 I. C. 212= 

| (1913) M. W. N. 383. 

Reversioner Remote reversioner 

Suit by. 

Where the immediate reversioner colludes 
with the widow, the next reversioner can sue. 
He sues in a representative capacity. ( Batten and 
Stany on , A. J. Cs.) Parwati v. GoVind Prasad. 

421. C. 737 = 13 N. L. R. 187. 

Reversioner— Remote revtr sioner — Right to 

sue for declaration— Existence of immediate female 
reversioner . 


• Reversioner— RpmoU reversioner — Right to 
sue — Setting aside a will . 

Where a will alleged to have been made by the 
last owner is impugned, the suit to set it aside 
must be brought by the presumptive reversionary • 
heir, but if the nearest heir had refused, without 
sufficient cause, to institute proceedings or had 
precluded himself by his own act or conduct from 
suing or had colluded with the widow or had 1 
concurred in the act alleged to be wrongful and, 
if the next presumptive reversioner stated in the 
plaint the circumstances under which he claimed 
to sue, a court would exercise a judicial discretion 
in determining whether he was or was not 
competent to sue. 6 C. 764 Ref. (Abdul Raoof and 
Campbell # JJ % ) Sundar Lal v . Kulla Ram. 

. _ 65 1 C. 820. ; 

Reversioner — Remote reversioner— Remote ! 

and proximate . 

A remote reversioner can sue only when 
proximate reversioner has precluded himself from 
suing. When the remote reversioner sues, he 
must state the circumstances under which he has 
Instituted the suit and the court will consider his ’ 
chances of succession to the estate and may refuse 
relief, if the chance is very remote. (Shah Din, *.) ! 
Kanshi Ram v. Saradanand. 60 P. R. 1916= 1 

331. C. 763 = 88 P.W.R. 1916. ! 

’ 1 “ Reversioner — Remote reversioner— Suit— ! 
Collusion . i 


A remote reversioner can sue for a declaration 
that an alienation by the widow is not valid when 
the presumptive reversioner is either colluding 
with the alienee or is not interested in seeking to 
set aside the unlawful dealings of the widow in 
possession. (Ay ling and Seshagiri Aiyar , 

Ratna Chbttjar v . Narayanaswami Chbttiar. 

24.1.0.796=20 M.L. J.616. 

[AIbo 18 1. C. 212=; (1913) M. W- N. 383.] 


H ever sioner 


_ , . . . Remote 

Suit Adaption by a rcidow . 


reversioner 


■ 


A remote reversioner is entitled to impeach t 
va hdity of an adoption by the widow of the de« 

Bed, if the next reTersioner either refuses to 
precludes himself from suing or has colluded wi 

W . d °, W °f concurre d ' n the act alleged to 
wrongful, the court must exercise a judici 


A reversioner who is not the immediate rever- 
sioner but who»is the immediate male reversioner 
can sue for a declaration of the invalidity of trans- 
fers made by the widow of the male owner not- 
withstanding that there may be other female 
lives between him and the estate. 6 All. 428; 
6 All. 431 ; 13 Mad. 195 and 32 Cal. 62, Foil.; 34 
All. 207 and 38 Mad. 466. 321. Ref. ( Miller , C. J. 
and Poster , J.) RamvaD Pandey v. Rambihara 
Pandey. 4 P. L. J. 734 = 54 I. C. 357 = 

(1920) Pat. 33. 

Reversioner— Rights of. 


„ . . R t J erst0 "f>'— Rights of— Spcs successions 
—Joining in conveyance by trtiow— Effect of. 

The interest of a Hindu reversioner, is a mere 
s/>« successions. A reversioner’s joining a 
conveyance by a Hindu widow is futile and the 
duty of the purchaser to enquire into necessity 
is not in any way lessened. Where there has 
been no misleading of the purchaser, the 
reversioner is not estopped from claiming 
properties as heir on the death of the widow. 
The doctrine of title feeding the estoppel is not 
appl, cable to the case. (Mr. Ameer Ali.) Gur 
Narain v. Sheo Lal Singh. 

46 Cal 666=17 A. L, J. 66=36 M.L J. 68= 

9 L. W. 335=49 I. C. 1 = 
1 U. P. L. R. (P. C.) 1=28 C. W. N. 521 (P. C ) 

[On appeal from 7 I. C. 218.] 


— — — Reversioner— Rights of— Spes Successions 
— Ktlmquishment,\if invalid. 

The presumptive reversioner of a deceased 
Hindu has, during the lifetime of his widow, 
no interest in fraesenli in the property; until 
it vests in him he has no interest which he or 
his guardian (if a minor) can assign or relinquish. 
Even if the reversioner or his guardian (if he is 
a minor) affects to relinquish the reversionary 
estate, it will not debar him from claiming the 

52SS thc Recession opens. W 
Ameer Alt .) Amrit N a ray an Sikoh » Gaya 
Singh. . 45 Cal. 690=23 ML T 142- 

. 34 M. L. J. 298=4 Pi L W 221 - 

7 L W 26 5 = < 1918) M. W. N.* 806= 

7»L. W. 581-20 9pm. L. R. 546=44 1.0*408= 

45 I. A. 35. (R C.) 
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Reversioner — Rights of — Alienation or 


HINDU LAW— Reversioner— Rights of. 


a-loptinn by wititw — Suit for declaration of invalidity 
— Death of plaintiff— Addition of next reversioner — 
C. P. Code, S. 2 (7/|,0. /, R. 1:0. 22 , Hr. 1 
and J (/). 

Under the Hindu law. till the female owner 
dies, the reversionary right is a mere possi- 
bility or spes, succes.i mis. This possibility 
common to all the reversioners for it cannot 
be predicated who would be the nearest at the 
time of her death. A suit by a reversioner for 
a declaration of the invalidity of an alienation 
or adoption by a widow, has for its object the 
removal of a common apprehended injury to the 
interests of all the reversioners, presumptive 
and contingent alike. As a general rule, such 
a suit must be brought by the presump- 
tive reversioner (i.e„) the person who would 
succeed if the widow were to die that moment. 
There is nothing to preclude a remote rever- 
sioner from joining or asking to be joined in the 
action brought by the presumptive reversioner 
or even obtaining the conduct of the suit on 
proof of laches on the part of the plaintiff, or 
collusion between him and the widow or other 
female whose acts are impeached. It is the 
common injury to the reversionary rights which 
entitles the reversioners to sue. If in a suit 
therefore by the next presumptive reversioner 
for a declaration that an alienation or 
adoption by the widow is invalid, the sole 
plaintiff dies, the next presumable reversioner 
is entitled to be substituted for him and 
continue the suit. The decisions of the Madras 
High Court drawing a distinction between a 
suit to set aside an alienation, in this respect 
arc incorrect. (.Ur. Ameer Alt.) 

YANA Pillai V. St’RBAMMAL. 38 Mad. 406- 

17 M. L. T. 435 = 28 M. L. J. 635 = 
17 Bom. L. R. 468 = 19 C. W N. 641 = 
2 L W. 596 = 11915) M. W. N. 555 = 
21 C. L. J. 515=29 I. C. 298 = 
42 I. A. 125 iP. C.) 

■Reversioner — Rights of Independent of 


limited owner. 

The title of a Hindu reversioner to the property 
of the last male owner is not derivcJ through 
the limited female owner, e.g., widow or daughter. 
Therefore an acknowledgment by a limited owner 
does not extend time against the reversioner. 
(Sir John Edge.) Sonilal t». Kanhaiya Lal. 

35 All. 227 = 19 I- C. 291. =40 I. A. 74 = 
25 M-L.J. 131 = 13 M L T- 437 = 
17 C. W. N- 605 = 11 A. L. J. 389 = 

[On appeal from 32 A1V33-6 A. L. J. 9^- 

■Reversioner-Rights of-Adverse fosses- 

... f C . ... . 


sion against life tenants, if adverse against freer- 
sionets . 

Adverse possession against life tenants is no 

adverse to the reversioners, as the latter do not 

claim through the life estate holder but from 
the last full owner, and as their interest is only 
contingent as long as the life estate holder is alive. 

?•> BANS,DHA 1 P 1 i! 0*981 = 8 a! L. J. 849. 


Reversioner— Right* of. 

Interest of. a reversioner is not transferable, 
nor capable of relinquishment in favour of widow. 

( Macleod , Kt. C. J. and Coyaiee. J .) DaYaRam 

PRfcMJEE V. BEACHARDAS DOONGARSING. 

24 Bom. L. R. 351 = 1922 B. 437. 

Reversioner — Rights of —Surrender— Enlar . 

genunt of widow's estate. 

A Hindu widow adopted the deft, who was 
then major. Before adoption he executed an 
agreement to the effect, that on his being adopted 
he would claim no right in the suit property. 
After his adoption he ratified the same agree- 
ment : Held, that the deft, became a near 
reversioner after adoption and as such had no 
present right whatever in the suit property and 
hence he could not surrender the same so as to 
enlarge the widow's limited estate into an ab- 
solute one. ( Macleod , C. J. and Shall , f.) 
Gancabai v. Hari Ganesh. 

45 Bom. 1167 = 62 1.0.680 = 
23 Bom. L. R- 500. 

Revirsimier —Rights of — Nd claiming 

under widow — Widow's suit, for cancellation , on 
ground of fraud — Dismissal — Rjfcct on reversioners. 

The dismissal of a suit for cancellation of a 
conveyance by a Hindu widow on the ground of 
fraud will not affect the Reversioners who arc 
entitled to impeach it as not binding on the 
inheritance in their hands. (Mookerjee and 
Beachcroft , JJ.) Secretary of State v. 
Bansiram. 35 I. C. 234 = 20. C- W. N. 638. 
(Bat see 48 I. C. 553 = 36 M. L. J. 557 = 

23 C. W. N. 326 (P. 0.1] 


Reversioner- Rights o/— Spes succession^. 

A reversioner has no present alienable interest 
in the property of the deceased. ( Mookerjee and 
Chapman JJ.) ShYama ChaRaS Baisya v. 
Prafulla Sungari 19 C. W- N- 882 = 

30 I. C. 161=21 G. L. J. 557. 

Reversioner— Rights of— Right to avoid 

alienation by widow— Not personal to reversioner. 

The right to avoid an alienation effected by a 
Hindu widow is not personal to the reversionary 
heirs and a transferee from them may exercise it. 
( Mookerjee aod Biachcroft , JJ.) Nishakar 
Chakravarti v. Ram Kumari Tgwawi.^ ^ ^ 

. Reversioners — Rights of— Limited owner— 


Prospeetive heirs. 

Prospective heirs can restrict the enjoyment of 
a limited interest within proper limits. ( Leslie 
Jones an I Broadway, 77.) Dial Roar ^Mahtau 

74 1. C- 639 = 3 L. L. J. 458. 


■Reversioner— Rights of— Purchasing ances- 
tral property— Waiver. 

A reversioner does not waive his rights a9 
such by purchasing ancestral property. ( 7 oh " * 

151 P. W. R. 1915. 

Reversioner— Rights o/-Sieitfor possession 




during life-lime of widow. 

Where A first mortgaged and then maJc a gift 
of his property to B and died thereafter leaving 
a widow, Held that the reversioner cannot sue 
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HINDU LAW— Reversioner— Rights of. 

for possession during the life-time of the widow. 
IKtnsi iglon, C. J. and Shah Din, 7.) Yaran v. 

Gulrang. 164 P. W. R. 1914 = 26 I. G. 882 = 

197 P. L- R. 1915. 

Reversioner — Rights of— Nature of interest 

during widow's lit e-time— Relinquishment. 

The interest of a reversioner in an estate in the 
hands of a widow is not a mere spe s succcs'ionis 
but at the least a ' contingent ’ interest which can 
validly form the subject of a relinquishment; such 
an interest cannot be defeated except in special 
cases by sale for justifying necessity. (Johnstone, 
J.) Khairti v. Maula. 135 P. W- K- 1911 = 

11 I.C. 211-214 P. L R.1911. 

Reversioner — Rights of — Daughter's estate — 

Rights of daughters — Partition — Effect of — Survivor- 
ship. 

Where two daughters who succeed jointly to 
the estate of their father effect an absolute parti- 
tion amongst themselves and one of them dies, 
though it is not open to the reversioner to sue for 
possession of the share of the deceased daughter 
it is open to him to sue for declaration of the 
invalidity of the alienation maJe by the deceased 
daughter. The deed of partition operates as a 
transfer by way of relinquishment of her estate by 
each of the daughters to the other in case she pre- 
deceased her sister. 24 C. 339; 42 M. 855; 22 M. 
522 followed. (Oldfield and Venkata. 'abb a Rao,jy.) 
Ammani Ammal v. Peru Sami Udayan. 

45 M. L. J. l. = (1923)M. W. N. 652 = 
32 M- L. T. 323 (H. C.) = 1924 Mai 75. 


HINDU LAW— Reversioner— Rights of. 

ed by a declaration that the adoption had never 
taken place. (Kutwal and Prideaux A. J m Cs.) 
Deorao v. Mt. Annapuranabal 1922 Nag. 185. 

Reversioner — Rights of. 


'Reversioner— Rights of— Adverse possession 

when begins against — Ultimate reversioners. 

Adverse possession against reversioners begins 
only from the time thc\ become entitled to it. liven 
against the ultimate reversioners, the same prin- 
ciple applies. (Ay ling a ul Srinivasa Iyengar , JJ .) 
Nila Kanta Rao v. Narayanaswami Iyf.r. 

20 M.L. T. 526=37 I. C. 733=31 M. L. J. 847. 

Revcrsioiur— Rights of— Rival claim under 

relinquishm'nt in . consideration of a sum— Valid 
transfer. 

Where an heir of. a deceased person gave away 
his claim in consideration of receiving a certain 
sum from another person and the deed of relin- 
quishment stated that there was a question as to 
who out of the two persons was the next rever- 
sioner and that the executant of the deed re- 
nounced his right for the sum and that the property 
was to be enjoyed by the transferee in full owner- 
ship against which the relinquisher or his heirs can 
nave no claim. Held that it was a valid transfer 
of rights and the transferee was entitled to enjoy 

/y V P ^ 0pCI 7o tra , nsf ? rrcd * 27 1 C * 284 - (W'atttt, 
c” d Slsha ^ ri Ai >«r.y.) Rajarajeswara 
DqRAI V. SUNDARAPANDIYASWAMI. (27 I. C. 283 = 

27 M. L. J. 694. 

-Rrvtrjionrr-^Right, of-Suit for declara- 

tion of invalidity of adoption— Further relief. 

Where plaintiff is a revei-sioner and if the adop 
tion is declared to have not taken place the second 
defendant, adoptive father’s widow would be 
entitled to immediate possessions and not the 
plaintiff, he could not have well asked for posses- 
sion, it is unnecessary to ask for further relief for 
sample injunction, plaintiff’s object beiog attains -• 


One reversioner should not be regarded as 
deriving his interest from another in whom no 
intcresc ever vested, even though that other was 
his own father. 22 A. 33; 28 M. 57 Ref. (Drake 
Brtckman t J.C.) Gulab Thakur v Fadali. 

68 1. C. 566. 

Rtvtriioner — Right of. 

The right of the reversioner to challenge the 
validity of the alienation by a widow is a perman- 
ent factor of his title to the property which de- 
velops from a bare spes success! outs into a vest- 
ted interest on the death of the widow. The 
reversioner s right to challenge the validity of 
ooe alienation is different from his right of im- 
peaching the validity of a separate and indepen- 
dent alienation though both the rights may arise 
out of one and the same title. He has a right 
of election ; lie may choose to challenge one 
alienation and assent to another or he mav 
. challenge both or assent to both . He may »xer- 
vise his right of election in regard to one aliena- 
! tl0n at one tlf "e and in regard to another alienu- 
tion at another time. Nothing is a surer, indica- 
tion of election than a challenge in the suit sa r 
' 3 .'9 P. C. Ref. (Wazir Hasan, A. J. c.) Bahv- 
. our Singh v. Sultan Husain Khan. 

3 U.P.L.R.(J. C.) 83=19°22 L da J dh 3 m. 


— Reyerjioners-Rights of-Agreement inter 
sc as to their future rights — Is valid . 

A reversioner cannot assign or relinquish his 
j/ei succ.sstonis, but it is open to him to enter 
into an agreement with reference to his future 
rights with the other reversioners in lorder to 

f“ le . ‘hemsclvcs. (Kanhaiya 

Lal.A.y C) Wajun biNGH v .R atan S.ngh. 

8 0. L- J. 120 = 61 1. C 940 = 24 0. C. 151. 

r~“ — Reversion tr Rights o/— Spes succession 
is Alienation — Aft nor — Guardian’s poio,rs. 

To test the binding nature of alienation on rever- 
sioners we have to see by whom the alienation 
js made whether it is made by a life-tenant or a 
person having contingent interest. If by the 
former the title derived is that of the life-tenant 
if by the latter, the alienee derives no title as 

A HiZ caDnot ass '8 n w:*t he does not own. 
A Hindu reversioner has no right or interest 
Resents till the death of the female owner It 
becomes complete only on her death : till thenlit 

“ “ m r C •*“'*»*- The guardian of a 
minor reversioner cannot contract for him and 
thus bind him. (Stuart and Kanhaiya Lai, A V Si 

Bisram Singh v. Sanwal Singh. 23 0 fi _ 

7 0. L. J. 342 = 57 I. a 541= 

2U- P.L. R. (J. C.)123. 

successionis and has not a sufficient inte^est^n 
the property within S. 91 of the T Pa*. . n 
enable 'him to' redeem the^mo^V^ 
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HINDU LAW— Reversioner— Rights of. 


HINDU LAW— Reversioner— Suit by. 


property. 8. O. C. 349. Overruled. Daniels and 
Lyle , A. 7. Cs.) Basant Singh v. Rampal Singh. 

6 0. L. J. 248 = 51 1.0.985 = 
1U.P. L. R- (J. C ) 45. 

Reversioners— Rights of— Suture of right— 

Spes successionis — Bargain in respect of r ght by 
guardian. 

Apart from any binding agreement having the 
force of a decree or operating as an estoppel, a 
Hindu reversioner holds no interest in the 
property held by a female which he can assign or 
transmit to his heirs. If he is a minor, the guar- 
dian cannot bargain on his behalf or bind him by 
any contractual engagement in respect thereto. 
45 Cal. 590, Foil. (Kanhaiya Lal t A. J. C.) 
Sankata Prasad v. Kali Prasad. 

51 1. C. 545 = 22 0. C. 48. 

Reversioner — Rights of— Spes successionis 

— Alienation. 

A mortgage by reversioner is not valid even 
though the estate subsequently devolved on mort- 
gagor. A decree cannot be obtained on a personal 
covenant since part of the consideration is con- 
trary to S fi of T. P. Act and so the whole 
mortgage is void. I Lindsay , J . C.) Shi am Sun* 
dar v. Dilganjan Singh. 20 0. C. 155 = 

39L C. 540 = 4 O.L. J. 380. 

Reversioners — Rights of — Represent ition. 

Reversioners do not claim through each other 
but independently as heirs of the last male 
owners. •( Lindsay and Rofque, JJ.) Mathura 
Prasad v. Jagat Bahadur Singh. 

18 I. C. 289. 

Rcvtr.ioner — Rights of— Partition beticeen 

co- un I oivs. 

Though in a suit for partition to which the co- 
widows alone are parties the court might reason- 
ably refuse to concern itself with tbe interests 
of the reversioners beyond seeing that there was 
nothing in the decree prejudicially affecting their 
rights, yet if they are parties, they arc entitled 
to ask for provision safeguarding their interests 
against possible acts of waste provided they can 
show reasonable 'grounds for apprehending the 
same. 31 Cal. 214 Ref. (Piggott and Rafique . 
A. 7. Cs.) Kailasha v. Bitto. 16 I C. 471. 

15 0. C. 223 = 

Reversioner — Rights of. 

During the tenure of a widow’s estate, a Hindu 
reversioner has a mere spes successionis which 
he cannot sell, assign or surrender or make the 
subject of a settlement. In the case of a minor 
reversioner, his guardian cannot in any way 
bargain away with his rights to his prejudice. 
(Bucknill and Ro\s t JJ.) Ram Bahadur Sen v. 

Ganesh Bagat. 2 Pat. 554 = 1924 P- 49. 

Reversioner — Rights of — One reversioner 

does not claim through another. 

Alienation bv widow is valid against every one* 
except the reversioners and unless the reversioners 
choose to treat it as a nullity, it subsists as against 
every one else. A Hindu widow is not a tenant 
for life, but owner of her husband’s property 
s ubject to certain restrictions on alienation and 


subject to its devolving upon her husband’s heir 
upon her death. But she may alienate it subject 
to certain conditions being complied with ; her 
alienation is not. therefore absolutely void but is 
voidable at the option of the reversioner. He 
may think fit to affirm it, or he may at his pleasure, 
treat it as a nullity without the intervention of 
any court, and he might show his election to do 
the latter by commencing an action to recover 
possession of the property. Consequently a gift 
of the whole of her husband s property made by 
a Hindu widow not challenged by the reversioner 
during her lifetime and acquiesced in by those 
who would take a vested interest after her death 
cannot be challenged by any one else. The 
reversioners alone can dispute the gift. If they 
choose to allow the property to which they are 
entitled, to remain in possession of the donee, 
that is their affair and no one else can object. If 
the donee remains in possession under a claim of 
right for 12 years he will acquire an indefeasible 
title even against the reversioner. (MilliT % C. J. 
and Mullick t y.) *Maharajah Kesho Prasad 
Singh v. Chandrika Prasad Singh. 

3 Pat. L. T. 797 = 1923 P. 122. 


Reversioner — Rights of — Contract to 

relinquish. 

A reversioner cannot convey or agree to convey 
or relinquish any future right oriexpectancy ; if he 
is a minor, his guardian cannot deal with his 
reversionary right or bind him by any contractual 
engagement thereof- The right of reversioner is 
a naked possibility which cannot form the basis of 
a claim. (Das and .- dami, yy») BhaGwati Kuer 

'• SA " AV - 2P.L t m. 


Reversioner— Suit by. 

Reversioner— Suit— Right to sue for decla- 


non. 

Where there is a conveyance of an absolute 
tate by widow purporting to claim absolutely in 
vour of one of three equal reversioners, it is 
icn to the other to sue for a declaration that it 
not binding on the estate. ( Lord Parker of 
■oM., g :on.) Sadagak S.xoh 

4 Pat L. W. 52 = 34 M. L J. 67 = 
23 M. L. T. 31 =16 1 A L. J .61 = 
7 L. W. 146 = 27 C. L. J. 186 = 
22 C. W. N. 436 = (1918) M. W. N, 323 = 
43 I. C. 434 = 20 Bom. L. R. 509 (P- C ). 

Reversioner — Suit by— Suit for declaration 

l,is title as such, not maintainable — Waste Prc 
mftion of. 

It is impossible to predicate during the life-time 
the limited owner c.g., widow or mother who 
ill be the reversionary heir of the deceased pro- 
ictor. Consequently, a court will. not grant the 
xlaration that a person is the neat reversioner. 
; it will be a brutum fultntn. 31 I. A. 67, Ket. 
ut a reversionary heir though having a spa 
ccessionis has a right to demand that the estate 
: kept free from waste and from danger during 
s enjoyment by the limited owner and can sue as 
presenting the whole body of reversioners to 
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HINDU LA.W— Reversioner -Suit by. 

prevent such waste, etc., by the limited owner. 42 
I. A. 129, Ref. (L or, l Shaso.) JaNaki Ammal v. 
Narayas'asami Aiyer. 39 Mad. 634= 

431. A. 207 = 20 M. L. T. 168 = 
31 M. L. J. 225 = 14 A. L. J. 997 = 
(1916) 2 M. W. N. 188=20 C. W. N. 1323 = 
18 Bom. L. R. 856 =24 C. L- J. 309 = 
371. C. 161=4 L.W. 530 (P.C.) 
[On Appeal from 17 I. C. 261 = 
(1912) M. W. N. 904.] 

— Re vers ion t r — S u i t — Delay . 

Delay in bringing the suit if explained would 
not operate to the prejudice of the plaintiff if it is 
brought within time and the delay is explained. 
(Lord Moulton). Sreemutty M anoka rani Dkui v. 
Haruwda Mitter. 24 I. G. 311 = 

18 C. W. N. 718 (P. C ). 

- Reversioner— Suit by — Right to sue for 
declaration during widow's life — Aliittalion by 
trior owner. - • 

Where a Hindu widow during the period when 
the estate is vested in her deliberately refuses to 
Impeach a transaction made by the prior estate- 
holder or makes it impossible for her to do so, 
the reversioners without waiting for her death 
can sue for declaration that the transaction >vas 
not binding on the estate. ( Stuart and Ryves t JJ) 
Suraj Mal v. Nathwa. • 

. 45 A. 255=21 A. L. J. 50 = 
L.R.4A. 66=4 L. R. All. (Civ.) 66 = 

1923 A. 161 (2). 

• Reversioner— Suit by. 

A suit for mere declaration of reversionary title 
during life-time of widow or other heiress can- 
not be entertained. ( Lindsay and Ryves, ) 
Munnulal v. Rajaram. 

' 20 A. L. J. 282 = 1922 A. 100. 


* 7 — r-r Rtverswert— Suit by— Decision in favour 
of Ofu, tf res judicata against others. 

' 0nc reversioner does not derive his title from 
another reversiooer and therefore a decision in 
favour of or against one reversioner cannot 
operate as res judicata in favour of or against 
another * (Rafique and Stuart, yy.) Darbari 
I.al v. Gobind Ram. 43 All. 558 = 

' 63 I. c. 524=19 A. L. J. 514 


r ——Reversioner— Suit— Declaratory suit— Will 

by widow. ir. , 

A Hindu widow executed a Will purporting to 
dosaunder an oral direction from her husband. 
The. ftvcrsioner sued fora declaration that the 
r V 0 .‘u' He d ' the suit wa3 not main- 

Poif 9 ,A ere was 5° “ lieDation ‘ 1 A. L. J. 

' »x c. 30i=i3 a. 

by v idour-Decla^ 

Where the reversionary heirs of one . R. sued 

for a declaration that a will executed by 

null and void as against them, 
and >n the pleadings the deft, set up a title in 
t^e widow wholly inconsistent .with Uprights 
ol^he reversioners, t;he suit >vas raaintaiuahi. 
gSfcM CAomirr, yy.) Ram AVxar D^b p 

17 1. C586 

VoL m C. D. — 76 


HINDU LAW— Reversioner— Suit by. 

-Reversioner— Suit by — Not barred by suit 


by widow. 

A suit for possession by a Hindu widow in her 
own right does not operate as res judicata in a 
subsequent suit for possession by the reversioner. 
(Greaves and Cuming , JJ.) Sashi Kumar Sarkhkl 
Chandra Kumar Samaddar Chowdhuri. 

63 I. C. 322-35 C. L.J. 348. 


Reversioner — Sfji7 by. 

The institution of suit by the reversioner for 
possession of the property alienated by the 
widow, shows his election to treat the alienation 
as nullity, a id he need not, in such suit, ask for 
a declaration that the alienation is inoperative 
nor should he take steps, before the institution of 
suit, to avoid the alienation. ( Mukerji , A. C. 
J • tuid Fletcher , J .) Suux Mohan Banerji 
Rajkrishna Ghosh. 60 I. C. 826 = 

25 C. W. N. 429 = 33 C. L. J. 193. 


■Reversioner— Suit. 


A reversioner bringing a suit must prove that 
to the best of his knowledge there are no nearer 
reversioners or must show circumstances under 
which though they are remote reversioners they 
are entitled to sue. ( Shah Din, y.) Kanshi Ram 
p. Sarada Nand 33 I. C. 763 = 

60 P. R. 1916=83 P. W. R. 1916. 


—Reversioner— Suit— B audit us. 

The father’s sister of the deceased last male 1 
owner and her sons are entitled to inherit as 
bandhus under Milaiihara and hence could con- 
test alienation made by the deceased's mother. 13 

‘ 0; . 15 . M . ad -i 2 ; » 28 All. 187, Ref. (Rattigan 
and shade Lalt JJ.) Su.voer Singh t;.' Mussam- 
mat Gurdbvi. 31 I. C. 27=163 P. W. R. 1916. 


decree , 


-Reversioner— Suit— Alienation —Form of 

In a suit by reversionary heirs for a declara- 
tion that a certain sale is not binding on them 
the court has to determine whether the sale is 
binding as such. A purchaser who has paid off 
a pnor mortgage cannot claim to be in posses- 
sion till he has been redeemed. (Rattigan, y.) 
Partap v. Attar Sinoh. J ' 

262 P L. R- 1913=201. C. 289= 

37 P. R. 1913. 

I 7T~7 R<V y Si ° n / r 7 Sui . 1 b y~ Suit during life-time 

i u&&. 

A suit during thff life-time of a widow, for a 
declaration that plaintiff is the nearest rever- 
sioner entitled to succeed to the estate in her 
°? her death, is not maintainable. 
(Wa//,J, c. y. and Kruhnan, y.) Gurusami 
PaSdiya v. Pandia Chinna Thambia. 

44 Mad. 1=39 M, L. J. 529= 

(1920) M.W. N. 660 = 
61 1. C. 242= 23 M. L. T. 365. 

Reversioner — Suit— Declaratory relief . 

♦k'XSl the P !. ffs - 3ucd fora ^re declaration 
H- y Tit *. hC reversioners of a deceased 
Hindu and thnt the deft, was not entitled to 
character of the next reversioner. Held, 

5^0 (P C) U L Wa W n0 i«' n ^ lntainablCl 45 Cal - 
510 (P. CJ Rel. ' (Wallis, C. J. and Sishagiri 



1204 


1203 CIVIL DIGEST, 1911—1923- 


HINDU LAW— Reversioner— Suit by. 


HINDU LAW— Reversioner— Suit by. 


Aiyar, J.) Gangadhara Rama Rao v. Surya 
Rao. 42 Mad. 219 = 36 M. L. J. 169 = 

25 M. L. T. 184 = 49 I. C. 835 = 9 L. W. 329. 

Reversioner— Suit— Death of plff.—Ncxt 

reversioner — Right to continue. 

A suit by a reversioner is one brought on behalf 
of the entire body of reversioners and if the 
plff. conducting the suit dies it is open to the 
next reversioner to continue the suit ignoring 
an order of abatement made behind his back. 
38 Mad. 408, Foil. ( Sadasiva Aivar and Spencer , 
yj-) Krishnaswami Iyer v. Seethai.aksh.mi 

Ammal. 25 M. L. T. 116 = 9 L. W. 166 = 

49 I. C. 268 = 11918) M. W. N. 888. 

Rcvtrsioiur — Suit to set aside alienation — 

Withdrawal— Effect o f . 

The dismissal for default or non prosecution of 
a suit by one reversioner does not bar another 
suit by another reversioner and the withdrawal 
of his suit by one reversioner without obtaining 
permission to institute another, does not bind 
the succeeding reversioner and bar him from 
bringing another suit. 3S Mad. 406 (P.C.) Expl. 
(Abdur Rahim and Kumar astcami Sastri, JJ-) 
Aiya Ra.malinga Mudali v. Arumuga Mcdali. 

42 I. C. 512 = 33 M. L. J. 471. 

Reversioner— Suit — Adoption— Alienation. 

Per Wallis t J . — A reversioner who has allowed 
his right of suit toideclare an adoption invalid 
to be barred, is not entitled to sue for dcclara 
tion that an alienation by the adopted son is 
invalid. There may be a fresh cause of action 
against the alienee alone by reason of the aliena- 
tion to him denying the next reversioner’s title 
but so long as no declaration could be made so 
as to be binding on the adopted son, the court 
will be well-advised in refusing to grant the 
discretionary remedy. Per Coutts Trotter, J ., 
contra.— A reversioner is entitled to sue for 
declaration that an alienation by the widow and 
adopted 6on is not binding on him even if a suit 
to declare the adoption invalid is barred. A 
reversioner has one remedy while the adoption 
is made which is mere possibility of danger and 
another when the damage takes a concrete form. 
(I Wallis , C. y. and Coutts Tro'.Ur, 7.) Kooal* 
Bapaya v. Akamma. 36 I. C. 255. 


Reversioner —Suit. 


Suit to set aside adoption on the part of nearest 
reversioners after six years of the knowledge of 
adoption on the part of nearest reversioners is 
barred. (Wallis and Coutts-Trotter , yj.) Chit 
Rbom Subbam ha b. Rbbb, Mbab, Rbuo.^ 

Reversions— Suit— Set asiie alienations — 

Cause of action. 

Every reversioner has a separate cause of 
action and right to sue in respect of setting aside 
alienations by a widow. 29 Mad. 390 (F. B.) 
Dist. 23 M. L. J. 269; 32 Cal. 62 ; 24 M. L. J. 62 ; 
Rel. on. (Sanlaran Sair and Sada'tvalvtr,y7d 
Narayana Iyer v. Rama Iyer. 38 Mad. 39b- 
20 1. C- 625 = (1913) M. W. N- 588 = 
14 M. L. T. 89 = 25 M. L. J- 219 
rThis is no longer law Stt 46 II. C. 202- 
38 Mad. 406 (P. C-) ; 41 Mad. 659. (F. B.)J 


Reversioner — Suit — Declaratory suit — 

Relief. 

The uncertainty regarding the person who 
would be entitled to succeed is no ground for 
refusing a declaration regarding the character 
of the alienation. When the alienation is declar- 
ed invalid, a charge may also be declared in 
favour of the alienee for the amount for which 
neocssity has been proved. It is not necessary 
that there should be an offer in the plaint before 
a conditional decree can be passed and the 
alienee given a charge for the amount. (Sundaru 
Iyer and Sadasiva Iyer, yj .) Gamkipati Papara- 
yadu v. Gakikipati Rattamma. 37 Mad. 275 = 
17 1. C. 508 = 24 M. L. J. 62=13 M. L. T. 110 = 

(1912) M. W. N. 1176. 

Reversioner — Suit — Alienation by widow — 

Death of reversioner — Suit, if abates. 

In a suit by a reversioner for a declaration that 
an alienation by a Hindu female, having only a 
woman's estate, was invalid, the cause of action 
docs not pass to the next reversioner upon the 
death of the plff. 22 M. L J. 375 ; 12 M. L. T. 199, 
Rcl. (Sttndara Aiyar and Sadasiva Aiyar , yy.) 
Ramachandra Naidu v. Subbaya Pillai. 

16 I. C. 865 = 12 M- L. T. 664. 
(This is no longer law See 38 Mad. 406 (P. C.) = 
46 I. C. 202; 41 Mad. 659 (F. B )1 

RcverAoner-Suit — Nature of. 

A suit by a Hindu widow to declare an adoption 
by her son’s widow as invalid, abates on the plff.’s 
death as the right of suit dees not survive. For 
this question no distinction is made between suits 
of setting aside an adoption or an alienation. 
Obiter Even if it is held that the cause of action 
survives, the reversioners of the last male owner 
arc not the plff s. legal representatives. (White, 
C.y.and Henson , J .) ArUNACIIELLAM PlLLAY V . 

Vkllaya Pillai. 12M.L T.199 = 

(1912) M. W. N. 897 = 15 I. 0 461 = 

23 M. L. J. 719. 

RevcrAoners — Suit by— Transfer by tcidcnc 

— Oral transfer. 

Where a HinJu widow transfers possession 
without a written instrument, a reversioner should 
not be given a declaratory decree, unless there is 
strong evidence that the conduct and declarations 
accompanying the transfer clearly constitute an 
injury, and it is necessary to perpetuate testimony 
in favour of such reversioner. (Mitra, A. C.) 
Ujaria r. Kishax Lau ^ 60 \ 

Reversioners — Suit by Suit for declaration. 

A suit under S. 42 of the Specific Relief Act 
lies by a rev.-rsioncr, irrespective of the fact 
whether he has a present interest in the reversion, 
when his reversionary rights are denied. ( Stuart , 
A.y.C.) Mun.vu Sinoh v. Bachchu Singh. 

33 X. 0. Iwi 


Reversioners— Suit— Right of suit 


to set 


ide an adoption. 

The next reversioners have a right to sue to hove 
ic adoption set as*de or declared invalid during 
er lifetime, when out of collusion or con- 
ivancc she fails to have an adoption , set asio. 
lot and Jicala Prasad, yy .) SUNDER Prasad 
.noh «>. Ram Bat. Kuar. 40 I. C 15 0 
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HINDU LAW— Reversioner —Suit by. 


•Reversioners—. Suit — Right of suit—Alie* 


nation. 


A suit to restrain all alienations is not un- 
sustainable. It must be founded on a specific 
alienation. ( Hayward , A. J. C.) Rat ansi v . 
Umerbai. 9 I. C. 997. 

Sanyasi. 

See Hindu Law -Succession. 

Schools of law. 

Schools of lav — Migrating family — 

Lav applicable — Law at the time of migration. 

The law of succession is the personal law of 
the individual whose succession is in question, 
if it is known that he lived in a certain place, 
it will be assumed that his personal law is the 
law that prevails in that place. But i f it is 
known that he originally belonged to some 
other place from whence he has migrated to 
another place, his personal law would be the 
law of the place of his original residence as it 
was when he left, unless it can be shown that 
he has renounced his orignal law in favour of 
the law of the place to which he migrated. 
According to the Hindu Law as expounded by 
the Miyukha School in the Bombay Presidency 
and applied to Maharashtra Brahmins in 
Central Provinces the daughter succeeding to 
her father takes an absolute estate. ( Lord 
Dunedin). Balwant Rao v. 8aji Rao. 

48 Cal. 30 - 47 I. A. 213 = 18 A. L. J. 1049 = 
28 M. L. T. 157= 12 L. W. 679 = 
_ 16 N. L. R. 187=25 C. W. N. 243= 
22 Bom. L. R. 1070 = 39 M. L. J. 166 = 
57 I. C. 545 =(1920) M. W. N. 483 (P. C ) 

“ ~ Schools of lav — Mitakihara and 

M ayukha—Snpe? iority . 

The Mitakshara, is an authority superior to 
Mayukha, in the town of Mahad in the Kolaba 
Dmrict. (Batchelor and Shah, TJ.) Narhar v. 
Bhau * 40 Bom. 621=36 I. C. 539= 

18 Bom. L. R. 744. 

— ——ScAoob of lav— Family in Bengal claim* 
in S to follow Mitakshara — What to prove. 

Where a family in Bengal claimed to be gover- 
ned by the Mitakshara school and proved its im- 
migration from a Province where such law pre- 
vails and also a practice consistent with such 

Z* 2*. Pr °. 0f 8ufHcicnt ‘ ' P^of is not neces- 
sary of immigration after the establishment of the 
^ayabhaga system. (Walmsley and Suhravardy . 
JJ-) Ramesh Chandra Sinha v . Mahomed 
Elaki Bu ksh. 50 Cal. 898=1924 C. 383. 

Hi Schooli °f Bombay school— Par bhus— 
Migration from Bombay— Lav applicable . 

The parbhua of the Central Province* 

VSH* 

Lo. V C.) Maoko Rao v. Keshbo 

. , ... , 56 I. C. 175. 

.to. '■ Ktol-.Vifa*. 


HINDU LAW — Stridh<ui&iii- , “Succ£ssion. 

Mithila country. It lies on those who allege to 
the contrary to prove that there is something 
in the Hindu Law as interpreted by the Mithila 
school to justify their contention that a woman 
succeeds absolutely to the properties of her 
deceased husband. [Batten a)id Findlay , Offg* 
4-7-Cs.) Tortanbai v. Ballabhji Ojha. 

48 I. C. 956. 

~ Schools of laic — Central Provinces — Lex loci 

Lav of Benares School . 

The Benares School of Hindu Law is lex loci 
of the Central Provinces, that of the Bombay 
bchool being applied only to Mahratta Brahmins 
m Nagpur and other cases where it is specially 
found to be applicable. ( Stony on , A. J. C.) 

Ganno Beni. 43 I. C. 943 = 14 N. L. R. 82. 

~ Schools oj law— Mitakshara — Applicability 

— Berar . 

. . , | as interpreted in Western India is 
applicable to Berar. (Miltra, A, 7. C.) Bhadia a. 

AKssammat Bhaci. 231. C. 229 = 

10 N. L. R. 24. 

' ■—Schools of laic — Mitakshara — Personal 
late Berar Kunbis. 

\rT h | e P 61 ^ 0 " 31 h» w of the Berar Kunbis is the 
Mitakshara as interpreted by the Mayukba. 
iSlanyon, A. J. C.) S.taram t>. Laxman. 

171. C. 133 = 8 N. L.R. 128. 
Self-acquisition. 

See Hindu Law— Joint Family. 

Separate Property. 

See Hindu Law-Joint Family. 

Shebait 

See Hindu Law — Religious Endowment, 

Sikh. 

See Hindu Law— Applicability - of. 

Son’s Liability. 

See Hindu Law— Debt. 

Son s Obligation. 

See Hindu Law— Debt. 

Spes successionis. 

See Hindu Law — Rbversioner. 

Spiritual Office, 

See Hindu Law— Religious Endowment. 

Stridh&nam. 

Succession. 

What is. 

What is not. 

Stridhanam— Succession. 

*» «• 

trr l i nd Ho, t oL Mita lf hara 5011001 of ,aw thc daugh- 
aV, 5 da , ughtcr , hfts the preference over the 
daughters son in the matter of succession to 
stndhanam. It is only the Stridhan hairs of the 

mSSSBtA 


45 A. 715-1,. R. 4 A. 601=21 A. L. J. 656 

1924 A. 3 
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HINDU LAW— Stridhanam— Succession. 


■ — Stridhanam — Succession — Unmarried 

woman — Prostitution — Fjfect of. 

The Mitakshara law recognises two forms of 
descent to a Hindu woman’s self-acquired property 
according as whether she is married or unmarried. 
It is not the law that when an unmarried woman 
has fallen from chastity no one can succeed to 
her property except the Crown. The mother of 
the woman would be an heir. In the case of 
Hindu widows who have become prostitutes, the 
succession to their stndhanam is regulated by 
the same rules as those which apply to the succes- 
sion of married women. (S/uar/, J.) Muss am mat 
Bhaxga Sheik Din Mahomed. 

4U.P. L. R. (A.) 8 = 1923 A. 233. 


Stridhanam — Succession — Blood relatives 

preferred to Crown. 

On failure of husbands heirs, the stridhan 
would pass to the widow’s blood relatives in 
preference to the Crown. ( Macleod , C. J. and 
Shah , J.) Ganpat Ram v. Secy, of State. 

15 Bom. 1106 = 62 1. C. 109 = 
23 Bom- L. R. 462. 

Stridhanam— Succession — May uk ha— Son- 

technical stridhanam — Son takes priority to son's 
son. 

Among Hindus governed by the Vyavahara 
Mayukha the non technical stridhana of a woman 
desends to her son in preference to her son’s son. 
{Scott, C. y . and Heaton, J.) Bai Raman v . Jagji- 
vandas Rashidas. 41 Bom. 618- 

41 I.C. 277 = 19 Bom- L. R. 629. 

Stridhanam — Succession — Mayukha — 

yoint tenancy — Tenancy- in-common. 

Under the law of the Vyuuahara Mayukha as 
also under that of the Mitakshara. property 
inherited by sons from their mother descends to 
them not as a joint tenancy, but a tcnancy-in- 
common. 27 Mad. 300, Foil. (Chandaiarkar and 
Russell, yy.) Bai Parson v. Bai Somu. 

36 Bom. 424=15 I. C. 774 = 
14 Bom. L. R. 400. 


Stridhanam— Succession— Father's sister . 


A Hindu maiden dying without leaving children, 
mother or father, as heirs must for purposes of 
succession to her stridhanam he treated as a 
woman married in the unapproved form. 17 Bom 
114 ; 32 Bom. 409; 3 Bom. 369; I Bom. 183 ; 32 
Bom. 300, Rel. on. Both under mitakshara and 
mayukha in the case of a deceased Hindu maiden 
leaving surviving her father’s sister and her 
father’s male gotraja sapindas 5 or 6 degrees 
removed, her stridhanam goes to the father’s 
sister and not to father's male sapindas. (Scoff 
C. y. % Chan date kOT, Batchelor and Heaton* JJ) 
Thukara.m v. Narain. 36 Bom. 339- 

14 I.C. 438 = 14 Bom. L. R. 89. (F.B ) 

■ Stridhanam — Succession— Husband* s bro- 

ther and step-brother. 

The claim of the husband’s brother to succeed 
in preference to the deceased woman s step 
brother in respect of her separate property is 
recognised in text books and has received 
j udicial confirmation. (H almslcy and Huda , JJ-) 
Srimathi Gunamani Dasi v. Devi Prasanna Rai 
Chowdhuri. 54 I. C. 897 = 23 C. W. N. 1038. 


HINDU LAW — Stridhanam — Succession. 


Stridhanam — Succession — Order of — 

Dayabhaga. 

Sons and maiden daughters take equally 
Ayautbaka Stridhanam. Married daughters arc 
postponed. The burden of proving that pro- 
perty purchased by a Hindu lady long after her 
marriage was her Ayauthaka property as having 
been purchased out of a special fund obtained 
during her nuptial ceremony is on the person 
asserting it. ( Richardson and Beachcroft , yy.) 
Delauney v. Prashari Gcha. 

45 I. C. 879 = 22 0. W. N. 990. 

Stridhanam— Succession— Sons of one wife 

— Rival zrife. 

The son by one wife of the husband does not 
become the issue of the rival wife for purposes 
of succession to her stridhanam and it docs not 
follow from the text of Manu which says “ if 
any wives of the same man becomes mother of 
a son all of them become mothers of the male 
children/* The adoptive and natural step-sons 
of a Hindu widow have equal rights of succes- 
sion to her stridhan as sapindas of her husband. 
{Sanderson, C. y., Wex^drojfe and Mookerjee, yy) 
Gancadhar Bogla r. Hira Lal Bhogla. 

43 Cal. 944 = 34 1. C. 10= 
20 C. W.N. 489 = 23 C. L. J. 372. 

Sir idhanam — Succession — Female heirs . 

Stridhan inherited by .female heirs do not 
Income the latter’s Stridhan. The female heirs 
take only a Hindu woman’s estate in the pro- 
perty. 24 All. 468 (P. C.);5 Cal. 222; 17 Cal. 
91 1, Foil. {Fletcher and Teunan, yy) Jocendra 
Chandra Banerjeb v. Pham Bhusiian 
Mookerjee. 33 I. C. 810 = 43 Cal. 64. 

Stridhanam— Succession— Brother. 

The brother succeeds to the Ayauthaka stridha 
nam property of a Hindu married woman governed 
by the I>ayabhaga Law in preference to the hus- 
band irrespective of the form of the marriage. 
(Fletcher and Roe , yy.) Mahendra Nath Maity 
v. Girish Chandra Maity. 31. 1. C. 561 — 

I 19 C. W. N. 1287. 

Stridhanam — Succession — Principle of % 


Succession must be traced from the last owner 
and not from last holder. (Carndnfj and Richard 
son, yy.) Madhuhala Dasi v. Laxman- * 

22 I. C. 518=20 C. W. N. 627 # 

Stridhanam —Succession— Prostitute— Ben- 
gal School. 

Under the Bengal Schoql of Hindu Law the 
stridhanam property of a prostitute will pass to 
her brother's son in the absence of nearer heirs. 
Prostitution docs not sever the tie of kindred 
completely. {Jenkins, C. J. % Stephen, Mookerjee 
and Holmteood , jj.) HaRI Lal SinOH v. Tripura 

Charan Roy. 40 Cal. 650=17 C. L.J. 438- 
19 I. C. 129 = 17 C. W- N. 679 (F. B.) 

Stridhanam— Succession— Ax authaka— In- 
heritance— Father — Husband— Son of co-wife. 

The father of a Hindu lady governed by the 
Dayabhaga succeeds to her ayauthaka stridhanam 
property, prior to the husband or the son of a co 
wife. (Mookerjee and Beachcroft, jj) Baikunta 
Nath Chakra varti r. Kasi Nath PAN jg T j q 553 
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HINDU LAW— StridBailain — Succession. 


- Stridhanam — Succession — Dayabhaga — 


v v v sw y r O " 

tfaf/ sister's son— -Daughter's son of great grandson 
of great grandfather of woman s husband. 

Under the Dayabhaga school a woman s half 
sister s sort is entitled to succeed to her stridhan 
in preference to the daughter’s son of the great- 
grandson of the grand-father of the woman's hus- 
band. {Brett and iV. R. Chatter jee, JJ.) Sashi 
Bhusan LAHim v . Rajenura Nath Joardar. 

40 CaL 82=15 I. C. 225 = 16 C. W. N. 1094. 

^—Slridhauam— Succession — Preferetice. 

Under the Mitakshara Law a woman’s father’s 
brother’s! sons are not entitled to claim her stri- 
dhanam property in preference to her father’s 
daughter’s son. ( Chitty and Chatter jee , JJ.) 
Dwarka Nath Ray.i\ Sarat Chandra Singh 

Ray. 39 Cal. 319 = 15 C. W. N. 1036 = 

111. C. 872-15 C. L. J. 23. 

Stridhanam — Succes. ion— Prostitution. 

Though property held absolutely by a prostitute 
is not stridhanam in the exact contemplation of 
the Dayabhaga, the operation of which is confined 
to married women, it must be treated as Stridhan 
for purposes of succession. Prostitution severs a 
woman 90 far as inheritance is concerned from 
all her relations at the moment she becomes 
degraded and necessarily also from all persons 
claiming through them. Sons and chaste daughters 
born after degradation are not afFectcd by this rule 
dnd inherit her absolute ' property according to 
general rules of Hindu Law. (Stephen, 7.) Tri- 
PUKA ClIAKAN V. HaRI MaTI DaS. 

38 Cal. 493=9 I. C. 657 = 
15 C. W. N. 807. 
— - — - Stridhanam - Succession— Sister's son y. 
Husband's daughter's son’s son. 

The word ‘’sapinda !’ in chapter II, f taciturn 11 
°^ 0 th . e l U,ak5h «'« «S not confined" to gut raj a sapin- 

hShuV* U ,1 fd l m generic sense of relationship 
by blood. Under the Mitakshara Law the sister’s 
son or a woman married in the orthodox form who 
00 issue cannot claim the stridhanam 
property in preference to the husband’s daughter’s 

tW S °h' Th t!i pcr9ons entitled to succeed are 
those who would succeed to the property if ehc 

property belonged to the husband. 36 Mad. 116; 

9 jeZ\ Mad ‘ 45 ‘ ReL MM*r Rahim 

SwjJFbZ'a Mathosri Ra«aboi Amma.ni V. 

olVAJC Raja Sahid. •, : 12 L W 171 - 

59 I. C. 265 = (1920) M. W. U. 501 

, ? a * a ! H ~Wc*ssion~UauUn’sproitrty 

Father s f eternal uncle's sdn and father's sister. * 

iiaJSr i e ^ f „'5 tC^na, UnCle ’ S son « entitled' to 
,n Preference to a father’s sister to the 
jjidtanao property » ° f a maiden . 38 Mad. 45 

3L«2%1R ! ? Cal ' 3I9 ’ Ref - (««*» and 

Napier, JJ.) Sundaram Pill*, . 

Pillai. 43 Mad. 32=26 m l t uT' 

!'- • " r (lfllp) M. yf 4 N. 615=52 1. c! 821= 

' ' 10 L. W. 864 

SUM *" m - - <*»». „U 



HINDU LAW — Stridhanam — Succession. 

i the widow’s blood relations would succeed to the 
exclusion of the crown. As between the mother, 
and brother, the mother is the preferential heir. 
A brother’s widow, though a gotraja sapinda is not 
entitled to succeed as heir under the Madras 
system of inheritance. (White, C. J . and Sank a- 
ran Nair, J ) Kanakammal Ananthamathi 

Ammau 25 I. C. 901 = 37 Mad. 293. 

Stridhanam — Succession— Cushm — Agam- 

badia caste . 

According to custom in Agambadia caste the 
btridhanam property of a widow without issue, 
goes to her parents in preference to the husband’s 
kindred. (SanAaran Nair and Ay ling, JJ.) 
Vellaichami Servai o. Maauindi Servai. 

23 1. C. 124. 

“ : — Stridhanam — Succession— Married woman 
deserting husband— Daughter's daughter and ilic* Hi- 
nt at $ son. * 

A daughter of a married woman born before 
her desertion of ‘her husband does not cease, to 
be so after the mother s degradation and expulsion 
[ r ^“. c ^ ste - The daughter of such a daughter is 
entitled to succeed to the stridhanam of the 
degraded woman in preference to her illegitimate 

f°?^ Ulfg,t, ' n ? Cy 0r dc g™^‘i°n cannot be 
treated as a ground of preference. Nor can 

egi imacy place a person in a worse position. 
(Benson and Sankaran Nair, 77.) Manoaram 
NAMMAIVYA CHETTY V. ManDARAM ThIRUVRNOADA- 
than Chi-tty. 13 M. L. T. 88= 18 I. C. 601 = 

24 M. L- J. 223. 

———^ridhanam— Succession— Maiden's proberty 

and "*•*** ^-Preferential ! J r 
oapinda , meaning of. 

A step mother is entitled to succeed to a 
maiden’s stridhanam in preference to the 

/tT- T L hc sa P indas both of the 
father and the mother in the text of the Mitak- 

^«r« refer to the same persons as the mother 
becomes a member of the father* r, ncr 

marriage. 36 Bom. 339 ; 82 Bom 490 • 39 VP 

fnhcrit° 11 ’ ThC rU ‘ C that don^i 

inherit as agnate relations taking the rank whth 

they would be entitled to if their claims were bascJ 
r^ard^o * relat, . onshi P h « been enforced whh 

gmwmm 

father or the husband applies also to th? b th ° 
of a wife or widow. 21 J 85l Ref ^ 

dara Iyer and Sadasiva lver 
Ba, y. Bacrath, B T y ' 

M M. L. J. 618 = 12 M L T 4 l a 
16 I. C. 939 =(1912) M. W. N ij.ee. 

Zif t . ’ Strulhauam— Succession— Daughter of eo . 

PlLLAI V. SlVABHAOYATHACHI ^ MaRY * 

36 MaiU6=(Wn) 2 M. W. N. 168= 

■ 1 : ' J1 850=M I^C. 
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HINDU LAW — Stridhauam— Succession. 


— Stridhauam — Succession — Daughter — Post - 

nupt.al gift — Devolution — Mitakshara — Mayukha. 

In a post nuptial gift made by a father to 
a daughter in Berar, the property gifted with its 
accretion becomes her anvadheyak stridhanam 
and on her death her son and daughter surviving 
her inherit equally. In Berar wherever the 
Mitakshara and Mayuakha differ, the latter 
predominates. 4 N. L. R. 31 ; 5 N. L. R. 13; 
9 N. L. R. 102; 10 N. L. R. 24 followed 
( Kotval , .4. 7. C.) Surinam v. Raja Ram. 

19 N. L. R. 193 = 1924 Nag. 83. 


Stridhanam 


Succession — Unmarried 

cvialc — StsUr. 

An unmarried woman is treated as analogous 
to a childless woman married in a disapproved 
form and the succession in both cases is confined 
to the father’s family. Consequently a sister 
has a preference to inherit, to any descendant of a 
paternal ancestor. 36 B. 339 ; 43 M. 32 ; 14 N. L. 
R. 84 Ref. (Drake Brockman , J. C.) MadhO v. 

Sampat. 69 I. C. 758 (2) = 5 N. L. J. 249. 

Stridhanam— Succession— Daughter's estate 

— Mode of d<volution— Berar— Mitakshara. 

In Berar a Hindu daughter inheriting from 
her father takes an absolute estate, in Maha- 
rashtra and Berar where the Mitakshara is para- 
mount and the Mayukha of secondary importance, 
the inheritance to non-techical 6tridhan would 
devolve on the death of the daughter on (1) 
Unmarried daughter, (2) Married Daughter who 
is M unprovided for ” (3) Married daughter who 
is “ provided for ” (4) Daughter’s daughter, (5) 
Daughter’s son, (6) son, (7) Son's son. 14 B. 612 ; 
31 B 453 ; 6 B. H. C. R. 1. ; 6 B. 85 : 17 B. 758 

Re,. dV*-.. 7^1.0671°: 5 nTj. 187. 

Stridhanam ] — Secession — Rights of 

daughter . 

In the Bombay school of Hindu Law appli- 
cable to Bombay and Berar, a daughter succeed- 
ing to her mother’s stridhanam takes absolute 
interest. (Drake Brockman, y . C.) Laxman Rao v. 
Bhau Saheb. 48 1. C- 116. 

Stridhanam— Succession —Form of mar- 
riage— Gains of prostitution. 

In the absence of all male gotrajas belonging 
to a childless widow’s deceased husband s line 
his son’s widow inherits the childless widow s 
stridhanam. A woman whose issue predeceased 
her is in the same category, so far as devolution 
of property is concerned, as one who never bore 
a child. A husband and his heirs cannot inherit 
property obtained by his wife by means of pro- 
stitution. The succession to the stridhanam of 
a childless Hindu married woman depends on 
the form of the woman’s marriage. If tbc 
marriage was on the Brahma form the husband 
and his heirs completely exclude the blood 
relations but if it was in the Asura form he and 
they are as completely excluded by the latter. 

A C Vl H cT574» G> L R m 

Stridhanam — Succession — Prostitution. 

Property acquired by a Hindu widow by 
prostitution descends to her illegitimate ch. d 
and not to the members of her husband s family 


HINDU LAW- Stridhanam— What is. 

upon whom the widow had no claims whatever 
after she began to live with her paramour. 
( Lindsay , J. C. and Rafaue , A. 7. C.) Maharana 
v. Thakur Pershad. 12 I. C. 778 = 14 0. C. 234. 

Stridhanam — Succession — Gift from 


husband. 


It is doubtful as to who succeeds to the im- 
moveable property of a woman, acquired by her 
by gift from her husband whether her heirs 
or her husbands heirs. ( Chapman and Roe , 
77) SaSIMAN ClIOUDRI V. SlBNARAYAN ChOUDRI. 

39 I. C. 755 = 1 P. L. W. 375. 


Stridhanam— Succession — Son and son's 


son. 


The son is a preferential heir to a son s son in 
respect of the non technical stridhan of a Hindu 
female governed by Mayukha. A Hindu female 
inheriting her father's estate gets an absolute 
estate and the estate descends to her son in 
preference to a grandson by a pre deceased son. 
( Fawcett, y. C. and Kemp , A. y. C.) Dowlatt Ram 

v. Narain Das. 60 I. C. 929=14 S. L. R. 23L 


Stridhanam — Succession — Step son. 


A step son has no claim to stridhanam as 
under Mayukha and Mitakshara, the succession 
is confined to the issue of the female who has 
the stridhanam. (Favcett, y. Cr and Keunedy t 
A. y. C) Lalsingmal Singh v.Girdiiaridas. 

60 I. C- 263-14 S. L. R 224. 

Stridhanam— What is. 

Stridhanam— Wliat is — Savings from 

income. 

Where the widow acquired property out of 
the income of the husband’s property which she 
treated as her own, her daughters would succeed 
to such property. (Banerjee and Ryves , yy) 
Vexk*. Kunwar v . Jama Kunwar. 

42 I. C. 846 = 15 A. L. J. 798. 

Stridhanam — What is— Property obtained 

by adverse possession. 

The property obtained by a female by adverse 
possession is her stridhanam and on her death 
descends to her stridhanam heirs. 

Maghu v. Ladhi. 13 I- C. 644. 

Stidhanam— What is— Gift by brother. 

Property given by brother to sister 7 years 
afterwards in fulfilment of promise at the time 
of marriage to give dowry is stridhanam. 
[Fletlthtr and Roe, JJ.) Mahendra Nath Maity 

*• g,r,5,h c " andr Ma,ty - 19 C W N. mi. 

stridhanam — What is — Acquisitions— 

Enfranchisement of inam — Absolute estate Rever- 
sioners not entitled . 

When service inam is enfranchised in favour 
of a Hindu female who is the last registered 
holder of the office and the tide deed granted 
to her is in terms of absolute grant the estate 
conferred upon her is an absolute one and not 
that of a Hindu female. (Spencer and Devadoos , 

”■> A ffi| U rw P r^3i,M. L, T 154= 


I 
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HINDD LAW- Stridhanam— What is. 

• Stridhanam— What it— Properly standing 


in the name of -or female. 

Under Hindu law, there is no presumption that 
property standing in the name of a female is not 
her stridhan but joint family property. [Abdur 
(Rahim, C. J. ami Odgerz, J.) Sadayappa 
Asari v. Raghaya Asari. 62 I. C. 220 = 

27 M. L. T. 325. 

Stridhanam— What is— Acquisition out of 

income . 

Property purchased by a limited owner out of 
the savings from income belong to her absolutely. 
28 Mad. 1 Foil. @iiorrr.— Whether property 
belonging absolutely to a limited owner can be 
incorporated with property in which she holds 
a limited interest without transfer inter vivot or 
by will. (Abdur Rahim and Srinivciia Iyengar , 
JJ.) Vebraraghava Reddi v Kota Reddi. 

3 L. W. 422 = 31 M. L. J. 465 = 
33 I.C. 532=20 M. L. T.345. 

Stridhanam— What is— Wedding preseiti. 

Jewels and cloths given as wedding presents 
to Hindu woman at the time of her marriage 
are her separate property intended to be enjoyed 
by herself and there is no presumption that they 
form part of the family property. ( Coutts-Trotter 
and Srinivasa Aiyangar . JJ.) ThayaRammal v. 
Krishna Pattar. 32 I. C. 955. 

•Stridhanam— What is - 

Property acquired by a woman by her wits with- 
out any aid from any property inherited from 
males is stridhanam and devolves on her daugh- 
ter in preference to her sons. 28 Mad. I, Foil, 
34 All. 234. Dist. (Ay ling and Tyabji, JJ.) Tad. 
I5?P- K i P 5 D ^ PuNNAYYA ». DfiBBAKUm Kvttamma- 

23 M. L. J. 495 = 17 M. L. T. 363 =29. 1. C. 184. 

2 L.W. 415. 


Stridhanam — What is-^Sau.layaka—Asqu- 
isilion. .. 

A Hindu woman has absolute control over the 
Saudhayaka. Gifts from strangers not given at 
the nuptials fire or during mirriage processions 
and acquisitions nnde by means of mechanical 
arts are subject to the control of her husband. 34 
All. 231 (P. C ); 10 W. R. (P. C.); 17; 19 W. R. 284 
30 Bora. 229 ; 2 M. H. C. R. 3 iO. Foil. Per Stshag- 
tn Iyer, J,— Stridhanam is divided into Yautaka 
and Ayauthaka. Yauihaka includes all gifts made 
during the marriage ceremonies. Ayauthaka is 
that which is given before or after the 
marriage. Saudhayaka is that which is given by 
affectiopate kindred an 1 includes both Yauthaka 
and Ayauthaka not received from strangers. The 
View of the author of the Srarithi Chandrika 
restricting Saudhayaka to gifts made between 
betrothal and the time of entering her husband's 
house ought not to be accepted. {Wallis. 0. C. J. 
mid $tshagin lyer, J,) Muthukarupp* Pillai 
V. ^LLATHAMMAL. , : 

OT m oo 39 Mad. 298 = 18 M. L T. 587 = 

. 2 L. W. 38 = 281. C- 785 =(1915) M: W. N. 48 

— _ ■Slridhanam-Whvt is-Shar, ghtn to 
brothers \otdow on p. trillion. 6 • - 

'ff h 5. rc l * wid 1 ow at a Partition by her husband's 
undivided brothers was given a share and it was 

•» .Umted may T Hi™. 
-fd by-ljer without anykjivl of «bi««tioq oo 


HINDU LAW— Stridhanam— What is not. 

the part of the co parceners, the widow takes it 
as her absolute property. 19 Mad. 107, Foil. 
[Miller aud Sadasiva tyer, JJ.) Subbayya v. Ch- 
IKUMAMELl.V LxKSHUIDEVAU \tA. 16 M. L T. 297 = 
25 I. c. 412 = (1914) M. W. N- 875. 


-Stridhanam— What is— Huibaml and wife 

— Acquisitions. 

Acquisitions by the joint exertions of both hus- 
band and wife are their joint property and on 
death of the wife her stridhanam heirs get her 
share. The acquisitions of a woman, during 
coverture from her own exertions is her own 
separate property, which she can hold independ- 
ently of her husband, and it devolves on her heir. 
(Sankaran Nair and Ayling , JJ.) Muthu- 
Ramakrishxa Naicken V. Mari Muthu Goundan. 

38 Mid. 1036 = 24. I. C. 363 = 
26 M. L. J. 532. 

— -- —Stridhanam — What is — Jewels ma te for 
ladies . 

Jewels made for ladies from family funJs for 
the use of the lady and exclusively useJ by her 
belongs to her as her absolute property. (Saharan 
Nair, J.) Alamelu Mangthayarammal Ntm- 
BERUMAL Chetty. 23. 1. C 824 = 

15 M. L. T. 352, 


Stridhunam—What is— Wi tow— Acquisi- 
tion of occupancy holding — R ight to. 

Where a Hindu widow sets aside a surrender of 
the occupancy holding made by her son by pay 
ment of her own money, the interest of the widow 
in the holding is in the nature of stridhanam 
property. Consequently on the death of the 
widow the holding passes to her heir. (Kotwal, 
A. J. C.) Prkmlal Bhag Chand. 

19 N. L. R. 4=1923 Nag. 34. 


Stridhanam— What is— Maintenance grant 
— Nature of. 

In a compromise for a partition between co- 
parceners certain property was given to a widow 
absolutely in the same manner as if the property 
had been partitioned unJcr a decree. Held the 
widow took an absolute interest. ( Pratt t 7. r 
a«<! pohen* A., J. C.) Amibai v. Musso 
Rahimutulla. 10 I. C. 933=4 S. L. R. 271. 

Stridhanam- What is not. 


T " Stridhanam— What is not— Share allotted 
to mith.ron partition— Mitakshar a— Succession. 

Property allotted to a Hindu mother for her 
share on a partition of an ancestral property 
among her sons does not under the Mithakshara 
Law become her stridhanam descendible to her 
stridhanam heirs but reverts on her death to 
the next heirs of- her husband, in the absence of 
an agreement to the cootrary among _ the co- 
parceners at the time of the partition. The 

if 1 r a Texts onthQ subject examined, ll 
M. I. A. 13 ) ; 11 M. I. A. 487 ; 6 I. A. 15 • 25 All 
4o8 (P. C ), Ref. to. 24 All. 67 ; 31 All. 253 ; Over 
ruled. ( Lord Robson.) Dhbi ManGal pRA'SAh 
Singh o. M xhadeo Prasad Singh. ^ 

34 All; 234=39 1. A. 121=9 A. I* J. 26<U 
11 M.L.T, 217 = 15 C L.J 344 = 22 M.L J 462 - 

16 14 I^C ?oo!? 9 u ( iP M- wTn .m = 

r 14 Bom- L. R. 220 (P, C ) 

(Overruling on appeal 5 1, C. 208=32 Alt ^ 
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Stridhanam— What is 


nvt — Daughter's 


estate— Income of. 

The income of the estate in possession of 
daughters is not necessarily joint property, 
nor stridhanam, but it will go to the natural 
heirs of the daughters under Hindu Law. 
(Piggott and Walsh , JJ) SithaRaM v. Dulam 

Kuar. 41 All 350-50 I. C. 372 = 

17 A. L. J. 337. 

-Stridhanam — What is ml Savings by a 

Hindu widow— Whiihtr part of estate of the husband . 

Savings by a Hindu widow from her husband’s 
estate are regarded as a part of such estate if they 
are not disposed of in any way by the widow. The 
nature of *thc savings and the intention of the 
widow should be taken into consideration in decid- 
ing whether such savings will follow the estate of 
the husband. The true test is to determine 
whether the savings were treated by the widow as 
a temporary saving to be applied at a subse- 
quent time for her own use or whether she 
treated the same as a part of estate ; 
whether the sum could be regarded as an 
accumulation or a mere saving for personal use. 
Where a Howdah which was a part of a widow’s 
husband’s estate, was sold and repurchased by 
her, the inference must be that she treated it as 
a part of her husband’s estate. Rents not realised 
from tenants by a widow are not in the nature 
of savings for. personal use but form part of the 
estate of the husband. ( Mookirjee and Caipersz, 
yy.) BHAGABATI ROHR V. SoHODRA KOER. 

13 I. c. 691 = 16 0 W. N 834. 

. Stridhanam — What is not — Property 

inherited from father. 

Property inherited by a Hindu widow from 
her father is not her stridhanam and it goes 
on her death to her father’s heirs. (Shah Din , 
C. y. and Le RosslgnM J ) R am Ji DaS DuRO A 

Parshad. 45 I. C. 90 = 6 P. R- 1918. 

— Stridhanam — What is not — Mother's 

share on partition. 

A share taken by a mother on a partition of 
the family property between her sons is not 
her stridhanam but will devolve after her 
death upon her husband’s shares, 34 All. 231, 
Foil. (Drakt-Brockman, J_ C .) Rao Vinavak 
v. Laxman. 44 1. C. 51-14 N. L. R- 56. 

-Stridhanam — What is not — Property 

obtained by wife by prostitution— Succession. 

The husband and his heirs cannot inherit the 
pioperiy obtained by his wife by means of 
prostitution. (Stan yon, A. J. C .) ChaSDRa- 
BHAOA a. V.SHWANATH. ^ q ^ =g ^ R R ^ 

-Stridhanam — What is not-Aequisitions— 

Prostitution. . 

-stridhanam - What is not-Partition - 

Share allotted to mother or grandmother. 

According to the Mithila Law. a grandmother 

is entitled te a share on partition of the joint 
property between her son and grandson, fne 


HINDU LAW— Succession— Ascetics. 

share is not her stridhanam but is taken in 
lieu of maintenance and on her death reverts 
to the general estate and becomes ancestral 
property. (A litter, C. J. and Mullick, J.) Kri- 
shna Lal jha v. Nandeshwar Jha. 

441. C. 146 = 4 P. L. J. 38. 

Stridhanam — What is not — Savings from 

life-estate. 

A woman's life-estate whether taken by will, 
gift or inheritance is never stridhanam. Also 
savings from life-estate, not kept separate, go to 
the estate and are not stridhanam. (Chapman 
and Roe, JJ.) SaSiman Chcdry v. Sihnarayana. 

39 1. C. 755 = 1 P. L. W. 375. 


Succession. 

After born- son. 

Ascetics. 

Bandhus. 

Brother. 

Co-heirs. 

Converts. 

Crown. 

Dancing girls. 

Daughter. 

Daughter s son. 
Degradation. 

Exclusion from. 

Female heirs. 

Half blood. 

Illegitimate children. 
Mother. 

Mother and Father. 
Primogeniture. 

Rights of. 

Rules of. 

Samanodakas. 

Sapindas. 

Sister. 

Sister s daughter. 

Sister s son. 

Son. 

Survivorship. 

Widow. 

Succession— After-born-Son. 


Succession — After-born son— Child in the 

toomb. 

Under Hindu Law a child begotten has, 'if 9ub 
scquently born, all the rights of a child in existence 
at the time of the death of the last Owner. 
(Rattigan and Bcadon, JJ.) MangH ». Sobha 
c.i.nH # 1 "• Li- !%• Wl* 3 

20 I. C. 272 = 218 P. W. R. 1913. 

Succession — A scetics. 

’Succession- Ascetics— Sanyasis — Guru and 

chela— Initiation— Kaka guru - Rights of. 

A 9 regards succession to a mahant, in the. pre* 
sencc of a lawfully appointed chela the guru is not 
a preferable heir. If the preliminary ceremonies 
of initiation of a person as chela arc done by one 
mahant and the viyaja homa by another after the 
death of the former mahant the position of th 
latter is stronger than that of an ordinary a***/ 
guru and he succeeds to the chela toted**** 
of nearer claimants. A kakaguru 1 s one stand ng 
in the line of spiritual relationship in a 
analogous to that of the nearest male agnate m a 
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case of ordinary succession to the estate of a 
deceased Hindu, r {Rafiq and Piggotl , 
SWARTH GlR V. Jagannath. L. R. 3 A. 



• ■ 1 —"Success ion — A s ceti cs— Nih an g Gosha in — 

Marriage not allowed— Sons, not heirs. 

An ascetic of Nihang order among whom 
marriage is not allowed, cannot marry and a 
son born of marriage is no heir and cannot 
succeed to the goods and properties. (Rafique, 
J.) Ram Kishorb v . Jagannath Puri. 

21 1. C. 85=11 A. L. J. 738. 


Succession — Ascetics— Sudra ascetic . 

As a Sudra cannot enter the order of Yathi or 
Sanyasi, devolution of property left by a deceas- 
ed Sudra who has purported to become an ascetic 
and renounced the world- is regulated by the or- 
dinary law of inheritance in the absence of proof 
of any general or special usage to the contrary. 
22 Mad. 302 followed. (Macleod and Kanga, JJ .) 
Mahaxt Narasixghdas Guru Sitaram Das v. 
Khande Rao Vinayak Joshi. 1922 Bom. 295. 

* — Succession— Ascetics -Disciple— Mithak- 

shara— Sanyasi. 

A virtuous pupil is a declared heir to the 
sanyasi under Mitakshara Hindu Law. [Scott 
C.y.atid Hayward, y.) Ramdas Gopaldas v'. 
Baldeodas Kaushalyadas. 39 Bom. 168 = 
26 I. C. 607=16 Bom. L. R. 757. 


Succession— Ascetics— Custom. 

A Byragi mahant by reverting to worldly 
affairs docs not cease to be a sanyasi. Succession 
in such orders is based on custom. A Sudra can- 
not become a sanyasi or yati according to the 
Smritis. [Cha'terjee and NetvbouU, jy .) Lochan 
Bhinnau v. Adhar Chandra Mahant. 

, 35 I. C. 630. 

^Yrr-Suecession -Ascetics -Yuli- Chela - Sal • 
Stshya— Meaning of. 

A yaMi js a Bikshu, a sanyasi, an ascetic of 

hMrt n‘r r. S i° .. hat A Bra ^ min livin 8 in the very 
heart of Calcutta and earning money by puias not 

a P i th .f da " dn ’ or wearin S red cloths but 
wearing leather shoes and depositing money in 

Marwar. firms for interest and purchasinS 
his Ullage is not a yU. Thf 
tnrtuoua pupil or satushya takes the property 

brother - J\ ves with his mother and 

* V? C G 287=18 H a W R N BV 69 S 




•Sueetfsion^AKtiUt-Sudrat—Utagi. 






Vol El C. D,->7 
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— Succession — Ascetics — Renunciation of 

t igh ts— Proof— 0 n us. 

Ordinarily it should be presumed that an 
Agarwala Bania on becoming a Sudra faquir has 
renounced the world and abandoned all his rights 
in ancestral property, Onus is on the party who 
sets up, he has not so relinquished his rights 
( Chcvis , J.) Lachman Das v. Ralia. 

106 P.L R. lyli = IL I.C- 378= 
237 P. W. R- 1911. 


Succession— Ascetics— Right of mahant. 

A mahant does not lose his right to share in 
the family property unless he becomes a sanyasi. 
[Shah Din and Chi vis, JJ. I Lok N ath v. Amar 
Nath. 2i P. L. R. 1911 = 9 I. C. 541 = 

. 129 P. W. R. 1911. 

Succession— Ascet.cs— Sudr as. 

The texts as to disinheritance applicable to a 
Yathi and sanyasi do not apply to a Sudra ascetic 
utness a usage to that effect is established. 
(Wallis, C. y . and Burn, J.) SomAsundaram 
Chetty z. Vaithjlinga Mudaliar. 

40 Mad. 846=41 1. C. 546 =6 L. W. 253. 


Sue cession — Ascetics — A gr alias t or gh or bars 
Gosain or Bairagi— Special custom. . 

A grahast or gharbari Gosain or Bairagi is 
governed in all matters by the ordinary rules of 
Hindu Law, in the absence of coming under some 
special custom. [Hallifax and Macna'r, A. J. Cs.) 
Itwaridas V. Bodhax. 1 17 N. L. R. 29. 


Succession — Ascetics — Disciple — Mandit 

Chela— Adoption of 

There j$ no custom authorizing succession of 
a Mundit Cheja to the estate of the person mak- 
ing him a Chela. The Mundit Chela does not 
become an adopted son and the mere fact that 
his father was present at the ceremony of his. 
initiation as a Chela docs not convert the cere- 
mony into one cf adoption. (SJitra and Prideaux 
A. y . Cr.) GulabdaS v. Dharmi Baril. 

; s ’ 56 1, q. 996. 

Succession— Bandhus. 

j Succession — Bandhus — Afatmial aunt's 
grandson and mat<rnalnn:tc. . 

The enumeration of bandbu$ ; in the Mitak- 
shara is merely Illustrative of what the three 
classes (Atma bandhus, Pithni bandhus and Matfu 
bandhus) severally mean J is several important 
bandhus as the maternal uncle and sister's son 
are omitted. The Atma bandhus cqme first, the 
Pithru bandhus come next and the * Matru 
bandhus come * last. In the absence of' any 
express authority varying the /rule the 
propositions enunciated in Afutlusamt v 
Mnttukumarasami, (1S9S) 16 Mad. 23 at D SO 
which on appeal was affirmed : by the iudirU .1 
committee in (1896) 19 Mad. 405,’ furn sh A £f e 
guide. The rule that b,ndht,s L,„£ 

2 » ***** 


i 
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of degree and capacity to confer spiritual bene- 
fit upon the deceased and his ancestors deter- 
mine the preferential right to succeed. Where 
on the death of a Hindu governed by the 
Mitakshara school, the contesting claimants 
to his estates were the deceased paternal aunt's 
grandson and his maternal uncle, the maternal 
uncle has a preferential right to succeed as 
against the paternal aunt s grandson on the 
ground that although both arc atma bandhus 
the maternal uncle is nearer in degree to the 
deceased and offers oblations to his own father 
and grandfather to whom it was the duty of 
the deceased to offer pinda. The paternal 
aunt’s grandson cannot offer any pinda to the 
deceased’s ancestors. (Mr. Ameer Alt.) VedaCHala 
MUDAUAR V. SURRAMANIA MUDAUAR. 

26 C. W. N. 159 =24 Bom. L. R. 649 = 
2P. L.T. 707 = 30 M. L T. 198 = 
1922 P. C. 33 (P. C ). 

Succession — Bandhus— Order of succession. 

In Mitakshara, there are three kinds of Bandhus 
— Atma bandhus, Pitru bandhus and Matru ban- 
dhus and they succeed in the order given above. 
A bandhu, in order to be heritable in a female 
line, must fall within fifth degree from the common 
male ancestor and he and the deceased must be 
Sapindas of each other. A mother’s sisters 
grandson being an atma bandhu is preferred to 
a mother’s paternal aunt’s son being a matru 
bandhu. (Sir John Edge.) Adit Narayan Singh v . 
Mahabir Prasad Tiwari. 

481. A. 86=40 M. L. J. 270 = 
(1921) M. W. N. 153 = 19 A. L. J. 208 = 
23 Bom. L. R. 692=25 C. W. N. 842 = 
33 C. L.J. 263 = 2 P. L. T. 97 = 
29 M. L. T. 240=6 P. L. J.140 = 
601. C. 251 = 14 L. W. 20 (P. C.) 

[On appeal from 35 I. C. 687.] 

Succession — Bandhus — Mitakshara — 


Limits of heritable bandhus. 

The word ‘‘bandhu’* in the Mitakshara system 
has a distinct and technical meaning and signifies 
the bhinna ghotra sapindas. The limitation of 
sapinda relationship laid down in the Achara 
Kanda of the Mitakshara is not confined to prohi- 
bition in respect of marriage impurity and exequial 
rites only but applies also to inheritance. 2 Bom. 
388, 426; 6 Cal. 199 and 22 Cal. 339. Ref. The 
sapinda relationship on which the heritable right 
of collaterals is founded, cases in the case of 
bhinna gotra sapindas with the fifth degree from 
the common ancestor. Besides being within the 
fifth degree from the propositus, a bhandu to be 
entitled to succeed to the inheritance must be so 
related to the propositus that they are mutually 
sapindas of each other. 12 M. I. A. 448, Dist. and 
Expl. Held , that the plff s. who were the grand- 
father’s son’s son’s daughter’s daughter’s sons of 
the deceased owner were not his heirs both 
because they were bhinna ghotra sapindas beyond 
the fifth degree and also because the clement of 
mutuality of sapindaship was wanting between 
them and the deceased. (Mr. Ameer Alt.) Rama 
CHANDRA MARTAND WaIKAR V. VlNAYAK VSNKATESH 

Kothekar. 42 Cal. 384= 18 C. N. 1154— 
27 M. L. J. 333 = 1 L. W. 831=10 N. L. R. 112 = 


HINDU LAW— Succession— Bandhus. 

16 M. L. T. 447 = (1914) M. W. N. 835 = 
16 Bom. LR 863=12 A.L.J. 1281=25 I.C. 290 = 
20 C- L. J. 573 = 41 1. A. 290 (P. C). 

Succession — Bandhus — Father's sister's. 

great-grandson. 

A father’s sister’s great-grandson is not entitled 
to succeed to the estate of a deceased Hindu as a 
bhinna gotra sapinda. (Ryves and Gokul Prasad , 
yy.) Sheo Nandan v. Munni. 

21 A. L. J. 288=1923 All 398 (1). 

Succession — Bandhus — Atma bandhus. 

The father's father’s daughter’s son’s son is a 
preferential heir to the father’s daughter’s dau- 
ghter’s son. (Rafique and Stuart , jy.) Sham Devi 
v. Birbha.ndra. 43 All. 46o = 62 I. C. 432= 

19 A.L. J. 312. 

Succession— Bandhus— Mother's sister's son 

and mother ' brother's son. 

Under Hindu Law a mother's brother’s son has 
priority over a mother’s sister’s son. (Banner)} 
and Piggoit , yy.) RaMCHARANLAL V. Rahimbux. 

38 All. 416=34 I. C 103= 
14 A. L. J. 538. 

Succession — Bandhus — Gra'.d father's 

daughter's daughter's son — Mitakshara. 

A grandfather’s daughter’s daughter’s son is a 
Bandhu ex parte paternal and can inherit. 
( Richard: , C. y. and Banerjee , 7-) Mukha v m 
Qabza. 31 1. C. 553 # 

Succtssio.i Bandhus— Grandfather's great. 

grandson's daughter’s son. 

“ Bandhu ” means a sapinda who belongs to 
a different Gotra (i, e.) a Bhinna Gotra sapinda. 
It is essential that a person claiming to be the 
Bandhu and the last male owner must have been 
the sapindas of each other ». e., within seven 
degrees on the father's or Hve degrees on the 
mother s side including the last owner. A grand- 
father's great-grandson s daughter’s son is not a 
bandhu. 41 1. A. 290, Foil. ( Richards , C.J. and 
Bant rite, 7.) Shib Sahai v. SaRaswati. 

37 All. 583=30 I. C. 903=13 A. L. J. 786. 

Succession — Bhandus — Father's mother's 

sister's son is a bandhu — Mithakshara . 

Under the Mitakshara, a father’s mother’s 
sister’s son is a heritable bandhu. (Karamat 
Hussain and Chamier , 77 ) Ram SaRUp v. 
Naidar Mal. 14. I- C. 55,(2). 


Succession — Bandhus — Mother's brother's 

son— Mother's si.ter's son. 

Under the Mitakshara school of Hindu Law a 
mother’s sister’s son and a mother’s brother’s son 
are entitled to succeed equally to the property of 
the propositus. They are both atma bandhus and 
it is difficult to find any legitimate ground of 
preference between them. ( Macleod , C. J. and 
Shah , y.) Rajeppa Ranappa v. ^Gangappa Jotappa. 

47 Bom. 48. = 24 Bom. L. B. 789 = 

1922 Bom. 420. 

Succession — Bandhus— Sister's daughter - 


Son's daughter's son— Priority— Bombay school 

According to Hindu law, among bandhus, the 
son’s daughter’s son is entitled to succeed in 
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preference to the sister’s daughter. Per Martcoi , 
C. J.—' Though it may be thought that the 
Bombay High Court in deciding that all 
male bandhus should be preferred to female 
bandhus without regard to propinquity has gone 
too far, still there is no authority for the proposi- 
tion that bandhus of different sex but of equal 
propinquity should take equally. Per Shah, J . — 
The list of bandhus given in the Mitakshara 
is merely illustrative and not exhaustive ; nor 
does the list necessarily indicate anything 
more than this that the aima bandhus have 
to be preferred to pitri bandhus and that the pitri 
bandhus are to be preferred to the matri bandhus. 
Among bandhus, a sister’s daughter is entitled 
to preference over the sister’s son’s son for the 
purposes of iohcritaoce* In the Bombay Presi- 
dency a sister would be perferred to a son’s 
daughter. 

Though Balambhatti is useful as aiding the 
interpretation of the Mitakshara the views pro- 
pounded therein cannot be accepted without due 
caution and examination. (A lacleod, C.J. and Shah , 
7 •) Dattatraya Bhimrao Sabnis v . Gaxgabai 
Ganeshbhat. 46 Bom. 541=24 Bom. L. R. 69 = 

-• 1922 Bom. 321. 

Succession — Bandhus — Malt or female . 

Under the Mitakshara. all male Bandhus arc to 
be preferred to female bandhus whatever their 
degree of propinquity. A father’s sister s son is 
entitled to succeed in preference to a father’s bro- 
ther’s daughter. (MacUod^C.y. and Fawcett, y.) 
Chanappa r. Yellappa. 45 Bom. 768 = 

611. C. 294 = 23 Bom. L. R. 213. 


Succession-Bandhus- Mitakshara females. 

Under the Mitakshara, the mother’s sister's son 
t o SUCCCftd in P riorit y to the brother’s 
t au P cF pur P° ses of succession the 
female bandhus are excluded by the nine classes 
of bandhus mentioned in the Mitakshara. (Macleod 
x{ aiocctt ’ 3^) Balakrishna Bhimaji 
Mokashi o. Rahkrishna GanoAdhar Dixit In am 
DAR * 22 Bom. L. R. 1442 = 59 1, c. 771 = 

45 Bom. 353. 

— ’ Succession-Bandhut-Son's daughter's son. 

T i8 a bandhu and succeeds 
Wheir. (Macleod, C. J. and Heaton, J.) Natavar 

Ut- G jrdari Lal p.Ranchod Bhaowan Das. 

n 65 1- 0. 313=22 Bom. L. R. 71. 

md hurn * 1 

bea“l?ehe’hSnSf^ th,i can 8ucc « d 

grandmother P (s eo i. ? °~ tr paternal step- 
L.’CANoownA, 

• /. 17 Bom. L. R. 316. 

5F 7 wastasR rxi 


i HINDU LAW— Succession— Bandhus. 

be postponed to the son and daughter of the 
daughter of the paternal grand uncle of the propo- 
situs. 26 Bom. 710 Ref. (Beaman, f.) Parama- 
•vand Das v. Parbhu Das. 16 I. C. 591 = 

14 Bom. L. R. 630 

• 

^-Succession — Baidhut — Sister's son — Wife's 

sister. 

Under the Bengal School of Hindu Law a sister's 
son is an heir unless there is a custom to the 
contrary. A wife’s sister cannotbe an heir under 
the Hindu Law but unless a custom toithat effect is 
proved. (N. R. Chatter jee and Pearson , JJ .) h 
Nearam Kachari V. Ardaram Kachari. 

64 1. C. 145=35 C. L. J. 34 


Succession — Bandhus— Dayabhaga* 

Greatgrandfather’s son’s daughter’s son is pre- 
ferred to the maternal uncle under the Dayabhaga 
school. (Jenkins, C. J. and N. Chatter) ce, 7.) 
Kedar Nath v. Haridas. 43 Cal 1 = 

29. 1. C. 790=19 C. W. N. 1181. 

Succession— Bandhus— Dayabhaga— Order. 

Under the Dayabhaga school, the paternal 
great grandfather’s son’s daughter's son is pre- 
ferable to the maternal uncle though the latter 
is specibcally mentioned in the dayabhaga as 
heir and the former is not and his precise 
/a . ... ,1 . _ o\\ n in the cases. 1 3 W. R. 

ter | 2b u al ' ZS °’ j* ef- ( clluttfr J" and Walmsley, 
}}■) Kailash Chandra Adhikary v. Karuna 
Kantha Chowdhury. 19 I C 677= 

18 C. W. N. 477. 


Succession— Bandhus— Order. 

A father's brother’s daughter’s son is prcferrec 
° Y; eat 8«at grandfather’s great grandson 

yj - ] 1 kbdar na ™ » 
amrita Lal Mookerjbe. 16 C L J 342- 

17 I. C. 283=17 6. W. N. 492 


~ Succession Bandhus— Dayabaga — Sc hem, 

f hCmC . 0f thc Uayabaga is entireh 

Jithth f T’ and r ‘°u S ° me CxtCnt ‘ ncorn patibli 
Mnnni’ of , the Mitakshara and the on. 

cannot well be made to supplement the othei 

Although* the '“n inhcritance >s concerned 

rife asm 

according , 0 S SLS^ fST* h^fi 
t^S pHodnlT"^' ,he u C ■*“« no question as to 

Hi ^ ^ 

gr ^ at grandson is no heir. 
Koch/ 0, 0 Nath Mohwicto d. Chundi 

161. C. 349=16 0. L. J.14. 


• -Succes uon—Bandh us. ' 

bandhus and heirs if they surviv. .IS 

ssvy/‘ b, D, ,u, ',r , “' 
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HINDU LAW— Succession— Bandhus. 


■Succession — Bandhus — Daughters of a 


collateral. 

Daughters of a collateral in the fifth degree of 
the last male holder arc banJhus and heirs when 
there arc no agnate collaterals. (Leslie Jones and 
Broadwav, JJ.) Diyal Kuar v. Maiitab Singh. 

3 Lab. L. J. 458. 

Succession — Bandliu — Brother's daughter . 


A brother's daughter is not a bandhu so she has 
no right of inheritance unJer the Mitakshara. 161 
P. R. 1919 diss. (Lrshc Jones and Wilber force, 
JJ.) SaujanDevi v. Jagiri Mal. , 

lLah. 608 = 59 I. C. 124 = 3 Lah L J. 32. 

Succession — Bandhus— Father's father's 

son's daughter's son. 

Father’s father’s son’s daughter’s son is a 
bandhu and succeeds in preference to a sister, 
in any case a sister is a total stranger as 
compared with him. (Broadway and Abdul 
Raoof ; JJ.) Tirath Ram v. Mlssammat Khan 
Devi. 60 I. C. 101 = 1 Lab. 588* 

Succession — Bandhus — Father's sister's svt. 


Father’s sisters son is an heir under the 
Mithakshara system. (ScatlSmith an d 
Jones. JJ.) Tam v. Riakhi Ram. 1 Lab. 554 = 

2 Lab. L. J. 481 = 56 1.0.742= 
114 P. L. R. 1920. 

Succession Bandhus— Suites' son and 

grands vi. 

Under the Mithakshara law both sister s sons 
and grandson arc bandhus and entitled to succeed. 
20 P. R. 1906; 51 P. R. 1916, Dist. (ScotlSmith 
and Jones , JJ.) BhaG Mal r. BhaGnvan Das. 

126 P.W.B. 1MT-41 1 C.638j 

Succession — Bandhus — Females . 


A daughter of the uncle of the last male owner 
has no right to inherit the property even in 
absence of any other heirs. (Rat tig an, 7.) Bibi 
Sodhan v. Harosa Singh. 

138 P. W. R. 1916 = 34 I. C. 585 = 
155 P. L. R. 1916. 

•Succession— Bandhus— Stef sisL r'\ step-son 


HINDU LAW— Succession— Bandhus. 

Succession — Bandhus — Father's sister's 

grandson — Maternal uncle. 

The father's sister's son’s son and the maternal 
uncle of the propositus arc both atma bandhus 
under the Mitakshara and the former as belonging 
to atma bandhus ex parte pater na succeeds in .pre- 
ference to the maternal uncle who belongs to the 
class ex parte materna. 18 Mad. 193 ; 20 Mad. 
312, Foil. (Miller and Sadasiva Aiyar , JJ.) 
Scbramama Mudaliar v. Ranganathan Cheitjar. 

13 M. L. T. 213 = 24 M L- J. 301^ 
181. C- 506 = 11913) M.W.N. 202. 


— Not an heir— Mitakshara. 

Mitakshara School docs not recognise the 
stepson of a step sister as an heir. 6 L. l is i 
C. 339; 42 C. 381 ; 8 M. 107 ; 37 M. 286 ; 18 M. 168 , 
2 B. 388; 16 M. 716; 23 M. I. (P- C-) 12 M. 1. A. 
448 ; 43 C. 944 ; Ref. (Sptnctr and Ramesam, Jfl- 

C. SaMINATHA c HETTY V_ ANGA.MMAL. 

45 Mad 257 = 42 M. L. J- 4 = 15 L. W. »- 
40 " 30 M. L. T. 242=1922 Mad. 46. 

Succession- Bandhu— Last male otener, pat- 
ernal grandfather's mother's brother s grandson oj 
claimant. 

A person is not a bandhu of his paternal grand 
father s mother's brother s grandson and cannot 
succeed to the latter’s estate. ( Sadasiva Aiyar 
Z Napier , JJ .) Ch.nsa P-chu A.yangar «-. 
Padmavapha Aiyancm..^ izi = 12 l w 


Succession— Bandhus— Priority— Test. 


It may be that other tests being equal, the su- 
perior efficacy of oblation would be a legitimate 
ground for giving preference though it is difficult 
to conceive of a case among Sapindas in which 
nearness of line would not be present as a deter- 
mining factor. The question may arise only among 
bandhus of the same class and then the quality or 
quantity of spiritual benefit may be a good ground 
for preference. (Benson and Abdur Rahim, JJ*) 
Chisnaswami Kunju. 10 M. L. T. 2z6 = 

21 M. L. J. 856 = 11 1. C. 895 = 

35 Mad. 152 

• 

•Succession — Bandhus — Benares School 


Stshr's son <vid father \\stcr s son. 

The general principle about the succession of 
the bandhus under the Benares School of Hindu 
Law is that the nearer in consanguinity excludes 
the more remote and that under the Mitakshara at 
least, the order of succession docs not follow 
religious efficacy. A sisters son therefore is 
superior to the father’s sister's son though both 
are atma bandhus or cognates of the propositus. 
The position of a step sister s son cannot be 
distinguished from that of a sister’s 'son in the 
line, of heirs. A father's daughter’s son being 
nearer in consanguinity that the son of the 
grandfather’s daughter the former succeeds in 
preference to the latter. 3 Bom. 353 and 36 Bom. 

,20. R„l. I »»,«.. ^ c c ^3°‘Kl B R.''82 

— Succession- Bandhus — Father' % sister and 


maternal grandfather, 

Under the Hindu Law. as applied in Berar, the 

father’s sister is preferred to the ®at er nal grand- 

father in matters of succession. 26 Bom. 710, 

o il ixeiim Offe A ?. C Madho v. JaMki. 
Foil. (Shtra, OJJg- ££ Q 5 ' 4 = 12 N . L . R. 148 . 

Succession— Bandhus— Maternal uncle and 


— — — 

sister's son— Preference— Mitakshara. 

Held, by the Full Bench (Miller, C. J^catd 
Imam, J • dissenting.) Under the Mitakshara Law 
the maternal uncle of the last male owner .s 
preferred to the sister’s daughter’s son as heir to 
the estate. Texts of the Hindu Law examined 
and cases reviewed. Both the and 

Dayabhaga recognise the principle of rd g 
efficacy. Under the Mitakshara nearn^s oHdood 
determines the heritable right while th d 
of spiritual efficacy determines the 
rights under the Dayabhaga. (Milter. J 
Mill lick, fwala Prasad, Imam and Thornhill , yj 
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HINDU LAW— Succession— Bandhus. : 

UmaSHankar Prasad Parasari v. Mossammat 
Nageswari Koeri. (1919) Pat. 162= 

3 P. L. J. 663 =43 I. C. 625 = 7 P. L. W. 1. 




Success : on — Bandhus — Priority — Order. 


A sister’s son and maternal un:les being nearer 
to the propositus succeed in preference to mother’d 
sister’s son. { SharfuUUn and Roc t JJ.) Gauri 
Shankar Joshi v. Manraj Shukal. il I.C. 705 = 

3 P. L. W. 198. 


Succession — Bandhus — Mother's sister's son 

and mother's paternal aunt's son, 

, Under Mitakshara the mother’s paternal aunt’s 
son is a nearer saf>inda than the mother’s sister’s 
son’s son. If they both stand in the same degree 
of propinquity, the mother’s paternal aunt’s son 
must bt preferred on account of capacity to make 
offerings to ancestors of the deceased. 42 Cal. 381 
(P.C.); 12M. I. A. 448; 19Mad.405; 9 Bom. L. 
R. 1129; 29 Mad. 115; 37 Ail. 604 (P. C.); 
13 M. I. A. 373, Ref. ( Chatnicr , C. J. and Jwaln 
Prasad , J.) Adit Narayan Singh v . Mahabir 
Prasad Tewarc. 1 P. L. J. 324 = 

2 P. L. W. 317=35 I. C. 637=1917 Pat. 12. 

Succession — Bandhus — Grandfather's 

daughter's son's son. 

Under Mitakshara the grandfather's daughter’s 
son sson is a legal heir. 22 Cal. 339 ; 37 All. 604, 
Ref. (Per Roe, f .)— Though the position of a 
bandhu under the Mitakshara Law is based on 
consanguinity, it must be supported by the right 
to offer oblations to a common ancestor. {Shaif- 
uddm and Rot, JJ.) Hari Har Charan v. JanO 
Bahadur. 34 I.C. 183. 

• « I . * ( 

Succession— ^-Brother. 


-Succession— Brothers and nephew. 

Under the Vyavahara Mayukha a brother's 
son takes with the brother when the inheritance 
to another deceased brother opens. But the 
same analogy is inapplicable in the case of distant 
Saptndaa. \Shah, C. J, and Kemp, J.) Hari- 
Buai Ouiiab v. Mathur Lallu,, • , 47 Bom 940= 
25 Bom. L. R. 929=1924 Bom. 140. 


—Succession-Brothers — Consanguine bro- 
ther preferred to uterine brother. 

Under the Hindu law, a brother by the same 
^Ll Qgh by differwlt mothers is entitled to 
it P[ efe f cnce ‘o a brother by the 
by different others. For the 
are^hrnih^ mhentance sons of the same father 

EwSnio^h ** i8 3 di3li nction made 

birn 6 ty * different father though 

.womb belong to a diffenmt 

gorsfof^hc d! R 8UC f. a ' C ou,sidc thc “te 

s b7othe5!» da ?x?iir c ?? r A 

Ekoba PApASHWUt_w K*|'hi Ra^Tota y ) 

' ' f n d: a*'Bom. ! L ( R J -220=i922Bom.27. 
V> ^-Succession— Co-heira. , 

■Succession— Coheirs. 


— V I 

r“.fe " 8 *? *he several heirs of a deceased 


HINDU LAW— Succession— Dancmg girls. 

system of law. ( SaJasiva Iyer and Bakeu>cl! t 
Shlambayi v. SaNGu Pandithan. 

35 1. C. 147=3 L. W. 542. 
Succession— Converts. 

Succession— Convert — Succession Act X of 

7865, S. 2. 

A person who ceases to be a Hindu in religion 
and becomes a Christian cannot elect to be 
bound by the Hindu Law in the matter of succes- 
sion, after the passing of the Indian Succession 
Act. A Hindu . convert to Christianity is now 
governed solely by the Succession Act. (Lord 
Shaw.) Kamawati v . Digbuai Singh. 
lc T ^ 30 M L T. 47 = (1922) M.W.N. 336 = 
15 L.W. 1 = 42 M.L.J. 87=24 Bom.L.R. 626 = 
L R 3 (P. C.l 65 = 4 U. P. L. R. (P. C )32= 
26 C. W. N. 490 = 481. A. 381= 
1922 P. C. 14 (P. C.). 
Succession— Crown. 

Succession Crown — Claim by escheat— 

Burden of proof \ 

Where on thc death of a Hindu widow, the 
crown claims the property by escheat, owing 
to the failure of husband’s heirs, the crown 
must show that the property had vested in her 
husband. There is no presumption of law to 
that effect resulting from the husband’s estate 
at h!s death being shown to be considerable 
and the widow's title not being shown to have 

-- -- Sts 

62 1. C. 109 =23 BomX R 463. 
S accession— Dancing Olrls. 

<^?S t*?™'"' eMs - p ’ h ' u > 

Property lcfi by a Naikin or prostitute 

s. "frrr 

. 40 1 c - 78 =19 Bom. L. R. 320. 

<faughUrs gel equal s£res C .‘ ne S °"* ani 

byw^soVriS h 8? ? 

tance equally, contrary ?o or7ina ry Hl nl ,n r eh ' 
(Sthwabe, C. J. and Coleridge, r ^ P Uv * 

Ramma a. Chandra* NaoSml B hA Chan * > ‘ 

(1923) M.W. N. 667=18 L W 309- 

■ . . « M. L. J. 228 = 19&i Mad^64j 

saHaS 


dancing gldsflemaL”^ j,™( 5 rtdT°” S ,h * 
ddnghft.^ non. 5 H. 
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HINDU LAW-SnCC€SSion-Dancing girls. 


2 M.H.C.R. 56; 13 Mad. 133 Foil. ; 12 Mad. 277 ; 23 
Mad. 171; 24 M. L. J. 223 : 38 .Mad. 114, Dist. 
(Abdur Rahim and Srinivasa Iyengar, JJ.) Sub- 
bar atx a Mi ' dali V. Balakrishsaswami Naidu. 

22M. L.T. 91 = 6 L.W. 184 = 33 M L J 207 = 
41 1. C. 403 = (1917) M. W. N. 569. 

Succession — Dancing girls — Prostitution — 


Effect. 

Succession among dancing girls is regulated by- 
custom. Such custom is not immoral because it 
regulates the rights of property among dancing 
girls. Prostitution does not sever the tie of 
kinship and the Hindu Law does not become 
inapplicable to her. Per Scshagiri Iyer, J .— 7 
Ben. Sud. Diw. Ada. Rep. 273 ; 2 M. H. C. R. 196, 
Dist. ; 31 Cal. 11 (P. C.) Ref. to- A woman 
taking to bad ways docs not thereby become a 
dancing girl so as to exercise the rights which by 
custom and precedent are allowed to that class. 
A legitimate son of a dancing girl is preferable to 
her illegitimate daughter as regards succession 
to her stridhanam property. (Oldfield and Seshagiri 
Iyer, 77.) Meenakshi v. Muniandi I’anikkav. 

' 38 Mad. 1144 = 1 L.W. 704 = 

(1914) M. W. N. 672 = 16 M. L. T. 270 = 
251. C- 957=27 M- L. J. 353. 

Succession— Daughter. 

Succession— Daughter— Day abhaga laic. 

A childless widowed daughter is not preferred 
to the sons of another daughter in the matter of 
obtaining the succession certificate although the 
widow was likely to rc-marry under the Hindu 
Widows Re-marriage Act. (Piegott and Walsh, 
77.) Pram.lla Devi & Chak Sha khej Chat- 

19 A. L. J. 272. 

- Succession — Daughter — Order. 


Unmarried daughters arc preferred to married 
daughters in case of succession to males. 
(vJcrjee, and Ryves 77 -) Ran-ka Kunwa, R *• 
Jawna Kunwar. 42 I. C. 846-15 A. L. J. too . 

Succession— Daughter— Wid n * — Custom of 

caste wherein re-marriage is permitted. 

When widow re marriage is allowed by caste 
custom a widowed daughter of a child bearing 
age and belonging to such caste cannot succeed 
to her father’s property along with a married 
daughter having children in absence of proof of 
a custom that she can so succeed. The mere 
fact that widow re marriage is a custom docs 
not itself predicate the later custom also. 
(Tcunon and Chaudhuri, 77 -) Bekodin Hazros. 
Susthu Hxz R AN,. 48Cai 300 J7 c I.C. 74O^ 

■Succession— Daughter-Survivorship. 

At 


Where title by adverse possession hadbeen 
icouired against the estate in the joint possession 
Kvo daughters, the death of one of them will 
lot give a cause of action to the other, to 
josscssion as heir of the deceased “"der Art. ML 
limitation Act (1608.) <7"**‘"' ttoMjjJJ. 
fj .) Sachindru Kishorb Dey 
; H uckerbuitv. 18 c ^ j, 901. 


HINDU LAW— Succession— Daughter’s son. 

Succession — Daughter— Conditions . 

A sonless widowed daughter is not an heiress 
under the Bengal school. (Fletcher and Richard - 
iw, JJ .) Mukunda Lal Chakurbutty V . 
Manmohini Debi. 26 I. C. 903 = 

19 C. W. N. 472. 


Succession —Daughter— Child bearing— 

Capacity. 

It may be difficult to lay down any general rule 
as to when a woman’s capacity for bearing 
children can be said to cease. A woman of 63 
who has been living with her husband for 43 
years without having a child cannot be regarded 
as capable of bearing children. (Cox and Imam , 
77.) Iciiha Moyi Dabi v. Nilmoni Mukherj. 

15 L C. 169. 

Succession — Daughter not a fresh stock of 

descent . 

A daughter succeeding as heir to her father 
cannot form a fresh stock of descent and the 
sipindas of her father would be entitled to 
succeed in preference to her daughters who can 
claim only as bandhus of their deceased grand- 
father. ( Kensington , C. J and Rattigan, J.) 
Kishen Devi v Shaib Saras. 

77P.R. 1914 = 25 I. C. 697 = 
217 P. L. R. 1915. 

Succession— Daughter— When entitled. 

Daughter can succeed to father s estate only if 
separation has taken place before hi9 death. 
(Reid, C. J. and Beadon , J.) Musammat Rukman 
v. Mussammat Kirpa Devi. 338 P. L. R. 1913 = 

22 I. C. 134 = 209 P. W. R. 1913. 

Succession— Daughter— Nature of estate— 

Bombay Presidency . 

In those parts of the Bombay Presidency where 
the Mayukha Law is paramount as well as in 
those parts governed by Mitakshara daughters 
take an absolute estate. ( Batten , JJadhu 

Rao v. Kbsheo Rao. 66 I. C. 175. 

Succession— Daughter s Son. 

Succession— Daughter's son. 

Daughter’s sons inherit the property per capita 
and not per stirpes . (Griffin, J.) Laloo 


—Succession— Daughter's son — Maternal 

grandfather — Nature of estate . 

Where certain property is inherited by two 
jrothers from their maternal grandfather they 
io!d it as joint tenants, and not as tenants-m- 
:ommon. 25 Mad. 678, Ref. ; 27 Mad. 382. D.ss. ; 
19 All. 667, Foil. (Kensington, C.J . and Shah Dtn, 
?.) Karam Chakd v. Jai Ram. 
f 92 P. R. 1914 = 124 P. W. R- 1914 = 

24 1. C. 928 = 224 P. L. R- 1914. 

Succession— Daughter's son— Right of re- 

bresentation— Daughter's son's son. 

On the death of a Hindu dying intestate leaving 

.daughters son and a daughter's son’s son, the 

ormtJ succeeds to the estate to the exclusion of 
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HINDU LAW— Succession— Daughter's son. 

the latter. 27 Mad. 382 Ref. {Napier and Odgers , 
iy .) Krishnaswahi Battar v : Srinivasa 

Battar. 42 M. L J. 124= 

30M.L. T.(H C.) 168= 
1922 Mad. 341. 


‘Succession — Daughter's sons— Custom. 


Among Jadubaushi Ahirs of village Dharam- 
khera in Dt. Khera daughters and their issues 
are postponed to collaterals, (Kanhaiya Lal t 
A.y. C .) Tika v. Ram Kuar. 23 0. C. 106= 

56 I. C. 696=7 O.L.J. 234. 


■Succession — Daughter's so n — Estate taken . 


Where the estate of the maternal grandfather 
passes on his death to the sons of a daughter 
living as a joint family, there is no right of sur- 
vivorship as between them ; so that on the death 
of one, his heirs take his share of the estate. 
(Das and Kulwant Sahay. JJ .) Rao Bahadur 
Man Singh v . Maharani Nawalkhbati. 

2 P. 607=4 P. L. T. 335=1923 P. 492- 


— — Succession — Daughter's son — Property of 
maternal grandmother , 

A daughter's son is equivalent to a son and a 
member of a mother’s father’s family, but a 
daughter's son's son is not in any practical 
sen$c regarded as a member of any family but 
his own. Ahy property inherited by any man 
from his maternal grandfather is not ancestral 
property so far as his sons are concerned, and 
his assets in the hands of his sons could be 
proceeded against in execution of a decree 
obtained against him. 25 Mad. 67S; 27 Mad. 382, 
Rd. (Chapman and fivata Prasad. yy.) Bish- 
Wanath Prasad Sahu v. Gajadhar Prasad Sahu. 

3 P. L. W. 286 = 1917 Pat 356*= 
43 1. C. 370= 3 P. L. J. 168. 


Succession— Daughter's son. • • • 

Daughter's son occupies .a .higher position 
than a cognate. (2 B. L. R. 28; 27 Mad. 200 Ref. 
. (Athtison. y t ) Chandi.Missf.r v.Narsingh* Roy 

3 9 L G. 26. 

Succession— Degradation. 

• * * ’ ( , ; ., , , 

Degradation — Prostitution— 
Tu of ktflskip — Stvermct. 

WOffian ^pses into prostitution 

the t'e of her relationship with her kindred is 
SJdEl f*! “u 9 r o' ndep lm Poasible. fo r the 

m Hari Lal Singh 

Tripura Charan. J 40 Cal 650 = 

I .v .17- C.L.J. .438=19 1, c. 129= 

- -'‘ -i- 17, C. W. H. 679 (F.'B,). 


HINDU LAW— SuCCeBSion— Exclusion from. 

- Succession — Degradation — Prostitution — 


Effect. 

A Hindu woman though she is degraded by pro- 
stitution does not therefore cease to be a. Hindu. 
(Stephen, y.) Tripura Chara.v v.- Hari Mati 

Dasi. 38 Cal. 493=9 1. C. 657.= 

15 C. W. N. 807, 

Succession— Degradation— Prostitute. 

The legitimate son of a degraded woman is 
preferable to her illegitimate daughter as regards 
her Slridhanam property. 23 W. R. 409, Folk 
The illegitimate children of a postitute have no 
rights of inheritance under Hindu Law, in the 
Madras Presidency. (Oldfield and Scshagiri Iyer, 
.yy.) aMeenakshi v. Muniandi Pannikkan. 

38 Mad. 1144=27 M. L. J. 353= 
16 M. L. T. 270 =(1914) M. W. N. 672= 
25 I. C. 957=1 L. W. 704. 

Succession — Degradation — Prostitution — 

Effect. 

Prostitution and exclusion from caste do not 
sever the legal relation which existed between 
the outcaste and those who remained in caste. 
(Benson and Sankaran Nair, Jy.) MandaRam 
Nammiya Chetty V. Mandara.m Thiruvengada- 
than Chetty. 24 M. L. J. 223 = 18 I. C. 601- 

13 M. L- T. 88. 


’Succession — Degradation — Pros tit utt 

woman. 

Immorality on the part of a Hindu woman does 
not sever the tie of blood relationship and there 
is no rule of Hindu Law which would prevent thfe 
blood relations succeeding to her property on her 
death. This mode of succession is also consonant 

(Liidsto "TriT 7 “V? 8 ° 0d conscience. 

£■> ? AT1SH Chamber Mukerji v . 
Panoit Maha Bau Prasad. 48 1 . C 750 = 

c „ 21 0. c. 272. 

Succession-Exclusion from. ■ < 

— Succession— Exclusion from— Blindness. ' 
Blindness to cause exclusion of a person in 
inheritance or partition must be congenita? 
Supervening blindness though incurabt, is nm 

p ci - g4„ r bS„‘ 

Prasad Singh. 45 . Cal. 17 = 22 M. L T 403 - 

20 j Bom. L. R. 38=(i918) 3 M 1 W Il N J ‘l6- 

7 L. W. 94=4 Pat. L. W. 1^42 L C 840= 

. V,. •• . / ' 44 1. A. 229 (P. C.J. 

Custom. SueCtSsia, - Exc!usi °>‘ from - Females- 

sirs c jaaerjs 

sacs see 

the exclusion of the widow of a dSlfiTmth? 1 
from inheritance arc incidents attached 
rccogntscd family custom . 

EtoadrshwaRi Singh v. Javeshwa ^' u Ed &') 
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-Succession— Exclusion from— U tic hastity — 

Condonation. 

A Hindu widow who had been living in peace 
and harmony with her husband at the time 
of his death and obtained possession of his 
estate, is not to be divested of the estate on the 
evidence of a spiteful servant on the strength of 
acts alleged to have been committed by her many 
years prior to her husband’s death. ( Piggott and 
Walsh, 77.) Radhey Lal v. Bhawani Ram. 

40 All. 178=43 I. C. 553 = 16 A. L. J. 91. 

Succession— Exclusion *from— Insanity con * 

genital or not— Exclusion of the heir of such person- 

A person who is insane when the succession 
opens is disqualified under the Hindu law from 
succeeding to his propei t y whether his insanity is 
curable or incurable. His daughter has no title to 
the estate of her grandfather. (Tudball and 
Walsh t yy.) Ram Singh v. Mussammat Bhani. 

38 All . 117 = 32 I. C. 127 = 
14 A. L. J. 11. 


, — Si<rrrssi 0 H — Exclusion from — Leprosy. 

Only leprosy of a virulent type is a ground for 
exclusion from inheritance. (Richards and Bancrje , 
jy.) Sripatmal v. Harduar Mal. 18 I. C. 490. 

. • —Succession— Exclusion from—Unchast,ty — 


Mother. 

A Hindu mother docs not by reason of unchas- 
tity forfeit her right to inherit to her son. (1 All. 
4 H| 32 All. 55; 31 Mad. 100 ; 18 M. L. J. 70, Foil. 
( Richards , C. J. and Banerjee , 7.) Baldeo Singh 
l Mathura Ku ah.. 33 All. fc)2 = 11 I- C. 43 = 

8 A. L. J. 811. 


Succession — Exclusion from— Insanity— 

Congenital insanity. 

Insanity to be a ground of exclusion from in- 
heritance under the Hindu Law need not be con- 
genital. It is enough, if there is insanity at the 
time when the succession opens. I B. 177 not 
foil.; 5 A. 509; 38 A. 117; 43 M. 464 Poll, 
\ Maclcod . C. y. and Crump. J) Bapuji Narso a. 

Hattu Anta.ii. bom. lUf “ 

A An m Bom L R m = im Bom 425. 

Succession — Exclusion from— Congenital 

dumbness. 

A person suffering from congenital and incur- 
able dumbness is excluded from inheritance under 
the Hindu Law. ( Macleod , C.J.and Shah , J.) 

•- U &‘Cl. B 1320 = 46 B. 455= 

1922 Bom. 173. 

• Succession— Exclusion from— Murderer. 

« • . c 


1 

A person who is a party to a murder is abso- 
lutely disqualified from inheriting the estate of 
the person murdered. (Macleod, C. J. and Paa>- 

c ,,,y.) ClIANAl'PA * , '^ E gQ^ , ygg_ 6l J C 294 = 

23 Bom. L. R- 213. 

-Succession — Exclusion from— Burden of 


'troof— Leprosy. 

Leprosy, of the sanious or ulcerous type is a 

{round of disqualification for inhcntanccunder 

he Hindu Law. The person who sets it up must 
jive strict proof of his allegations. (C. C. Chose 


HINDU LAW— Succession— Exclusion from. 


and Panton , JJ) Karau Charan Pal v. Ashu- 
tosh Nandi. 50 Cal. 604=1923 Cal* 331. 

Succession— Exclusion from— Unchastity of 

mother before death of son. 

Under the Dayabhaga school of Hindu Law a 
mother guilty of unchastity before the death of 
her son is precluded from inheriting his property. 
4 Cal. 550, Foil. (Mookerjee and Wabisley , JJ.) 
Tailokryanath v . Radhasundari. 

23 C. W.N. 970 = 55 I. C. 704= 

30 C. L. J. 235. 

Succession — Exclusion frem— Unchastity— 

Female — Assam — Dayabhaga . 

In the absence of evidence of local custom in 
Assam to the contrary, the plff. was disqualified 
when the succession opened out, from inheriting 
her father’ properties by reason of her unebas* 
tity during his lifetime and the disability was not 
removed by subsequent marriage. ( Chattcrjea and 
DuvaL y y.) Aiti Kochuni v. Aidew Kochlni. 

54 1. C. 695=24 C. W.N. 173. 


'Succession— Exclusion from — Unchastity of 

females. 

Under the Bengal school of Hindu Law, any 
female heiress whose unchastity commenced 
before the succession opened is excluded from 
inheritance. (Fletcher and Huda , JJ.) Raja* 
bala Dassi v. Shya.wa Charan Banerjeb. 

• 45 1. c. 714=22 0. W.N. 566. 


Succession— Exclusion from — Patricide— 

Wife— Son born after murder of fatlur— Mainten- 
ance. 

A patricide, under Hindu Law, takes no share of 
the inheritance, but after serving out his punish- 
ment, he, his wife, and his son born after the 
murder are entitled to maintenance from the 
paternal estate, and one suit therefore by all the 
three is not bad for misjoinder of parties and 
causes of action. The neglect to maintain gives a 
cause of action from day to day. (Imam, J.) 

NlLMADHAB MiTRA v. JOTINDRANATH MlTRA. 

18 I. C. 764 = 17 C. W. N. 341. 


Succession — Exclusion from Unchastity 

of females— Refusal to live with husband. 

It is only physical unchastity that disqualifies a 
widow from inheriting to her husband. The 
mere fact that she refused to live with her hus- 
band and her co-wife, during bis lifetime is no bar 
to inheritance. ( Chaudhuri , y) KHErrBRMON. 
Dassi v. Kadambini Dassi. ^ llh C. 83 = 

-Succession— Exchnion from— Ground of— 

. ' r r>! -I.i. 


O HIV | JJf / 

rty to murder— Descendants of— Rights of. 

Under the HinJu La\v a person who has been 
wrty to a murder is prevented from succeeding 
tbc estate of the person murdered on the prin- 
,al that no one shall be allowed to benefit by 
s own wrongful act. It is compatible with 
st ice, equity and good conscience that the cx- 
jsion of a murderer from the inheritance of the 
an whom he had murdered must be taken to 
elude his direct lineal descendants also « I*. 
. 1906 Foil. ; 15 W. R. 70 j 17- ,Ct W. N. 341 , 
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27 Mad. 591; 31 Mad. 100 Ref. (Broadway and Abdul 
Oadir . 77.) Har Bhagwan v. Hokam Singh. 

v 3 Lah. 242 = 4 Lah. L. J. 245 = 

1922 Lah. 243. 


— Exclusion from — Grounds for — 
Lameness — Relationship with murderer of deceased . 

To disqualify the heir by reason of lameness, 
it must be shown that the lameness is congenital 
and complete. An heir is not disqualified from 
succeeding to the property of his cousins by reason 
of his brother having been their murderer notwith- 
standing that he and his brother constituted a 
joint Hindu family ; particularly where the heir 
was a minor at the time of the murder. The 
maxim “ Nemo ex suo delicto mrliorcm suam 
condilionem facere potest ” is not applicable to such 
a case. ( Shadi Lai. and Lc Rosstgnol, 77.) 

' I. C. 919 = 


Rowell Singh v . Jai Ram. 


52 

69 P. R. 1919. 


Succession — Exclusion from — Congenital 


blindness — Rule of obsolete. 

The rule of Hindu Law excluding a congenitally 
blind Hindu from inheritance is not obsolete. 
Texts and cases reviewed. (Schwabe, C. J., 
Oldfield and, Coutt\ Trotter , Jf.) Pudiava 
Nadan v. Pavanasa Nadan. 43 M. L. J. 596 = 

16L.W. 563=31 M. L. T. 320 (H.C.) = 
(1922) M. W. N. 693=45 M. 949 = 
1923 M. 215 (F.B.). 


Succession — Exclusion from — Co'Parcener 

— Excluded coparcener, rights of. 

Where a member of a joint family is excluded 
from common enjoyment for the statutory period, 
he cannot, on the death of a' co-parcener having 
no direct heirs, claim to succeed with the other 
co-parceners, as the right of survivorship is 
incident to the right of joint possession and enjoy- 
ment and cannot exist separately when the right 
fD 0 }?} 1 Possession and enjoyment has been lost. 
( Wallis , C. J. and Seshagiri Aiyar, J.) Ivaturi 
Atchamma v. Ivaturi Papiah. 

44 Mad. 131 =(1920) M. W. N. 761 = 
40M.L. J. 83 = 601. C. 583 = 
13 L. W. 407. 

-Succession-Exclusion from ~ Insanity- 
joint family— Insane member— Survivorship. 

doming insane after his son attained 
majority, survived his son and died without 
recovering sanity. Held, that the father did not 
lost bis right in the family property by becoming 
insane and took the whole property by survivor*? 
ship on the death of his son and that the father’s 

.h”STnh' n S d pr«rU„t'" 

no , ot the eon. Insanity to be a eround nf 

Therisht nf 0m lnhe f Uancc necd not be congenital 
8harrfn klLT mbe, L 0fa j° int Hindu family to 

Wsm$m 

38 “• l - = 
(1920) M. w. N. 253. 
Vol. ID C. D. — 78 
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■Succession — Exclusion from — Blindness-** 


Effect. 

The rule preventing a Hindu, born blind, from 
claiming interest along with his brothers as a co- 
owner in ancestral properties has now become 
obsolete. Per Sadasiva Aiyar , J , —Courts can 
develop Hindu Law and reject archaic rules 
opposed to the progressive needs of society. 
(Sadasiva Aiyar and Napier, JJ.) Yellavajkcla 
Surayya v. Yellavajkula Subbamma. 

43 Mad. 4=37 M. L. J. 405* 
26 M. L.T. 154=53 1. C. 498* 
(1919) M. W. N. 580. 

Succession — Exclusion from — Leprosy. 


Leprosy if not of a virulent type is not 
a ground of exclusion from inheritance. 
Incurable tumour in the nasal cavity 
is not a ground of exclusion. It is only 
the agonising, sanious or ulcerous type of 
leprosy that can be regarded as a ground of ex- 
clusion. The test is whether the disease is 
incurable or not but whether the deformity is 
such that the person is unfit for the social inter- 
course by reason of the virulent and disgusting 
nature of the disease. [Wallis, C. J. and Sesha- 
giri Aiyar, J.) Raju v. Ramaswami Naicken. 

1LW. 715=25 I. C. 968=16 M. L. T. 254. 

Succession— Exclusion from— Incurable tu- 
mour in the nose. 

Under Hindu :Law an incurable tumour in thq 
nasal cavity is no disqualification for inheritance. 
(Sadasiva Aiyar and Seshagiri Aiyar , 77.) Subha 

231.0.528 = 
15 M. L. T. 418. 


Naidu V. Venkatarama Naidu. 


Succession— Exclusion from— Leprosy. 

Anaesthetic leprosy though incurable is no 
ground for exclusion. Deformity and unfitness 
for social intercourse arc the tests for 
exclusion. (5 B. H. C- R 145 ; I Bom. 551 ; 19 
Mad. 74 ; 4 C. L. J. 323, Foil.) Only the agonising, 
sanious, or ulcerous form of leprosy forms a 
disqualification. Many of the grounds of exclu- 
sion referred to in texts are now obsolete. 
Quaere :— Whether in a case of inheritance as 
opposed to a case of partition even leprosy of 
sanious kind would now be recognised as a bar 
Texts discussed. (Benson and Sundara Aiyar. 77.) 
Kayarohan Pathan v. Subbar ay a Thbvan. 

38 Mad. 250=25 M.L.J. 251= 
13 M. L. T. 460=19 I. c! 690=‘ 
(1913) M. W. N. 642. 

— — Succession— Exclusion from— Congenitally 
blind person. * 

A congenitally blind son is excluded from in- 
heritance under the Hindu Law and the rule of 
exclusion has not become obsolete. 43 M. 464 dis- 
sented from The disqualified! member is however 
entitled to suitable residence in the family house' 
and maintenance, (Batten, A, J, C.) Nana n 

Jooilal. 6 N L. J. 81 = f9N l; r: 69=' 

1923 Nag. 151.' 

Succession— Exclusion from— Insanity. 

Insanity as a ground of exclusion from in-' 
heritnnce under the Hindu Law need not £ 
congenital. 43 Mad. 464 Ref. Insanity w the 
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time when the succession opens is sufficient to 
disqualify under the Mitakshara Law, a person 
who is at the time insane is not entitled to share 
upon a partition in a joint family ; if he is not 
entitled to share, he is not entitled to demand 
partition. 8 Cal. 149 ; 8 Cal. 919 ; 10 Cal. 639; 38 
All. M7 Ref to. (Pridiaux, A. J. C.) Vithoba v. 
Waman. 18 N. L. R. 80 = 1922 Nag. 161. 


HINDU LAW -Succession— Female heirs. 

absolutely, anJ that the limited estate is an 
exception to eases of females entering the family 
by marriage and inheriting the family from a 
male and not a female. A widow inheriting as 
gotraja s^finda from a female takes an absolute 
estate. < Maclcod , C. J. and Shah y.) Narain 
Moresiiwar V. Welankar Waman Mahadev. 

63 I. C. 1001 = 23 Bom. L. R. 587. 


Succession— Exclusion Jrotn — Daughter — 

Custom. 

There is a custom among Talukdars of Ondh 
excluding daughters and their sons from succes- 
sion. A family custom overriding Hindu Law 
must be established by evidence of members 
of the family. ( Lindsay , y. C.) Band! Din v. 
Dharammangal Singh. 22 I. C- 138. 


Succession— Female heirs. 

A paternal uncle's daugther is not a gotraja 
sapinda. Hindu Law is opposed to succession 
of females and therefore female heirs recognised 
by law arc only exceptions to the general rule. 
(Heaton and Crump , yy.) Krishna Bai Govind 
Joshi v. Keshev Gajanan Potbhre. 

59 I. C. 511 = 22 Bom. L. R. 1162. 


Succession — Exclusion from— Daughter— 

Custom . 

In the absence of very strict proof, the exclu- 
sion of a daughter necessarily implies the exclu- 
sion of her son. (Evans, y. C.) Ganesh Dat 
Singh v. Scrhraj Singh. 14 I. C. 12. 

Succession— Exclusion from— Unchastity — 

Hostility. 

Under the Hindu Law, unchastity disqualifies a 
Hindu wife from succeeding to her husband’s 
estate but it must be physical unchastity which 
occurred during the lifetime of the husband. In 
the absence of unchastity there must be malignant 
or unjustified hostility on the part of the wife to 
exclude her. ( Piton , 7 • C ) Mt. Mukandi Bai 
v . Jamnj Bai. 73 L 0. 875. 

Succession— Exclusion from — Obstructed 

and unobstructed heritage. 

Under the Mitakshara (which is the para- 
mount Hindu Law authority in Sind) the dis- 
qualifications relating to ‘ exclusion from hcri- 
tance * apply both to cases of obstructed and 
unobstructed heritage. In the cat* of the 
latter, in joint family property, they must 
apply at the time of birth, for that is the time 
when the rights would accrue, if there were 
no disabilities. Otherwise there would be a 
divestment of rights already vested, which is 
contrary to the general principles of Hindu 
Law. Subsequent lunacy could not divest the 
plaintiff of his right to the joint family pro- 
perty. ( Fawcett , Crouch and Prate , A. y. Cs ) 
Hotchand v. Mangiianmal. 

29 I. C. 42 = 8 S. L.R. 279. 

Succession— Female heirs. j 

Succession— Female heirs— Daughters and 

other females— Vatan family in Bombay— Rights of. 

According to the Vatan Act neither the daughters 
of the deceased last male Vatan holder, nor his 
brother’s widow can claim priority over male 
members of the same Vatan family- 19 B. L R. 730 
Dist. (Maclcod, C. y. and Crump , 7 ) Gavara 
wakom Gaudappa v. Mallangowda Changowda 

p ATIL# 1923 Bom- 3?2. 

— Succession— Female heirs— Absolute estate 

— Rule in Bombay Presidency . 

The rule as to females inheriting property in 
tbc Bombay* Presidency is that they take it [ 


Succcss'o t— Female heirs— Gotraja sapinda 

—Brother's widow— First cousin — Bombay. 

Under the Mitakshara school of Hindu Law, 
the widow of a brother would be the next rever- 
sioner in preference to the first cousin. (Scort, 
C. 7 •» Beaman and Hayward, yy.) Basangauda 
Nagangauda v. Basangauda Dodangauda. 

39 Bom. 87 = 27 I. C..167 = 
16 Bom. L. R. 699. 

Succession — Fenale heirs— Female's pat- 

ernal grandmother — Nature of estate — Females 
born in the family and females married .' 

Under .Hindu law, the paternal grandmother 
inheriting to her gran Json tukes a limited estate 
for life. All women who belong to a family by 
marriage, not by birth, take a limiteJ estate in 
the property which they inherit from any male 
member of that family. (Chandavarkar and 
Batchelor , yy.) Dhondi Mahipathy v. Radha- 
Bai Shabji. 36 Bom. 546 = 16 I. C. 343 = 

14 Bom. L. R. 569. 

Succession-Female heir . — Gotraja sapindas 

— Rem te agnate no voidLw of mar agnate . 

Under the Mayukha Law, a remoter male colla- 
teral in a particular line, collateral to that of'thc 
propositus is to be preferred, for purpose of 
succession to the widow of a nearer collateral 
in the same collateral line. 35 Bom. 389; 16 
Bom. 716, Rcl. on. (Scott, C . 7- and Batchelor , 7 .) 
Ambaidas Pakao v. Jijibhai Raiji. 

14 I. C. 979 = 14 Bom. L. R. 261. 

Succession— Female heirs— Express text. 

In Bengal women succeed only under express 
texts. Daughter’s daughter is no heir to grand- 
mother’s stridhanom, Yauthaka or Ayauthnka. 
(Carndnff and Richardson, yy.) Maohumla Dasi 
v. Laxman Chandra Pal. 22 I. C. 518 = 

20 C. W. N. 627. 

Succession — Female hiirs — Bandhu— 

Brothtr's daughter . 

The only females entitled to inherit under the 
Hindu Law are the widow, the daughter, the 
mother, the father’s mother and the father’s 
father’s mother. A brother’s daughter is not a 
heritable 53 1. C. 8:5, Not Foil. (Leslie 

\) Sujan Devi v . 
.608=59 I. C. 124 = 
8 P. W. K 1921. 


7 ones and Wilber face, 
Jagiri Mal. 1 



128? Cim DIGEST', 1911—1923. 1288 


HINDU LAW— Succession— Female heirs. ' HINDU LAW— Succession-Illegitimate children. 


Suecesdon-^F etnalc heirs— Gotraja sapinda 

— Limits of relationship— Widow of Gotraja — Right 
to inherit— Berar. 

Under the Bombay School of Hindu Law which 
is also the Hindu lex loci in Ucrar, the widow of 
gotraja is herself a gotraja. In the order of 
succession a female gotraia sapinda is postponed 
to all male gotraja sapindas in the same line as 
her husband but she has precedence over a male 
in a remoter line. Each line of sapindas leaving 
aside lineal descendants of the propositus includes 
all males within the limits of gotraja relationship 
lineally descended from the same ancestor common 
to them and the propositus^ e.g., the grandfather’s 
line and the great-grandfather’s line. (Slanyon, 
A. 7 . C.) Sadasheo v . Jaikrishna. 

43 1. 0. 475=14 N. L. R.6. 


■ — Succession — Female hein — Pother's bro- 

ther'* daughter. 

It is a well-established rule of the mitAshara. 
that a female cannot succeed unless supported 
by a special text. 2 C. P. L. R. 178, (tel* Even 
according to the mitakshara as interpreted in 
Bombay and Berar, a father’s brother’s daughter 
is not an heir of the propositus as his Gotraja 
sapinda or Bandhu ex pa*te Paterna . She cannot, 
therefore, succeed to the estate of her father’s 
brother’s son. (Sfawyon, A. J . C.) Ramji v. 

Nursha. 11 1, c. 907=7 N. L. R 116. 


Succession— Half-blood. 

Succession— Half blood— Whole blood— Pre- 
ference of .V* itakshara — Son of uncle of whole 
blood and uncle of half blood. 

Under the Mitakshara Law the preference 
given to the whole blood over the half blood 
in matters of succession is conflocJ ro the 
members of the same class, that is to say to 
sapinda i of the same degree from the common 
ancestor. 19 All. 215, Rel. on. Consequently 
a paternal uncle of the half blood is entitled to 
inherit in preference to the sons of a paternal 
uncle of the whole blood. (Mr. Ameer Alt.) 
Ganga Shai v. Kesri. 37 All. 545 = 

10 „T m 421. A 177=19 C. W. N. 1175 = 
18 M. L. T. 203 =29 M. L. J. 329 =2 L. W. 837 = 
13 A. L. J. 999=17 Bom. L. R 998= 
30 I. C. 285=22 0. L. J. 508= 
, , < 1915 > M. W. N. 713 (P.C ) 

tOn appeal from 6 1. C. 364 = 32 All. 541 = 

7 A. L. J. 580.] 


•Succession— Half blood. 

Where, the parties are governed by Hindu Law 
the hrother and nephews of the whole blood ex 
elude, those of the half blood in the absence oi 

P r jAkl a # ^ Us ,? 0ra t0 the contrary. (Broadwa] 
and Abdut Qadir, yy,) Har Bhugwak v. Hukas 

Sinoh. 3Lah. 242=4 Lah.L.J. 24ff= 

; 1 i 1922, Lah, 243 


Sue ctuion H alf blood-Wholt blood. 

"If . °f. Milakthara preferring the ful 
blood to the half extends , to all sapuida relation 
And not * merely to the brother 19 All 215- 3» 
Com., 431 ; HMml.10S.Srt 


Scshagiri Aiyar and Kumaraswami Sastri f yy.) 
Nachiappa Goundan* v . Rangaswamj Goundan. 

17 M. L. T. 87=2 L. W. 69 = 28M. L. J. 1 = 
26 I. C. 757 =(1915) M. W. N. 53 (F. B.). 
[On appeal from 20 1 . C. 304=25 M- L. J. 8.] 


Succession-Illegitimate children. 

Succession — Illegitimate son — Sudra— 

Shares of. 

An illegitimate son of a Sudra takes half the 
estate of his putative father in competition with 
I the widow, on the principle of the Mitakshara 
that an illegitimate son takes half of what he 
would have taken bad he been legitimately born. 
Texts considered. (Sir Lawrence Jenkins) Kama- 
LA.UMAL V. VlSVAN'ATHASWAMI NaICKER. 

46 Mad. 167=44 M. L. J. 465= 
37 C. L. J. 363 =25 Bom. L. R. 577= 

; 27 C.W. N. 1021=501. A. 32= 

32 M. L. T. (P. C.) 48=17 L. W. 298 = 

1923 P. C. 8 (P. C.). 

Succession — Illegitimate son — Kshatriya by 

a Sudra woman — No right. 

The son of a Kshatriya by a Sudra woman, 
belongs to a higher caste than that of a Sudra 
called ugra, and his illegitimate sons, therefore, 
cannot succeed to his. 12 Mad. 72, Ref. (. <nox , 
A. C.J. and Banerjee, ¥.) Jwala Singh t>, Sar- 
DAR. 41 All. 629 = 17 A. L. J.734= 

51 1. C. 216 = 1 U. P. L. R. (H. C.) 67. 

Succession— Illegitimate daughter. 

Under Hindu Law, an illegitimate daughter 
cannot succeed to her father's property as against 
the legitimate daughter by a lawful wife. 
[Tiulball and Walsh, JJ.) Ram|Singh v. Mussamat 
Bhani. 38 All. 117 =32 I. C. 127= 

14 A. L. J. 11. 

Succession— Illegitimate son— Thakurs. 

Among Thalcurs, illegitimate son cannot in- 
herit as against the illegitimate nephews. 
(Richards, C. J. and Banerji, J.) Pancham v. 

HxzaR1 - 19 I. C. 634. 

Succession — Illegitimate son— Offspring o f 

Hindu by Mahomedan mistress. 

An illegitimate offspring of a Hindu by a 
Mahomedan mistress is not a Hindu and cannot 
succeed to his property on his death. 27 M. 13 
Foil. (Macleod. C. J. and Crump, f.) Sitaram 
Pandurang v. Ganpat. 25 Bom. L. R 429 = 

1923 Bom. 384. 

— Succession — Illegitimate ton — Collateral 
succession. 


% is estamishcd under Hindu Law. tn< 
legitimate son of a Sudra cannot inherit thi 
separate property of his father’s illegitimate son 
(Macleod, C. 7. and Shah, 7.) ZiprG t> Bohtya 
46 B. 424 - 23 Bom. L. R. 1195=1922 B. 176 


Succession-Illegitimate children-Sudras. 

Among Sudras, an illegitimate daughter succeed 
T°i hc ,5 lf there is no other ncare 

J Bhimava^’ C ' and F o Bundapp, 
V. BHtMAVA, 22 Bom. L. R 1306= 

. 59 I. C. 561=45 B. 557 
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Succession — Illegitimate son — No collateral 

succession . 

Under Hindu Law the illegitimate son of a 
Sudra cannot inherit the separate property of 
his father s legitimate son as a brother. 34 Bom. 
321 ; 21 All. 99 ; 25 Mad. 519 ; Foil. 41 Mad. 44 
(F. B.) Dist. (Shah and Hayward , JJ .) Diiarma 
Lakshman v. Sakaram. 44 Bow- 185 = 

55 I. C. 306-22 Bom. L. R. 52. 

Succession — Illegitimate son — Extent of 


share. 

Under Hindu Law, among Sudras, an illegi- 
timate son is entitled to inherit along with the 
legitimate daughter and takes a share, one half 
of the share taken by the daughter, that is, one- 
third share in the whole property. ( Scolt, C. J- 
and Shah, J.) Gangabhai v. Bandu. 

4UBom. 369 = 32 I. C. 986 = 18 Bom. L. R. 70. 

•Succession — Illegitimate son — Bengal school 


— Dasi , meaning— Day abhaga, Chap. IS, para 29, 

Per curiam {Chatterjee , J., contra.) — Under the 
Bengal School, an illegitimate son has a right to 
inherit as Dasifutra provided his mother was in 
the absolute keeping of his father and the son 
was not the fruit of adulterous or incestuous 
intercourse. His mother need not be a ' slave 
woman’ in the true sense of the term nor need 
there be a marriage between the parties. 1 Cal. 

1 and 19 Cal. 91 dissented from. 'Dasi* does not 
necessarily mean a slave woman but includes a 
Sudra woman kept as concubine. According to 
the correct interpretation of Chap. IX, para 29 oi 
the Dayabhaga, a 'daryadi Sudra putra’ includes 
a son of a dasa and not necessarily the son of a 
‘dasi’ (wife of a slave). The term ‘ Aparinita * in 
Chap IX para. 29 of the Dayabhaga means not 
• a maiden ’ but ‘not married to the Sudra to 
whom she bears a son.’ Per Chatterjee , J. The 
right of an illegitimate son to inherit which has 
not been recognised in Bengal *for more than a 
century should not be revived though it is 
dcduciblc from the texts of J imutavahana or 
any other authority, as it is opposed to usage 
and the sentiments of the people of Bengal. 
(Mookerjee, A. C. J l lttchcr , N. R. Chatterjee , 
Tcunon and Richardson , Jj.) Rajasi Nath 
Das v . Nataiciiandra Dk. 48 Cal- 643- 

32 C. L. J. 333 = 63 I. C. 50 = 
25 C. W. N. 433 tF. B ). 


•Sue cestion— Illegitimate son— Sudra. 


An illegitimate son of a Sudra has in his 
father’s lifetime no right to his property. The 
father may give him if he likes, an equal share 
with his son, but he will get a moiety of the 
son’s share on his father’s death. A Sudra father 
need not recognise an illegitimate son. A son 
to a Sudra by a female slave is not legitimate. 
He has no status unless given by the father. 
[Chaudhuri and Neu'bould , JJ) Asjta Mohan 

Ghos, -• NBR0 ” ! C. W. N. 901. 

Succession— Illegitimate son— Dasi put r a— 


Who is. 

The son of a permanent continuous and exclu- 
sive concubine of a Sudra living as a member of 
bis family is a dasiputra. 18 Cal. 151, I-oll. ,23 


Cal. 191, Dist. ( Mookerjec and Beachcroft , JJ.) 
Chatturbhlj Pathaik v. Krishna Chandra 
Patna ik. 16 C. L. J. 335 = 17 I. C. 276 = 

17 C. W. N. 442. 


•Succession — Illegitimate sons. 


Illegitimate sons of a Sudra can succeed only 
if connection between their parents is not adulter- 
ous. (Kumar aswami Sastri and Odgers , JJ) 
Pachai Pillai v. C. Gopal Pillai. 

- 15L.W. 15 = 701. C. 122= 
42 M. L. J. 276. 


Succession — Illegitimate son — Putative 

father . 

The putative father of a Sudra succeeds to his 
illegitimate son by reason of propinquity in the 
absence of nearer heirs. 18 Cal. 151 ; 4 Bom. 37, 
Rel. Texts and Cases reviewed. [Wallis, Oldfeld 
and Kumar aswami Sastri, JJ .) SubRamania AiyaR 
v. Rathnavelu Chetty. 41 Mad. 44 = 

22 M.L. T. 94 =6 L. W. 149 = 
(1917) M. W. N. 688 = 42 I. C. 556 = 
33 M. L. J. 224 (F. B.) 


Succession— Illegitimate son — Sudras, 


A Sudra father can give a full share or less to 
an illegitimate son in a partition during lifetime. 
But after death of the father the illegitimate son 
gets half the share of a legitimate son. 28 Cal. 
194, Foil. Illegitimate son docs not acquire by 
birth, right to share in property of a father. 
(Ay ling and Napier , JJ .) Nath am UNI Mudali v. 

Parthasarathy Mudali. 22 M. L. T. 39- 
6 L. W. 188 = 40 I. C. 830=33 M. L J. 203. 


•Succession— Illegitimate son . of Sudra by 


dancing girl— Right to succeed. 

The illegitimate son of a Sudra by a dancing 
girl who followed the profession of prostitution 
before she came into his keeping, but who was 
kept continuously and exclusively by him there- 
after, is entitled to succeed to the property of his 
father along with the legitimate son. The mean- 
ing of the term “dasi*’ explained. (Wallis, C. J 
Sadasiva Aiyar and Ayliug, JJ.) £ ou % NI 2i£ A ?ii AM 
v. Arunachalam Chetty. 39 Mad. 136, 159 = 
29 M. L. J. 793. 816 = 18 M. L T. 552, 568 = 
2 L. W. 1247, 1266 = 33 I. C. 858 = 
(1916) 1 M. W. N. 31. 

Succession— Illegitimate son. 


After the death of the zemindar the zemin- 
dari would go to his brother but his separate 
property should be equally shared by his widow 
and illegitimate son. In the Kumbala caste 
there is no special rule of succession as regards 
illegitimate son. (Wallis, C. f. and Srinivasa 

ymum SSSk 


Succession— Illegitimate son 


The ancient lawgiver did not contemplate 
rights of succession in favour of illegitimate 
children except among Sudras— Per 
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HINDU LAW— Succession— Illegitimate children. 

A iyary J. ( Oldfield and Sethagiri Aiyar f yj.) 
Meenakshi v. Muniandi Panikkan. 

38 Mad. 1144 - 1 L. W. 704= 
(1914) M. W. N. 672 = 16 M. L. T. 270 = 
251. C. 957=27 M. L. J 353. 

Succesujn — Illegitimate son — Rights of— 

Impartible estate— Custom— Kumb.ila caste. 

The illegitimate son of a Sudra is not a co- 
parcener with collaterals of his putative father. 
27 Mad. 23, F«ll. With regard to an impartible 
estate, an illegitimate son is excluded by the 
widow of his putative father, if the zemindari is 
separate property and the undivided coparce- 
ners of his putative father of the zemindari is 
joint property. With regard to separate parti- 
ble property he succeed* along with the widow. 
An illegitimate son succeeding to his deceased 
father leaving a widow is entitled to half the 
properties and not merely to a third. There 
is no custom in the Kumbala caste of exclusion 
of illegitimate sons from inheriting to their 
putative father. Text of the Mitadshara relat- 
ing to illegitimate sons of Sudras, applies only 
to separate property and not to co-parccnary 
property, (Miller and Abdiir Rahim , ff*) 
V ISHVAN'ATII ASWAMI NaICKKR V. KaMU A.MMAL. 

21 1. C. 724=24 M. L. J.271. 


Succession— Illegitimate son— Dancing girl . 

Illegitimate son of a Sudra begotten of a 
concubine who was a temple dast bound to do 
dancing services to the temple cannot inherit 
his father’s property though the concubinage has 
been continuous and the concubine when she was 
taken in concubinage was a virgin. It is doubtful 
whether the children of a dancing girl who had 
given up her profession may not be illegitimate 
children within the meaning of Mitakshara Law. 
12 Mad. 72, Ref. (Sahara;! N air and Ayling, 77.) 
SUNDARAM V . MlNAKSHJ ACHt. 16 I. C. 787. 


" Succession— Illegitimate son of concubine 

previously married to another . 

For an illegitimate son to succeed to his father 
he must have been born of .a woman who was 
never married to any one before she came under 
the keeping of the person whose son the 
C i ma Pj ' 3 - 32 1 Mad .360, Ref. (Swtdara Aiyar 
aitd A/llng, yj) Padala Krishna Rao v. 
haoala Komara Jamma. 15 I. <J. 340. 


— 77 Succession — Illegitimate son— Sudras. 

, u A h n Ji 1 * 8 [ ti ?? at * 80n amon * Sudras is entitled to 
Ltrj fa T ily property, his share 

being half that of a legitimate son. (blilra 

A - y. c.) Maruti v . 'Tukaham. 

' 76 1, c. 884=19 N. L. R. 99. 

SMCHiion— Illegitimate son— Adult crous- 
5ES2^ 0f - N ° f Maer iage A ban • 

■jesses oii&sss. £ 

z.,^ wthat fcCSi btojSoi 

was contmuoua and lawful. The offspring of R n 
adulterous or . incestuous connection cannot 
inherit. 33 M. 360 ; IB. 07 Foil , * 

that a husband leaves his wife and T go«a L bread 
for a Jong time and on his retura do« . £ d 
bad. to wife from th= 


HINDU LAW— Succession— Mother. 

with whom she had contracted a churl marriage 
and had long been living, does not constitute an 
abandonment of the wife nor docs it effect a 
severance of the marriage tic. The illegitimate 
offspring of the churi marriage cannot inherit. 
(Dhohley, A. y. C.) Sheona.vd.vn Singh t>. Phan 
Singh. 18 N. L. R. 115 = 1922 Nag. 241 


Succession— Illegitimate son— Sudras— 

Survivorship— Other castes— Distinction— Succession 
c ertificate— Necessity. 

Illegitimate sons in the three higher classes 
never take by inheritance but arc only entitled to 
maintenance from the estate of their father. An 
illegitimate son of a Sudra takes his father’s pro- 
perty by survivorship and consequently no 
succession certificate is necessary to enable 
him to recover his debts. 18 C. 151, Ref. 
( Pndeaux , A. y. C.) Ganulal v. Kashikam. 

68 I. C. 417. 

~ ' Succession — Illegitimate son — Sudras— 

Kunbis—Mahr atlas. 

Mahratta Kunbis of the Central Provinces arc 

^? d L an ’ lc , gitimatc son ofa fcunbi would 
P* a , alf share °f what he would have got of his 
P^Perty had he been legitimate. (Pride- 
lux, A. y. C.) Gopal RaO V. Sitaram Rao. 

64. 1. c. 863. 


Succession— Illegitimate daughter— Sudras. 

in.crril!. e £' im l ,c • aug !! tcr not born of adulterous 
if thcr™ ,nher,ts the property of her mother 
'u .u u no Preferential heirs. This rule applias 
whether the mother is twice-born or a Sudra ? An 
illegitimate Hindu daughter even among twice- 

Sre7crenre CS ;o n t ,tS pr0pC “ y of her mother in 
U “ pa3scrs - (Macnair, A. y, C.) 
Kasturi v . Kote Major. 5g j q 952= 

16 N. L. R. 221. 

— Sudras Succcss *° n ^legitimate children— Brother 

< =„ ThC / U,C that onc illegitimate brother can 
of' anoth er is not confined to the persons 

14 6. c. 227. 


■Succession— Illegitimate children. 


of aaS™a« ind ,“.h W * thc 'iiegitimatc cbildrci 
ot a sudra arc entitled to succeed to him as hit 

he,rs. 13 M. I. A- 141, Foil. (Parlelt. y.) yX 

Naravanaswami v. Ananthayhb. 26 L C. 272 


Succession— Mother. 

— -Succession— Mother— Remarriage— Sue 

sum to estate of son by former marriage. * 

25?^ 8 ?y v “' 3 “°°^^giT.oigt e 

yy f har 29 jf ®‘ C °W^$e*a!trQi 

K,SH08B SEAL 26C."w°N.8a 

1922 Cal. 1 
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Succession— Mother— Step-mother. 


Under the Mitakshara school of Hindu Law, a 
stop mother is not the heir of her step-son. 
\V. R. 173 (F. B.) ; 37 Cal. 214; 16 AII.22l.ReL 
(Mcokerjce and BeacJicro*t, JJ-) Sundar Moni 
Dai v. Bang Sidhar Patanik. 

18 C. W. N. 160 = 16 1.0.900 = 

17 C. L. J. 405. 

Success ion — Moth cr — Slip- moth tr . 

According to Mi:akshara a step mother cannot 
succeed to the property to her step son either as 
gotraja scipinda or as a relation. Apart 
Irom usage she is not in the line of heirs at 
all. (Miller and Abdur Kalrm, JJ.) SEETHAI 
Animal v . Nachiar Ammal. 37 Mad- 286 = 

26 M L. J. 10 = 14 M. L. T. 596 = 
(1914) M. W. N. 28 = 22 I. C- 18 = 1 L. W. 11. 

Succession — Mother — Liny ltd estate — 

Benares and Mithila Schools . 

Under the MitakJnra Law when a mother 
succeeds to the estate of her son the heirs of 
the son and not the heirs of the husband of 
the mother succeed on her death. There is no 
difference in this respect between the Benares 
and the Mithila schools. (Batten and Findlay , 
A. J . Cs ) Tortan Bai v. Bullabaiji Ojha. 

48 I. C. 956. 

Succession — Mother— Nature of estate. 

A widow as mother of the last male holder 
acquires a widow's estate. (Ha) tear,!, A. J. C.) 

Ratansi v. Umerbai Bai. 9 I. C. 997. 

Succession— Mother and Father. 

Succession— Mother and father— Preference. 


Under the Mitakshara Law the mother is a pre- 
ferential heir to the father in the case of succes- 
sion to the property of their son. (Ashworth, 
A ? C.) Subbdar Singh v. Bhikham Singh. 

7 9 0. L. J. 435 = 26 0. C. 52 = 1922 Oudh 277- 
Succession— Primogeniture. 


Succession— Primogeniture. 


Among the Chophow family of Peopie, the 
most ancient of the Rajputs, migrated and 
settled in Nimar.the custom of primogeniture 
prevails and thereby, the eldest son only 
succeeds to the ‘‘gaddi’’ and estate and the 
title of ‘Rana’ and the younger have a right 
to maintenance only and not to any share in 
the property. (Mr. Ameer Ali . ) _ Rasa 
Singh v. Badan Singh. 17 N- U- «• 

48 1. A. 446 = 64 I. C. 144 = 
4 N. L. J. 89 (P. C ). 

•Succession— Primogeniture 


Where the collaterals were not co-parceners 
with the propositus the rule of primogeniture does 
not regulate succession to separate property, 
especially when the property in question was not 
family property since its grant b y Bn ,sh 
Government made after its annexation. (Ltndsa ) , 
J. c. aid Stuart, A 7 c.) ^ S.sou v 
Gajr.i j Singh. 18 0. C- 289-33 I. C ; 371 g 


HINDU LAW— Succession— Rules of. 
Succession -Rights of. 


Succession — Rights of — Ghats of Benares 

— Whether heritable property. 

Under riindu Law, the right to build platforms 
on certain portions of the Ghats of Benares and to 
use it for helping bathers in their religious rites, 
is a right to property and is heritable. ( Mean , 
C. J. and Banerji . J .) Pandit Suraj Prosad v. 
Pandit Ganesh Ram Jaini. 43 All. 581 = 

631. C. 94 = 19 A. L. J. 516. 


Succession— Pig Us of— Copy righ t. 

A copyright in a book, owned by a person, 
passes after his death to his sons who arc entitled 
to maintain an action for damages for infringe- 
ment of that copyright. (Banerji and Gokul Prasad, 
JJ.) Firm of Sheikh Ghagoor Baksh and Sons 
v. Jwala Prasad. 

43 All. 412= 61 1. C. 394 = 19 A. L. J. 180. 


Succession — Rights of — First Cousins— 

Succeed per stirpes. 

Where the first cousins of the deceased succeed 
to him as his nearest heirs, they take per stirpes . 
(Shah aud Crump , JJ.) Narsappa Ninoappa v. 
Biiarmappa Rajappa. 45 Bom. 296 = 

59 I. 0.251 = 22 Bom. L. K. 1196. 

Succession — Rights of. 


An unmarried female is succeeded by the nearest 
Sapindas of her father. (Drake Brockman , J.C.) 
Madho v. 'Samp at. 69 I. C. 758 (2). 

Succession— Rights of— Acceleration. 


Succession of the next reversioner can be accele- 
rated only when a limited owner makes a surren- 
ders or relinquishes her rights in the property. 
(Mitra, A.y. C.) Udebhan v. Ranga Rao. 

59 I. C. 45L 

Succession— Rules of. 

—Succession— Rule of — Binding on sub- 


let. 

A subject cannot make his property disccndi- 
ble in a manner not recognised by the. ordinary 
law. (Sir John Edge.) Rajbndra Bahadur 
Singh v. Raghubaus Kunwar. 

40 All. 470-45 I. A. 134=21 0. C. 106 = 
24 M. L. T. 282 = 5 0. L. J. 401=8 L W. 570= 
(1918) M. W. N. 831 = 28 C. L. J. 456 = 
23 C W. N. 101=48 I. C. 213 = 
20 Bom. L. R. 1075 (P. C.). 

■Succession— Rule of— Deed prescribing a 


different rule— Invalidity of gijt. 

Two brothers, Hindus, subject to the Daya- 
bhaga Law, executed a document by which they 
purported io provide for the permanent devolu- 
tion of their respective properties in the direct 
male line including adopted sons, with the 
condition that in ease of failure of lineal male 
heirs in one branch, the properties belonging to 
that branch should go to the other, subject to 
the same rule, and only in the absence of mate 

descendants in the direct line in cither 
were the properties to go to the female heirs or 
their descendants. Held, the document could 
not be construed as a gift to the »°" of *® 
executant defeasible in the event of his death 
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without male issue ; that the sole intention of 
the executants was to alter the rule of succes- 
sion in their family which they had no power 
to do; that the instrument was consequently 
void. The Tagore case L. R. I. A. Supp. Vol. 
47; 6 M. 1. A. 555, Ref. (M r. Ameer Ali.) 
Purna SaShi V. Kaudhan Rai. 

38 Cal. 603=15 C. W. N.693- 
8 A. L J. 631 = 13 Bom. L. R. 451 = 
14 C. L. J. 1 = (1911) 2 M. W. N. 403 = 
10 M L. T. 361=111 C. 412 = 
21M.L. J. 1U9 (P. C-). 


Succession — Rules of— Legislation. 


When a Hindu dies, succession to his property 
is regulated by the ordinary rules of Hindu Law 
save so far as their rules have been modified by 
the provisions of some Act. (Richard,, C. J. and 
Bcnerjee , 7.) Bhui* Singh v. Jai Ram. 

461. C. 387 = 16 A. L. J. 459. 

•Succession— Rules of— Not to be altered by 


agreement— Successive life-cstates. 

An agreement between a grantor and a grantee 
cannot alter the line of succession accord- 
ing to law. The Hindu Law does not permit the 
creation of successive life-estates in favour of 
unborn persons, the estate itself remaining undis- 
posed of. A rule of succession laid down in a 
grant creating successive lifecstatcs in the 
property granted to certain female members of a 
Hindu family cannot be binding upon the family 
even though it has been actually followed in the 
family for a long time, unless it has ripened into 
family custom. (Chattcrjes and Wnlmsley, 77.) 
Amdauka Dasi v. Arpana Dasi. 

45 Cal. 835 = 23 C. W. N 160 = 
47 I. 0.402=29 C. L. J.264. 


Succession— Rules of— Exception, 

Where the plaintiff claims to succeed under an 
exceptional rule of succession he must show that 
the rajuirements have been fulfilled. (< Chaudhun , 
J.) Gauri Shankar ByAS v. Naidar Sinoh. 

231. C. 287 = 18 0. W. N. 59. 


•Succession— Rules of— Not to be altered. 


u P rov l idin 8 for succession not according 
to Hindu Law by excluding females and collaterals 
is invalid, ( Sankaran Nair and Spencer , 77) 
WnhataPpanayanim Varu V. Thimmanayanim 
Varu. (1914) M. w. N. 900 = 27 I. C 379 - 

27 M. L. J. 656. 

* Succession— Rtilet of. 

with t «ni5il 3 f» 0f Hindus, courts should, in dealing 
, W j^, agriCUUu ? 1 lond follow the Hindu Law of 

tbe C prhicinle* 0 ** US mjy COnsis,ent ** 
p® ? nncipl £? °f a statute such as the Central 

gEr. l en rT y A Act * 4 N - L - R - 9 - 3 

\SRtnncr. a. J. C.) Atmaram v. Lala 

10 1. C. 733=7 N. L. R.36. 

Succession— Samanodakas. 


Succession— Samanodakas — Strict proof 

oostrirt proof of such relationship that " 
baodhu like the sister’s son will ' be excluded. 


HINDU LAW— Succession— Sapindas. 

(Rattigan, C-7. and Shah Dm, 7.) Hira Singh v. 
Vir Singh. 47 P. R. 1918 = 20 P. W. R 1918 = 

43 I.C. 460 = 111 P. L. R. 1918. 

Succession — S.i ina i oda kas. 

Relationship of Samanodakn extends only to the 
14th degree and it is not advisable both on autho- 
rity and on expediency to extend the meaning to 
persons beyond the 14th degree of relationship. 

Tr-Aur and Seshagiri Atyer , fj) Rama 
RaO v. Kuitjya Goundaw 

40 Mad. 654 = 3 L. W. 331 = 19 M. L. T 275 = 

31 1. C. 294 = 30 M L. J. 514. 

Succession— Sapindas. 

Succession— Sapindas — Preference — Colla- 
terals— G rands »i of great-grandfather and great 
grands >u of gra i 'father— Preference— Mitakshara— 
Smriti’Chandrika. 

UnJcr the Mitakshara Ch. II, S. 5, Cl3 4 and 5 
the great grandson of the grandfather of a de 
ceaseJ person, is entitled to inherit in preference 
to the grandson of the great grandfather. The 
word" putra ” used in connection with brothers 
and uncles in Ch. II, S. 5 of the Mitakshara must 
be understood in generic sense (as in the case 
of lineal des:endants of the deceased) and the 
three successive descendants in each ascending 
line up to the fixed limit, should be exhausted 
before making the ascent into the line next in 
order of succession. Under the Mitakshara 
while the right of inheritance arises from 
saptnda relationship or community of blood (in 
contradistinction to the Dayabhaga notion of 
community in the offering of religious oblations) 
in judging the nearness of blood relationship 
or propinquity among the gotrjjas, the test to 
be applied is the capacity to offer funeral 
oblations. 41 I. A. 290 ; 7 I. A. 212 ; 16 Bom- 
716; 2 M. 1. A. 132 ; 13 M. I. A. 373 ; 24 All. 128 • 
16 Bom. 716, Ret. to. 5 Mad. 291; 3.5 Mad. 152 
Uisappr. The opinions of Devanna Bhatta 
and Vis.vcsvara Bhatta in the Smriti Chan- 

thl V,\ n l SHl>0lihini respectively, that 
the Mitakshara must be taken to limit 

collateral descent to two degrees in each 

line, arc against the preponderance of authority 

and cannot be accepted. According to the scheme 

li J U | C a CSS '° n , propoundcd b y the U'tahshtira, the 
* ”j a - descendants of the deceased owner down to 
and includmg the third degree who constitute the 
° f ncar . rclat ‘°ns (the nearest sapindas) 

S,V ^ f" S u C m SS ‘ 0n . 10 the flrst instance. In 
’ *’•* W,d0 . W and daughter take by 
r “ P r °visicn of the law. Similarly the 
daughters son comes next. In their absence the 

v;»r it ''r nCC ? 8ccn , ds I cach ascending line begins 
' Vd J\ a . f em“lc and each has to bn exhausted in 

rrl\t^ k C 'r'f' thc L ru,c of nearness of sapinda 
JSJ bc /°r. c [ bc " c *t in order can take ; so 

ami ? S thc,r thrcc successive descend- 
ants take first, then parental grandfather and 

parental grandmother and the parental grind 

cl a l d ,hrec 8u "“ s >™ EE,; 

come nex and so on. (Mr. Anver AH ) Bud„ ! 

18 “■ 

30 1. a 529= (imm. w k m 
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-Succession-' Sapindas — Mitakshara. 

Sapinii relationship according to the Mitak- 
shara is not based on the presentation of funeral 
oblations but on descent from a common ances- 
tor. and in the case of females, also on marriage 
with descendants from a common ancestor. 
There is a limitation to this relationship laid 
down by the Mitaksha r a (Achara Kanda) (i.r.,) 
it ceases after the seventh ancestor on the 
father's side and the fifth ancestor on the ‘mother’s 
side. This limitation is not confined to prohibi- 
tion in respect of marriage, impurity and exequial 
rites only but applies also to inheritance. (.Ur. 
Am.er Alt.) Ram Chandra Martand Waikar v. 
V inay A it Venkatesh Kothekar. 42 Cal. 384 = 
411. A. 290 = 18 C. W. N. 1154 = 
27 M. L. J. 333 = 1 L. W. 831 = 10 N. L. R. 112 = 
16 M. L. T. 447 =(1914) M. W. N. 835 = 
16 Bom. L R. 863 = 12 A. L. J. 1291 = 
25 I. C. 290=20 C- L. J. 573 (P. C.) 


-Succession— Sapindas— Great grandson of 

■ f /' - ... I.A.. a C /" — 


JMVH W — O J 

grandfather— Grandson of great grandfather— 

Preference of former —Mitakshara. 

According to the Mitakshara Law the three 
immediate descendants of theJgranJfathcr succeed- 
ed in preference to the greatgrandfather and his 
descendants and the great grandson of the grand- 
father is a preferential heir as against the grand- 
son of the great grandfather. 24 All. 128; 2 
M. I. A. 132; 13 Bom. L. R. 552 ; 16 Bom. 716; 
is \V. R- 158, Rel. ; 35 Mud. 152 ; 13 M. I. A. 373; 
5 Mad. 221, Ref. ( Banerjee and P.ggoit, JJ.) 
Buda Singh v. Laltu Singh. .14 All. W»= 

• 16 I. C. 529 (2). = 10 A. L. J. 303 = 
[Affirmed by the Privy Council. 37 All. 604 = 
1 30 I. C. 529 =29 M. L- J. 434 (P. C.». 


Succession — Sapindas — Paternal melt's 

grandson versus sister s son. 

The paternal uncle's son's son is a got raj a 
S( ,pinda and succeeds in preference to the sister’s 
son who is only a bandhu. ( Maeleod , C. J. and 
Heaton 7.) Anjjaya Madvalya v. Sidaya Mur- 
gayya } 59 I. C. 125 = 22 Bom L. R. 1092. 

■Succession — Sapindas — Brother’s widow— 

. t • .... j.... n.j,-.' j.. 


— 

Paternal grand uncle’s grandson — Priority. 

A brother's widow is preferential heir as com- 
pared with the grandson of the brother of the 
paternal grandfather of the proposes. In 
dealing with the line of gotra) a sapmdaship the 
descendants must be exhausted at each step of 
ascent before proceeding higher to bring other 
heirs into competition. So long as there are 
survivors in the direct line there is no need to go 
further. (Beaman and Hayward , JJ.) Khanba- 

CIIARYA *. GCY.NOA CHAR 6 YA = i3 ^ ^ R ^ 

Succession — Sapindas — Mitakshara Order. 

Under the Mitakshara paternal uncle's grand- 
son is to be preferred to paternal unde's widow 
as heir of the propositus for the purpose of grant 
of letters of administration l Bom. 388, 10 
Hnm 716; 13 M. I. A. 373; 24 All. 128, Hcl. 
(Scott, c. 7 - and Batchelor, 7-) Kg'Jg* 1 

o*!— s, ""35 5£SS3a BcmVarn 


HINDU LAW— Succession— Sister. 

Succession— Sapindas— Priority-Right to 

perform Shradh. 

The order in which the right to perform Shradh 
accrues has nothing to do with order of succes- 
sion. (Richardson and Hilda , 77 •) Buoy Singh 
v. Mathuriya Df.bya. 56 I. C. 97. 




Succession — Sapioda — Bandhu. 

A got raja s a pin da will not be preferred to a 
bandhu if he is not able to trace his descent from 
a common ancestor. (Coutts Trotter and Seshagiri 
Aiyar, JJ.) Rama Rao v . Kuttiya Goundan. 

40 Mad. 654=3 L. W. 331= 
19 M. L. T. 275 = 34 I. C. 294= 
30 M. L. J. 514. 

Succession — Sapindas — Mitakshara— 

Spiritual benefit. 

UnJer the Mitakshara, spiritual benefit is no 
index to rights of property or preference. Ter. 
Seshagiri Aiyar. J. (Oldfield and Stshagiri Aiyar, 
JJ.) Minakshi v. Mlniandi Pannjkkan. 

38 Mad. 1144 = 1 L. W. 704= 
(1914) M- W. N. 672 = 16 M. L. T. 270 = 
25 I. C. 957 = 27 M.L. J. 353. 


Succession — Sapindas — Mitakshara — Test 

of preference— Consanguinity— Spiritual benefit. 

Under the Mitakshara as interpreted in 
Southern India the tests of heirship are con- 
sanguinity and propinquity and not the capacity 
to offer spiritual benefit. In a competition between 
two collateral sapindas preference is to be given 
to the nearer line. (Benson and Abdur Rahim, JJ.) 
Chinnasxvami Pillai v. Kunja Pillai. 

35 Mad. 152 = 10 M. L. T. 226 = 
11 1. C. 885=21 M. L. J 856. 

Succession— Sapindas— Order of preference 

— Mitakshara. 

Under the Mitakshara Law, the line of each 
paternal ancestor in turn should be exhausted 
as far as the third descendant in the direct male 
line before going a step higher to find out other 
heirs. Accordingly the great-grandson of the 
great-grandfather of the last owner is a nearer 
heir than the great great-grandosn of the grand- 
father- 34 All. 663; 24 All. 128, Foil.; 35 Mad 
152. Dist. ( Piggolt , J. C. and Lindsay, A. J. C.) 
Har Nandan v. Rachpal. 20 L C. 32 = 

Succession— Sister. 

Succession— Sister — Full and half •sister 

Priority — M i ta ksha ra . 

Under the Mitakshara, a full sister is entitled 
to succeed in preference to the half sister of the 
propositus. (Shah, J.) Jana v.l Rakhma. 

v 43 Bom. 461=52 I. C. 8=21 Bom L. R. 203. 


Succession— Sister— Position of. 


Under the Mitakshara a full sister comes in 
mlv after the grandmother and hence after the 
lalf-brother’s son. (Heaton and Shah, JJ.) Hari 
VJ . Dfshpand v. Vasudev Janardan Satubhai. 
33 Bom 438=23 1. C. 944 = 16 Bom. L. R. 233 

Succession — Sister - Hal/sisUr-PaUmal 


ncle , 


Under the vyavahara viayukha, a half sister of 
ie propositus is to be preferred as his heir, to hiSj 
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HINDG LAW— Succession— Sister. 

paternal uncle. (Chandavarkar and Hayward, 
yy.) Thrikan V. Natha Daji. 36 Bom. 120= 
12 I. C. 359 = 13 Bom. L. R. 863. 


Succession — Sister — Mitakshara law. 


A sister cannot under Mitakshara succeed to 
her deceased brother. (Broadway and Abdul Raoof, 
yy.) Tirath Rah v. Kahan Devi. 1 Lah. 588 = 

60 I. C. 101=3 Lah. L. J. 35. 


Succession — Sister. 


Under Hindu Law sisters can succeed as 
bandhus. 20 All. 18| , 14 .Mad. 149. Ref. 
( Broadway and Abdul Raoof, yy.) Nankak Gir v. 
MusSammat KtSHEN Kaur. 53 I. C. 815 = 

161 P. R. 1919. 


■Succession — Sister — Bandhus. 


Under the Mitakshara a sister is not an heir to 
her brother and cannot be brought on the record 
as the legal representatives of the deceased brother 
in a su't or appeal. ( Chevix and Abdul Raoof, yy.) 
Shambhu Nath t> Mussammat Ralu. 

52 I. C. 591=25 P. W. R. 1919. 


Succession— Sister— Half-sister. ■ 

According to the Mitakshara school of Hindu 
Law only females expressly named in the text 
can inherit. The half-sister being not so 
named is not entitled to succeed. ( Shah Din 
y.) Malan v. Jiwan. 321.0-916 = 

47 P. W. R. 1916. 


■Succession— Sister— Right of. 


A sister is preferred to any descendant of a 
paternal ancestor as she comes in next after the 
paternal grandmother and before the paternal 
grand father according to lex loci of the CenVal 
Provinces the sister is no heir. (Drake Brockman. 
J. C.) Madho v. Sampat. 69 I. C. 758 (2). 


— — Succession Sister - Step-sister - Benaes 

school. 

The special rule under which the females 
succeed m Bombay has no application to a 
ca»e governed by the Mitakshara as interpreted 

ItL hC f Bet \ a T 8Ch0 °'- whcrc thc P rin ciple is 

k s K 063 n< ^ '“'T''* unless her claim 

s supported by a special rule or she is express- 
ly placed in the table of succession. Under the 
Benares School of Law neither a sister nor a 
step-mother is an heir. (S/rntyo* a ? n 

°*""o .. B»,. 43 1. C. 843-14N L. £ £ 

Bcr."r J r,hUr H,t,ksh " a *•*» «» followed i„ 

Bhadia V . Musauuat ShaoiI V** 

,, , 23 1.C. 229=10 N.L.R. 24. 

— _ si** ; Agtt-SttES 

According to Bombay school, as prevalent 

• Vol UlfC. D.-79 


HINDU LAW Succession— Son. 

Succession-Sister’s Son. 

Succession — Sister's i on — Bandhus — Order. 

Sister’s son is preferable to the daughter’s son 
of the paternal uncle under the Mitakshara. 
f Griffin , J .) Khargai v . Debi. 9 L C. 339. 

Succession — Sister's son — Cacharies of 

Assam— Wipe's sister — Custom. 

In the absence of a custom to the contrary, 
the Bengal school of Hindu Law applies to the 
aborigines \Cacharics) of Assam and under it 
the sister's son is an heir. A wife's sister is 
not an heir under Hindu Law but she can be an 
heir under custom, if proved. ( ChatUrjea and 
Pearson , JJ.) Near am Kachari v. Ardaram 
Kachari. 64 1. C. 145=35 C. L. J. 34. 


-Succession— Sister's son. 


A sister’s son is a bhinna gotra sapinda and 
is, therefore, a bandhu. The terra ‘Bandhu’ has 
been defined in the Mitakshara as a -bhinna 
gotra sapinda that is to say, sprung from a 
different family but connected by common 
corporeal particles, or by consanguinity. (Roe 
and Coutts , yy.) Babu Bishexdayal Singh v. 
Musst. Jeiseri Kuer. 48 I. C. 746 = 

1918 Pat. 323. 

Succession — Son. 

Succession— Son— Son ship,— Twelve kinds, 

obsolete. 

Whatever may have been thc position and rights 
between themselves of the twelve kinds of sons 
possible to a Hindu in the days of Manu and 
other ancient writers, all of these twelve sons, 
except the legitimately born and the adopted, are 
long since obsolete. A discussion as to their 
rights and interest, even if they could now be 
ascertained, would throw no light on the posi- 
tion and rights of an adopted son. (Sir John 
Edge.) Nagin Das Bhacwan Da$ v. Bachoo 
Hurkisson Das. 40 Bom 270 = 

43 I. A. 56 = 30 M. L. J. 193 = 14 A. L . j! 185 = 
1QB 3 L W. 259 = 19 M L. T. 193= 
18 Bom. L. R. 172= (1916) 1 M. W. N. 258= 
23 C. L. J. 395 = 321.0.403= 
20 C. W. N. 702 IP. C.) t 

-Succession— Son — Separate and divided 

sons — No priority. 

In the self-acquired property of a Hindu father 
sons who are living separate from him will be 
entitled to share along with sons who may be 
living jointly with him. ( Richards , C. J. and 
Banerjt, y.) Kunwar Bahadur v. Madho 
Prasad. 49 1, (j. 620=17 A. L. J. 151. 


Succ/ssion — Son, and grandsons — Se~ 
parahd monbers— Succession per stirpes. 

On the death of a Hindu governed by the 
Mitakshara Law, his separated sons and grand- 
sons succeed, fer stirpes to the estate. 80 M. 348 
Foil. (Mculeod, C,J. and Crump, J.) Ganoadhar 
Narayan V. Ibrahim Bava. 47 Bom 556=‘ 

25 Bom. L- R. 197=1923 Bom- 265 (1). 

~ Succession— Son— Right of, to property, 

when commences. r r 

1 Under. « ind « Law son’s rjgfct to property left 
by his father, wmrncnqes from hla birth and not 


1251 


CIVIL DIGEST, 1911—1923. 


1252 


HINDU LAW— Succession— Son. 


HINDU LAW— Succession— Widow. 


before. (Smith and Manineau , JJ-) Hira v 
Buta. 49 P.' W. R. 1920 = 

56 I. C- 256 = 1 Lab. 128. 


Succession — Sons — Father's self-acquired 

property . 

A son becomes the owner of the self-acquired 
property of his deceased father by inheritance and 
not by survivorship. [Wallis, C. J., Oldfield 
and Kumarasivami Sastri , J J .) Vairavan 
Chktti v. Srfsivasachariar. 44 Mad. 499 = 
40 M. L. J. 481 = 29 M. L. T. 294 = 
13 L. W. 475 = 62 I. C. 944 = 
(1921) M. W. N. 290. 


Succession— Son — Adopted son — Share of 

adopted son. 

Under Hindu Law among Sudras an adopted 
son in competition with subsequently bom sons 
takes one-fourth share of an aurasa son, i. e., one- 
fifth of the estate. 7 Mad. 253, Foil.; 4 Cal. 425 ; 17 
Bom. 100 Diss. (Wallis, C. J. and Seshagiri Iyer , 
J.) Karuturi Gopalan v. Karuturi Venkata 
Raghayalu. 40 Mad. 632 = 31 1. C. 574 = 

29 M. L. J. 710. 

Succession— Son— Son resigning in favour 

of mother— No bar to succession on mother's 
death. 

The plff. an archaka resigned his office and 
was succeeded by his mother. Held, that on the 
mother s death the plff. was the proper heir to the 
office and not his (plff.'s) son in the absence of 
any disqualifying circumstance. ( Abdur Rahim 
and Aylitig, JJ.) Mittevi Pattabhi Ra.manuja- 
Charyulu v. Peduti Alagasingra Charyulu. 

21 M. L-J. 490 = (1911) 1 M. W. N.145 = 
9 1. C. 496 = 9 M. L. T. 352 

Succession — Sons — Re-united son preferred 

to one who remains separate. 

According to the Mitakshara the reunion is a 
ground of preference between brothers of equal 
merits as to blood. ( Drake Brockman , J. CJ 
Jenka V. Dharma. 9 2U l C r 597 = 

— Succession — Sons — Custom — Order. 

Where a custom has been proved by which 
property was distributed between sons accord- 
ing to the number of their mother s descendants, 
by the same father the sons and their mother form 
one stock so that persons descended from a 
different mother though nearer in degree are 
postponed. (Kanhaiya Lai, A, J. C.) Laxman 

Pras “ '• DuBOA Pra8 3 Ti. c. i*-ao°LJ ! m. 

Succession— Survivorship. 

. —Succession— Survivorship — Joint family 

constituting one tenant. 

When a joint Hindu family constituted one 
tenant and one of the members dies, the surviv- 
ing members continue to be the tenant and such 
member has no interest as devolves after him on 
any one in particular. (Richarils, C. J. and Rafi- 
que, J.) Mahauir NiNOH BhaOwati. 

38 All. 325=33 I. C. 110 = 14 A. L. J. 2/8. 


deceased brother, a nephew is not entitled to 
inherit with the brother of a deceased brother. 
(Anderson and Robertson , JJ.) Ralla Ram v. Mala- 

nya Ram. 12 I. C- 308 = 123 P. W. R. 1911. 

Succession— Survivorship — Nature of. 


• Succession — Survivorship . 


In a separated family holding joint family pro- 
perty brothers succeed to the property of' a 


The estate acquired by survivorship is subject 
to defeasance on the coming into existence by 
adoption or otherwise of a new co parcener. 
[White, C. J . and Seshagiri Iyer, J.) M adana 
Mohana Ananga Bhima Deo Kasari v. Pursho- 
thama Ananga Bhima Deo. 38 Mad. 1105 = 
27 M. L. J. 306=24 I. C. 999 = 16 M. L. T. 413. 

Succession — Survivorship — Collaterals — 

Effect. 

Succession to collaterals by brothers forming 
a joint family does not impose the incident of 
survivorship on such property, since they be- 
come tenants-in-comraon. ( Lindsay , J. C. and Kan • 
haiya Lai , A. J. C.) Hardwar v. Ram Millan 
20 0. C. 271=42 I. C. 812=4 0. L. J. 565. 

Succession— Surt ivorship— Joint family — 


Benares school. 

Under the Benares school of Hindu law, the 
rule of succession in a joint family is one of sur- 
vivorship where no member has any definite or 
defined share and therefore cannot transmit it to 
his heirs. But a member, who dies or ceases 
to be a member of the family, causes no change 
in the status of the family. The properties own- 
ed by the joint family continue to bq owned by the 
surviving members thereof after the extinction of 
one member of it. (Jwala Prasad and Ross , JJ.) 
Sadananda Barranda v. Baikuntha Nath. 

63 1. C. 833 = 2 P. L. T. 299. 

* Succession — Survivorship — Essentials . 


A person succeeds to another by survivorship 
only when there is community of interest between 
him and the deceased and not when he has only a 
right to maintenance. (Chamier, C.J Chapman 
and Roe , JJ.) Shya.m Lal Singh v. Byaj Nara- 
yan Kundu. # 1917 Pat. 121= 

2P.L.J. 136 = 39 1.0.36 = 
1 P. L. W. 140. 

Succession— Widow. 

Succession — Widow — Nature of estate. 


Succession to the estate of a deceased Hindu 
whose estate had passed to his widow opens out 
on death of the widow and the person who would 
have succeeded to the estate of the deceased had 
he died on the date of widow’s death takes the 
estate. (Banerji and Ryves, JJ.) Ranika 
war v. Janina Kunwar. 

10 A- L. J. 

—Succession — Widow — yains— Custom. 

There is the custom of the Jain community of 
Mangrolc and Upbta whereby a widow on the 
death of her husband succeeds absolutely to the 
property left by him and can dispose of the 
property either inter vivos or by will. (Scott, 
C. J. and Batchelor, J.) MadaUJi Dbvchand v. 
Tribhowas- Virchand, 30 com. d»o 

12 1. C. 892 =13 Bom. L. R. 1121 

Succession— Widow— Unchastity. 

VA Hindu widow does not forfeit-her right of 
succession to her husband on the score of 
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HINDU LAW— Succession— Widow. 

unchaatity committed daring the husband's life- 
time and was condoned by him. ( Beama>i and 
Hayward , JJ .) Gangadhar v. Yellu YiraSwaui 

Shiravale. 36 Bom. 138=12 I. C. 714 = 

13 Bom. L. R. 1038. 


’SuctrtSUM — Widow — Temple — Turn of 


HINDU LAW-Texts. 

being her stridhanam. ( Stuart , A. y* C.) 
Genda Singh v. Fateh Singh. 

18 0. C. 377 = 33 1. C. 258=3 0. L. J. 135. 


worship . 

A sonless widow sued to establish her right 
to the worship of the family deities and claimed 
a right to a turn of worship acquired by 
purchase by her. husband’s grandfather : Held , 
that the right to worship was not freed from 
the inherent restriction attaching to it, namely, 
that it could not devolve upon a sonless widow, 
and this custom of exclusion affected a share 
whether acquired by inheritance, transfer 
inter vivos or a testamentary devise. (Mooktrjee 
and Chaudhuri , JJ.) RaDHa Rani Dasi v. 
Dgyal Chand Mullik. 62 I. C. 222 = 

33 C. L. J. 141. 

Succession — Widow — Childless — Day a- 


b hag ha. 

Under the Dayabhaga Law, a childless widow 
cannot inherit. 19 vV. R. 189, Overruled. 
(Jackson and Glover , JJ.) Bimola v. Daxgoo 
Kassari. 30 1. C. 567. 

Succession— Widow of predeceased son— 

Nephew— Preference— Custom . 

Neither under Hindu Law nor under the custom 
of the Punjab is the widow of a predeceased son 
a preferential heir to the nephew of the last male 
owner. (Broadway and Moii Sogar , yj.) Chint 
Rah v . Shib Devi. 4 Lah. L. J. 10 = 

1922 Lah. 207. 

Succession— Widow— Rights of. 

A widow can only succeed to property vested 
m the husband at the time of his death. No 
fresh right can accrue to her. by reason of the 
subsequent death of a person to whom he 
would have been heir had he been alive. 18 
Mad. 168, Foil.; 7 W. R. 35 (P. C.); 18 W. R. (P. C.) 
Dwt. (Skah Dsn and Chtvix, Jf.) Dull* 
Singh o. Khaaana. 61 P. R 1914= 

25 I. C. 542 =267 P. L. R. 1911 


Efful o f UCCCiswn — Widow — Re-marriage — 

A re-married Hindu widow is entitled to succeed 
to the property left by ber Son bom of her 
marriage, the son having died after the re- 
marriage. (Drake-BrocknutH, J. C.) Apa v 
Damdia. 47 I. C. 647= 14 N. L. R 149* 


Succession-Widow- Principle. 

k widow succeeda to her husband’s estate as 

yon £!V 0n ° f , hCr husband - (Sian- 

yon, A. J. c.l SlTARAH v. Laxman. 

M I. a 133=8 N. L. R. 128. 


——Suetation-Widov-Nalurt of 

seated, succession to such right is £ 

than ia fuU proprietary rigbtSTthe fSn^nJj 


Succession — Widow — Co-widows — Nature 

of estate. 

Co-widows succeed jointly to the estate of 
, their husband. While they may during their 
lifetime enjoy their shares separately they 
j cannot so deal with property as to destroy the 
incident of survivorship attaching to the estate. 
(Lindsay, y. C.) Dilipat Singh v. Kashi Nath. 

24 1.0.542=17 0. C. 108. 

Suretyship. 

Set Hindu Law— Debt. 

Surrender. 

| , 

See Hindu Law— (1) Widow. 

; (2) Reversions r. 

Survivorship. 

Sec Hindu Law— Joint Family— Succession. 

Texts. 


Texts — Dattaka Chandrika. 

The Dattaka Chandrika has been long 
accepted in Southern India as a high authority 
on the law of adoption, but where its pro- 
positions are not based upon authentic texts it 
should be enquired whether they have in fact 
been acted upon as law. (Sir John Edge.) 
Arumilli Perrazu v. Arum ILL! Subarayudu. 

44 Mad. 656=19 A. L. J. 021= 
48 1. A..280 - 23 Bom. L. R. 920 = 
41 M. L. J. 33 = 34 C. L. J. 56=14 L. W. 270= 
(1921) M. W. N. 540 = 3 O. P. L. R. (P, C.) 46= 
01 I. C- 690=26 0. W. N. 1 (P. C ). 


■Texts— Smriii Chandrika— Subhodhini. 


Limitation of collateral descent to two degrees 
in each line by the author ’of Smriti Chandrika 
and Subhodhini being against the weight of the 
authorities in the Mitakshara School need not be 
considered as binding, (a/r. Ameer Ali.) Budha 
Singh v. Laltu Singh. 37 AIL 604= 

42 I- A- 208=17 Bom. L. R. 1022 = 
20C. W. N. 1=22 C.L. J. 481= 
or W. N. 772 = 29 M- L.J. §4= 

2 L. W. 897=13 A. L. J. 1007 = 30 I. C. 529 = 

18 M. L. T. 409 (P. C.). 


Text*— Dattaka Slimamsa— Authority of. 

The Dattaka Miraamsa is a work of high 
authority and has become embodied in Hindu 
Law but caution is required in accepting th* 
glosses of its author where they deviate from oi 
add to the Smritis. 28 I. A. 113=26 I. A. 153, R e f 
(Sir yohnEdgf.) Potto Lal v. Parbati Kunwar 
37 All. 359 = 42 I. A. 155=19 C. W. N. 841= 


The Hindu Law contains its own principles c 
expcfflition and questions arising under it canno 
be determined on abstract reasoning or analogic 
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borrowed from other systems of law, but must 
depend for their decision on the rules and 
doctrines enunciated by its own law givers and 
recognised expounders. The word ** bandhu " 
has in the system of Mitakshara a distinctive and 
technical meaning and signifies a bhinna gotra 
sapinda . (Mr. Ameer AH.) Ramchaxdra Mart. 
AND WAIKAR V. VlNAYAK VENKATESH KOTHEKAR. 

42 Cal. 384 = 41 1. A. 290 = 
18 C. W. N. 1154 = 27 M. L. J. 333 = 
1L. V/. 831 = 10 N. L. R. 112 = 
16 M. L. T. 447= (1914) M. W. N. 835 = 
16 Bom. L. R. 863 = 12 A. L. J. 1281 = 
25 I. C. 290 = 20 C. L. J. 573 (P. C.). 

Texts— Balambhatta's Commentary — Value 

°f 

Shah, J.— Though Balambhatta is useful as 
aiding the interpretation of the Mitakshara the 
views propounded therein cannot be accepted 
without due caution and examination. ( Macleod , 
C. J . and Shah\ y.) DatTatraya v. Gangabai. 

46 Bom. 541 = 24 Bom. L. R- 69 = 

1922 Bom. 321. 

T eA ts — Bom bay . 

In Bombay, Courts have to be guided by Mitak- 
shara, Vyavahara Mayuka supplemented by 
Dattaka, Chandrika and Dattaka Mimamsa. 
Batchelor and Shah , yy.) Laxmipatirao Srini- 
(vas v. Venkatesh Tirmal. 

41 Bom. 315 = 38 I. C. 552= 
19 Bom. L. R. 23. 

Texts— Dattaka Mimamsa. 

Dattaka Mimamsa is the leading authority on 
adoption in the Bombay High Court. (Scott, 
C. y. end Batchelor , y.) Bachoo v. Nagindas 
Bhagwandas. 23 I. C. 912 = 

16 Bom. L. R. 263. 

Texts— Interpretation. 

Where two eases arc mentioned together one 
of which is leading and the other subordinate, the 
same nyaya or law must apply to the latter unless 
the rule otherwise directs. When the same word 
is used of two or more objects and in the same 
connection it must bear the same meaning in the 
absence of express direction to the contrary. 

C. y ., Chaudavarkar, Batchelor and Heaton, 
yy.) Tukaram v. Narayan. 36 Bom- 339 = 
14 I. C. 438 = 14 Bom. L. R. 89 (F. B.). 


Texts — Dattaka Chandrika— Authority oj 

Dattaka Chandrika is the prevailing authority 
oh ‘adoption’ in Bengal. (Chaudhuri and Neto- 
bould, yy.) Asita Mohan Ghosh v. Nerode Mohan 
Chose: 35 I. C. 127 = 20 C. W. N. 901. 


Texts— Interpretation of. 


Special texts of Hindu Law, forming an excep- 
tion to general rule must be construed strictly and 
applied only to the cases falling clearly within it. 
An argument from analogy involving a fiction upon 
a fiction an atidesa upon an atidesa , is repugnant 
to Hindu Law. (Sanderson, C. y ., M oodroffe and 
Mookerjee , yy.) Kumar Gangadhar Bogla v .Kumar 
Hiralal Bogla. 43 Cal. 944 = 20 C. W^. 489* 
34 I. C. 10=23 C. L. J. 382 (F. B.). 

Texts — Value of . 

A rule of Hindu Law cannot be said to be obso- 
lete merely because there is no occasion for its 


HINDU LAW— Widow. 

application or because there is no judicial 
decision exactly in point. 43 M. 4 doubted. (Ay ling 
and Odgers, yy.) Samrasivax Pillai v. Secre- 
tary of State. 44 Mad. 704 = 13 L W. 638 = 

41 M. L. J. 109 = 63 1. C. 659 = 
(1921) M. W. N. 481. 

T exts — Interpretation, 

W here a text expressly declares one person 
as the par of the another there is, in the 
absence of anything to the contrary in the texts 
nothing to prevent the converse rule from being 
applied as a rule of equity and good conscience 
even though the ease is not specially provided in 
the texts. ( Wallis , Oldfield and Kumar asw ami Sas- 
Hy • yy) SUBRAMANIA AlYAR V. RaTHNAVELU 

Chetty. 41 Mad. 44 = 22 M. L. T. 94 = 

6L.W. 149 = 33 M L. J. 224 = 
42 I. C. 556 = (1917) M. W. N. 688. (F. B.). 

T exts — / ntcr pretat ion. 

It is not the literal meaning of the original 
text that has to be looked in the administration of 
Hindu Law. Though commentators may have 
been wrong in their interpretation of original 
texts their opinion should be enforced as having 
the sanction of the usage. (Wallis, Offg. C. y. 
and Seshagiri Iyer, y.) Muthukaruppa Pillai v. 
Seethammal. 39 Mad. 298=16 M.L.T. 587 = 
2 L. W. 38 = 26 I. C. 785 = (1915) M. W. N. 48. 

T exts—S.ulhem I tulia— Commentaries— , 

Relative , value of. 

Both Aparak's commentary and Varadoraja’s 
Vyavahara Nirnaya may usefully be consulted 
on points on which the Mitakshara is silent but 
should not be accepted if their opinion is clearly 
opposed to the Mitakshara. (Benson and Abdur 
Rahim, yy ) Chinnaswami Pillai v. Kunja 
Pillai. 35 Mad. 152 = 10 M. L. T. 226 = 

11 1. C. 885 = 21 M. L. J. 856. 


Texts— Dattaka Mimamsa. 


Dattaka Mimamsa has been judicially recog- 
nised as part of general Hindu Law of adoption 
and must be accepted as authority except 
where it deviates from or adds to the Smritis or 
is opposed to established and recognised customs. 
17 All. 294; 21 All. 412; 32 Bom. 619 ; 36 Bom. 533. 
Ref. (Stanyon, A. y. C.) Pralhad v. Mahadeo. 

* 21 1. C. 266 = 9 N. L. R. 130 


Unchastity. 


See Hindu Law— (1) Maintenance. 

(2) Succession. 

(3) Widow. 

Unobstructed Heritage. 

See Hindu Law— Succession. 

Usury. 


See Damdupat. 

Widow. 

See also Hindu Law— (I) Reversioner. 

(2) Succession. 
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•Widow. 


Accumulations. 

Acknowledgment of debts. 

Acquisitions 

Administratrix. 

Adverse possession. 

Alienation. 

Compromise. 

Conversion. 

Co-widows. 

Debts. 

Decree for or against. 

Powers of. 

Re-marriage. 

Representation of estate. 

Surrender. 

Unchastity. 

Waste. 

Widow’s estate. 

Will. 

Widow— Accumulations. 

Widow — Accumulations — Arrears of main- 
tenance— Presumption. 

A Hindu widow may so dispose of the 
income of her husband’s estate as to make it an 
accretion to the corpus. It may be there is a 
presumption against her so dealing with it. It 
is a question of fact if there is a dispute, whether 
she has or has not dealt with her property. If 
she has so dealt with it, her husband’s reversioner 
is her legal representative. ( Lord Phillimore.) 
Raja Rajbswari Dira v . Sundara Pandya 
Swami Tevar. 10 L. W. 322=42 Mad. 58 = 

niPAKf 153=36 M - L- J- 164= 

23 C. W. N. 649 = 29 C. L. J. 551= 
.25 M- L. T. 400 = 21 Bom. L. R. 885 = 
49 1. C. 704= (1919) M. W. N. 511 (P.C.). 


~ Widow— Accumulations — Savings from 

income and Purchases from savings . 

It is always a question of .fact whether the 
purchases from savings from income arc accre- 
tions to the estate. If out of the savings, the 
widow purchases in her own name the property 
of her own brothers which was sold in 'execution, 

do^hHh^ rcc ? nveys . il ‘0 them, there is no 
doubt that there is no intention on the part of 

the widow that the 'property should be an accre- 

S (P r u ‘ 10 CaL 324 ! 20 Cal. 

afid 52 *1 ’ 35 ‘ Ref - t0 - Wacltod, C. f. 

Kb3HAV Pand «^no Lokhandh V. 
maruti Krishna. '• • 621. C 954- 

23 Bom. L. R. 803. 


Widow— Accumulations— Nature of 

deSh n ttS-b5 u “ werc after his 

s% r ■sy s d ib ' iw « 

tion nor diKKfcjS? J 1 00 * d °P- 

any claim to themc^ “ 

interest payable each w year. . Held, that the 

sms 1 ,k 


HINDU LAW— Widow— Acquisitions. 

to the reversioners of her deceased husband. 
(Wallis, C. J. and Krishnan , y.) Narayanan 
Chetti v. Supiah Chetti. 43 Mad. 629 = 

33 M. L. J. 437=11 L W. 418= 
53 1. C. 639 =(1923) M. W. N. 218. 

Widoio — Accumulations — Debt s not collected 

by iL'ulou \ 

Where a Hindu widow in possession of her 
husband’s estate does not collect a mortgage debt 
due to her during her life-time, it becomes an accre- 
tion to the estate. (Daniels and Lyle , A. y. Cj.). 
Saiyed Mahomed Hadi v. Mt. Parbati. 

9 0. L. J. 312=25 0. C. 2 = 1922 Oudh 91. 


Widoio— Accumulations— Accretion— Assets. 

The question whether a Hindu widow dealt with 
the accumulated income of her deceased husband’s 
estate so as to make it a part of the corpus depends 
on the circumstances of each case. Where a 
Hindu widow bad mortgaged with possession her 
husband’s estate but on her death her reversioners 
took possession of the properties and realised the 
rents that had accrued due during the widow’s 
lifetime, the moneys so realised are assets of the 
widow in the hands of thei reversioners and arc 
■able to satisfy the claim of the mongagecs. 
[Ualal, A.J.C.) Chhannu Lal v. Mt. Raj Kuar. 

9 0. L. J. 24=1922 Oudli 48. 
Widow— Acknowledgment of debts. 
Widow— Ackiuncledgment of debts. 

An acknowledgment of liability by a Hindu 
widow does not extend the period of limitation as 
against reversioners. ( Sir John Edge.) Sonilal 
a. Kanhaiya Lal 35 All. 227= 401. A. 74^= 
25 M. L. J. 131 = 13 M. L. T. 437= 
17 C. W N. 605 = 11 A L J 389 - 
(1913) M. W. N. 470=17 C L J 40U 
191- C. 291=15 Bom. L. R. 489(RCJ. 

Widow — Acknowledgment of debts. 

A widow cannot bind the reversioner by a 
written acknowMgment of a debt due from her 
husband. (Kanhaiya Lai and Sabonadiere. A f Cs) 
Bhagwant Si.voh v. Daulat Singh. 

21I..C. 757 = 16 0. C. 272, 
W ido w— Acqu; sitions. 

0llus Widow Acquisitions Accretion to estate- 

Where a Hindu widow effects savings from the 
income of her husband’s property and with it 
acquires other property, unless it is Sown 

in^r shc . deaIt w,th in such a manner as to 
indicate it was her absolute property, it must be 

Jecmed to have become part of the husband? 
property. (Lord Buckmaster .) Nabakishqrr 
Mandal V. Upe.sk a Kishorb Dandal. 

20 A. L. J. 22 = 26 C. W N 322- 
(1922) M 5 W.N.95 1 ^Bom.'L R; 346- 
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HINDU LAW— Widow— Acquisitions. 

the predeceased brother applied for mutation of 
names in respect of family property of which she 
had taken possession, alleging that she was owner 
of it as heir to her husband’s separate property ; 
subsequently she put forward the same claim in 
written statements in suits. She also made a 
gift of the property to religious purposes. Held, 
that the aforesaid acts were public assertions by • 
the widow of a right to exclusive possession and 
ownership and made her title absolute. (Viscount 
Haldane.) Chocdhri Svtcir Pershad v. 

Krishna Lal. 42 All. 152 = 38. M L. J. 259 = 

11 L. W. 384 = 46 l A. 197 = 
(1920) M. W. N. 3 = 24 C. W. N. 394 = 

18 A. L. J. 235 = 2 U. P. L. R. (P. C.) 55 = 

55 I. C. 486 = 22 Bom. L. R. 451 (P. C.). 

Widow* — Acquisition — Property in wife's 


HINDU LAW — Widow— Acquisitions. 


name — Presumption. 

There is no presumption that property standing 
in the name of a Hindu widow, even though pur- 
chased in her name, belongs to her husband. 
(Lindsay and Sul aiman, yy .) Mahrana v. David. 

21 A. L. J. 737 = L. R.4A. Civ. 483 = 

46 A. 16 = 1924 All- 40 

-Widow — Acquisition — Whether devisable by 


— Widoto— Ac q u is it ion s— Prop et tv a c q a ired 


ft am savings. 

Property acquired by a widow out of the sav- 
ings of the husband s estate would form part of 
the husband's estate if she intended it to do 
so and treated it as an accretion. (Bannerjee 
and Ryvcs , 77.) Ranika Kunwar v. Jamna 
Kun\v7r. 42 I. C. 846 = 15 A. L. J. 798. 


•Widow— Acquisitions— Sir idhanam 


will. 

Property acquired by a Hindu widow, in pos- 
session of her husband's estate, but without the 
aid of, or detriment to the estate, is not part of 
her husband s estate and can be disposed of by 
will. ( Banerjee , Tudball and Gokul Prasad, JJ.) 
Sri Ram Jankiji v. JaGdamba Prasad. 

43 All. 374=19 A. L. J. 129 = 
61 1. C. 3=3 U. P. L. R. (All.) 33 (F. B.). 

Widows Acquisitions— Savings of main- 
tenance allowance. 

If a Hindu widow in possession in lieu of 
maintenance saves a portion of the profits which 
she could have spent on her maintenance, the 
savings are her personal property and in the 
absence of a clear indication of intention to the 
contrary the savings would go to her legal repre- 
sentatives. The mere fact that the money might 
have come out of the estate of her husband would 
not make it part of his estate. [Bancrji and 
Sutaiman t J7.) Jwala Prasad v. Sukhdbi. 

57 I. C. 59=2 U. P. L. R (All.) 171. 


If a Hindu widow invests the income of the 
estate in such a way as to indicate her intention 
it was not to form part of her husband’s estate 
but to remain at her disposal even though t c 
investment be of a temporary nat JJ rc * 
separate property. The fact that she first mort- 
gaged and then gifted the acquisition would 
show she intended to deal with it as her own. 
{Richards. C. J. and Tudball, ^ 

Khan v. Tori Rah. „ = l t 


Widow — Acquisitions — Presumptions — 

Purchase in the name of daughter — Intention — Suit 
by reversioner — Onus- 

Where a limited owner like a widow acquires 
properties out of the income of her husband’s 
estate, the presumption is that the acquisitions 
arc impressed with the same character as the 
funds employed for their acquisition. The mere 
fact that the acquisition is made by the widow in 
the name of her daughter does not rebut the 
presumption. In considering whether the acqui- 
sition was intended to be a gift to the daughter, 
one important test is the character of the posses- 
sion of the properties ( i . e.) whether they were in 
the possession of the widow or in the 
exclusive possession of her daughter. 6 M. I. 
A. 35; 13 M. I. A. 232 ; 6 I. A. 233; 9 M. 
I. A. 123 ; 26 C. 227 Ref. (Mookerjce and Buck- 
land, yy.) Srimati Charusila Dasi v . Sri.mati 
Mrinalini Dasi. 64 I. C. 531. 

Widow— Acquisitions— Income — Intention, 

Property acquired by a widow out of the 
income of the estate where it appeared that 
her intention was to treat the purchased property 
as part of the original estate is not her stridhan. 
10 Cal. 324 ; 14, Cal. 387, Ref. (N. R. Chatterjee 
and Smither, yy .) Upendra KlSHORE Mandal v. 
Nobo Kishore Mandal. 

48 I. C. 993 = 23 C. W. N. 64. 


Widow— Acquisitions— Presumption, 


• ^ 

Although in ordinary cases there is no pre- 
sumption that purchases by a widow out of the 
income from her husband’s estate form part of 
the estate yet where husband’s property is 
brought to sale in execution of decree against 
the widow and re purchase I by the widow her- 
self such presumption would arise when the 
husband's property yields a substantial income. 
(Fletcher and Smither , yy.) Niranjan v. Shib 
Prasad. 41 1. C. 370. 

Widow— Acquisitions. 

Acquisitions by a Hindu widow with the accu- 
mulations of the income of her husband’s estate 
do not constitute stridhan but forms part of 
the corpus of the estate and so alienable only for 
necessity. 2 L. \V. R. 16; 8 I. C. 104; 2 I. A. 
256 ; 10. I. A. 150; 10 Cal 324, Rcl. (Imam and 
Chapman, yy.) Kula Chandra Ciiakravarti v. 
Ba.ma Sundari Dasya. 22 1. C. 701=41 Cal. 870. 
Widow— Acquisitions from income. 

Where a Hindu widow has made no attempt 
to dispose of her savings in her lifetime there is no 
dispute but that they follow the estate from which 
they arose and this rule applies also to profits 
which have not reached her hands at all 
but are in the possession of her agent. 
The manager of the property left by the 
husband and in possession of the widow 
must give an account to the heir of her husband 
after her death and not to her heir. 10 Cal. 324 ; 
10 Bom. 478, Ref. (Coxe and Tennon, 77.) Srid- 
har v. Kau Pada. ■ 18 C* rf. N. 106- 

11 1. C. 971 = 15 C. L. J. 12. 

Widrrw — Acquisitions — No account given of 

acquisition— Presumption that properly was husband's 
if arises. 

There is no presumption in law that property 
found in the possession of a widow was her 
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husband's even when she is unable to explain how 
she came by it and even again when it is known 
that he died leaving considerable property. ( Chitty 
and N. C hitter jee , JJ.) Jaou Nath v. Ram Narain. 

11 1. C. 434. 


•Widow — Acquisitions— Natur ; of. 


As pointed out in 28 Mad. 1 there is no necessary 
connection between the limited nature of the 
estate which a widow takes in her husband’s 
property and the interest accruing to her in the 
income derived by her as such limited owner. 
That which becomes vested in her own right and 
which she can dispose of at pleasure is her own 
property, not limited but absolute, exclusive and 
separate in every sense of the term and devolves 
as such. There is no presumption that savings 
or purchases with savings effected by a widow 
are increments to the corpus of the husband's 
estate and pass together with it. ( Scott Smith and 
Brashc/ t JJ.) Mt. Malax v. Kishore Chand. 

1923 Lah. 17. 

•Widow —‘Acquisitions — Property acquired 


by utidou\ 

Intention of the widow is the test to determine 
whether the property brought from the income of 
her husband's estate is her absolute estate or an 
accretion to her husband’s property. (Shadi Lal t 
y.) Chela Ram v . Ishar Das. 32 I. C. 831 = 

41 P. W. R. 1916. 

— Widow— Acquisitions— Accretion to estate- 

income of property. 

A Hindu widow has absolute control over the 
income of the property which she inherits from 
her husband subject of course to the payment of 
the debts left by him and unless it can be shown 
that she intended to make the savings part of the 
estate of her husband, she would have full power of 
disposal over it. Where the estate is under litiga- 
tion and the income of the estate is being deposited 
in court subject to the result of the suit which 
the widow has'filed, there is nothing to raise any 
presumption that she intended the income to be an 
accretion to the estate. If she clearly wants to 
treat the property as property over which she had 
absolute dominion the fact that she purported to 
deal with properties to which she had no such 
right along with properties over which she had a 
right of disposal, would not indicate an intention 

P?!* 1 10 trcat onc as an accretion to the 
other. That she purported to act beyond her 

m.“-^ a r dS ,. 80mc ofthc itcms <»nnot 
oU f U b. t0 d,spoae of items over which 

she had ablate disposing power. (Schwab,, 
CtoittS'TrotUr and Kumar aswami SastrL 

tEJSZ Z. 

43M. L.J. 486=16 L W 38Q- 

31 M T T W - N- 532=46 M '.190= 

31 M. L. T. 221 (H. C)=1922 Mad. 457 (F.B.), 


•Widow Acquisitions — Presumption, 

JX is a ajrsrs “jet 

s wars?, r- 

RAHaKRISHNA PRABHU tf. NaRaINa. ^ 

* 62 1, C, 216=11 l. 112; 
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•Widow — Acquisitions — Money paid for 


maintenance. 

The next reversioner of a Hindu can success- 
fully bring a suit against a trustee to recover a 
certain sum with interest deposited with him for 
the deceased widow's maintenance, by the family 
members of the deceased ; even if the widow did 
not claim it. The widow's silence amounts to 
an acquiescence in the interest being treated as 
part of her husband’s estate. The suit is 
governed by Art. 60 of the Limitation Act, as the 
interest is an increment to the deposit according 
to the agreement of the parties. (IVallis* C. y- 
and Kris/inan , J.) Narayanan Chftty v. Supiah 
Chetty. 43 Mad. 629 = 11 L. W. 418 = 

(1920) M. W. N. 248 = 58 I. C. 639 = 

38 M. L. J. 437. 

•! Vid-Kv — Acquisitions — Income— Nature of 

estate . 

The ordiniry presumption that a person in 
possession of property is the owner and absolute 
owner thereof applies to Hindu woman also. 
Where a Hindu widow purchases property out of 
the savings from the income of certain properties 
granted to her for life in lieu of maintenance 
she has absolute powers of disposition inter tiros 
or by will over the property so purchased. 
(Spencer and Srinivasa Aiyangar , yy.) Vikrama 
Deo Garu v. Vikrama Dro Mahasrajulu Garu. 

(1918) M. W. N- 69 = 43 I. C. 679 = 

33 M. L. J. 665. 


— —Widow— Acquisition - Propet iy taken from 

husband— Presumption. 

Where a widow takes property from her hus- 
band under a document which is not produced 
and there is no evidence to show the terms of the 
document, it must be held that the widow had 
only a l>fc-«statc in the property. (Sankaran 
Nan and Oldfield, JJ.) Nataraja S.vrma v. 
Ramabhadra Naidu. 28 I. C. 853. 


Widow— Acquisitions with her man money 

Where the husband’s estate ha3 been sold in ex* 
cutton of a decree and was afterwards purchased bv 
the widow with her own money and she disposed it 
of by will. Held, that the widow did not intend it 
to form part of her husbands estate. {Wall is 

-fjw. ?.) kumaraswam. 

PlLLAI V. VAIRAVANATHA PlLLAI. 26 I. C. 14 


Widow— Acquisitions — Adverse possession 

Where a widow took possession of proper!, 
without legal title, and remained in possession foi 
more than the statutory period, the reversioner- 
must show that she was in possession only as £ 
hmited owner. 9 MLJ 33 ; 9 M. L. T. US, Foil 
(Wallis (vid Ay ling, JJ.) VencudisaMI Aiybr i> 
Narayanaswami Aiybr. 24 I. C. 880 


Widow— Acquisition— Prescription. 

A Hindu widow in possession of her father-in- 

law’s property without any title or right acquires 
an absolute interest therein at the end of l2wS 
ofsuch possession. (Sadasiva Aiyar and S.sharZ 
Asyar, JJ-) Muthayyav. Kothandaramayya ^ 

23 1, C. 594= (1914; M. W. H. 887, 
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HINDU LAW — Widow— Adverse possession. 


Widow — Acquisitions — Bur, ten of proof '. 

The burden of proof lies on the person who 
alleges that the widow has an absolute interest 
in the property acquired after her husband's 
death. (Prideaux, A. J-C.) KaLiram v. Ganesh 
Prasad. 58 I. C 32. 

Widosv — Acquisitions — Nature of the pro • 

Per tv purchased by mother. 

Where a Hindu female purchases property 
from the income of the estate inherited from her 
son and makes it a part of the estate, this estate, 
if not disposed of before her death, goes to the 
son’s heir and is not stridhan. ( Batten and 
Findley , A. 7. Cs.) Tortbn Bai v. Billabhji 
Ojha. 48 I. C. 956. 

Widoiv — Acquisitions — Adverse posses- 
sion— Interest acquired by. 

A person entitled to only a limited interest 
such as a Hindu widow can acquire by prescrip- 
tion no better interest than that. ( Mithra , 
Offs. C. 7.) SHEO Lal v. Sheo Rajia. 

^ 23 I. C. 719 = 10 N. L. R. 35. 


—Widow— Acquisitions— Willow's estate and 

absolute estate— Presumption as to accretion. 

Where there is no evidence that certain pro- 
perty was purchased by the widow out of the 
income .of the estate held by her as a Hindu 
widow, no presumption, that the property pur- 
chased forms an accretion to the estate held as a 
Hindu, can be made where she is in possession of 
other property with an absolute title. (Daniels 
and Lvlel. A. 7. Cs.) Kuar Naceshar Sahai v. 
Shiam Bahadur 1922 Oadh 231. 


Wuioiv — Acquisitions — Income of her 

husband's estate— Accretion. 

A Hindu widow has full power to dispose of 
the income of her husband’s estate as 'it accrues. 
A widow has full power during her lifetime 
tq invest or otherwise dispose of accumulated 
income accruing during her possession of a 
widow s estate there is no reason why a widow 
should be precluded from exercising an act of 
appropriation with regard to property to which 
she has established her title and which is being 
wrongfully withheld with her by a person in 
unlawful possession of it. Where there is a 
manifestation of the widow's intention to 
appropriate the income from her husband’s 
estate it is sufficient to prevent its passing as part 
of her husband’s estate. 10 1. A. ISO; 20 Cal. 
433 Ref. (Daniels, J. C.) Shyam Nahain 

Jadunath Singh. iKodh U8. 


. — — Widoio — Acquisitions — Nature of acquisi- 

tion. 

In the absence of anything to the contrary a 
house belonging to her husband but rebuilt by the 
widow with her own money is not a part of her 
husband’s estate specially where she herself sold 

it. [Lindsay, J- cj fS. 


Widoiv— Acquisitions— Preemption— N ature 

of estate. 

Property acquired out of the .income of the 
husband’s estate is in the absence' of evidence to 


the contrary her exclusive property over which 
she has absolute control. 10 Cal. 310 and 25 
Mad. 351, Foil. The test is the intention of the 
widow in determining which her conduct may be 
taken into consideration. The fact that the new 
properties were a^juired by right of pre-emption 
possessed by the widow as possessor of her 
husband's estate is no indication that the acquisi- 
tions were for the benefit of such estate. ( Lindsay , 
7. C.) Lal Bahadur v. Sheo Narain Lal. 

221. C. 702=16 0. C. 359. 

-Widow — Acquisitions — Savings from 

income. 

The presumption that property brought by a 
Hindu widow out of the savings made by her from 
the income of her husband’s estate, belongs to 
that estate does not apply to savings by a tenant 
for life. ( Chamier t C. J . and Sharfudlin , J,) Shiv 
Haram Lal v. Kesho Prasad Singh- 

3 P. L. W. 302 = 42 I. C. 122= 

1918 Pat. 80. 


Widow— Acquisition — Occupancy rights in 

a)i estate — Right of reversioners to' question. 

Where an estate is in the hands of a Hindu 
widow, she can acquire occupancy rights which 
cannot be questioned by the reversioners after her 
death. (Z?or and J r# ala Prasad, JJ .) Harmanojf. 
Narain v. Ganour Singh. 37 1. C. 360. 


Widow -Administratrix. 

« 

Widow — Administratrix — Letters of Admi * 

ui strut ion. 

Widow is entitled in preference to reversioner 
for the letters of administration. (Buckland and 
Cuming , J J .) LAKSHMI SUNDARI V. NiTYaNANDA 

Dhupi. 64 I. C. 61. 


Widow— A dministratrix— Duties. 

Where a widow has claimed letters of 
nistration to her husband’s estate 


admi- 
she becomes 

liable independently of her position as widow to 
account for failure to get in the estate. (Wallis, 
J.) Raghawa Chetty r. Thayammau 
J§ 101. C. 670 = 9 M.L.T. 296. 


Widow— Adverse Possession. 


Widow— Adverse possession. 

Where the widow of a member of a joint family 
is in possession of family property, her possession 
is adverse and she will acquire an absolute title 
after 12 years, unless it is shown she entered 
into possession as limited owner. (Lindsay ami 
Sulairnan, JJ.) UmaN Shankar v. Mt. Aisha 

Khatun - 1924 A. 88. 

Widoiv— Adverse possession . 


Adverse possession against a widow does not 
istitute adverse possession against the r^ver- 
ncr. (Scott-Smith and Dundas , JJ.) Nand 
gh V. Mussammat Dhan Kuar. 


Widow— Adverse possession. 


Possession which commences during the life 
ime of a Hindu widow with a limited interest 
annot be adverse to the reversioners. (Danuls 

lioH^BD. ^ CSJ MT 
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HINDU LAW— Widow— Compromise. 


Widow— Alienation. 

See also Hindu Law— ( l) Alienation, (2) 
Reversioner, (3) Succession. 

Widoro— Alienation — Declaration — Aliena- 
tion by a widow partly valul. 

A decree, declaring that an alienation by a 
Hindu widow is partially valid and partially void 
6s against the reversioners is valid. (Mookerjee 
ami Btuhlmd. Vj.) • PramathaNath v. Bhubaw 
25 C. W.N- 585 =64 I. C. 930 = 33 C. L. J. 421 

Widow— Compromise. 


Widou; — Compromise— Powers of— Neces- 
sity— Test of. 

A compromise made bona fie for the benefit of 
the estate and not for the personal advantage of 
the limited owner will bind the reversioner quite 
as much as a decree on contest. 21 C. L. J. 157 
approved; 33 A. 357; 9 M. I, A. 539, 604 Ref. 
6 C. L. R. 76 dist. (Lord Phillimorc.) Ramsum- 
ran Prasad v. Mt. Shyam Kumari. 

31 M. L.T. 200 (P. 0=3 P. L. T. 749 = 
IP. 741=16 L. W. 956 = 49 L A. 342 (P. C.) = 
9 0. and A. L R. 175=21 A. L. J. 18 = 
44 M. L. J. 751 = 27 C. W. N- 269= 

• 37 C.L J- 356 = 1922 P. C. 356. 


Widow — Compromise— Disputed litigation 

with reversioner — Surrender— Partial— Moveables— 
MUhila Law , 

A Hindu died leaving a widow, four daughters 
and a son who also died. A litigation that ensued 
between the widow and the daughters and the 
nearest male reversioners was compromised, the 
widow surrendering all right over the immoveable 
property, half of it being given to the daughters 
who were to abandon their rights under the will of 
their father, the other half of it going to the rever- 
sioner, the widow getting absolutely all the movea- 
ble property and small portions of land for mainte- 
nance. After the death of that reversioner who 
was a party to the compromise the other rever- 
sioners instituted a suit to have the compromise 
declared invalid and ineffectual on the ground 
that the surrender by the widow was a partial 
one and a device to divide the estate with the 
reversioners. Held, that the arrangements were 
not a device to divide the estate as they were in 
pursuance of a bona fide compromise in respect 
of rights sought to be litigated in the prior suit 
•The surrender merely recognised the widow’s 
absolute right over moveables conferred on her by 
the Mithila Law was not bad as being partial one. 
The conveyance of small portions ol land to . the 
widow for maintenance is unobjectionable. 
[Lord Dunkdtn). Choudhury Dureshwar Misser 
v - Mussammat Mahbshrami Misrain. 

39 M L -/o I 6 , 1=2 u - P L R- (P- C.). 128 = 

48 CaJ- 100 =(1920) M. W. N. 472= 
...... 18 A. L J. 1069=12 L. W- 461= 

_ 28 M. L. T. 154 = 47 LA 233 = 
57 1. C- 325=25 C. W. N. JL94 (P Q.). 

—Wtdtno — Comfromiu — Dtcrtt against-^ 

Rev/r sterner when bound. < r. , 7 . 

a " d “ n „ award thereon with a 
pjfldu widow is not binding on the reversioner 

Voi. hi a d. — so ' ' y ■ ; 


1 


1 


1 

I 


1 


1 


unless it is fairly and properly obtained. {Mr. 
Ameer Alt.) Amirtha NaRayan Sinch v. Gaya 
Singh. 45 Cal. 590=45 I.A. 35 = 

23 M. L. T. 142=22 C. W. N. 409= 
27 C. L. J. 296=34 M. L. J.298= 
4 Pat. L. ■ W. 221 = 16 A. L. J. 265 = 
(1918) M. W. N. 306 = 7 L. W. 581 = 
44 I. C. 408 = 20 Bom. L. R. 546 (P. C.). 

Widow — Compromise — Suit against a 

widow holding life 'interest— Possession sued for, on 
the ground of waste— Effect of compromise on a third 
party. 

Where a widow holding a life-estate is sued for 
possession on the ground of waste by remote 
reversioners and the suit ends in a compromise, 
the compromise is not binding on a third party 
who is the next reversioner. (Ryves and Gokul 
Prasad , 77.) Sita Rai v. Ramadas Singh. 

57 I. C. 711 = 2 U. P. L. R. ( A) 371. 

Widow* — Compromise— Decree against a 

widow. 

A compromise decree against a Hindu widow 
binds the reversioners if it is shown that aliena- 
tion was made for purposes justifying sale by 
Hindu widow, (Piggotl and Lindsay , 77J 
Kanhaiya Lal v. Kishon. 38 All. 679 = 

35 I. C. 683 = 14 A. L. J.881. 


Wid'-u— Compromise— If binds reversioner i 

A compromise by a widow and her husband’s 
relations whereby the former surrenders some 
property to the latter and puts an end to litigation 
binding on the next reversioner can be upheld 
on the ground that it is a reasonable settlement. 
(Griffni and Chamier, JJ.) BbHaRI Lal v % 

Daud Husain. 35 All. 240 = 18 I. C. 721 = 

11 A. L. J. 352. 


■ ■ - Widow — Compromise— A’ alur e of estate. 

A widow entered into a compromise with the 
presumptive reversioners by which she surren- 
dered the zemindari to them but kept possession 
of the sir like her husband and her name was 
to appear as the owner in the Revenue Papers. 
It was also agreed that she should have no right 
to encumber the property and that the sir lands 
were to devolve on her death on the reversioners. 
Held , this amounted to a surrender of the entire 
interest of the widow in the zemindari lands but 
a retention of the widow's interest in the sir land. 
29 Cal; 36 ; 22 Cal. 355. Ref. Husain , 

7.) ‘ Rambaran Rai v. Bausu Rai. 9 I C. 26, 

— : Widoro— Compromise — How far binding on 

daughter. 

A Hindu widow who had a daughter, sued to 
recover husband’s share in the joint family pro- 
perty from her husband’s brother’s son. The 
suit was compromised and on the deft, getting 
the whole of the property and the widow getting 
a certain maintenance allowance for her life, 
and her daughter receiving it after her mother’s 
death at a reduced rate. The decree waa pass- 
edin .terms of the compromise. The daughter 
who was not a party to the suit or corapromiflea 
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was held not hound by cither the compromise or 
the decree. (Macleod, C. J. and Heaton , J .) 
Natvarlal Manek Lalt*. Baichanchal. 

57 1.0.443=22 Bom. L. R. 768. 

*H idox o — Comf>romi<e binding on rever- 
sioner. 

Where a compromise amounting to a bona fide 
settlement of disputes is made for the benefit of 
the estate and not for the personal advantage of 
the limited owner it binds the reversioner q jite as 
much as a decree on contest. ( Mookerjee and 
B cache r oft, JJ.) Aiohendranath Biswas Sham- 
sunnessa Khatun. 21 C. L. J. 157 = 

27 I.C. 954 = 19 C. W. N. 1280. 

1 1 'idoiv — Com prom : se — Legal necessity 

A Hindu widow cannot enter into a compromise 
affecting the property beyond her life-interest 
unless it is for legal necessity. (Woodroffe and 
Carndujff , JJ.) Shaikh Rafiq Bhagnvax 
Chandra Dhar. 25 I. C. 377. 

Witioiv — Compromise — Decree. 

A consent decree by a Hindu widow binds the 
parties to it only as an ordinary decree does. 6 
C. L. J. 490 ; 13 C. W. N. 147 ; 9 M. I. A. 539 ; 8 
All. 365; 5 Bom. L. R. 885; 29 All. 487; 30 All. 
75, Ref. It does not affect reversioners. ( Mooker- 
jee and Canidujf \ JJ.) Rajalakshimi Dasee r. 
Katayani Dasek. 121. C. 464 = 38 Cal. 639. 

Widen — Compromise- Restraint on aliena- 
tion. 

A compromise with the reversioners by which 
the properties were to vest in them but which 
restrained them from alienating the properties 
during lifetime of widow is bad so far as the 
restraint is concerned. (Mookerjee and Cairn luff. 
JJ.) Cham arc Siiaiiu ?. Son a Kof.k. 

14 C. L J. 303-11 1. C 301- 
16 C. W. N. 99. 

Widou * — Compromise — Award— Hew far 

binding on reversioners. 

A decree obtained after a fair contest in a bwia 
fide litigation, against a widow relatirg to the 
estate represented by her, is bindirg on reversion 
ers unless that decree can be impeached on some 
special ground. But where the decree is obtained 
against the widow through the compromise the 
principle is subject to the qualification that the 
compromise was for the benefit of the estate and 
not for the personal advantage of the widow. 33 
All. 356 (P. C.) Foil. The principle applicable to 
a case decided after a fair contest in ordinary 
bona fide litigation would apply to decrees obtained 
after an 'award. ( Shadi Lai and Wilber force. 77-) 
Dhan Df.vi r. Gian Chakd. 49 I. C. 177- 

9 P. R. 1919. 

Widoiv — Compromise — When binding on 

reversion— Onus of proof— Suit to enforce mortgage — 
Conveyance of property. 

Where a Hindu widow who inherited her hus- 
band’s properties executed a mortgage of some of 
them and when the mortgagee sued to enforce the 
mortgage entered into a compromise by which she 
conveyed the properties to the mortgagee, in a 
subsequent suit by the reversioner to recover the 


HINDU LAW— Widow— Compromise. 

properties, the burden of proving that the compro- 
mise as well as the mortgage are binding on the 
reversion lies on the alienee. 

In an action against the widow on a contract 
made by her a compromise by which she makes 
over the estate stands on no different footing from 
a conveyance by her of the property. 35 M. 560 ; 
10 L. W. 594 ; 38 C. 639 ; 8 A. 369 followed ; 31 
M. L. J. 87; (1921) M. W. N. 312 distinguished. 
( Schwabe , C. j. Coutts-T ratter and Kumar a sir a mi 
Sastri , JJ.) Nalla Tirupathiraju v. Nandikolla 
Venkayva. 45 Mad. 504 = 42 M. L J. 392 = 
15 L. W. 395=30 M. L. T. 181 = 
(1922; M. W. N. 207 = 1922 Mad. 131 (F. B.) 

Widoiv — Compromise — Binding effect on 

r ever si m. 

A compromise of litigation effected by widow, 
in the belief that it would benefit the estate 
binds the reversioner who can avoid it only by 
showing that it was not entered into with due 
care and attention, and that it showed 
negligence on the part of the widow. In the 
case of compromise no necessity need be proved. 
33 All. 356 (P. C.) Ref. (Abdur Rahim and 
Oldfield , JJ.) Kadakkarai Nadan v. 
Nadakkannu Nadan. 13 L. W. 533 = 

62 I. C. 752 =(1921) M. W. N.342. 

Widow — Compromise — DtCiec against 

when biiuhng on reversioner. 

A compromise entered into by limited owner, 
such as a Hindu widow does not stand on the 
same footing as a decree obtained on contest; 
unless it is shown that a compromise has the 
elements of a valid alienation by a limited 
owner, it is not enforceable against the rever- 
sioner. 9M. I.A. 539; 40 All. 487 (P. C.) ; 10 
C. L. R. 337 ; 33 Cal. 639 ; 35 Mad. 560, Ref. 
( Seshagiri Iyer and Bum. JJd Srinivasa 
Aiyer Thiruvpnoada Maistri. 

- 26 M. L. T. 350 = 55 I. C. 588 = 10 L. W. 594. 

Widoiv— Compromise — Rrversioners , ivhen 

bound. 

A compromise effected by a widow to be bind- 
ing on the reversioners must be shown to have 
been made with due care and caution. Where 
a widow entered into a compromise with her 
husbands relations as regards his self acquisi- 
tions by which she obtained a lump sum and a 
family residence. Held , that this compromise 
was not binding on the reversioners, as it was 
not made with due care and caution to protect 
the reversioner’s interests nor did the widow 
represent any interest other than her own. 
(Abdur Rahim and Spencer , JJf) GANOAMiimiAM 
Pillai v. Rajamanikathammal. 26 M.L.T. 354= 
53 1. C. 555 = (1919) M. W. N. 658. 

Widow— Compromise— Reversioners bound 

by it — Compromise in second appeal . 

A widow can validly enter into a compromise 
in a suit, if it is in the best interests of the 
estate and the reversioners are bound by it un- 
less they prove want of care and caution on 
the part of the widow. On the same principle a 
compromise by a widow in second appeal 
having failed in both the lower . courts and 
made with consent of her pleader was held 



1270 


1269 dlVIL DIGEST, 1911—1923. 


HINDU LAW— Widow — Compromise. 


i HINDU LAW— Widow— Compromise. 


binding on the reversioners. (Abdur Rahim - 
and Srinivasa Aiyangar , JJ.) Muthukumarasami 
9. Subram am a Iyer. 33 I. C. 687 = 31 M. L*J. 87. . 

— — — Widow— Compromise between reversioner 

and Hindu wulow. 

I 

A compromise between a Hindu widow and 
next reversioner, as to their claim does not bind 
the actual reversioner at the time succession 
opens. (Wallis, C. J.) Doraiswami Reddi v. 
Mutiiu Li. vga Redol 32 I. C. 50 = 19 M. L. T. 1. 

Widow— Compromise — Estate g ot by com - 

promise — Limited grant to widoiv — Abutted properly 
far in excess of maintenance . i 

The presumption of a limited interest being 
granted in transfer to woman has no application 
in cases where by a compromise one-fourth of the 
disputed property is given to widow which was ! 
far in excess of what she would* have got as her 
maintenance. (Ayliug and Tvabjee , JJ.) 
Sankaravelu Pillai v, Mutkuswami Pili.ai. 

18 M. L. T. 497 = (1915) M. W. N. 956 = 

31 1. C. 260=29 M. L. J. 779. | 

Widow— Compromise— Consent of reversioner. 

Where a compromise by a Hindu widow of a 
litigation has the effect of alienating her husband's 
estate and the reversioners’ consent to such • 
compromise they are bound by it and estopped » 
from questioning them. 35 Mad. 560 ; 38 Cal. 
639 ; 33 Mad. 473 ; 27 M. L. J. 149, Foil. (Spencer 
and Seshagtri Alvar , JJ .) Baxgarayudu v. 
Perayyu Sastri 2 L. W. 1025 = 

30 1. C. 927 =(1915) M. W. N. 810. j 


‘ Widoiv — Compromise — Suit by wulow for 

recovery of Part of estate of husband— Death during 
pendency of snU— Daughters brought on record— 
Compromise between Hum and deft . — Nature of 
estate acquired . 

Where a Hindu widow, who had inherited the 
property of her husband, sued a third party for the 
recovery of the property and died pending the 
suit and the daughters of the last male owner 
were brought on record and were allotted 
certain properties under a compromise entered 
into by them with the deft. Held , . that they 
obtained the properties as daughters of tbeir 
(ather and not as heirs of their mother and that 
the same were not therefore liable to be attached 
and sold in execution of a decree obtained against 

JSY' N - 929 < P - C.). Foil. 
4> y. C.Y Gaxbsh Prasad v. Rbwa 
B a ‘- 41 1. C. 883-13 N. L. R. 116. 

— Wid, no -Compromise— StttUnunt of family 
a><Pute— BtndtHg pi reversioners. / 

, ® eQuinc fami, y settlement entered into for 

SSnST&lin. aV °i ding Ut to* ti0 » on doubtful 
onTof tt ' i 0 " ,bE even though 

m asps 

i,L S’ K Njoe8 "}» s»hm_ .. 

i'a 90. L J. 235-1922 Oudh 236. 


— —Widjw — Compromise — Binding on rcvc> 

sioners. 

Compromise of a bona fine dispute between the 
limited owner and next reversioner binds all the 
reversioners as the estate would otherwise have 
suffered the expense of long litigation. 33 AIL 
356 (P. C.); Foil. Kanhaiya Lai , A. J. C.) 
Hardayal v . Shyam Narai.v. 41 I. C. 126 = 

4 0. L. J. 376. 

Wid rW — Compromise — l IViiu binding on the 

estate . 

An alienation by a limited owner docs not bind 
the reversionary heir, but a limited owner can 
bind the reversionary heir by a compromise, in 
which party takes a share of the family property 
by existence of the independent title, which is 
to that extent and by way of compromise admitted 
by other parties, if it appeared that the compro- 
mise was a fair and a bona fide compromise and 
that the limited owner enters into, the compro- 
mise as representing the estate which was for the 
time being vested in her and acted for the 
protection and preservation of that estate. 
(Das and Bucknell, JJ.) Bhagwati Kuar p, Jag- 
dam Sahay. 62 1. C. 933 = 2 P. L. T. 471. 

- 1 V idouf Compromise — Estate . con f erred. 

A compromise entered into between a Hindu 
widow and her husband's reversioners which 
provided that if the widow made any transfer 
or created any incumbrance, it would be null and 
void and that there would be no injury to the 
title of the reversioners was construed to give 
the widow the rights of a Hindu widow in her 
husband's estate. (J to ala Prasml and Coutts , **7 ) 
Rama Singh v. Harakudhaki Singh. 

47 I. a 710. 


. „ ” >n, *9 compromise — Uuuttng -on rever- 

sion— Collusion — O/uu.t 

A Hindu is entitled to avoid the expenses of 
litigation and to compromise a bona fide claim 
against the estate if the compromise is made 
for the benefit of the estate and not for the 
personal advantage of the widow. If the rever- 
sioncrs .seek to -set aside such a compromise, 
the burden is on 'them to show that the compro- 
mise was entered into by the widow collusively 
£ *J C P u 4 r P° sc of inferring upon herself a 

Pr ^ S*? 8 * ° f thC CState * ( R °* ««•* 

Shy/u if, filSad ^y^ R** Sumran Prasad v. 
Shyam Kumar i. 47 I. C. 697. 


Widow— Compromise— Family arrangement 
A compromise by a limited owner, not bascc 
on any claim of bona fide title amounts to Ur 
alienation and is not binding on the - reversioner 
as a family arrangement. (Chapman and Atkinson 

JJ.) Anup NarainSinohp. Prasad Singh, 

42 I. C. 95=3 P. L, W. 295 =4 P. L J. 83 


him| H ^M d ^u Vid0W c ? n com P rom isc a suit so aa 
SJjJ 1 th , c ["^toners, if the compromise v 

» / in 4° b , yh n for ,hc of thecsta 

J™* and Jwtla Prasad, 77.) SundaR Pr?i«= 

Singh w« Ram Bati Kuar, . • 40 L 0. £ 
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HINDU LAW— W idow— Debts; 


Widosv — Compromise — Reversioners nut 

bound. 

Compromise by widow claiming absolute estate 
under a will docs not bind the reversioners 
because the widow cannot be said to represent 
the interests of reversioners, (Chamier and Shar- 
fuddiu , JJ .) J a\ ak Kishri Kuer v. Dkyi Prasad. 

1 P. L. W 476-39 I. C. 750 = 
2 P. L. J. 370- 

Widow— Conversion. 


can get her half share as against the other and 
can alienate her life-estate. If a co-widow sues 
a trespasser on behalf of herself as well as of 
the other widow or if she had possession but is 
disposscssd then she can sue to recover the 
whole estate, otherwise only for her share. 9 C. 
L.J. 623 at 626 Con. (Abdur Rahim and Sun- 
dura Aiyar , JJ.) Kola Naic lies' v. Muth- 
ammal. 10 M. L. T, 265=12 I. C. 76 = 

21 M. L. J. 997. 


Widow — Conversion — Caste Disabilities 

Removal Act— If divest husband s estate vested in her. 

Neither the conversion of a widow into 
Mahomedanism nor her marriage with a Maho- 
medan husband after conversion could divest her 
of her interest in her deceased Hindu husband's 
estate. 33 All. 356, Ref.; 19 Cal- 2S9, Foil. (Rich- 
ards, C. J , and Banerji , J.) Abdul Aziz Khan v. 

Nirma. 35 All. 466 = 20 I. C. 335 = 

11 A. L. J. 678. 

Widow— Co-widows. 


1 V ido-w— Co-widows — Rights oj . 

A co-widow has a right to demand partition of 
her husband’s estate. But neither by agreement 
nor by recourse to law can they obtain a partition 
prejudicing the right of survivorship of either of 
them or the right of the reversioner after the 
death of the survivor. (Stanley, C. J. anil Griffin , 
7.) Du RCA Durr v. Gita. 33 All. 443 = 

9 1. C. 498 = 8 A. L. J. 220. 


Widow— Co-widows— Form of decree . 

Where a co-widow who is a deft, is willing 
to be made a co plff. a decree for the whole 
property belonging to both the widows should 
be passed though the suit is by one widow on 
behalf of herself and her co-widow anJ though 
the deft, co-widow said in her written state- 
ment that a separate suit for her half share 
will have to be brought. ( Sadasiva Iyer and 
Spencer. JJ.) Ramachari v. Saraswati Ammal. 

(1920) M. W. N. 721 = 60 I. C. 246 = 

12 L. W. 544. 


Widoic — Co-icidows — Interest of. 

According to the Mitakshara, co-widows take 
a joint interest in the estate of their husband 
with rights of survivorship. On partition, each 
gives up her right of enjoyment of the proper- 
ties allotted to another widow during the lifetime 
of the latter. A widow may relinquish her 
interest during the whole of her own life time and 
not merely during the lifetime of another widow 
to whom property may be allotted. There would 
be consideration for such an agreement, viz., 
the right to enjoy some of the properties during 
her own lifetime 22 Mad. 522; 14 M. L. J. 175 ; 
24 Cal. 339, Foil., 3 M. H. C. R. 424 ; 33 All. 443, 
Dist, ( Sandora Aiyar and Sadasiva Aiyar, JJ.) 
Sudalai Ammal v. Gomati Ammal, 

12 M. L. T. 288 = 23 M. L- J. 355= 
16 I. C. 428 =(1912) M. W, N. 908. 


Widow — Co-widows — Nature of estate 

— Suit for possession • 

A Hindu co-widow's estate is a joint tenancy 
and goes by survivorship to the others but each 


Widow — Co-widows — Gift to two — 

T enancy -in-common. 

Property given to two widows for their main- 
tenance is held by them as tenants-in com- 
mon and not as joint-tenants. (Sultan Ahmed, J.) 
Sasibala Dasi v. Chandra Mohan ihjtta. 

56 I. C. 937. 

Widow— Debts. • 

Wutoto — Debts— Liability of widow— Bar • 

red ilebts. 

A widow is under a pious obligation to pay the 
debts of her husband though 44 time-barred ” but 
she is under no such obligation when her husband 
had repudiated the debts during his lifetime. 
(Beaman and Hayward , JJ.) Bh ag aw at Bhaskar 

v. Nivritti Sakharam. 39 Bom 113 = 

27 1. C. 356=16 Bom. L.R. 738. 


1 1 ’idoxo — Debts — Reversioner's liability. 

A tenure or holding in the hands of the re- 
versionary heirs after the death of a Hindu widow 
remains liable in respect of decrees for arrears 
of rent obtained against the widow as heiress of 
her husband. ( Ttunou and Sheepshanks, JJ.) 
Ashutosh Mookerjeb v. Akoy Kumri Debi. 

34 I. C. 581. 


WiiH t — Debts— Binding nature— Necessity 

—High rate of interest. 

Although a loan incurred by a widow may 
be necessary it should also be shown that the rate 
of interest was also necessary to enforce it as 
against the reversioners. 18 Cal. 31 1 , Foil. Tbe 
question whether the salary of a manager of the 
estate is a personal debt or not would depend on 
whether the profits were or were not sufficient to 
meet all her charges and maintenance. She 
could not appropriate all the profits and throw the 
liability of the costs of management on the 
reversioners by charging the estate. (Chatter/ee 
and W alms ley, JJ.) Stevens, E. H. v. Janki 
Balhab Prasad. 22 I-C. 804-19 C. W. N. 80. 

Widow— Debts— Necessity — Proof— Reci- 


in It in Anrumenl 


Recitals as to necessity in the documents of 
alienation by a widow arc net themselves evidence 
of necessity. 35 All. 187 (P. C.) Foil. ( Kutnara • 
swami Saslri and Phillips, JJ.) MarimUTHO 
Pillay v. Velu Pillay. 32 I. C. 908. 


Widow — Debts — Liability on husband's 

estate— Extortionate interest— Interest if allowable— 
Reversioners. 

Where a Hindu widow to discharge her hus- 
band's debt borrowed at 18 per cent, compound 
interest such extortionate interest could not be 
allowed in the abseucc of proof as to tbe necessity 
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of the loan an.l want of better terms. (KtOihaiya 
Lai and Sabonanadiere , A. J* Cs.) B HAG WANT 
Singh v. Daulat Singh. 21 1. C- 757^ 

16 0. C. 272. 


HINDU LAW— Widow— Decree for or against. 


Widoio— Debts— Cesses, payment of , whether 

legal necessity — Reversioners whither bound by. 

A debt incurred by a Hindu -widow for the 
payment of cess is not for legal necessity and is 
not binding on the reversioners. (Das and Adami, 
77.) JagSaiiu v . Radha Kish an. 

1 Pat. L. T. 209 = 5 Pat. L. J. 287 = 
2 U. P. L. E. (Pat) 127 = 56 1. C- 867 = 

1920 Pat. 211. 


Widcno— Debts— Necessity. 


A widow cannot charge marriage expenses of 
her daughter’s daughter on the estate as the 
latter individual (j. r. daughter s daughter) comes 
from a different family. (Sharfuddin and Roe, JJ .) 
Narainbati Kunnvari v. Ramdhari Singh. 

20 C. W. N. 734=1 P. L.J. 81 = 
341. C. 277=3 P. L. W. 377. 

Widow— Decree for or against. 


Widno — Decree against— Reversion r when 


bound— Estoppel. 

Where there is a decree against a Hindu widow 
affected by an estoppel arising from her own 
conduct, the decision against widow is bind- 
ing on the reversioners nevertheless. (Sir John 
Edge.) Risal Sinoh v . Balwant Singh, 

40 AIL 593=45 I. A. 168 = 28 C L.J. 519 = 
24 M.L.T. 361 = 9 L. W: 52=23 C.W. N.326 = 
(1919) M. W. N. 155=36 M. L. J. 597 = 
48'I.C. 553=21 Bom L. R. 511. (P. C). 


•Widow— Decree against. 


■ Widoio Decree against— Sale in execution 
Interest of reversioners if affected. 

dccr «. against a Hindu widow for 
trespassmg un her neighbour's lands does not 
bind the reversion, and the sale of the widow’s 
fixed rate tenancy, in execution of a tort decree 
obtained by the zemindar for trespassing Jon his 

|53$| ng * °“ her ' ( M *ars, C. J. and 

pSh P **’ 7 , Arjun * Binobshbi 

PwsXfi. • -a. - L.K. 3 A. 381 . 


I 


Adverse possession cannot run against rever- 
sioners until after the death of the widow. The 
possession of the defendant must be by force of 
the decree which is binding against the widow 
and not in spite of the decree. ( Lindsay , J.) 
Jagannath Singh c. Sadar Singh. 1923 All. 448. 

Widoio — Decree against — Binding on rever- 
sion— Fraud— Collusion. 

In, the absence of fraud or collusion a decree 
obtained against a Hindu • widow has binding 
effect on all the reversioners 2 W. R. 31; 40 A. 
593. Where there is absolutely nothing to 
suggest;. that the trial in a sijit against the widow 
was f^ot a fair one and that there was any special 

. . - was not urged at that time, the 

reversioner 13 , bound by the decree. (Stuart and 
Sulasman, fj.) Jai Narain Singh v. Gita 
Prasad. L. R. 3 A. 447=1922 AH. 473. 


Widoio — Decree against — Power to represent 

estate contracts by her husband. 

A Hindu widow in the absence of male heirs 
represents her husband in a suit for special 
performance of contract made with him. This 
is so even if the husband was a member of a 
joint family. ( Richards , C. J. and Banerji, J.) 
Jai Kau v. Baldeo Singh. 

17 A L. J. 576=50 I. C. 883 = 
IU. P. L. R. (H. C.) 56. 

— •Widoio — Decree against — Ex-parte— How 

far binding on the reversioners . 

A decree fairly and properly obtained against 
a widow is binding on the reversioners, even 
though the suit was not contested by the 
widow. There is no law by which a plaintiff can 
force a widow to contest his claim. Therefore 
to hold that a decree fairly and honestly obtain- 
ed by a plaintiff is not binding on a reversioner 
unless it was actually contested by the widow, is 
to cast upon the plaintiff a duty impossible to 
perform. (Karamat Hussain and Tudball % JJ.) 
Guru Naik Prasad v. JainaRain Lal. 

34 All. 385 = 14 I. C. 814=9 A. L. J. 375. 

Wulr<o Decree against Arbi'rati on 

reference to — Award — Whether binding on rever- 
sioners who are not parties. 

Though a decree fairly and properly obtained 
Against a widow in possession of her husband’s 
estate binds the reversioners a decree follow- 
ing an award in which the widow did not pro- 
perly represent the estate but was looking after 
her own interest, would not bind them, 
j Richards C. J . and Boner ji, J .) Balakdhar 
Dube v . Ramanand Shukal. 

14 I. C. 125 = 9 A L. J. 778. 


Widme— Decree against— Mortgage right— 

Usufructuary Mortgage— Execution sale— Rights of 
reversioner. 

An usufructuary mortgage right vested in a 
Hindu widow as heir of her husband is not 
immoveable property. If the mortgage is redeem- 
ed during the widow’s life time and the widow 
spent the money, as she would be entitled to do, 
the reversioner could not claim against the party 
redeeming to be again put in possession of the 
property until redeemed a second time. The mere 
fact that the widow was in possession as mort- 
gagee would not cause (those mortgage rights to 
be treated in law as immoveable property, as all 
that the widow was entitled to was to retain 
possession of the property as security for the 
debt until she was redeemed. Consequently 
mortgage nights vested in the widow represent 
movable property and could be sold in execution 
| of a decree against her irrespective of any ques- 
tion of legal necessity. (Macltod, C. 7. and 
Coyajee. J.) Bai Jam v. PurshoTtam Narottam 

Dave. 24 Bom. L. R. 729=1922 Bom. 387. 


Widow— Decree for or against. 


A suit by a widow to enforce a personal claim 
does not bar a suit for possession as reversioners. 
(Grmm and Cuming, yy.) Shashi Kumar 
v. Chandra Kumar Sarmaddar. 35 G. L. J. 348= 

1923 C. 204. 
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HINDU LAW— Widow— Decree for or against. 


Widow— Decree against — Execution sale — 

Rights of fill 'Chaser. 

It is for an auction purchaser of the right, title 
and interest of a Hindu widow to prove that he 
purchased the property absolutely, in a suit by a 
reversioner to recover possession. (Chaudhuri 
and Cuming , jf.) Bhoun'ath v. Hari Maxi 

Dasi. 53 I. C. 42 = 30 C- L. J. 6. 

Widoio — Decree against — Reversioner 

bound . 

A decree passed by a competent court in a suit 
on a mortgage executed by the widow and the 
then reversioner binds'thc entire inheritance The 
actual reversioner cannot sue for possession from 
the auction purchaser a third party in execution 
of that decree. ( Sanderson , C. J. and Mo >kerjce t 
7 .) Gaxga Narayan Dutta v. Indr a Naravan 
Sham. 25 C- L. J. 391 =35 I. C. 49 = 

22 C. W. N. 350. 

Widou — Decree against— When bi idi ig on 

reversioner. 

A decree against a widow should state speci- 
fically whether the decree is a personal decree or 
one against the estate. In interp-eting the decree 
the frame of the plaint ought to be gone into. 
If the suit is brought against the widow on a 
cause of action personal to herself then the decree 
and the execution sale will pass only the right, 
title and interest of the widow. ( Holmtconl and 
Mullich, JJ.) Kiras* bala Debi v. Kali Charax 
Sixgha. 32 I. C. 587. 


Widow — Decree agiinst widow. 

In a suit against a widow in her personal capa- 
city the decree binds her interest only but if sued 
as representative of the estate the article is bound 
by the decree. ( Mookerice and Sewbmild, JJ) 
Puxnit Narayan Singh v. Rajkumari Godahaki. 

32 1. C. 580 = 22 0. L. J. 400. 


Widow — Decree againsl — When binding on 

estate . 

Where the suit is founded upon a purely 
personal debt or contract of a Hindu woman with 
a limited interest in the estate, the estate is not 
bound to satisfy that debt. The suit to bind the 
estate should be so framed a9 to show that it is 
not merely a personal demand on the female in 
possession but that it is intended to bind the 
entire estate and the interest of all those who 
come after her. The decree-holder can prove 
necessity in execution proceedings so as to bind 
the whole estate by the sale. ( Sharfuddin and 
Coxe , yy .) Gajadhar P^rshad Saiiu v. Bindu- 
b ash ini Pershad. 29 I. C. 181. 


. Widow — Decree against — Execution sale— 

What passes. 

The test to see what passes on a sale in execu- 
tion of a decree against a widow is to see from the 
records the amount of the purchase money and 
the conduct of the parties and whether the 
proceedings were directed against the widow 
personally or against the whole reversion. The 
joining of the reversioner as a party is a clear 
indication of the intention to bind the estate. 
( Mookerjce and Deaehcroft , 77-) ^ Ram es war 

"• p ' OVA “ T 2 5 D i £a c , .M=w c W. N. m 


Widow — Decree against — Power to 

represent. 

A decree fairly an J properly obtained against 
the widow binds the reversioners. Where the 
widow herself had been barred the reversioners 
too are barred. (HAmwooil and Chapman , yy.) 
G031XD Nath v. Mohini Mohun. 23 I. C. 931. 

Widow — Decree against — Execution sale , 

when binds reversioner. 

A sale in execution of a decree obtained 
against a widow in a suit to enforce a personal 
claim against her passes only the widow’s 
qualified interest’ in the estate. 10 Cal. 985, 
Foil. (Stephen and Mullick , yy.) Naiiin 
Chaxdra Shah v. Hem Chaxdra Ray. 

201. C. 248 = 19 C.W. N. 265. 


Widow — Decree against— Rent— Adminis- 
tratrix of husbana's estate— Reversioner . 

A decree for rent of a temporary tenure was 
obtained against the widow of the tenure holder 
in her capacity as administratix of her husband's 
estate. The decree was not specially made 
against the estate of her husband. Held , that 
the description of the widow as administratix 
cannot be regarded as establishing conclusively 
against the rcvcrsioncry heir that the estate in 
his hands is bound by the decree and that the 
decree was a personal decree, against the widow, 
lb Cal. 511; 26 Cal. 285; 30 Cal. 550, Foil. 
(Mookerjce and Beachcroft , yy.) Biresnvar Das 
Dey v. Kamal Kumar Dutt. 

16 I. C. 437=17 C. W. N. 337. 


Widow— Decree 'against— Rent — Execution 

Sale— What passes . 


Unless and until a landlord brings the hold- 
ing itself to sale for arrears accrued after the 
Jcath of its full owner who is succeeded by a 
widow in enjoyment, the liability for rent is 
personal to her and not attaching to the 
reversion. Although the original liability is 
for rent arrears yet the decree for contribution 
against a female heir arising directly to liqui- 
date the same has not the same effect and 
only the female’s interest only passes and not 
the tenure itself. (Carnduff and Chapman , 77.) 
Mahomed Sadut Ali v. Hara. 15 I. C. 351 = 

16 C. W. N. 1070. 


Wtilow— DiCree against— Execution sale — 

What interest passes — Test . 

The test to be applied for determining the exact 
interest which passes at a sale in execution of a 
decree against a Hindu widow or any qualified 
owner is to find out whether the suit is one 
brought against the widow upon a cause of action 
personal to herself or one which affects the 
whole inheritance. 6 C. L. J. 490, Ref. on. 
(Mookcrjee and Carnduff, 77*) Trilochan 
Hazra v. Bakkeswar. 14 1.C. 839 =15 C-L.J. 423. 


Widow— Decree against— Legal represen • 

tative— Liability of reversioner. 

A decree against the legal representative of the 
widow does not bind the estate, (jenkins, C. J • 
and Chatterjec , ?.) Kailasa Chandra Basu v. 
Girija Sundari Debi. ^ 39Cai.92p- 

141.0.299=16 0. W.fl. 658. 
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Widow— Decree against — How fur binds 

reversioner. 

A decision in a suit fairly an X honestly obtained 
against a widow, in the absence of fraud or 
collusion, binds the reversioner. The fact that 
the widow is a shebxit. her sex would make no 
difference. 28 Mad. 197 ; 6 C. L. J. 621, Ref. 
{Coxe ant Imam, 7f.) Jharu uDasd Jalandhar. 

141.0.142=39 Cal. 887. 
[Reversed on appeal See 24 1. C. 501= 

42 Cal. 2441P. C.)] j 

Widow — Decree against— Tort — Trespass — 

Liability of reversimer . 

A widow in possession of her husband's estate , 
is not entitled to commit trespass and thereby 
impose a liability on the estate binding on the 
reversion. Therefore a decree against the 
widow for mesne profits cannot be executed 
against the estate of the husband in the hands 
of the reversionary heir. Even assuming a 
decree against a widow on the basis of a 
transaction beneficial to the estate can be enforced 
against the inheritance, a personal degree against 
her on a liability which cannot be directly or 
indirectly imposed by her on the inheritance, as 
being neither for legal necessity nor for the 
benefit of the estate cannot be executed agaiost 
the estate in the hands of the reversioner. 
(Mookcrjee, and Caspers x t yy.) SadaSi Koer v. 
Raw Govinda Singh, 15 C. W- N. 857 = 

11 1. C. 90=14 C.L. J.91. 

• Widow— Decree against— When binding 
on reversion — Fair trial and contest, 

A decree obtained against a widow on a mort- 
gage for legal necessity after fair contest and 
trial binds the reversioners. (Co. xe, J .) Girjja 
Sundari Debi v. Kailash Chandra Bo3e. 

10 I. C. 32. 


HINDU LAW— Widow— Powers of. 


— Widow— Decree against — Binding nature . 

Property assigned to the female members of a 
zemindar's household for their enjoyment in 
common, is a life-estate and the property cannot 
be attached in execution of a decree against her 
personally unless she was sued as representing 
the estate for a debt alleged to be due by the 
estate and not by her. (S*bsivj Aiyar and 
Moore, JJ .) NaRayavaSWamy Naidu v. 
Mathursri. 33 1- 3o. 

Widow — Decree against — Nature of debt. 

In a suit against a widow, evidence should be 
taken as to whether the debt was contracted by 
her as representing her husband's estate. 
{ Henson , J .) Taoikoyda r. Kooau Venkata 


% 


Widow — Decree against — Omission to raise 

plea. 

A decree fairly obtained against a female 
restricted owner representing the estate is 
binding on the reversioners if it can be shown 
that there was not u fair trial of ihe right in the 
suit. If she had pleaded owing to a misconcep- 
tion as to her locus standi to raise it, the decree 
would have been binding on the reversioners. 
( Batten , •*. J. C.) ShkSHRaO v. Maroti. 

55 1. C. 407. 


Widow — Decree in favour — Binding 

cowuloio. 

An adjudication in favour of a Hindu widow 
claiming to represent the estate of her husband 
against an alleged adopted son enures for the 
benefit of her co-widow even it the latter dis- 
claims all interest in the estate and supports the 
adoption in that litigation in her capacity as 
guardian of the adopted son. (Mitlra, A. f. C.) 

Sum i deo v. Bhulai. .42 I. Cf 657'. 


Widow — Decree against— Representation t 

estate. 

Held that the widjw represented the estate full 
and that a decree against a person claiming thr 
estate, as the adopted son of her deceased husbin 
is, in the absence of fraud or collusion and c 
any unfairness or irregularity in the proceeding: 
binding upon the reversioners of the deceasec 
(Oldfield and Venkalsubba Rao , yy.) NachiicaL; 
V. Chellaiya. 43 M. L. J. 95 =16 L. W. 94 
1922 M. W. N. 418=31 M. L. T. 129= 

1922 M. 23! 


7; ' .. 7 Wide w Decree against— Decree wider 
Limitation Act pf \%1\— Effect. 

a 8*inst a Hindu widow in a sc 
instituted under 'the Limitation Act of 1871, < 
he ground of limitation i9 not res judicata i 
^ reversioners as to their right to su 

qL C « L 8 ° ,S ' C. y. and Burn . J 

SOHA9UND VRAM V. VAmtIAUNOA. 41 1, c. 548 

■ , \)p. 40 Mad. 846=8 L.W. 25; 

Widow— petrei against— Exports decree . 
An exfarfc decree against the widow is bindir 
on the reversioners if it is clear It would be was 
t0 wt aside the exports decre 
^^ TroltiT and Mdore, yy\ t ^RanoaSwaj 
Pit-tit tv-V aidVaunga MboAUAR. ;Jli 33 I^o. 44 


Widow— Dtcrtt against. 

A decree for maintenance in favour of the 
daughter against the widow is binding upon the 
estate of her husband. ( Mullick a»»d Atkinson, 
JJ.) Adut Ciianora Mctra v. Mirtunjov Busk. 

461. C. 162 = 3 P. L. J. 426. 


Widow— Dtcrtt against— Execution salt— 

Wh.xt fusts. 

A sale in execution of a decree against a widow 
on a binding family debt passes the entire estate 
to the auction purchaser. ( Rot and y waits Prasad, 
yy.) Jacer Nath v. Kuara Kuari 

371. C.'403 =1 P.L W. 77. 


Widow— Powers of. 

•Wid no — Pomtrs of — Lift Unant. 


It is not accurate to describe a Hindu widow's 
interest in the immoveable property of her 
husband inherited by her as one for life; within 
the limits imposed by law she is the owner of the 
estate. ( Lord dffttHton,) Thakur Vasonji v. 
Chanda Bint. 37 All. 369 = 29 I. C. 781= 

18 M- L. T 31 =(1915) M W. N. 449 = 

19 C. W. N. 873 = 17 Bom. L. R. 568 = 

2 L. W. 676 = 22 C. L. J. 180= 
• 22 M. L. J. 130=(B. Q.i 
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— — Widow — Powers of — Gift to daughters 
and daughter's sot — Reversio irr's rights. 

Where a reversioner sues for a declaration 
that a gift by a widow in favour of her daughter 
an I daughter’s son is invalid, a decree can be 
given declaring that the gift to the daughter's son, 
as a gift, will not bind the plaintiff but no such 
decree can be given as against the daughter as 
she would be entitled to succeed to the property 
on the death of the mother. ( Richards , C. J. 
and llanerice. 7.) Jain r Singh v. Gosain. 

46 I. C. 85 = 16 A. L. J. 493. 


-Widow — Pacers of — Gift *cith consent of 

next reversioner — Effect. 

A gift by a Hindu widow even with the con- 
sent of the next reversioner is void. 30 All. 1 P. C.. 
Dist. ( Richards , C. J. and Tudball , 7.) Umrao 
Kunwari v. Sheo Manoal Singh. 24 I. C. 435. 

Wi<to:i — Powers of — Power to collect debts 


— Mortgage debts. 

The estate of a Hindu widow is more than a 
mere life-interest ; she is an owner whose powers 
of alienation are restricted. The transferee from 
a Hindu widow of her right to recover a 
mortgage debt due to her husband can sue to 
recover the debt during her life-time even 
though the transfer is without legal necessity. 
(Knox. C homier a nd Tudb >//, 77 » Durga Ku.vwaR 
v. Matramal. 35 All. 311 = 19 I. C. 138 = 

11 A. L. J. 317. 

— ] Vidow — Powers of — Gift — Payment of 
debts by dmee— Right of donee. 

A gift of a portion of the properties to the 
defendant who paid certain debts of the husband, 
doci not by itself, if the gift is declared invalid, 
create a charge on the property to the extent of 
the debts paiJ by him. If the deft, is declared 
entitled to retain the properties after the death 
cf the widow it will not be because of any title 
under the deed of gift but because being lawfully 
in possession during the widow’s life-time, he 
discharged a debt binding on the reversionary 
heirs. 22 W. R. 409. Dist. (Karanut Husain 
and C homier, 77.) Ghassham Singh v. Trj 
Bahadur Singh 13 I. C. 191 = 9 A. L. J. 496. 

•Widow— Powers of— Letters of Administra- 


lion grantnl — Lender— Enquiry as to necessity for 
alienation. , , ^ , 

Where a HinJu widow to whom letters ol 
administration have been granted, mortgages 
properties, it is not a case of advancing money 
having regard to legal necessity but merely upon 
the leave granted by the court to mortgage the 
property. Having regard to the sanction granted 
by the Probate Court a person has not to 
enquire as regards the necessity for such advance. 
If he bona fide relied upon the order and made 
an advance, there is no onus on him .to malic 
enquiries about the truth of the a lc 8 °" 

which sanction was given. and 

C timing, JJ.) Anna.)* C ^^ VN W tJ 10i5 = 
ATUL CHANDRA MaUC. % ^ & «C. Wj* ^ g 

.Widow— Powers of— Power to reduce rent 


HINDU LAW— Widow -Powers of. 

reversioner. (Mookerjee and Beachcroft , JJ.) 
Laciimi Prosad v. Jagmohanlal Chaubey. 

22 I. C. 534 = 18 C. L. J. 633. 

•Wllow— Papers of— Disposition by will — 

Moveables. 

A Hindu widow can, with the consent of the 
next reversioners, transfer inter vivos the 
estate inherited by her giving an absolute 
title to the transferee; she cannot even with 
their consent bequeath the estate by a will, 2 
M. L. T. I ; 12 C. W. N. 74 ; 5 A. L. J. 1, Ref. In 
Bombay the current of decisions is in favour 
of the Hindu widow’s absolute power of dis- 
posal over moveables inherited by her, but in 
Bengal the widow’s power of disposal of 
moveable and immoveable properties inherited 
by her is the same. (.V. Chatterjea. 7.) Durga 
Sun dari Sen Gupta v. Ram Krisana Poddar. 

12 I C 591 

[Affirmed on appeal. 21 1. C. 714 = 18 C L J. 162.] 

Widow —Powers of —Powers of disposition— 

Absence of reversioner j. 

The mere fact that there are no reversioners 
or that the Crown or other reversioner does not 
claim the estate does not confer on the widow 
an absolute interest which she can bequeath .by 
will. 8 M. I. A. 500. Ref. (Coxe.J.) Janardan 
v. Anu Ram. 10 I. C- 51. 


Widow— Powers of. 


A widow who became absolute owner of the 
property under her husband’s will has pawer to 
dispose of it as she pleased as she was not res- 
tricted by what was stated about her selling it 
and having a dharmialci built, which was noth- 
ing more than the expression of a wish on the part 
of her husbmd which she was not under any 
legal obligation to carryout. It is not correct to 
say that because by the will the widow was 
authorised to adopt a son she would take the 
property as absolute owner only in the cont- 
ingency of her not adopting. ( Marttneau and 
Campbell , f. C.) Sheo Narain v. Shrimati 

Aryavait Sard. . _ , _ 

5 L. L. J. 214=1923 Lah. 398. 

•Widow— Powres of— Gift to charity. 


Corisent of the reversioners to application of 
funds by widow for a charity is .sufficient to 
validate the application of such funds for another 
charity on the failure of the particular charity as 
such consent denotes a general intention to give 
to charity. ( Rattigan and Shadi Lai , JJ.) 
Bhiwani Orphanage Association p * r ” a -;’ a £ d * 

7 P.W.R. 1916 = 311. C. 737 = 
43 P. L. R. 1916. 

Wuirw— Powers of— Power to collect debts 


A reduction of rent in favour of a tenant by 
a widow for services rendered does not bind the 


—Mortgage. 

Payment on redemption to a widow for her 
share of the mortgage money as one of the heirs 
of the mortgagee is valid. (Kensington and 
Beaiion. 77.) Fatteh Mahammad v. Sultan 

-Widow— Powers of— Power to collect debts 


— Mortgage— Redemption. 

A widow holding a life estate in her husband’s 
property is entitled to receive the mortgage money 
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due to her husband's estate. The allowing of a 
redemption is not a voluntary alienation. (Chevis, 
¥.) Dal Singh v. Bakhshish Singh. 

7 P. R. 1913=19 I. C. 8* 
136 P. L. R. 1913. 


■ Widow — Powers of — Stridhanam — Posses- 
sion of assets of husband — Recoupment. 

The widow’s possession of her husband’s assets 
did not amount to a payment of her stridhanam 
debt, there being no analogy between executors 
who are creditors to the estate paying their debts 
out of the estate and a widow who is entitled to 
enjoy the whole of the income of the estate. 
(Spencer, J.) Chidambaram v. Meenakshi Ammau 

52 I. C. 842. 

Widow — Poiocrs of — Gift to daughters. 

A widow cannot give the entire property to 
her daughter and daughter's children so as to 
bind the reversioners. It does not make any 
difference if the alienations are made at intervals. 
(Abdur Rahim and Srinivasa Aiyangar , J7.) 
So.VAKKAYALA VlRASWAMY V. BoMMADEVARA 

Pichayya Naidu, 33 M. L. J. 536 = 

43 1, c. 167=6 L W. 758. 

Widow — Powers of — Business of her hus- 
band— Alienation — Necessity . 

A widow succeeding to the business of her 
husband, can in proper cases, carry on the 
business, and alienations by her in respect 
thereto must, like other alienations by her, be 
shown to be made for a necessary purpose.' 21 
All, 71, Expl.; 14 All. 420 (P. C.) ; 26 Bom. 206 
Ref. to. (Wallis, J.) South Indian Export Co v . 
Visvanatha. 24 1. C. 398=15 M. L. T. 323 
[Recently affirmed on appeal.] 


Z —Wticrw-Pnuers of— Dealings with [estate 

Reversioners. 

* ? i " du . widow has n0 power to deal with 
the rights in the reversion so as to affect the 
reversion when it actually falls in. (Sadasiva 

PhaT, fl R Pt " Ctr ' “*"*«*««* 

Challa Ramaswamy. 23 I. C. 98=1. L. W. 237 


— Widow-Powers of— Nature of estate . 

The estate of a Hindu widow is not a life- 
^ C ;, j?. he ls t . a P r °P«et° r of the estate with a 
2g£ °X a J Ie ?. at, °" }° qualifications. 
^ h r-Ji. nat fu by - h 5 w ' dows in th e exercise of 

S&wsr jst* .v? t-BTs 

SSS'fiSi?- c -> 'S 

3 D. P. L. E. (J. C.) 83=l&0 0 dh HI. 
band7~ WidmB ~ Wl ° { “ Debls dut hus- 

due *® ‘he husband 
and inherited by the widow is part of the 

corpus over which her disposing poww is limit* 

£j p,eeott & Tuuiri 

Brno . 1 16L C. 471=15 0. C. 223. 

«**2£5^££** r-w- , 

Where the son is too vouno /t fir 

S™4ta ceremony toe wfir' P p$™ ft 

A tayjot fleycn . is too yoyog , »q Jo 

Voi. in c f a— si 


HINDU LAW— Widow— Re-marriage, 

and Macpherson. JJ.) Samarendra v . Maha- 

DEO. 63 L c. 296. 


Widow — Powers of. 


A Hindu widow can incur expenses for the 
well being of the estate and borrow money for 
the purpose, and such debt binds the reversioner 
(Das and Adam*, ff.) Radakishun v. Jagsahu. 

60 I. C. 173=3 U. P, L. R. (P.) 14. 


•Widow— Powers of — Gift. 


The gift of property not excessive or exorbitant 
for benefit of husband's soul is within the widow's 
powers and is valid and binding on reversioners. 
The burden of proof that the property alienated 
was excessive is on the objecting reversion er. 
(Miller t C. J. and Foster , y.) Gopauui Sah'i>. 

Manbirti Kueri. 52 I. C. 996 = (1919) Pat. 396. 


•Widow — Powers of. 


A Hindu widow is not merely a life tenant. The 
full estate is vested in her for some purposes and 
the succeeding heirs were not bound by a decree 
fairly and properly against the widow. 2;\V. R, 
31 (P. C.), Ref. (Mullick and Atkin eon, JJ .) 
Alul Chandra Mithra v . Mirthunjoy Bose. 

46 I. G. 162=3 P. L. J. 426. 

Widow— Remarriage. 

• W idow — Re-marriage — Divesting of estate. 

A remarriage of a Hindu widow, allowed by 
estate rules does not divest her of the property 
of her first husband in the absence of a contract 
to the contrary. ( Chamier , J .) Mussamuat Nihau 
v. Kanak Singh. * 25 I. C. 617. 


Widow — Re-marriage — Inheritance — For- 
feiture Act XV of 1856. 

A Hindu female does not necessarily forfeit her 
right to the property of her first husband by 
remarriage. ..That would depend on whether 
remarriage of a widow is permitted by custom of 
the caste to which the woman belongs independ- 
ently of the Act XV of 1856. (Pi«oJf,«.) Sohan 
Lal v. Mt. Duroa. 24 I. C. 691. 


Wid,w— Rc-marriage — After conversion— 

Divesting of husband's estate — Disabilities 

Removal Act. 

Neither the conversion of a Hindu wiefcw into 
Mahomedaoism, nor her remarriage with a 
Muhammadan after such conversion, will divest 
her of her deceasad Hindu husband’s property 
19 Cal. 289, Not foil. 33 All. 3S6,Ref. (Richards] 
C. J. and Banerjee , V*) Abdul Aziz Khan p, 
Nirma. 35 All. 466 = 20 1. C. 335= 

... 11 A. L. J, 678. 

-Widow— Re marriage— Effect on guardian's 


ip 


if*. 


There is nothing in Hindu Law or in statute 
compelling a court to remove a widow from the 
office of guardian her infant children on re-mar- 
nage. Though it is discretionary with the court 
to remove a Hindu mother from guardianship on 
re marriage the exercise of such discretion must 
be exercised from the point of view of the welfare 
of the infant concerned. 38 Cal. 862. ( Muktri* « 
8“**-*. yy^OANOAfttASAD SAHUvS- 
srb Sahu. 38 Cal. 862=15 C. W. N 570- 

10t.Ci69=13aL.j.m 
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HINDU LAW— Widow — Re-marriage. 


Widow — Re marriage — Unchastity. 


In the case of forfeiture by re marriage the 
woman ceases to be the widow of her husband, 
loses all her right and interest therein and 
becomes a member of a different family. But 
in the case of forfeiture by unchastity the 
woman does not cease to be the widow of her 
husband nor docs she become a member of a 
different family. By custom she forfeits pos- 
session for life of her husband's estate. ( Robert - 
s on, John it one, Rattigan and Chevis, JJ.) Ram- 

devi v. Shib Dari. 108 P. R. 1913 = 

13 I. C. 290 = 1 P. W. R. 1912. 

Widow — Remarriage — Effect of — Htr- 


marriage thereafter — Effect. 

A Hindu widow who is converted to Maho- 
medanism and is married to a Mahomedan, 
loses by her re marriage all interest in the estate 
of her first husband under general principles 
of Hindu Law. (Il'<v//s5, C.J. t Oldfield and Seshagiri 
Avar. JJ.) Vitta Tayaramma v. Chatakondu 
Sivayya. 41 Mad. 1078 = 35 M L. J 317 = 
24 M. L. T. 183 = (1918) M. W N. 625 = 
48 I. C. 50 = 8 L. W. 480 (F. B.). 

Widow — Re-marriage* 


HINDU LAW— Widow— Surrender. 

deceased son who survived her husband. (Roe and 
Coutts, JJ) Sheobaran Mahto v. Bhogea. 

46 I. C 884 = 3 P. L. J. 639. 

Widow— Representation of Estate. 

Widow— Representation of estate . 


In the case of a Hindu widow she has only a 
limited power of disposal over the property and 
has only a life interest in her husband’s estate. 
Consequently, on her re marriage or conversion 
the property is divested. ( Dhohley , A. J. C.) 
Maroti v. Laxman. 5 N. L. J. 58 = 

1922 Nag. 16. 

■Widjw— Re marriage— Effect ef. 


band's property. 

A widow on re marriage forfeits all her rights 
to her husband’s property. A decree obtained 
against a Hindu widow by consent at a time 
when she had re married is not binding on the 
estate* 41 Mad. 1078 , Poll. (Wallis, C. J> and 
Spencer, J .) Venkatachf.llam Chetty v. Rama 
Mudali. 591.0.91 = 12 L. W. 322. 

Widotv — Remarriage — Conner si )n — Re- 


A Hindu widow contracting a valid marriage 
in accordance with the rules of her caste is there- 
by transferred from the gotra of her deceased 
husband* to that of her new husband and is 
divested of any estate inherited from her former 
husband. By remarriage a Hindu widow 
becomes incapable of giving in adoption a son of 
her deceased husband or of being the guard.an of 
her minor children by her former husband. 

A.J.C.) *.«» L g. m 

-Widow— Re-marriage — Alienation — Vali • 


Wulow— Re-marriage— Forfeiture. 


In land acquisition proceedings the reversioners 
arc not bound by acts or claim of a widow before 
Collector. ( Spencer atrl Kumarswami Sastri, JJ.) 
Gallineni Peda Gopayya V. Deputy Collector op 
Tenau. 42 M L J. 298 = 45 M.42i=15 L.W.366= 
(1922) M. W* N. 188 = 1922 Mad. 100 (2). 

— Widow — Representation of estate — Death — 

Reversioner's right to continue . 

A suit for possession brought by a Hindu 
widow in a representative capacity as represent- 
ing the estate docs not abate on her death. 
The right to sue survives to the reversioners of 
the last male owner who are her legal represen- 
tatives under S. 2(11), C. P. C. (1908). and as 
such they are entitled to be brought on record. 
(Ayling and Hannay , JJ .) Gandi Ramaswami v . 
PURAMSETTI PaDMUNAYA. - 

39 Mad. 382 = 27 I. C. 1001 = 17 M. L. J. 186. 

■Widow— Representation of estate— Right 


d At/outcaste Hindu widow docs not cease to be 
a Hindu and if she re marries the provisions of 
the Hindu Widow's Rc-marriagc Act would apply. 
An alienation by her of her first husband s 
property after her re marriage would be invalid. 
(Coutts and Adami, JJ.) Mossammat Somarja 
v. Bhularya. 54 L C - 820 ‘ 


A Hindu widow on re-marriage forfeits the 
estate which she holds as the mother of a 


to obtain a par tit on. 

A Hindu widow inheriting a share in her 
husband's property is for the time being regarded a 
co-sharer of that property, because she represents 
the estate as against the other co-sharer, though 
her interest is limited to one for life and she has 
no power to alienate when necessary. She can 
obtain a partition of the share which is recorded 
in her name. ( Kanhaiya Lai, J ■ C.) Raghubir 
S^h .. K„». ^ j c u=60 L]m 

Wi-hw— Representation of estate— Succes- 
sion of daughters. 

A widow, with two daughters, mortgaged the 
house of her husband. After her death one of 
the daughters sued for her half share and got 
possession of it. The other daughter who had 
attested the mortgage, then sued for her half 
share ; but died during the pendency of the 
litigation. Then the surviving sister applied 
as her representative. Held, that the applicant 
acquired the right to sue on the death of the 
deceased plff.; and when she sued for her half 
share, she did not represent the whole estate. 
(Lindsay, J. C .) Budhu Chaudhpr. ^”*"£^3 

Widow— Surrender. 

Widow— Surrender— Receipt of miinten- 

ance in lieu of estate Effect, 

A Hindu widow can renounce her estate in 
favour of the next reversioner and voluntari y 
efface herself from the succession as effectually 
is if she had then died, and this voluntary self- 
effacement may be effected by any process 
having the effect of a surrender, re ‘ , "^ ,sh ^ C "‘ 
or abandonment provided it is a bonafdt : ' 

of the whole property. The receipt of mam ten 

ancc in lieu of her estate amounts to a complete 
renunciation of the estate, ( 1 Sinoh 
Bhaoavat Koer ;„ D j“^"="l2 ir^l05 (P 0.| 
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HINDU LAW — Widow — Surrender. 


Widow— -Surrender — Provision for main - 
Effect of — Form of surrender , immaterial — 


tenanc 
Effect of- 

A Hindu widow can renounce or relinquish her 
interest in her husband’s estate and by this 
voluntary act efface herself from the succession 
as effectively as if she had then died. Such 
effacement can be effected by any process where- 
by there is a bona fide and total renunciation of 
the widow’s right to hold the property. The 
stipulation of a provision for the future main- 
tenance of the widow does not vitiate the 
surrender. 46 I. A. 72, Ref. Where, therefore, 
a widow and her husband’s brother’s son dis- 
puted the right to succeed to the properties of 
her husband, the one asserting and the other 
denying a division in status, a compromise was 
arrived at on the footing not that the widow 
had any right and surrendered it. but on the 
footing that she had no right to the properties. 
The widow was given a sum of money for her 
future maintenance The arrangement was 
acted upon by the parties for 30 years Held 
th3t the effect of the transaction svas a com- 
plete relinquishment by the widow of the estate 
to the nephew then the next reversion er and that 
it was valid. ( Viscount Cave.) Bhagwatkoer v. 
Dhanukdhari Pbrshad. 4fi T A. — 

513 = 17 A. L J 1036 = 
(1919) M- W- N- 860 = 1 Pat- L. T- 1 = 
53 I. C. 317 -=2 U- P- L. R. (P- C ) 27. 


' ""-Widotr-Surrender — Reservation of the 
moveables — Maintenance provision. 

«• r ? SCr '' ation of ‘he moveables to which the 
widow is absolutely entitled under the Mithila 

^ d i° C3 ? ot detrac * from ‘he validity of a 
surrender of the estate by the widow. Nor docs 

If £Tf n “u 10 ,h< : ' vid »« of small portions 

Mahf 1 ")' C u OWDHURY Sorbshwar Missbr °v 
Maheshrani Misrain. 48 Cal inn- 

WUl6U4HA:g: 

18 A. L. J. 1069 = 25 C. W N 194- 
o A 2 A r W - 461=(1920) M. w. N. 472- 

2 ti.p.L.R.,p.c.,m= 571.0:32!: 


OQ l *• OtfJ = 

[On Appeal from 31 1. C. 

■^^Widow-Surrcndcr-Provision for main . 

d^nottffei^h^ 6 T-r tcnan « of the widow 

iZSiVi** < Vr statc 

feversionpr P° sscssl0n >n favour of the next 

he^ghfer uSSLfS**?- «**•*««* and 
daughters son amf acceterate irf P “ tote *» the 
reversioner cannot sS ^ - h! ? stat . e - a remote 

fights, (Ryots and GokuiPr^yyfs** R hia 

v.Rahpeo SlKOH. . T ri A0 


HINDU LAW— Widow— Surrender. • 


-Widow — Surrender — Validity . 


A surrender by a Hindu widow of the whole of 
her husband’s estate in favour of the presumptive 
reversioners without any consideration whatever 
is valid under the Hindu Law. [Tudball and 
Eofiq, ¥?.) Sham Rathi Rai v. Jaichha Kun- 
war. 39 AU. 520=40 I. C. 117 = 15 A. L. J. 364. 

~\Vid$w Surrender — Relinquishment by — 
Acceleration ; Consent of nearest reversioner to alie- 
nation by widow— Evidence of necessity . 

There must be complete surrender of the 
widow’s estate in order to accelerate the vesting 
of the estate in the nearest reversioners. The 
rule laid down in 30 All. 1 applies to transfers for 
consideration but does not extend to a transfer by 
way of gift. If the traosfer be with the consent 
of the nearest reversioner, it takes effect because 
it affords evidence of the propriety, i.e ., it justifies 
the transaction on the ground of legal necessity. 

and Lindsay , JJ.) Khawani Singh v. 
Chet Ram. 39 AU. 1=37 I- C- 86 = 

14 A- L- J. 972- 


Widow — Surrender — Partial • 

Surrender of portion of the estate, (t.g., the 
zcmindari lands) to the next reversioners is valid 

M C * baolute owners thereof. 

C ? 1 - 355 i 3 A - L. J. 785, Ref. 

A c - « “““Ti. o'ae: 


~ j Widout-Surrtndtr— Valid, ty of— Widow's 

f i 

«^ C * Ca *j ndu , widow surrenders her whole 
TSfiXt w onlydaughtcr the aurrc ndcr 

j, '■»"* o P t' terjxzjsr sr rs 

1 rr 

47 Bom- 315=25 Bom. L- R- 63 = 

1923 Bom- 459- 


— " ‘Widow— Surrender— Validity of—R t „, 

^^SfTU 5 T 5 .W 

p*r Mart tod, C, y . — The surrender by a’ 

widow of her life-estate fn ^ Hindu 

gives him a title which is not SSoSSa^ 9 ^ 
continuance of the life-estate but rSt, *■£ 
extinction and cannot be Question Jn! u from ,ts 
quently adopted son It foHowT^ ^ ^ 
one claiming either by purchase ~ fcl fih * Ue ° f 

szaa 

v. Dhondi Murari- f ' ^ ) RA *47 %& AR 

25 Bom.L. B . 36 1 =l 4 a“ B 1 7 4 i, 
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HINDU LAW— Widow— Surrender. 

1 1 'ido:v — S urrender—Consi deration -Reser- 

v at ion of small benefit. 

A Hindu widow made a gift of her husband s 
property in favour of her only daughter on 
condition that the widow was to be maintained 
till her death. Held, that there was no valid 
acceleration of the widow's estate by the gift 
as she had not disposed .of her entire life-estate 
by the gift. For an acceleration by a Hindu 
widow of her life estate it is necessary that the 
widow must withdraw her own life-estate so 
that the whole can get vested at once in the 
grantee. Where there is any consideration for 
the gift by a Hindu widow of her life-estate 
that will prevent it taking effect as an accelera- 
tion, and turn the transaction into an aliena- 
tion. (Mac leod, C. J. and Heaton , 7-) Adiveppa 
Naoappa v. Toutappa. 44 Bom. 255 = 

55 I. c. 369 = 22 Bom. L.R. 94. 
(But see 53 I. C. 347 (P. C.)]. 

\VMo:v —Surrender — Validity — Surrender 

to one reversioner. 

A surrender by a Hindu widow to one of 
several reversioners constituting the next rever- 
sion without the consent of the others, is invalid. 
30 All. 1 (P. C.), Ref. to. (Shah and Martin , JJ.) 
Dodbasappa Ramalingappa Nargund v. Basa- 
WANEPPA SlIlYLINGAPPA. 42 B. 719 = 

46 I. C. 239 = 20 Bom- L R 783- 

-Widow — Surrender — Alienation and 

acceleration of estate— Distinction. 

A widow can convey a greater interest than 
she has in two cases : one, by acceleration and 
the other by alienation for legal necessity. 
The two terms arc contradictory of each other 
as no alienation can be an acceleration and vice 
versa . The doctrine of acceleration amounts 
in law, to the same thing as though the widow 
had died a natural death. It is essential* there- 
fore, that the life-estate should be entirely 
withdrawn and not merely a fractional part of 
it. 19 Cal. 236 (P. C.), Ref. to. (Beaman and 
Heaton . JJ.) Moti Raiji v. Laldas Jidiiai. 

41 Bom. 93 = 37 I- C- 945 = 18 Bom- L- R- 954- 

Widow — Surrender — Acceleration of 

estate — Essentials . 

For a good legal acceleration it must be to 
the next reversioner and comprise the whole 
estate. It is not an clicnation but obliteration 
of a bar caused by the withdrawal and extinc- 
tion of the life-estate. Neither consent of the 
reversioner nor necessity need be proved. (Scott, 
C. y., BeamaJi and Hayward . JJ.) Basangauda 
Nagangauda v. Basangauda Dodangauda. 

39 Bom- 87 = 271- C- 167 = 
16 Bom- L- R- 699 (F. B-). 

Widow — Surrender- 

A deed of release in favour of a reversioner 
mentioned that all immoveable properties were 
released. With reference to the moveable pro- 
perties the widow declared that she would retain 
the same in her possession and that after her de- 
mise the said release would be the owner of the 
same. Held, the terms of the deed of release were 
not sufficient to pass the entirety of the estate left 
by the last male owner, to release and that being 
so the surrender is not valid. (Ghose and Panton. 
yy-) Jari Lal Pal v • Lal Behari Hazra. 

J 1923 Cal. 499- 


i HINDU LAW- Widow -Surrender. 

Widow — Surremler— Essentials of. 

There can be no relinquishment by a Hindu 
female heiress of anything less than the entire 
estate. The surrender must be to the next 
reversioner or with his consent to a third party. 
(Richardson and Walmsley , 77.) Shyam Das Roy 
Radhika Prosad. 22 C. W.'N.846 = 

47 I.C. 853 = 29 C. L, J. 24. 

Widow— Surrender— Partial— If valid. 

A surrender by a Hindu widow to be valid 
must be of her whole estate in favour of all the 
next reversioners. (Fletcher and Huda t yy.) 
Mohamonda Dutta Choudhri v. Baikantha Nath 
Dutta. 45 I. C. 872. 

Widow — Surrender — Family settlement. 

Where under a compromise between the 
mother, the sisters and the immediate male 
reversioner, the whole of the immoveable pro- 
perty was relinquished by the mother to M who 
gave half of them to the sisters, and the 
moveable properties were given to the mother 
who besides got a life-estate in a portion of the 
immoveable properties from M and the sisters, 
such arrangement is a family settlement and also 
a valid surrender. (Richardson and Fletcher , yy .) 
Surressuk Missbr v. Mohesh Rani Mesrain. 

31 I- C- 983 = 20 C- W- N- 142- 
(Affirmed on appeal 57 I. C- 325= 

39 M- L- J- 161] 

Widow — Surrender — Relinquishment — 

A lunation— Distinction between • 

The estate of a Hindu widow or daughter might 
be determined in various ways. An alienation in 
favour of a third party docs not have the effect 
of accelerating estate and entitling the next 
reversioner to immediate possession. (Chitty and 
Walmsley , 77 ) Sarabjet Pratab Bahadur v. 
Bagiiwat Uoeri. 30 I- C- 578 (Cal )- 

Widow— Surrender— Alienation — Distinct 

tion between. 

Surrenders of life estates under Hindu Law are 
simply cases of accelerating succession to the 
next heir which means that the female life-tenant 
effaces herself and succession of the whole cstato 
goes on to the next heir just as if the life-tenant 
had died. A surrender can only be in favour of 
the nearest reversioners. Transfer in favour of 
remote reversioners can only be regarded as 
alienations of the estate- Such alienations can 
be made only subject to certain conditions being 
complied with, but, even if the alienation be made 
without necessity, it is not absolutely void but 
merely voidable at the election of the heir, who 
may think fit to affirm it or may at his pleasure 
treat it as a nullity and may take action to recover 
it on the death of the female life tenant. 34 C- 
329 : 31 C- 698 ; 14 P- R- 1902 ; 159 P. W- R- 1910 
referred to- (Chevis and Harrison, 77.) Waziri 
Mal v. Gang* Ram . 69 I. C- 673. 

Widow— Surrender— Gift to next fever • 

sioner— Acceleration. 

A gift by a widow of the husband's separate 
moveable and immoveable properties to the daugh- 
ter is only an acceleration of succession ana so 
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HINDU LAW — Widow-Surrender. 

canQOt be challenged. ( Clarkc t C • J- and Reid , ¥•) 
Kakoli Pal v. Jwala Devi. 17 I- C- 510 = 

258 P- W- R- 1912- 

■ — Widow— Surrender — Validity of— Reservation 
of absolute estate in a portion in lieu of maintenance. 

A bona fide surrender of her husband’s estate 
by a Hindu widow in favour of her reversioner is 
not invalidated by the fact that she got an absolute 
right in a small portion of the estate in lieu of 
her maintenance, where the portion so allowed is 
not in excess of her reasonable requirements. 
(Kumaraswami Snstn evid Dcvadoss , JJ.) Karuppa 
Goundax V . Mudau Goundan. 

43 M- L- J- 36 = 67 I- C- 397 = 
(1922; M. W- N.259- 

‘ ’ IV idoia — Surrender — Valid and binding 

alienation. 

A limited owner such as widow or a daughter 
can make a valid and binding alienation for ncces- 
sity and can also surrender the estate in favour of 
the nearest reversioner. (Abdur Rahim and Moore , 
77) Shunmooga Velayudham Chetty V. Koyap- 
paChettiar. 601.0-635 = 

(1920) M- W- N- 679- 

Widow— Surrender in favour of a widow— 

No acceleration . 

Surrender by a widow in favour of a co-widow 
does not accelerate the succession of the rever- 
sioner. .(SaAasiva Aiyar and Napier, JJ-) Muthi- 
YALU CllENGAPPA V. BURDA GUNTa. 

43 Mad- 855=39 M* L J- 567= 
12 L. W- 656=28 M- L- T. 272 = 
60 1* C- 135 =(1921) M. W. N. 29. 

-~lVuloto— Surrender— Provision for mainte- 
nance of widow— Propriety of. 

A provision for the maintenance of widow is 
consistent with the validity of a surrender of her 
estate to the nearest reversioner. 42 

406 d 'lS ' Thr CaI ‘ 72 \’ 42 Mad- 25 : 31 M ' L - J ‘ 
406. Rel. The surrender is invalid if by the provi • 

iwoLS? n ^u“ tC L “ anCC in fact d 'Vision of the 
P fD PCfty with the reversioner is intended for 
securing large benefits to herself quite out of 
proportion to the maintenance that is legitimately 

Sf b C lif c r MW Pal i ly l -' Vith hcf P< * ition and 

status in life. (Abdur Rohm and Oldfield ¥7 1 
Ramachandra Tiibvar v. Naoamuthu Nachi'ar 

53 I- C 785 
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HINDU LAW — Widow — Surrender. 

esute is valid, though the actual consideration 
paid is small and very much below the value of 
the estate' an J though apart of the considera- 
tion is an agreement to reconvey the property 
to third parties. 31 Mad. 446 ; 24 M. L. J. 533, 
Foil. The fact that a small and inappreciable 
portion of the estate is not included in the 
deed of surrender fvill not invalidate it. (Abdur 
Rahim and Srinivaw Aiyanga », JJ .) VadLA- 
M°DI Gopalakrishnayya v. Vadlamudi Gangayya. 

52 I- C- 749- 

■ —I Vidox — • Surrender — Validity— Surrender 
by loidoio and daughter in favour of next reversioner 
— Provision for maintenance- 

A Hindu widow and her daughter surrender- 
ed ail their rights in the estate of the last male 
owner, in favour of the next reversioner, viz,, 
the daughter’s son with a condition that the 
latter should maintain the widow and the 
daughter. Held, that the surrender was valid 
and operative to vest the estate absolutely in 
the daughter’s son- (Sadasiva Aiyar and 
N after, JJ-) Chennasw.vmi v Appaswami- 

42 Mad- 25 =8 L- W- 512 = 
(1918) M- W- N- 756 = 35 M L- J- 512 = 
48 1- C- 147=24 M- L- T • 403- 


■Widow— Surrender— Essentials. 


Surrender must be of whole life-estate 
though gift of portion of the estate to a 
daughter would not invalidate the surrender- 
burrender to a daughter’s son with consent of 
daughters is valid. A surrender is not a con- 
veyance but extinguishment of widow’s rights- 
It need not be written but if in writing it 
must be registered. (Spencer and Krishnan, JJ ) 
Saty alaxmi Narayana V Jaoannatham- TJ 

ty... _ m 6 L W- 765 = (1917) M- W- N 854 - 
22 M- L- T- 498 = 42 I- C- 933=34 £ L- J. j|g. 


-—-Widow— Surrender— Validity of—Surrend- 

a££ ::zyzz°' - * - ■ 

2a«c 8 ) ra wdth°o aS t (t t!! C ° nly rcv ' reion «« to Sc 
\nlfvA thout th , e consent of the other is 

S— N.,; u yW 19M U L. 1“ 239=ffil"o“993- 

3 L W- 278- 

srjfi ssft “ 'irP 

Mt. Supdi o. Maruti. "IMS NagfiS! 


-Widow— Surrender — Rc-mar riaot—Ffr 

on succession. T — ^Jjcc 

. Hindu widow auprpnKaim 

the estate passes to the ? aTlarrici 

under the law and not be,p by in h*ntanci 
ordinary tcZc^rt * 
passes in this way. *** 

Lalv. Bisamshar, 
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HINDU LAW— Widow— Surrender. 

Widow — Surrender— Validity — Essentials* 

To constitute a valid surreder or renunciation 
by a Hindu widow, she must have parted with 
the whole of the estate which descended from her 
husband. (Wazir Hasan , A. y* C.) Ram Bodh 
Singh v* Ram Narayan Singh- 

4 U* P- L R- (J- C ) 3=65 I- C 776 = 

8 0L-J-512. 

Widow — Surrender — Validi:y — Remote 

male reversioner un:h consent of presumptive female 
reversioner — Validity* 

A Hindu widow can renounce in favour of 
the nearest reversioner if there is only one, 
and in favour of all the reversioners nearest 
in degree if more than one exist at the moment. 
The mere fact that a daughter is in existence 
is not an impediment to the surrender because 
a surrender by a widow with the consent 
of her nearest female heir to the secondary male 
heir can be treated as a joint surrender by both, 
the result being to vest an absolute title in the 
secondary male heir- 42 Mad- 25 ; 42 Mad* 523 
(P- C-) Foil- (Kanhaiya Lai , J- C .) Janki v 
Sundar Lal. 22 0. C. 166 = 

53 I. C. 462 = 6 0. L. J. 466. 


Wulow— Surrender — Remainderman. 

A transfer of the entire interest effected by the 
holder of a life estate in favour of the remainder- 
man operates as a surrender accelerating the 
devolution of the estate in favour of the latter. 
(Lindsay t J • C- and • Kanhaiya Lai, A. f* C-) 
Rudra PraTab Singh v. Umari Kunwar. 

47 I. C. 912=5 0- L. J- 505. 

Widow — Surrender — Acceleration — Con* 

sent of interposing heir. 

No question of acceleration of estate can arise 
when the person to whom the property has come 
is not the next heir though the interposing heir 
consents to such arrangements. (Lindsay , J- C.) 
Suraj Bali v . Rilok Chand. 36 I. C. 66 = 

3 0 L J. 327- 


Widow — Surrender — Release — Accelera- 


tion. 

Where a Hindu widow executes a release deed 
in favour of the nearest reversioners of the 


deceased the vesting of the estate in the rever- 
sioners is accelerated. Even otherwise the rever- 
sioners take the widow's life interest also. 
(Stuart and Kanhaiya Lot, A. J.( Cs.) Jangi Ram 

v. Shkoraj- 30 I. C. 234 - 2 0- L* J-338. 


Wulow— Surrender— Essentials* 

A surrender by a widow in favour of the near- 
est reversioner must be of the entire interest of 
her husband’s property. ( Lindsay , 7. C.) Uiupat 
Singh v Kashi Nath- 

ii U- Kr lUo. 


Widow — Surrender — Validity • 

A relinquishment by a Hindu widow become 
operative only when the widow acts upon her 
declaration and withdraws herself from the 
estates. If notwithstanding her declaration, she 
continues to be in possession, there is no cfface- 
ment founded on fact and she is free to resile 
from it. (Das and Kulwant Sahay , JJ.) Rao 


HINDU LAW— Widow— Surrender. 

Bahadur Man Singh v Maharani Nawala- 
khbati. 2 P- 607=4 P L. T- 335= 

1923 P. 492. 

\Vido:o — Surrender — Effect of* 

The doctrine of surrender by a widow is based 
on complete effacemcnt. She retains no interest 
in the estate after the surrender and cannot main- 
tain an action in respect of rent accrued due 
prior to the surrender, (fwala Prasai t A. C. J. 
and Das, J.) Phulbati Kuer v. Farm an. 

2 P-L T- 606 = 63 1-0.448= 
(1921) Pat. 292. 


Widow — Surrender — Ratvali holding — 

IS. T. Act , S. 89- 

A surrender is an act of transfer which has to 
be justified by legal necessity. A Hindu widow 
can abandon a raiyati holding. (Ross, ?•) Deo 


Narayan Sahu v* Ramanand Sahu. 63 l. C. 211. 


Widerw — Surrender — Raiyati interest. 


A surrender by a Hindu widow of her entire 
interest in a raiyati holding of which she is for 
the time being in occupation to her landlords, 
is a transfer by such widow of her limited inter- 
est in such holding for her lif * which the law 
allows, irrespective of the provisions of B. T. 
Act. 35 All- 311, Rel. on. ( Atkinson and Coutts , 
77.) Jumra Prasad v Basdeo Singh- 

(1919) Pat- 245 = 50 I- C- 872= 
4 P- L- J- 548- 

— Widow— Surrender— Co-widows— Surrender 

by one— Reservation of maintenance . 

Surrender by a widow after division of the 
property with the co-widow, with consent of 
daughter to daughter’s son who agreed to give 
the widow maintenance and in lieu thereof 
allowed her to retain possession of some villages 
belonging to her husband effects a valid accele- 
ration. A widow must surrender her entire 
interest in her husband’s property in order to 
effect a valid acceleration in favour of the next 
reversioner- 31 Mad- 366 ; 40 Cal- 721, Foil- 
(Chamier, C * J* and Jwala Prasad, 7-) Dittar 
Koer v . Harku Singh- 1 P. L- W* 760 = 

2 P- L J- 578=41 1. C. 631 = 
(1917) Pat. 225. 

Widow— Surrender — Essentials of. 

Surrender will not operate unless it is to the 
whole body of reversioners of the whole life 
estate. A surrender by a Hindu widow cannot 
affect the succession after death unless it is made 
with the consent of all the presumptive rever- 
sioners, at the time of the surrender. (Roe and 
7 - vat a Prasal , JJ.) Rameshwar Prasad t;. 
Barnashi Prasad. 38 I. C. 532 = 1 P. L- W. 38. 

Widow — Surrender — Effect of—T . P • 

Act, S. 39. 

Surrender by widow to reversioners does not 
extinguish the liability to maintenance. It is 
doubtful whether S. 39 of the T. P. Act applies to 
the present case. (Chapman and Roe , JJd 
RaghunaTh Singh v. Kura Kumari. 

1 P. L. W- 453 = 38 I. C- 167 =(1917) Pat. 94. 

Widow — Surrender— Alienation. 

A widow can convey a greater interest than she 
has in 2 ways.— (1) acceleration, (2) alienation tqf 
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HINDU L&W — Widow — Unchastity. 

necessity. Acceleration consists in surrender of 
entire life-estate to next reversioner. Consent of 
reversioners is only proof of necessity. 18 3om. 
L. R. 952; 41 Bora. 93. (Pratt, J. C. and Couch, 
A.J.C-) Jiwatmal v. GlAN'IBAI. 

35 I. C. 681 = 10 S. L. R. 49. 
Widow— Unchastity. 


■Widow —Unchastity— Effect of. 


A Hindu widow becoming unchaste after inheri- 
ting the property of her husband does not by 
reason of such unchastity forfeit the interest 
which has become vested in her by right of 
inheritance. 5 Cal. 7S (P. C.) Foil. (Bancrjce and 
P'Sgott, JJ.) Ram Dei v. Kishen Dei. 

32 I. C 338. 


Widno— Unchastity— Sheba itshi p. 

A Hindu widow after becoming a sh. bait docs 
not forfeit her right as such shebait by becom- 
ing unchaste. (Mookerjee and Beachcroft, JJ.) 
Abdul Gafur Mandal v. Umakanta Pandit. 

24 I. C. 266 = 19 C. W. N. 260. 


Widow— Unchastity— Effect. 

Unchastity by a widow after the vesting of 

C u t3tC J" ^ er * W,U not divest the estate, 
though unchastity m a wife will prevent her 

from taking an estate of inheritance from her 
husband. (Stanyon A. J. C.) Sitaram v 

Laxman. 17 X. c. 133=8 N. L. R. 128. 


lily, if a iS’ST u " chasl ‘ly Subsequent nuchas- 
Subsequent unchastity of a widow is not 

Sr.. 

Puran Devi. * 1 11XC279 

Widow-Waste. 


nf nl!l W i d0W L a right . is ot thc nature of a right 
^ r 5 srty >, her p ° s iti°n is that of owner; her 
powers in that character are however limited 

Wah* S i° ?i? g “ S ShC ' S alive no one has any vested 
right in the succession. If, however she 
waste or i« aii.rtif • * uwcvcr * commits 
ZZ or 18 Suuty of mismanagement it is onm 
to the reversioners though they £ e . ^ 

37 I. 0. m-tUoSH . . 30®(#. 5 S J. 

A u* when appointed 

estate ^ of her husband’s ' 
i. « -liberty i’SL' <? «»7 «•. bu, 

property during her lifrtfm* o p Wl *h the • 

■he does not injure * the 'reversion P* 

cannot be appointed to ° n ' . A recclvc ' 

Possession of the wldow^in- ab 2S **# the 
M«e alienation of immovable nr^. / T* 8 **- 
enough. (Richards, C.y. and BvsJrii ^T not ' 

BR#W Nath- 281. ’ 


HINDU LAW — Widow — Widow's estate. 

Widow — Waste of moveables— Transferees^ 

Suit by reversioners . 

A widow is under a duty to abstain from 
wasting the moveable property of her husband's 
estate which has come into her hands just as a 
tenant-in-tail or for life and is accountable for any 
breach of that duty and a transferee from her, 
for no consideration, may be made to replace or 
account for any part of the moveable property 
which can be traced into his hands. ( Wallis , C. J 9 
and Krishnan, J.) Ve.vkanna v Narasimham. 

T „ Mad. 984 =(1921) M. W. N. 590 = 
66 I. C. 10=41 M. L. J. 279 = 14 L. W. 193 


Businas. 


- Widow — Waste — What amounts 


to — 


Where the estate of the deceased Hindu, who 
,s a ,P? rtner in a Arm is administered by thc 
Administrator-General and where the partnership 
was dissolved and the good will of the business 
was purchased by the Administrator-General 

fr^rf h aD i r here thc W ^° W having, got moneys 
from the Administrator-General carried on the 

business wuh the help of three partners giviuc 

hem 9/16 of the profits, it was held that though 

the mere carrying on of the business was not an 

act of waste her conduct in admitting 3 persons 

share r £ e ^ 3nd 2 1,e r' ng '° thCm 9 / , « of the 
share in the good-will was detrimental to thc 

, A r * ceiver was appointed for the busi- 
ness. (Santaran Natr, J .) Tanikachala si 
Alamelu Ammau 25 I.C 153 = 16 M. L.T. 26 


Widiw-W aste— Effect. 

mA^i d u W be removed from the manage- 
So | f f Cf huS u band ' 3 C3tate if waste is appre- 
mv d ;? d t r ? m ^ her c °nduct and management 
(Waltss, y.) Raohava Chetty », ThOya.Mmal. 

101. C- 670=9 M. L.T. 296. 
Widow— Widow’s estate. 

■W id, w -Widow's estate — Nature 0 f— 

II nr lit A I i — . I A _ yj 


» ^ VSZ SUtStfas 

in her and yet owing to restrictions she d 
convey only an interest to last during her lifetime 
by a conveyance not for legal necessity tE 

scf ftrassl ft ‘fifisss s 

her hands to her husband's creditors'* The in 
represents her husband’s estate fulIv noT^ 
transfer which would be made ,l y and the 
and court-sale of the * * attach .«"ent 

made by any contingent reversion!^ 6 ™ 5 * i S oot 
rights of the contingent reversion^ ° r ° f lhe 
of a decree against him nnH°v. Cr »i n e . Xecu ‘‘°n 
obnoxious , to S 60 (w), C.’ P c or q e 5 e /° > re . not 
T.P. Act Tyabji.y The u S \. 6 (a) of ‘he 

in her own absolute right and fealso t h ‘ fe ' lntere3t 

- lta USA SISK'S; 
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HINDU LAW— Widow— Widow’s estate. 

devolve on the reversioners. ( Sadasiva Iyer and 
Tyabjt, JJ.) Segu Chidambaram v. Sarreddi 
Husain a Namma. 39 Mad. 565=30 I. C. 101 = 

29 M. L. J. 546 = 18 M. L T. 394 = 
2 L. W. 952 = (1915) M. W. N. 577. 

Widow — Widow's estate — Nature of— Alie- 
nation — Rights of reversioners. 

The estate which a Hindu widow has in property 
inherited by her from her husband is neither a 
life-estate nor an estate held in lieu of mainte- 
nance. She is the owner of her husband’s 
property subject to certain restrictions on aliena- 
tion and subject to its devolution on her hus- 
band’s heirs after -her death. But she may 
alienate it subject to certain conditions as to 
necessity or propriety. Her alienation in excess 
of her powers is not void but voidable at the 
election of the reversionary heirs. The rever- 
sioner may cither aflirm it or treat it as a nullity 
at his option. 34 C. 329 Ref. (Simpson and 
U’azir Hasan , A. J. Cs .) Mir/.a Sad.v> Husain 
v. Mahomed Karim. 9 0. L. J. 456 = 

25 0- C- 319 = 1922 Oudh 289. 


Widow— Widow's estate— Nature of. 


A widow’s estate though a limited one is to 
be distinguished from a life estate as under- 
stood in English Law; yet there arc some 
points of resemblance between them. Hence 
the Legislature has assimilated the two for 
purposes of limitation. ( Lindsay , J. C. and 
Stuart , A. J. C .) Ghisa Singh v. Gajraj 
Singh. 18 0. C. 289 = 33 I. C. 371 = 

3 0. L. J. 45. 

— Widow — Widow's estate— Creation of hy 


wilt. 

A widow’s estate may be created by will. 
Where a mere contingent remainder is created 
after the woman’s estate, this is an indication 
that the estate was a woman’s estate in the 
technical sense. (Chapman, Atkinson and 
Imam . JJ.) Ram Bahadur v. Jagannath Prasad. 

(1918) Pat. 181 = 3 P. L. J. 199=45 I. C. 749 = 

4 P. L. W. 377 (F. B.). 

Widow-Will. 

Widow— Will— Powers of— Fund in court. 

There is no authority for holding that a fund 
in court to which the testatrix has laid a claim 
and to which she will be entitled if successful, 
cannot be dispose! of by will. (Sehwabe, C.J., 
Cnutts-T rotter and Kumaraswamt Sastn , JJ.) 
Zamindar op Bhaorachausj f. Sm Rajah 
VeNKATADRI Appa Rao. w M. Li. j. — 

E > 16 L w 369 = ( 19 22) M. W. N. 532 = 

31 M. L. T. 221 (H. C.) = 46 M.190 = 

1922 Mad. 457. 

Widow -Will— Affirmation by reversioner, 

offect of. 

A Will by a Hindu widow is absolutely void 
and affirmation by a reversioner unless 
it amounts to a rcnunc.ation by him of his 
reversionary interest, can validate it. 

1 at A 7.0 Dhamsa Baksh v. Jagmohan 
Singh. ' 32 I. C- 209 = 2 0. L. J. 491. 

Widow s Estate. 

See Hindu Law— Succession. 


HINDU LAW— Will— Absolute estate. 

Wife. 

See Hindu Law— Marriage. 

Will. 

Absolute estate. 

Authority to adopt. 

Charity. 

Construction. 

Contingent bequest. 

Executory devise. 

Gift- 

Joint Tenancy. 

Liie estate. 

Partition by father. 

Persona designs ta. 

Revocation. 

Setting aside. 

Testamentary capacity. 

Testamentary declaration. 

Testamentary guardian. 

Unborn child. 

Vahdity of bequest. 

Vested interest. 

Will— Absolute Estate. 

Will— Absolute estate— Successive estates 

in tail male. 

A series of absolute estates defeasible in suc- 
cession on the happening of an uncertain event is 
not a succession of life-estates. It is at the most 
an attempt to create a state of inheritance not 
recognised by Hindu Law. If an attempt to 
create a succession of estates in tail male is made, 
the first donee takes absolutely and the remaining 
estates fail. A Hindu may create a life-estate or 
successive life-estates. ( Macleod , C. J. and 
Fawcett, 7.) Bai DhaNLAXMI v. Hari Phasad 

45 Bom 1038 = 62 I. C. 37 = 23 Bom. L. R. 433- 


Will— Absolute estate. 


Under a will, a Hindu can give an absolute 
estate in his property to his wife. (Lord Atkinson.) 
Sudhamani Das v. Surat Lal Das. 

18 L. W. 80=45 M. L. J. 247 = 
(1923) M. W. N. 601=38 C. L. J 253 = 

1923 P. C. 65 (P. C.). 


Will— Absolute estate— Widow made abso • 
owner— Direction as to whatever property 


In'C -- . * 

remains after widow's death— Trust— Daughters— 

Malik— Ownership. 

Where words arc used conferring absolute 
ownership upon the wife, the wife enjoys the 
rights of ownership, without their being conferred 
by express and additional terms, unless the circum- 
stances or the context show the contrary. Held, 
further that the will created no trust in favour, for 
to create a trust the subject-matter on which the 
trust is to operate must be certain to enable the 
court to give it administration. A Hindu govern- 
ed by the Mayukha law executed a will by which 
he constituted his wife as owner and f» ircctc “ 
that “ whatever property there may remain alter 
her death, my wife shall leave the said property 
to my two daughters in such manner as she may 
like.*’ Held, that the wife was absolute owner of 
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HINDU LAW— Will— Absolute estate. 


HINDU LAW-Will— Absolute estate. 


the estate. (Lord Bt ickrnaster.) Bhaidas ShivdaS 
v . Bax Gulab. 46 Bom. 153=42 M. L- J. 385= 

15 L.W. 412 = 30 M.L- T. 149 (P- C-) = 
20 A. L. J- 239 =L. R. 3 P. C. 16= 
35 C. L. J. 315=24 Bom. L. R. 551= 
(1922) P G. 193=26 C. W. N. 129 = 

49 I. A. 1 (P. C.). 


■ Will — Absolute estate— Malik. 

A Hindu governed by the M it hi la school of 
Hindu Law made a will by which he directed that 
after his death his widows should be maliks and 
heirs to all his immoveable properties and should 
have in every way full power and all proprietary 
rights over all the moveable and immoveable 
properties. Held, that the widows took an 
absolute estate with full powers of alienation. 2 
l.A. 7; 24 Cal. 342, 24 I- A- 76; 35 I* A 17, 43 
1. A. 188'; 49 I. A. 1 Ref- (Sir John Edge.) Mussam- 
mat Sasiman Chowohurain v. Shib Narayan* 
Chowdhury* 35 C- L* J- 427 = 

15 L* W. 434 = 26 C. W. N. 425=3 P- L..T. 133 = 
(1922) M W. N- 368=42 M- L. J- 492 = 
30 M- L. T. 242 = 20 A. L. J. 362 = 
24 Bom- L. R 576 =L- R. 3 P- C. 97 = 
49 I. A 25 = 1922 P. C. 63 (P. C.) 

— Will — Absolute estate . 

A will stated that the testator’s moveable and 
immoveable property " shall be cnsidcrcd to be 
the property” of a certain idol and concluded 
with the words 4 whatever may be saved after 
defraying the expenses and the pay of the 
servant shall be used by our legal heirs to meet 
their own expenses * held that there was not 
an absolute gift in favour of the idol. ( Lord 
Shaw.) Har Narayan v. Surja Kunwari. 

43 All. 291=25 C. W. N. 961 = 14 L. W. 633 = 
63 I.C. 34=481. A. 143 (P. C.). 


Will— Absolute estate — Gift to female 

“ heirs M — Limited estate. 

A direction by a Hindu testator that his 
daughter-in-law should remain in possession and 
occupation of his estate with the power of 
appointing “ an heir." either in her life-time or 
by will does not amount to an absolute gift of 
the property. (Lord Macnaughten). Brij Lal v. 
Sura.1 Rikram Singh. 34 All. 405 =*39 1. A. 150 = 
, 16 C. W. N. 745 =9 A. L. J. 802 = 

(1912) M. W, N. 646 = 23 M L. J.38 = 
12 M. L. T. 101 = 16 C. L. J. 47= 
14 Bom- L. R 827 = 16 I- C. 92= 
15 0 C. 270 (P. C.). 


j ~~ W l u — AbsiIult “late— Devise to testator's 
daughter— Gift to children. 

n ^stator, devised a portion of his 

h M d * Ughter b y his wilhas follows:— 
.*',, 1 , a f. ld , Mani daughter and her husband 
should live in my house and maintain them- 
setves and use and enjoy it but her Sasaria 

(*; * J 11 * rclatl0nB her husband) or her creditors 
etc., have got ac > right,of any kind to take it, and 
if any issue is born to her, it (i. the issue) is 
the owner thereof, but if there be no issue born 
to her or ‘f she were to die without leaving anv 
lasue the whole estate should be used forfome 

f!^ l0u ® ? b j c 5 ta '" J 1 * 14 '. ^t the daughter Mani 
took absolutely under the will. The provision 

Vol HI c, D.— 82 


that the issue of Mani should be the owner of the 
property was designed merely to emphasise the 
absolute gift already made to Mani. (Batchelor , 
A\ C. y .and Shah % J .) Chunilal v. Bhogi Lal. 

43 I. c. 468 = 19 Bom. L. R. 930- 

Will — Absolute estate — ‘ Malik,' meaning of. 

In construing a will, regard must be had to 
the intentions of the testator as expressed in the 
will itself and not to mere speculation as to 
his probable intentions. The word 1 Malik ’ in 
a will may be by itself sufficient to give an 
absolute estate to a widow but then in construing 
the will as a whole the knowledge of the testator 
as to the incidence of a widow's estate, and the 
ordinary notions and customs of Hindus have 
also to be considered to find whether an 
absolute estate or only a widow’s estate was 
intended to be conveyed. (Robertson, ?•) 

v . A.G. of Bombay. 35 Bom. 279 = 111. C* 547 = 

13 Bom. L- R. 471- 


W ill — Absolute estate — Grant of absolute 

estate to sons and grandsons. 

Under a will a testator gave full Malik rights 
in his estate to his sons and grandsons but 
placed certain restrictions on their powers of 
alienation. Held , that he intended to grant an 
absolute interest to the sons and grandsons. 
(Chatterjee and Panton , JJ.) Girbndra Chandra 
V. Maheshram Deb. 56 I. C. 170. 


— Will — Absolute estate— Hindu widoso—Gif t 

to— Gift over— Intention to cut dram absolute estate 
— Malik . 

The effect of the word 11 Malik ” is to confer 
on the donee a heritable and alienable estate. 
But the context may qualify or cut down full 
proprietary rights that the word prima facie 
imports. The expression full proprietary right 
implied absolute power of alienation. 24 W. R 
305 ;24 Cal. 831; 30 All. 84 (P. C.), Ref. If a 
widow takes an absolute interest in the estate 
devised, a gift over of what might remain undis- 
posed of by her, is inoperative in law, 20 C. W- N. 
463, Ref. Although it is not improper to take 
into consideration what are known to be the 
ordinary notions and wishes of the Hindus with 
respect to the devolution of the property, a court 
cannot override the plain language used by the 
testator. The duty of the court is to discover what 
was the intention of the testator and the court 
must take that discovery from the words he has 
used. 2 1. A. 7 Ref. Intention and expression of 
intention arc two different things. Those who 
t^ke under the will are bound by the expressed 
intention of the testator, though different from 
the real intention. (Mookerjee and Panton. Jy ) 
SULOCHANA DrbI V JaOATTARANI Dfr|. 

53 1, c. 602= 30 C. L. J. 51. 

— — Will— Absolute estate— Condition subsequent 

— Gift to urotnan. 


A will provided : “ On my said daughter 
attaining her majority. . . ... . the 

executor. will give her my 

estate and make over the accounts. .... 

\.;.S God / or6,d ) my daughter should die 

ch dless then my full brother. . . ■ 

will get the properties." The daughter survived 

her father, attained majority but died childless. 
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HINDU LAW — Will — Absolute estate. 

Held, the daughter took an absolute estate liable 
to be defeated cither by death during the testator’s 
lifetime or during her own minority: so that the 
gift over, in favour of the full brother could not 
take effect on the daughter’s death without issue 
after her attaining majority. ( Fletcher and 
Newbould, JJ.) Kumud Krishna Mandal v. 
Jocendra Nath. 21 C. W- N, 854 = 

41 I. C. 511 = 26 C. L- J. 250. 

— Will— Absolute estate — Malik '—Meaning 

of— Gift over , after absolute interest. 

Where the will gives the power of absolute 
disposition the widow legatee takes an absolute 
estate though there may be cases where all the 
provisions of a will taken together may indicate 
only a life-estate with power of sale, gift, etc., 
Whatever the word 'malik’ may mean, the words 
* Nirbuyadha malik’ mean absolute owner. Where 
an absolute estate is given the court will not cut 
it down by subsequent words, unless very clear ; 
the creation of further interests after the termi- 
nation of the donee’s interest which is absolute 
does not cut down the absolute estate. (Mookerjee 
and Roc, JJ.) Surks Chandra v. Lalit Mohan. 

20 C. W. N- 463 = 31 1- C. 405 = 

22 C. L J- 316. 

Will — Absolute estate — Condition— Condi- 
tion of residence— Validity of— Succession Act , Ss. 82 
and 121. 

Where a will purports to give an absolute inter- 
est with a condition that the devisee should have 
an interest so long as he resided in the house of 
the testator, the condition is valid under S. 12 i 
of the Succession Act. 1 I. A. 387 ; 24 Cal. 646 ; 
17 C. W. N. 39, Ref. Where the terms of a will 
of a Hindu testator clearly indicate that an abso- 
lute interest subject to a condition was intended 
to be granted to a grandson by a daughter it 
would be wrong to interpret its provisions on the 
assumption that a Hindu docs not desire that any 
portion of his property should pass beyond his 
own family and to cut down the interest of the 
grandson. 2 I. A. 7 ; 30*All. 84 ; 35 Cal. 859, Ref. 
(Mookerjee and Newbould , JJ.) Ambika Charan v . 
Sasitara Debi. 30 I. C. 868 =22 C. L. J. 61. 

— Will— Absolute estate — Devise to widow— 

Gift over to daughter — Life-interest — Absolute gift — 
Rower of appointment — Alienation by gift or sale — 
Administration suit. 

The will of a Hindu after providing for the per- 
formance of a certain religious ceremonies con- 
tained a devise of all his moveable and immoveable 
properties to his wife with power to alienate by 
gift or sale. He also by the same will made a gift 
over to his daughter. "My daughter Hara Kumari 
shall become entitled to and possessor of whatever 
property will remain after your (widow’s) death 
and she shall enjoy the same keeping up and 
maintaining the aforesaid sheba , etc. The said 
daughter shall have the same rights as you have 
and to whom my said daughter may willingly give 
away those properties shall, while possessing the 
same and keeping up and maintaining the Sheba , 
enjoy them”. Held, the testator could make an 
absolute gift to his daughter who was his 
reversionary heir in absolute estate and that she 
took under the father’s will an absolute gift. 


HINDU LAW — Will — Absolute estate. • 

There was no power of appointment to the 
daughter enjoining her to nominate as heir or 
successor to her father’s estate and the provision 
for keeping up the Sheba was merely a collateral 
charge on the property in whosoever’s hands it 
might be and did not affect the absolute character 
of the gift. The widow had absolute power of 
alienation in derogation .of the rights of the sole 
reversioner, her daughter, who was only entitled 
to the residue, and a gift by the widow was valid. 
The power of alienation which though perhaps 
analogous to what was known as power of 
appointment in English Law relating to such 
appointments. 21 Bom. 709, Ref. (Holmwood 
and Chapman, JJ.) Mahima Chandra Sarkar v. 
Hara Kumari Dasek. 30 I. C 798 = 

42 Cal. 561. 

Will— Absolute estate— Gift to widow. 

Where the will read as a whole gives the widow 
absolute rights over the properties of the testator, 
the widow takes the properties absolutely. A 
simple gift by a Hindu to his widow by will, no 
doubt, gives her a widow’s estate in the property 
that is bequeathed. (Chitty and Teunon , JJ ) 
Jitendra Kumar v. Nritya Gopal. 

16 I C. 831 = 18 C- W. N. 140, 


Will — Absolute estate — Bequest to widow 
and on her death to daughters with power of sale, 
etc. 


Where the provision in the will is that the pro- 
perty should remain in the possession of the 
testator’s widows and on their death with the 
daughter with power to make a gift and sale 
according to their wishes. Held, the testator 
intended to create an absolute interest in favour 
of the widows and the daughter and according to 
S. Ill of the Succession Act the gift over to the 
daughter could take effect only in the event of the 
death of the widows during the lifetime of the 
testator. 23 Cal 563, Foil.; 22 Bom. 409 ; 24 Bom. 
420, Dist. Courts will not hold that the daughter 
takes an absolute estate unless there arc clear 
words indicating such intention. A gift over in 
favour of one, after the bequest of an absolute 
estate in favour of another, is bad in law. 
(Mookerjee and Beaehcroft , JJ.) Mahbndra Lal 
Nandy v . Rakhal Das Bishai. 16 I. C. 809 = 

17 C. L. J. 630- 

. 

Will — Absolute estate — Further gift to 

I descendants. 

A will provided for absolute estate to the 
testator’s widow, with power of alienation and 
further gift to the grandsons of whatever remain- 
ed after the widow. Held, the widow obtained 
an absolute estate and the gift in favour of the 
grandsons was void for uncertainty- (Broadway 
and Abdul Raoof, JJ.) Mohan Lal v. Niranjan 
Das- 60 !• C- 619- 


Will— Absolute estate— Gift to female. 


A Will by a Hindu in favour of a female must be 
interpreted in the same way ns if it was in favour 
of a male and the words 1 milkiat * implies an 
absolute estate unless there is something in the 
context to qualify it. 30 All- 84 ; 30 C* L- J. 51 ; 
53 I- C- 195, Foil.; 27 P- R- 1898, Diss. (Chevts , 
A. C-J- and Dundas, J.) Mussammat Wazir Devi 
v • Ram Chand- , 58 1. C. 988=1 Lah* 415. 
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Will — Absolute estate — Power to dispose of 


will- 

A Hindu female can will away propert : es to a 
female, if the properties had been granted to the 
testatrix under a family arrangement. (Kensington 
and Rattigan, JJ-) Chembelli v National Bank 
of India, Ltd. 10 I. C* 647=62 P. L* R- 1911- 

■IKi // — Absolute estate — Bequest to mother 
and sister — “ Enjoy with all proprietary rights ' ' — 
Gift over to dayathies. 

A testator by his will provided as follows: — 
41 My mother and sister shall both enjoy with 
all proprietary rights (Sarwahsivulantrathudan) 
after my death the properties belonging to ray 
family. It is only my mother and sister that shall 
be entitled to the whole of the matter mentioned 
in the will and none else shall be entitled to 

them If there be no issue to 

my sister that property should go to my dayathies 
(agnates) after her death.’’ Held, that the mother 
and sister took absolute estates under the will and 
that the bequest in favour of the dayathies 
(agnates) was contingent on the sister dying 
without issue. Per Spencer , J . — The contingency 
on the happening of which the dayathies (agnates) 
would get the property, namely, the death of the 
sister during the lifetime of the testator without 
issue never happened (the sister having survived 
the testator) and the sister took an absolute 
estate* Per Krishnan, f . — The presumption as 
regards bequests in favour of a Hindu woman 
being only a lifc cstate, is no longer applicable in 
this Presidency. ( Spencer and Krishna n % JJ.) 
Chidambaranatha Goundan v. Sellappa Reodi. 
10 L. W. 620=54 I. C. 524=27 M. L. T. 37. 


r— Will— Absolute estate— Bequest to wife— 

Unexecuted draft wills , effect in India— Transfer 
of Registry . 

Per SaJikaran Nair and Coutts-T rotter , JJ .— A 
childless Hindu bequeathed by his la 3 t will 
certain immoveable properties to his wife “for 
her maintenance and other absolute use ” and 
provided that she was “at liberty to enjoy the 
same with powers of alienation * by sale, etc.” 
Held, that the estate conferred was absolute 
and not merely a life interest for maintenance. 
Per Coutls-Trotter, y.— In India executed or draft 
wills may be properly treated, as valid testament- 
ary dispositions. A transfer of registry in the 
Collector s Register is also evidence of a transfer 
of owncrslup. (Sankaran Hair and Coutts-Trotter, 
, J n E «^RATHNAMMALr. VaRADA PlLLAI. 

19 M. L. T. 52=3 L. W. 1=32 I. C. 111 = 
i. • (1916) 1M.W. N. 17 (F. B.). 

— Will— Absolute estate— Females. 

, J5L hCrC * hc wUI rcad a whole clearly 

Gomaitah Ramanuja v Sataoopa CMah * 1 

24 I* C- 20 = 27 M. L- J. 829. 

7 Wiiy-AbsaliOt ntate— Female donee— 

"-SS* t 0 / 

Whert a Hindu testator disposes of his 
I. f.wur ol hi. d. 0 ght„ had P 8 “adiugh^ 


HINDU LAW— Will— Authority to adopt. 

betaken by them as 19 malik war icaris ", each 
of them takes an absolute estate in a moiety of 
the properties and this right is not affected by a 
provision in the will that on the death of the 
daughter, the granddaughter was to take the 
cotirc property. 30 A* 84; 38 A* 446 Rel*; 23 C.670; 
37 M* 199; 33 C. 896 ; 2 l* A* 7 Ref-; 12 B* 122 
Foil-; 41 B* 70 Dist- ( Drake Brockman , y* C* and 
liallifax A. J. C.) Mangaui v. Rambhaoo. 

1922 Nag. 7a 


Will — Absolute estate — Gift to widow— 
Nature of estate • 

Where a Hindu testator bequeathed the whole 
of his self-acquired property in favour of his wife 
describing her as his Warts and qubit and con- 
ferring upon her the same rights over the property 
as he himself had, held . that the wife took an 
absolute estate in the property. 30 All. 84 ; 42 Mad* 
' 28 S ; 2 Lah* 175; 1 Lah. 415 Ref* ( Wazir Hasan r 
A • y* C ) Mahomed Hamidullah Khan v • Fakhr- 
jahan Begam* 8 0* L* J* 650= 

1922 Oudh 109. 


— Will — Absolute estate -Successive legacies • 

Held, on the construction of the will that it did 
not confer life estates on any of the legatees or 
even successive estates on the several legatees 
but it conferred an absolute estate on the eventual 
legatee alive at the death of the testator. 
(Kanhaiya Lai and Daniels , A. y* Ci*) Shev 
Shankar Bakhsh v • Mithana Kuar* 

48 I. C- 177=5 O L* J. 606. 


■ Will — Absolute estate— Gift to a female . 

A will by the husband in favour of his wife 
provided that as long as she was alive she should 
manage and have absolute right in the properties. 
Held , Per Coutts , y, (Ror, y., Diss.) that the clause 
gave the wife a life-estate. ( Roe and,Coults , yy.) 
Rani Keshobati Ku.mari v. Kumar Satva Nara- 
yan Sinha. 5 P. L. W. 167=47 I. C. 55= 

(1918) Pat. 294. 

Will— Absolute estate— Widow's estate— 

Contingent remainder— Possession tinder will. 

An estate of the kind taken by inheritance by a 
Hindu woman can be created by a will. The 
creation of a mere contingent remainder, after 
a woman’s estate and not a more vested remainder 
is an indication that a woman’s estate as distin- 
guished from a life -estate was created. The 
English rules of construction arc not applicable to 
the case of Hindu Wills. Hindu Law measures 
estates by use and not by time. A Hindu can 
create an estate for life in the English sense if the 
words of the will are clear, (i Chapman , Atkinson 
and Ali Imam , yy.) Ram Bahadur v . Jaobr Nath 

Prasad. (1918) Pat. 181=3 P. L. J, 199= 
45 I. C. 749=4 P. L. W. 377 (P B.). 

Will— Authority to adopt. 


-Will Authority to adopt, if no child malt 

or Jemale were born . 

Where a Hmdu ‘esteior gives authority to his 
widow to adopt if no child male or female were 
born, the birth of a posthumous daughter who 
died after a short 'ptqrval puti an cod to the 
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authority to adopt. (Viscount Cave ) Bhagwat 

Koer v . Dhanukdhari Pershad. 46 I. A. 259 = 

37 M. L. J. 513 = 17 A- L J- 1036 = 
(1919)M W N.86Q = 1P. L-T-l = 
53 I C 347 = 2 U. P. L. R (P. C ) 27. 

—Will — Authority to adopt — Contingent 

interest given to son's daughter if daugkte^dn-lato 
died without adapting— Prohibition of adoption. 

A Hindu died in 1875 leaving him surviving 
a daughter-in-law A and a daughter B of his 
predeceased son. He made a will whereby he 
left all his property to A for life but permitted 
her to adopt a son. The boy if adopted was to 
be the owner of the property. If B had a son 
A was prohibited from taking a boy in adoption. 
Held, that whatever powers of adoption A had 
under Hindu Law, the testator had no power to 
control them by his will but he could leave his 
property to A s adopted son as a persona designata , 
provided the adopted son was born in his life time. 
As deft, was adopted after B had a son he could 
not take as persona designates under the will. On 
A’s death there was an intestacy. Inasmuch 
as there was on the death of the testator no direct 
gift of the remainder to B but a gift contingent 
on the happening of an uncertain event, viz., 
the dying of A without having taken a boy in 
adoption, the contingency could not be regarded 
as having occurred in view of the fact that A 
did adopt. (Mac lend, C- and Heaton , J) 
Natvarlal Girdharlal v . Ranchhod. 

55 I. C. 313 = 22 Bom. L. R 71. 

WiU -Charity. 

Will— Charity— Charge for temple ex- 
penses. 

A Hindu created by will an endowment but 
provided (i) that the surplus left after meeting 
the expenses of the idols, should go to the heirs 
of the testator, generation after generation for 
their own maintenance; (ii) and be spent, on 
his riasat (family property) ; (iii) that his heirs 
may effect mortgages in certain events, and also 
provided for the marriage expenses of female 
members. It was found that only a small portion 
•f the income was left for the expenses of the 
idols. Held , that a charge on the estate was 
created for the expenses of the idols and that 
subject to that charge the property should go to 
the testator’s heirs. ( Richards , C- J. and Bauer ji , 
J .) Surja Kunwari V. Har Narain Ram. 

39 All. 311=38 I. C. 166 = 15 A. L. J. 182. 

Will — Charity — Character of properly 

— Provision that profits of balance slwuld go to 
heirs for help in sheba- 

Where a Hindu testator by his will dedicated 
all his properties to a deity and stated that 
his heir should have no right of ownership, but 
in the next clause of the will, he directed that 
one-fourth of the profits should be devoted to 
the worship of the deity and the remaining 
moiety his heirs should get from the manager 
“ 'for the purpose of rendering help in the sheba 
of the deity” and further provided that an heir 
who goes away is not thereby to lose his share 
in the profits. Held, that there was no com- 
plete dedication of the properties to the deity, 
there was a gift of a moiety of the proper- 


i HINDU LAW— Will — Construction. 

i 

ties to the testator’s heirs, and that moiety 
was liable for their debts : Held, further, that 
the words " for the purpose of rendering help 
in the sheba" imposed no condition but merely 
stated a purpose or object which the heirs 
might observe or neglect. (ChiUy and Chatter - 
37 ) Akiiil Chandrasen v . Rebati Mohan. 

11 I. C. 625 = 14 C. L. J. 618, 

Will— Charity — Gift to charities — Certain - 

ty of bequest— Trustee-Appointment of. 

A Hindu testator appointed his nephew as his 
vars to conduct charities by the giving of thaligais 
(meals) in the temple on a particular day out of 
his properties. At the time of the registration 
of the will the testator declared that he intended 
to bequeath his properties to charities. Held, that 
the dedication was definite and not void for 
uncertainty and that the mention of the word 
vars did not make the nephew owner of the pro- 
perty but only a trustee. (Abdur Rahim and 
Seshagiri Aiyar , 33 .) Muthukrishna Naickkn 
v . Ramachendra Naicken. 47 I. C. 611 = 

37 M. L. J. 489. 

Will— Construction. 

— W ill— Construction — Provision for idols — 
Absence of gift— Effect— Scheme. 

A Hindu testatrix addressed her will to her 
grandson and directed him to perform the wor- 
ship of some family idols out of the income of 
specified properties- There was no gift of any 
property to the idols nor any provision made for 
worship after his death: Held , (J) no heritable 
shebaitship had been created; (‘2) the properties 
were conferred on the grandson subject to the 
maintenance of the worship ; and (3) the trust 
treated being a private one, a scheme under S. 92, 
C. P. Code, was not proper. (Lord Buckmasler) 
Gopal Lal Sett v. Purna Chandar Basak. 

43 M. L. J. 116=20 A. L. J- 625 = 
36C.L. J. 57=49 C. 459 = 
24 Bom. L. R. 937 = 16 L. W- 963 = 
49 I- A- 100 = 1922 P. C 253 (P- C ). 

•Will — Construction — General principles — 

“Malik," meaning of. 

It is always dangerous to construe the words of 
one will by the construction of more or less 
similar words in a different will, which was 
adopted by a court in another case. The meaning 
of every word in an Indian will must always 
depend upon the setting in which it is placed, 
the subject to which it is related and the 
locality of the testator from which it may 
receive its true shade of meaning. “ Malik ” 
when used in a will or other document as 
descriptive of the position which a devisee or 
donee is intended to hold, has been held apt to 
describe an owner possessed of full proprietary 
rights including a full right of alienation, unless 
there is something in the context or in the sur 
rounding circumstances to indicate that 9nch full 
proprietary rights arc not intended to be 
conferred. 

Where a Hindu gave all his moveable and im- 
moveable properties with full rights of alienatio* 
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to his wives. Held, that the ladies took as abso - 
lute owners. (S ir John Elge.) Mr. Svsimav Chow- 
DHURS1M V. S.-iiB NtKtYiN ChOWOKURV. 

• 42 M.L.J. 492 = 30 M L.T. 242 = 

(1922) A. W. N. 363 = 35 C- L. J. 427 = 
20 A. L. J. 352 =24 Bom. L R. 576 = 
L. R.3P. C. 97=49 I. A 25 = 
26 C- W. N. 425 = 15 L. W-434 = 
3 P. L. T. 133=1922 P. C. 63 (P. C.). 


~Will— Construction— Request under certain 
events —If deed necessary . 

Under a Hindu will, one brother was to give 
certain properties to another if the latter* resided 
respectably with the former. He did so ani then 
transferred his share. Held, even in the absence 
of a deed of transfer of share among the brothers, 
title passed to the vendee, though it is open to the 
joint brother to show that the event contemplated 
in the will had not happened. (A facleod, C. J. and 
Crump, y.) Shankar MahahLESHWar Bhatt v. 
Manjunath Subba Balgya. 1924 Bom. 293. 


— — Wilt — Construction— Devise to wife — Ab- 
solute estate — Gift over to son —Nature of estate 
taken . 

A Hindu by his will bequeathed his property 
as follows : “ After my death my wife is to take 
my property into her possession with full autho* 
rity and is to perform the funeral and obsequial 
ceremonies with respect to my death. And after 
doiog the same my wife is to consume, enjoy or 
do what she likes with respect to what remains 
out of ray property and after the death of my wife, 
ray son is the owner of ray estate, the said son 
may do what he. likes with respect to my pro* 
perty. M . The son predeceased the widow who 
continued in possession. The reversioners sued 
to restrain the widow from wasting the estate. 
Held granting the injunction that the will did not 
confer an absolute estate on the widow. (Macleod, 
C. y. and Crump , y .) Mulchand Jbki Sondas v . 
Bai Rukiimani. 25 Bom. L. R. 189 = 

1923 Bom. 21012 ). 

— Will — Construction — "Malik", meaning 

of— Power of disposal inter vivos. 

Where a will recited as follows “She shall 
during her life time apply and spend same in a 
good way that she shall be the (Malik) of what- 
ever surplus may remain and whatever will remain 
after her funeral and subsequent ceremony 
shall be used for good purpose. Except my 
executrix no one else nor my heirs or rep resen ta- 
tiVes whatever shall have any right to or interest 
m my property/* Held, that the words ‘during 
hpr life time she shall apply the same and spend 
m a 8 oocl way restricted the absolute estate 
created by the words Malik and the widow took a 
limited estate. Further, the words directing the 
widow to spend her residue in a good way gave 
the widow a life estate with uncontrolled powers 
of disposition by acts inter vivos, (i Kanga , 
Mithibai V. Mbhbrbai. , , 23 Bom. u R 858 = 

• > i . .M ... 1922 Bom. 179., 

1 * * * 

— ; — Will— Con slructkn~\yidjto —UeUnltmiiet. 

Where a will directed that, the second wife of 
testator will be. maintained out of the estate 
and Will have the right lakeside,, i D; his house. : 


Held , that this is not a mere enunciation of the 
rights of maintenance and residence of the widow 
under the Hindu Law. In such a case, the lady 
claims maintenance under the terms of the will as 
the widow of the deceased testator, and not a 
right of maintenance as against her step son or 
even against her own son under the rules of 
Hindu Law. (1 looker ice and Chois nor , yy., Pulin 
Be’Iari Dzy v . Satya Charan. 36 C. L. J. 367 = 

1923 Cal. 79 . 


• Will— Construction — Prior estate for life— 
Creation of subsequent estates— Period of ascertain- 
ment. 

Where a Hindu testator after providing for a 
life estate for 'the maintenance of his widowed 
daughter gives over the property on her death 
to his son or grandson or any o*her heirs then 
living the properties would pass to the person who 
was the testator's heir on the death of the tenant 
for life, and not to the person who was the heir of 
the testator at the date of hi a death. (Waimslcy 
and Greaves, jy.) Rajani Kant Mandal v. Kanti 
Chandra Mandal. 64 I. C. 237. 

Will — Construction. 

Thcic is no reason why an incident which 
would attach to property when the son takes it 
ab inteslatio or on a partition between himself and 
his brethren should not be attachable to tbc same 
property when he takes it by will. (Ri:hardson and 
Huda , yy.) Mukti Prakash Nande v. Iswari 
Dei Debi. 57 I. C. 858 = 

24 C. W. N. 938. 

\V ill— Construction — Accumulation , 

R, in his will devised the residue of his 
property to B, his widow and executrix for 
life and thereafter to his five eons in equal 
shares. He further directed the testatrix to 
make certain payments and to accumulate the 
surplus income during the lifetime of the 
widow for the beneht of the sons. Held, that 
the provisions for accumulation of the surplus 
income is not invalid as a direction to accu- 
mulate with a gift of the accumulation js not 
bad in itself ; it fails only if it offends against 
some independent rule of Hindu Law. ( Greaves , 
J.) Ram Lal Sen v. Bidhumukhi Dasi. 

56 I. C. 373=47 Cal. 76. 


»r *** — ^onsirucuon— female 


no /U € — /i oso 


lute estate — Wife or daughter. 

A Hindu testator made a will leaving his 
property to his widow Khusali and after her 
death to one Musammat Parvati, brother’s grand- 
daughter, whom he had brought up. The 
operative portion of the will was in these words; 

After ray death Musammat Khusali will be the 
owner (malik) of the property and after her death 
Musammat Parvati will be the owner (malik) of 
the property.” Privy Council ruling is clear that 
a deed in favour of a Hindu female has to be 
interpreted in the same way as any other deed ; 
under the will Musammat Khusali had inherited 
“ th * Property. 61 P. R- 1811 

P ‘ C ‘ ; 38 446 p> c * ! 40 A- 576 ; 53 

°* S24, Fo11 - 27 P> R - ISSa, Diss. 

7S5 P ' niJt 12 h 11' A i 7 R l f ‘ : 35 C ' 896 ; 49 L c - 
755, Out Htld, also that even without the 

assistance of previous authorities the only 
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possible interpretation of the will would be that 
the testator intended to give an absolute estate to 
his widow and to Musammat Parvati* (Wilber- 
force , J .) Dhanpat Rai v. Badri Das* 

651* C 455 = 3 Lah- L J 1* 

• 1 1 'il l— Construction — 4 Malik .* 

A will by a Hindu in favour of a female 
must be construed in the same way as if it 
were in favour of a male. The use of the word 

* Malik * implies absolute ownership unless there 
is anything in the context to the contrary* 
(Broadway and Abdul Raoof, JJ) Mohan Lal 

v- Nirakjan Das- 60 I C- 619=2 Lah. 175. 

Will— Construction— In f avoir of widow. 

Where in a will in favour of a Hindu widow 
expressions indicating the creation of a full pro- 
prietary right are found, the widow must be 
treated as taking an absolute estate. (Abdul 
Raoof t J.) Mohan Lal Maya Mal. 

18 P. L. R. 1921 = 11 P. W. R. 1921 = 
59 I. C- 231 = 3 Lah. L. J. 132. 

-Will — Construction — Will in favour of a 

Hindu female— Whether absolute or limited estate. 

A will in favour of a Hindu female must be 
interpreted like any deed and where the word 
malik is used the will passes an absolute right. 
85 P. R. 1912, dissented from. ( Wilberforce , J .) 
Dhanpat Rai v. Badri Das. 3 Lah. L. J. 1. 

Will — Construction —Bequest to Hindu 

widow— Limited or absolute estate — Presumption 
against intestacy 

A Hindu testator directed the residue of his 
estate after payment of certain legacies to be 
delivered over to his wife P. after she attained 
the age of 20 years, Held, that there was a valid 
disposition of the property after the payment of 
legacies and that the wife took an absolute estate 
under the will, 42 M. 283 ; 44 M. 447 ; 30 A. 84 
Rel. There is a presumption against intestacy. 
Courts arc not to presume that a testator who set 
up to write a will has not cared to say what is to 
become of the bulk of the property. ( Coutts 
Trotter and Ramesam, JJ.) KanaHammal v . 
Baktavatsulu Naidc, 44 M. L. J. 23 = 

(1923) M. W. N. 70 = 16 L. W. 970 = 
31 M. L. T. 459 = 1923 Mad. 207. 

Wi 1 1— Construction — A doption . 

A Hindu left a will authorising his widow to 
adopt a certain person and directing that the 
natural father of the adoptee should manage his 
estate as executor and act as guardian during the 
minority of the adopted son. Held , that the 
direction was not illegal. (Ay ling and Odgers , 
JJ.) Moosalakanti v. Kotamarti Ramayamma. 

44 Mad- 189 = 40 M. L. J- 46 = 13 L. W- 91 = 
62 I* C. 437 = 29 M. L. T. 193. 

Will— Construction— Bequest by implica- 
tion — English and Indian Law. 

In England as well as in India where there arc 
no express words of gift but the gift can be 
implied from the language used in the will, courts 
should have regard to the dominating intention of 
the testator and effectuate that intention. Held, 
on a construction of the will of the testator in 
favour of his daughters that there was a bequest 
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by implication in favour of the daughter s son. 
l Abdur Ratnm Oldfield , JJ.) • IKomandur 

ORINIVASA SESHACHARLU V. SESHAMMA. 

47 I. C. 758=34 M. L. Jt 479. 

* 1 V ill— Construction- - Intention . 

A will should be construed according to its 
terms and no intention can be ascribed without 
express words. (Coutts-Trotter and Srinivasa 
Atyangar , JJ.) Thiruga.na Napal v. Pona Mai 
Nadathi - 32 I. C. 569. 

Will Construction — Bequest by father to 

son— Co parcenary property— Self -acquisition. 

Where a Hindu father bequeaths property to 
his soo, whether the property is taken absolutely 
or with the incidents of ancestral property, is a 
question to be determined by ascertaining the 
intention of the testator from the words of the 
will. In the absence of an intention to the 
contrary the natural inference is that the 
father intended his son to take the property as 
ancestral property. 24 Mad. 429, Foil. Held , 
on the construction of the will that the father 
intended his sons to take the properties as 
members of an undivided Hindu family with 
rights of survivorship inter se. (Kumaraswami 
Sastn, JJ.) Shadagopa Naidu v. Thirumalai 
Swami. 30 I. C. 272 = 18 M. L. T. 129. 

— II ill — Construction — Annuity to wife for 
maintenance. 

There is no certain and necessary implication 
that a Hindu who provides for the maintenance 
of his wife after his death intcoJs to deprive 
her of it should she become unchaste. (Sadasiva 
Aiyar and Spencer , JJ.) Bommaya Hegada v t 

Srinavasa Hebbara. 25 I. C- 900 = 

27 M* L- J- 305. 

Will — Construction — Legacy— Vesting. 

Under the will of a Hindu la *y made in favour 
of her two minor great-grandsons, the interest on 
the two mortgages bequeathed, after the death of 
the testatrix until both the legatees attained 
majority was to be taken by them, their father 
being expressly disinherited : Held, (1) that these 
facts indicated that the amount due on the mort- 
gages was' to vest in the legatees immediately on 
the death of the testatrix ; that the expression in 
the will after “the younger attaining majority" 
referred only to the time when they were to take 
possession of the legacy, (2) that in a suit for 
interest by the minor legatees, a decree for the 
money due should be passed but the amount 
should be kept in court or invested by the court 
in Government securities till the younger legatee 
attained majority. (Benson and Sundara Iyer JJ.) 
Narayana Aiyar v. Anai Aiyar. 

23 M. L- J. 649 = 17 I. C. 754 = 

. (1913) M. W. N. 189. 

Will— Construction — Principles — Estates 

given to sister— Malik— Meaning of* 

The will of a Hindu provided that his properties 
should go to his only heir, his sister as malik and 
provided that in case she predeceased him a trust 
should be created in favour of a temple; but if 
she survived him she could use the income for 
life and dispose of the corpus at her pleasure. 
Nobody could sell or mortgage the property. Held, 
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there was nothing to indicate she got a limited 
estate under Hindu Law and the use of the word 
malik indicated the conferring of an absolute 
estate. Principles of construing Hindu wills 
referred to. (Hallifax, A , J. C.) Sunoara Bai t>. 
Jaoannath. 1923 Nag. 56- 

■Will— Construction— Ordinary motives and 


wishes of Hindus 

In construing the will of a Hjndu it ts not inv 
proper to take into consideration what are known 
to be the ordinary notions and wishes of Hindus 
with respect to the devolution of property. But 
it was held that the wife took an absolute estate 
in the properties bequeathed by her husband the 
terms of the will being clear to that effect. 
{Mittra, A . 7 - C ) DfiO Rao a- Bapuji- 

53 I* C- 195- 

■Will— Construction— Undisposed of property 


— Devolution • 

If a will fails to make any effectual and com- 
plete disposition of the whole of the testator's 
real and personal estate, of course the undisposed 
of interest, whether legal or equitable, devolves to 
the person or persons on whom the law, in the ab- 
sence of disposition, casts that species of property. 
Wherever there is a partial intestacy cither on 
account of no person being alive to claim under 
the will or by reason of a bequest being void or 
otherwise ineffectual, there is always a resulting 
trust in favour of the heir-at-law. No person can 
prevent hi9 property or any part of it or any 
interest 'in it from devolving upon the heirs 
constituted by law after his death, except by a 
valid disposition giving it to some other person- 
He can only defeat the rights of his natural heirs 
by making a valid device in favour of some 
person, but not otherwise, for he cannot make if 
the property of no one, the property must vest in 
some one and cannot remain in abeyance or 
suspense without an owner. (Dalai and Simpson , 
A. J. Cj.) Rup Kishore v. Kanhaiya Lal. 

. 28 0- C- 260=9. 0- & A- L- R- 384= 

10 0- L- J- 141=1923 Oudh 227- 


-- Will — Construction — Gift to widows— 
Restriction on alienation— Nature of estate taken. 

A Hindu testator died leaving a Will whereby 

he bequeathed his property to his three widows, 

declaring that they should have the same power^ 

over the property as he had, but imposing some 

r - * ondlt,on ?‘ If a °y one of the widows 

amH any P orf *on of the property 

S* 22“ d V° ? nly with thc consent of the 

widows 1 ' h°e?«h?° C dCath ° f any one of thc 
and iSL i# #harC was , to *° t0 the surviving lady 

would hr 0n * the ,adies did any act which 

len t* ? 0n , the family ' the others 

Kid w*!i ed t0 dcprlvc hcp of her share. 

the death* S 3 g 2 V 5 a limitcd cstatc which on 
tfte death of two of the widows would ripen into 

an ateolute estate for the last surviving widows. 

y , C .) Makhaju V Bindbshri Prasad. 

8 0. 1,. J. 656=1922 Oudh 168. 

Will— Construction- Essmiah of. 

Replies sent by ialukdars or grantees io.» 

,»«* by tb. Gov.„„Jr ,n “" “ b '? r - 

wishes la regard to the devolution of. the estate, 


HINDU LAW— Will— Executory devise. 

amount to testamentary disposittoos enforce- 
able under Hindu Law. 31 I. A. 359; 18 l.C. I ; 
HO. C. 102, Foil. (Lindsay and Kanhaiya Lai, 
A. 7. Cs.) Bharat Singh v. Balbhadhar Singh. 

20 I. C. 429. 


Will — Construction — Intention . 


A document containing a disposition of pro- 
perty and an intention that it should have taken 
effect after the executant’s death operates as a 
will. (Atkinson and Kmgsford , Jf.) Maha- 
sundar Koer v. Ram Ratan Prasad. 

35 I. c. 416=1 P. L. W. 370. 
Will— Contingent bequest. 

— -W ill— Contingent bequest — Uncertain event 
— Marriage. 

A bequest by way of maintenance for the 
daughters with a direction that thc property is 
to be made over to them u when they will be 
married ” is not a contingent bequest. (Lord 
Mersey.) Chandra Kishore Roy v. Prasanna 
Kumari Dasi. 38 Cal 327 = 

381. A. 7=9 l.C 122 = 15 C. W. N 121- 
9 M. L. T. 71 = (1911) 2 M. W. N. 30 = 
13 C. L J. 58=8 A. L. J. 96 = 
13 Bom. L. R. 67=21 M. L. J. 116 = 
4 Bur. L. T. 65 (P. C.). 

Will— Executory devise. 

IVill— Executory devise— Widow appointed 

executrix— Gift over on default of adopted son— Vest- 
ing °f utale— Succession ect, S. Ill —Scope of. 

A Hindu testator governed by the Dayabhaga 
Law appointed his wife sole executrix and autho- 
rised her to adopt a son. The will proceeded, “in 
case of the death of an adopted son, my wife shall 
adopt one after another five sons in succession. If 
my wife dies without adopting son, or if such 
adpoted son predeceases her without leaving anv 
male issue, my estate after thc death of my said 
wife shall pass to thc sons of my sister Sriraati 
Benodini Dasi who may be living at my death. 1 * 
The wife survived the testator, adopted a son who 
died without issue and then herself died without 
making a .further adoption. Held, on a construc- 
tion of the will, that the estate vested in the 
widow during her life, and that the gift over to 
the nephews took effect on the death of thc widow 

5 h iii C If S l V hC nc P hews was not affected by 
V. ” S h ? Su “ esM0D Act > 8 ‘ ncc the event on 
which the distribution was to take place, was dis- 
tinctly mentioned in the will as the death of the 
widow. S. Ill of the Succession Act embodies 
the rules as laid down in Edvards v. Edvards, 15 
Sei, unaffected by later decisions, and 
should be applied only to cases strictly coming 
within its scope. (Mr, Ameer Ali.) Bhupbndra 
Krishna Ghosk v. Amarbndra Nath Dry 

43 Cal. 432 = 43 I. A. 12 = 19 M L. T 97- 
20 C W. N. 169 = 30 ML £ JL 110= 
*1918) 1 M. W. N. 73 = 34 1 C 892= 

JuVifof G J' 169= 
14 A. L J. 167=3 L. W. 252 (P. C.). 

— -Will— Executory devise— Survivorship. 

? ' 11 . -h® so construed as most fully to 

effectuate the intention expressed by the words 

sL£V%' atoe - If the worda wpWS 

ngnatae, they must be ao accepted, whateJJ? 
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HINDU LAW — Will — Joint tenancy. 


suspicion mi"ht exist as to whether the testator 
had in his mind that particular view of his own 
language. But in ordinary circumstances ordinary 
words must receive their ordinary construction 
and the whole will, that is the whole of the words 
employed by the testator, must be looked at 
tsgether so as to determine his whole intention. 
Words which have a general meaning ought not 
to be subjected to I mitations not necessarily 
implied by them. It is a settled principle that in 
a will the term “should either of these two sons 
die without having had (leaving) any male issue” 
should not be limited to a death occurring before 
the death of the testator himself but must receive 
their full meaning. The surviving son was entitled 
to the estate conveyed by the will. (Lord Shaw.) 
Ciiunnilal Parvati Shankar i«. Bai Sam rath. 

38 Bom. 399 = 1 L. W.762 = 
26 M. L. J. 647 = 18 C. W. N. 844 = 
19 C. L. J. 563 = 16 Bom. L. R. 366 = 
12 A. L. J. 742 = 16 M. L. T. 59 = 
23 I. C. 645 = (1914) M. W. N- 441 (P. C.). 


— Will— Executory devise. 

An absolute gift of the shebaitship 


to the 

testator s son on his attaining majority is not cut 
down by anything that follows unless the subse- 
quent words clearly have that effect. A gift over 
on the death of the son as a minor will not have 
that effect. ( Lord Macnaghten ) Tr ' p SL R aR ' *^ AL 
v. Jagat Tarini Dasi. 40 Cal. 2/4- 

40 I. A. 37 = 17 C. W. N. 145 = 
13 M.L.T. 1 = 17 C. L. J- 159 = 15 Bom.L- R. 72 = 
17 I.C. 696 = (1913) M. W. N. 34 (P. C.) 


Will-Gift. 

Will— Gift to a class - After horn children 

— Rule in Leake v. Robinson -l esled interest. 

A childless Hindu testator directed after the 
lifetime of his mother and wife, the sons of 
his two sisters “ that is to say their sons who 
are now in existence as also those who may 
be born hereafter shall in equal shares hold the 
said properties in possession and enjoyment by 
right of inheritance. ” The testator died the 
next day, and on a question arising as to the 
construction of the will. Held % ( l) that the bequest 
was confined to such of the sister s children as 
were alive at the death of the testator and (2) that 
the children were not intended to take by right of 
inheritance, but by testamentary gift of shares 
which vested at the testator’s death, though 
possession and enjoyment were postponed. 
When children are mentioned in a will that means, 
prjma facie , if no intervening interest be given, that 
which is considered to be the testamentary 
meaning in the case of a gift to individuals, viz . , 
those who may be living at the death of the 
testator. If the gift be not immediate, it may 
be that he intends to include all those children 
who may be living at the time of distribution and 
the court judges of the intention in this respect 
from the whole scope of the will. The rule is not 
altered by the addition of words of futurity as if 
the gift be 41 to children born and to be born or to 
children begotten and to be begotten. " 5 App. 
Cases 123, Ref. The rule in Leake v. Robinson is 
not applicable in the construction of Hindu wills. 
Where there is a gift to a class, some of whom are 
or may be incapacitated from taking because not 


born at the date of the gift or the death of the 
testator as the case may be, and where there is 
no other objection to the gift, it should enure for 
the benefit of those members of the class who arc 
capable of taking, 19 Cal. 683, Ref. ( Lord 
Macnaghten) Bhagabati Rarmanya v. Kali 
Charan Singh. 38 Cal. 468 = 38 I. A. 54 = 
15 C. W. N. 393 = 9 M. L. T.4U = 
13 C. L. J. 434 = 21 M. L. J. 387 = 
8A.L.J. 433 = 13 Rom. L. R. 375 = 
10 I. C. 641 = (1911) 2 M. W. N. 295 (P. C-). 

Will— Gift over— Widow— Daughter. 

A Hindu can validly will away his property 
to his widow absolutely and after her death to 
his daughter absolutely, whatever remains 
after the widow's death. (Sfnor/, J. C .) Indar 
Kuar v. Chheda Singh. 6 0. L. J. 88= 

50 I. C. 197=220.0.7. 

Will— Joint tenancy. 

-Will— Joint tenancy —Tenancy -in-common 

— Bequest to two biothers — Equal shares— Tenancy 
in-tommon. 

Where a Hindu testator made a will authoris- 
ing his wife to make an adoption and if she 
failed to do so before her death, directing the 
property to go to his two brothers in “ equal 
shares,** Held , that the brothers took as tenants- 
in-common and not as joint tenants. 33 All. 41, 
Poll. ; 28 All. 38 Dist. (Tudball and Rafique , J J.) 
Har Prasad v. SuKDevi Kuar. 37 All- 241 = 

28 1. 0.561 = 13 A. L, J. 263. 

Will — Joint tenancy — Tenancy -in-com- 

mm. 

Where a Hindu will gave certain property to 
the daughter and daughter’s son saying that 
they should be owners in possession of the pro- 
perty without a right of transfer . and gave 
certain other properties to the son of another 
daughter. Held, that the will created a joint 
tenancy in respect of the former. 23 Cal. 670; 
26 Bom. 445, Dist. (Ryves and Lyle , JJ.) Bitti 
Bibi v. Jai Gopal Singh. 20 1. C. 756. 




i 


Will — Joint tenancy — Tenancy -in-common 

— Bequest in favour of brothers living jointly . 

Where there is a bequest in favour of two 
brothers living jointly as , co-parceners 
and where there is nothing in the will to 
indicate whether the testator intended them to 
hold as undivided co-parceners or as tenants in 
common with separate interests and the 
father of the donees was also living with 'them 
jointly. Held , that the will conveyed separate 
interests to the donees. ( Karamat Hussain 
and Chamier , JJ.) Kisori Dubian v. Mundra 
Dlbian. 33 All. 665=10 I. G. 565 = 

8 A. L. J. 757. 


Will— Joint tenancy— Tenancy-iti-comtnon 

— Bequest to wider.vs. 

Where a testator bequeathed half of his land 
to his two daughters, stating that after the death 
of the widows their half also should go to his 
daughters and after the death of the daughters 
to their descendants or if one daughter left no 
issue to the children of the other daughter, it 
was held that the widows took as tenants-in- 
comraon without right of survivorship and 
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with reversion to the daughters and that the 
share of cither widow passed on her death to 
the daughters. (Cluvis, J .) Nihal Kaur v. 
Secretary of State. 13 I. C. 550= 

237 P. W. R 1912. 


Will — Joint tenancy — Devise to tzvo co- 
parceners. 

A devise to two or more Hindu co-parceners 
19 held by them as joint property, though there 
is no presumption in India, in favour of joint 
tenancy under a will. (Wallis, C. J. and Oldfield , 
y.) Mahalakshmi Amma v. Nagappaya. 

* 62 I. C. 814. 

W ill — Joint tenancy — Tenancy -in-common 
— Bequest to sons . 1 

Bequests by father to sons create tenancy-in- 
common between them. ( Stuart , A. J . C.) 
Jadunath Singh v. Bhabhuta Prasad. 

331. C. 785=3 0. L. J. 29. 

* Will— Life-estate. 

— Will — Life-estate — Gift to daughters and 
their respective sons — Survivorship between daughters 
— Remainder : •• •* 

u A Hindu by his will' directed his executors 
make over and divide the whole of • my 
estate; unto and between *• my daughters in 
equal shares, 1 to whom and their respective sons 
I. give/ devise and bequeath, the* same, but* 
should’ either of my said daughters * die with- 
out leaving any male issue surviving, but 
leaving other daughter surviving j ber, ’then 
the surviving daughter and her sons will be' 
entitled to the shartf of the deceased daughter, or- 
it) the case of the death of either daughter leaving 
sons the share of such daughter is to be paid to 
such of her son or sons, share and share alike ” 
T"5 tcstatdr died in 1875 leaving two daughters 
one of whpm had sons, la 1904 when both the 
daughters were* alive. , in a suit by one of the 
uughters f<jr tHe construction of the will, 
Council held that each daughter was 
entitled to a moiety of the estate for Ufc with 

1 ° f ® u l rviv0P9hi P and to a moiety 
absolutely. Subsequently one of the daughters 
died , teayingi several sons • whereupon, fcbe other 
daughter, claimed ,the >vhoIe by survivorship for 

> WrW, then the loteatjoq of • the testator 
JE* that the sons of a daughter -should take her 
her^ death . apd that the former 
fh^° Q < * t K Pr,vy Council, which was giveq on 

5 afFai>3 l did not JcciJc 
daughter's sons 
? *° a subsequent event. (Lord 
Moulte*.). Srimuttv Raniuoni Dass #• Radha 

PRASAD WUUJOK. Il (£, ‘{figs*- 

fl j L . A ; liQuWw'i' ®£j= 18 C. W. N 873= 

, . : , ( W14) M,W ; N. 624r=lQ M. L. T. 217= 

73i=16 B om. L. R. 787= 

23 1. C. 713=20 C L. J. 348 (P. C ). 

‘ Will Life-istqU—Bujmst to wi,iow. ' 

power Of alienating 

B mi i e j «?*■ U P°“ her - (Qto* arid Pantal 

I ®f / •> 22 


HINDU LAW — Will — Life-Estate. 


‘Will — Life-estate — Grant of annuity . 


niuL.MU -tW .'■) H 

VoL HI C, D,— 83 


1923 CaL 575; 


A Hindu directed by his Will that his second 
son was to pay a certain sura annually to the 
fourth son, out of the property bequeathed to 
the second son : — Held , that the grant was per- 
petual and heritable and not merely a life-grant. 
(Sanderson, C. J. and Richardson, J.) Niladrinath 
Mukerji v. SaROjnath Mukerji. 621. C- 68L 

•Will — Lift-estate — Daughter-in-law — Gift 


over to the male issue — Vested estate . 

The only safe rule of construing a will is to try 
to find oat the meaning of the testator taking 
the whole of the document together and give 
effect to the meaning. A Hindu testator 
bequeathed a property to the plaintiff his 
daughter-in-law and provided that her husband 
11 should receive one half of the income accruing 
from the property during his life-time”; that 
after his death, the gift of the income accruing 
from immoveable property shall devolve upon 
his male issue if any and that after plff.'s 
death the property shall devolve upon male 
issue if any of the plff . and her husband. . Held, 
that the testator intended that his estate should, 
vest in, his daughter in law for her life-time 
and that his son (plff.’s husband) and, after his 
death, his male issue should receive a moiety ofv 
the ^income accruing therefrom. During the . 
I life-time of the plff. her son had no right what- 
soever in the estate and was not consequently 
entitled to dispose of either temporarily or. 
permanently. (Shads Lai and Scott-Smith, JJ .) 
Jasodhan v. Bishan Singh. . ’ 44 J. C. 



7 1 " •Will — Life-estate— Gift to female — Bequest 

to grand-daughter— Limited estate. * 

When a person bequeaths self -acquired proper- 
ty to his granddaughter there is no presumption 
that the testator desired to limit his estate 
( Robertson , J .) Bhag Bhari v. Sadiq. 

„ 70 P. W. R. 1913= 

181. C. 534=102 P.L. R. 1913. 


-Will— Life-estate— Grant of ~ Remainder 

on '.attaining majority— Hindu Wills, Act , S. J — 
Succession Act,. S . lOl—A/odw Hindu Transfers 
and Bequests Act, S. 2, Su6-S.(2). 

When by a disposition a previous lifc^estate is 
created,' and the ulterior estate is bequeathed to 
a person on his attaining hge, such disposition is 
valid: Having regard to the* terras of Section 3 
of the Hindu Wills Afct.’SsJ 101 and 10 2 of 
the Succession Act i which are applicable to 
Hindus must, be read as if, they contained a 
proviso that the disposition Inust be of such a 
character as could. have been made before the 
passing of the Hindu Wills Act, but this provision 
can be availed of only if the person who invokes 
its aid is not precluded by any law to which he Is 
subject from availing himself of it. The expres- 
sion at a time which is subsequent to such 
date "in S. 2 (2) 0 f the Madras HiSdu Transfers 
and Bequests Act, 1914, does , not refer to any 
fixed , period, and ,f the Baal vesting is to take 
place after passing of , the Act, the A<* would 

SSSt p P c 3 ti0n - Aiyar M d 

PhtUlpKjJ) P.SjfANHUQA DBVAJt P. T.Shan- 

; m,bm. 
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Will— Life-estate— Gift to widow. 


A will provided a bequest of the title deeds of 
two houses to the widows but there was no dis- 
tinct statement that the property was to be taken 
by the widows. In the same will another house 
was made over to another in full ownership and 
words were used for the purpose and besides the 
widows had already been residing under an agree- 
ment which gave them the right to have the 
houses for their life-time. Held , the widows took 
not an absolute estate but only a life-estate. 33 
Mad. 91 Ref. (White and Tyabji , JJ.) Dhanapala 
Chetty v. Anantha Chetty. 24 M. L. J. 418= 

13 M. L. T. 305 = 18 I. C.973= 
(1913) M- W. N. 322. 

Will — Life estate— Gift subject to — Main - 

tenanee out of remainder. 

A Hindu testator, devised a life-estate in 
favour of his widow, and cn her death, a remain- 
der in favour of his grandson subject to certain 
devises for maintenance in favour of the plffs. 
who were also his grandsons by another daughter. 
Held , that the intention of the testator was to 
provide immediate means for the mainte- 
nance of the plff. after his death and they became 
entitled to the properties devised to them immedi- 
ately on that event. ( Lindsay , C. J. and Kanhaiya 
Lai , A. J. C.) Rudra Pratap Singh v. Umrai 
Kunwar. 47 1. C. 912 = 5 0. L. J. 505. 


HINDU LAW — Will — Revocation. 


IA 


Will — Life-estate — Daughters— W idow — 

Bequest to. 

Where a Hindu bequeathed half his land to his 
widows and half to his daughters and provided 
that on the death of the widows their half should 
go to the daughters. Held the widows took only a 
life interest but the daughters took an absolute 
estate as their interest was not curtailed by express 
words or necessary implication. ( Eva)i \ , J. C. 
and Lindsay . A.y.C .) Raghu Bir Sinoh v. Umrao 
Sinoh. 13 I. C- 500. 

Will— Partition by father. 


Will — Partition by father . 


A Hindu father is not empowered to effect a 
partition by will of ancestral property among his 
sons at any rate except with their consent. ( Lord 
Moulton. J.) Brijraj Singh v. Sheadan Singh. 

35 All. 337=40 I. A. 161=17 C. W. N. 949 = 
11 A. L. J. 698=14 M. L. T. 11 = 
18 C. L- J. 57=25 M. L. J. 188= 
(1913) M. W. N. 515=19 I. C. 826 = 
15 Bom. L. R. 652 (P. C.) 

Will— Persona Designata. 

Persona designata — Gift to adopted 


son by name— Adoption invalid. 

A Hindu adopted his daughter’s son out of 
affection and hoped his family would recognise 
the adoption. The boy was adopted in 1892 and 
since then brought up by the adoptive father. In 
1912 he made a will giving a life-interest in his 
properties to his widow and the remainder to his 
adopted son, Janardhan.” Subsequently the 
adoption was found to be invalid. Held that it 
was not clear from the words of the will that the 
testator intended to make the gift to Janardan 
conditional on the adoption bciog valid and that 


Janardan took as persona designata under the will. 
In such cases the court should not strain to 
adopt a construction which would defeat the 
intention of the testator. 12 I. A. 72 ; 31 A, 5 Rel. 
( Maeleod , C. J. and Shah t J.) Bai Dhondubai v. 
Laxmanrao Trimbac Rao. 24 Bom. L. R. 794 = 

1922 Bom. 352 

Will— Persona designata — Condition . of 

adoption . 

When a man is named in the will to succeed as 
adopted son, he cannot take as a persona designata 
when there is no reference to him individually 
except as an adopted son. 8 1. C. 517; 19 Cal. 
452 (P. C.) ; 26 W. R. 91 (P. C.) ; 23 Bom. 271; 
28 All. 488 (P. C ) ; 1 1 Cal. 463 (P. C.); 34 All. 405 
(P. C.), Ref. ( Trotter , J .) Thirugnanapal v. 
PONKAMMAL. . 32 I. C. 569. 

Will— Revocation. 


Will — Revocation — Dependent relative 

revocation — Authority to adopt — Later invalid will 
— Effect on authority. 

In 1889 a Hindu made a will disposing of his 
ancestral property in respect of which he was 
the sole surviving co parcener and authorising 
his widow to adopt. In 1890 the testator made 
another will containing dispositions of the pro- 
perty inconsistent with the will, but containing 
no express revocation of the earlier will or of the 
authority to adopt thereby given. The later will 
of 1890 was found to be invalid, the testator not; 
having the power to dispose of the properties 
owing to his having ceased to be the sole coi 
parcener. Held 9 that the second invalid will did 
not revoke the power to adopt contained in the 
first will. L. R. 2 HI. Sc. 397, Appl. ( Lord Wren ■ 
bury.) Venkatanarayana Pilllai v. Subbammal. 

39 Mad. 107 = 43 I- A. 20 = 20 C. W. N. 234=- 
3 L.W. 177 = 19 M.L.T* 147-14 A.L J.178- 
(1916) 1 M. W. N. 97=23 C. L. J. 366= 
18 Bom- L.R. 372=32 I. C. 373 = 
29 M. L. J, 851 (P. C.). 


Will — Revocation — Subsequent birth of a 


son . 


A son was born to a Hindu after he had made 
a will of his ancestral property but he predeceased 
the testator held that the subsequent birth of the 
son had not the effect of revoking the will. (Brnso* 
and Sundara Aiyar , JJ.) Bodi o/i« LakSHMAKKa 
V. Venkataswami Naidu. 38 Maa. db9- 

14 M. L. T. 181=25 M. L. J. 363= 
21 1. C. 73 =(1913) M. W. N. 779. 

— Will— Revocation — Earlier and later wills 


— Invalidity of later will. 

There is a distinction between cases where the 
infirmity of the second will is apparent on the face 
of the will and the defect is intrinsic and cases 
where the will is inoperative for reasons outside 
the instrument, i.e. t where the defect is extrinsic. 
In the former case, the second devise would not 
operate as a revocation of earlier devise, in tne 
latter case it will. (Whitt, C, J. and Sankaran 
Nair, J.) PlLLAI V. SuBAMMAH. IP W7 - 

(1912) M. W. N. 519=n M.L T. 3OT- 

14 X.C. 209 = 22 M.L.J. 396. 
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Will— Setting aside. 

— Will — Setting aside — Suit by daughters , 

if maintainable. 

A Hindu daughter can sue to set aside a will 
executed by her father and in such a suit the 
issue whether or not a custom exists excluding 
her from inheritance, is not a proper issue to be 
tried. ( Richards , C J. and Banerjee , J.) Risali 
v. Balak Ram. 34 All- 351 = 14 I. C. 839 = 

9A.L.J.367. 

Will— Testamentary capacity. 


* Will — Testamentary capacity. 


A person on his death, left a widow but no 
children and no near relatives except such as 
were relations of his wife. The appellants, who 
successfully opposed the registration of the will 
of the deceased, brought a suit against the widow 
and Respondent— sister’s son of the widow— in 
whose favour the will was made, for a declaration 
that they had the position of the nearest agnates 
of the deceased and that the so-called will was 
not executed in fact and was, if executed, executed 
by the testator while in an unsound state of mind. 
The appellants failed to prove their agnacy ; but 
they alleged that the deceased had an intention to 
make a will, but a will in favour of charity. The 
lower courts first approached the question of 
genuineness of the will. Held: (1) The hatural 
order was first to take up the question whether 
the persons who were attacking the will had any 
title to raise the question. (2) Upon the admis- 
sion of'the appellants, whose right to prevail was 
only upon intestacy, that the deceased had an inten- 
tion to make a will, raised a presumption of the 
genuineness of th£ will., (3) The conduct of the 
widow in admitting the genuineness of the will but 
tiding to resile from the admission, when the 
second respondent, who took the properties under 
the \Vill, would not go along with her, also proved 
Jts ggncvibeness. ( Lord Dunedin). Palchur 
Bankara Reboi v! Palchur Mahalaksh.mama.' 

M 31 M. L. T. 307-17 L W 1= 

, ,;'27C. W. N. 414=1922 P. C. 315 (P, C ). 

~ ! ^ HI— Testamentary capacity— Minor. 

A Hindu is not 1 competent to make a will 
unless he has attained majority under the 

Sag. b * c -3 

J^Thakorlal. 

• .,86 Bom 622=17 1. C. 88=14 Bom. L. R. 748. 

— ' - WilL— Testamentary capacity 

fa-- 

t. . . v / •- J 822 Lai. 243. 

— J . rtili-Ttslanteniary capacity-Mlnority- 

When the defence of minority is raised to 
invalidate a will the onus is on the oirtv 

faTmed? 1 !* 0 ’ Bh ° W , thathe waa of fUU age wheS 

• m . ,di *t, mi minority and testament. w [*, 

capacity stand on the same Costing. {Wkile%. 7. 


HINDU LAW— Will— Testamentary guardian. 

and Tyabji , J) Krisaxama ChariaR v. Vbera- 
velli Krishama. 33 Mad. 166 = 

19 I. C- 452 = 24 M. L. J. 517 = 
13 M. L. T. 335 = 11913) M. W. N. 355. 


I V ill — T esta mentary cafxu ity — Mi nor. 


A Hindu minor cannot make a Will. (Benson 
and Sundara Aiyar t JJ.) Deteram Bulleya v. 
Somanchi Seeta Ramayya. 121. C. 551 = 

(1911) 2 M. W. N. 383. 

Testamentary capacity— Act I of 


1869. 

A Hindu has the power to make a valid be- 
quest independently of Act 1 of 1869. (Lindsay 
and Kanhaiya Lal t A. J. Cs .) Bharath Singh v . 
Balbhadhar Singh. 20 I. C. 429. 

Will— Testamentary Declaration. 


Will — Testamentary declaration — Alienation 

by widow contrary to intention of testator. 

According to the Will the income of a shop was 
set apart or car-marked to be paid after the expi- 
ration of each month to aThakardawara.No Thakar- 
daioara was specified in it and the provision that 
the rent was to be paid after ihe expiration of 
each month clearly signified the object of the 
testator to be that the shop should remain under 
the management and under control of his succes- 
sors. The alienation of the shop by the widow of 
the testator in favour of the charity funds was 
challenged by reversioners. Held the widows bad 
to carry out the wishes of the testator in the way 
ordained by him and not in contravention of it. 
(Broadway and Jafar Ali, JJ.) Bhaoat Ram v. 
Raw Sarup Chbla. 5 Lah L. J. 332= 

1923 Lah. 362. 


W ill—T esta mentary declaration— What . is. 

A document sent by a person containing the 
relevant particulars relating to the history of his 
estate and declaration as to who was to be his 
successor . in pursuance of an advertisement 
appearing in a paper announcing the intention of 
the advertiser to prepare a complaint showing the 
family history of the talukdars of Oudh can be 
treated as testamentary: declaration by him of his 
intention with respect to his property, which he 
desired to be carried into effect after his death. 
(Lindsay. J. c. and Kanhaiya Lai, A.J. C.) Bal- 
raj Kuar v. Mahdbo Pal Sinoh. 20 0. C. 360= 

. 44 1. C. 59 =4 0. L. J, 589. 

. Will— Testamentary Guardian. 


j~-—Witl - Testamentary guardian - y 0 i,sl 

It is not competent to the rather or manager 
of a joint Hindu family to appoint a guardian 
by Will for the properties of the minor co- 

!" o 6 40 Mad - 672 ; 29 !. C. 

21 n' ,?‘_ 845 FoU - 5 38 Bom - 94 Dist. 
(Ay ling, Coutts-Trotter and Stshagiri Iyer, yy.j 

41 Mad. 601=7 L W. 454=34 M. L. J- 381= , 
- P M. L. T. 266 =45 I. C. 905 = 
(1W8) M. W. N. 205 (F. B.) 

Will— Testamentary guardian. .hi:,-, 

A Hindu father has power to appoint by 
a guardian of the person of his minor child 
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but he cannot appoint !such guardian for the 
property which survive to the minor son as 
ancc .tral or which is dedicated to trust. 13 I. C. 
453, Foil, (Sadasiva Iyer and Moore , JJ.) 
Alagappa Iyengar v. Manoathai Ammangar. 

40 Mad. 672 = 34 1. C. 766 = 
30 M. L. J. 504. 

Will— Unborn Child. 

Will — Unborn child — Bequest to — Tagore 

case — Life-estate to daughter — Gift over to cousins. 

A testator devised to his daughter a life-estate 
of Rs. 150 and the rent of a house and her son 
or sons, if any were to take his whole estate on 
attaining majority and bearing a good character. 
If the daughter had no male issue then on 
her death the whole of the testator’s estate 
was to go to his cousins who were appointed 
executors of the will. The daughter had no 
son at the time of the testator’s death but had 
a son born to her after the father s death. She 
and her son brought a suit for the construction 
of the will and for administration for the 
testator’s estate. Held , that the dominant inten- 
tion of the testator was to give the whole of his 
property to his grandson but as no grandson 
was in existence at his death, that intention 
was defeated ; and that his intention next was 
that his estate should be retained in his family, 
(i.e.) with his cousins. ( Beaman and Hayward, 
JJ ) Narayan Das Vrijbhukandas v . Bai 
Saraswati. 38 Bom. 697 = 

281. C. 130=16 Bom. L. R. 577. 

■ ■— Will — Unborn child — Power of appointment 

— Rule in the Tagore case. 

There can be no question that in a case to 
which the rule in the Tagore Case applies, a gift 
which cannot be made directly cannot be made 
indirectly by means of a power conferred by the 
testator on his executor. 24 1. A. 93 followed. The 
rule in the Tagore case is a general rule to which 
there may be exceptions. Property cannot be 
made inheritable otherwise than as the law 
allows, but there may be exceptional cases in 
which Hindu Law sanctions a departure from the 
rule that the donee must be in existence. The 
Hindu Law allows the founder of a religious trust 
or institution to lay down a general rule of succes- 
sion to the managership and a power given by 
the founder to his widow to appoint a successor 
to the shebaitship cannot be said to be improperly 
or invalidly exercised if the widow appoints a 
person who was not in existence at the date of 
the death of the testator, as shebait. A* trustee- 
ship with power to appoint a successor is well 
known to and recognised by Hindu Law. 
(Sanderson, C. J . and Richardson, 7.) , Mathu- 
KANATH MUKERJEE V. LaUHI N A RAIN GaNGULY. 

50 C. 426=1924 CaL 68. 

Will— Unborn child— Gift to— Validity— 

Hindu Transfers and Bequest* Act (VIII of 1921), 
Ss. 2 and 3— Effect of. 

A Hindu testator who died in 1912 left a will 
containing the following provision in favour of his 
descendants ' " The building valued at Rs. 2,000 
shall be taken by my third daughter and the 
rental income derived therefrom shall be enjoyed 
by her. • She has no power to make sale, gift, 
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mortgage, etc. After her issue shall use and 
enjoy it from son to grandson with power of 
gift, mortgage and sale.” The testator’s daughter 
had a son born in September 1918 but he died 
( the next day after his birth and the daughter 
herself died a few days later. She left her .sur- 
viving her husband and two sisters. On a ques- 
tion arising as to the rights of the parties under 
the will held that the daughter took only a life- 
estate in the property bequeathed and that she 
did not acquire an absolute interest by reason of 
her son having predeceased her. The Hindu 
Transfers and Bequests Act operates retrospec- 
tively and therefore applied to the case and the 
property became vested in the son as soon as he 
was born, Consequently the succession was to 
be traced to the son, though he was not born at 
the period of distribution. 31 M. L. J. 33 ; 40 M. 
818 followed. (Kumar asw ami Sastri, J.) Peria- 
xayagi Ammal v. Ratnavelu Mudaliar. 

18 L. W. 625=32 M. L. T. 137 (H. C.)= 

1924 Mad. 316. 

Will— Unborn child— Bequest. 

A Hindu will is to be interpreted with reference 
to its terms having regard to general rules bearing 
on it. Bequests to persons who are not born at 
the testator’s death are void ; but persons bom 
after the testator but before the life-estate treated 
by the will is terminated has a vested interest in 
the property. If he dies during the continuance 
of the life-estate his heirs will get it. (Abdur 
Rahim and Srinivasa Iyengar , JJ ) Kudapa 
VenkayAmma v , Kakarla Narasamma. , , ,!• 

40 Mad. 510=31 M. L. J.33= 
20 M. L. T. 221=35 I. C. 150=4 L. W. 189. 

Will — Unborn child — BequtStto — Gift over , 

invalidity of— Effect on prior bequest. 

A bequest to persons who are not born at the 
date of testator’s death is invalid. Where a gift 
made in favour of the daughter also provides that 
after her, the property should be enjoyed by her 
descendants, the fact that the gift over is invalid 
does not defeat the estate given to her. ( Kumar a • 
swam* Sastri, J.) Varadakaja Mudaliar v. 
NaraYanswami Mudaliar. 27 I. C. 298 = 

. 27M.L.J.681. 

, Will— Validity of bequest. , ;i , 

—Will— Validity of bequest— J oint family' — 

Brothers sole surviving co-farcencrs — Powers of : * , 

If a Hindu is the absolute ptvncr of property 
whether ancestral or self-acquired he can be- 
queath it by will and in principle there is no 
objcctiou to some power being given to two 
Hindu brothers, provided they together have the 
entire ownership of the whole co-parcenary pro- 
perty. Such a document can also be looked upon 
as embodying a mutual bargain, consideration 
being such party giviog up the possibility of 
gaining 1- by survivorship^ ' '-(Mean, C. J . and 
Bivurjea , 7.) Lakshmi Chand v. Anakdi. 

45 A. 245 =L. R. 4 A. 306 = 21 A. L. J. 73= 

> i*. ‘ 1923 A. 109. 

Will— Validity of bequest— Power of father 

to give legacy. 

A Hindu father has no 'power to dispose of 
aocestral property though not immoveable, by 

<i t •m>.e no Lhji ' • 
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HINDU LAW— Will — Validity of bequest.- . ^ . , 

will aod so has no power to direct legacies to be 
given out of such properties. ( Scott, C. J . and 
Shah , J .) Parvati Bai Shankar v. Bhagwant 
Pandharinath Pathak. 39 Bom. 593 = 

31 L C. 280=17 Bom. L. R. 646. 


Will — Validity of bequest— Perpetuities— 

Gift of UJ tu state to grajidsons, ?ne of whom only in 
existence — Remainder to brother and nephew- 
Bequest, if bad for remoteness— Perpetuities— Hindu 
Wills Act. , >• i 

A Hindu testator* who died in 1 868, gave life- 
estate in succession to his wife and two daughters 
aod directed that “after the death of my 
daughters, my grandson or grandsons whoever 
among them may be alive shall possess my 
properties but not by right of inheritance *• for 
enjoyment during their life-time, and u that after 
the death of my grandsons all my properties will 
go to my brother and my nephew.” At the date 
of his death he had living one grandson and no 
other grandson was born during the lives of his 
widow and daughters. Held, that although the 
grandson was not mentioned in the will there was 
a valid bequest in his favour of a life-estate with a 
valid remainder in favour of the brother and 
nephew^ The latter bequest was not affected by 
the r die of remoteness as applied in England and 
it did not offend against the law as to perpetuities. 
38 Cal. 468; 82 Cal. 992. Re!. (Chaudhuri and 
'Cuming, yj.) Dakshayani Dassi v. Amkita Lal 
Ghose Sarkar. 53 1. C. 779 = 23 C. W. N. 826. 


"77 "4 .Will—: v aridity of bequest— Heir-at-law 
excluded by unll. , 

An heir-at-law though excluded from benefit 
under a will cannot be excluded from his 
general right of - inheritance without a valid 
devise to' some one. (Mookcrjee and Richardson , 
yj ,') Kunjiamani Dasi v . Nikunja . Behaky 

Oas; 22 C.L.J. 404=321.0.823 = 

i)Vl|lij , . 20 C. W. N. 1914. 

TT" 1 "Will— Validity of bequest — Gift to wife- 
Malik— Absolute owner. • 

Irl&'-Ap M ******* unJ er a will is a 

female ih oo Way affects the interpretation to be 

put upon the words used by the testator, but 
every case of this sort has to be decided oo its 
own merits and its peculiar circumstances. Ihe 
SlSSflSS ° f ■*' h ® wor ^ “Malik" qualiQed by the 

surroiindingcontcxts'docs not preclude theobssi- 
blhty of merely a .Ufc-estate being conferred A 
Hindu testator bequeathe^, his property to his 


f . L ' YU uaugn- 

1Q17 ~ tiah 175 t 30 A. 84; 65 P. R 

Mt , Bhachr atiu? 7 J SSUSA 
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Lal, C. y. and Le-Rossignol, .y.) PaRamanand v. 
Sheo Charaxoas. 2 Lah. 69 = 59 1. C- 256 = 
21 P. L. R. 1921=15 P. W. R. 1921. 


property. 


Will— Validity of bequest— foint family 


A Hindu father under a will devised in 
favour of his wife certain joint family properties 
belonging to him and his minor son. The 
provision made by the testator would have been 
a proper provision for him to make during his 
life-time and such a disposition of joint family 
properties during his life-time would have been 
good : Held , that the disposition in the will is 
inoperative as against the minor son and can- 
not prevail against the right of survivorship 
which takes effect the moment the testator 
dies. 8 M. H. C. R. 6, Foil. ; 40 Mad. 1122, Dist. 
(Wallis, C. y. and Krishnan, y.) Pandjpati 
SUBBARAM l ReDDI V . PANDIPATI Ra.MAMMA. 

43 Mad. 824 = 591.0.681 = 
12 L. w. 249 =(1920) M. W. N. 529 


-Will— Validity of bequest — Bequest of 

ancestral and self acquired properties . 

Where a will deals with both joint family 
and. self-acquired properties, so far . as the 
former is concerned it is bad and so far as the 
latter is concerned it is good. (Sadasiva Aiyar and 
Napier, yy.) Aiyasami Udayan v. Appaswaiu 
Udavan. 1 L W. 983 - 26 I. C. 249 = 

(1914) M. W. N. 889 = 28 M. L. J. 542. 


Will — Validity of bequest — Bequest 

A.aI... . - /*- l 


to 


relative's prospective wife. ' 

There is nothing in Hindu Law to invalidate 
a legacy to the prospective wife of a relation, if 

£th aS <R 'I** V” c ° f the *estatort 

death ( Batten, O. J. C.) Mr. Ramdulari v, 
Bisheshwar Daval. 

18 N. L. R. 143=1923 Nag. 105. 


1 -Will — Validity ofbequM • 

The divesting of the estate is not repugnant t 
L ?* lt p !?* ldcd thc 0vent upon the 8 happen 
? 8 a , „n V lC th r “f 316 is t0 be divested happen 
if at all, immediately on the close of a life in be in 
at the time of death of thc testator and that th 
gift over be in favour of a person living at th 
time of the gift. [Drake-Srockman, Y C «« 
UMsfax , A . f . C .) Manqaui r. Rambhaoo. 

4N.L. J. 253=1922 Nag. 78 

Validity Q f bequest— Perpetuity, 

A bequekt only of the income of a prooert- 
creating something in the nature of £ 22 

Fo? “wh^eThf th ° H ‘ ndU LaW ' 11 C » «£ 
rwi* .Where the main purpose of a will u t. 

SRMsa 

J? the estate* 

•■‘I. -i ,i ii <• i..^J-Ps?75=3 P. 
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HINDU LAW— Will — Vested interest. 
Will— Vested Interest. 


Will — Vested interest . 


Retrospective operation — Extent of. 


The Hindu Transfers and Bequests Act (I of 
1914) has no application where the testator died 
before the Act came into force. It is retrospective 
only in so far as it applies to wills made before 
the passing of the Act where the dispositions 
made are intended to come into operation after 
the Act. (Kumaraswami Sastri , J.) Varadaraja 
Mudaliar v. NaRayanaswami Mudaliar. 

27 LC. 298 = 27 M. L. J. 681. 


S. 2— Whether retrospective — Unborn 

persons , transfers in favour of. 

The Act acts retrospectively and validates dis- 
positions in favour of unborn persons made before 
the Act but intended to take effect after such date. 
31 M. L.J. 33, Ref. (Spencer and Phillips, JJ .) 
Mutiiuswami Aiyar v. Kalya ni Ammal. 

40 Mad. 818=21 M. L. T. 93-- 
381. C. 223 = 5 L. W. 334. 

HINDU WIDOWS’ REMARRIAGE ACT (XV 
of 1856). 

—Remarriage after conversion — If divests 

husband's estate vested in her. 

Neither the conversion of a widow into Maho- 
medanism nor her marriage with a Mahomedan 
husband after conversion could divest her of her 
interest in her deceased Hindu husband's estate. 
( Richards , C.7. and Banerji , J.) Abdul Aziz Khan 
r. Nirma. 35 All. 466 = 20 I. C. 335 = 

11 A. L. J. 678. 

Scope. 

All cases of the remarriage of Hindu widows 
arc governed by Act (XV of 1856). Custom can 
only take effect within the four walls of that Act. 
(Robertson, 7.) Raman v. Chinto- '■ 

9 P. L. R. 1912=12 1. C. 623 = 247 P. W. R. 1911. 

Scope. 

The Act applies to all Hindu widows irrespec- 
tive of caste regulations concerning remarriage. 

«*** y - C '’ wtc. *X33 L “ 8 Tl. K. 128. 


I? a Hindu testator provides that his widow 
and his son’s widow are to remain in possession 
without power of alienation, maintaining his 
grandsons out of the income and after the 
death of the widows, the grandsons are to be the 
owners, the grandsons take a vested estate. 
(Atkinson and Manuk , JJ.) Dhunun Misrain v. 

Nirsuojha. 50 I. C. 104. 

HINDU TEMPLE. 

See Hindu Law— Religious Endowment. 

HINDU TRANSFERS AND BEQUESTS ACT 
(VIII ol 1921.) 

Ss. 2 and 3 — Applicability of — Retros * 

pective operation. 

Ss. 2 and 3 have retrospective operation* 
(Kumaraswami Sastri, J .) PeriaNayagi Ammal v- 
Ratnavelu Mudaliar. 32 M. L. T. 137 (H. C.) = 

1924 M. 316. 

HINDU TRANSFERS AND BEQUESTS ACT 
(MAD. ACT I of 1914). 


HINDU WIDOWS’ REMARRIAGE ACT (XV 

of 1856), S. 2. 


■Scope of. 


It is not the object of the Act to deprive a Hindu 
widow upon her remarriage of any right or 
interest which she had not at the time of her re- 
marriage. When after the remarriage of a widow 
her son dies and the question is of her rightiof 
succeeding to him, the Act must be held not to 
affect her rights. (Das and Ross, 37.) Mr. 
Palti r- Nirdhan Gope. 1 P. L. R. 390= 

4P. L. T. 650=1924 P. 233. 


S. 1 . — Remarriage does not affect right of 


inheritance to son . 

A Hindu widow can inherit from her son by a 
former marriage, though she had remarried at 
the date of her son’s death. 11 W. R. 82 Rel. 
• 29 B. 91. Ref. [Woodroffe and Ghose , JJ.) Har 
Kishore Seal v. Thakur Dhan Baishnub. 

26 C. W. N. 925 = 1922 Cal. 140. 

S 1 — Applicability of — Remarriage of 

Hindu widow permitted by custom. 

ft • • * * • . • • • ‘ii/ 

Act XV of 1856 docs not apply where by custom 
a widow is permitted to remarry and docs not 
forfeit the property inherited by her from her 
former husband. (Daniels and Dalai) A . J. Cs.) 

Bhagwan Din v. Indrani. 65 I. C. 117= 

24 0. C. 297. 


S. 2— Applicability — Grihast Gosains. 


A valid remarriage according to the custom of 
her caste, docs not deprive a widow of her right 
to the estate of her deceased husband. 11 All. 
330; 31 All. 161 ; 32 All. 489. Foil. (Bannerjee and 
Piggo’d, 73 •) Ram Dei v . Kishen Dei. 

32 I. C. 338. 


It A f | 

•S. 2— Hindu widow — Remarriage after 


conversion. 

A remarriage of a Hindu widow after conver- 
sion to Mahomcdanism does not divest her of her 
deceased husband’9 property. ( Richards , C. J. and 
Bannerjee, J.) Abdul Aziz Khan v. Mussammat 
Nirma. 35 All. 466=20 I. C. 335 = 

11 A. L. J. 678. 


S. 2— Scope of — Remarriage works for- 


feiture. 

S. 2 of Act XV of 1856 applies not only to 
widows who could not remarry before the passing 
of the Act, but also to those who were not so 
precluded from remarrying either by law or 
custom. In either case, the widow forfeits the 
estate inherited by her from her former husband. 
(Ghose and Panton, 77.) Santala Bewa v . 
Badaswari Dasi. 50 Cal. 1 27 = 27 C. W. N. 669 = 

1924 CaL 98. 


S. Conversion. 


A Hindu widow loses all rights in the property 
of her first husband if she is converted and 
married to a person of another religion. (Wallis , 
C. y., Oldfield and Seshagiri Iyer , JJ.) QiTTA 
Thayaramma v Chatakondi Sivayya. 

41 Mad. 1078 = 35 M.L J. 317 = 24 M-L.T. 183= 

(1918) M.WH. 625=48 1.C. 50=8 L.W. 480 (F.B.) 

(Overruling 44 1. C- 299.) 
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HINDU WIDOWS’ REMARRIAGE ACT (XV 
of 1856), S. 2. 


■ — 8. 2 — Hindu widow — Conversion to 
Mahomedanism— Marriage to a Mahometan — Rights 
in properly. 

The Hindu Widows Remarriage Act is con- 
fined to a Hindu widow marrying as such. It 
does not apply to a Hindu widow who becomes 
a convert to another religion and then remarries- 
Where a Hindu widow becomes a convert to 
Mahornedanistn and then remarries Mahomedan 
husband, she cannot be deprived of the estate 
which she has inherited from the Hindu 
husband. 35 All. 466, Foil. (Sif/sagiri Iyer and 
Napier, yj.) Karxam Ch Owdappa v. Karxam 
Narasamma. 23 M. L. T. 81 = 7 L. W. 411 = 
44 I. C. 299=<1918i M. W. N. 274. 
(Overrule! by 43 1. C. 50=41 Mad. 1078 (F. BjJ 


■-3. 2 — Widow — Remarriage — Whether 
entitled to retain husband's estate— Custom. 

A Hindu widow’s right to retain property 
inherited from her husband ceases on her re- 
marriage. and the reversioners have a right to 
immediate possession of the properties on her 
remarriage. I Mad. 226 22 Cal. 589 ; 22 Bom. 
321; 24 Bom. 83,.. Foil. ; 31 All. 16l ; II. C. 761; 
32 All. 489, Not foil. Quaere Whether a custom 
according to which a remarrying widow is 
entitled to retain property .. inherited from 
her husband even after • her . remarriage, 
can be given effect to.. (, Sundara Aiyar. ?.) 
Doraiswamy Thbvan, In re. 

O 15 LC. 602=12 M. L. T- 158. 


* 0 • \ ? 

' ~-S. 2— Its scope and its effect on property as 

regards forfeiture . 

This Act applies even to widows among whom 
there is a caste custom .permitting remarriage. 
This Act operates as ri forfeiture not only of 
property inherited from her former husband but 
that of all existing rights, at the time of re- 
marriage, without impairing her right to .future 
of iahpritapce as of succession to her 
W dr3 *, marriage after, his death. (Stanyon. 
A. y. CJ Kashi Rao v , Ukarda, 

., i, 311. C. 290=11 N.L, R. 116. 


* > .. Sf 2 Alienation Effect, of remarriage on. 

^Thc remaeriage of a Hindu widow extin- 

SSfifilnTT m thC Pr ° Pcrt y of hcr deceased 
aad < thc Presumptive interest of the 
reversioner vests under S. 2. (S'anyan. A 7 C) 

Nathu *. N 41 Bahu. , 29 IC. 6i2= 

II N. L. R. 86. 

custom, 8 ' 2 "~ <4C : nota PP l y to reinarriage by 

wid'auch^ua^m 6 ^^^ 3 l^°tQ^ 1 l n ^,3i > n a t ^ lS p^ 

fz . ysJBLfi** 

• Mjhj:, ,.i , K JlMv.C*.W~»0. (J'lt 


HINDU WIDOWS’ R EMARRIAGE ACT (XV 

of 1856), S. 5. 

S. 2 — Remarriage after conversion works 


forfeiture. 

A Hindu widow who becomes a Mahomedan 
and remarries loses her right to her husband’s 
property. S. 2 of the Hindu Widows* Remarriage 
Act includes all persons who being Hindus 
become widows and any such widow, if she 
remarries, loses the estate which she inherited 
from her deceased husband. Apart from the 
Act, under the Hindu Law a widow’s right to 
succession is based on the ground that she is half 
of the body of her deceased husband and that she 
is capable of conferring spiritual benefits on him. 
When she remarries she ceases to be half of the 
body of her late husband or to be able to confer 
spiritual benefits on him and she becomes the 
wife and half of the body of her new husband. 
The reason therefore for her keeping the estate 
of her deceased husband disappears. 11 A. 330; 
31 A. 161 ; 32 A. 489 Diss. 1 M. 226 : 41 M. 1078 ; 
21 C. W. N. 906; 22 C. 589; 14 C. W. N. 346 ; 
8C. L. J. 542, Rel. (Cou'ts and Adarni, JJ.) Mt. 
Suraj Jotb Kubr v. Mt. Attar Kumari. 

(1922) Pat. 235 = 3 P. L. T. 551 = 1922 P. 378. 


— “ S. 2. — Out-caste widow — Remarriage — 

Alienation — Effect of. 

An out-caste Hindu widow does not cease to 
be a Hindu and if she remarries the provisions 
of the Hindu Widows’, Remarriage Act would 
apply. An alienation by her of her first hus- 
band's property after her remarriage would be 
invalid. I Coutts and Adami t JJ .) Mussa.MMAT 
Somari a V . Bularya. 54 I, c. 820. 


-S. 2 (2) — Custom. 


The widow by her remarriage forfeits all her 
interest in the estate though she may belong 
to a caste which by custom allowed the re- 
marriage of a widow. She will forfeit her 
right to maintenance out of the 1 deceased 
husband’s property. (Sanderson, C. 7 and 
N R . Chatterjee , 7) Mahomed Umar v. Mt 
Man Kuar. 40 I. C. 783 = 21 C. W. N. 906. 

8. 8 Minor sons — Guardianship. 

u . TI ? crC i * noth jog in the provisions of the 
Hindu Widows Remarriage Act that renders 
obligatory for the court to remove a remarried 
widow from the guardianship of her minor sons. 

Cas t" 5 *' yy ) Gahoa Prasad v. 
Ramshrby Shahu. 38 c fl i Rfifl- 

101.0.69 = 15 C. W N 579 = 
i 13 C. L. J. 558, 

3. 5 Objtct of Act — R tmarrUd widow if 
can succud as gotraja sapinda of first husband, J 

The object of the Act is to remove all w«l 
obstacles to Hindu Widow Remarriages s 5 
of. the Act never intended to lay down any pro- 
position regarding thc inheritance by a Hindu 
widow. A remarried Hindu widow is not entitled 
to mhcr.t as a gafraju S fl /.,nd« to the relations of 
her Hrst husband. (SfacUod. C. J. and Shah, ¥ \ 
Pranji.van Harqovan v. Bai Bhikhi. J > 

45, Bom. 1247=631. G. 047— 

> ■ ■!•• • 83 Bom. 1. ft. 663 


t* 
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HINDU WIDOWS’ REMARRIAGE ACT (XV 

of 1856), S. 5. 

-S. 5 — Remarriage — Testamentary guar • 

di an ship. 

A widow does not cease to be a testamentary 
guardian of a minor son by remarriage (Kensing- 
ton, J.) Maya Dbvi v. Gopal. 4? P. L. R. 1913 = 

181. C. 133 = 32 P.W.R. 1913. 

S. 7 — Minor widow— Consent not required • 

The marriage of a minor widow is not valid 
unless consented to by the persons enumerated 
in S. 7 of the Act. But if the first marriage has 
been consummated, the consent of the minor 
widow herself is enough. ( Robertson , J.) Raman 
v. Chinto. 9 P. L. R. 1912 = lz I. C. 623= 

247 P. W. R. 1911. 

HINDU WILLS ACT (XXI of 1870). 

Succession Act , S. 187— Applicability of— 

Khoj as— Will— Document of title. 

Neither the Hindu Wills Act (1870) nor the Suc- 
cession Act. S. 187, apply to the will of Khoja Ma- 
homedan and title under the will can be established 
without probate, and the will stands on the same 
footing as any other deed of right. I Crump , y.) 
Abdul Karim v. Karmali. 581. C. 270 = 

22 Bom. L. R. 708. 

S. 2 — Admissibility of a will not proved in 

probate . 

A will not proved in the probate court may be 
cited in evidence if it is for a purpose other than 
to establish a right as executor or legatee notwith- 
standing S. 187 of the Succession Act. ( Mookerjee 
and Beachcroft , JJ.) Achyutananda Das v, 
Jaoanatha Das. 21 C. L. J. 96 = 

27 I. C. 739=20 C. W. N.122. 

S. 2— Proof of terms of will. 

In cases to which the Hindu Wills Act applies, 
the terms of a will can only be proved by reference 
to the Probate or Letters of Administrations as 
the case may be. (Mookerjee and Beachcroft , JJ.) 
Suku Mari Gupta v. Barat Mandal. 

26 I. C. 980 = 20 C. L. J. 148. 

S. 216 —Will — Executor — Power to carry 

on business— No direction in will— Discretion of court 
— Debts incurred in carrying on business — Indemnity. 

A died leaving a will dated the 11th December, 
1904. whereby he appointed his wife Band 
another person executors and gave B power to 
adopt a son to him, and made the adopted son 
proprietor of his estate. His estate consisted 
inter alia of banking businesses at C and D. 
The banking businesses were the ancestral 
business and the backbone of the firm, although 
they were to a great extent hazardous and the 
credit of the estate rested entirely on the business- 
es which were carried on by borrowing money 
and were without capital. On the 24th May, 1905, 
after discharging a caveat, a probate was issued 
to the executors. When the caveat was entered 
on the 5th April, 1905, administrators pendente 
lite were appointed. The plaintiff was adopted on 
the 26th April, 1906. The executors after the 
issue to them of probate, without obtaining the 
leave or directions of the court continued the 
testator’s businesses though no power was given 
to them by the will, down to the 19th April, 1912, 


HIRE PURCHASE AGREEMENT. - : ' 1 M H 

when they stopped payment at C and D. The 
claimant during the period the executors were 
carrying on the business, lent money on hatchittas 
to the business, the account being a running one 
and all the sums now claimed by the claimants 
were in respect of liabilities incurred by the exe- 
cutors during their conduct of the business: 
Held, that when probate was granted to the 
executors, the whole of the testator’s estate in- 
cluding the businesses vested in them and that 
they held it from that time not as managers but as 
executors and subject to their rights and liabilities 
as such. Under S. 216 of the Hindu Wills Act, 
their duties were to collect with reasonable 
diligence the property of the testator and the 
debts due to him. Their right was not to carry on 
the business for an indefinite period but only for 
the purpose of realisation as one of the assets of 
the estate. The executors were personally liable 
for the debts and had no general rights of indem- 
nity out of the estate. Re Evans 34 Ch. D. 597 ; 
Strickland v. Symens 26 Ch. D. 245, t Ref. 
If the assets had accrued to the business and 
through it to the estate during the trading, the 
executors would have been entitled to the indem- 
nity from the estate for what it had cost them to 
obtain such assets if they were not indebted to the 
estate, and the creditors could stand • in : their 
shoes to the extent of the executor’s rights. 
Mere delay in filing accounts does not destroy 
any right of indemnity that may exist; for such 
right to exist, the executors must show that they 
arc not indebted to the estate. (Greaves* Jf.) Sut>* 
hir Chandra Das v. Rasseswari Chaudhuri. 

35 C. L. J. 46. 

HIRE. 

See Contract Act, Ch. IX. 


HIRE PURCHASE AGREEMENT. 

• Failure to keep terms— Owner if can recover 


full amount from hirer and guar antor—V endee from 
hirer , title. 

In a contract of hiring and letting of a machine, 
the plff . is entitled to recover from the hirer and 
the guarantor jointly and severally the full 
amount which the hirer had agreed to pay for the 
monthly hire of the machine. A purchaser from 
the hirer while he is still so, does not acquire a 
good title to /he machine against the owner. 
(Rattigan, C. J.) Sinoer Manufacturing Company 
of Lahore v . Naiz Ali. 144 P. W; JR. 1918=^ 

46 I. C. 888 = 54 P. R. 1919. 

m » 0 

Property in goods when passes— Alienation 
by purchaser— Attachment— Stipulation for return of 
article— Penalty- 

Property in goods purchased under the hire 
purchase system does not pass to the vendee on 
the execution of the document. S. 78, para. 3 of 
the Contract Act does not apply to such a case: 
Where an article purchased under the hire pur- 
chase system was before the completion of 
payments and contrary to agreement pledged and 
the creditor attaches and sells the article and the 
property is purchased by a third person, the latter 
cannot claim the benefit of S. 178 of the Contract 
Act. Exception I to S. 108 does not extend to cases 
of court sales of properties attached in execution 
of money decrees. A clause in the hire purchase 
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agreement providing that on breach of stipulations 
the article, or its value should be returned, is 
penal and will be relieved against. (Ayling and 
Tyabjtfi JJ.) -Balasundaram v. Krishna Iyer. 

28 LC. 633 =2 L. W.339. 

Naim* of— Contract Act, S. 78. 

In a hire purchase agreement, the hirer has an 
•option to return the article hired or to become its 
owner on full payment. It is not a sale within 
S. 78 of the Act, the hirer being merely a bailee. 
(HartnoU. Offg. C. J. and Twimev, J.) Maung 
Mya Gyi v. Mg; Po Shwe. 7 Bur. L. T. 222= 

15 Cr.L. J. 425=24 I. C.161^ 
'' . 7L B . R 298. 

Conditions not fulfilled — Whether Can be 

treated as sate. 

A hire purchase agreement is not agreement of 
sale until the conditions thereof are fulfilled. 
(Pratt, y. C. and Hay word, A. f. C.) Singer 
Mani/pacturino Co;, Ld v. Gobind. 

23 I C. 801=7 S. L. R. 103. 

Hire purchase contracts. 

See (I) Contract — Hire Purchase. 

(2) Contract Act, Ss. 78, 178 and 179. 

HOLDER, FOR VALUE. 

See Neo. Inst. Act, Ss. 9, 15, 17, etc. 

HOLDER IN DUE COURSE. 

1 1 See Neo. Inst. Act; ' - • 

■HOLDING./" ‘ ‘ 

See (l) 1 Landlord 'and Tenant. 

(2) Cba<5K. ■ "'•» _ •< 

(9) Occupancy Holdino. • • ’ i 

(4? T. P. Act, Ss. 105-117. 

HOLIDAYS, it' V. . a ‘ / I „ .... 

See Nec. Inst. Act. 

HOMICIDE. 


I HUNDI. 

See also (1) N'eg. Inst. Act, S. 5; , . 

^ (2) Promissory Note. , 

i •Insufficiently stamped — Falling back’on 

original consideration. " J 'J 

Where a hundi which is a renewal of a prior 
hundi is insufficiently stamped, the plaintiff can 
fall back on the prior hundi. ( Richards , C. y. 
and tiannerjee, J.) Jagan Prasad v. Inder MaLu 
36 All. 259=23 I. C. 589=12 A. L. J. 361 

. • • . . 5 1 . . K . , 1 1 

Arrangements between drawer and acceptor. 

The right of the holder of a hundi to demand 
payment from the acceptor is not affected by 
any arrangement between the drawer : and 
acceptor that the latter should honour the hundi 
and if the former kept him supplied,, with 
funds, unless he had knowledge of that arrange- 
ment. (Undsay, J.) Jiwan , Lal Deosav v, 
Gudh C m. Bank, Ltd., Lucknow. 

! . r . :■ . j . 341.0.191 = 3 0. L.J. 132 

« 

Signature of drawer — Whether ' should 

appear at a particular place. 

The name of the drawer of hundi need not be 
separately entered on a document at any sbebific 
place but it is sufficient if it is introduced in a 
document to show the person : addressed, 
j tha * lt has be cn made by a third person 
i wh6 purports to be bound thereby. (Mutlick 
and Buckmll, jy,) Suraj Mulla Har Prasad 
v. Bank of Beiiar, 60 I C 746 = 

3 O. P. R. (P.) 46. 

HUNTERS STATISTICAL ACCOUNT. 

See Evidence Act, Ss. 48.a n d 87, , , 

HUSBAND AND WIFE. '/'< l i 

See also Divorce Act, Restitution oe Con ju- 
gal Rights. \ ‘ 


St * 0) Hindu Law— Succession. 
rt ' 1 ' (2 )>Mahombdan Law— Succession; 

MDNSIFF S ACT (0. P. ACT II 





taa.Bi'SS'ti?-' 

r ' ~ DIR B,bi °xP AYa Shanker. tay ‘ 

HiROSC afc^}*™™***** 

See (I) Evidence. • • •>, »;.v W.-,; 

JLJ" ^ -fivJOBNCB Act^S; 92. >... v -, ,| 

- -I, (tll 

- 

VoL UM3, D. — 84 


The imlc in divorce cases is that even though 
defencefai '9 or her counter chains 

break down- or she has been proved guilty of 

adultery, the husband has to pay her costs;-' The 

fr!?_ t t te . ma ‘rimonial law In England and 

fSh C u riS /! a 'i 8 ? ? dia - hM alwa y s demanded 
J|? ab the husband shall always be responsible for 

evLv‘ f h S S?* Indecd lhe u8ual practice in' 
• bMd 3 # pe “ t !°? ,s , to re qnire him to 
* 8ur ? f ' laC A the wifeV costs before the 
allowed to proceed. (Walsh and 
studrt, yy.) Dwyr V. H. M, C. Dwyr. ' 

. ;• 1922 All. 243/ 

°-K dU H ^ If however there Is 
it a aumJar character in regard to other off «•« >-0 
which can be treated as corrotWon h 

testimony of a single witness 

auffldeotto justify adecrte for '«Kyor4w)»fLtf. 


I I 


!0 
I l •,* 


, 44A|054=*2OA''L. J; 
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■— Misappropriation by wife — Husband's 
liability. 

A husband cannot be made liable for acts of 
misappropriation of his wife which she commits 
during the course of her service simply because 
he has allowed her to take up service. (Rafique y 
y.) C. Simpson v. Bachman. 27 I C. o22 = 

13 A. L. J. 55. 

■Saif against, for ejectment. 

In a suit by a person against his wife for 
ejectment from his house the question of im- 
morality or unchastity does not arise. 1 All. 
77 Ref. (Sunder Lai , J.) Ganpat Mallah v. 
Sundri. 25 I. C. 192 = 12 A. L. J. 1039. 


Divorce — Delay — Suit — Unexplained — 

Suit to be dismissed. 

In a divorce case, if there is gross delay in 
instituting proceedings, the suit will have to be 
dismissed unless the delay is satisfactorily 
explained. ( Richards , C. J. % Tudball and Chamier , 
jy.) H, W. G. v. Mrs. H. W. G. 

13 1. C. 617 (F. B). i 

Divorce— Adultery— Proof . 

Per Macleod , C. f The mere fact that two 
people of opposite sexes are together under the 
same roof is not sufficient proof of adultery from 
the reports of divorce cases, it has always been I 
considered that there must be some evidence that 
they occupied the same room. ( Macleod , C. y.. 
Marten and Crump , y .) Alfred Wilknson v. Wil- 
kinson. 47 Bom. 843=25 Bom. L. R. 945 = 

1923 Bom. 321 (F. B ). 

—Divorce — Costs — Deposit for petitioner wife's 
attorneys — If affected by result of suit. 

The petitioner wife is entitled under the 
Divorce Act (1869) to have the deposit made by 
the husband for the benefit of her attorney, so 
applied irrespective of the result of the petition 
provided the attorney is in no wav to blame. 
(Scott, C. y. and Chandavarkar , y.) Nusserwanji 
Pestonji Wadia v. Eleonora Wadia. 

33 Bom. 125 = 20 I. C. 492 = 15 Bora. L. R 593. 

Strangers — U nchastity . 

Where the husband and wife lived together 
without any open breach of martial relations 
up to the husband’s death, outsiders would not 
be allowed to impute acts of unchastity to the 
wife during the period of her coverture. 
(Beaman and Hayward , yy.) Ganoadhar v. Yellu 
Viraswami Shrivala. 36 Bom. 138= 

121. C. 714 = 13 Bom. L. R. 1038. 


Divorce — Custody of children — Welfare of 

children on dissolution of marriage . 

On a decree for dissolution of marriage the 
court should be guided by considerations of the 
children’s welfare in giving either parent, the 
custody of the children. ( Sanderson , C. y.) Crox 
De Ste, B. A. v. Croixe Phillips. Dp. Stb. 

MCa.. 35=24 O.L.J.^r.aJiej 

Divorce— Costs— Dissolution of marriage— 

Security for costs of wife— Succession Act (X uf 

1865), S, 4. . ' # . 

Where the parties to a divorce proceeding are 
of Indian domicile and so subject to S. 4 of the • 
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Succession Act and the wife has no separate 
property, the court can order the husband to 
give security for his wife’s costs. ( Chitty , J .) 
Bateman v. Bateman. 26 I. C. 488=41 Cal. 963. 

Adultery — Condonation — Subsequent con- 
duct-injury to wife's health— Revival. 

Where a wife condoned her husband’s in- 
cestuous adultery with her sister, which resulted in 
silent indifference on his part and in consequence 
her health suffered. Held , that inasmuch as the 
husbands conduct amounted to cruelty the 
wife was entitled to a divorce. 1 Hag. Eccl. Rep. 
7J3 ; Bramwell v. Bramwell , 3 Hag. Eccl. Rep. 618 ; 
Brohe v. Broke , 3 Sw. and Tr. 126; Ridgway v. 
Ridgway , 29 W. R. Eng. 612, Foil. ( Fletcher , y.) 
Thompson Florence Amblia v. Thompson 
Georges. 15 1. C. 886 = 39 Cal 395. 

Divorce — Duty of court — Petition of wife — 

Admission by husband . 

In a divorce suit where there is no collusion, 
the court must act on the admissions made by 
parties especially when those admissions are 
corroborated by evidence. (Woodroffe and 
Camduff , yy.) Arnold v. Arnold. 

131. C. 491 = 38 Cal. 907. 

Divorce— Costs — Practice — Liability of 

husband— Rule as to — Exceptions— Appeal. 

A wife who i9 charged in a Divorce Court, is 
entitled to be provided with funds by her husband 
for purposes of her defence and the only excep- 
tions are (1) where she has ample means of her 
own and (2) the solicitor who is employed is 
guilty of misconduct. But when a decree nisi is 
passed and she appeals but fails, the husband is 
entitled to his costs. ( Schwabe , C. J. and 
Ramesam . 7.) Pritchard v . Pritchard. 

45 M. L. J. 327 = 18 L. W. 354 = 1924 M. 150. 


—Divorce— Practice — Evidence of adultery , 


etc. — Corroboration . 

In cases of divorce, the evidence of the husband 
or wife alone should never be accepted without 
some corroboration either by a witness or by 
strong surrounding circumstances, as otherwise 
collusion will become easy. ( Schwabe , C.J., Coutts 
Trotter and Ramesam , 77-) Arulanandan v. 

&rul Pakkiam. 44 M- L. J. 385=17 L. W. M5 = 
32 M. L. T. (H. C.) 245 = 1923 Mad. 375 (2). 


Divorce— Adultery— Proof— Co-respondent. 

Where charges of adultery are made against a 
nown person he'must be made a co-respondent 
nd proof of adultery by uncorroborated testimony 
f husband or wife is not sufficient. (Schwabe, 

. y., Coutts Trotter and Kumar asami Sastri, yj.) 
•enpurti Joseph v. Pendurti Ramamma. 

16 L W. 689 = 11922) M. W. N. 637 = 
31 M. L. T. 416= 45 M. 982 = 43 M. L. J. 441 = 

1923 Mad. 9. 


Divorce — Grounds for— Cruelty and adul- 
tery — Uncorroborated testimony of petitioner 
insufficient to prove charge. 

It is quite contrary to practice- to act 
on the uncorroborated testimony of 
tioner either to establish adultery or to 
establish cruelty, on these grounds we cannot see 
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our way to confirm the decree. ( Schtoabe , C. J.' 
Oldfield and Phillips, JJ) Payne v. Payne. 

16 L. W. 16=42 M. L. J. 562=1922 M. 350. 


Contract Act (IX of 1872), S. 227— Pur- 
chases by wife. 

The general principle that a wife is the agent 
of the husband in purchasing the household neces- 
sities and the husband is liable to pay for price 
thereof is subject to the condition thit the goods 
so purchased are suitable to his degree and state 
that she is implicitly and expressly authorised to 
buy them and the supplier does not intentionally 
deceive or connive at deceiving the husband. 
(Sundar Lot, A. J. C .) Ramacharan v. Vanhal* 

tbrbn. lO'I. C. 9. 


— * Agency. 

The wife alone executed a mortgage deed to 
secure a debt due from both husbaod and wife 
and the husband ratified or- Acquiesced in the 
mortgage by hi* conduct, the wife must be 

Jn£2f d r : °^ aVC o “ ctcd * as hcr husband’s agent. 
8 Bofa. L. R 319, Foil. (Hartnoll; Off g. c- J.) 
and Ortkdndt y ,) Mo. Sin *. Mo. Pol • . 

;■> . , ’ r , 121. C. 28=4Bur.L.T.224. 

~+~'-~Divorce~Cruelty, what is. 

suit for d i vorc c was 
i£?J vl3 ' ted thc Petitioner, who 

drunk* dn acvt - ral occasions 

JZ ' h ? n ^ d Abused her once In thc public 

b? S e “?hrn^ 4 880 ^i topkher 

ber , d P> vn aai caused 

. by P“^ hin 8 hcr against.;? 

3S ' c % y cruelty, has. bced proved. 

HaNWBm HorlJ ‘ olL *>■ JOSEPHS 

Henrietta Alexander v. Edward p H ir , 

Alexander. , , 4 % <?. 784 ?IbS. L.?® 

rip&mgi 

k33MKiya; ssasr? * 


I 




Divorce — Cruelty — Adultery — Assault — 

Revival— Condonement — Judicial separation— Proof 
of adultery — Venereal disease. 

Merc adultery is not sufficient for a decree for 
dissolution of marriage, but it is sufficient for judi- 
cial separation. A single assault, on provocation, 
does not sufficiently prove legal cruelty. The 
offence of cruelty may revive after condonement 
on proof of adultery. Adultery is sufficiently 
proved if the husband had contracted some vene- 
real disease and which he did not allege he had 
contracted from his wife. ( Hartnoll , 0. C. J. and 
Twomey , J.) Matilda jHinole v. Richard Jambs 

Hindlb. 24 I. C. 710=7 Bur. L. T. 294 

• 

— — Marriage — Co-habitation, if enough to conr 
Mute. 

Where a man and a woman, without actual 
marriage, ephabitated together and considered 
themselves as partners in life. . Held, that thc tie 
of marriage did not cxistf between them. (Hart- 

XJ C ' *' **** ?•) Ratna Pillai V. 

N. P. Firm. 7 Bur. L. T. 88*24 I.C. 60 = 

7L.B. R. 301. 


ILLEGALITY. 

being committed. It is covered by the principle 
volunti non fit injuria . The court wiU not on 
presumption impute connivance nor will it do so 
unless there is strong evidence to support it. 
\rox. C. J . and Hartnoll , J .) BENNETT v. BeNNEIT. 

UI. C. 779=4 Bur. L. T. 161. 

~ Contract Act, S. 186 — Husband acting on 
behalf of wife. 

If a married couple live together and the 
husband acts alone in dealing with the joint 
property, he is said to act as the wife’s agent in 
respect of hcr interest as well as his own. But 
the presumption is rebuttable. 3 L. B. R. 66 , 
Rel. ( Parlett , J.) Ma Lon Ma v. Me Shwe Bye. 

10 I. C. 919=4Bur. L. T. 115. 

HYDERABAD ASSIGNED DISTRICTS 
COURTS LAW of 1889. 


Ss. 57 (2) (d), 9 (1) (a)— Guardian and 
IV ards Act, l of 1890, Ss. 52 a,id 53—M^or.tv Act, 

O. J. * 

An Assistant Commissioner invested with some 

of the powers of a District Court for the trial of 

suits above a certain valuation is not thc District 

court for any other purpose and therefore if 

fki n 8 aS ? District Court ; he appoints a guardian, 

U J a y r J\'Z nd need notbe «* aside 1 . 
[MUtra, Offg. A. J. C.) BapU v. Bhivaji. 

26,1. C. 709 = 10 N. L. R. 101, 

H l™?5. ABAD ass IGNEU DISTRICTS LAND 
REVENUE CODE, 1896. 

See also Bekak Land Revenue Codb, 


SS'78 (4), 72 (2 ) — Scope of. 

. S ' I® (4 > of ll ]C Code is general in its application 
to tenants and is not confined to cases faltinn 

SS? :«• 72 w *«., (Kow, r* 

Dattatrava v. Rajay. 59 j/q, 71 ^ 

HYPOTHECATION. " 

S " loV^ TK . ACr Act - Ss - 172-179. 

(2) T. P, Act, Ss. 58 and 100. 

IDDAT. 

Sec Mahombdan Law— Divorce. 1 

IDIOT. 

Set Hindu Law — Succession, ■ ‘ ,;i 

idol. 

See HnJtAj Law— Religious Endowment. 1 

IGNORANCE of LAW, 

Set ( 1 ) Limitation Act, S. 5. 

(2) Maxims. 

ILLAT0M. * • 

Set Hindu Law,— Adoption. 

ILLEGAL CONSIDERATION. 

. See CONTRACT Act, S. *3. 

ILLEGAL CONTRACt. 

. Stf Contract Act, S. 23. 

illegality. 

•mW-iwfrnJWlii ;, v j 


» l 


I M 


1- r i fir. 


m 
• 4 
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ILLEGITIMACY 

See (l) 'E vidence Act, S. 112. 

(2) IIIinuu Law— ( a) Legitimacy. 

( b ) Succession. 

(3) Legitimacy. 

(4) Mahomkdan Law — Legitim acy. 

IMAGE. 

See Hindu Law— Religious Endowment. 

IMMORAL CONTRACT. 

See (I) Contract Act, S. 23. 

(2) Hindu Law— Dkht. 

IMMORAL CUSTOMS. 

See Custom. 

IMMORAL DEBT. 

See Hindu Law— (I) Dbht. 

(2) Joint Family. 

IMMOVEABLE PROPERTY. 

See (1) General Ci.ausks Act, S. :* (25). 

(2) Registration Act, S. 2 (b). 

(3) T. P Act, S. 3. 

IMPART1BILITY. 

See Impartirlk Estate. 

IMPARTIBLE ESTATE. 

See Hindu Law— Impartible. Estate. 

IMPARTIBLE PROPERTY. 

See (1) Hindu Law— Partition. 

(2) Impartible Estate:. 

IMPLIED AUTHORITY. 

See (1) Contract Act, Cm. X- 
(2) Principal and Agent. 

IMPLIED CONTRACT. 

See Contract Act, Ss. 9. 89 and 70. 

IMPLIED DEDICATION. 

See (1) Dedication. 

(2) Hindu Law— Religious Endowment. 

(3) Mahomedan Law— Waof. 

IMPLIED WARRANTY. 

See Contract Act, S. 113. 

IMPROVEMENTS. 

Set T. P. Act, Ss. 51, 72, 7b and 108. 

INADEQUACY OF CONSIDERATION. 

See Contract Act. 

IN AM. • 1 , 

See Grant— I nam. 

INCOME-TAX ACT (II of 1886). 

S. 3 (5)— Liability to tax— Annuity received 

in British India but enjoyed in Mysore. 

A lady enjoying an annuity in Mysore Bute 
and receiving instalments through her agent 
while in British India, .s liable to be taxed under 
S. 3 (5). Income-Tax Act. as receding an '"come 
in British India. (Sfimcer and PhxlRpt 77) 

Nahasahmai.c Secretary ok Statt^ 


INCOME-TAX ACT (II of 1888). S. 25. 


S. 3 (5)— Income, meaning. 


Income signifies whut ~omes in ; the entire 
income of land is * income ' within S. 3 (5). 
(Ron, 7.) Secretary of State r. Forbes. 

62 1 C. 394. 


S. 9 -Set profits — hiUreit an mm ey invested 


in the vent me. 

A capatilist is not entitled to interest on the 
money invested for arriving at the net profits of 
a venture since he must 1* deemed to have 
embarkcJ upon the venture expecting a larger 
profit than by any other investment (HartnoU, 
O. C- 7. and T:comey % J.) Mvtilda Heown v. 

Francis. 14 I. C 628 — 5 Bur. L T. 15. 

S. 11. Sch. II. Part ll— Liability to lax- 


V. MVU. A / ' 

Preference— Ordinary shareholder* - Shareholders . 

As between preference and ordinary share- 
holders. the former arc not entitled to have their 
preference dividends paid free of income lax, in 
the absence of express woids to that cited in the 
contract regulating the rights cl the parties. 
( Marten , J .) Pukshotamdas Hakkisondab r, Tiik 
C. I. Spinning and Wlavino and Manufacturing 
Company, Limited. 42 Bom. 579- 41 1. C 088^ 

19 Bom. L. R. 665. 

S. 14* Fresh astessmntJ in the same year. 

The Collector has power under S. 14 of the 
Income-Tax Act (188s) to proceed to make a 
fresh assessment for income tax if he tin is the 
first assessment made by him is low. (Macleod, 
C. J. and Heaton . J .) Rkvanbiddappa r. Tiik 
Secretary of State for India. 44 Bom 234- 

55 I. C. 334 = 22 Bom. L. R. 38. 

Ss. 14, 15— Suit for declaration against 


Collector— When maintainable. 

In order to succeed in a suit against the Col- 
lector fora declaration that he had acted with- 
out jurisdidion in realising sums from the plfT. 
it must be shown that he paid the sum under 
coercion. Income accruing to an executor under 
a will is liable to be taxed and the Collector 
acts within the limits of his jurisdiction in de- 
termining such person to be chargeable. (Jenkins, 
C. 7 • and N. R. Chatterjee, 7.) Korbes. A. H r. 
Secretary of State. & CHISE L CJSQ3- 


-S 2 S— Prosecution— Petition, false statement 

. . . .... r* . . d '--A 


in— So verification verified as plaint —Statute, inter 

pr elation of- Penal Code, S. ISO- False statement. 

The Collector and not the District Magistrate 
can direct proceedings to be taken for an 
offence unJer the Income-Ux Act. M here a 
person was charged with making false state- 
ments in his petition of objection to the assess- 
ment of Income-Ux and the petition was oat 
sinned or verified as required by S. 25 of the 
Income-Tax Act. and the order to prnM»M 
him did not disclose what particular sutemtat 
was false and fell within S. 193 of the Penal- 
Code, Held, that the conviction was oaa 
(K’wrx, J.) Jagdeo Sahu v. Em -'EROR. . 

38L C. 993=18 Cr.L-J. 433=19 A. L.J- 193. 
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*S. 31 (3) as amended by Act V of 1916— 

Effect of (vne xdment— Reassessment after composition 
— Legality of As regards any tax not already due 
thereunder meaning of. 

Under Act V of 1916, a re-assessment of income 
may be made. The effect of the addition of 
S. 21 sub-sectio n (3) is that a subsisting agree- 
ment for composition is put an end to on that 
date and any future agreement is put an end to 
when any further change in the rate of tax is 
made. The agreement still subsists as to suras 
which have become payable but have not been 
actually paid at the date of the change of rate. 
The words “as regards any tax already due 
thereunder limit tne operation of the section to 
suras which have not become actually payable. 
(Bakewell, J.) Aboul Sukur Sahib v. Secretary 
of State, for India. 7 L. W. 326 - 

23 M. L. T. 159 = 46 I. C. 235- 
• 34 M. L. J. 210. 


Ss. 34 (b) and 46 — Notice — Service of — 

Letter sent by unregistered post— ‘Conviction bad. 

A. conviction under S. 34 (b) of the Indian 
Income-Tax Act could not be maintained if there 
is no formal service of notice as required by 
S. 46. the letter having been sent by ordinary post 
unregistered. (Knox, J.) Emperor v. Ram Charan. 
17 A. L. J. 146=49 I. C. 78U20 Cr. L. J. 221 = 

1U. P. L.R. (H. C.) 88. 


‘ * ‘ ^ — S9. 35 and 36— Prosecution — Who should 
direct. ' ' ’ ' ” 

No one can* be prosecuted under S. 25 of the 
Act except at the instance of the Collector under 
S. 36, (Ryves, J.) Bankat Lal v. Emperor. 

23 I. C. 504-15 Cr.L.J. 296= 

. ’ . 12 A- L. J. 258. 


^ ®: 39 Executor^-If am sue for iLclaration 

of do/hhbbiltty to pay . \ , , , 

.. A . Su \ t by an executor of a deceased for a 
declaration that he is not liable to pay income-tax 
<s barred by S. 39, ( Jenkins , C.J. and Chatter jee y j 
Forbes. A. D. v . Secretary of State. 

42 Cal. 151=28 I;C. 693=19 C. W. N. 138. 


r"7TT$ $9— Assessmctit— Civil Court has no 
Jitfisdichon. 

Id .assessing income-tax, the Collector has to 
^ftontine, What is the income and what is the 
QUtgpmg which ought to be legitimately deducted. 

teL y h! hi ? Piston cannot 

bcforel^ ^ C,V C ,^, urt ,n B suit brought 

Whc ." a statute confers' 



, , . . 62 1'. C.'391 

' 46 34 4 y 

•Stet & r^usvss 2£> 


'toetkvi rx\ Yu " r . ** ,,aDI ° lo bc set 
. V 'i. Em PBROK RaMCHaRAW • 


t • 
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Juft'S*. (Hi {ft 


INCOME-TAX ACT (VII of 1918), S.2. 
INCOME-TAX ACT (VII of 1918).' 

—Interpretation — English decisions. 

English decisions arc not decisions of "foreign 
courts" and the decisions of English Courts in 
the English Income-Tax Act are the best guides to 
the interpretation of the Indian Act. [Wallis, 
C. j. and Oldfield, J.) The Chief Commissioner of 
Income-Tax, Madras v. Thb North Anantapur 
Gold Mines, Ltd. 44 Mad. 718 = 

41 M. L. J. 177 -(1921) M. W. N. 502-= 
64 I. C. 682-41 L. W. 103. 

-S. 2— Income— Income ofi Mulual Benefit 

Societies. 

Interest paid by share holders of a Mutual 
Benefit Fund on loans advanced by them or on 
subscriptions overdue is not liable to income-tax 
as Income of the fund. Income, to be taxable, must 
come in from outside and not front within 
(Aylmg, Contis-Trotter and Kamesam, JJ.) The 
Secretary, Board of Revenue, Income-Tax, 
.Madras u.Tiib Mi l.vpore Hindu Permanent Fund 
Mylapore. (1923) M. W. N. 409-1923 Mad. 684.’ 


— -S.2— Purest income is agricultural income. 

Scmblc.— Forest income is “ agricultural in- 
come within the meaning of S. 2 of the Income- 
e ' A y l,,l gs Coutts TrotUr and Hamssam, 
JJ.) Secretary to the Chief. Commissioner of 
Income-Tax v. Zemindar of Sincampatti. 

oR^ d ' m 5 l 8 " ,1922 ^ M - w. N. 353 
31 M. L. T. 21 (H. C.)=15 L. W. 496 = 

1922 Mad. 325. 

— — - S. 2 (1)— 1 "Uttar ay an"— Whether assessable 
ment ‘ l ' W f’ re "‘‘ um ~ Wl,e, ‘ exempt from assess- 

‘Uttarayan ", being a voluntary payment made 
by tenants at a particular season of the year for 
a particular purpose, the income derived 
therefrom is not exempt from assessment to 
income-tax. Selami” or premium when paid for 

te^n? l |« n E transfer of * holding from one 
tenant to another is not agricultural income and 
is not exempt from assessment. (Mooheriee A C 

Y a ’ Ui W J , " uU * Birhndra K shore 

v. Secretary op State. . 25 C. W N ftO 

61 1. C. 112=32 C L J. & 


ved from the sale of sugar . raanufaJtu^Li £' 

SETT* f“ W ° ° n , hi3 o«nIaod and^uch in- 
come is not agricultural income.” In so far 

as thc asscssees carry on tl, e business of sugw. 

manufacturers, tbe processes used by them 

rsr 5* -u? a- 

Lia t !S£2?£jJ% 

giving .hun i exemption from liabilltv 
come-tax as a bona fide acriculrni X * ln “ 

od the business of a farmed “Te 
c .°“« c of good husbandry. ;(*«£* . ? 7 
Atklnso* cmJ Adami, . \ yy\ , Thr n.S* 
Sugar Concern, hi tin tauter of ™ B fuW>0a 

' “ ' ■" : t53I,lC. 801«1919 Pat.<377 (P. Jj.), 
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INCOME-TAX ACT (VII of 1918), S. 2. 

— — — S. 2 (12) — Joint Hindu family — Members 
of a joint Hindu family registered as a firm under 
S A (12) of the Income-Tax Act VII of 1918 — 
In what cases assessable as an undivided f amily to 
supertax on the income of the firm. 

The registration of the brothers, the members 
of a joint family as from defined under S. 2 (12) 
of Act VII of 1918 precludes the assessment of 
the family as an undivided family to supertax 
oo the income derived from the business of that 
firm, unless the firm so registered has been shown 
to carry on its business on behalf of and for the 
benefit of the joint family. Mere constitution of 
the partnership between some members of the 
family will not preclude the assessment in cases 
where the partnership is carried on behalf of and 
for the benefit of the joint family. (Ayling, Contis - 
Trotter and Ramesam , JJ.) Secretary to the 
Chief Commissioner of the Income-Tax, Madras 
v. Duraiswami Aiyangar. 45 M- L. J. 150 = 
18 L. W. 96 = (1923) M. W. N. 413 = 
46 Mad. 673 = 1923 Mad. 682. 

-Ss. 3, 5 and 8— Club is liable to assessment 

— Subscriptions , are not 'income.' 

A club is liable under S. S of the Act to pay 
income-tax in respect of its house property. 
Subscriptions rcceivcJ from the members arc 
not ' income ’ within Ss. 3 and 5 of the Act 
and is therefore not liable to income tax under 
the Act. ( Martineau , J.) The United Service 
Club, Simla v. Emperor. ^ 

611. C. 886 = 2 Lah. 109. 

Ss. 3 and 10— Income — Interest not realised 

is not taxable. 

Where compound interest is payable by a 
debtor to his creditor with yearly rests and the 
creditor adds to the principal amount, the interest 
which has accrued due at the end of the year, 
but does not receive payment cither in cash or 
by counter-credit in the debtor s accounts, such 
interest is not taxable income within the meaning 
of S. 3 of the Income-Tax Act. (Ayling, Krishnan 
and Ramesam, 7 J.) Board of Revenue, Madras 
v. Pydah Vencatachalapathy Garu. 

16 L. W. 174 =(1922) M, W. N- 480 = 
31 M. L. T. 255 (H. C.) = 1922 Mad. 426. 

Ss. 3 and 9— Business outside British 

India— Profits not remitted to British India— Tax. 

A resident of British India carried on money- 
lending business by agents in various places 
beyond British- India. The income of the busi- 
ness was not received in British India and it was 
found that the agents were appointed for fixed 
periods and used their own discretion in lending 
money to customers and the only part taken by 
the proprietor in connection with the busmess 
was to acquaint himself with the state of the 
business abroad and occasionally to issue general 
instructions. Held on these facts that the busi- 
ness was not carried on in British India within 
S. 9. The income of the business did not accrue 
or arise in British India within S. 3(1) and was 
not taxable. ( Abdur Rahim, O. C. J., Oldfiltd and 
Seshagiri Aiyar, JJ.) The Secretary to the 

Commissioner t>, Ramanathan CHET-nr. 

« Mad. 75 = 37 M. !&«;■*{**. 

i (1919) M. W. N. 826 (F. B.) 


INCOME-TAX ACT (VII of 1918), S. 3. 


•S. 3 (1)— Company— Profits — Place of 


accrual. 


The profits arising out of the mangacturies of a 
company carrying on its business and distributing 
a large part of the manufacture outside British 
India cannot be said to accrue or be received 
in British India simply because the head office 
in British India and the Directors control the 
business of British India. ( Macleod , C. J. and 
Shah , J.) Aurangabad Mills, Ltd, In re. 

45 B. 1286 = 64 I. C. 9=23 Bom. L. R. 570. 


S. 3 (1) and (2) — T ca , preparation and 


manufacture of, profits liable to assessment . 

In the process of preparing tea for the market, 
the part when the tea is planted and plucked is 
agriculture, and the part when the leaf is dried, 
rolled and stored, is manufacture. For assessing 
income-tax, the profits from the agricultural 
process are exempt and only that from the 
manufacture is liable to assessment. ( Mookerjee , 
A.C.J , , Fletcher and Chaudhuri, JJ. ) Killing, 
Valley Tf.a Company v. Secretary of State. 

48 Cal. 161 = 61 I. C. 107 = 32 0. L. J. 421. 

•S. 3 (1)— Income received in British India 


—What constitutes— Liability to tax. 

Where the assessec was a contractor who did 
extensive work for the Government in British 
Baluchistan and received large profits there which 
was exempted from the operation of the Indian 
Income-Tax Act, 1918. Held the money was 
received in Baluchistan and by whatever process 
that may have been transmitted into the Punjab, 
it cannot be said to have been received a second 
time in the Punjab, and therefore it is exempt 
from income-tax. 43 M. 75 Dist. ( Shadi Lai , 
C. Scott Smithy Broiulway , Abdul Raoof and 
Martineau, yy.) Sundar Dasv. Collector of 

Gujrat. 3 Lah. 349 = 1923 Lah. 14 (F. B.). 
•S. 3 (1 )— Profits earned outside British 


India— Liability to assessment— Same sum of money 
cannot be received qua income twice over once outside 
British India and once inside it. 

A company carried on a factory at Raichur in 
the territory of the Nizam of Hyderabad. At that 
factory material was pressed. Against persons 
who brought the material to the factory a charge 
was made, and the charge was received wholly in 
Hyderabad. The company’s head office was in 
Bcllary. There were Directors there and they 
controlled the business carried on at Raichur by 
directing its policy, fixing the rates to be charged 
for the work done there, examining its accounts 
and issuing dividend warrants in respect of ( the 
profits earned. The only other thing done in 
British India was the receipt of some money for 
the purpose of the office expenditure at Bellary 
and possibly, the receipt of some money which 

was, occasionally used for the payment of dividend 

warrant at Bellary, though by the terms of the 
dividend warrants, they were payable only i at the 
office of the treasury at Raichur. Held , that tnc 
Company could not be assessed to income-tax 
jSS the Income Tax Aet VII of 1918 on the 
whole of its profits for the year. There was 
income which accrued, or arose or was raceivea 
in British India or whi$h could dfemed to have 
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accrued or arisen or to have been received in 
British India within the meaning of S, 3 (!) of the 
Act. 

The Chief Justice: — Semble Even the small 
amounts received by the Company as stated above 
in Bellary are not themselves liable to taxation. 

Per Couits-Trotter, J : — The same sum of money 
cannot be received qua income twice over once 
outside British India and once inside it. 
(Schwabe, C. J. % Oldfield and Coutts-Trolier , JJ.) 
The Secretary, Board of Revenue (Incomb-tax), 
Madras v . Ripon Press and Sugar Mills 
Company, Ltd. 

46 Mad. 706=44 M. L. J. 523 = 
17 L. W. 584 =(1923) M. W. N. 3zl = 
32 M L. T. 306 (H. C.) = 1923 Mad. 574. 

■ — - — “Ss. 3 (1X5,9 aud 51 — Income — Inti re: t 
which became due but not actually realised in cash jr 
by adjustment — Not liable to tax . 


INCOME-TAX ACT (VII of 1918), S. 9. 

the Ckiff Commissioner op Income-tax, Madras 
v. Zemindar of Sixgampatti. 

15 L. W. 496=45 Mad. 518= 
(1922) M. W. N. 353 = 31 M. L. T. 21 <H..C) = 

1922 Mad. 325. 

Ss. 5 (iV) and 11-“ Income "—Means;;"— 

Income derived from other sources. 

The income of the royalty of a local mine, 
received by its owner, is not an income from busi- 
ness but it falls under S. 5 (iv) as one derived 
from other sources. In such cases, no deduction 
can be made in respect of the amount paid as 
cess. The terra 4 income ’ defined. [Miller, C. J„ 
Mullick and Bucknill , JJ.) Jyoti Prasad Singh 
Deo, In the matter of. 6 P. L. J. 62 = 

2 P. L. T 188 = 60 I. C. 357 = 1921 Pat. 81. 

Ss. 8, 5 and 33— French Resident— Profit 
matte through branch or agent in British India— Not 
taxable. 


Money which became due to a money-lending 
firm in the course of its business by way of 
interest in the year of account is not income on 
which the tax 19 to be assessed and ought not to 
be treated as part of the assessable income for 
that year of account, if it was not recovered or 
realised by the firm in cash or by adjustment of 
accounts. (Wallis, C. J Ay ling, Sadasiva Aiyar 
Napier and Krsshnan , JJ.) Secretary to Board 
op Rbv. v. Arunachellam. 44 M 65 = 

on ™ t 482:=39 M L * J - 619 = 

29 M. L. T. 16 =(1920) M. W. N. 789 = 

13 L. W. 336 (F. J3.L 


S, 3 (2) Vm— Profits male by money den 


ter 


oul °f exc ^ a "g e fluctuations— If assessable. 

A moneyleader in Madras by sending money to 
Penang to purchase dollars and reconverting them 

favcmrahhftn h' Whencv * r exchange fluctuated 
r^°£? b i y t0 h,m ea , mc< l large profits. Htld, the 

n!h.r P r . Z ° f “ casual ond non-recurring 
nature and as they arose during the course of 

nahl^f . 3 ba ?£ e f and money-lender they were 

7 ) Th ?%J» ChU,abe ’ % 7 - W Coutn-TroZ 

jd The Secretary, Board of Revenue v 
Arunachalah Chbttv. 45 M L J 707 

18 L. W. 778 = 33 M. L T 119 (H C ) = 

1924 M. 208. 

This exemption applies of c Government. 

imposed thereafter ^a-TwcIl JfS 

ing. ConsequenUy Income derfvldfLn, ” l3t ‘ 


- r AiAuvic iwiaiucni in r ranee Having 
a branch or agent in British India, and which are 
received and retained in France are not liable to 
income-tax in British India. (Sch-.cabt, C. J. and 
Wallace, J.) Thk Secrbtarv, Board of 
Revenue, Madras v. The Madras Export Com- 

PANY - oo M f 4 M- k I' 290 = 46 360= 

32 M L. T. (H. C.) 37=17 L. W. 161 = 

1923 Mad. 422. 

~ -S- *~House property does not include 

business premises. 

Business premises Such as shops, offices, go- 
downs, etc., are not included in the terms “ house 

WEr" 03 “ Sed i0 S a 8 of the ,n come-Tax Act, 
1918, b fore its amendment in 1920. < Robinson , 

C. J. and Mawtg Km, J.) Messrs. Rowe & Co 

p. Government. U L. B. B. 781 = 

67 I. C. 781=1 Bur. L. J. 46. 

- . S. 9— Profits— Computation of— Deprecia- 
tion tn the value of securities held by a bank. * 

iJL!^ king c0Q ' crn having been assessed for 

income-tax on proflts amounting to Rs. 12 54 130 
of Rr2 e 98 OOot^ir thC ta * ab,C S 

r Kb. a., 98,000 being the amount of depreciation 
on war bonds and securi,i« belonging to he 
Bank, arrived at by comparing the market ™.- 

that 'th'e a d°? S thC 6oo * <s of the ^nk. //“/,/, 

be a Lffiwcd d und C rs tTL 1°' *5?“ 

»Qi« » . « 2* y of the Income-Tax Act 
1918. (Macleod, C. ?. and Shah, J.) The Tat,* 

Industrial Bank, Ltd. In re. 46 Bom 567- 

24 Bom. L. R. 118=1922 Bom° 75 . 

^ s - trtejsr Fr&az 

deducted. M * m ” tanb *“* Uwjtm can be 
JX'is nkrT'a Ca ? ying on business in piece 

ssiiSP 

gfSSSSS #1 
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profits and do not form a deduction. ( Schwabe , 
c. J. and Couits-Trottrr, J .) Thk Secretary, 
Board of Revenue v. Munisami Chei tv & Son 

45M.L. J. 711 = 18 L W. 792 = 
33 M. L. T. 122 (H. C ) -1924 M. 205. 

-S. 9— Ownership of railway — Burma 

... <• • >> i <*. . I ?x 111 . 


- - — — w ~r j * 

Railways — Secretary of Slate— Relationship with. 

The Burma Railways Co. are the owners for the 
Railway system and all its premises for the 
purpose of S. 9 (2) of the Income-Tax Act but 
they are owners not by reason of their being 
partners with the Secretary of State for India. 
(Robinsm, C. J. and Maung Kin, J .) Thf. Burma 
Railways Company v. The Secretary of State. 

64 I.C. 801 = 11 L.B.R. 33. 

S. 9 (2)— Exemption from assessment— 


Allo-wance. 


The Act exempts from the assessment the 
allowance made to the asscssee under S. 9 (2) of 
the Act on account of the annual value of business 
premises owned and occupied by him. (GoUul 
Prasad, f.) John & Co., In the matter of 

1 3 43 All 139 = 18 A. L. J. 1017 = 

58 I. C. 836 = 2 U. P. L. R. (A.) 394 (F. B.) 

S. 9 (2) (iii) — Business profits— Company 

managing railway on benalf of Secretary of State— . 
Computation of 'profits— Deduction oj guaranteed 
interest— Interest on borrowed capital. 

The Bengal Nagpur Railway Company was 
sought to be assessed to income tax on a sum of 
Rs. 1,72,60.585 representing the earnings of thd 
railway allocated for payment of the company's 
share of surplus profits under the terms of 
acreement with the Secretcry of State namely 
Rs. 14.63,387 an* Rs. 1,57.98,766 allocated in pay- 
ment of(al a sum of Rs. 1,07.59,381 being the 
interest debitable to the undertaking of the Secre- 
tary of State’s open live capital. This sum is the 
interest due to the Secretary of State on 15 J mil- 
lion pounds capital found by him. (6) A sum of 
Rs. 13,07,440 being the payment to the Secretary 
of State in rupee currency of the amount of the 
guaranteed interest payable by him on the share 
of the capital of the company. This interest is 
paid on 3 million pounds share capital found by 
the Bcngal-Nagpur Railway and made over to the 
Secretary of State to be held by the latter 
absolutely as his property and repayable only in 
the event mentioned in the agreement between 
the Secy, of State and the Bcngal-Nagpur Railway 
(c) A sum of Rs. 37,31.945 payable on account o 
interest on borrowed capital raised by issue o 
debenture stock and debentures. Held (l that 
the liability of the Bcngal-Nagpur Railway Com- 
pany to tax must be determined with reference to 
the special agreement with the Secretary of State ; 
(2) that the company was liable to pay tax on 
what they actually got ; (3) and that the sums (a) 
and (f) were to be excluded in computing profits, 
sum (6) represented interest which the company 
got for their three million capital and which had 
fo be deducted before surplus profits can be as- 
certained. This was deducted in order that the 
Secretary of State might meet his obligations to 
t he company in respect of tl?e three million 
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pounds they had made over to him. (Woodroffe, 
Greaves arid Chose , JJ.) The Benoal Nagpur 
Railway Co., Ltd v. The Secretary of State 
for India. 49 Cal. 815 = 27 C. W. N. 34= 

1922 Cal. 503. 

S. 9 (2) (X) — Deductions— Company raising 

fresh capital — Commission paid to underwriters. 

The Commission paid by a company to under- 
writers for raising fresh capital is not an expendi- 
ture solely incurred with the objects of earning 
profits of the company's business and therefore 
is not within the scope of Sec. 9 (2) (X) of the 
Income-tax Act. ( Macleod , C. J. and Shah, 7.) 
Tata Iron & Steel Coy , In re 45 B. 130o = 

64 I. C. 12=23 Bom. L. R. 576. 

— S. 12 (i)— Firm — Husband and wife — 

Husband's option to take in fresh partner or deter- 
mine the wife's share — Partner ship. 

Where a husband and wife formed a partnership 
and the husband took some extra rights in himself 
of taking new partners and each of them was 
entitled to take io new partners after the death 
of the other, held that a partnership was legally 
formed. (Shah A . C# and Crump , ?•) 

Am bala l Sarabha In re. 25 Bom. L. R. 1225= 

1924 Bom. 182. 

-S. 19 — Adjustments — Registered firm — * 

Registration after the year of account— Effect of. 

An adjustment can he made during a financial 
year in which the Collector’s certificate of Regis- 
tration under S. 12 (a) is in force in respect of in- 
come of a firm for the previous year in which the 
firm was not registered. (Schwabe, C.J ., Oldfield 
C"Utt$ Trotter. JJ.) SECRETARY, TO THK 
Board of Rkvf.kuf v. Messrs. Mahomed Sheriff 
Hussain Mean Sahib & Co, Madras. 

45 M. 977 = 16 L. W- 333 = 33 M. L. J. 434 = 
(1922) M. W. N. 583 = 1923 Mad. 34. 

-Ss. 24, 36, 39 (d) and 40 —Penal assess* 

vient, if bars subsequent prosecution under S. 39 (d)i 
The prosecution of an assessee under S. 39 (d) 
of the Act for failure to produce his account 
books in obedience to a notice is not barred by 
reason of a prior order for penal assessment 
against him or even though the Collector had 
treated the non production of account books by 
the 'assessee as evidence of the falsity of his 
return. The proviso to S. 24 is intended to bar 
a prosecution under S. 40 of the Act not one 
under S. 39. The only ground on which the 
Collector can direct a penal assessment under 
S. 24 of ithc Act is that the assessee has made a 
false return. The Collector cannot do so on the 
ground of non-production of account books by the 

’• Hus,3A,N A 55 I. C. 1003 = 38 M. L. J. 333= 

11 L. W. 425 *= 21 Cr. L. J. 395 = 
(1920) M. W. N. 250. 

S3. 31, 33 and 34 - Scope of -Agent- 

Assessment of, on behalf of non resident principal-? 
Receipt of income. ; ' 

Held by the majority (Ghose J, contra) th 
S. 34 of the Income-tax Act merely defines who may 
be included as an agent under S. 31 and the age 
under the section must be in receipt of the in 
under the latter section. Where an Ind.an 
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Company distributes its Indian profits to share- 
holders outside British India, the Company cannot 
be deemed to be the agent of the foreign share- 
holders and assessed as such to supertax in I 
British India. {Woodroffe, Greaves and Ghost, : 
37 .) The Imperial Tobacgo Company of India I 
t>. The Secretary op State for India. 

49 Cal 721=26 C. W. N. 745 = 1922 Cal. 451. ' 


INCOME-TAX ACT (VII of 1918), S. 51. 


-Ss. 33, 43 (2) (c) — Company incorporated in 1 
England— Branch's in India and elsewhere— Taxable 
profits tn British India. 

A company incorporated in England and i 
having branches in India and elsewhere, is not 
entitled under S. 33 of the Act, and the rules ; 

f ° dcdUCt from thc assessable 

n P n. S ’- o Ce f S , profi,s du ‘y a " d income tax 
payable in England and stations out side British 

?' ( ' Va,hs ’ C -7‘ OM/'ld and Xumarasand Sastri, 1 
Tf frlv C0H ” I8S|0S H» op Income-Tax f. Eastern 
fcaiTENSiON Telegraph Company. 44 Mad 483 = ■ 

13 L.W. 468 =(1921) M. W. N. 296 = 63 I. C 485 = 

40 M. L. J. 560 (F. B.). 

■ ' S. 33 (1) — Non-resi<Unt foreigner having 
£Tb*ZTJ£ ******* “ * »«o,ni • 

bufto^whnV 110 iS n0t a rC8idcot io British India, : 
out to whom income arises or accrues through ' 

business conection in British India is assessable 
to income-tax under Ss 3 and it m 

whether he is a British subject or a forergncr^Thc • 

K fiUSr , IT section f that such i 

^ tbit * kisTo^chlrg? 

Ramjbe and Co. C °' ,E TaX ± *■ „ «J«8 

'('MU B.W.^5Sl=«M.KS?: 

641. C. 239=14 L. W. 75. 

T— S - ^-Notice wnUr Method of service, 
officer of the court himsclfanH i C ‘ n by the 

2c. P. r Codc. f S {Hautfa P x r Ty d c f y " T ° rd f ^ 

•- B»;,. ' y 23 C,. L j. 6M £ 

^ 1922. N. 187. 

~Mo de of reJisalln-^%t7si7rraot 0/ InCMax 

absence of the Comm lei* ta ,* of ocal ratc - In the 
Cl. 3 & 4 of tL Wl0ner 8 order under S 46 

no power to issuc^d^rc^ ACtthC has 

Hon or arrears of Inrl . ' Varraru for realisa- 

Collector has no autborltv’tn U K ' ' Moreover the 

warrant to an officer of the °n^ UC 3UCh a diatrcs * 

officer executing s“h a„' P n ICC nor . is a Police 
of his duty as a pbUcT offl aCt ' ng 10 Cxccution 
resistance to him does not SS-L , con3c 9 u<; ntly 

S!S£ 353 1 p - a ■<*■* n 352 £5? 

V-iV. 

" Vd. in a. 


S. 51— Appeal to Privy Council— General 

right discussed. 

No statute, Imperial or Indian, is to be found 
giving expressly, or by implication, a right of 
appeal either with or without the leave .of thc 
High Court to His -Majesty in Council from a 
decision or order made, or judgment given under 
3- 51 of the InJian Income-Tax Act of 1918. 
Neither can any such statute be found giving a 
general right of appeal to His .Majesty i n Council 
from the Orders or judgments of any class of 
courts as thc 3rd Section of the English Appellate 
Jurisdiction Act. 1876, gives a general right of 
appeal to the House of Lords from the judgments 
or orders of the courts therein mentioned. Clause 
39 of the Letters Patent of the High Court of 
Bombay considered. Thc words 1 original 
jurisdiction 'j are only use 1 in contra-distinction 
to the words made on appeal - mentioned 
earlier in the clause. A decision under S. 51 of 

ci’fhrr"^ 6 1 Ta a Act to be “PP^Ne must be 

order' A H* . J “ dgmcnt or final ^crcc Or a final 
order. A final judgment as understood in English 

litigation is nothing more than that there should 

be a proper /«/»i contestatio and a final adjudication 

between the parties to it on the merits. The 

fact that the functionary who states a special 

case for the opinion of the court is or is^ot 

min** 1 *u i Ct U P on lt docs not necessarily deter- 
mine whether the order and decision of the 

dc^rm* ° r ’V”? mercly advisor y- In order to 
determine whether an order made by a court on n 

case stated is final or merely advisory? iUs^ecL 

sary to examine closc.y the language o^e 

th a ^ ent ’ wh ether statute rule or order, giving 

or P the-- r nn° * “ 8e ‘ Whc " a case ii Sled 

for the opinion of the court, that word would 

serve pens* fust to indicate that the order made 

by the court was only advisory. Where 

f a question there is a primes facie difficulty in 

tionor 8 d that - ,hC ° rd , Cr embod y in g this determina- 
tion or decision is advisory but the use of these 
words or one of thcm js nQt decjs . vc J Of these 

s ai of the °, rder made by ,he Hi gh Court under 
nnl n ° l l ,ncome 'Tax Act is merely advised 

final f \ ?k pr<>pCr nnd legal scnse ^ the term 
final and the appeal j s incompetent. lUrd 

Aiktnton.) Tata Iro.v and Steel f n i m 

Chief Revenue ^Authority op Bombay. * HB 

45 M . L. J. 295 i =25 Bom. L. R. 908 = 

(1923) M. W. N 2 6Mis3 J M 67 £ = T 18 3&i'?p 3 0 7: *= 

47B 0 m./24»9 0& A.L l K ) r 

L. R. 4 p . C.170=5° l. A. 212= 
1923 P. C. 148 (P.C.). 

— ■— -S. 51 — Chief Revenue Authority cm,, be 
compelled to state a cats. j * ot 

If an asscssec applies for a cair 
nuthority s f a P , c C »„ ' „y '.r.T, 

si* ‘’S^oU 1 ’-' m“; , “,°„Th d “' y ithe 

J ssa 


V 

I 
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couple with the power a duty to exercise it. 
Julius v. Bishop of Oxford , 5 A. C. 214, 222, Foil. 
Always supposing that there is a serious point of 
law to be considered, there does lie a duty upon 
the Chief Revenue Authority to state a case for the 
opinion of the court; and if he does not appre- 
ciate that there is such a serious point, it is in the 
power of the court to control him and to order 
him to state a case. If there is a point of law it 
ought to be decided in a regular manner and 
upon proper materials. Ordering a case to be 
stated does not depend upon the question 
whether the Chief Revenue Authority had 
reasonable grounds for being satisfied that a refer- 
ence was unnecessary. The question whether 
capital placed in a particular investment was 
capital employed in the business or not was not a 
pure question of fact, upon which the decision of 
the Income Tax Commissioners would be conclu- 
sive but was a question of law or of mixed law 
and fact, the decision of the Revenue Authority 
upon which would be open to review. An 
important question of law upon the construction 
of the statute is involved. This may be most 
tersely expressed by asking the question what are 
interest bearing securities which form part of the 
assets of the business and arc therefore to be 
treated as part of the capital and one guide in 
arriving at this conclusion may well be the 
difference of language between the later Indian 
and the earlier English Act. (Lord Phllimore.) 
Alcock Ashdown & Co., Ltd. v. Thp. Chirp 
Revenue Authority op Bombay. 

25 Bom. L. R. 920 = 33 M. L- T. 267 = 
45 M. L.J. 592=47 Bom- 742 = 
L. R. 4 P. C. 188 = 18 L.W. 918= 
21 A. L. J. 699 = (1923i M- W. N. 557 = 
50 I. A. 227 = 1923 P. C. 133 (P. C.). 

S. 51 — Decision of High Court on reference 

— Appeal lies. 

The decision of a High Court on a reference 
from the Chief Revenue Authority under S. 51 of 
the Income-tax Act, 1918, is a judgment within cl. 
9 of the Letters Patent, Bombay, and an appeal 
lies to the Privy Council from the same. ( Maeleod . 
C. J . and Shah , J .) Tata Iron and Steel Co. v. 
Chief Revenue Authority, Bombay. 

64 I. C. 931 = 23 Bom. L. R. 1102. 

S. 51 — Reference when permissible. 

An application by assessce for reference must be 
made before the case is disposed of by the Chief 
Revenue authority. ( Maeleod , €• and Shah, J^) 
Pannalal Ganeshdas, In re . 64 I. C. 610- 

23 Bom. L. R. 1267. 


S. 51— Chief Revenue Authority— Refer en:e 

to High Court , if compulsory. 

Under S. 51 of the Act. it is not incumbent upon 
the Chief Revenue Authority to make a reference 
to the High Court, whenever an application for a 
reference is made- (Macleod t C. J . and Fawcett^ 
7 ) Doraiswami Aiyar & Co.. In the matter of. 

* ' 45 Bom. 1064 = 63 I. C. 775 = 

23 Bom. L. R. 609. 


S. 51— Specific Relief Act , S. 45. 

Chief Revenue Authority is not bound, under 
S. 45, Specific Relief Act.Jto make reference to the 
High Court under S. 51 of the Income tax Act. 


( Maeleod , C. J . and Fawcett , J.) Bombay and 
Persia Steam Navigation Co.. In the matter of. 

45 B. 881=601. C. 964= 
23 B. L. R. 139. 

-S. 51— Afpeal lies to Privy Council. 


Subject to the provisions of Ss. 109 & 110, Civil 
Procedure Code, there is a right of appeal to His 
Majesty in Council against the decision of the 
High Court, on a reference to it under S. 51 of the 
Indian Income Tax Act. 40 Cal. 21, Dist. ( Schicabe t 
C. J . and Coults-T roller % J.) The Secretary, 
Board of Revenue v. Madras Export Company. 

18 L. W. 392=1924 Mad. 63. 
(1’his view is no longer law. See 1923 P. C. 148.] 

•S. 51— Reference utuler— Subsequent objee • 


tion does not lie. 

Where in pursuance of an order under S. 45 
of the Specific Relief Act by the High Court, 
the Board of Revenue, instead of appealing 
against the order, made a reference to the High 
Court under S. 51 of the Income-tax Act ’ it is 
not open to them afterwards to object to the 
reference on the ground that the order was 
without jurisdiction. ( Wallis , C. J , Ayling and 
Krishnan , JJ.) Dy. Commr., Income-Tax, Madras 

14 L. W°4 I i3(FBJ. 
•S. 51 — High Court cannot compell refer • 


ence by Revenue Board — Government of India Act , 
S. 106 (2)— Specific Relief Act , S. 45. 

S. 106 (2) of the Government of India Act and 
S. 52 of the Income-tax Act prohibits the High 
Court from entertaining any application under 
S. 45 of the Specific Relief Act for compelling the 
Revenue Board to refer the matter to the High 
Court under S. 51 of the Income-tax Act. Issuing 
an order under S. 45 of the Specific Relief Act is an 
exercise of origin i! jurisdiction under S. 106 (2) of 
the Government of India Act. (W allis % C. J. and 
Oldfield . J.) Tub Chief Commissioner op Income- 
tax v. Thp. North Anantapur Gold Mines, Ltd. 

44 Mad. 718=41 M. L. J. 177 = 
(1921) M. W. N 502 = 64 I. C. 682 = 14 L.W. 108. 

S. 61 —Reference— Right to begin. 

Where, on the motion of an assessec, the 
Board of Revenue made a reference to the High 
Court under. S. 51 of the Income-Tax Act the 
asscsscc's pleader is entitled to be heard first. 
lAbdur Rahim. O. C. J. Oldfield and Seshagtr, 
Aiyar, jy.) Secretary to the Commissioner a. 

RA " ANAT 37 "m.W.' 663 = (1919) MW N. 828 = 

10 L. W 570 = 53 I. C. 976= 
26 M. L. T. 447 (F.B). 

■S. 51— Question of fact— High Court can- 


ot deal with. 

The question whether the purchase and sale of 
anded property is one of the objects with which 
i company was formed or whether the develop- 
nentofthe property in order to earn a continu- 
ng profit year by year was its real object, is one 
if fact with which the High Court on a «*'£* nc 
indcr S. 51 is incompetent to deal. 

y„ Maung Kin and Pratt, ??.) Land 

Zo., Ltd. v. Government. 1 Bor. L- J - s 

11 L. B. R. 309 = 1923 R- B. 35 (F.B.), 
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— — *3. 52 — Proceeding — Application under 
Specific Relief Act, S- 4 5 (6). 

An application under S. 45 of the Specific Relief 
Act against the Board is a proceeding within 
S. 52^ of the Income-tax Act. ' Anything done * 
in S. 52 includes “ anything omitted to be done.'* 
Wallis, C. y. and Oldfield, J.) The Chiep 
Commissioner op Income-Tax, Madras o. Thb 
North Anantapur Gold Mines, Ltd. 

^ „ JA Mad. 718=41 M. L. J. 177 = 
a921)M. W. N. 502=64 I. C, 682 = 14 L. W. 108. 

INCOME-TAX ACT (XI of 1922). 

— — S. 2— Registered firm— Asstssmtni— Mole of 

— Registration in the year. 

Where the partners had lost their right to be 
dealt with as a " registered firm " for the finan- 
cial year 1922-1923, for the simple reason that 
they had failed even to provide themselves with 
an instrument of partnership within the extended 
period allowed them for the presentation of their 
return of income, they could not be dealt with 
as such retrospectively the next year. The ob- 
vious intention of the rules, as shown by the 
wording of the prescribed form of certiBcate, is 
that such applications for registration should 
ordinarily be presented in the month of April, the 
first month of the financial year. Where the period 
for making a return of income has been extended, 
there can be no objection to a certificate being 
issued bearing the correct date of some other 
month. It will take effect from the date specified 
therein. When the assessment comes to be made, 
the officer charged with that duty will have to 
determine simply whether the firm with whose 
return or with whose accounts he is dealing, is 
* . registered firm ” within the meaning 
of the definition. Where the objectors had been 

Sar t a« h ?n W 2 Uld dcaI V with for the 

an/Jn. . 923 , unregistered firm '» their 

attempt to escape from this position by going to 
the Income-Tax Officer at the beginning of 

Piggonyi ) H futile - { * an ‘ r,i and 

21 A. L. J. 703 =1024 A. 137 = 

L. R. 4 A. 451. 

. 8s - 3 a nd IS-Rate or buomriax on 
letlarus ts on estimated income per year of payment 

fsswfcfiiiEa 


j INDEMNITY. 

the partners in the firm for the purpose of carry- 
: ing on business. The objectors claimed that 
this interest should be treated as an allowance ad- 
I mtssible under S. 10 (2) (iii) of the Indian Income- 
Tax Act, and should therefore be deducted from 
. the net profits of the year before these are assess- 
ed to Income-Tax. Held that such interest 
represented merely an assignment of a part of the 
net profits for the year in favour of partners who 
were regarded as persons having a right to such 
assignment by reason of special advances of 
capital made by them in the course of the year. 

| ^ Jie Question whether there has been an advance 
i of capital by particular partners, or bona file 
borrowing of money by the firm in which the 
lender happens to be a partner must be treated 
L, onc * act > n each case. (Baicrii and Piggolt , 
yj.) Lalla Mal Hardeo Das Cotton Spinning 
M tLLS, In the nutter of. 2L A. L. J. 703 = 

4 L. R. A. (Civ.) 451 =46 All. 1 = 1924 All. 137. 


rr 

a 


— S. 22 (2) — Verified statement deny in 
income— Onus on Income-Tax authorities to rebut. 

e ST f n . as , sc * see in a veri6ed return under 
S. 2. (.) of the I. T. Act declared he had no income 
from a particular source, if the authorities dis- 
belivc it, the onus lies on them to prove there 
was income from that source and what it was. 
Sanderson , C. J. and Richardson, J.) Bishnu 
P«1YA Chowdhukani, In the matter of. 

50 Cal. 907=1924 Cal. 337. 
INCONSISTENT CLAIMS. 

See (I) Civ.l Pro. Code, O. 6. 

(2 ) Practice. 

INCORPORATED SOCIETY. 

Set (I) Company. 

(2 ) Corporation. 

INCORPOREAL RIGHTS. 

See (l) Easements. 

(2 ) Easements Act. 

INDEMNITY. 

See, also, Contract Act, Ss. 124—133. 

7~7 Bf eoeh— Cause of action — Covenant to 

?,o , 0 b raL“d h<, r““,‘" d “ ml " 

defendant, the arrangement being that the 2nd 

8 t ?»' j w «■« nix,"' 

h fir! V cfendant and thus discharge 

KS e ;~ 

tTho fl° 0 th ‘l'e add Stgagc m0 d U u n e 

to the first defendant The i 

« dMSSS; 33ff .1'^ JS 

house was brought to nn A rc,casca . ihc 
th« 2nd defendant h im sc 5 in w “ by 
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INDEMNITY. 

suit for damages arose on the date when he 
suffered a loss by being ejected from the house. 
Second defendant was in a flJuciary position of 
relationship to the plaintiff and having purchased 
the house as a result of his own breach of duty, 
was bound to convey the house to the plaintiff with 
mesne proHts, subject however to the mortgage 
in his favour for Rs. 1,000, 29 M. L. J. 551 ; 44 
Cal. 573, referred to. (Sclicabe, C. J. a-’d 
Wallace , J .) VenkaTa.nar ay am ah Si/uramani 
Aiyar. 17 L. W 153 = 1923 Mad. 492. 

INDEPENDENT ADVICE. 

See Contract Act, S. »6. 

I 

INDIAN SOLDIERS LITIGATION ACT (IX 
ol 1918). 

Deliberate ^minion to implead as defendant , 

cannot defeat laic. 

The fact, that a person has not been joined as a 
defendant deliberately, does not defeat the provi- 
sions of the Soldiers’ Litigation Act. (Kanhaiya 
Lai , y. C.) Hausla Bukhsh Singh v. Raj 
Bakhsh Singh. 4 U. P. L. R. (0. C ) 47. 

S. 5 — Deeree-holder joining army afte* 

decree — Extension of time cannot be allowed. 

The court may under S. 5 of Act IX of 1918 
postpone any proceedings which may be pending 
but it cannot interfere with the operation of 
any decree or alter the condition prescribed by 
it so as to permit a suspension of its operation or 
a postponement of the condition till the expiry 
of six months after the close of the war. Where 
a decree had been passed before a person joined 
the army the grant of a certificate, under S. 5 of 
Act, IX of 1918, does not extend the period 
allowed by the decree for payment of the money 
directed to be paid under it. ( Kanhaiya Lal t J. 
C.) Badal v. Chhattak Singh. 26 0.C- 74 = 

1922 Oudh 131. 

S. 10— ’Compromise— Signed by some of the 

agents — Application to set aside — C. P . Co^ie , O. 47, 
R. 1. 

An Indian soldier before going abroad to serve 
in the war executed a power of attorney to his 
four brothers. A partition suit filed against him 
was compromised by one of the brothers without 
the knowledge and consent of the others. On his 
return the soldier made an application to set 
aside the compromise decree. Held, that the 
High Court had power to do so under O. 47, R. 1, 
C. P. Code or S. 10 of Act IX of 1918. (Chatterjce 
and Chotxner , JJ.) S. M. Hai.mabati Devi v, 
Pran Krishna Banerjee. 75 I. C. 262- 

27 C. W. N. 193. 

— — S. 11 — Applicability of. 

S. 11 of the Act IX of 1918 applies only where 
the plaintiff is an Indian Soldier and it does not 
become applicable by the mere fact that he was 
a soldier at the time when the cause of action 
arose. ( Martineau , J.) Mula MaL v. Piara Singh. 

1924 Lah. 395. 

8. 11 — Applies only where the plaintiff is 

o)i Indian Soldier at the time of action. 

S. 11 of Act IX of 1918 under which the period 
during which a plaintiff has been serving under 


INDIAN TARIFF ACT (VIII of 1894) AS 
AMENDED BY ACT (IV of 1916). 


war conditions is .to be excluded, applies only 
where the plaintiff is an Indian Soldier atthe time 
when the action was brought. The section has 
no application to the case of a plaintiff who was 
a soldier before the date of suit but who has 
ceased to be such on that date. ( Mar line au J.) 

Barkhukar v. Karam Din. 1923 Lah. 465. 

S. 11— Applicability of— Only to soldier on 

active service. 

S. 1 1 of Act IX of 19.8 docs not apply to the case 
of a plaintiff who was formerly been a soldier but 
has ceased to be one at the time when he brings 
his suit. The time during which the plaintiff 
was serving un ler war conditions cannot be 
excluded. ( Manm/au , 7,) Mahomed Din v. Ilam 
Din. 5 Lah. L. J. 174 = 1923 Lah. 455. 


S. 11— Applicability of— Service under war 

Conditions. 

To attract the operation of S. 11 of Act IX of 
19i8 the plaintiff must show that he was serving 
abroad on war conditions before the expiry of 
the period of limitation. (Broadway, J .) Feroz v 

Ghclam Sarwar. 67 I. C. 379. 


INDIAN TARIFF ACT (VIII of 1894) A8 
AMENDED BY ACT (IV of 1916). 

S. 10— Tariff duty — Sale of goods 

ex-godezen— Reduction of tariff value by Government 
notification — Consequent reduction of duty— Whether 
buyer entitled to deduct from the contract price — 
Duty in S. 10 of the Tariff Act , meaning of— Pay 
nunt under dures\ — Recovery of. 


The plaintiff entered into a contract in Decem- 
ber 1922 for the purchase by him from the 
defendant of certain Java sugar to arrive by a 
named ship due about the end of the year at 
about Rs. 20 to cwt. “ ex*godown.” Duty was 
payable on sugar at 25 percent. On the 4 tariff 
value ” which was fixed annually at the average 
of the market prices ruling during the previous 
12 months ending with September, the practice 
being to bring the new tariff valuation into 
operation from the beginning of January. When 
the goods in the case arrived the tariff valuation 
was reduced and the amount of duty payable was 
consequently less. In a suit by the plaintiff to 
recover the excess, where he had paid the full 
contract amount in order to get the goods, held , 
that the plaintiff was entitled to succeed. The 
purchaser is entitled under the circumstances to 
deduct from the cost price so much as will be 
equivalent to the decrease of duty consequent 
on the reduction of tariff value under Section. 10 
of the Tariff Act (VI ll of 1894) as amended by Act. 
IV of 1916. The word ‘duty’ in Section. 10 refers 
to the amount payable and arrived at by taking 
into account the tariff value and the rate of duty. 
The excess payment made by the plaintiff as a 
ccndition of his getting the goods is a payment 
made under duress and not a voluntary 
andean therefore be regained. (Schwab*, C. 
and Kruhnan, J .) Hajeb ShakooR C«m. 
Sabapathy Pillai. I 5 JtctVm 1*0- 

18 L.W. 796 *33 M.L.TMMnS^- 
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indorses;. 

INDORSEE. 

See Neo. Inst. Act. 

INDORSEE FOR COLLECTION. 

See Neo. Inst. Act. 

INDORSEMENT. 

See Nec. Inst. Act. 

INDORSEMENT IN BLANK. 

See Neo. Ins, Act, S. 16. 

INFANT. 

See (I) Contract 

(2) Contract Act. 

(3) Minority. 

INFLUENCE, UNDUE. 

See Contract Act, S. 16. 

INFRINGEMENT — of Copyright. 

See Copyright Act. 

-Of Trade Mark. 

See Trade Mark. 

INHERENT JURISDICTION. 

See Civu Pro. Code, Ss. 1 5 J — 153. 

INHERENT POWER. 

See C. P. Code, Ss. 151-153. 

INHERITANCE. 

s “ HI srr; ST la o w - burhese . succession. 

Jo! Bindu Law » Succession. 

31 Mahombdan Law. Succession. 

(4) Succession Act 

INJUNCTION. 

See, also (I) C. P. Code. 0. 39. 

(2) Sp. R el. Act, Ss. 52 to 57. 
Execution sale— No notice — Effect 

“r airtj- 

• 1932 All. 282. 

there ^were T' V 

Eansp.Arthuh.nck. 45P.Y.T 19 gj? 

Principle,. 1922 L - 3 03 - 

b„, 

and defendant has infringed or'^h ° f l hc U‘ ght 
infringe the right the . threa tened to 

with his property d ° wha » he likes 

rights of WuS?ofoh^ Wilh »he 

court restraining decree-h!ort» ^ n by ,nf erior 
decree • by sale of th^5ro t ^lM P ° m «*««« of 
held by superior courtm^^ ,?* e f uti , on Sa le 
*»d M*Utck,Jj.) MAHARA./n? ,egal * {AtiUrr > 

A- H. PorbbsT ^ } AHAHAJA BA , H r*SiNm. *. 


INSOLVENCY. 

INJURY. 

See Tort. 

INSANITY. 

See C. P. Code, 0. 32, R. 15. 

INSOLVENCY. 

See, alio (1) Insolvency Act. 

(2) Pres. Towns Lns. Act. 

(3) Prov. Ins. Act. 


F-ffect of atijudicalion on decree-holder 
rights— Execution proceedings— Want of sufficient 
preoj — Procedure. 

An adjudication of a judgment-debtor as an 
insolvent divests the rights of the decree-holder 
ami remits him to the position of an ordinary 
creditor. In the court of first instance no plea a 3 
to insolvency of the judgment-debtor was made by 
the news of the judgment-debtor who applied to 
the H.gb Court where some made both the High 
Court and in the petition for leave to appeal to 
Privy Council No notice was given to the 
Insolvency Court or to the receiver. It was not 
known whether the adjudication was annulled. 
I he Privy Council made a declaration while 
dismissing the appeal that if the insolvency had 
not been annulled or otherwise terminated on or 
J™ t £ e datc of order of ‘he court of first ins- 

M !" Ce ' * ■ dCP WOuld 0vvin8 t0 the absence of 
e receiver or other representative of the 

s»*U deriY H C ° Urt -‘ bC in °P erativc « c «Pt in so far 
as it decided against any asserted interest of the 

sons and heirs of insolvent, who were parties to 

the proceedings. ( Lord Phillimore.) Shrifat 

^INCH Du OAR r. RAI HaR.RAM GoENK. 

31 M. L. T. (P. C.) 38 = 26 C. W. N. 739= 
16 L. W. 447=4 U. P. L. R (P C)68- 
(1922) M. W. N. 671=1922 P C 51. 

0/ 

In deciding questions of title, the claimant must 

St£w«k ° n ZTu *° Ugh his title a PP“r» 

to dc weak. [Walsh and Ryves, 77 ) Misr) r. r 

v. Kanhaiya Lal Sharha. M,8W Lal 

L.R.3A. 2S5=1922 A. 128. 

■Frau.l against, law of. 

toSSA "rotL’tS 
SsYS 8 liabUitieS and ‘ ncurrin g 

i l w his deb ‘ s - 0^ 

asjfKL*- s - «*- - 

3 U. P. L.R. (All.) 18=65 I. C. 93= 

*’ 19 A. L. J.696. 

——After squired Property-Right, of Granger. 

4 JE 3 SJCK £•& “3 

fe r> S'" 

M.K.MOLVA ASH. 60 y L C, 977= 47 Ss!.' 

r ^ can t* declared insolvent. 

-I- m 

M Cal. 1167 = 37 
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INSOLVENCY. 

Bcnamidar , if can figure as creditor in 

Insolvency proceedings. 

A bcnamidar cannot figure as creditor in 
insolvency proceedings. (Sanderson, C. 7 .) Keto- 
ckey Charan' v. Sart Kamarj Dabke. 

37 I. c. 71 = 20 C. W. N.995. 

- Adjudication — Claim against insolvent — 
Leave of court. 

After an adjudication order, no creditor of an 
insolvent, can enforce any claim against him or 
his property without leave of court. (Fletcher and 
Richardson, J f .) Bamacharan Bhattacharayya. 
v. Bog a la Charan Kundu. 23 I. C. 755. 

' Claim of a person to property of insolvent 
disallowed by Insolvency Court— Suit. 

A person who claims rights to property taken 
possession of by the official receiver as belonging 
to an insolvent and whose claim has been dis- 
allowed by the insolvency court may bring a 
regular suit to establish his rights. ( Martineau , J.) 
Shanchi Khan v. Karam Chand. 

1923 Lah. 150 (2). 

Secured Creditor— Powers of. 

A secured creditor in the case of liquidation 
is on the same footing as in that of insolvency 
proceedings. He may, if he choses, disregard the 
liquidation proceedings and proceed against his 
security. (Broadway and Martineau , JJ.) Ram 
Chand v. Bank op Upper India Ltd.. Delhi. 

.3 L. 59=21 P. W. R. 1922 = 5 L. L. J. 558 = 

1922 L. 281. 

Principle of— Agricultural tribe , application 

to. 

The underlying principle of the law of insol- 
vency, is that an insolvent shall be freed from 
his indebtedness and shall obtain a discharge 
within a reasonable time. In execution of decrees 
against land of indebted members of an agri- 
cultural tribe, the debts should be liquidated 
by a form or mortgage for a reasonable time not 
exceeding 20 years. ( Shadilal , C. J. and Wilber • 
force , 7 .) Manji v. Girdhari Lal. 

61 1.C. 661 =2 Lah. 78. 

- Receiver — Appointment by partners under 
agreement — Effect— Suit by Receiver. 

Where the partners of a firm and the creditors 
agreed by deed and appointed a Receiver, held , 
that the property of the insolvent firm vested 
in the Receiver, that the insolvent had nothing 
whatever to do with it ; and that the Receiver 
was the only man who could sue the debtors of 
the firm. (J ohnstone, C. J. and Shadi Lal , J .) 
Panna Lal v. Dhumi Mal. 95 P. W. R. 1916 = 

34 1. C. 156 = 59 P. L. R. 1917. 

Offcial Receiver — Duties of— Challenging 

alienation in fraud of creditors. 

When a creditor challenges an alienation as 
being in fraud of creditors, it is the Official Recei- 
ver's duty to give notice to such creditor and ask 
him to substantiate his allegation. A general 
notice asking creditors to prove their claim 
is not sufficient. A date should be fixed for 
inquiring into the bona fides of the transactions 
impugned, and notice of the Fame given to 
^editors to coinc and object. There must be an 


i INSOLVENCY ACT-(11 and 12 Viet. C. 21), 

i S. 3. 

examination of the insolvent and creditors if any, 
and if he finds an alienation to be fraudulent, he 
must move the court to set it aside. Even if he 
finJs it not fraudulent, but a creditor wants it to 
be taken to court, he must do so taking an 
indemnity for costs if necessary. (Spencer and 
Dcvoiioss , J.) Pannai Anantanarayana AiyaR 
v. Ramaslbba Aiyar. 18 L. W. 857= 

1924 M. 345. 

Appluation by Official Assignee to set aside 

transaction— Procedure — Burden of proof. 

Where an Official Assignee applies against a 
garnishee to set aside a transaction as a fraudu- 
lent preference it should be tried practically 
as if it were an action. The case should be 
opened on behalf of the Official Assignee and his 
report read as if it were a pleading. He must then 
call in his evidence, and make out his case 
like any plaintiff. Then the’ case for the other 
side should be opened and the matter tried. The 
court cannot call upon the garnishee before he 
knows what is the case he has to meet. (Schwabe, 
C. y . and Wallace , y .) Samu Pattar v. Wilson. 

18 L. W. 696=1924 M. 180. 

Insolvent creditor— Purchaser of due to — 

Rights of. 

A purchaser of a judgment debt due to an 
insolvent creditor can have his name entered in 
the s.hedulc of the creditors. (Wallis and Sada - 
siva Aiya r , yy.) Vaidyanatha Aiyar v. P. S. 
Ramasami Aiyar. 23 I. C. 815 = 16 M. L. T. 58. 

Employee of Bank— Deposit by, for security 

— Rights and position of employee. 

An employee who has deposited security for 
the performance of his duties in a Banking firm 
which kept it in fixed deposit and allowed interest, 
can only be treated as an ordinary creditor when 
the firm became insolvent though the employee 
had no knowledge of the way in which the deposit 
was treated by the Bank. (Wallis aud Ayling , 
yy.) Official Assignee or Madras v. Saba- 
pathy Mudaliar. 12 M. L. T- 169 = 14 1. C. 579= 

23 M. L. J. 221. 

Father Insolvent Son's interest — Illegal 

and immoral debts of father— Duty of fudge — 
Practice— Objection by son of insolvent — Court to 
decide. 

When on the insolvency of a Hindu father, all 
the family properties are taken possession of by 
the Receiver and the minor son objects to their 
interest being taken on the ground the father's 
debts were illegal and immoral the judge ought to 
decide such questions himself and not merely call 
for a report from'the Receiver. (Das and Kuhoant 
SaJiay , 77.) Sant Prasad Singh v. Sheodut 
Sinoh. 2 P. 724=1924 P.259. 

INSOLVENCY ACT-fll and 12 Viet. C. 21). 

S. 3— Attorneys —Right of audience. 

The words “in the way of his profession • in 
S. 3 of the Insolvency Act are sufficiently wide 
to cover the exercise by attorneys in matters ipf 
insolvency except before Courts of Review or in 
jury trial, of the functions ordinarily assigned in 
litigation to advocates.” (Scott, C\ J* and 
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INSOLVENCY ACT-(1I & U Viet. C- 21), S. 5. 

Chandavarkar, J.) Advocate-General of Bom. 
bay ,lnre. 37 Bom. 464 = 19 I. C. 421 = 

15 Bom. L. R 217- 


-S. 5— “ Residence ” — Jurisdiction. 


The Respondent presented his petition at Rangoon 
for the benefit of the Insolvency Act describing 
himself as residing at No. 45 in 38th Street in 
Rangoon. Six out of his 12 creditors were 
residents of places outside Rangoon and all his 
debtors resided either at Letpadan or Thrawa. 
The property in his possession was in Letpadan 
Township and he admitted that he had been living 
and carrying on business at Letnadan for the 
past fifteen years and had come to file his Schedule 
to Rangoon. Held, that the Insolvency Com- 
missioner at Rangoon cannot entertain the 
petition, 8 C. L. R. 14, Rel. If none of 
the partners carry on business at Rangoon the 
petition of a partner asking relief from partner- 
ship debts cannot be entertained by Rangoon 

1 R 2S4 ' Dist - l Pox ‘ C • 7- and 
Hart noil, j) Subramanian Chbtty v. Pichai 

Rowther, 10 1, c. 786=4 Bur. L. T. 81. 

~ ~ S ' 'l— After acquired property -Alienation 

by in til vent bona flic and for value— Validity . 

The property moveable or immoveable, 

acquired by an inselvent after the adjudication 

order but before the final discharge, can be 

by hi ™‘ provided that the transaction 

and for value a " d ^ completed 

f! f ° ? the • mte 7 ention ofthe Officii Assignee. 
Cases reviewed. (Heats, t and Shed,, JJ 

Alim at Amao Abdul Husain v. Vbdi-ml 

Devciund.. 43 Bom. 890 = 

53 I; C. 197=21 Bom. L. R. 819. 


After acquired immoveable property of the 

ZtTx be f ! 0n ^ Official Assign* and So 

!5 h rn If" hr P?SSe f lon • f thc sarae is advers e 
for 2 ‘years ^ mS0, T ent ,s possession of it 
*or years he acquires a perfect title to th* 

property, 8 C . t>W, P. (Bakewfll J) n'u 
KRISHNA PlLUI V. NaRAIVSWaMY NaiDU. 

17 I. C. 14=12 M. L. T. 215. 


; S. Vt-Volunlary Payment— Meaning of. 

a P 8oont e .nL ,na<,e ° D dem;,nd “though it is not 

volun^,.? 43 P a y ment may be a perfectly 

by threat P STnoA a 1c Cmand unaccora P a nied 
wag in inqA^ raA( *° when the insolvent 

19 1. C. 57=15 Bom. L. R. U3. 

jLZ““ 4uI "“ 

i •»*- • 

SS ,S c Il "* , ' y .rauduLt within S. a! 

?■> 

17 q. 393 ={1912) M. W. N. 1001. 


INSOLVENT DEBTORS ACT (11 and 12 Viet 

C. 12), S. 49. 

— S. 31 — Auction Sale by Official Assignee— 

Offer not disclosed to avoid competition— High Court 
when can interfere. * 

Where the price offered at an auction sale 
held by the Official Assignee is not disclosed to 
avoid competition, the sale, though made by 
the Official Assignee and confirmed by the 
Commissioner is liable to be set aside at the 
instance of persons offering higher price. The 
High Court can interfere and cancel such a 
sale only when it has not become complete 
il/miro and Abdur Rahim, JJ.) The South 
Indu Industrial, Ltd. v. The Off.cial 
Assignee of Madras. 

11 1. C. 878-0911) 1M. W. N. 367. 


“ ; S. 73 —Appeal Limitation Expiry of 

lime curing v.ication— Effect. J 

An appeal against an order in Insolvency 
proceedings filed on the reopening day of the 
High Court is not barred if the month's time 
fixed is Section 73 had expired within thc vaca- 
21 22 *1. 170 ; 23 M. 339, f 0 u 

[Walhs and Ay ling, JJ.) Official Assignee op 
Madras v. Sabapathy Mudauar. ° P 

12 M. L. T. 169 = 14 I. C.579 = 
23 M. L. J. 221. 

S. Insolvent absent— Judgment. 

duC notice bein 8 served by the 
Official Assignee.™ insolvent refused to appear at 

•firs s&srssr Tirs”? 

^SOLVENT DEBTORS ACT (11 and 12 Viet. 

b. 1Z.) 

Insolvency Court— Powers of, to deal with 

„ 1 j’t 

An Insolvency Court in British India can 

inclu? Ue a^ nSrClating to Insolvency proceedings 
including the question whether there was* 
fraudulent transfer of any orooertv nnH „ 
who has submitted to the P ju rtsdktion of^n? 
such court cannot raise a plea in another 
that the transfer was fraudulent and void eav^i 

„ 242 P- W. R. I9ia 

v.nt^ff~ MUlUal ‘"to-Cost, due by Inset- 

hA Pet ‘. H0, l ing creditor cannot set off costa Hu* 
by him to the insolvent against hia 8 

and Sankaran Nair 7 ) Ka»»v jl» ^ 

KANACHlRaM.au f ’ K * RRY M-MWIAH O. 


_ - W, 

17 I. C. 164. 


enforce award - oJcYj Assignee If 7"*"** *° 

toZ7iZlZgJ tti,ion mJ * 

cfSerTnS 
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INSOLVENT DEBTORS ACT (11 and 12 Viet. 
C. 12), S. 50. 


and the insolvency of a party or the issue of a 
vesting order docs not revoke the submission. 
In such a case the Official Assignee is not a 
necessary party. The institution of proceedings 
for the enforcement of an award subsequent to 
the passing of the vesting order is not barred 
when the claim of the appellant is not included 
in the debtor’s schedule. ( Crouch , A . y. C.) 
James F.e.lav * Co. g. L R t 


Ss. 50 and 51— Court's power to make 

order lo apply to particular debts. 

The court passed an order under S. 51 adjudging 
that the insolvent be entitled to his personal dis- 
charge except for two specified sums and that for 
those debts he be discharged when he shall have 
been in custody of each of the respective creditors 
for 6 months. It was contended that he must be 
dealt with under S. 50. Held that there were 
grounds for oassing an order under S. 51 and the 
court could make an order to apply to such debts 
as it thought fit. ( Hartnoll . O. C. J. and T womey. 
y.) G,»«*Co.. ! JK« I » 4l », VLT ^ m 


INSPECTION— Of documents. 

SeeC. p. CODE, O. 11. 

INSTALMENT BOND. 

Sec (1) Deed, Construction. 

(2) Lim. Act, Art. 74. 

INSTALMENT DECREE. 

See (1) C. P. Code. O. 20, R. 11. 

(2) Lim. Act Art, 182. 

INSTROKE. 

See (1) Lxndlord and Tenant— Mines and 
Minerals. 

(2) Mines and Minerals. 

INSTRUCTIONS. 

See Legal Practitioner. 

INSTRUMENT. 

See Deed. 

INSTRUMENTS OF TITLE. 

See Contract Act, Ss. 108, 130, etc. 


INSURANCE. 

Damage — Increase during possession of 

Insurer— Liability of Insurance Company. 

A provision in a policy of Fire insurance in 
virtue of which the Company takes and holds 
possession of premises damaged by fire is for the 

purpose of enabling it to minim.se the damage 

does so in its own interest in orJer to ^ 

its loss and not because it .s unde ir a .duty* > the 
assured. Its powers are of the nature of a pnvelege 
,o do that which is most for . t. benefit under the 
circumstances so as to reduce the loss. When the 
Company has thus taken possession and done 
whTt in its own opinion was wisest to minimise 
the damage it cannot say that the actual damage 
shown at the (Lite of giving U PP 0S ^ 3, °^ 
owner ia not the consequence of the Qrc, Damage 


INSURANCE. 

done by the water employed to extinguish the Are 
being within the loss insured, any increase to that 
damage by reason of injury to machinery by water 
being allowed to remain in the premises, while the 
property is under the care of the insurer must be 
borne by them. (Lord Moulton.) Ahmed Bhoy v. 
Bombay Fire and Marine Insurance Co., Ltd. 

37 Bom. 183 = 40 I. A. 10 = 13 M, L- T. 11= 
11 A. L. J. 42 = 15 Bom. L. R. 19 = 
(1913) M. W. N. 64 = 17 C. W. N. 269 = 
17 C. L. J. 154 = 17 L C. 755= 
24 M. L. J. 328 (P. C.). 

Under-writer — Duty of Policy-holder— 

Right of. 

Where the money is in the hands of a third 
person, the assured must be paid the total loss. 
The under writers must pay the total loss and 
they will then take all such steps to get all 

proceeds from the hands of third parties, as 

the assured himself could have taken, In 

case of total loss the policy-holder has only to 
give intimation of the loss at the earliest possible 
opportunity to the insurer and then he can claim 
money payable under the policy. When an 

insurance policy is entered into according to the 
local custom prevailing in the sea port town of 
Cutoh Mandvi and the cargo insured is totally 
lost on a foreign coast, a claim on the policy can 
be established without producing a 1 Mahajans 
Majur.” The custom requiring the production 
of a Mahajans Majur as a condition precedent to 
making a claim under a policy is vague, indefinite 
and unreasonable and cannot therefore be bind- 
ing. ( Davar , J.) Kanji Dwarakdas v. HaridaS 
Turusiiotam. 36 Bom- 484 = 12 I. C. 897 = 

13 Bom. L. R. 1211. 


Condition in policy that if claim is not 

brought uithin a certain time policy would be for- 
ftited is valid . 

A clause in a policy of insurance that if on a 
claim being rejected, a suit is not filed within 3 
months, the benefit under the policy would be 
lost does not offend against Ss. 28 and 23 of the 
Contract Act and hence is perfectly valid. 
(Greaves and HuckUvtd , yy>) Giridharilal 
Hanumanbux v. Eagle Star and British Domi- 
nions Insurance Co. Ltd. 27 ^924 Cal 188 


■Contract— Good faith— Disclosure of 


naterial fact necessary. 

As insurance contracts are based on utmost 
rood faith there is a duty to disclose to the in- 
surer all facts known to the assured and likely 
o influence him in fixing premium. Where the 
issured had information at the time of applf 
ration for insurance that his stock of jute may 
>c set fire to, by an incendiary but diJ not in- 
form the insurers the reason of the insurance, 
this non-disclosure discharges the liability of 
the insurers. There is no obligation to 
facts known to the insurer or which he mig 
know on slight enquiry. 

Imperial Pressing Company v. British Lrown 

Assurance Corporat.on.Lo. a CaL 531, 
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Damage — Reduction of— Insurer paying 

full indemnities— Right to benefit accruing subse- 
quently to the assured— Suit, form of . 

The general principle is that anything by which 
the loss sustained by the assured is reduced or 
diminished, reduces the amount* which the 
insurer is to pay. If the insurer has paid the 
full amount and anything which diminishes the 
loss afterwards comes to the hands of the person 
to whom he has paid it, the insurer is in equity 
entitled to be recouped by having that amount 
paid to him. So a suit to enforce such benefit 
ought to be in name of assured. (Jenkins, C. J. 
an l Woodroffe, J.) British Fme and Marine 
Insurancr Co. v. India Gf.ngral Navigation and 
Ry. Co., Ld. 33 Cal. 28=9 I. C. 364 = 

15 C. W. N. 226. 


^Naming of beneficiary in the policy —Effect 


of. 

Where thfe husband of a lady supplied the pre- 
mia but the name of the step son of the lady was 
put as the person to whom the insurance amount 
was to be given, the amount belongs to the son and 
not to the husband even assuming that the princi- 
ple of benami transactions were applicable to such 
a case. (S/tadi Lai. C. J. and Martinsau, J ) 
Matin v. Mahomed Matin. 1922 Lah. 145. 

— Lapse of policy —Surf for refund of premia 

Paid , i f lies . 

Where under the rules of an Insurance Co., a 
policy lapses on default of payment of premia, it is 
not open to a defaulting policy-holder to recover 
the premia actually paid. But if such a rule is 
made after the policy-holder’s assurance was 
effected and completed, the rule will not affect 
that insurance, and the policy-holder might recover 
the premia paid by him. Cases discussed. (Sesha- 
gtn Atyar atul Moore , JJ.) Thb Tanjore Life 
Assurance Co., Ltd. v. Kuppanna Rao. 

^ 3=38M L - J - 135 = 

11L.W. 584*55 I. C 660 = 

(1920) M W. N. 441. 


Contract— Conditio I precedent — Non-ful- 
filment— Liability — Contractual limitations — 
Extension of . 

Where the conditions printed on the back of a 
policy of fire insurance, are conditions precedent 
to the attaching of any liability of the company, 

‘ a K wful '• a ® , . a ! n > unJcr ‘he policy without 
fulfilling those condihons must fail. The contrac- 
tual limitation in an insurance policy will not be 

oriaon e ^ n . t , hC M r ° Und ,hat ,hc assured was in 
prison and unable to perform the conditions 

Sea anu'rTJp , HlN0 Nam Hip 1488 »•' Thb Batavia 
oka anu Fire Insurance Company 

6 L.B.R133=18I. 0.476 = 
5 Bar. L. T. 298. 

: Fire. 


suU-J^T f 1 **” -Condition Precedent to 
Right iJ’sT °/ claim by Insurance company- 

A policy of 'fire-insurance provided that if h 

the ,ra ins Va3 madc Undec the P°' ic V and rejected by 
the insurance company and a suit was not cnJ 

nj?nced wjthio three months after such rejection 

all. b^ffit under the policy would be forfeited. 

VoL UI C. D.-86 ^ 


INSURANCE-Life. 

There was also a clause to the effect thaX if any 
difference arose as to the amount of aoy loss or 
damage such difference should indepsndently of 
all other questions be referreJ to arbitration and 
that it should be a condition precedent to any 
right of action upon the policy. Plaintiffs sued 
for damages from the insurance company in res- 
pect of the destruction of their goods by lire, 
The trial court found that the deft company 
had rejected the claim and that the suit was 
therefore competent. The court also stayed the 
suit and referred the parties to arbitration. Held 
that the rejection of the claim by the company 
gave the plaintiffs a right of action within three 
months after the date of rejection. The plaintiffs 
had a right to sue to have the question of the 
propriety of the rejection decided and it was only 
in the event of that question being decided in 
favour of the plaintiffs that the amount of loss or 
damage should be ascertained. The suit should 
therefore be heard in the ordinary course* (A/or- 
leod, C. J. and C'Ump , J.) The EvGle Star and 
British Dominions Insurance Co. v. Dinanath. 

47 Bom 503=25 Bom. L. E. 164 = 1923 Bom. 249. 


Insurance — Mortgage of insured property 


Liability of insurer to mortgagee — Notice, 

Where the o.vner of a mill insures it against 
fire, and subsequently mortgages it to a third per- 
son and the mill and the premises are destroyed 
by fire, the insurance company is not liable to 
indemnify the mortgagees against the loss. The 
contract is one to indemnify the insured and not 
any other person between whom and the company 
there was no privity of contract. To entitle the 
mortgagees to any claim on the policy there must 
be a covenant not only to insure but to insure for 
the benefit of the mortgagees or to apply the policy 
money in reinstatement or otherwise for the 
benefit of the mortgage or an assignment of the 
policy taken* In the absence of any such covenant 
or assignment of the policy the mortgagee cannot 
claim anything against the insurer. The right of 
the mortgagee was to bring the mortgaged pro* 
perty to sale or in the event of its alienation by 
the. mortgagor to follow it into the hands of a 
purchaser. If the insurance company sold the 
remnants of the machinery, etc. after the fire 
under the terms of the policy, then, tho contract 
of insurance being one of indemnity, any salvage 
belonging to the insurers is prpsumed under such 
circumstances, to have been abandoned any any- 
thing that remains of the property belonging to 
the insurers to reimburse themselves so far as 
they can by selling the salvage fop what it will 
fetch. (Robinson, C. J. and Man tg Kin, J.) P. V. 
Ohetty F*rm v. \Jotor Union Insurance Company. 

1L. B. R. 294 = 1 Bur. L. J. 28 = 1923 Rang. 9. 

Life. 


— —Agent tow »0 rights to receive commits jo 

after dismissal from service. 

An agent of life assurance company cannc 
after he is dismissed from service claim con 
mission for subsequent premia paid by customer 
secured by him. (Sadasiva Aiyar and Napier. JJ 
Empire of India Lit* Assurance Co., Lti 
Bombay v. Nanu Aiyar. . . . 44 ‘ 

11920) W. W- l.'c. 7 69^9 



1363 


CIVIL DIGEST, 1911—1923. 


1361 


INSURANCE-Life. 

- Doctrine of — Advancement — Policy for 

benefit of icife and children. 

Where a policy of insurance by a person pur- 
ports to be for the benefit of his wife anJ 
children, the presumptioa of advancement by 
way of gift in favour of the daughter cannot arise. 
( White, C. J . t Sank at an Nail and Tyabji , JJ.) 
POKKLNURI V . KaKARAPARTI. 

37 Mad. 483 = 25 M. L. J. 65 = 
(1913) M. W. N. 637 = 20 I. C. 934 = 
14 M.L. T. 363 (F. B.) 

Contract — Refusal to accept premium — 

Remedy of insured. 

Once the insurer refuses to accept the premium 
the insured can sue him for damages or can 
dissolve the contract as the refusal is a continu- 
ing one. tTicomey and Ormoid , J J .) Shanghai 
Life Insurance Co., Ltd. v. .Mrs. Hellen 
Constance Brown. 32 I . C. 534 = 

9 Bor. L. T- 43. 

Marine. 

" Perils of the Sea meaning of. 

Perils of sea ’ refers only to fortuitous acci- 
dents or casualties of the sea. They do not 
include the action of the wind and the waves. 
V Chaudhuri , J.) Stewart v. New Zealand 
Insurance Co., Ltd. 17 I. C. 188 = 

16 C. W. N. 991. 

■ ■ Warranty— Construction of— 14 Warranted 

no recourse against carriers M — Meaning'of. 

Held that these words were inserted to affect 
the insurance Co. with notice of any contract 
limiting the liability of the carriers and docs 
not amount to relinquishment of claims even in 
respect of risks not exempted according to the 
contract of carriage. (Jenkins, C. J. and 
Woodroffe , J.) British and Foreign Marine 
Insurance Co. v. India General Navigation and 
Ry. Co., Ld. 38 Cal. 28=9 1. C. 364 = 

15 C. W. N. 226. 

- 

Risk Note — Construction of —Company , 

liability of. 

A clause in a marine insurance policy for in- 
surance of goods until landed includes the risk 
of craft to and from the ship and therefore 
impliedly excludes risk to such craft when 
employed in a voyage other than one either to 
or from the ship. (Pawcett, A. J . C.) Tyabji v. 
South British Insurance Co. 

42 I. C. 636 = 11 S. L. R. L 

Covering note . 

A covering note by an Insurance agent is a 
mere contract to issue policy on receipt of 
premium before the vessel leaves the harbour. 
If goods are lost the owner should at once pay 
the premium and demand the policy. There is 
no local trading custom in Karachi that after 
loss of goods on the return journey the shipper 
can, by paying a special premium, demand a 
policy covering such journey. ( Crouch , A. J. C.) 
Latip Ali Fadoo Alidina v. Royal Exchange 

Corporation. 32 I. C. 540 = 9 S. L. R. 116. 


INTEREST— Arrears of rent. 

INSURANCE COMPANY. 

Liability. 

An Insurance company is liable to pay to an 
incumbrancer by deposit of the policy and a 
company who- have issued policy containing the 
condition as to liability for payment on proof of 
title to poicy can refuse to make payment if 
the policy is not produced except on a complete 
indemnity. (Scott, C. J. and Batchelor, J), 
VlSWANATH V. MULRAJ. 11 I. C. 964 = 

13 Bom L. R. 590. 
• Incorporation— Act V of 1912. 

An insurance company incorporated under the 
Companies Act with a share capital divided into 
shares is not a provident insurance society 
under Act V of 1912. ( Fletcher , J.) Oriental 
Government Security Life Assurance C0.7 Ltd. 
v. Oriental Assurance Co., Ltd. 

21 1. C. 253=40 Cal. 570. 
INTENTION. ’ : ■/; 

See (1) Contract. 

(2) Deed— Construction. 

(3) Interpretation of Statutes. . 

(4) Tort. 

INTEREST. * * * . 

See also (1) C. P. Code, S. 31, 0. 34, Rr. 2 to 7. 

(2) Contract Act, Ss. 73 and 94. ... 

(3) Damages. 

Arrears of rent. 

Basis of claim. 

Cessation of. 

Compound interest. 

Contract to pay. 

Damages for Breach of contract. 
Damdupat. 

Delay in suit. 

Execution proceedings. 

Mercantile dealings. 

Money claim. 

Money detained wrongfully. 

Money not accounted for. 

Partnership. 

Period for which payable. 

Post diem. 

Rate of. 

Suspension of. 

Unliquidated sums. 

Arrears of rent. 

Arrears of rent. 

The rate of interest on a stale claim for arrears 
of rent is only 6 per cent. When there is no 
period fixed for payment nor a demand for the 
payment of interest nor any definite or specific 
contract to the effect that interest should be paid 
on arrears of rent it is not rightful to claim the 
same. 26 A. 299; 20 M. 481 ; 26 C. 955, Foil. 
(Spencer and Seshagiri Aiyar, JJ .) Nanu Nair v. 
Kantan Ashta Moorthi. 29 M. L. J. 772= 

29 I. C. 386=2 L. W. 509. 

- - ■ - Arrears of rent — Contract Act t S . 73. 

Interest may he awarded on arrears of rent as 
damages under S. 73 of the Contract Act. 
(Kanhai va Lal % A. J. C.) Sheikh Kjfayat Ullar 
t>. Kaja Protas. 7 - 21 1. C. 82. 



1866 


ibeh CIVIL DIGEST, 1011—1923. 


INTEREST— Basis of claim- 


Basis of claim- 

•Bash of claim — Contract or Statute. 


The right to interest depends on contract ex- 
press or implied or on some rule of law allow- 
ing it. (Lord Sumner.) Lala Kalyan Das v. 
Sheikh Maqbul Ahmad. 40 All. 497 = 

46 I. C. 548 = 22 C. W. N 866 = 
35 M. L. J. 169=20 Bom. L. R. 864 = 
16 A. L. J. 693 = 5 P. L. W. 159 = 
28 C. L. J. 181=8 L. W. 179 = 
(1918) M. W. N. 535=24 M. L. T. 110 (P. C.). 

Basis of claim — Interest by way of dama • 


S ts. 

Interest could not be awarded by way of 
damages leaving the special provisions of the 
Interest Act. (Fawcett, J.) Alice M. Campbell 
v. Williams Chard and Co. 

25 Bom. L. R. 837 =1924 Bom. 131. 


Basis of claim — Unpaid purchase-money— 

Purchaser taking possession of properly sold — 
Purchaser bound to pay interest on unpaid Purchase- 
money from the dale he takes possession. 

It is a principle of equity, quite independent 
of the provisions of the Transfer of Property 
Act, 188^, that where one party to a contract of 
sale enters into possession of the property before 
the whole price has been paid, he is ordinarily 
liable to pay interest on the unpaid purchase- 
money from the date when he enters into pos- 
session. (Macleol, C. J . and Shah, J.) Pandu- 
rano v . Mahadeo. 64 I. C. 492 = 

23 Bom. L. R. 1000. 

— Basis of claim— Interest not to be allowed 

if no demand made . 

In the absence of an express agreement to pay 
interest or a written demand or notice that 
interest would be charged under the provisions of 
Act XXXI I of 1839, the claim as to interest cannot 
be entertained. (Moti S igar , J.) Dbs Raj Sawhuny 
v. Frays Motor Works. 1923 Lah. 302 (1). • 


Basis of claim— Power of High Court to 

give relUj— English Law. 

Indian Law docs not recognise the English 
principle of equity which gives relief to a debtor 
whenever a court considers a rate of interest 
•Unduly high. For obtaining relief the debtor must 
ibring himself within the four corners of S. 1<> of the 
Coairact Act. (Ooj and Adams, JJ.) Chota Nagpur 
Bankino Association Ltd, v. Bhaowat Bunrai. 

IP, 263=1922 P.491.; 

• — ■ Basis of claim — Mining venture — Net * 
Profits— Inter est on money invested in the venture. 

j Where net;profits of a venture are to be found; 
a capitalist is not entitled to interest on the money • 
invested as he must be taken to have embarked 
upon the venture expecting a larger profit than 
by any other investment. (Hartnoll, O. C, J ) I 
<vidTwomey t J.) Matilda Brown v . Francis,. 

. 14 1. C. 628 =5 Bur, L. T. 15. i 

Cessation of. j 

Cessation of— Creditor's act— Effect of. j 

'•‘No interest can be recovered fqr the period ! 
‘^debtor was unable to pay* on account of; 


INTEREST— Compound interest , . . ■ r . ; 

creditor’s act. (Mookerjee and Ntwbould,- JJ.) 
Gopeshwar Shah v. Jadap Chandra. •: . A 

43 Cal. 632=22 C. LJ. 352=32 I. C- 537 = 

20 C. W. N. 689. 

■ Cessation of— Legal teniicr. 

Interest payable by terms of a contract,. _ru03 
up to the date of payment or legal tender. 
(White, C. J . and Ay tin <r, J .) Lal BatCHA 
Sahib v. Arcot Narayavaswamy Mudaliar. 

121. C. 502 = 34 Mad. 320. 

Cessation of — Money borrowed left in 

deposit with lender — Effect — Interest if payable. 

If a person takes a loan on interest and leaves 
the amouQt borrowed with the lender as r a dc* 
posit without interest, to be drawn on as he may 
require, the interest payable on the agreementof 
loan does not cease to run. The mere fact that 
a borrower does not require the money and, 
therefore, does not demand it for a long time and 
that the lender is himself able to use it during 
that time can make no difference on the lender’s 
right to charge interest on the loan. (Kotwdl, 
A. J. C.) Bapu Linghappa v. Ratan Lal. 

1923 Nag. 85. 

Compound Interest. 

. • * * i 

— Compound interest — Contract , to pay- 

inference from accounts . 

An agreement to pay compound interest can 
be reasonably inferred from the fact that the 
debtor has accepted without any objection, 
accounts which contain clear entries of com- 
pound interest. (Mean, C. J. and Banerjee , J t ) 
Uhagnvan Baksh v. Damodarji Josh i. 

42 All. 230 = 59 I. C. 20=18 A. L. J. 100. 

* Compound interest— Stipulation for. 

Where a bond contained a provision for pay- 
ment of interest at Rs. 1-9 0 per month every 
six months and there was a further provision 
for compound interest once every 6 months if 
default was made in the payment of interest, it 
was held that the rate was Rs. 1-9-0 per cent, 
per month. (Stephen and Richardson , JJ.) . Indro 
Deb Das t;. Azizur Raha.man Sarkar. • 

171. C. 9 = 16 C. W. N. 957. 

— Compound interest— What is. •' 

A compound interest is not interest on in- 
terest but it is interest on a sum or sums which 
were interest, but which on default at once 
became capital. (Johnstone and Shah Din , JJ.) 
Sham Sundar v. Harbans Singh. 

71 P.R. 1915 = 13 P. L. R. 1916= 
30 1. C. 517=109 P. W. R. 1915. 

Compound interest — Presumption. 

There is no presumption that a person owing 
money, must be deemed, to have consented to 
pay compound interest ss it is not the ordinary 
incident of borrowing. (U^aUis, Offg . C. j . and 
Seshagiri Iyer , J.) ThaithOttathil v. Ra.Ma- 
chandra. 26 I. C. 124=16 M. L. T. 478. 

— Compound interest— Agreement to pay, if 

can be. implied in case of— Further charge . 

Agreement to p*y compound interest , ; ia the 
mortgage deed is qqt necessarily implied , 
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INTEREST— Contract to pay. 

case of a further charge. (Kanhaiya Lai, A.J.C.) 
Harihar Durr t\ Mahwa Prasad. 

7 0. L. J. 467=57 I. C. 599 = 
2 U. P. L. R. (J. C.) 143. 

Contract to pay. 

" Contract to pay— Absence of. 

Where no interest is stipulated for in a 
mortgage document no interest is recoverable. 
(Holmwood and Chapman , JJ.) Makijul A u v. Ali 
Ahmad. 18 I. C. 80 =40 Cal. 514. 

■ - Contract to pav—Ahsnee of— Effect. 

Where money has been advanced without an 
express agreement to pay interest, the creditor 
can claim damages in lieu of interest. 18 A. 240; 
5 C. W. N. 356; 2i C. 955; 17 A. 511; 26 A. 
299; 15 C. L. J. 684. If a debtor voluntarily 
agrees to payinteicst or damages on sums used 
or retained, he cannot contend that the 
agreement to pay such interest was without con- 
sideration* (Mooktrjce and Beachcrof t, JJ) 
Ramjiban v. Dhiku Singh. 16 I. C. 246 = 

16 C. L. J. 264. 

‘ 1 ■ ■ Contract to fay — Suit on accounts. 

In a suit on accounts where there is no agree- 
ment relating to interest and where no notice had 
been given that interest would be charged no inter- 
est is chargeable cither under the Interest Act 
or as damages under S. 73 of the Contract Act. 
(Abdul Raoof and Harrison, JJ.) Ran jit Singh 
v. Karim Baksh. 1922 L. 475. 

— Contract to fay — Absence of— Delay in 
bringing suit — Effect of. 

In the absence of an agreement to pay inte- 
rest, a creditor is entitled to a reasonable rate 
of interest and delay in bringing a suit is no 
ground for refusing interest. {Wilber force, J.) 
Ladha Ram Wadhawa Ram v. Muhammad. 

59 I. C. 708. 

— ■ — ■ — Contract to pay — Mortgagee given choice to 
claim interest or to enter into possession. 

A mortgage-deed definitely provided that in- 
terest shall be payable to the mortgagee until 
he obtained possession of the property and that 
he may instead of taking possession when his 
right to demand possession accrues, continue to 
charge interest. Held, the mortgagee can claim 
interest until he obtains possession or realises 
the sums due to him from the mortgagor. 54 
W. R. 293 Foil. (Reid, C. J. and Rattigan, J.) 
Nanak Chand v. Muhammad Afzal. 

33 P. R. 1913 = 11 P. L. R. 1913 = 
16 I. C. 950 = 279 P. W.R. 1912. 

— Contract to pay— Evidence. 

An entry in the books of Sahaukar and 
the broker would not be sufficient evidence of a 
written agreement between the parties as to 
interest. (Rattigan and Shah Din, JJ.) 
Kishorb Chand v. Gudattk Mal. 

62 P. R. 1911 = 165 P. L. R. 1911 = 
101. C. 315 = 162 P. W.R. 1911. 

— Contract to pay— Absence of— Effect. 

There being no stipulation for payment of 
interest »Pcr due date, interest can only be 


INTEREST— Damdupat. ‘ •. I 

given as damages for the period of six years 
preceding the suit. 19 A. 39, P. C., Dist. 17 A. 
511, P. C. t Foil. (Sharfuddin and Roe, JJ.) 
Gita Prasad Singh v, Ragho Singh. 

40 I. C. 809 = IP. L.W. 777. 

Damages. 

* Damages for breach of contract . 

The award of interest on the amount of dama- 
ges so calculated for breach of contract from the 
date of breach is illegal. 31 M. 250; 21 I. C. 543 ; 
SI M. 95 Foil, ( Ayliug and Hannay, JJ j 
Kavutu Purananandam. v. Lakshminarasimha 
Charyalu. 26 I. C. 429. 

Damdupat. 

Damdupat— Capitalisation of interest. 

The rule of damdupat requires that ithc interest 
in the course of one transaction shaU not exceed 
the principal. But it does not prevent an agree- 
ment between the debtor and the creditor to 
capitalize interest at a stage when the interest 
does not exceed the principal, e. g., at the end 
of every 3 years. (Scott, C. J. and Shah, J.) 
Khimji v. Chunilal. 51 1. C. 353 = 

21 Bom. L. R. 419. 

Damdupat — Applicability to morteaees 
under the T. P. Act. 

The rule of Damdupat applies to mortgages 
under the Transfer of Property Act. The Cal- 
cutta High Court has uniformly applied the rule 
of Damdupat as between Hindus in mortgage 
cases. (Chaudhuri J.) Kun.ia Lal Banerji v. 
Narsamua Dadi. 42 Cal 826 = 31 1. C. 6 = 

20 C. W. N. no 

Damdupat — Rule of — Contract — Applica 
bihty of the rule. 

The rule of damdupat applies as a matter of 
contract between Hindus and has nothing to do 
with decree of court after the matter has passed 
from the realm of contract to that of judgment. 
The rule is not applicable if default is made by 
the mortgagor in payment of the principal, 
interest and costs after the day appointed for 
payment by the court. 33 C. 1269, Rel. ; 21 C. 
640 Not Foil ( Plitcher , J.) Nanda Lal Roy v. 
Dhirendra Nath. 21 I. C. 974 = 40 Cal. 710 . 

Damdupat — Rule of — Decree on mortgage. 

The rule of damdupat applies so long as the 
relation of debtor and creditor exists but not 
when the contractual relation has come to an end 
by reason of a decree. 40 Cal. 710 : 33 Cal. 1269, 
Foil. (Kotval, A.J. C.) Narayan v. Nathmal. 

17 N.L R. 200=1922 Nag. 155. 

Damdupat — Applicability to mortgage con- 
tracts — Berar. 

In Berar the rule of damdupat applies to all 
debt cases including mortgage contracts. ( Stan- 
yon, A. J. C.) Jairam v. Dedidayal Suraj 
Prasad. 46 I. C. 789. 

Damdupat, rule of— Applicability — 

fructuary mortgage. 

The principle of damdupat does not apply when 
once the usufructuary mortgagee has been put in 
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INTEREST— Damdutfat- 

possession even as regards interest between the 
date of the mortgage and the date of possession 
given to him- 24 B. 114, Foil. ( Pritieaux , O. 
A. y. C.) Panouhi v. Pandijc 32 I. C. 231 3 

12N.L.R. 1. 


drtree. 


■Damdupat — Mortgage — Interest after 


The rule of damdupat. which is nothing snore 
than a rule of limitation having a religious 
origin, is not abrogated by the T. P. Act or by 
C. P. Code, O. 34, Rr. 2 and 4. A mortgagor is, 
therefore, entitled to the benefit of the rule, 
26 M. 662 Diss. The words " interest on mort- 
gage *’ refer to the rate of interest provided by the 
mortgage if it be a rate to which a valid legal 
objection cannot ba taken. Thcrulcofdamdup.it 
applies to interest after decree. I B. 577 ; 21 
C. 840 Foil. (C roue h t A . J . C.) As an and v. Tul- 
sanbai. 15 1. C. 824 = 5 S. L. R. 245. 

Delay in Suit. 


Delay in suit , 


Delay in filing suit is by itself not sufficient to 
disentitle a party to interest on a barred debt 
acknowledged under S. 25, Contract Act. (Scoff 
Smith and Broadway t JJ.) Bhagwan Singh 
v. Munshi Ram. 66 P. R. 1917 = 

•41 1. 0.915 = 135 P. W. R. 1917. 


■Delay in suit— If ground for refusal . 


Merc delay in suing is not a sufficient reason 
for not allowing a mortgagee, interest at the 
stipulated rate, t Johnstone and Hatligan , JJ .) 
Ahmed Khan v . Ratan Chand. 

50 P. R. 1012=13 I. C. 639 = 53 P. W. R. 1912 = 

100 P. L. R. 1912. 


•Delay intuit. 


Where the document was silent as to interest 
and B waited for several years without taking 
steps to recover the amount of his advance on 
the failure of defendant to carry out the contract 
and so he was not equitably entitled to interest 
< Kaisingtjti , J ) Dharam Singh v. Au Mard. 

6P.L. R. 1912 = 121. C. 616 = 
219 P. W. R. 1911. 

Execution Proceedings. 

— Execution proceedings— Decree si lent as to 

interest. < . 

Where a decree grants mesne profits but is silent 
as to the interest the executing court has power 

-i°i/ a ,'T arU ’ n,erest at cou « «^tc of 6 per cent 
Walsh and Stuart, yy .) Lalta Prasad a. Shr, 

Ganbshji. 20 A. L. J. 348= 1922 A. 117. 

Mercantile Dealings. 

Mercantile dealings. 

VB.NKATACH ALLAPATHY. J C 673 

Money Claim. 

■Money claim— Forbearance to sue. 


• # 

.Where in respect of a money claim (>■ „ 
dower), there has been a forbearance, «, , U 1 


INTEREST— Money detained Wrongfully. 

compensation by way of interest can be allowed, 
[Lord Parker.) Hamira Bibi v. Zuhaida Bibi. 

38 All. 581 = 36 I. C. 87 = 14 A. L. J. 1055 = 
21 C. W. N. 1 = 18 Bom- L. R. 999 = 
31 M. L. J. 799 = 20 M. L. T. 505 = 
4 L. W- 602 = 11916) 2 M. W. N. 551 = 
IP. L. W. 57 = 25 G. L J. 517 = 
43 I. A. 294 (P. C.). 


Money claim. 


On a mere money claim interest cannot be 
allowed by way of damages in the absence of 
demand or a provision in the contract of the 
parties. 3S A. 531 (P. C.) Dist. (Sadasiva Aiyar 
an t Phillips , J J .) Vasuoeva Mudaliar v. Velappa 
Nadar. (1917) M. W N 779- 

45 I. C. 401 = 6 L. W. 717 = 22 M. L T 512. 

Money Detained Wrongfully. 

Moneys eUtaintd wrongfully — Money 

received by agent. 

A principal is not entitled to interest on 
moneys received by an agent from customers in 
the absence of a contract to the contrary. Such 
interest cannot be awarded under the general law 
under the Interest Act or as damages. {Pi«*ott 
and Walsh, JJ.) Lalma v. Ohntamam. ' ^ 

41 All. 254 = 49 1.0.696 = 
17 A. L. J. 169. 


Moneys detained wrongfully— Suit by eo- 

sharer against Lambardar for profits. 

In a suit by a co-sharer against a lambardar for 
profits the plff. would ordinarily be entitled to 
interest and the burden is on the lambardar to 
prove exemption from liability to pav interest 
[Richards, C. 7- and Banerji, y.) Abdul G»1Tv. 
Abdul Majid 13 j q 116 


——Moneys detained wrongfully — Contract 

A fl| O. /Ot* 

A creditor, if not entitled to any interest under 
the Interest Act, is not debarred from claiming 
interest by way of damages under S. 73 of the 
Contract Act if the creditor proves actual loss 2fi 
Cal. 955 ,965) Roll. Intent by way of damages 
is not recoverable for a mere wrongful detention 
of an ordinary debt. 27 Cal. 8l4, Roll. (Walmslty 
and Shamsul Huda, yy.) Prasunna t>. GoPal Lal 

55 I. C. 737=31 C. L. J. 

• " Money detained wrongfully , 

It is open to a court to award damages for 
money wrongfully detained though interest is not 
claimable either under the Contract Act or the 
Interest Act. ( Chatterjce and Smither, yy.) Kuktra 
Mohanpoddar v. Aswa.ni Kumar Shah. 

45 I. C. 667=22 C..W. N. 488. 


—Moneys detained wrongfully — Arrears of 
mahkana. * 

Although interest on arrears of malikana cannot 
be claimed under the provisions of the Interest 
Act, because the sum <\hi6h the plff. seeks to 
recover ,s not due under a written instrument 
nor has there been a demand of payment In 
writing, yet it is open to the court to make a 
decree, for damages, for wrongful detentipn of the 
plff.s money. 22 I. A. 1S9 ; 17 A. 511 j 10 A S5 : 
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INTEREST-Money detained wrongfully. 


INTEREST— Period for which payable. 


19. C. 19; 24 C. 639, Rel. (Mookerjtc and Carnduff t 
JJ .) Mohamaya Prosad v. Ram Khf.lawan. 

15 1. C. 911 = 15 C. L. J. 684. 

Money* detained wrongfully — Overdue 

payments. 

Where there is no promise to pay interest on 
overdue payments and no indication can be found 
in the evidence that any such promise is implied 
and no notices sent 'demanding interest, interest 
will not be allowed. ( Johnstone amUShadi Lai, JJ.) 
Vink ley v. Wasava Singh. 

55 P. L. R. 1915 = 28 I. C. 926 = 
50 P. W. R. 1915. 

Money detained wrongfully — Interest Act 

not applicable— Court's power to award interest— 
Equity. 

Apart from contract and the provisions of th e 
Interest Act the court can decree interest by waV 
of equitable relief fn a proper case where justice* 
equity and good conscience require it. Where 
money belonging to the plaintiff is retained by the 
defendant wrongfully and the former sues to re- 
cover the sum so retained on the basis of money 
had and received by the latter to the former s use, 
the plaintiff is entitled in equity to interest there- 
on. Per Oldfield , J.— The plaintiff s claim is sus- 
tainable under Ch. IX of the Trusts Act and 
under S. 95 of the Trusts Act the defendant 
remains subject to the same liabilities including 
the liability to pay interest as if he were a trusttc 
of the money retained by him. (Oldfield and 
Krishnan , JJ) ArunaCHallam Cheitiar v. 
B. Raja Rajeswara Setupati. 

42 M. L. J. 74 = 11921) M. W. N. 873- 
30 M. L.T. 84 = 15 L. W 63 = 

1922 Mad. 55. 


Moneys detained wrongfully — Son-payment 

on due date. 

Interest by way of damages may be awarded in 
a proper case. Non payment on due date does 
not of itself justify such an award. (Spencer and 
Krishnan , JJ.) Singaravelu Venkatasubba Rama- 
ni an v. Rajah of Venkatagiri. 

56 I C. 552 = 11 L. W. 523. 


Moneys detained wrongfully — Case not 

within Interest Act (XXXII of 1839). 


The Interest Act is not exhaustive of all claims 
to interest and it is open to the court in India to 
award interest, in a proper case, independently of 
the provisions of that Act. (Cases discussed). 
Where a Mahomcdan minor sues for the recovery 
of her share of her father's assets from her co-heirs 


who had utilised them to their own advantage, 
the plff. is entitled to simple interest at the 
ordinary rate of six per cent, per annum on the 
amount of her share of the assets from the date 
of her father’s death. (Ay ling and Seshagiri 
Aiyar. J J.) Abdul v. Hamida Beevi. 

; J 42 Mad. 661 = 36 M. L. J. 456 = 

25 M. L. T. 242 = 52 I. C.505 = 
(1919) M. W. N. 484. 


; — Moneys detained wrongfully Moneys re- 
ceived by agent — Demand. 

An agent is not liable for interest on moneys of 
principal received and retained by him in the 


absence of a demand. (Spencer and Seshagiri 
Aiyar , JJ.) Ganesa Sethuram v . Ramaswam 

Servai. 33 M. L. J. 463=6 L. W. 520= 

421. C. 219 = (1918) M. W. N. 1. 

* Moneys detained wrongfully — Mahomedan 

heir — Share of inheritance. 

The heir is entitled to interest on the property 
of his inheritance since the moment his demand 
is refused. (Sankaran Xair and Oldfield, JJ.) 
Marian Beeviammal v. Kadir Meera Sahib. 

29 I. C. 275. 

Money not accounted for. 

• Moneys not accounted for . 

A party to a suit for accounts must pay inter- 
est on sums collected but not accounted for. 
(Chatterji and Panton , JJ.) Govinda Chandra r. 
Nirri Kumar. 50 I. C. 747. 

Partnership. 

Partnership. 

Partners retaining and using assets after 
dissolution are liable for interest. (Lord Sumner.) 
Ahmed Musaiii v. Hasiiim Ebrahim. 

42 Cal. 914=42 I. A. 91 = 19 C. W. N.449= 
17 M L. T. 312 = 2 L. W. 377= 
21 C- L. J. 419 = 13 A. L. J. 540 = 
17 Bom. L. R. 432 = 29 M L J.70 = 
28 I. C. 7 10 = (1915) M. W. N. 485 (P. C.). 

Partnership — Right of partners. 

No interest is generally allowed between part- 
ners without an express stipulation to that 
effect or custom allowing it. If a partner 
advances money beyond what he has promised, 
he is entitled to interest subject to any agree- 
ment between them. (Mookerjee and Roe , JJ.) 
Govinda Chandra Basak v . Hiridas Basak. 

23 C. L. J. 148 = 35 1. C. 48= 
20 C. W. N. 634. 


Partnership — Dealing -with assets by sur- 
viving partners — Accounts. 

If on the death of a partner his representative- 
in-intcrcst claims his share of the profits accrued 
after his death in respect of his capital and where 
an enquiry into the sales would lead to a compli- 
cated examination of the accounts, the court has’a 
discretion to allow reasonable interest in lieu of 
profits. 4 L. W. 521 Foil. (Kumaraswami Sastri , 
7.) Ramachandra Naidu v. Malang Hyath. 

431. C. 661 = 22 M. L.T. 225. 


Partnership. 


In the absence of an express or implied stipu- 
ition or trade custom to the contrary, interest is 
ayablc to the partner for money paid or advanced 
y him to the firm, beyond his contribution the 
ayment being treated not ns an increase of 
apital but rather as a »loan. ( Halifax , A. J. C.) 
Iovind v, Thakur Gajra Singh. 

64 1. C. 183=4 N. L. J. 39. 

Pfirind for which oavable. 


Perioii for which payable — Mortgage — 

Demand for pay nun t -within term. 

If the mortgagee makes a demand for pay- 
ment within the term and the mortgagor com- 
plies therewith, the mortgagee cannot insist 
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INTEREST— Period for which payable. 


INTEREST-Post diem. 


Upon payment of interest for the whole of the 
term. (Mookerjee and Beadier ift, JJ .) ProxaSH 
Chandra Ghosp: v. Hasan Bavu Bibi. 

42 Cal. 1146 = 23 I. C. 459 = 19 C. W. N. 389. i 

— Period for which payable — Redemp • , 

tioh suit Limitation — Wh.ther applicable 
in fixing interest . 

The law of limitation is not applicable to fix 
the perioJ for which interest on mortgage debt 
is payable. In a rcJemption suit, therefore, the 
mortgagee is entitled to interest for the whole 
of the perjoj of mortgage. (Sha>Ii La! and 
Broadway , JJ) Akbar Hussain v. RaGUnaxdw 
Dass. ; . 57 I. C. 318=2 U. P. L. R. (L ) 130. 

• i i • 

•Period for which payable — Provision for 
compound interest till a certain date . 

Where there is a provision for compound in- 
terest till a certain period and no provision • for 
any interest after that date the creditor is en- 
titled only to simple interest after that date. 17 
A. 511 Foil. ( Wallis , Offg . C. J. and 
Seshagiri- A,iyar t J.) Thaithottathil v. Rama- 

chandra. ' * 26 I.C. 124 = 16 M.L.T. 478. 

—Period for which payable -Pro-note payable 

on demzfid. . 

In the case of pro note payable on demand, 
interest should; be calculated from the date of 
demand and not the date of making the note. 
(Aft/fra, A. y. C.) PentaYa t>. Kp.sheorao. 

56 I: C. 249 = 16 N. L. R. 68. 


Chevis % Scott Smith , Le Rossi gnol and Broadway , 
yy.) MOT AN M>l v. Muhammad Baksh. 

4 U.P. L. R <Lah>. 55=3 Lab. 200 = 
42 P. L. R- 1922 = 1922 Lah. 254. 

Post diem — Intention of forties — Damages* - 
To ascertain whether a mortgagor on redemp 
tion is bound to pay post diem interest for the 
whole term during which the mortgage has been 
in existence, the instrument must be looked 
at as a whole and the intention of the parties 
gathered from the deed. The court held on the 
m ortgage bond in question that the mortgagor 
would be allowed redemption on payment of 
principal and interest by way of damages for six 
years prior to suit. 95 P. K. 1902, Foil. (Scott 
Smith and Dundus , J J .) Ghumanoi Lai. v. Kan- 
haiya Lal. 52 I. C. 320. 

~ Post diem— Damages — Period for which 
payable . 

Where there was mortgage deed which stated 
that it was to run for four years, but was allowed 
to go on without repayment of. the loan there- 
under, the court is entitled to award reasonable 
interest by way of compensation or damages for 
at least six years after the expiry of the term of 
the mortgage. 19 A. 39 (P. C.) Foil. (Rattigan 
and Le Rossignol JJ.) Muhammad Ismail t>. 
Gauri Prasad. 34 I. C. 916 = 24 P. R. 1916. 

Post diem— Whether payable when no agree * 

ment . 


Post Diem. 


• Post diem . 


; In a ease of mortgage where post diem interest 
is fixed and where no express stipulation for pay- 
ment of interest after due date is laid down, held 
that the general tenor implied obligation. 

„ J , ? ' 201 A. L. J. 752 = 44 A. 772=1923 A. 7. 

"Post diem— Mortgage by conditional sale — 
Stipulation for payment on a fixed day . 

Heidi that the intention of the parties to the 
mortgage was that interest at the stipulated rate 
should continue to run until actual payment 
was made. 19 A. 39 Ref. !n construing a mortgage- 
deed, the court must consider the terms of the 
corttradt enured into by the parties as a whole, 
y* n f» any undue stress on any particular 
°f thc contract and bearing in mind 

!?!^ d L" ary c *P ecta,, °ns of persons entering into 
mortgage transactions. (Pig got I and Rofique, 7 J.) 
K ALIK A P R AS j\D TBWARI V. iNAYAT HUSAIN.' 

16 I. C. 216. 


1 V ft* 


' Post diem— Mortgage by conditional sal*. 
t ^-° f _K 0r,gaB i eS comprising a stiputa- 

Up \° the date of cedempti^ y m us ; 
be implied unless there are very strong reasons 

Rau « C » mr n y - iShadi Lal ‘ a, " , Lnaurfm, 7.) 
Raw Sarah Dass 0. Mulai 4 Lah 34B-. 

;",6L. ; L.J.613^023 L L5h 3 W8. 

y*rr — rPfHt tfom. , r: ■ _ - • 

of mortgagee as 
at ■ contract 1 ntt^ (Shadi Lal, C. 7, 


Interest should be paid at the rate specified in 
the deed up to the date of thc payment on the 
mortgage debt except in a case of a contract to 
thc contrary. 77 P. R. 1898. Foil; 114 P. R. 
1901. Dist- (Rattigan and Shadi Lal , JJ.) Mota 
Singh v . Bishen Singh. 5 P. R. 1916 = 

321. 0. 821 = 23 P. W. R. 1916. 

Post diem— Mortgage— Contract ratio 

A mortgagee is entitled to get interest post diem 
for thc whole period at the stipulated rate if there 
is a provision in the deed that he is to get full 

!o! cr , CS ^. at Jx C sti P u, »* cd rate till redemption. 
[Shah Dim, /.) Thakar Das v. Nandi Bai. 

105 P. L. R. 1915 = 28 I. C. 375 = 
39 P. W. R. 1915. 

Post diem — Whethn fay able when no 

agreement— Mortgage by tondi ijnal sale. 

In thc absence of any stipulation as to post-diem 
interest after thc date fixed for payment, such 
interest is not recoverable. (Shadi Lal, 7) 
Krishna Mal #. Muhammbd Baksh. 

131 P. W. R. 1915=27 I. C. 616 = 

62 P. L. R. 1915. 

Post diem — When allowed. 


: ----- .... ..... ^ uuuwca wnere 
the mortgagee had enjoyed large profits for a 
small outlay. (Kenangton, C. J. and Bead* u 7.) 
Bulanda v. Fateh I)in. 57 P R 1QU - 

25 1.0.504=256 P L “ R 1911 

u Si lU T~ ^'gag'-Pritciprt and i a U- 

rest payable on fixed date— Interest on. 

In ‘ erest ,’ 8 payable on a mortgage bond qq 
the general promise by.thc debtor to be) UaE 
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INTEREST-Post diem. 


for interest though a definite term is fixed 
in the bond for repayment of the principal and 
interest. If the liability under the general 
undertaking to pay interest is further extended 
by what may be styled an appurtenant under- 
taking to pay interest upon arrears of interest 
and the further undertaking is found in 
the same document following the provisions for 
payment of interest, it might l>c assumed that 
the parties intended that both the principal and 
the appurtenant undertaking should apply to 
the question of liability for post diem interest. 
19 A. 39; 20 All. 171; 23 M. 453 ; II M. L. J. 
188, Foil. (Sadastva Iyer and Spencer, JJ) 
Narasimhayya v. Srimvasayya. 

52 I. C. 313=36 M. L. J. 118. 

Post diem— Mortgage. 

The mere fact that post diem interest is not 
specifically mentioned in an instrument of mort- 
gage is no reason for refusing to award the same 
or to set aside a decree awarding it, as it is more 
reasonable to ascribe to the parties the inten- 
tion of making a perfect contract, especially 
when such a contract is of a ■ very common kind 
and suitable to the ordinary expectations of 
persons entering into the transaction. 19 All. 
39 Foil. {Ay ling and Tvabji , jJ .) Malay appier 
v . Pitch ai Asari. (1915) M. W. N 203 = 

23 I. C. 195 = 2 L. W. 236. 


Post diem — Mortgage — So provision for 

payment of interest after due date— Effect of. 


In the mortgage sued no mention was made 
about the payment of interest year by year but 
after the clause relating to the payment of prin- 
cipal and imercst after due date there was no 
stipulation that interest should be payable at the 
contract rate. The penalty of not paying at the 
end of two years was stated to be the right of the 
mortgagee to recover principal and interest when 
he liked. There was no stipulation that if the 


money was not paid on the due date interest at 
the contract rate would continue to run. Held, 
that the contract was so onerous that the deed 
should be read as far as possible to favour the 
mortgagor, that there was no reason shown, such 
as insufficiency of security, why such an exorbi- 
tant rate of interest should be agreed upon and 
that the court should fix a reasonable rate as 
payable after the due date. (Dalai, A . J . C.) 
Raza Husain Khan v Ganksh Prasad. 

10 0. L. J. 390 = 1924 Oudh 118. 


Post diem— Mortgage by conditional sale. 

A mortgage by conditional sale contained a 
stipulation that if the principal and interest were 
not paid by the expiry of the mortgage period, the 
mortgage was to be foreclosed in lieu of the sum 
so due. On a construction of the document post 
diem interest was allowed. ( Lindsay , J . C. and 
Kanhaiya Lai , A. J. C .) Rah as Behari Lal v 
Bachchu Singh. 23 I* C. 871— 1 0. L. J. 50. 


— Post diem— When can be allowed— Rate of 

interest— Interest allowed as damages when can be 
charged on the land. 

A stipulation for payment of a high rate of 
interest such as for instance 25 per cent, is a 
ground for allowing post diem interest at 6 per 


INTEREST— Rate of. ; ^ 

cent, per annum. Interest allowed as damages 
can be charged on the land and included in a 
decree for sale only in cases where there is an 
express stipulation for payment of interest till the 
principal amount becomes due and payable. 
(Piggott, A.J.C.) Rvmaohin v. Debi Sahai, 

11 1. C. 342 = 14 0.0.106. 
Rate of. 

Rate of— Discretion of court. 

In awarding interest up to the date of the decree 
the court has no discretion in the matter of the 
rate which must be the contract rate. After 
decree the rate is in the discretion of the court. 
(Lord Dunedin.) TlEKAM Chan'D v. Raoha KlSHEN. 

26 c. W. N. 153 =(1921) M. W- N. 411.= 
14 L. W. 391 = 63 I. C. 901 = 30 M. L. T. 39 (P.C.). 

| R-tte of— Di cretion of court— Suit for 

profits. 

Allowing a certain rate of interest is at the dis * 
cretion of the court in cases of suits for profits 
against lambardar. (Richards, C. J. and Banerjee , 
f.) Mo. Abdul Aziz v. Rafi-un-nissa Bibi. 

17 I. C. 833=10 A L. J, 469. 

Rate of — Money Paid by mistake. 

Where 9 per cent interest was claimed on money 
paid by mistake, only fi per cent was allowed. 
(Beaman, J.) Jayantilal v. Nagnath. ; 

19 I. c. 95 = 15 Bom. L. R. 126. 

Rate of — High rate — Absence of undue 

influence— If cannot be given effect to. 

The mere fact that the rate of interest agreed 
upon is high is not sufficient without evidence of 
undue influence, for not giving effect to the 
contract which provided for such interest. (7Vu- 
non and Majid, fy.) Mani Tara Bosk v . Dau- 

uddi Shf.ikh. 61 1. C. 335. 

Rate of — 12 per cent per annum if excessive. 

Interest at 12 per cent, per annum is not ex- 
cessive. ( Robertson and Chevis. fj.) Yakub 
Khan v. Raoeiiat Rai. 165 P. W. R. 1912 = 

17 1.0. 235 = 192 P. L.R.1912. 

Rate of — Unconscionable rate — Court's 

duty. 

The defendant borrowed grain valued at Rs. 99 
which be promised to pay after 16 years .and the 
rate of interest charged was 25 per cent com-, 
pound intcrcbt. The plaintiff claimed Rs. 1,000 as 
value of grains, principal and interest included. 
Held : A court is competent to grant relief when- 
ever the rate of interest appears to the court to be 
of a penal character, that is, so unconscionable 
and extravagant that no court shall allow it. The 
mortgagors could not possibly have realized the 
real effect of the stipulations as to interest. 
(Batten, y. C.) Hookumciiand v. Nidhan Singh. 

5 N. L.J. 256 = 1922 Nag. 124. 

Rate .of— Discretion of court— Mortgage 

suits— C. P, C., S. 34. 

The court has power under S. 34 of the 
C. P. C. to award interest at the contract rate 
even after the date fixed foe payment, up to the 
date of realisation, provided the rate is reasonable. 

7 j per cent, was held to be reasonable in this case. 
(Lindsay, J. C.) Allahabad Bank o. Suraj Kuar. 

26 I. C. 177=1 0. L. J. 54L 
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INTEREST-Saspensioii of. 

Suspension of. 

Suspension of —War— Creditor and debtor 


residing in sortie country , 

The existence of a state of war between the 
respective countries of the debtor and creditor 
suspends the accrual of interest even when the 
(enemy) creditor remains in the country of the 
debtor when it would ordinarily be recoverable 
as damages and not as substantive part of the 
debt, (Maclcod, J.) Wilfred R. Padgett v. 
Jamshetji Hormusji. 41 Bom. 390 = 

331. C. 724 = 18 Bom. L. R. 190. 

Unliquidated sums. 

• Unliquidated sums 


Interest is not legally allowable on unliquidated 
damages. (Sadasiva Aiyar ami Tyab/i, fj.) 
Boddu Sanyasiraju v. Kotra Ramamurthi. 

21 1. C. 543= (1913 j M. W. N. 874. 

INTEREST ACT (XXXII of 1839). 

■ —Money Obtained by fraud — Inlercstlrecover- 

able. 

The Interest Act of 1839 expressly provides 
interest in all cases where money is payable by 
law including money obtained by fraud. ( Sadasiva 
Aiyar ami Tyabji , JJ.) Avancha Laksh.mi 
Narasamma v. Avancha Laushamma. 

14 M. L. T- 325 = 11913) M. W. N. 836- 
211. C. 394 = 25 M. L- J. 531. 

— - Inter fit not to be allowed if no demand 

made, , . , 

In the absence of an express agreement to pay 
interest on a written demand or notice thot 
interest would |>e changed under the provisions 
of Act 32 of 1833, the claim as to interest cannot 
be entertained. (Mali Sagar, J.) L)es Raj 
Sawhuny Trays Motor Works. 1923 Lah. 302. 


8. 1 —Sale of property— Considtratum 

unpaid— Interest. 

If in a sale the agreement is that the vendee 
shall pay a certain sum to the vendor if the latter 
furnished a registered receipt, the vendee roust 
first tender the amount and so long as he docs 
not do this the yendor is not bound to give a 
receipt and is entitled to get interest on the 
amount at the current rate. (Stuart, y.) Bidhi 
Chand v. Sat Narain. L. R. 3 A. 163. 


3. I— No contract to fay. interest— Effect- 

Goods sold — Notice to claim interest. 

In the absence of any agreement to pay interest 
on a particular transaction, or of any notice of the 
vendor’s intention to claim interest if debt is not 
paid within a certain time, a claim for interest 
cannot be decreed under the Act (Lindsay, 

^ : - •• 541. C. 431. 

— *• I— Moneys detained by agent. I • 

A principal is not entitled to interest On moneys 
receded and detained by the agent on behalf Tf 
the principal, in the absence of a contract to thr 
contrary. < Piggott and Walsh, yy ] ^ 

491. C. 696,17 A. KJ 2 ^. 

■ S. 1 -Mortgage— Interest— Charge. 

Even if interest could be awarded on a stale 

cUun M,i* wWPge. , ‘t i would not cooititute a 

VoL Ul C. D.— 87 


INTEREST ACT (XXXII of 1839), S. 1. 

charge on the property. ( Richards , C. J . and 
Piggott. J.) Balwant Sinoh v. Gayan Singh. 

35 All. 534 = 21 1, C. 253 = 11 A. L. J. 829. 


S. 1 —No contract to pay interest — Contract 

Act , S. 73. 

Where an agreement to pay a sum of money 
does not provide for interest and no interest is 
demanded before suit it is not awardable either 
under the Interest Act or as damages under S. 73 
of the Contract Act. ( Raitigan , J.) Arjan Oas 
v . Hakim Rai. 39 P. R. 1913 = 

201. C. 299=263 P. L. R. 1913. 

S. 1 — No contract to pay interest — Effect . 

In the absence of a contract to pay interest and 
the fulfilment of the conditions of the Interest 
Act, interest cannot be allowed on the ground of 
delay in payment of the debt. (Agneu> and 
Shads Lai , yy .) Fil UNO Ham G. T Captain 
C. L. v. Dunn. 266 P. L. R. 1913 = 

20 I. C. 194=8 P. R. 1914. 

--S. 1 — Sum certain — Contract t» pay on 

completion and approval of the building . 

A contract provided for payment. on the com- 
pletion of a building and its approval by the deft. 
Plff. the contractor submitted his bill immedi- 
ately on the completion of the building and 
claimed interest on the sum : Held , thot no 
interest can be claimed as there was no provision 
for payment of a sura certain or on a certain day 
and the claim was not covered by the proviso. 
17 All. SIKP.CJ; 3 Cal. 054 (P. C.); 42 Mad. 
661, Dist. (Wallis, C. y . and Seshag ri Aiyar , 
y .) Raj\ ok Pittapur v Ballapraom>a Pallam 
Raju. 12 L. W. 567 =(1920) M. W. N. 717= 

GO I. C..353 -40 M. L. J. 18. 

-S. 1 — Applicability — Unascertained sum. 

The Interest Act is not exhaustive of all claims 
as to interest and it is open to the courts in India 
to award interest in cases not coming within the 
purview of the Act, on principles of equity. The 
Interest Act does not apply to an unascertained 
sum such as the profits of a trade, (lyling and 
Scshagiri Aiyar , yy.) Muhammad Abdul Gaffur 
v. Hamida Bbbvi Ammal. 42 Mad. 661 = 

25 M. L T. 242= 36 M. L. J. 456= 
52 1. C. 505 = 11919) M.W.N. 484. 

" S. 1— Debt — Payment in kind . 

A debt expressed to be payable in 'kind is a debt 
under the Act and interest is allowable on it. 12 
°* ss * (Ayti*g tsml Sadasiva Iyer , 
yy.) Govindan Nair v. Cherau 

30 1. C. 432=38 Mad. 464. 

L $. 1 —Sum payable wider written ins- 

trument — Interest , 

Where a certain sum of money is payable by 
virtue of a written instrument at a certain time 
the court can, under the Interest Act, allow interest 
if it thinks fit, at a rate not exceeding the current 
rate of interest, from the time when the money is 
payable. Where there Is no security a fute 

^ pCr " lcn * c v m is n0 * unreasonable. 
(Orake-Brocknan, y. C.) Murlidhar v. Mm.- 

CHAND - 521. C. 953. 

S. X—Dtbt Suvi certain— Meaning. , 

**.“*?* of raonc y representing 
the depreciation in the value of goods supplied 

no interest cm be claimed during the pendency 
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INTEREST ACT (XXXII of 1839>. S. 1. 

of the suit, ns the amount is neither * debt * 
nor sum certain within S. 1 but only unliqui- 
dated damages. {Mocker ji and Fletcher , JJ.) 
Crewdson v. Ganesh Das Hari Run. 

60 1 C. 283 =32 C. L J. 239. 

S. 1. — Right to interest -Suit for damages 

for— Fie and occupation. 

No interest can be allowed in a suit to re 
cover money for use and occupation because 
the compensation payable was not payable by 
an instrument in writing at a certain time. 
{C haniier , J. C.) Muhma mad Husain v. 
Deputy Commissioner, Bahraich. 

9 I. C. 221. 

S. 14— Penal interest — 3 6 f er cent. 

Agreement to pay intcrcst'at 3 per cent, is not 
penal. (White, C. J .) Anna.mai.ai Chei-har v. 
Sellappa Goundan. 10 M. L. T. 77 = 

12 I. C. 78 = (1911) 2 M. W. N. 367. 

INTERLOCUTORY APPLICATION. 

See C. P. Code. S. 115. 

INTERLOCUTORY. JUDGMENT. 

See C. P. Code, S. 115. 

INTERLOCUTORY ORDER. 

See C. P. Code, Ss. 10 4 and 115. 

INTERNATIONAL LAW. 

— - Prize Court — Duties of— Hague Convention 

— Sixth Article — Interpretation of. 

A court of pri/c is only entitled to deal with the 
conduct of a belligerent only in connection with 
the particular matters before it and has no 
general censorship of the conduct of belligerents. 
Consequently considerations arising out of the 
general conduct of the war by a belligerent ought 
not to influence a prize court in determining a 
dispute forming on the interpretation of a single 
and separable compact like the fith article of the 
Hague Convention. The rules of municipal law 
regulating the formation, the interpretation and 
discharge of contracts cannot be said to be 
within the construction of international compacts. 
(Lord Sumner.) Steamships R!.onde etc., In 
the matter of. 31 M. L. T. 260 (P. C.). 

Proceedings for criminal breach of trust in 

French territory —Execution of in French Territory 
of a promissory note payable in British India— 
Dropping of criminal proceedings— Enforceability 
of the promissory note in British India. 

Where a principal served in French territory 
on his agent a process charging him with an 
offence corresponding to a criminal breach of 
trust under the Indian Penal Code for which 
under the French Law the accused had the option 
of meeting the demand thereby putting an end to 
the prosecution, though under the law of British 
India it is a non compoundable offence, anJ cer- 
tain relations of the agent executed in the French 
territory a promissory note payable at Madras 
and the proceedings were consequently dropped, 
such a promissory note is one enforceable in 
Rritish India and the consideration for it is not 
founded on a violation of the rule of the public 
policy or of natural justice. 4 M. H. C. R. 
14 Foil. The uncertainty of the law a? laid 


INTERPRETATION OF STATUTES. 

down in the English cases pointed out and the 
case-law on the subject reviewed. [Cowts Trotter , 
J.) Venk at asu br am a ki a Ajyar V. Syed Usuff~ ’ 

45 M. L. J. 59 = 18 L. W. 314 = 1923 Mad. 708. 

Failure to conform to stamp law of place 

where document is executed. . 

Quaere: Whether a suit could he maintained 
m British india on a document executed in a 
Native State and not conforming with the stamp 
law in that place ? (W allis, J .) Laksiimammal 
V. Narasimha. 17 I.C. 281 = 12 M. L T. 333. 

INTERPLEADER. 

See C. P. Code, O. 35. 

INTERPLEADER SUIT. 

• See C.' P. Code, 0.35. }• 

INTERPRETATION OF DEEDS. 

See Deed— Construction. 

INTERPRETATION OF STATUTES 
A Iteration of law. 

Ambigu.ty. 

Amending Act. 

Analogy. 

Application by courts. 

Byelaw. 

Codification. 

Common law rights. 

Consolidaiing Statutes. 

Construction nullifying Statute. 

Contract, canon of construction of. 
Custom inconsistent with statute. 
Definition of legal expression. 

Directory and mandatory provisions. 
Eiusdem Generis. 

Enghsh decisions. 

Equity. 

Estoppel against statute. 

Express powers. 

Express words 
Expropriating statute. 

Fiscal Act. 

General and special provisions. 

Hardship. 

Harmonious construction. 

Headings. 

Health statutes. 

History of legislation. 

Illustrat ons. 

Indian enactments. 

Intention of legislature. 

Interpretation clause 
Judgment, statement in. 

Jurisdiction. i 

Language. 

Liability. 

Liberal construction. 

Liberal interpretation. 

Limitation statutes - 

Marginal notes. „ 

Maxim. , , 

Penal act. 

Power of alienation and testation. 

Power of dismissal. 

Preamble 

Precedents. 

Privies. i< * ■»■/ > 

Proceedings in Legislative Connell. • 
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INTERPRETATION OF STATUTES-A1- 
teration of law. 

Procedure. 

Proviso to a section- 
Public policy. 

Punctuation marks 
Re-enactment. 

Repealing Act. 

Res Judicata. 

Retrospective effect. 

Right and remedy. 

Rales framed under sections. 

Sanction of courts. 

, Special powers. 

Stare decisis. 

Statement of objects and reasons. 
Statutory power. 

Surplusage. 

Technicality- 

Alteration of law. 

Altcra'ion of laic— Duty of court. 

A court cannot alter the law or rend into a 
statute, words which it thinks, should have been 
there. ( Tudball and Rafiqur, JJA Damodar 
Das p. Jhaoo Singh. 39 I.C. 87 = 15 A.L.J. 319. 

A titration of tan — New Act — Express 

alteration-interpretation of old Act. 

When a new Act superseding an old one, con- 
tains an express alteration in respect of certain 
points in the old Act, the former cannot be of any 
help i/i interpreting such points in the latter. 
(Halifax, y.) Sakhubai v. Hari. 67 I- C. 229. 

—Alteration of laic — Vested rights — Effect on. 

There is a presumption, that vested rights are 
not taken away by fresh legislation and when 
the terms of a statute qre ambiguous, .it.Qught 
not, to 'be construed as Liking away any vested 
right, if it is open to any other construction. 
There is no such presumption where the language 
is clear and free from ambiguity. (Lind a}', J C.) 
Municipal Board, Fyzabad v. Vidya Dhahi. 

63 1: C. 334=22 Cr. L J. 638=24 0. C. 157. 


Alteration in law— Presumption- 

It’must be presumed that the legislature does 
not intend to make any alteration in the law 
beyond what it explicitly declares or by necessary 
implication, it is improbable that the Legis- 
lature Would overthrew fundamental principles 
or depart from the general system of law. 
(Crouch and Haywsrd, A. J. Cs .) Sobaraj 
owarkadas v. Emperor. 45 I: C 399= 

" ' ; / 19 Cr. L. J. 691= 11 S. L. R. 128. 

* fA • j Ambiguity. . 

' Ambiguity— Lahguage obscure— Infer out. 

iJOSEZ?* ls t ngu * 8e » obscure, the Judge may 
infer that no change in the existing law is intend- 
ed unless contrary inference is necessary to' be 

£2. <5T in H *° ex P edicoc y or convenience. 

( “m’&L *• Ba1 Hirbai. 

23 Bom. Ei R. 619^58 I. C- 205 =44 B. 986. 

-^AmUguiiy^W^ w ii,: 

' word3 •> lOlVan rtpi w» plain but, 

un^'!k MS ‘ n Y oth , cr oopstrut^ton . can,, bo put. 

uppa the^ vvqrds by courts. (QlmU.rjce . 


INTERPRETATION OF STATUTES -Appli= 
catiou by Courts. 

Richardson , J'J.) Kaslm An v . Chairman oh 
Municipal Commissioners, Chittagong. 

21 C. W. N. 601 = 35 I. C. 782 = 25 C. L. J. 639. 


'Ambisndiw 


Where an enactment is capable of two in- 
terpretations, that construction should be 
adopted which avoids consequences presumably 
not intended by the legislature. {Millets C. J. 
Midlick ami Ali Imam , JJ .) Sheo Nandan Prasad 
v. Emperor. 

3P. L. J. 581 = 46 I. C. 977 = 5 P. L. W. 324= 
19 Cr. L. J. 833 = (1919) Pat. 1 (F. B.i; 


Ambiguity — Co/iStrucHon in favour of 

subject. 

Where the meaning of the statute is not 
clear, the Act must l>c construed in favour of 
the subject. ( Hartnoll and Ormond JV.) Chin 

\L. T. 275 = 


Ail. Yaing, In re. 


7 Bur 

24 I.C. 823 = 7 L.B. R. 359. 


Amending Acts. 

p 

A nil tiding Acts — Vested right — Xut 

affected. 

If the application of the provisions of an “Ain* 
ending Act makes it impossible to exercise a Vest- 
ed right of suit, the Act should be construed as 
not applicable to such cases. 41 C. 1125; 17 C. 
L. J. 316, Rel. (Mooksrjcc and Chotxner^ JJ.) Ajit 
Singh v. Bhagabati Charak Mukhrjeb. 

36 C. L. J, 263=1922 Cal. 491. 


Amending Acts— Court Fees Act. 

The true mode of interpreting a statute like 
the Court Pees Act repeatedly amended is to 
take the sections as a whole and then to give 
effect to the legislative intent on a particular 
matter. (Mouktrjee, J .) Harriett Temot Kehr 
In the Gooiis of. 

IB C. L. J. 303 - 21 1. C- 502=18 C. W. N. 121. 

Analogy. 

— Analogy— Decisions under other Acts, value 

of- 

Where a question arises under a particular 
Act the .decisions, in such case mu^t depend upon 
the prqyisions of the particular Act and not upon 
the construction of other Acts. { Mac l cod , C. 7. 
and Faioc<U, J.) Kandarao Viihoba Korb *. 
Ihb Municipal Corporation of Bombay. 

63 I. C. 581=23 Bom. L. K 361., 

— .inalogj-, , , 

An argument from analogy may arise where a i 
principle of law is involved, but no» where positive 
enactment is to be construed. fToi*»«, C 7 
Mookerjce and Hotmxcood, fj.) Hamendr.v Nath 
V. Upendra NaPain. 20 c. W% N 446- 

321. C. 437 = 22 

Also 19 W. R. 353, Foil, (yenkins C V 

mid ChaUerjee, J.) Guru , Das r. Kaudas ChSoY. 

24 I. 0.287=18 Ci W. N.882. 


Application by Courts. 

•Application bj Couitf. . 




Courts cannot read into statute* provisions- 
Whidv arc not there even it they think tha^. 
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INTERPRETATION OF STATUTES -Cou- 
solidatin? statutes. 


anomalies cannot lx: avoided otherwise. (Campbell, 
y.) H\DAYAT UlLAII U . GhULAM MaHOMED BkO. 

1923 Lah. 529. 

— - Application by courts. 

Courts should not take two different views of 
law in different stages of the same case. The 
same Appellate Court cannot pronounce (except 
on an application for review) a different opinion 
as to a relevant question of law from that which it 
held, in previous stages of the same ease and on 
which it remanded the suit to the lower court. 32 
Mad. 318, Foil ; 41 Mad. 10/8 (F-3). Ref. (Sadasivu 
Aivar awl Napier, JJ .) Y.\st\i> Mushkin Sair v. 

Chowdapta. 40 M. L. J. 528=62 I. C. 703 = 

14 L W. 236. 

Application by courts —Exceptions. 

Provisions of law, which are exceptions to the 
general law of evidence, must be applied only to 
those eases, to which it is conhncJ by the Legisla- 
ture. (Mating Kin. 7.) Kuierok v. Pu* Zin. 

62 I. c. 188- -22 Cr.L J 492 = 
13 Bui L. T. 157. 

Bye-law. 

— ■ — Bye-law — r ramie ay C u at piiny Sanction 
of — Governor in Council essential. 

A bye-law of a Tramway Co. unless sanctioned 
by the Governor-in-Council as required by the 
statute incorporating the company is invalid and 
disobedience to it is not an offence. (Shah and 
Hayward, JJ.) Sorab Mefwanji Au aivalll r. 
Emperor 21 Bom. L. R. 1103 = 

54 I. C. 488 = 21 Cr. L. J 88. 


Bye law must conform with statute. 

A bye-law must conform with the provisions 
of the enactment under which it purports to be 
made. A bye-law which is unreasonable is 
ultra vires • ( Abdul Oadir, J .) Joti Phrshad r. 
Emperor. 64 I. C. 129 = 22 Cr L. J.739 = 

2 Lah. 239. 


Bye-law — Rules framed by the Governor-in 

Council— Validity of -Construction. 

Rules framed by the Governor in Council under 
bye-laws arc valid. (Krishnan, J .) Secretary of 
State for India v. Appa Rao- 45 M. L. J. 156- 

1924 Mad. 92. 


By e-laws— Repr eseniative bodies. 


Courts give a wide scope to the bye-laws of 
public representative bodies like Universities, 
wnich are created by the Legislature for public 
purposes. Courts are reluctant to hold such bye- 
laws as ultra vires or invalid. (Coutts-T rotter and 
Kumaraswami Sastri, JJ.) G. A. Natesan, In re. 

40 Mad. 125 = 38 I. C. 847 = 
31 M.L. J. 634. 


Bye-law — Abridgment of right under 

statute. 

Where a power to make regulations is given 
by a statute, no regulations so made can abridge 
a right conferred by the statute itself. But if, 
by statutory enactment a power is given to a 
rule-making authority to make rules, the rules 
if they are within the power given, would be 


I 


good even if they have the effect of abridging 
the right given by the statute. (While, C. 7. 
Sa„k.irat JV«> an d Oldfield, JJ.) Madurai Pillai 
U. .Mlthu Chetty. 38 Mad. 823 - 

15 M L T. 156-il914IM.W.N.216- 
26 M. L. J. 227 = 22 I. C. 775- 

1 L. W. 172. 


• By cl a:cs — Constr uc lion . 


The validity of bye-laws made by public repre- 
sentative bodies under statutory powers must be 
approached from a different standpoint from 
bye-laws of Railway or other companies carrying 
on business for their own proHt. Courts of 
Justice arc slow to condemn Municipal bye-laws 
as invalid on the ground of unreasonableness and 
support them if possible by a benevolent inter- 
pretation. But if a byc-law necessarily involves 
that which is unreasonable it is the duty of the 
court to declare it as invalid. ( Robinson , J .) 
P* S- Pillai v. Moulmbin Municipal Committee. 

59 I.C. 545 = 22 Cr.L- J. 113 = 
13 Bar. L. T. 107. 

* Codification. 


C\ xlifica lion — E ffect • 

The essence of a code is to l>e exhaustive on 
the matters dealt with by it and a Judge cannot 
disregard or go outside the letter of enactment 
according to its true construction 29 C. 707 
P- C, Rcl. on. (Jenkins, C. J . and Mookeriee , J*) 
Pparv Mohan Shaha r. Durlavi Dassya. 

19 C. L J. 441=201. C. 815 = 
18 C W N. 954. 

Common Law Rights. 

— Common law rights — New enactment — 
Effect on rights under the previous law— Common 

law. 

It is a general rule of construction that statutes 
limiting or extending the common law rights 
must be expressed in clear and unambiguous 
language, and that general words are not to be so 
construed as to alter the common law, or the 
previous policy of the law, if a sense or meaning 
can be applied to them consistent with the inten- 
tion of preserving the existing policy untouched- 
( Fawcett , 7.) Nadbrshanv v. Shirinbai. 

25 Bom. L. R. 839=1924 Bom. 264. 

Common law rights— Extinguishment of. 

A common law right can only be extinguished 
by an Act by express or implied provisions- 
(Chandavarkar and Hayward , JJ.) Nagi.sxal v. 

Official Assignee. 35 Bom. 473 = 

12 1- C 391 = 13 Bom- L* R. 900. 


Consolidating Statutes. 

Consolidating Statutes — Control Act (/X 

of 18 / 2 ). 

The Contract Act is an amending as well as 
a consolidating Act, and beyond the reasonable 
interpretations of its provisions there is no 
means of determining whether any particular 
section is intended to reproduce or amend the 
pre-existing law. There is no improbability in 
the Indian legislature having taken the lead of 
the English in a matter of legal reform. (Lord 
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INTERPRETATION OF STATOTflS-Cou- 
solidating Statutes. 

rarktr.) Ramadas NiThaldaS Dakuar -j. A'ieer- 
chaso 5: Co. 43 Bon- 633-20 C- W N. 1182 = 
(1916) 2 M V7.N- 110 - 18 Bom L ft. 670 = 
20 M. L. T. 191-31 M .L- J. 541-4 L. W. 342 = 
14 A. L J. 1045-85 L. J- P. C. 214- 
21 C. L. J. 320=43 I A 161 = 35 I. C. 954 = 

32 T. L. R. 594 (P.C.). 


Consolidating Statutes 


— Reference tj 

earlier enactment' 

The effort of the clear \v irJs of consolidal 
iog statute camrjt be cut down by a compirison 
with the language of the earlier statute. [Benson 
and Swtdara Aiya*, JJ) Ualvsubramania 
ClIbTTV V SWAK.VAMVIAL. 

33 Mad. 199 -(1913) M. W- N. 685 = 

. 14 M.L-T- 193=21 1. C. 32=25 M L J. 367. 

Constructiou nallifyin? statute. 

— Construction nullifying statute' 

A statute must he so interpreted as to defeat 
all attempts to nullify it in a circuitous manner. 
{Drake Brockman, J- C.) Madho v. Uuro. 

17I.C.370=8N. L R. 147. 

Contract. Ciuon of construction of- 
- -Contrail, canon of constructim of —iHow 
far applicable to statutes • , 

The canons of construction applicable to con- 
tracts arc out of place in consiicring a statutory 
rule/ [Fruit, y. C. and Hayward, A. J. C.) 
Ajumal v • Secretary of State. 

17 I- C- 37=6 S. L. R. 103. 

Custom inconsistent with Statute. 


•- Custom inconsistent tvith statute — 

Succession Act • 

After the customary law has been nude ioto 
statute, which contains no provision saving 
custom, the court cannot, give effect to such a 
custom, much lesi .,to a custom inconsistent 
witp. tjic, statute. As the Succession Act con- 
tains no clause saving custom, the court cannot 
accept, custom as a reason- for deviating from 
the. provisions of the Act. . (Mullick, J.) Tuni 
°RAiN v.Lbda Grain. . 

1RI-. J. 225=36 I. C* 206=20 C. W. N. 1082. 
Definition of legal expression. 

of .legal. \ expresiim— Duty of 



cour 


It xvoulj be clearly wrong for a court to lav 
down a rigid definition of a legal expression and 
hereby to crystallise the law wh£ . the uS 

the ^n°rl **** °l rca80ns * ha9 not reduced 
SaSSSST {? fini " oa - Gaud, non, C. J. 

^iSSSSiH ,Kbwhkacharan - Barhan v - 

44 CaL 162=25 0. L. J. 24=34 I. C- 609= 

Lit? J 1 ' 2l0 - w;, * 7 «- 

Oiraetory arid Mandatory Provisions. 

«>V,rt« of justice to tryto mktVh c ^i d “f ° f 
d» 01 tb. Legislature by ‘eaee,»l^£S? 


INTERPRETATION OF STATUTES-EngUsh 
Decisions. 

the whole scope anil extent of the statute in 
trying to construe whether a mandatory enact- 
ment is directory only or obligatory with an 
implied nullification for disobedience, and in 
such eases courts will give due weight to the 
interpretation put on the statute at the time of 
1 its enactment, and since those whose duty it has 
been to construe, execute and apply it, such 
interpretation is not binding on the courts which 
may disregard them for cogent and persuasive 
reasons- {Mookerjee and Chatterjce y Jf-) 
Matiiuua Mohan Saha Ramakumak Saiia. 

43 Cal. 790-23 C. L. J. 26 = 35 I. C. 305 = 

20 C. W. N. 370- 

Directory and mandatory provisions— Non* 
compliance— Effect of. 

Where there arc provisions in an Act which 
arc only directory and not mandatory, any 
disregard of these provisions will not make the 
transaction void • altogether. [Spencer and 
Seshagiri Aiyar, fy.) Nagar Da.MODAR v. 
Gudlimak Rama Rao. 

39 Mad. 101-23 M L. J. 444 = 17 M-L.T. 326 = 
291. C. 192 = (1915) M- W. N. 316. 

—Directory and inan.latory provisions . 

Where a public officer is directed by a statute 
to perform a duty within a specified time the 
provisions as to lim: arc only directory. In 
deciding whether a rule is mandatory or 
directory, the possibility of justice suffering 
from a too rigid application of the time lipiit 
should, be taken into account. Cases examined. 
[Seshag if* Aiyar and Napier , JJ.) Velliafpa 
UIETTIAR V. SUBRAMANIYAM ClIETTY. 

39 Mad. 485=29 I. C. 119 = 29 M. L. T. 172. 
Ejasdem Generis- 

prUeiple HjUbdcm 8 c,,ciis - Applicability of 

Before putting any construction on the expres- 
sions used in a section of a statute, it must Brat 
be ascertained from the language of the section 

« . a,. wh,ch wcre intended to be 

affected. If the intention is dear the occasion 
for the introduction of the EjuuUm Gtntrit rule 
of interpretation would not arise. (Sahaeiri 

iZV ^ **> HALL.NOAL AlooS V. 

Secretary oi» State for India. 43 Mad 65 = 

53 I. C. 345 =37 M.L J- 332. 

Ejusde generis —Applicability ofprindJ.lt. 

Where there arc general words following 

particular and specific words in a section of a 

* he 8 cneral words must be confined to 

in f u 8ame k, " d as those specified. 

(D<u, J.) Kaucharan Roy v. Kbsiio Prasah 

Sinoh. 51 1, c. 15=4 Pat. L J ML 

English Decisions. 

English dtcisiom—Valut of 

In considering the construction of a section in 
an Indian Act professedly baaed nn ,n 

bou„d by ,fc fafai,, ' C “o'‘r3 
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appeal. ( Sanderson , C. J . iviil Mookerjet, J ■) 
Premsuk L)as Assakau v. Udairam GunOa Bux. 

45 Cal 138 - 22 C- W. N- 204 ^44 1. C-233- 

28 C. L J 498. 

English decisions — Acts in pari materia. 

When the Indian statute is not at variance with 
the law obtaining in England the decisions of 
English courts may be consulted and followed to 
interpret the Companies Act. (Shadi Lai , J .) 
PlARASING v. PnSH ANVAR BANK, Ltd. IN Liquida- 
tion. 22 P. L. R. 1915 = 54 P. R. 1915 = 

281. C. 53 = 235 P. W. R. 1915. 

English decisions — Applicability to India — 

Contract • 

English decisions are not precedents which 
govern us but arc only referred to to find out 
principles underlying the decisions and to explain 
Indian Statutes which arc usually framed with 
reference to those decisions. (ll'Ai/r, C. J .. 
Sankaran Nair and Sadasiva Aiyar , J f .) 
Mannava Annapuranamma v. Uppala Akkayya. 

36 Mad. 544 = 24 M. L. J 333 = 
•13 M. L. T. 268= 19 I. C. 12 = 
(1913) M. W. N. 328 (F. B.) 

English decisions — Value of. 

In construing a section of an Indian Act profes- 
sedly based on an English statute and relating to 
a branch of law entirely English, the courts in 
India arc in practice, if not in theory bound by 
the English decisions. (White and Tyabji , JJ.) 
Messrs. Lovelock and Jenves v. The Malabar 
Timber and Saw Mills, Ltd. 18 I. C 997 = 

13 M L T. 282. 

Equity. 

Equity — If can in dry plain words of 

statute. 

The express words of an Indian statute arc not 
to be overriden by reference to equitable principles 
which may have been adopted in the English 
Courts. ( Batchelor , J .) Tiwan Gouda Bp.nap* 
oouda. . 39 Bom. 472 = 28 I. C. 946 = 

17 Bom- L. R- 335 

• 

. Equity— Specific rule of law • 

Where there is a specific rule of law, general 
principles of equity arc out of place* (Richardson 
and Becuhcroft, 77.) Diiananjoy Manjhi v. Upen- 
dra Nath Deb. 46 I. C. 428 = 22 C. W. N. 685. 

Equity— If Can defeat plain provision of 

Statute. 

Per St any on, A. J . O -Equity cannot be applied 
to defeat the plain provisions of a law. Where 
the whole law has been codified and definitely 
enacted that law must govern the proceedings of 
courts and net what the courts think are the 
principles of equity. [Drake-Brockman, J. C., 
Stanyon and Mittra , A- 7. Saw Ba^ B. uat 

Khan. 42 I. C. 200 = 13 N. L. R 130 (F. B.). 
Estoppel against Statute. 

Estoppel against statute • 

Against the express provisions of a statute 
there can be no estoppel. (D. Chatterjea , J.) ( Kala 
Chand Shaha v. Secretary of State. 

38 1. C. 844 = 21 C. W. N. 751. 


Express powers. 

T -Express powers — Whether limits other .exten- 

sile powers. 

Where certain powers are conferred by a statute 
upon a company which the company can use even 
without statute, the powers expressly given should 
be treated as restricting the use of other general 
powers by the company by virtue of its being the 
owner of property. (Fawcett, A. J. C«) Mathra 
Das v. Secretary of State for India. 

131. C 237=5 S.L.R. 140. 
Express words. 

Express words— Policy of legislature. > 

Express words of a section dealing with a 
specific matter prevail against the general policy 
of the Act- (White, C* J', Sankaran Nuir ani 
Tyabji. JJ.) Abdul Khadir v. A. ' Ahammad 
Shaiwa. 30 I. C. 423=38 Mad. 419. 

Expropriating Statutes. 

Expropriating statute —Strict construction. 

Where the terms of a statute constitute an 
invasion of the rights of a subject, to sustain a 
plea of the bar of the statute to a claim by the 
owner of property in a civil court, strict proof of 
compliance with all provisions of statute is 
essential. (Lord Dunedin). Secretary of State 
v. Radhakishoke Manikya. 44 Cal. 328 = 

(1917) M W. N 25 = 14 A. L. J- 1205= • 
18 Bom L- R 1027=21 C. W. N. 291=' 
5 L- W. 570 = 25 C- L* J. 425 = 
38 I* C. 379 = 43 1. A. 303 (P. C.). 

Expropriating statutes — Restriction on 

rights of the subjects —Strict interpretation. 

A statute imposing restrictions upon the rights 
of the subjects should be strictly construed and 
such restriction should not be extended beyond 
what the words used actually cover. (Abdul Raoof 
and Moti Sagar , JJ.) The Zamindara Bank 
Shbrpur Kalan v. Suba. 1924 Lah. 418. 

Expropriating statutes — Strict construction. 

Any statute which enables a public body to 
interfere with private rights of ownership must, 
as against the public body be strictly construed. 
(Das and Adam:, JJ .) Bardip SiNOH'r. The 
Secretary of State for India. 1 P. L. T* 395 = 

5 P. L. J. 500 = (1920) Pat. 297= 
57 I. C. 516= 2 U. P. L. R. (P.) 181. 

Expropriating slatut, s — Strict construction. 

If a regulation is to be construed as taking ’ 
away anybody's property that intention to take 
away ought to be expressed in very plain words 
or be made out very plain and necessary impli- 
cation. (Das and Adami, JJ.) Baru Brahma* 
sand Singh v. Daud Bahadur Singh. 

(1920) Pat. 245 = 56 1*0.344 = IP. L T.229 = 

2 U.P. L* R. (P.) 111. 

Exprofriating statutes.' , _ . 

The language of Acts, which deprive the sub- 
ject of a right of recourse to ordinary courts of 
law, must not be extended beyond its least , 
onerous meaning and the same word, occurring 
twice in the same context! in thq same Act will 
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be used in the same sense. ( Heald , A- J. C ) 
Burma Oil Company, Ltd. v. Baijxath Singh. 

53 I- G. 960 = il920) 3 U. B. R. 212. 

Fiscil Act 

Fiscal Act— Construction in favour of sub- 


j eel— ‘Income Tax Act , I SS L 

The Act must be construed in favour of the 
subject as it is a special enactment. [Knox, 7.) 
Jagoko Sahu v. Kmprror. 15 A. L. J. 163 = 

38 I. C. 993 = 18 Cr. L. J. 433. 

'Fiscal Act— ‘Strict constrncti tr. — Bicycle 


with autowheel. 

Enactments demanding taxes from public must 
be strictly construed. Unless the language is 
clear the charging authorities cannot assess a 
charge, as the public have a right to know what 
are the charges imposed upon them. An ordinary 
bicycle worked by the autowheel, a mechanical 
contrivance which may be attached or detached 
should not be taxed as a motor bicycle or car. 
\WaUh> J.) Emperor v. George Banerji. 

36 l. G 877 = 18 Cr. L.J-45 = 

. 14 A. L. J.85Q. 

• Fiscal Act — Construction in favour of 


subject . 

A fiscal enactment like the Stamp Act should 
be construed in favour of the subject. [Knox, 
Kajique and Piggott, JJ .) Shambuu Diyal, . In 
the, matter of. 37 All. 159 = 

27 I C. 731=13 A. L. J. 96. 


•Fiscal Act — Strict construction. 


The fact that a mistaken interpretation has 
been put upon a statute will not be disregarded 
by a court of law but that interpretation cannot 
alter the law. There can be no equitable construe* 
tion admissible in a fiscal statute. The benefit of 
the doubt is the right of the subject. { Mookerjee , 
Fletcher and Chaudhuri, J j) Killing Valley 
Tea Company v. Secretary op State. 

• , • 48 CaL 161 =61 1. C. 107 = 

/ . . r . . 32C.LJ.42t. 


•Fiscal Act. 


One Fiscal Act cannot be construed by another 
Fiscal Act.' [Fletcher and Tettnon , JJ.) Saraj 
Bashini Deri, In re 36 j t Q. 125 rr 

> . , ' 20 C. W. N- 1125. 

Fiscal Act— Strict construction . . 

It is a sound principle that the subject is not to 

rf W,eh0 “ t c,eup words W that effect ; anJ 

irt dubli, one has always to lean against the 
construct, on which imposes a burden on the 

xfiJn L u' c ; ScoU s,ni,h < 

RaoJf an* Marlin an, ?y.) Sundar Das' 
Collector of Gujrat. , 3 3 ^ 9 - 

. . 1923 Lalj.14 |F. B.) 

Ilnn ‘ Piiccd Act -Stria construe- 

•RWI. -.J. 

fi temp A . Ct i J Fiscal Act fnd must be 
rigorously construed »„ favour .of the public 

Whenever an ambiguity arises. (Ratiigan Le 
Rwiguol and Leslie Jones. J7\’ R 

M -115 p.r: 191&2? i.WJLmat 



Ptscal Act — Doubtful case. 


In case of doubt, a taxing statute should be 
construed in favour of the subject. The principle 
is that if the person to be taxed comes within 
the letter of the law, he must be taxed, however 
great the hardship may be. But if he is not 
within the letter he is free however within 
spirit of law he may appear to be. (Dn« and 
Ross, JJ.) L)eput\ Commissioner of Singh bhum 
v. Jagarisii Chandra Deo. 2 P. L. T. 683 = 

62 I. C. 513 = 6 P. L. J. 411. 


Fiscal Act — Construction in favour of. 


A fiscal enactment should, as far as possible, 
be construed in favour of the subject and the 
construction most beneficial to the subject should 
be adopted in cases of doubt. (Das,J.) Kaucharan 
Uoy Kksho Prasad Singh. 

51 1. C. 15 =4 P. L. J. 561. 

Fiscal Act— S>, imp Act— Construction in 

favour of subject. 

Where a provision is capable of two constructions 
the construction favourable to executant will be 
preferred. (Channer. C. J.. Chapman and Jtvala 
Prasad, JJ.) Mahomed Sadik v. Amia Nath 
Dim. 2 P. L. W. 225 = (1917) Pat. 345 = 

41 I. C. 693 = 2 P. L J. 686. 


■Fiscal Act. 


Fiscal enactments should, in cases of doubt, be 
construed in favour of the subject. (S<i«;id#rs 
7- C.) Jaonath Kahar v. Emperor. 

2 Cr. L. J. 120 = 1922 O. B. 14. 

Fiscal Acl — Strict construction. 

In statutes of taxation the 'imposition of a duty 
must be in plain terms and such statutes must be 
construed strictly. The onus lies on the Crown 
to show that the person whom it is sought to tax 
fall clearly within its operation. (Robinson C 7 
,uni Mount; Kin, T.) Messrs. Rowe and Co V 
Government. 11 L. B. R. 299 = 67 I. C. 78i =’ 

1 Bar L. J. 46. 

General and Special Provisions. 

General and special provisions -Lim. Act. 

It is a rule of construction that a general article 
does not apply when the case is governed by a 
particular article. {Jenkins, C, J. an., Stephen, J,) 
Madras Steam Navigation Co.. Ltd. i>. ShaliIur 

23 I. C. 463 = 42 Cal. 85.‘ 


construction"**^ ^ S ^ e * al ^ rot, L*o;is— /?»/* of 

A general statute must yield to a special Act 
which oppl.es to a particular locality. A general 
statute u presumed to have general cases only in 
view and not particular cases which have already 
otherwise been provided for by a soacial nn . 

f c°‘. c. y. JJ ZS eZJ 

JJ.) SlBA.SlNOH V. SUNDAR SlNOH. * 

3 Lah- J. 522. 

Gen.ral and sfutal provisions. 

A general Act should not be construed 
repealing a special one, which is tHrwtwSEwS 
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INTERPRETATION OF STATUTES— General 
and special provisions. 

a special object or special class of objects. 
(Kunuiraswami Sasiri, J.) Chidambara Chetty, 

In re 29 M. L. T. 112 = 

13 L. w. 374 = 61 1. C. 991 = 
(1921) M. W. N. 188. 

General and special provisions — Principles 

of construction . 

When there is a specific provision in one of the 
Acts, it would not be in consonance with the ordi- 
nary rule9 of interpretation of statutes to regard 
a specific provision in one of the Articles of an 
Act as containing a general view of law applicable 
to claims under other Articles but the proper view 
is to limit the restrictive period to the particular 
claim provided for and to construe the language 
of the other articles in their actual sense. (Sesha- 
riri Iver and Kapier, JJ.) NaRNa v. A.mmani. 

39 Mad. 981 = 4 L.w. 77 = 
20 M. L. T. 174 = (1916) 2 M. W. N 125 = 
35 I. C. 418 --31 M. L. J. 865 


General and sped, il provisions— Hole cons- 
trued. 

According to ordinary canons of construction, 
y special provision should ordinarily receive effect 
unqualified by the general provisions. ( Oldfield 
and Sapier . JJ.) Krishnamaciiari Shaw 
Wallace & Co. 39 Mad. 576 = 18 M L T. 25 = 

(1915) M. W N, 418 = 29 M. L J. 178 = 
29 I. C- 331 = 16 Cr. L. J. 491. 


General and special provisions - Common 

Jan • rights. 

Where a statute provides a special remedy for a 
liability or right already existing, unless the 
statute contains words which cither expressly or 
by necessary implication exclude the common 
law remedy, the person suing has his election to 
pursue either that or the statutory remedy* 
( Drake Brockman , J . C.) Bala v. Vithu. 

44 I. C 237. 

Hardship. 


Hardship— Consideration of. 


In interpreting the plain words of a statute any 
suggestion of hardship is out of place- ( Richard- 
son and Walmsley , JJ.) Thf. Secretary ok 
State, tor India v % Shib Narain Hazjja. 

46 Cal. 199 = 47 I. C- 502 = 22 C. W. N. 802. 


Hardship-Court cannot cut drum the 

language— Consolidation of suits - Court , per.ver of- 
Consolidation in Appellate Court . 

The court cannot cut down the clear words 
of a statute to avoid hardship to one party. 
The court would proceed to consolidate suits, 
if at all, only where the consolidation is asked 
for before the trial of the suit begins and the 
evidence to be given is common to both. Ap 
peal should not be consolidated so as to use the 
evidence in one as the evidence in another, if the 
two cases were separately tried in the lower 
courts. (Fletcher and Teunon, JJ.) Janar- 
dhan Kishore Lal Sinoh Deo v. Sir Prasad Ram. 
° 43 CaL 95-36 I- C. 179-20 C- W. N- 475. 

Hardship— Consideration of. 

The courts arc constrained to administer the 
law a* they find it without reference to hard 
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cases. (Kensington and Deaton, JJ.) Saohar o 
Nur Ahmad. 59 P.W R. 1913 = 110 P.LR. 1913 = 

19 I. C. 239=79 P. R. 1913. 


H ardship— Consideration of. 

Per CoiUts Trotter and Srinivasa Iyengar 
J J : — Hardship or no hardship if the language 
of the statute is plain, courts are not entitled to 
take liberties with it under the guise of constru- 
ing it. (Wallis, C. y„ Abdur Rahim, Coulls- 
Trotter, Sesliagiri Aiyar and Srinivasa Aiyangar 
yy.) Mi'Ll. A VlTTIL SnFTI V. KlINHI PaTHUMMA. 

40 Mad. 1040 = 33 M. L. J. 320 = 
22 M.L. T. 236 = 11917) M. W. N.609 = 
431. C. 31-6 L. W. 464 (F. B.). 

Hardship — If limits plain meaning 

section. 

Where a plain interpretation of a statute is 
possible without its l>eing unjust, inconsistent 
or unreasonable, that should not be departed 
from, simply because it may cause hardship in 
some particular case. The language of u 
ciKlifying enactment must receive its natural 
meaning without any assumption as to its hav- 
ing probably been the intention to leave unal- 
tered the law as it existed before. 23 C. 563, 
boll. ( Fawcett , .-I. 7. C.) Mansoor v. Mino 
Saiiehdin. 13 I. C. 234 =5 S. L. R. 125. 

Hardship- Consideration of. 

Where the meaning of words used in a statute 
is clear and unambiguous, it is not open to the 
court to speculate as to the intention and decline 
to give effect to the strict sense because of some 
apparent or supposed hardship. ( Hayward , J. C. 
and Cohen. A. J . C.) Kmperok Hatimati. 

9 1.0.720=12 Cr. L. J. 122=4 S. L. R 214. 

Harmonious Construction. 


II anno i ious construction • 

One section cannot be used to defeat another 
unless it 19 impossible to effect a reconciliation 
between them- (Sir Lawrence Jenkins-) Moham- 
mad Siif.r v. Swam i Dayal- 20 A. L. J. 476 = 
44 A. 185 = 49 I. A. 60 = 9 0. L. J. 81 = 
42 M- L. J. 584 = 25 0. C. 8 = 35 C. L. J. 468= 
(1922) M. W. N. 378 = 24 Bom. L. R. 695 = 
30 M. L. T. 220=1922 P. C. 17 (P. C.). 

-Harmonious construction — All provisions 

* . ... . r ...... 


I J It# r# • I •• » J ~ ~ 

be taken into account— Inconvenience— Absurdity . 

A construction which leads to absurdity or 
convenience should be avoided, unless express 
ords of a statute compel the court to hold other- 
isc. Construction is to be made of all the parts 
gether and not of one part only, by itself. 
hadi Lal . 7 ) Daulat Rai Wazir Chand. 

20 P. R. 1915=29 I. C. 272=35 P. L. R. 1916. 

Harmonious construction . 


Per Abdur Rahim , J.— The well-established 
inciple of interpretation is, that of two possible 
astruction9, the one which gives a consistent 
waning to the different parts of an enactment 
ould be preferred* ( Wallis , C. Abdur 

i him and Srinivasa Iyengar , JJ.) Sankara 

LNKATRAT.NAM V. V ARADARAJULU APPA R^O- - 

Mad. 529 = 35 I.C. 213 = (1016) 2 M W. N- 7 = 
L. W. 592-31 M. L. J. 123 =20 M. L. T. 118. 
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INTERPRETATION OF STATUTES— Har- 
monious Construction. 


- Harmonious construction 


la construing a statute care must be taken to see 
that no inconsistency results from such construc- 
tion. ( Benson and Sundara Iyer , JJ.) K am bam 
Bali Reddi v • Emperor. 22 I. C. 756 = 

15 Cr. L. J. 180 = 37 Mad. 119. 


• Harmonious construction. 


The court ought not to construe a section 
without considering the whole Act and also the 
other portion of the section of that statute and 
the general law. (Sianyon, A. J.C.) Sukhandan 
v . Lakhmichand. 12 I. C. 364=7 N. L. R. 136. 


• Harmonious construction. 


The construction of a statute is to be made of 
all the parts together and not of one part only 
by itself. ( DrakeBrockman , ?. C.) Mahadeo v. 

Naoo. 12 I. C. 357 = 7 N. L. R. 130- 


•Harmonious construction . 


A section of an Act should not be interpreted 
so as to conflict with other established 
principles of law. (Stuart and Kanhaiya Lal t 
A. J. Cs.) Wasi Ali v. Jano Bahadur Singh. 

34 LC. 48=20. L. J. 614. 

- Harmonious construction — Statute not re - 


pealed or modified . 

Every enactment must be so construed as to 
be consistent with every other one not 
expressly repealed or modified unless they are 
m conflict. (Lindsay, J. C. and Kanhaiya Lai , 
A. J. C.) Prins v. Murray and Co. 

17 0. C. 99 = 23 1. C. 935=1 0. L. J. 127. 


Harmonious c, nstr action. 

Laws have to be interpreted in such a way as 
to avoid a conflict. ( Kanhaiya Lai, A. J. C.) 
Bacchulaj. v. Raja Ram. 19 I. C. 347=16 0- C. 5. 

* Harmoni, us construction. 

It is well-known rule of construction that each 
part of a statute roust expound every other part. 
\Has t y.) Laui Tbwari v. Emperor. 

54 I. C. 894=1 P. L. T. 147. 

Headings. 

Headings, if limit express words of section. 
The heading to a group of sections in a statute 
ought not to be pressed in, to a constructive 
limitation upon the exercise of the powers given 
by the express words of the Act. (Lord Sumner.) 

R""-. Commissioner op 

Bombay. 42 Bom. 462= i 1918) M. W. N. 840= 
23 C. W. N. 110=24 M. L. T. 297 = 
20 Bom. L. R. 937 = 48 1. C. 63 = 
8 L. W. 548 (P. C.). 

ladings— Marginal notes, value of. 

COuld J not Placed on the headings 
dc9Cri P tions of sections in the 
J 1 ** “*»«• especially In the case of Agra 

JSK whi £\ *• «ot a model of gS 

a* ( ’ w ajnabi kv %\ 

H codings — Value of, 

s -T* 1 * fe ading of a chapter may be looked to in 
laterpreting but neither the preamble nor the 
***Ufig can be referred to for controlling the 

'' VoL ffl a D.-88 


INTERPRETATION OF STATU TES— History 
of Legislation. 

plain meaning of the enacting portion. ( Mitra , 
Offg- A. f. c.) Janu v. Fakira. 42 1- C. 694 = 

13 N. L. R. 181 


- Headings — Value of. 


The headings prefixed to sections of a statute 
may be used for the purpose of an interpretation 
of the meaning, scope and intention of the statute. 
Per MullicK, J. contra. ( Chamier , C. J. t 
Chapman , Mullick , Roe and Jinala Prasad f JJ .) 
Janki Singh v, Jaoannath Das. 

441. C. 94 = 3 P. L. J. 1 (F. B.). 


Headings — Value of. 

The headings prefixed to the sections or sets 
of sections can be used for the purpose of inter- 
preting ihe meaning and scope of the statute. 
( Chamier , C. J \ Janki Sinoh v. Jaoarnath Dass. 

3 P. L. W. 105 = 421,0. 177 = 
(1917) Pat. 318. 

Health Statutes. 


Health statutes — How construed. 


Statutes passed for the benefit of the public 
health and sanitation are construed in the same 
way as licensing Acts. (Stanyon, A. J. C.) 
Saiyyad Rahim v. Emperor. 

29 1. C. 325=16 Cr. L. J. 485 = 11 N. L. R. 76. 
History of Legislation. 

History of legislation. 

When the meaning of an enactment is to be 
ascertained, it is necessary to refer to the events 
which led .to the passing of the Act (Vll of 1865). 
(Sankaran Hair and Sadasiva Aiyar, JJ .) 
Sriraja Venkata Rangayya Appa Rao Bahadur 
v. Secretary op State. 13 M. L. T, 330= 
(1913) M. W. N. 417 = 19 I. C 227 = 

24 M. L. J. 680. 

History of legislation — Previous Act — 

Rejertnce to- 

In construing the provisions of an Act in force 
which in themselves are perfectly clear no refer- 
ence should be made to a former Act on the 
subject which the Act in force has superceded. 
(Lindsay, f. C.) Rudra Partap Sinoh v. 
Sikandar Khan. 39 I. C. 598 = 20 0. C. 104. 
History of legislation— Reference to. 

In construing a statute courts are entitled to 
look at the course of legislation up to the date of 
the statute and if the words of a previous statute 
are ra-enacted it may be assumed that the law 
was intended to continue as before. (Dairwa 
Miller, C- J. and Mullick, y .) Narayan Sinoh v. 
Baba. 4 P. L. W. 189=44 I.C. 262= 

(1918) Pat. 131. 

History of legislation— Prior Act— Refer- 
ence to. 1 

The court can look into a prior legislation in 
order to find the scope, object and intention of an 
amending Act. (Mullick and Atkinson, yy.) R AM 
Shai v. Khemon Mahto. 1 P. L. W 571= 

38 I.C. 59 =(1917) Pat 63. 

History of legislation — Natural meaning 

to be taken. 

The words of a statute must be given their 
natural meaning without reference to the preyi- 
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INTERPRETATION OF STATUTES— Inten- 
tion of Legislature. 


ous law or previous history of legislation. 
(Mating Kin,y.) Kyanksema v. Aparna Charan. 

62 1. C. 342 = 10 L. B. R. 326- 


Illustrations. 


Illustrations— Part of statute. 

Illustrations to an Indian statute are to be 
considered as part of the statute itself. ( Lord 
Atkinson.) Lala Bala Mal v. Ah ad Shah. 

35M.L- J* 614=25 M. L. T. 55 = 
16 A. L. J- 905 = 23 C- W. N- 233 = 
124 P. R. 1918 = 180 P. W- R. 1918 = 
29C.LJ. 165 = 1 U.PLR (P.C.)25 = 

1 48 I. C. 1 = 21 Bom. L. R. 558 (P C.). 

Illustrations— Value of . 

Illustrations appended to a statute are very 
useful in interpreting the meaning of the sections. 
It is the duty of a court of law to accept, if 
that can be done, the illustrations given as being 
of relevance and value in the construction of the 
text ; they should be rejected as repugnant to 
the section only as the last resort of construction. 
(Lord Shaw). Mahomed Sycdoi. Huffin v. Yehool 
Gark. (1916)2 A. C. 575 = 

21 C. W N. 257 = (1917) M. W. N.162= 
19 Bom- L. R. 157 = 86 L. J. P. C. 15 = 
115 L. T. 564 = 32 T. L. R. 678 = 39 I. C. 401 = 

43 I. A. 256 (P.C.). 

■ - ■ — — Illustrations — If control section. 

An illustration to a section ought never to be 
allowed to control the plain meaning of the 
section itself and certainly it ought not to do so 
when the effect would be to curtail a right which 
the section in its ordinary sense would give. 
( Macleod , J.) Shiv lal Motilal v. Birdichand 
Jivraj. 40 I. C. 194 = 19 Bom. L. R. 370. 


Illustrations— Value of. 

Although illustrations lack the force of law 
they go a great way to explain the intention of 
the legislature. ( Sharfuddin , J.) Ram Subhao 
Singh v. Emperor. 30 I. C. 465 = 

16 Cr. L. J. 641 = 19 C. W. N. 972. 


Illustrations — Value of. 

“ Illustrations *' appended to sections ;of an 
Act are not to be taken as express provisions of 
the law or as binding on the court. ( Johnstone 
and Rattigan, JJ.) Balmoocand v. Emperor. 
11 P* W. R. 1915 Cr. = 17 P. R. 1915 Cr.= 
16 Cr. L. J. 354 = 28 I. C. 738 = 
246 P. L. R. 1915. 


Illustrations— Value of • 

The illustrations to a section arc a guide to 
the intent of the legislature. 39 I . C. 401 (P.C.) 
Foil. ( Seshagiri Aiyar and Napier , JJ.) Kun- 
chithapatham Piu.ai v. Palamalai Pillai. 

(1917) M. W. N. 166 = 39 I. C. 405 = 

32 M* L. J 347. 


Illustrations— Value of. 

Illustrations to a section are both relevant 
and valuable in the construction of the text. 39 
I. C. 401 P. C. Ref. to. (Young, J .) Jasoo and Co. 
v . Joseph Heap and Sons, Ltd. _ ^ ^ 

46 1. C. 497 = 11 Bur. L. T. 9. 


Illustrations — Value of. 

Illustrations do not lay down substantive law 
and may be useful if correct. (Fox, Two mey, Ormond , 
ParUtt and Robinson , JJ) Naoa Mya v. Emperor. 

8 Bur. L. T. 220 = 17 Cr. L. J. 49= 
32 I. C. 641 = 8 L. B. R. 306 (F. B.). 

Indian Enactments. 

Indian Enactments when ultra vires. 

The enactments of the Indian Legislature are 
null and void when they exceed the limitations 
prescribed by the Imperial Parliament to which the 
Indian Legislature is subordinate. 40 C. 391 Ref. 
to. (Abdur Rahim , A. C* J. and Ay ling and 
Seshagiri I y t r, JJ.) ANNIE BesanT v. Govt. OF 

Madras. 39 Mad. 1085= 

5 L. W- 1=(1916) 2 M. W. N. 385= 
18 Cr. L. J. 157 = 37 1. C. 525 = 
21 M. L. T. 124 

[On appeal see 52 I. C- 209 = 43 Mad. 146 (P. C.))*, 
Intention of Legislature. 


Intention of legislature. 

The courts in the interpretation of Acts 
encroaching rights of subjects, do rightfully 
expect the legislature to manifest its intention 
plainly or by implication and beyond reasonable 
doubt. (Knox, C. y. and Banerjee , J .) ImaMI v. 

Emperor. 35 All. 24 = 10 I. C. 333= 

13 Cr. L J. 685 = 10 A. L. J. 420. 

Intention of legislature— Plain meaning of 

words to be given effect to. 

The proper course in the construction of a 
statute is to examine the language and find its 
natural meaning uninfluenced by considera- 
tions derived from the previous state of the law 
and not to start with enquiring how the law pre- 
viously stood and assuming that it was probably 
intended to have it unaltered, to see if the words 
will bear an interpretation in conformity with this 
view. (Macleod, J.) Shivlal Motilal v . Birdi- 
chand Jivrai. 40 I. C. 194=19 Bom. L. R. 370. 


Intention of legislature — Vested right 

dking away of - Presumption. 

An intention to take away vested right - withou 
:ompcnsation or saving cannot be imputed to the 
egislature unless expressed in clear terms* 
1903) A. C. 355; (1905) A. C. 369: 6 W. R. 686 
Poll. (Jenkins, C. J ., Stephen, Woodroffe , 
Holmwood and Chatterjee , JJ.) GopeShwar Pal 
Jiban Chandra. 

241. C. 37=18 C. W. N. 804= 

IQ C. T. J 549 (F R ». 


Intention of legislature— Meaning of words 

used — Plain construct on. 

A court is not at liberty to speculate on the 
intention of the Legislature, and to construe them 
according to its own notions of what ought to 
have been enacted. Nothing could be more 
dangerous than to make such considerations the 
ground for construing an enactment that i» 
unambiguous in itself. To depart from the 
meaning on account of such view is, in truth, not 
to construe the Act, but to alter it. But the 
businesses of the interpreter is not to improve 
the statute, it is to expound it. The interpreta- 
tion of law must be according to wbs*t the word* 
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tion of legislature. 

mean and not when the legislature meant. {Shaai 
Lai, C.y. and Marlineau, y.) Gobind Das v 
Rup Kishorb. 4 Lab. 367=6 L. L. J. 25= 

1924 Lab. 65. 


Intention of legislature— Language plain. 

If the language of a statute is clear and unam- 
biguous the court must give effect to it and has 
no right to extend its operation in order to carry 
out the real or supposed intention of the legis- 
lature- It matters not in such a case, what the 
consequences may be. Where by the use of clear 
and unequivocal language capable of only one 
meaning anything is enacted by a legislature it 
must be enforced even though it must be absurd 
or mischievous- [ Shadi Lai , C. y . and Li 

Rossignoly y.) Piara Singh v • Mulamal. 

. . 4 Lah. 323=5 L. L. J. 551=1923 Lah. 655. 

Intention of legislature— Evidence. 

A statute clear and unambiguous should bn 
strictly construed. No evidence of its intention 
should be allowed. [Fenton, y. C.) Ghulam 
Muhammad p. Zewaro. 5 P- R 1912 (Rev.) = 

, 1 ; ,17 I.C. 979 = 35 P.L.R. 1913. 

“ " Intention of legislature— Speculation. 

The • phrase intention of the Legislature •’ 


canoot be intended to cover a speculative opinion 
as to what the legislature would have probably 
meant, although there has been an omission to 
enact it. (Staisyon A. J. C.) Saiyyad Rahim v 

Empbror. 29 I. C. 325=16 Cr. L. J. 485=: 

. 11N.L. R.76. 

~~~ •Intuition of legislature— Words to be 
looked to. ... ■ 

When the terms of a statute are clear, it is con- 
trary to all principles of interpretation to first 
conceive the intention of the legislature in 
enacting the statute and then to construe the 
language in accordance with that intention. 

aim Waur Has*,, A. J. Cs.) M.rza Sad.q 
Husain v. Mahomed Karim. 

. . ,r <• ,9 O.L-J. 456=25 0. C. 319= 

. t ■ *; 1922 Oudh 289. 

Intention of legislature. 

Whatever may have been the intention of the 
legislature in passing an Amending Act Courts 
must give the provision of the Act their literal 
construction. It is not proper to approach the 
statute by assuming an intention opart from the 
Utnguage, of, the statute, and having made that 
fallacious .assumption, to bend the language in 

.«v 88umption ’ 80 made - 13 A - C. 294 ; 
7*"i 07 i 23 C. 563 Foil. (Daniels and Lyle, 

pkioA?' KU *" ’• „ K “ AR M *™URA 

PRASAt). 25 0. C. 189=9 0. L. J. 235 = 

1922 Oudh 238. 

ituftdj Initnll(m . ,°f bgislalure when to bt dis- 
% ‘ he ****■> «n be discussed 

25 1. C, 594=1 Q. L. J. 325. 
■Intention of legislat U re-R, nl Acti-Limi - 


INTERPRETATION OF . STATUTES- Jndg- 
ment, statement in. *. 

Per Mullick , y . — The policy of legislature 
since 1885, is to provide special rules of limitation 
in Rent Acts in place of general rules in the 
statutes of limitation. (Chatnur, C.y. and Mullick , 
/.) Kunti Dai v. Jharu Lad Das- 

2P. L. W. 16 =(1917) Pat. 247= 
401. C. 907=2 P.L.J. 567. 


Intention of legislature — Language of Act. 

If the natural and ordinary meaning imported 
by the words of the Act give out a result consistent 
with the Act, it matters not that it may be in 
excess of what the legislature had in view. (Pratt, 
y. C. and Boydy A. y . C.) Municipality of 
Karachi v. Mahomed A u Essaji. . 

33 LC. 675=9 S. L. R. 126. 


Intention of legislature . 

The legislature never intends to make any 
alteration in law beyond what it explicitly declares. 
( Crouch , A. y. C.) Mahomed Ali Essaji v. 
Karachi Municipality. 20 I.C. 572=7 S.L.R. 31. 

Intention of legislature— Speculation as to. 

Where the meaning of a Statute is dear and 
unambiguous, it is idle to speculate upob the 
mtention of the legislature- (Pratt, y. C. and 
Crouch , A. y. C .) Doulatpam v. Halo Kanya, 

13 I. C. 244 = 5 S. L.R. 155. 



\t . 


■ -Intention of legislature— When to be looked 
into District' — bleaning.of. 

Statutes ought to be strictly construed from 
the language thereof. The court should not 
inquire into the intention of the Legislature 
unless an ambiguity exists. The word ‘District’ 
means a Toluka and not a Collectornte. (Pratt 
J. C. a/i d Crouch, A.J C.) Imperator r. Jaro. 

12 1. C. 648=12 Cr. L. J. 558=5 S. L. R. 54. 

Interpretation Clause. 

» 4 , 

~ Interpretation clause — Comprehensive nature 

In case of comprehensive defining clauses, 
such as those defining a terra as including some- 
thing, the rule is that they are not to be taken 
as strictly defining what the meaning of the 
word must be under all circumstances but 
merely as declaring what thing may be com- 
prehended within it, where the circumstances 
require that they should. (Scott, C. J., Chan- 
davarkar and Heatan, jj.) Empbror v. Braz H. 
Db Souza. 35 Bom. 412=11 1- C. 610= 

12 Cr. L. J. 426 =13 Bom. L. R. 494. 

-Interpretation clause— When to be used. 

, The interpretation clause present in most 
modern statutes should only be used for inter- 
preting words having ambiguous or equivocal 
meaning and should not be used to disturb the 
meaning of plain words. (Chapman, Mullick and 
Atksnson, JJ.) Mamkram o. Emphror. 

2P T W RV?** t‘ J.404= 
2 P. L. W. 357 = 38 I. C. 964 = (1917) Pat. 88. 

Judgment, Statement in. 

—fudgment, statement in— Value of. 


Per Smfcrfyn Iyer, A statement In a judg- 
m^t abptit jtq admission made before the f!r£ 
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INTERPRETATION OF STATUTES-Juris- 
diction. 

Coart should not be doubted lightly by the 
appellate court especially when there is no 
affidavit by the vakil who appeared in the lower 
court. (Oldfield and Sadasiva Iyer , yy.) Nell- 
AVADIVU Am.MAL V . SUBRAMANIA PlLLAI. 

40 Mad. 687=38 I. C. 617 = 31 M. L. J. 269. 
Jurisdiction. 

■— Jurisdiction — Statute conferring — Means of 
exercising jurisdiction impliedly conferred. 

It is a well-known rule of interpretation of 
statutes that where a statute confers jurisdiction, 
it impliedly grants also the power to do such 
acts, adopt such measures, and employ such 
means as are essentially necessary to its execu- 
tion. 23 C. 514; 24 C. 754, Ref. (Mookerjee and 
Panton, yy ) Yasin Ah Mirdha v. Radhagobinda 
Chowdhuri. 26 C. W. N- 381 = 1922 Cal. 118 = 
47 Cal. 354-55 I. C 180 = 30 C. L. J. 489. j 

yurisdiction — Punjab Alienation oj Land 

Act . 

Provisions, which trench on the usual juris- 
diction of a Civil Court to execute its decree 
or order, must be strictly construed. Although 
agricultural land is exempt under the Punjab 
Alienation of Land Act, yet an Insolvency 
Court is competent to proceed against such 
land by means of a temporary alienation. 
(Shadt Lai, C. y . and Wilbcrforce , y .) Manji v. 
Girdhari Lal. 61 1. C. 664=2 Lah. 78. 

yurisdiction — Extension of, to new matters — 

Incidents of ordinary jurisdiction apply . 

Where the jurisdiction of a court is extended 
by a statute to matters which would not ordinarily 
come within its purview that extension of jurisdic- 
tion makes the new matters, subject to all the 
machinery provided by law, for the regulating of 
its ordinary jurisdiction as a Court of record. 
(Schwabe, C. y . and Coutts-Trotter , y.) The 
Secretary, Board of Revenue v. Madras Export 
Company. 18 L. W. 392 = 1924 Mad. 63. 

iThis view is no longer law, See 1923 P. C. 148.] 


yurisdiction— Act creating , if affects 

previously existing jurisdiction. 


Obiter.— 1 The creation of a new jurisdiction 
does not affect previously existing jurisdiction in 
the absence of express provision to that effect. 
(Wallis, C. J., Sadasiva Aiyar and Srinivasa 
Aiyangar , yy.) Narainswami Aiyar v. Venkata- 
r am ana Aiyar. 39 Mad. 239 = 29 M. L. J. 607 = 

18 L T. 426 = 2 L. W. 1037 = 
31 1. C. 326 =(1915) M. W. N. 921 (F. B.) 

yurisdiction— Ouster in special cases — 

Other cases . 


Where the general jurisdiction of Civil Courts 
is specially taken away in particular cases by an 
Act, the Civil Courts retain their ordinary juris- 
diction in all other classes of cases unless it is 
acquired by the Revenue Courts. (Sadasiva Aiyar 
and Tyabji , yy.) Rajah op Venkatagiri v. 
Jayampa Ayappa Reddy. 

38 Mad. 738=14 M. L. T.405 = 
(1913) M. W. N. 919=21 1. C. 532= 

25 M. L. J. 678. 


INTERPRETATION OF STATUTES-Jurig- 

diction. 

— yurisdiction — Act ousting — Strict construe • 

tions. 

Enactments taking away the jurisdiction of 
Civil Court must be strictly construed. (White, 
C. y. and Tyabji , y.) Muthammal v. Secretary 
op State. 13 M. L. T. 293= 

(1913) M. W. N. 307=19 I. C. 68= 

24 M. L. J. 405. 

yurisdiction — Act conferring . 

The general principle of construction applicable 
to an enactment conferring jurisdiction is that it 
must clearly appear that a particular case falls 
within its jurisdiction and the jurisdiction should 
not be extended by implication. ( Bakewell , y.) 
Official Assioneb op Madras v. Ramaswamy 
Iyengar. 12 M.L. T. 229 = (1912) M.W.N.974= 

17 I. C. 342=23 M.L.J. 726. 

— yurisdiction — Statute ousting— Strict con - 

St ruction. 

An Act by which the jurisdiction of the ordi- 
nary courts of judicature is taken away must 
be construed strictly. 8 W. R. 428 Poll. 
(Drake-Brockman, y. C.) Kama v. Bhajanlal. 

45 I. C. 654. 

— -yurisdiction — Act ousting — Strict construc- 
tion. 

It is a rule of construction that an Act by which 
the jurisdiction of ordinary courts is taken away 
must be construed strictly. ( Drake-Brockman , 
y. C.) Ganpat v. Tribak. 19 I. C. 759= 

9N.L. R. 54. 

— y urisdiction . 

Where an Act lays down that no suit shall 
lie in a civil Court, it means that no suit shall 
lie even on the ground of fraud. ( Miller , C. y„ 
Mullick and Bucknill , yy.) Here Krishna Sen 
v. Umesh Chandra Dutt. 2 P. L. T. 528 = 
3U. P. L. R. (P.) 57 = 6 P. L. J. 373 = 
62 I. C. 962 =(1921) Pat 209 (F. B.). 

— — yurisdiction — Statute ousting — Strict con • 
strudion. 

Statutes ousting the jurisdiction of Civil 
Courts must be strictly construed, so as not to 
allow the Civil Court’s jurisdiction to be lightly 
interfered with. (Atkinson and Shaiba 

Prasad v. Golam Manjhi. 50 I. 0. 454= 

(1919) Pat. 147. 

yurisdiction— Equitable jurisdiction , if can 

be invoked to override Act. 

Courts in India cannot invoke the cquitablt 
jurisdiction of the Court of Chancery to override 
the law as enacted by an Act of Indian Legislature. 
(Pratt, y. C. and Crouch, A. y. C .) Abdul Wahid 
v. Manaobr, Encumbered Estates, . _ 

19 I. C. 838=6 8. L. R. 250. 

yurisdiction — When taken away. 

The jurisdiction of a superior court cannot 
be taken away except by express orders or by 
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INTERPRETATION OF STATUTES— Langu- 
age. 

necessary implication. 4 Bom. 634 Foil. (Pratt, 
J. C . and Crouch , A. J. C.) Karam Bahadur 

v. Emperor. 13 I. C. 223 = 13 Cr. L. J. 31 = 

5 S. L. R. 179. 

Language. 

— — “ Language — Plain meaning . 

Pit Crump, y . — Courts are bound to construe 
a section of an Act according to the plain meaning 
of the language unless either in the section itself, 
or in any part of the Act anything is found to 
modify, qualify or alter the statutory language 
even if absurdity or anomaly be the result of 
such interpretation. The proper course in in- 
terpreting an Act intended to codify a particular 
branch of the law is first to examine its language 
for its natural meaning uninfluenced by any consi- 
derations derived from the previous state of the 
law and to start with enquiring how the law pre- 
viously stood and then assuming that it was prob- 
ably intended to leave it unaltered, to see if the 
words of the enactment will bear an interpreta- 
tion in conformity with this view. ( Macleod , C. y . 
and Crump, *y.) Alfred Wilkinson Wilkin- 
son. 47 Bom. 843=25 Bom. L. R. 945 = 

1923 Bom. 321. 

- Language — Same words to bi construed in 
sams sense. 

Where in a statute the same word is used in 
different sections it ought to be interpreted in the 
same sen:* throughout unless the context in any 
particular section plainly requires that it should 
he understood in a different sense. (Chandavar- 
*ar and Hea'onyj.) Baba Ye5Hvant Desai, 

tn re. 35 Bom. 401 = 13 Bom. L. R. 505 = 

11 1. C. 614=12 Cr. L. J. 430. 


'Language— How to be construed. 


Words of an Act should be construed so as to 
further and not to restrict the purpose of the 
Act. (Tiunonand Niwbould, yy.) Molla Ataul 
Huq v .Chairman op p Maniktolla Municipality. 
48 Cal. 378= 57 1, C. 960 = 24 C. W. N. 969, 

i ge—Dal* of coming into force of 
^(“U-jDate o f publication— If to be included Jr 
excluded Rule of constr uctpin. 

L a * ru,e framed b y th * Madras High 
Sri^L hc ‘ QSUtUti ° n . f ~ for P^°ts on the 
thJ 8 r m ,dC 7 a ? ra,8ed by a notification in 
the Gaactte and they were to come into force 

°|! P ublication - The notification 
reached the High Court at 5 p. m. on a certain 

when , lh . e offices had just dosed. Held 
by the majority of the Special Bench that the 

aI D rul “ appl,cd t0 8,1 Points filed on that 
J* Per SrW,.C.y.-The word "from’- precS 
tag a date may mean "or and after” or after. The 

“V ,rcUtn5tHa “ 9 of ** ch ^ should be 
BSSl £ * arrw f/ t the true construction. 

thc^mSt Yf* 7 aild r L cason3 10 the contrary- if 

of a definite 

22 where there is a terminus ad 

^ is exduded* faCit thc flrat 

“ay is excluded. If the named date is at the 

SS, aQ ‘ ndcflaite V* riod th P first day 

oI? t ^ U ! h T , r0i,t, ' y ‘ 7 Whe « a statute, fixes 
omy the Ur minus a ? uo of a state of things which 


INTERPRETATION OF STATUTES-Lan- 
guage. 

is envisaged as to last indefinitely, the common 
law rule is that portions of a day ought to be neg- 
lected and the order takes effect from tbe first 
moment of the day on which it is enacted or 
passed ; when the order limits the period 
marked both by a terminus a quo and a terminus 
ad quem , the former is to be excluded and the 
latter to be included in the reckoning. 

Per Kumaraswatni Saslri , y -There is no hard 
and fast rule in construing the significance of the 
word “from." Each case must depend on its 
own facts. Justice and equity require that the 
date of notification ought to be excluded. 
(Schwabe, C . y .. Coutts-Trotter and Kumaraswami 
Sastry , yy.) Court Fees. In re 

45 M. L. J. 557=46 Mad. 685 = 
(1923) M- W. N. 883 = 1924 Mad. 257. 


tion. 


■Language— Affirmation— Negative implicit- 

Although a statutory enactment expressed in 
affirmative languages, may sometimes be construed 
as having a negative implication ; such implication 
must be a necessary and reasonable one. ( Abdstr 
Rahim, O. C. J., Oldjield and Seshagiri Aiyar, 
yy.) Gadi Nbblaveni V. Marappareddi Gari 
Naraybana Reddi. 43 Mad. 94= 

37 M- L. J. 699=26 M- L. T. 377= 
10 L. W. 606 = 63 I. C. 847 = 
(1920) M. W. N. 19 (F. B.). 


Language—" and or 


»# 


It is well-settled that the word "and’’ may be 
read as “ or ” where it is necessary in order to 
carry out the obvious intention of the Legislature. 
(Maxwell on Statutes P. 33, 1 edition 8). ( Wallis 

Srinivasa Aiyangar 
and Phillips, JJ.) Kunhaloor Puthia Vbetil 
Rayarappa v. Parkum Punnissrri Kelappa 

40 Mad. 594 = 32 M. L, J 110- 

(1917) M W N- 195=21 M. £t.' 246 = 
39 I. C. 741=6 L. W.617 (F\B.). 


— — - — Language-Not clear— Alteration of la 
intention of Legislature. 

Though the first rule of construction is to give 
the words their ordinary and natural meaning it j 3 
also a recognised rule of construction that when 
the language is not clear thc legislature did not 
mean any substantial alteration or the old law bv 
doubtful words ordinarily when several specific 
'. n n 9 *"“ 3 P re “ d “ » B c nerat term with the word 
.other prefixed to it and where the rule of 
eastern generis is applied, the meaning of the 
general term is determined with reference to all 
the instances mentioned. (Abdur Rahim, O. C. y. 
and Krsshnan, J.) Gadioi Marrppa v. Firm oh 
Marwadi Yahnajp.k. 20 M L. T qno:. 

(1916) 2 M..W. N 280 = 38 I. C. 823= 
„ 31 M. L. J. 772. 

7 Language. 

Words ought to be construed in their primary 
sense, and not to be attributed to a multipSj 
of senses. [Oldfield and Seshagiri Iyer, 
MSBf<AKSHI *>. MUNUNDJ PaNNIKKAN 

omyuA tfUkm-Vte. 

26 1. C. 957 = 27 Vl A. 
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Language of words — Grammatical meaning 
— Marginal note. 

The most elementary canon of construction is 
that the words and phrases of a technical legis- 
lation are used in a technical sense if they have 
acquired one and otherwise in their ordinary 
meaning. The phrases and sentences are to be 
construed according to the rules of grammar. 
It must be presumed unless there is anything in 
the subject or context that the legislature uses 
the same word or phrase in the same sense. A 
marginal note cannot be called in aid to interpret 
the section, ( Brockman , J. C ., Stanyon and 
Miltra , A. J. Cs.) Salu Bai v. Bajat Kan. 

42 I. C. 200=13 N. L. R. 130 (F. B.). 


Language — Intention of legislature. 


We are bound to look at the language used in 
the Act, construing it with reference to the 
object with respect to which the legislature has 
used that language but construing it in its ordi- 
nary grammatical sense, unless 'there is some- 
thing in the subject-matter or context to show 
that it is to be understood in some other sense 
and doing ali this we are to say what is the 
intention of the legislature expressed by that 
language. In other words the golden rule of 
construction is to declare that to be the inten- 
tion of the legislature which appears to be 
expressed by the* words used and understood in 
their ordinary sense with reference to the sub- 
ject-matter and context unless that is manifestly 
absurd or unj jst. Per Blackburn, J. in the House 
of Lords, 9 H. L. C. 32 Eastern Counties and 
London and Blackwell Ry. Co. v • Marriage. 
( Brockman , J . C. and Stanyon , 4- J. C.) Balaji v, 
Gopala Rao. 33 I. C. 489 = 12 N. L. R. 51. 


■Language. 


Where language of statute is clear and unam- 
biguous, courts should give effect to it, without 
regarding the question whether it has the effect 
of divesting a vested right or not. (Mittra, Offg . 
A • 7. C.) Miya Saheb v. Champa Lal. 

23 1.0.888 = 10 N.L R. 42. 

— Language — Words , same meaning through- 
out an Act. 

Ordinarily a word keeps the same meaning 
at least throughout any one Act. ( Hallifax , 
A, y. C.) Kekra v. Sadhu. , 231.0.238 = 

* * • . 10 N. L. R. 28. 

. Language. 

A phrase used in several codified laws, all 
emanating from the same source, one and the 
same significance must be attributed to it where- 
ever it occurs provided it is not repugnant to the 
context; ( Stanyon , A. J. C .) G. I- P. Ry. Company 
v. Amraoti Municipality. ^ ^ _ ___ 

' , 161. 0.449=8 N.L.R. 107. 


■Language — ■ Legal term — Meaning . 


In interpreting a statute, the settled rule of 
construction is that where the legislature uses a 
legal term which has a known significance, it must 
be assumed that the term has been used in that 
sense only and in no other. (Das, J.) Jhari 

* N0 U ,. Empbror. 21 £ .L 3%. 

J f' 


Language— Simplicity . 

Statutes should be interpreted as simply as 
possible. When a document is stamped, though 
wrongly and inadequately, it must be taken to be 
insufficiently stamped and not unstamped. 
(Pratt, y.) The Collector op Rangoon v. 
Abdul Rahman Sircar. 11 L. B. R. 316 = 

1922 L. B. 27. 


Language — Not clear context. 

Where the language of a statute is not clear 
the cause or necessity of the law being made 
should be considered ; and every clause should 
be construed with reference to the context and 
other clauses of the Act so as to make a consistent 
enactment of the whole statute. ( Hartnoll , Offg, 
C.y.and Ormond , J .) Seena M. HaNsifp & Co. 
v. Liptons, Ltd. 15 Cf. L. J. 337= 

7 Bur. L. T. 116=23 I. C. 689=7 L. B. R. 306. 

Language — Inconsistent with purpose of 

enactment — Modification of meaning of words used* t 

When the language of a statute in its ordinary 
meaning and grammatical construction leads to 
a manifest contradiction of the apparent purpose 
of the enactment, a construction may be put upon 
it which modifies the meaning of the words or 
even the structure of the sentence. (Twomey, J.) 
Muhammad Jewa v. Wilson. 4 Bur. L. T. 83= 

10 1. C. 787 = 12 Cr. L. J. 246. 

Language — Ordinary meaning to be given . 

It is to be assumed that words are used in their 
popular meaning unless they have acquired a 
technical meaning and legislature must be intended 
to mean what it has plainly expressed and conse* 
quently there is no reason for construction. 
(Kennedy, J. C- , Raymond and Kemp, A. J*C) 
Mt. Huri v. Roshan Khudabux. 

16 S. L. R. 112=1923 S. 5(F.B.). 

Language — Technical meaning of words . 

It is an elementary rule of construction that 
words and phrases are used in a statute, in their 
technical meaning if they have acquired one. 
(Pratt, y. C. and Crouch , A. y. C.) Jbbwanjbb *. 
Gulam Hussain. 47 I. C. 771=12 S. L. R. 20. 

Language— Words, meaning of. 

If the natural and ordinary meaning imported 
by the words of the Act give out a result con- 
sistent with the Act it matters not that it may 
be in excess of what the legislature had in view. 
(Pratt, y. C. and Boyd, A. y. C). Municipality op 
Karachi v . Mahombdali Isaji. 33 I. C. 675= 

9 S. L. R. 126. 


•Language— Change of presumption. 


It is an ordinary rule of construction of statutes 
that a change in the language of a Code or an Act 
may be presumed to indicate a change of intention 
on the part of the legislature. (Fawcett, y. C. 
and Crouch, A. y. C-) Farid v. Piru. 

28 I. C. 105=16 Cr. L. J. 249= 

8 S. L. R. 215. 
Liability, <*-. ' , ' l ;‘ 

Liability — Exemption from— Arms Act 

Search for arms— Suit for damages for trespass. 

The protection of an exempting statute does 
not avail unless the statutory formalities had been 
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INTERPRETATION OF STATUTES-Lia- 
biJity. 

strictly complied with before search. ( Lord 
Macnaghten). Clarke v. Brojendra Kishore 
Roy. 39 Cal. 953 = 39 I. A. 163 = 

(1912) M. W. N. 760 = 12 M. L T. 171 = 
10 A.L J- 193-16 C. L. J. 231 = 
16 C. W- N. 865 = 23 M. L. J. 32 = 
16 I. C. 501=13 Cr- L. J.693 = 
14 Bom. L. R. 717 (P. C.). 

Liability— New — Imposition of— Effect on 

old contracts. 

When a new liability is imposed by newly enact- 
ed provisions of law, it has the effect of annul- 
ling all contracts made prior to the enactment. 
(Sadasiva Iyer and Spencer , JJ.) Municipal 
Council op Conjebvaram. v. Kumara Venkata- 
charjar* 39 M. L J. 58 = 11 L. W. 574 = 

57 I. C. 718 =(1920) M- W. N. 469. 
Liberal Construction. 

Liberal construction— Meaning by implica- 
tion and reference . 

Where the interpretation sought to be put 
upon the words is arrived at by implication and 
by reference, the court ought not to put a 
restricting and penalising construction. (Piggott 
and Walsh , fy) Abdul Karim v. Islamunnisa 
Bibi. 38 All. 339 = 34 1. C. 231 = 

14 A.LJ. 401. 

Liberal construction. 

It is the duty of a court of law specially in a 
matter which is after all a matter of -settlement 
of revenue than strict law in the sense of the 
determination of the rights of litigants redress 
of wrongs to take a broad and liberal view if it is 
possible. [Walsh, J.) Dayalpuri r. Narayan 

Durr - 34 I. C. 26 = 14 A. L. J. 878. 

— •Liberal construction • 

A court should lean in favour of that view of 
the law which enable a party to get the fruits 
of an order in his favour, and not in favour of 
highly technical objections which would render 
the court’s order a mere piece of waste paper- 

r A,yar and SP*'"". 77’) Sobbuh 
Sbrvai v . Chokkalinoa Thevan. 

18 M. L. T- 248 =27 M- L. J. 618= 

25 I. C. 1004=15 Cr. L. J. 676= 

(1914) M. W. N. 700. 

Liberal Interpretation. 

t J n * technical matter where the language of 

Where ^e ^S, !! preSS,y covep the «•* and 

"„' r *. the interpretation sought to be put 

referen^^ 9 ,8 * mvcd 0t by im Phcation and 
reference, tbe court ought not to adopt a cons- 

t ruction having a restricting and penalising 
operation unless driven to do so by theforce of 
language. (. Saunders , J. C ) h j? J 

Mapyo - 461.0.328-0918)8 0.5 R. 79.‘ 

Limitation Statutes. 

T '***** ’‘“‘"'“-Strict construct*,,. 

It la contrary to sound canons of construction 
to enlarge the scope of the provisions oTa Sta 

* not to be found there, (Uooktrju ^ 


INTERPRETATION OF STATUTES-Margi- 
nal Notes. 

Panton, yy.) H. H. Maharajh Of Cooch Behar 
v. Raja Mahendra Ranjan. 66 I C 923 = 

34 0. L. J. 465. 


Limitation statutes — Lau> governing at 

time of suit. 

The statute of limitation applicable to a 3 uit 
is not the one which was in force when the cause 
of action accrued, but the one in force at the time 
of institution of suit except incases when the 
effect of enforcing the rule would be to take away 
plff s. right of suit altogether. [Fletcher, and 
Richardson, yy.) Badial Alam v Abdul Hakjm- 

38 1. C. 609. 


Limitation statutes— Strict construction. 

The interpretation of statutes of limitation must 

?• T 3 Ref - {Reid ‘ 

and Kattigan, 77-) Sundar v. Sauo Ram- 

34 P. L. R. 1911=26 P. R. 1911= 
91. C. 300 = 33 P.W.R. 1911. 

Limitation statute i 


- Applicability . 


New rules of limitation which are merelv 
procedural, apply to causes of action arising before 
their enactment- (Walds, C. y- and OldfeUy) 

™1M- A L HA I fiS YAR |QT GO m N e D ^ SWAMI OdAYAR.' 

M L. J. 65 =13 L. W. 522 - 62 I- C. 795= 

(1921) M- W. N. 338, 
Marginal Notes. 

—Marginal notes— Value of. . ; 

The marginal notes to a section cannot be 

text iT" ,n ., c ea 7 ng Up the am 8iguity in thS 
text of the written law but it may with id™, 

«agc be referred to when it coXm U, e 

elusion warranted by the language of the sec 

tion. (RaUsgan and Shad, Lai, yy.) Lahore 

Bank v. Kidar Nath. 36P R1Q1R- 

45 P.LR. 1916 = 311.0.746: 

4 P- W. R. 1916. 

Marginal notes— When can be used. 

When the language of a section is ambiguous it 
is Ultimate to ook at the marginal note to see 
what the draft of the section is. (Krishnan, 
Smith, In r*. 45 M. L J 73] - 

18 L. W. 879=33 m! l! T- 185= 

. . , 1924 Mad. 389. 

— .. Marginal notes — Railways Ad. S 7 S 
Sch. It, els. (w) and (s) — ‘ Shawls / meaning of. ’ 

S.7S applies to all articles speeded in Sch. 

! wbcth f r they a «; “»y special or 

.onal value or not. Shawls' in cl. (m) of SrtT 
11 should not be interpreted in a re str S 
sense by reference to the use of the 

?L SpCCial 7' ue ’ in th * marginal 
to S. 7S. {Sfeneer and Ramtsam, yy.) The n r 

Railway Co. v. Chhlla Ram Gianchand ' 

14 L. w. 614=41 M. L J fina = 

65 1. C. 99={i021) M. W. 

Marginal notes — Value of. 

Marginal notes to sections of an Act 
Indian legislature cannot be referred to {J 
purpose of construing the Act. 26 All sm B 1 ? 
[Coutts-TrolUr and Kumaraswati sJri 
Aiulam Kbsawa Chbtty v . The SbcSJUry « 
State for India. 42 

511. Q. 46=36 iff 
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nal Notes. 


Marginal notes . 

The marginal note forms no part of the statute 
itself and is not binding as an explanation or 
construction of the section. (Das t J .) Sheikh 
Chamman v. Emperor. (1919) Pat. 468 = 

21 Cr. L. J. 143 = 54 I. C. G23=l Pat. 11 = 

2 0. P. L. R. (P.) 24. 

Maxim. 

Maxim — 4 Expressio unius exclusio 

alterius ' — Scope of the rule in modern legislation . 

A general rule of construction of Acts of the 
legislature is expressio unius exclusio alterius 
(The express mention of one thing implies exclu- 
sion Of another.) But the method of construction 
summarised in the maxim cannot be applied with- 
out limitation ; for a failure to make an expres- 
sion complete may easily arise from the accidents 
of legislative procedure, and it is common to Hnd 
provisions put into statutes ex abundanti cautela 
and at the instance of parties interested. Consequ- 
ently provisions sometimes found in statutes, 
enacting imperfectly or for particular cases only, 
that which was already and more widely the law 
have occasionally furnished ground for argument 
based on the maxim, that an intention to alter the 
general law was to be inferred from the partial or 
limited enactment. But the maxim is plainly 
inapplicable to such cases. The only inference 
which a court can draw from such superfluous 
provisions (which often find a place in Acts to 
meet unfounded objections and idle doubts) is 
that the legislature was either ignorant or un- 
mindful of the real state of the law or that it 
acted under the influence of excessive caution. 
(Mookerjee and Rankin , JJ.) Krishna Kamini 
Dasi v. Nil Madhab Saha. 

36C.L. J. 382 = 1923 Cal. 66. 


Maxim — ' Expressio unius exclusio 

alterius .* 

The maxim expressio unius exclusio alte- 
rius is at best an uncertain guide to the true 
meaning of a statute. ( Jenkins , C. J., Stephen , 
Woodrojff e % Holm wood and Chatter] a , JJ.) 
Mjdnapore Zamindari Co., Ltd. v. Hrishi Kbsh 
Ghosh. 41 Cal. 1108 = 18 C- W. N. 828 = 

25L C. 562=19 C-L.J. 505. 

Penal Act. 


Penal Act— Strict construction . 


A penal enactment should be construed strictly. 
lafique , J.) Sat NaRain Prasad v. Emperor. 

C. 499=15 Cr. L. J. 291 = 12 A. L. J. 288. 



•Penal Act— Strict construction. 

Provisions which impose a penalty or disability 
require to be strictly interpreted. (Chamter and 
Pireott t JJ .) Collector op Gazipur v, Balbha- 

Sm 17 I. C. 25=10 A. L. J. 234. 

-Ptnal Ad— Intention of Legislature. 

A penal statute must be construed strictly; 
the intention of the Legislature is to be gathered 
from the language which the Legislature D h 
used. ( Batchelor and Rao, JJ.) Em ‘PE™* 

wT^C. 204=14 Cf L. J. 204=15 


INTERPRETATION OF STATUTES— Penal 

Act. ' * 

Penal Act — Penal sections. 

Penal sections affecting the liberty of the 
subject must be construed strictly. ( Chandavarkar 
and Batchelor , JJ.) Emperor i>. Dattatreya 
Laxa.man Sarpat Das. 14 I. C. 974= 

13 Cr. L. J. 430 = 14 Bom. L. R. 158. 


Penal Act— Court Fees Act— Strict inter - 

fretation . 

A penal enactment such as the Court Fees Act 
has to be construed strictly and in favour of 
the subject. (Scott-Smith and Leslie Jones , JJ) 
Rustam ji t*. Kala Sinoh. 136 P. W. R. 1917 = 

43 I. C. 383=9 P. R. 1918. 

Penal Act— Strict construction. 

Strict construction of the law is required in 
the case of a penal statute. (Oldfield and Kriih- 
nan , 77.) Sesha Prabhu In re. 

42 M L. J. 149 = (1922) M. W. N. 79= 
661. C. 429=23 Cr. L. J.285= 
31 M. L. T. 314 (H.C.) 

Penal Act — Strict construction. 

Nothing is to be regarded as coming within a 
Penal Statute which is not clearly and intelligibly 
described in the very words of the Statute itself. 
(Stanvon, A. J. C.) Saiyyad Rahim v. Emperor. 
29 1. C. 325 = 16 Cr.L. J. 485 = 11 N. L. R. 76. 

Penal Act— Omissions. 

Where the words in a statute used in connec- 
tion with an offence or a civil wrong refer to acta 
done they must be held to extend also to illegal 
omissions. ( Miller , C. J. and Adami , J.) Allan 
Mathewson v. District Board, Manthum. 

(1920) Pat. 193=1 P. L. T. 269 = 58 I. C. 749 = 

5 P. L. J. 359. 


Penal Act— Strict construction. 


It is not within the province of Judges to make 
aws. If the law is not wide or general enough 
o cope with a gross evil, then it is within the 
Province of those who make the laws to amend 
he existing law so that the evil, aimed at may be 
instituted a crime and become punishable under 

:he law .Penal statutes and taxing 

itatutes must be construed strictly and in aid of 

he subject and not against him,,....... In 

:onstruing a criminal statute the guiding princi- 
5 le is to construe the words used in their ordinary 
grammatical and natural sense, and not in a 
orced and artificial sense, unless such a con- 
tusion would give rise to an obvious absurdity 
which could never have been intended. (1913) 
4. C. 107 Ref. ( Atkinson . Coutts <**Manuk t 7J) 
Kesar v. Empbror. „ T (1919) Fat. 33= 

49 I. C. 481=20 Cr. L- J. 161 IF. B.l = 

4 P. L. J. 74. 

Penal Act— Criminal statute — Strict 

t ruction. 

Criminal statutes ought to be strictly constnied 
inJ it is unjust to read words and inter-meanings 
ihat are not found in the text. (Sales, Offp. 

Noa Po Chin v. Emperor. *• 

13 Cr. L. J. 54=4 Bur. L. T. 261. 
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INTERPRETATION OP STATUTES— Penal INTERPRETATION OF STATUTES— PrO- 

Act * ceedings in Legislative Council. 

Preamble — Legislative proceedings — 

Reference to — Reasonableness or unreasonableness — 
Question of when relevant. 

Per Sadasiva Aiyar t y . — The question of un» 
reasonableness of construction is relevant in 
considering the meaning of the statutory provi* 
sion only where the language is reasonably 
capable of two constructions, one reasonable and 
the other unreasonable and not where it is quite 
plain. Where there is some ambiguity in an Act 
, the preamble and the object of the Act can be 
referred to. Reference may also be made to 
the proceedings connected with the Act in the 
passage through the legislature. But if the 
language of the Act is quite plain reference cannot 
be made to such proceeding*. 22 C. 788 Dist* 

( Sadasiva Aiyar and Phillips , JJ.) PaRameswaRA 
Aiyyan v. Kittunni Valia Mannadiar. 

43 I. C. 173 = 33 M. L. J. 591. 
Precedents. 

• Precedents — Value of • 

No decision can cut down the express and olear 

S S r U 8 ?^ y Q ,he legislature. {Fletcher and 
Smither, yj.) Surendra Nath Goswami r 
Rajanani Kanta Das. 41 ! 44 g 

Privies. 


Penal Act— Strict construction— Object of 

rule . 

The object of construing penal as well as other 
statutes is to ascertain the legislative intent and 
the rule of strict construction is not violated by 
permitting words to have their full meaning, or 
the more extensive of two meanings when best 
effectuating the intention. {Pratt, J. C. and 
Fawcett. A. y. C-) Harumal v. The Crown*. 

9 S. L. R- 43=30 I. C. 456=16 Cr. L- J. 632. 

Power of Alienation and Testation. 

Power oj alienation and testation. 

The power of alienation inter vivos and the 
power of testation go together and if in a 
particular case the former is proved to be governed 
by custom, the latter is presumed to do the same. 

Lai and Rossignol JJ.) Taj Muhammad v. 
Sayad Muhammad. 94 P. W. R. 1916 = 

122 P. R. 1916=341.0. 126 = 
48 P. L. R. 1917. 

Power of dismissal. 

r Poue/ of dismissal— If includes pcr.oer of 
suspension. 

Power of dismissal docs not include a power 
or suspension. [Wallis, J .) A . M. Ross v. 
Secretary op State. 37 Mad 55 = 

24M.L.J.429 = 19I C 353 = 
(1913) M. W. N. 758- 
Preamble. 

wSSr Sr 0f "' ui "' - "«*» 

o i!* c M “ dra8 ,rri * a « lon Cess Act makes 

2221 ? P Somewhat i" excess of the 

qqNwrnt ambit of the preamble. If so. the section 
must govern 44 1 . A. 166 Ref. [Lord Shaw) 

Secretary op State v. Maharaja op Bobbiu. 

9919) M. W N. 775=37 M. L. J. 724= 

2 n P t if 11 L. W. 204 = 

24 C W v 54 I. C. 154 = 

A C. W. N. 446 = 46 1. A. 302 (P. C.). 

Preamble— Value of. 

Si SS 

27 C. L. J 1 (F. B.) 

—Preamble— Useful guide. 

t *» °«> “"“■»! .he 

when doubt ari«. „ p £, lh “I ?" 1 Snide 

„ 34 i.c. 450=20 cwh.um, 

Pr.ambU-EMi, e p„, . 

4trs b iL 0 , o“ ' TJ 

«“* Mukerjee, y.) Ke sha, D { ? rnk,ns ' C.y. 

? aw 

VoL m e. D. — 8g 


— Privies— Liability of. 

Right conferred or liability imposed by a 
statute on a person applies to his legal represen- 
tative, and if the statute confers the right or 
imposes the liability on that person as the owner 
of specific property such right or liability is 
conferred or .mposed on the assignee of such 
ownership right, unless the reason of the Sic of 
Law cannot clearly apply t0 anybody bS the 
original owner, of the property or the fl i 
obligor. [Sadasiva Mylr *2 tfifer 
Ramakrishna Chetiy V Vuwat, Chanou i’ybr 770 

33 I. C. 321=27 M. L. J. 494. 

Privies— Rights and liabilities of. 

bound. The extent of the oriwva linksi**, 

cocqual with Se tSSS 

claims. (OrLt {? 

Chetty. 27 1. C. 788=8 Bnr L T 97- 

Proceedings in Legislative Council. 

^a^a, a " s - 

.'Sfr; rrjssssi's ?«■ * 

no. 'L u r 

of its purposes ltd.- that i*”" 9 ' “ nd no tf >eory 

reproduce Uhe then* cxia^tlnff 17“ 9 ' n ‘ rod “«d to 

h.w) could h. eMerained uSlcs It l. bo'te fiSjS 
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ceedings in Legislative Council. 

from the language used. (Viscount Finlay) Krishna 
v. Nallaperumal. 43 Mad 550 = 

38 M. L. J. 444 = 22 Bom. L. R. 568= 
28 M L. T . 28 = 12 L. W. 92= 
(1920) M.W. N. 419 = 
2 U. P. L. R. (P..C-) 118 = 56 I- C. 163 = 

18 A. L. J. 489 (P.C.). 

‘Proceedings in Legislative Council. 

In interpreting the meaning of a word in a 
legislative enactment it is the duty of the court 
to refrain from examining the discussion and the 
views of the legislative authority which enacted 
the Statute. It has to look at the meaning of the 
word only. ( Stuart , J.) Shudarshan v. East 
Indian Railway Company. 42 All. 76 = 

521. C. 644 = 17 A. L. J- 1031. 

Proceedings in Legislative Council — Refer- 
ence lo t not permissible. 

In interpreting a statute reference is not permis- 
sible to the proceedings of the legislature which 
result in the provisions of an Act. 22 C. 788; 21 C. 
Ref. (Mookeriee and Chotzner , JJ.) Dina Nath 
Pal v. Raja Sati Prasad. 36 C. L. J. 220 = 

27 C. W. N. 115 = 1923 Cal- 74. 

- Proceedings in Legislative Council. 

Proceedings of the Legislature in passing a 
statute are excluded from consideration of the 
judicial construction of Indian, as well as of 
British Statutes. (Brasher and Scott-Smith. JJ .) 
Ghula.m Mahomed v . Panna Ram. 72 I. C. 433. 

Proceedings in Legislative Council. 

Per Ay ling, J While construing the plain 
words of an enactment the view of Govt* and the 
debates in the Legislative Council should not be 
referred .(Ayling and Sadasiva Aiyar , JJ ) Kanda 
LAM Rajagopala Charlu v. Secy, of State. 

38 Mad. 997=14 M. L. T. 454=22 I. C. 107 = 

(1913) M. W. N. 937. 

— Proceedings of the Legislative Council — 
Reference to . 

Proceedings of the Legislature ought not to be 
referred to in aid to the construction of the Act. 
(Me Coll , A. J. C .) Bhai Khan v. Des Raj. 

25 I. C. 771 = (1914) HU. B. R. 16. 

Proceedings of the Legislative Council — 

Refrence to. 

Proceedings of the Legislative Council cannot be 
referred to to help to construct a particular section 
of a statute, but they may be referred to for making 
sure of the object of the statute. (Pratt, J. C. 9 
Crouch and Hayward , A. J. Cs ) Firm of Ratam* 
CHAND Ra.MKISHANDAS V. SaHIRAM DUNICHAND. 

521. c. 139 = 13 S. L. R. 23. 
Procedure. 

Procedure — No vested right. 

No vested right exists in any one’s favour in 
a matter of procedure. (Tudball.J.) Payne and 
C o. v. Brahma Deo. 9 I. C. 800. 

— Procedure — Vested right in • 

There is no vested right in procedure and the 
rules relating to procedure must be strictly 
followed. ( Lindsay , J. C.) SankaTha ..PraSad v. 
Raja Krishna Dat^Sinoh. 25J.C. 668. 


INTERPRETATION OF STATE TES-Ponc- 
tuation Marks. 

Proviso to section. 

Proviso to section— Condition precedent . 

Per Seshagiri Aiyar , J . — A proviso is often 
a condition precedent to the enforcement of the 
operative clause and can never enlarge the scope 
of the section itself and therefore it would be 
incongruous to hold that an answer which 
necessitated the recording of reasons at its in- 
ception was intended to be capriciously set 
aside the next moment. (Abdur Rahim, Offg. 
C.y . , Ayling and Seshagiri Aiyar, JJ.) Annie 

Bksant v. Emperor. 39 Mad. 1164 = 

4 L. W. 625 = (1916) 2 M. W. N. 497= 
18 Cr. L. J. 239 = 31 M. L. J* 151= 
37 I. C. 607 = 21 M. L. T. 190. 

Proviso to section . 

A proviso to a section is not to be imported 
by implication into the main clause of the section. 
(Abdur Rahim, C. J., Ayling and Seshagiri 
Aiyar , JJ.) Mrs. Annie Besast v. Govt, 
of Madras. 

39 Mad. 1085 = (1916) 2 M. W. N. 385 = 
5 L. W. 1 = 18 Cr. L. J. 157 = 37 I. C. 525 = 

21 M. L. T. 124. 

Public policy. 

Public policy— Considerations of facility 

and practical importance — No arguments to the 
Judge. 

Considerations founded on views as to business 
which are obviously of the practical importance, 
would be rather arguments for the invocation 
of the legislature than an incentive to the 
putting of a forced construction on sections of an 
Act which, in themselves, arc capable of only one 
interpretation. ( Lo*d Lunedin.) The Imperial 
Bank* of India v. U. Raigyaw Thu & Co., Ltd. 

•1 Rang. 637 = 21 A. L. R 784= 
25 Bom. L. R. 1279=9 0. & A. L. R. 937= 
33 M. L. T. 395 (P. C )=2 Bur. L. J. 254= 
50 I. A. 283 = 45 M.L.J 505 = (1923) M.W.N.609. = 

. 1923 P. C. 211 (P. C.) 

Punctuation Marks. 

Punctuation marks— Value of. 

There can be no reason for refusing the 
assistance of the punctuation, where the sense 
might otherwise be doubtful in Acts of the 
regularly constituted legislatures of India. 
(Scott, C. J. and Hayward , J.) Blanche 
Somerset Taylor v. Charles Georce Bleach. 

39 Bom. 182 = 271. C.494= 
17 Bom- L. R 56. 

Punctuation marks— Value of. 

Per N. R. Chattirjee, J . — It is an error to 
rely on punctuation in construing Act* of the 
legislature. (Fletcher, Teunon , Richardson , 

Chowdhury and N- R . Chatterjee, JJ.) Main 
Lall v . Trustees for the Improvement of 
Calcutta. 45 Cal. 343 = 22 C. W. N. 1 = 

44 I. C. 770=27 C. L. J. 1 (F. B.) 
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INTERPRETATION OF STATUTES— Punc- 
tuation Marks. 


■Punctuation marks. 


Quaere-. Per Sundara Aiyar, J . : — Whether 
the English rule that punctuation cannot be 
taken account of in the interpretation of 
statutes should be applied to Indian Statutes ? 
( Sundara Aiyar ,vid SaJasiva Aiyar, JJ.) 
Secretary op State v. Kalekkan- 

37 Mad. 113 = 23 M. L. J. 181 = 
(1912) M. W.N. 786 = 
16 I. C. 947=12 M. L. T. 224. 

Re-enactment. 


— Re-enactment — Prior julicial inter- 
pretation. 

Where an Act is amended and the amendment 
docs not expressly show that the law as inter- 
preted by the decision previously existing, is 
altered, the rule as laid down by the decision is 
to be adhered to. (Richards. C- J. and Banerji, J.) 
Mohamhud Ishaq Khan v. Rustom Ali Khan. 

40 All. 292 = 
44 I. C. 89 = 16 All. L. J. 182. 

—Re-enactment — Interpretation of statutes— 

Words judicially construed re-enacted in statutes 
pari materia. 

Where an Act has received a judicial construc- 
tion, putting a certain meaning on its words, and 
the legislature in a subsequent Act in pari m.itcria 
uses the same words, there is a presumption that 
the legislature used those words intending to 
express the meaning which it knew had been put 
upon thfe satnh tfot-ds before, and unless there is 
something to rebut that presumption, the Act 
should be so construed, even if they were such 
that might originally have been construed, other- 
wise. (Mooktr)te and Panton, ,%J.) Isan Chandra 
v. Sapatulla. 26 C. W. N. 703=35 C. L. J 36 - 

1922 Cal. 331. 


“ ~ — Re-enactment-Prior 'judicial interpretation 
— Effect on. 

The legislature is presumed to know, not only 
the general principles of law but the construction 
which the courts have put upon particular 
statutes; where a section of an Act, which has 
received a judicial construction is re-enacted in 
the same words, such re-enaotment must be 
treated as a legislative recognition of that cons- 
truction. ( Mookerjee and Chapman, JJ.) Naobn- 
dra Mohan Roy v . Pyari Mohan Saha 

43 CaL 103 = 20 C. W. N. 319=30 I. C. 420= 

21 C* If. J. 605, 

p prior j udicial interpretation 

PfetumfUon as to meaning • 

trSTriT* 3 have bC J en giv f n * J uJici »* sons- 
tniction the same words used later in a subse- 

jj* and .coSctioTw formerly fhey wwe gi v“' 

14 C. L. J. 136. 

■ — Re-enactment— Prior judicial construction. 

Whtn *«Mtt ' n * StaWte have been judicially 

a certain and have 

Kislature in a subsequent Act 
W ** i "'«*»* thdy’must ibt codstniedaccordlng 


INTERPRETATION OF STATUTES— Re- 
pealing Act. 

to the sense in which they have been previously 
used although that sense may vary trom their 
strict literal meaning. (Mookerjee and Caspersx, 
7J-) Kamini Debi v. Propotho Nath Mooker- 
jee. 39 Cal- 33 = 10 I. C. 491=13 C.'L. J- 597. 


-Re enactment — Alteration of law. 

When sections are repealed and re-enacted with 
slight difference, the presumption is against 
implied alterations. (Wallis, C - J., Ayling and 
Kumaraswami Sastri, JJ) Govinoa Iyhr v. 
Rex- 42 Mad. 540 = 9 L. W. 422= 

36 M. L. J. 448=20 Cr. L. J. 344= 
(1919) M. W- N. 459 = 50 L C. 824= 
26 M. L. T. 92 (F. B.) 

Repealing Act- 


Repealing Act— Old provisions re-enacted— 

Presumption as to. 

Where provisions of the old Act are not sub- 
stantially replaced or verbally changed the 
presumption is that the decisions of the High Court 
in those provisions are sanctioned by the legis- 
lature. (Batchelor a>id Hayward, JJ.) Cursbtji 
Dinshaw Bolton v. Ganoaram Limbaji Gaikwad. 

30 I. C- 545 = 17 Bom. L.R. 680. 


Repealing Act— Repeal by implication. 

Where a later Act does not purport or affect 
to supersede an earlier Act the court will en- 
deavour to read the two enactments together and 
*° c0 ° Met if possible. (Batchelor and Rao, 
JJ.) Ranoacharya Appacharya V. Dasa Charya 
Sankhalpa Charya. 37 Bom. 231 = 

191.0.387=15 Bom. L. R. 178, 


Reporting Act— Repeal by implication— Test 
Jor— Repugnancy. 

The test as to whether a rule repeals a by-law 

to sc ® whethcrth ey arc repugnant to each other. 
If the by-law and the rule can be read together 
one supplementing the other, there is no repug 

fcWH X hS'ES" "SW b y im Pli“tion. S 11 

(J) of the Motor Vehicles Act does not repeal 
by implication the by-law 18 under the Calcutta 
Municipal Act. (Mookerjee, A. C. J. and Fletcher, 
7-1 Manager, Indian Motor Taxi Company Ltd 
v. Calcutta Corporation- 25 C W N 21 - 

61 1. C. 641=22 Gr. L.'j-401 = 

• 33C.L.J.19, 

- Repealing Act— Retrospective operation. 

A repealing enactment cannot be given a retros- 
pective operation 90 as to impose an impossible 
condition on pain of forfeiture of a vested right 

Ilf C i L J ' 8,6 V j, 8 . C ‘ L - J - 274 : 39 645 ReL 

(Mookerjee and Chotxner, JJ.) Makar Ali e 

Sarp-Uddin. 36 C L J 

27 C. W. N. 183= 5 0. C. 115 =1923 0 86- 


A repealing enactment should not be construed 
so as to impose an impossible condition on pain 
of forfeiture of a vested right or applied to dsea 
where its provisions cannot be obeyed. A now 

Imnlied - mu8t ** tekcn Object to an 

implied exception m cases where Its pro»i,iqq« 
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INTERPRETATION OF STATUTES-Re- 
pealing Act. 

would absolutely destroy the right of suit in 
existence when that rule came into force. 
( Oldfield and Phillips, JJ.) Tirumalai Swami 
Naidu v . Subram an i a Chettiar. 45 L C. 109 = 

40 Mad. 1009- 


• Repealing Act— Omission -of sec lion in new 


Act— Effect of. 

Where the legislature has specially omitted 
a certain section providing for appeals, the 
court -annot allow an appeal from that section 
by giving a wide effect to the general words in 
another section, or because appeals have been 
allowed from certain minor matters. {Oldfield 
and Napur, J J.) Gopammal v. B. Srinivasa 
Iybnoar. 27. 1. C. 921=28 M. L. J. 996. 


•Repealing A:t — Rules made under repealed 


Act. 

Where an Act repeals a previous Act and 
provides that all orders issued under the repealed 
Act shall, so far as may be deemed to have been 
issued under the new Act, the provision is 
designed to safeguard the validity of orders, 
appointments, etc., issued under the Repealed Act, 
and not to give retrospective effect to the new 
Act. (Daniels and Lyle , A. J. Cs.) BaSa BaSani 
Singh v. Rampal Singh. 6 0. L. J. 248 = 

51 1. C. 985 = 1 0. P. L. R. (J. C ) 45. 

Res Judicata. 


INTERPRETATION OP STATOTBS— Re- 
trospective effect. 

Retrospective effect — Act creating new duty . 


A statute which impairs or destroys an existing 
vested right and creates a new duty, is never 
retrospective. A statute, in absence of clear 
words to the contrary is prospective in its 
operation. ( Mookerjee , A. C. J., Fletcher and 
Richardson , JJ.) Promoth a Nath v. Sorar Dasi. 

24 C. W. N. 1011=31 C. L. J. 463 = 
58 I.C. 327=47 C. 1108. 


Retrospective effect— Declaratory enactment 

— Mussalman \Vaqf Validating Act (VI of 19/3 ). 

Statutes which are properly of a merely 
declaratory character have a retrospective effect. 
The nature of a statute must be determined from 
its provisions and the mere fact that the 
expression, “ if it is declared " has been uecd is 
by no means conclusive as to the true character 
of the legislation. (1898) A. C. 769, Foil (Mookerjee 
and Walmsley , JJ.) Nanvab Khajah Habibula 
Saheb v. Khajah Suleman Quader. 

30 C. L.J. 102 = 53 I. C. 764 = 
24 C. W. N. 18. 


■Retrospective effect. 


-Res judicata — Provisions as to, must be 

strictly construed. 

Legal provisions in bar of any suit must be 
strictly construed in favour of the suit. (Chevis 
and Rossi gnol, JJ) Daliha v. Sukaj Kuar. 

48 P. R. 1916 = 34 1.0-581 = 
142 P. W. R. 1916. 

- — Res judicata — Plea of— To be strictly 

construed. 

The plea of res judicata , being onc.in restraint 
of the right of a litigant to have his case fully 
tried and determined, the judgment which is 
pleaded in bar of this right must be strictly 
construed. (Seshagiri Aiyar and Phillips , JJ.) 

M. W. N. 133 = 
35 I.C. 421 = 20 M.L-T. 228. 

Retrospective effect. 

. — — Retrospective effect — Vested right. 

A legislative enactment which repeals a 
previous law. cither partially or wholly cannot 
prejudice vested rights acquired under decrees. 
Explicit language on the part of the Legislature 
^ necessary 8 to warrant a court in holding that a 
legislative body intended not only to change 
the law, but to alter it so as to deprive a litigant 

ofa judgment rightly given and still continuing. 

A C 400 Foil. (Chandavarkar, Ag. L.J. 

y - ) Lakshman Kk.sheaa, ». 

bauuaishna 617= 1 6 l 0 . 1002 (2) = 

14 Bom. L- 


A statute is prima facie prospective and existing 
rights are not disturbed thereby unless it contains 
clear words to that effect or unless having regard 
to its object it necessarily does so. Held , thus 
with reference to S. 66, C- P. C. of 1908. (Teunon 
and Greaves , JJ.) Promonath Pal v. Sourav 
Dasi. 50 I. C. 335 = 23 C. W. N. 601. 

Retrospective effect— Declaratory statute. 

A declaratory statute is retrospective. To 
determine whether it is declaratory, its provisions 
must be looked to. Merc use of the words “ It is 
declared '• docs not make it of a declaratory 
character. (Mookerjee and Beachcroft,JJd Jotiram 
Khan v. Jonaki Nath Ghose. 331. C- 54= 

20 C. W. N. 258. 

• Retrospective effect. 


A statute is not retrospective simply because a 
part of the requisites for its action is drawn from 
a time antecedent to the passing of the law. 
(Chatter jet and Beachcroft , JJ.) Ana nD Kumar v. 
Secretary op State. ™ Cal. 973- 

32 I.C. 774 = 20 C. W. N. 573. 

• Retrospective effect— Limitation Act (1908). 

• _ • « 


The Limitation Act gives no right of action, but 
relates to procedure ; hence it should be given 
retrospective effect. (Camduff, J •) Limitation 
Acts and other procedural statutes though usually 
are used retrospectively, should not be so cons- 
trued, when hardship or injustice might result 
from such retrospective construction. But the 
rule does not apply when the operation of an Act 
is postponed for sometime after it is 
passed. (Chattcrju, J.) A new Act of procedure 
would not apply where its appl.cat.on would 
prejudice rights established under the old one- 
(A l .o'urjee, Car, Mff and ChatUrjee.JJ •) ‘ ^ 
U , Akkel Mahmud^ ft 

* ,«he P>«- 

right was limited at the date of the suit in a 
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INTERPRETATION OF STATUTES -Re- 
trospective effect. 

particular way, of the removal of the limitation 
by subsequent enactment, (Woodroffe and Carn- 
duff, 77 .) KALANAND SlSGH V. BUEKH DHARl 

Singh. * 9 I- C. 805. 

— Retrospective effect — Postponement of Act — 

Effect . 

The postponement of an Act has a retrospec- 
tive effect and the people are warned by it of the 
change in law in good time. The Acts regula- 
ting procedure arc generally retrospective in 
their effect. They should not be interpreted 
in a way to affect the vested rights. Right of 
appeal already accrued is such a vested right. 
(Johnstone, C. J ) Asaram v. Budhu Mal. 

43 P. W. R. 1916 =83 P. R. 1916 = 
35 1. C. 67 = 132 P. L. R. 1916. 


•Retrospective effect — Procedure . 


Acts of the legislature which regulate pro- 
cedure, though in general retrospective in 
their effect, must not be interpreted so as to 
affect prejudicially the vested rights of the 
parties, to appeal. (Rattiga* i and Shaii Lal> yy .) 
Messrs. Mbugens v. Sutlbj Floubr Mills, 
Ferozbporb. 42 P. L- R. 1915 = 

25 P. W. R. 1915=27 1. C. 625=30 P. R 1915. 


•Reirospeclivt effect— Pensions Act x XX II I of 


1871. 

A legislative enactment is prospective and not 
retrospective in its operation except (1) when 
the Act only affects the procedure of the court or 
(2) when the intention of the Legislature is to 
give a retrospective effect. ( SeoU-Smith and 
Shadi Lai, yy.) Karar Hass an v. Mustafa 
Hassan. 83 P. R, 1914 = 

26 I. C- 743=233 P.L.R. 1915- 


: Retrospective effect— Vested right -Right 

of appeal. 

The right of appeal in a pending action is not 
a matter procedure and the repeal of a 
statute, which was in force at the time when 
the action was instituted and which regulated 
the course of appeal, docs not affect the right 
of appeal acquired or enjoyed under the statute 
unless the repealing statute expressly or by 
necessary implication takes away that right. 
(yohnslone and Shikdin , jy.) Ganda Mal v. 
p ‘Ran Ditta. 81 P. W. R- 1912 = 

156 P- L R- 1912 =15 1 . C. 725 = 1 P. R. 1913. 

■ • Retrospective effect. 

An Act which deliberately withdraws certain 
class of cases from the jurisdiction of particular 
courts cannot be said to declare the law and 
docs not have a retrospective effect- A right 
to treat a decree as final and not open to appeal 
“ as much a vested right as a right of appeal 
and cannot be taken away by new Ieaislatinn 
U905) A. C. .369 ; 24 Q. B. J. 657 ; 3?S 545 
Ref. { Sahagin Aiyar and Napier, yy.) Subra- 

uanu Aivarv.Namas.vaya Asari. 1 BR * 

^? 3 w M vM^5 f a918, M. W. N. 238= 
35 M. L. J. 377=45 I. C. 11=8 L. W\374. 


——Retrospective tffeci _ Right o/ apptal _ 

JZj e t g, ' ri Aiya ,\ right of appeal 

grapted under a repealed Act ia not affected by 


INTERPRETATION OF STATUTES-Re- 
trospective effect. 

the new Act. A vested right is not ordinarily 
taken away by a new Act. ( Wallis , C. J . and 
S'shagiri Aiyar, J.) Doraiswami Padayachi v. 
Vaithilis'oa Padayachi- 41 1. C. 581= 

33 M. L. J. 46. 


■Ritrospcctive effect— Adjective law. 


In the matters of adjective low, the rules of 
procedure which are in force at the date on 
which the right to make the application accrues, 
govern the application. ( Ayling and Seshagiri 
Aiyar, JJ .) Ni.umala Mahan Kali v. Kallakuri 

Subqa Rao. .41 1. C 268 = 32 M. L. J. 455. 

■Retrospective effect —Penal Acts. 


Unless the Legislature makes a specific mention, 
a penal statute has no retrospective effcct- 
(Wallis, C. y . and Coutts-Trotter, y -) Frederick 
Ednad Hooper v. Emperor. 40 Mad. 34 = 

4 L. W. 82 = 20 M. L.T. 180= 
(1916) 2 M. W. H. 161=17 Cr. L. J. 321= 
35 I. C. 497 = 31 VL L. J. 178. 


■Retrospective effect —Substantive rights. 


An Act is not to be retrospectively applied so 
as to take away the substantive right of appeal 
except when it docs so expressly or by necessary 
implication. [Spencer and Coutts-Trotter, yj.) 
Rajah of Kadahasti v. Swarnam Kamakhsahma. 

31 1. C. 214=29 M. L. J. 535. 

Retrospective effect — When given • 

A statute shall not be construed so as to have 
retrospective operation or to interfere with 
vested rights unless, its language is plain and 
unambiguous. 31 Ch. D. 402; 3 Ch. D. 402 : 
26 A. 119, Ref. (Sadasiva Aiyar, Napier and 
Kumar assc ami Sa,iri,jy.) VbnkaTa Perumal c- 
Raaiudu- 39 Mad. 84 = 17 M. L- T. 129 = 

28 M. L. J. 81 = 27 I- C. 688= 
(1915) M. W. N. 132. 

- Retrospective effect — Processual law — 

Change in law— Effect- 

A statute will not be construed so as to affect 
substantive rights acquired or transactions com- 
pleted before its passing. But the mode in which 
a right is to be enforced is determined by the law 
as it stands at the time of the suit- (Per Sundara 
Aiyar, J.)-Thc right of a deft, to raise technical 
plea3, t. g. as to court-fee or want of notice, ia 
not a material right and it could be affected by 
a new statute making changes in the processual 
law. (Sodjjiva Aiyar and Sundara Atyar, Tf ) 
Muthiah Chbttiar v. Ramaswami Chbtoar 

14 M. L. T. 70= 25 M. L. J- 205=20 LC 689= 

(1913) M. W. N- 618. 


-Retrospective effect— Vested right. 

Retrospective operation will not be given tr 

a statute so as to affect any vested right unlc* 

the terms of the statute expressly so provide m 

^^ 3 f ar ' ?. r ! qU,re This qualification app|£ 
both to statutes relating to processual | aw ^ 

those relating to substantive law. (Bensmt 

natesg 

O. a913)M- W..S,?3 
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INTERPRETATION OF STATOTES-Re- 
trospective effect. 

... , — Retrospective effect. 

Statutes which take away or impair vested 
rights under existing laws or attach a new. uiis- 
ability in respect of transactions or considerations 
already passed must be presumed to have a 
retrospective operation. ( Dhobley , A. J. C.) 

Lakhmichand v. Bajirao. 69 I. C. 870. 


— Retrospective effect — When given. 

It is a general rule that all statutes arc to be 
construed to operate in future, unless from the 
language a retrospective effect is clearly intended. 
It is chiefly when the enactment would prejudi- 
cially affect vested rights or the legal character of 
the past transactions that the rule in question 
operates. E/ery statute which takes away or im- 
pairs vested right acquired under existing laws, 
or creates a new obligation or imposes a new duty 
or attaches a new disability in respect of transac- 
tions or considerations already passed, must be 
presumed out of respect to Legislature to be in- 
tended not to have a retrospective operation. 
As a general rule, mere alterations in forms of 
procedure are retrospective in effect and apply 
to pending proceedings, but where a change in 
procedure is complicated with a change of existing 
rights the rule could not be held to apply. 
( Batten , y. C.) Hindu Singh v . Mangal. 

19N-L.R 110 = 6 N. L. J. 127 = 

1923 Nag. 227. 


— Retrospective effect— Statutes taking away 

vested right. 

No statute shall be construed to have a retros- 
pective operation, unless such construction 
appears very clearly from the terms of the Act. 
( Mittra , 0. A. J . C.) Mt. Lahini v. BaLa. 

18N.L. R. 85 = 1922 Nag. 227. 


— Relrsopective effect— Vested rights not to be 

affected. 

When the law is altered by statute pending 
an action, the law as it existed when the action 
was commenced, must decide the rights of the 
parties to the suit in the absence of the intention 
of legislature to the contrary. (Dh >bley* C) 
8bth Lakhmichand v. Bajirao. 5 N. L. J. 251. 


Retrospective effect— Vested rights— Private 

rights— Restrictions on. 

When the very purpose of the Act is to impose 
restriction on a particular class of owners it is 
no argument against the application of it that 
such a restriction will in particular case be effec- 
tual and defeat the wishes of some of the owners. 
The rule that an Act is ordinarily not taken to 
be retrospective applies chiefly when the enact- 
ment would prejudicially affect vested rights or 
legal rights of the parties. &r akr Brocken, 

C.I N.U.WT Ghulya. 42 l. 


— — Retrospective effect— Procedure. 

It is a general principle that the presumption 

against a retrospective construction of a statute 

has no application to enactments which affect 
only the procedure and practice of courts, even 
where the alteration which the statute makes, 
fcas been disadvantageous to one of the parties. 


INTERPRETATION OF STATUTES— Right 
and Remedy. 


(Drake-Brockman, J. C .) Shankar Gir v. Ram- 

chandra. 11 1. C. 912 = 7 N. L. R. 125. 

Retrospective effect — Intention to take 

away vested rights. 

It is an established axiom of construction that 
though procedure may be regulated by the Act 
for the time-being in force, still the intention to 
take away a vested right, without compensation 
or any saving is not to be imputed to the Legis- 
lature unless it is expressed in unequivocal terms. 
It is not a fair reading of an enactment to hold 
that it was intended to impose an impossible 
condition under pain of the forfeiture of a vested 
right and an amending Act should be construed as 
not applying to cases where its provisions cannot 
be obeyed. The law, as amended, may regulate 
the procedure in suits in which the plaintiff could 
comply with its provision but cannot govern suits 
where such compliance was from the first impos- 
sible. 41 C. 1125 , Rcl. (Ross, y.) Gokaran 
Prasad Sinoh v. Waris All 1 r. L. R. 285 = 

1924 P. 183. 

Retrospective effect— Procedure. 

Alterations in the form of procedure are always 
retrospective unless there is some good reason or 
other why they should not be. (Das and Ross , JJ.) 
Kedar Nath Goenka v. Tarini Prasad Sinoh. 

2P.L.T. 245 = 61 1. 0.4= 
1921 Pat. 158. 


Retrospective effect — Amending Ad. 

In the absence of express terms the promul- 
gation of an amending Act cannot take away 
from the party, any right which may be vested 
in him by the prior Act. (Mullick and Jwala 
Pros cut. JJ.) Braja Lal Dutta v. Kknaram Pal. 

50 I. C. 515=4 P. L.J. 411. 

Retrospective effect. 

An Act cannot by its own operation defeat the 
rights of a person which came into existence prior 
to its operation under a contract sanctioned by 
the court. (Chapman and Atkinson , JJ.) Ganpat 

Mahto *. Chotan Ram. L? W. 149. 


• Retrospective effect— Presumption 


If a provision in an enactment is declaratory 
i its nature the presumption always is that it 
\ retrospective in its operation. Where the 
tgislaturc allows a certain time between the 
assing and commencement of an Act to avoid 
ardships arising from change of law the 
ifercnce is that the enactment is to have retros- 
ective effect. (Fawcett, A. J. C.) Mehmandasj. 

hettaram. 13 I. C. 264—5 S. L. R. 184. 

Right and Remedy. 

• Right and remedy. 


Where an Act creates a new jurisdiction, a new 
•occdure, new forms or new remedies the procc- 
jre, forms and remedies prescribed therein and 
3 others must be followed. (Sanderson, C. /. 

/ US H 8 ie L =2i"o c w"N.|9l 
■ ^ J - 
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•Right and remedy — Applicability of rule. 


The rule that when a statute creates a right and 
provides a remedy, that remedy and no other is 
available, does not apply to a case where a right 
was not created by the Act but exists independent- 
ly of it. (Shadi Lai and Broadway, 7 f •) Duni 
Chand v 4 Muhammad Hussain. 22 P. R. 1917 = 

40 I. C. 220 = 14 P. W. R. 1917* 

Right and remedy. 

When a right, obligation or duty has also a 
special and exclusive remedy, other remedies are 
barred. (Drake-Brockman, 7. C.) Basodi v. 
Mahanad Roy. 42 I. C. 799 = 13 N. L. R. 210.- 


Right and remedy — Remedy in ordinary 
Civil Courts when barred— Special tribunal. 

When an Act of the Legislature gives power to 
any person for a public purpose from which an 
individual may receive an injury, if the mode of 
redressing the injury is pointed out by the Statute, 
the jurisdiction of the ordinary Court is some- 
times ousted, and in case of injury the party 
cannot proceed by action. But it must be 
ascertained from the Statute itself whether it is 
intended to be conclusive and to bar all other 
remedies. (M ullick and Sultan Ahmad , J J.) Thb 
Secretary op State for India v. Lown Karan 
Marwarc. 5 P. L. J. 321 = 1 P. L. T. 451= 
56 I. C. 507=21 Cr. L. J. 475 = (1920) Pat. 253. 


— 7 - R'ghts and remedies — Adjective law— 

Operation of. 

The right to relief arising from a certain 
relation existing between parties is a matter of 
adjective law and consequently the parties are 
entitled, where a new remedy has been provided 
by a new Act at the time when the relation 
subsists, to take advantage of that remedy, in a 
court of law. | Sharfnddin and Mullick 77 .) 
Jaoannath i Prasad v. Jaikishun Prasad 

1P.L.J. 16 = 341. C. 375=3 P.L. W. 164. 

Rules framed under sections. 


rules. 


-Rules framed under sections— Effect of 

The rules made under a power conferred by a 

f* C *' on - C 39 part of the section 

Itself. ( Sadauva Atyar and Nabier 7 \ 

In re Kandaswamy Pillai. ) 

43 _ Mad. 69 =20 Ci\ E- J. 129-35 M. L. J. 736= 

24 M. L. T. 505 = (1918) M. W. N. 856 = 

49 I. C. 161. 

Sanction of conrt. 


Saudi m of court— Compliance with. 

Where the sanction of a court or other 

y • 13 • nCCC8Sary t0 “ tra "saction and 
sanction .s given to the transaction. gcneraUv 
it is a sufficient compliance with statutory 
requirement. Sanction for details and to the 
particular instrument carrying out the trans- 

2£“ 19 r {Lord S ' ,a,e ^ R*mkanai 

Sinoh v. Mathbwson- 49 poi iftOQ Al 

42 1. A. 07=19 C. W. N. 585=17 L T 377- 

446= 

17 Bom- L. R. 449 =2 L W 

30 LC. 55=29 M.L.J.S ( p 5 c:, 


Special powers. 

• Special powers — Special jurisdiction, 


It is necessary that a special jurisdiction should 
be strictly construed and especially so when it 
takes away a common law right. 

A body while acting under the authority of a 
special law cannot go beyond the jurisdiction 
conferred by such special law. ($ta»yon< A. J. C) 
G. I. P. Ry. Company v. Amraoti Municipality. 

16 I. C. 449 = 8 N. L. R. 107. 

Stare Decisis. 

Stare decisis — Matters of procedure. 

In a statute dealing with procedure, the prin- 
ciple of stare decisis might well govern its inter- 
pretation. (Lord Dunedin.) Brij Indar Singh v 

Kaushi Ram. 45 Cal. 94 = 33 M. L. J. 486 = 

22 M. L. T. 362=6 L. W. 592= 
126 P. W. R. 1917=15 A. L. J. 777= 
19 Bom. L. R. 866 = 3 P. L. W. 313= 
26 C. L. J, 572=104 P. R. 1917= 
(1917) M. W. N. 811=22 C. W. N. 169 = 
127 P. L. R. 1917=42 I. C. 43= 
44 I. A. 218 (P.C.). 


Stare decisis— Scope of rule , 

Where the terms of a statute are clear, even a 
long and uniform course of judicial interpre- 
tation of it may be overruled, if it is contrary 
to the meaning of the enactment. 1915 A. C 
1100, Ref. But where the provisions of the Statute 
were ambiguous or open to argument, the Judi- 
cial Committee accepted the interpretation “ so 
often and so long put upon the statute by the 
courts in India.” (Lord Sumner.) TricombaS 
Coovbrju Bhoja v. Gopi Nathji Thakur 

44 Cal. 759 = 1 P. L,J. 262=15 A. L. J. 217= 
0 . 25 C l L J 279 = 32 M. L. J. 357 = 
21 M. L. T. 262=21 C. W. N 577= 

U917) M.W.N. 363 = 5 L.w: 654= 
19 Bom. L. R. 450=39 I. C. 158 = 

44 I. A. 65 (P.C.) 

Stare decisis — Practice . 

Practice is a useful guide, where a statute 
uses language of doubtful import, but a practice 
in contravention of the law cannot make lawful 

Shamji 19 1 unla ' vfu1, J ) Muradally 

Shamji V. Lang. 53 j. q 337 = 

21 Bom. L. R, 980. 

Statement of Objects and Reasons. 


Statetnent of objects and reasons— Cannot be 
re] erred to. . 

The rule of interpretation of statutes is that 
whe-e the wording of an Act is absolutely clear 
and unambiguous, a court cannot look to the 

t™ tTr ° f ° bject f a , nd reaS0QS °f ‘he Act or 

something above aU'^yond wha^'they dearie 

s-flsr y j 

* -..I s - not P er ®*«»IWe to refer to the statement 
of objects and reasons of a statute. (Wallis, C. 7 , 
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ment of Objects and Reasons. 

Ayling. and C u utts Trotter, JJ .) Zemindar op 
Ettiyapuram v. Chidambaram Chetty. 

39 M L. J. 203 = 28 M. L. T. 75 = 
(1920) M W. N. 460= 12 L. W. 217 = 
58 I. C. 871 = 43 M. 675 (F- B ). 


IRREGULARITY. 


■Statement of objects and reasons— Reference 


to. 

The intention of the legislature is primarily to 
be ascertained from the words of enactment 
while construing a statute. The statements of 
objects and reasons or the report of the Select 
Committee on a bill can only be referred to, if 
the object of an Act or the meaning of a clause 
is in any way obscure or doubtful. 3 N. L. R. 
40, Ref. ( Batten , A. 7- C.) Shfocharan v. 
Pi arelal. 12 I. C. 799=7 N. L. R. 165. 


Statutory power. 

• Statutory power— Strict compliance. 


Railway servants are public servants and must 
act strictly within their statutory powers. 
(Choudhury and Newbould, JJ.) Mohamud 
Hussain v. Farlby. 44 Cal. 279 = 

40 I. C. 295 = 18 Cr. L. J. 647 = 

25 C. L. J. 610. 


Statutory power — Exercise of— Conditions 


— Strict compliance With. 

Where powers or rights arc granted with a 
direction that certain regulations and formali- 
ties shall be complied with, it is neither unjust 
nor inconvenient to exact a rigorous observance 
of them as essential to the acquisition of the 
right or authority conferred but where a public 
duty is imposed and the statute requires that it 
shall be performed in a certain manner or within 
a certain time or under other specified conditions, 
such prescriptions may well be regarded as 
intended to be directory only when injustice or 
inconvenience to others who have no control over 
those exercising the duty, would result, if such 
requirements were deemed essential and impera- 
tive. (Mookerjee and Chatterjee, JJ .) Mathura 
Mohan Saha v. Ram Kumar Saha. 

_ Statutory power — Should be strictly fol- 

lowed. 

A Statutory authority should be strictly fol- 
lowed to claim immunity under it, for an act 
causing nuisance. (Stanyon, A.J.C.) Municipal 
Committee o, S.ocor^. ^ ^ R m 

■Statutory power — Limits of. 


In dealing with a statutory person, the statute 
must be examined to see what powers he can 
properly exercise under the Statute and to g 
that as impliedly prohibited which is not confer- 

! d TVL'VSX ,7!-SS 

BHAOWAxf KUER T Lm T 

1 57 I. C. 583=5 p. L- J. 347, 


Surplusage. 

•Surplusage— Later enactment. 


It is not a conclusive argument as to the cons- 
truction of an earlier Act to say that unless it 
be construed in a particular way, a later enact- 
ment would be surplusage. ( Lord Chancellor.) Sir 
Stuart Samuel, in the matter of. 

19 I. C. 765-17 C. W. N. 735 (P. C.). 


Surplusage. 


Per OUl field, J . — Statutes should not b« construed 
so as to make a certain provision in a statute 
superfluous, when other intcrpret?tion is possible. 
40 I. C. 811. (Oldfield and Krishnan , JJ.) Shrini- 
Vasa Ranoa Row v. Rajah of Karvetinaoar. 

40 I. C. 811 = 5 L. W. 725. 

* Surplusage— Presumption. 


Statutes that impose restrictions on the right 
of suit should be construed strictly. The presump- 
tion is always against superfluity in a statute. 
( Drakc-Brockman , J. C.) Ganeshlal v. Dhandiba. 

17 I. C. 621=8 N. L. R. 169. 

Technicality. 

Technicality— Modem legislation— Cr. P. 

Code— Repugnancy in record if justifies interference 
with conviction. 

The tendency of modern legislation in general 
and of the Cr. P. C. in particular is to do away 
with technicalities : there is no provision in that 
Code which would justify interference with a con- 
viction on the ground of repugnancy in the record. 
(Woodrojfc and Beachaoft 77 .) R°*wsh Chajmwa 

’■ E “' 15Cr.L 41 J aSS 


INTERROGATORIES. 

See C. K Code, O. 4. 

INVENTIONS AND DESIGNS ACT (V of 
1888). 

Ss. 20 and 29 (4) — Infringement- 

Defence— Want of subject-matter— Novelty. 

Under the Act of 1888 a defendant in an 
action for infringement is allowed to set up by 
way of defence all the grounds in which the 
grant of a patent could be opposed, grounds which 
are to be found in S. 20. Under S. 29 (4) it is for 
the defendant to show that either he or some 
other person through whom he claims has, before 
the date of delivery or receipt of the application 
for leave to file the specification publicly or 
actually used in some parts of India or of the 
United Kingdom the invention with respect to 
which the privilege is alleged to have been 
infringed. The two Indian Acts do not intend to 
follow the English practice that there should be 

any separate defence to the grant of a patent on 

the ground of want of subject-matter as dis- 
tinguished from want of novelty. Grounds that 
can be pleaded as defence under the Act of 191 1, 

zr ssrur M "5 

817 = 27 1 . 0 . 998 = 
27 M. L. J. 573. 

IRREGULARITY. 

See C. P- Code, Ss. 99—115. 
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ISLANDS. 

See Crown. 

ISSUE. 1 

Ste C. P. Code, O. 14. 

JAGIR 

. . Set Grant. 

JAIL CODE. 

Rules how far have the force of law . 

Rules in the jail code are framed by the Local 
Government and come . to have the force of law 
when they are sanctioned by the Governor- 
General. (Fletcher, J.) Peary Mohan Das v . 

Weston. 13 Cr. L. J. 65 = 

.. 13I.C. 721=16 C.W.N. 145. 

JAINS. 

See Hindu Law. 

(1). Adoption. . 

' ' (2V Applicability. 

(3) Succession, etc. etc. 

JALKAR 

See Also Fishery. 


water. 


Right of fishery— Grant of a sheet o) 


A jalkar may mean either a grant of a mere right 
of fishery or it may mean the grant of a sheet 
of water together with the subsoil. 1 W. R. 78; 
31. C, .. 937. The question whether what was 
intended to be granted in a particular case was 
restricted to a right of fishery or included in a 
grant of a sheet of water together with the subsoil 
n}u 8 t depend on the construction of the original 
grant if , available or must be determined with 
Regard to the subsequent history of the property. 
(Mukerjee and Cholsner , JJ.) Pran Kisiiore 
Tarapdar v . Saroda Prasad Pakrasi. 

‘ " 37 C.L. J. 580=1923 Cal. 358. 

t ,v. v •••• Fishery r— Right of — In sheets of water 
adjacent lo r her. 4 

f The oWner of a fishing right in a river has no 
right to fish In sheets of water adjacent to the 
river with which 1 the river communicates only in 
the time of flood, unless these sheets are part of 
land In the bed of the river itself. (N. R. Chatter - 
fitaitd Smither, JJ.) SaSi Kanta Acharjes v. 
«una Mohan Moitra. 41 1. C. 425 = 

>' 22 C.W.N. 63. 

I 1 ,i . ' 

PiOury— Limitation Act, Art. 142. 

$,‘,0! ‘'•the Limitation Act applies to a 
likfoi^recovery of possession of a jalkar or 
declaration of plaintiff’s .title thereto, where the 
question is ( whether tfye jalkar belongs to the plfF. 
or defendant as persons claiming to receive rent 
in respect thereof and which- of them is entitled 
to collect the rent, there having been no grant or 
completed easement, etc. in either party’s favour 
(Woodrofft and Chauihuri, JJ.) JW A d^ab Chandra 
Mandal v. Naoendr^ Nath Sen; 34 I. C. 841. 


J'. 





— Fishery Suit if of » frni — Bengal Tenancy 
Act, Sch. Ill Art. 2 Cl. fa-LlmUatuon. ' 

* suit f orrept of ,a jalkar , rlg^t «Jf Hshery i a 
governed by SCh. Ill, A*£ ; 2 01..(b) f 27 I. C. 614 

Vol IU C. Dr— 90 




JOINT OWNERSHIP. 

Foil. (Chatter jee and Richardson, fj.) Sheka* 
reshwar Roy v. Nanda Lal Mandal- 

33 1, c. no. 

— Meaning of— Right to snare water fowl . 

The term jalkar docs not rightly include a right 
to snare water-fowl. (Coxe and Chaiterjee, JJ .) 
Anderson v. Dr. James Henry George Hill. 

22 I. C. 844. 

Exclusive right . 

Exclusive right to fishery does not give right to 
occupancy right ; acquisition can be had by 
adverse possession for 12 years under Art. 144, 
of the Limitation Act. ( B . K. Mullick and Ross, 
jy.) Messrs. Henry Hill Sc Coy v. Shkoraj Ray, 
3 P. L. J. 53 = 1922 Pat- 195=1922 P. 9. 

JATS. 

See Custom (Punjab). 

JEWISH LAW. 

Marriage — Ketuba— Legal Consequences 

from. 

I hough a Ketuba is a necessary incident of a 
marriage contract in Calcutta between persons of 
the Jewish caste.it is a mere formality and not 
intended to operate a 9 an effective legal instru* 
meot. A Jewish widow cannot sue for Ketuba. 
(Jenkins ajul Wood* off e, fy ) Mozelle Joshua v. 
Sophie Arakie. 40 Cal. 266 = 

18 I. C. 182=17 C. W. N. 472. 

Marriage — Ketuba fights undrr. 

Ketuba gives a right enforceable by an innocent 
wife when she is divorced by her husband, but 
docs not give her any right against her deceased 
husbands estate. ( Harrington , y \ Mozellh 
Joshua v. Sophie Arakie. 12 I. C. 485 = 

38 Cal. 708. 

JIVAI. 

See Grant. 

JODI. 

See Mad, Est. Lands Act, S. 3. 

JOINDER “ ; 

Of Causes of Action. 

C. P. Code. S. 99. 0. I ano O. 2. R. 3. 

Of Parties. 

Se* C. P. Code, O. 1. Rr. l, 2 and 3. 

JOINT CONTRACT. 

St* Contract Act, Ss. 43 and 45. 

JOINT DECREE-HOLDERS, 

Set C. P. Cods, O. 21, R. 16. 

JOINT FAMILY. 

Set Hindu Law, Joint Family. 

JOINT LIABILITY. 

Set Tort. 

JOINT MORTGAGORS. , 

0) Contract Act, Ss. 38 and 45- «. 

( 2 ) T. P. Act, Ss. $0 and 91. 

JOINT OWNERSHIP. ’ f" 

I. ], Stt Co-SHARORS. . ’ , -Ti-;, • 
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JOINT POWER. 

See Hindu Law — Adoption — Powers. 

JOINT PROMISORS. 

See C n tract Act, S- 43, 

JOINT TENANTS. 

See Co-sharers. 

JOINT TORT. 

See Tort. 

JOINT TORT-FEASORS. 

See (I) Tort. 

(2) Contribution* 

JOINT TRUSTEE. 

See (1) Hindu Law — Rel. Endowment. 

(2) Trust Act, Ss. 31 and 45. 

JUDGE. 

also Practice. 

Public ads — Free comment. 

No privilege or protection attaches to the public 
acts of a Judge which protects him, in regard to 
these, from free and adverse criticism. (Lord 
Shaw.) Channing Arnold j\ Emperor 

41 Cal. 1023 = 1 L. W. 461 = 41 1.' A. 149 = 
18 C. W. N. 785 = 26 M L. J. 621 = 
15 Cr. L. J. 309 = 7 Bur. L. T- 167 = 
(1914) M. W. N. 506 = 16 M L. T. 79 = 
12 A. L. J. 1012 = 20 C. L. J. 161 = 
16 Bora. L. R 544 = 23 I. C. 661 = 
8 L. B. R. 16 (P. C-). 

JUDGMENT. 

See also (1) C. P. Code, O. 20 and 0.41, R. 
31. 

(2) Practice. 

Expunging remark— High Court s power. 

The High Court has no power for expunging any 
remarks'in the judgment of a lower court, when the 
latter is not made the subject of appeal or revision. 
( Gokul Prasad and Stuart, JJ.) C. Dunn v. Em- 
peror. 20 A. L. J. 281 = 23 Cr. L. J. 349 = 

44 A. 409 = 1922 A. 107- 

Duty of Court— Reckless remark $. 

While writing judgment, the court must avoid 
unnecessary repetition and must not misrepresent 
the evidence before him, or its effects. The court 
must not indulge in reckless, unfair and unfound- 
ed criticisms. For it is in the nature of man to 
believe readily what he wishes. He confounds 
his belief with the thing he hears and secs a 
thing within his remembrance which is nothing 
more than a purely imaginary thing, and he 
does so without any deliberate intention on his 
part to falsify the facts. (Daniels and Lyle , A.J. 
Cr.) Anjumun-un-Nissa v. Shaikh Ashiq Ali. 

3 U. P. L. R. (J. C.) 65. 

Suit on — Maintainability of — Principles 

governing , 

A suit on a judgment obtained against the 
ostensible representatives can be maintained 
against the real representatives. The principle 
on which an action is allowed to be maintained 


JUDICIAL COMMITTEE. 

on a judgment is that where a court of com 
petent jurisdiction had adjudiciated a certain sum 
to be due from one person to another, a legal 
obligation arises to pay that sum on which an 
action of debt to enforce the judgment may be 
maintained. This principle is subject to the 
qualification that an action is permissible only 
where the judgment cannot be enforced in some 
other way. There is some divergence of judicial 
opm.nn on this matter. (Mookerjee and Beachcroft, 
jj-i Kali Lhaka.s* v, Sukhada Sukdari 

20 C. W. N. 58 = 30 LC.824= 
22 C. L. J. 272- 

To be based on pleadings. 

The judgment in a case should be founded on 
the pleadings or on points involved in or consist- 
ent with the case set up in the pleadings. (Hooker- 
jee and Buckland, JJ.) Satis v. Kalidasi. 

681. C. 577=34 C.L. J. 529. 

Admissibility of— Judgment vacated by 

subsequent, order consequent on non-payment of court 
fee — Admissibility, 

A judgment declared plaintiff’s right to a cer- 
tain share of the property and further directed 
that on his paying up the deficient court-fee, a 
decree should be drawn up and on his failure so 
to do, the suit should stand dismissed. The plaintiff 
defaulted to pay the court fee as directed and by 
a subsequent order the suit was dismissed. Held 
that the order virtually vacated the judgment in 
the case which should thereafter be treated as 
non cxisting. The judgment should not be used 
as evidence in a subsequent suit. 35 B. 38 Rel. 
(Suhraicardy and Cuming. JJ.) Sasimukhi Chow- 
dhurani v. Sarasnvati Sen. ‘ 65 I. C. 522. 

— Language of — Pillorying or pouring 

ridicule to be restrained— Humorous judgment not 
necessarily bad. 

A humorous judgment is not necessarily a bad 
judgment. Facetious comment, not contributing 
to the disposal of the case and calculated to wound 
the feelings of persons not parties to the proceed- 
ings, should not find place in a judgment. The 
immunity of Judges carries with it the duty of 
circumspection. Any temptation to pillory or 
pour ridicule on strangers should be restrained 
and comments on the conduct of parties and 
witnesses should not go beyond what is really 
necessary for the elucidation of the case. 

( Tuomey , J.) Ma Kya v . Kin Lauoy.: 

11 1. C. 1000 = 12 Cr. L. J. 464= 
4 Bar. L. T. 173. 

JUDGMENT-DEBTOR. ! ~ 

See 0. P. Code, Ss. 2, 47 and 0. 21. 

JUDGMENT-IN-REM. 

See Evidence Act, S. 44. 

JUDICIAL ACTS. 

See Evidence Act, S. 114. 

JUDICIAL COMMITTEE. 

See (l) Appeal. 

(2) Civil P. C„ Ss. 109, 110. 

(3) Privy Counch,, 
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JUDICIAL DECISION. 


Grounds — Suspicion 

The decision of a court must rest on a legal 
testimony. Suspicion though a ground for scru- 
tiny is not a ground for decision. (Si' Lawrence 
Jenkins.) Mina Kumar i Bibi v. Buoy Singh. 

44 Cal. 662=1 Pat. L. W. 425 = 5 L. W. 711= 
32 M.L.J. 425 = 21 C.W-N. 585 = 21 M.L.T. 344 = 
15 A. L. J- 382 = 25 C. L. J. 508 = 
19 Bom. L. R. 424 = (1917) M. W. N. 473 = 
401. C. 242 = 44 I. A. 172 (P. C.). 


— — Grounds — Suspicion. 

Suspicion is not a ground for judicial decision 
though it might lead to a careful scrutiny of the 
evidence. ( Ameer Ali .) Mohammad Mehdi 

Hasan Khan v . Mandir Das. 34 All. 511 = 
17 I. C. 396=39 I. A. 63 = 12 M. L. T. 392 = 
15 O.C. 278=14 Bom. L.R. 1073 = 10 A L J. 373 = 
17 C. W. N. 49 = 16 C. L. J 629 = 
(1912) M. W. N. 1052= 23 M. L. J. 741 (P. C-). 


-Effect of— Declaratory of law. 

The effect of the Full Bench decision in 37 
Cal. 128 (F. B.) was not to make a new law but to 
declare the Jaw as it stood and has always stood. 
(Greaves and Panton , JJ.) Saradindu Mukerjee 
v . Charu Chandra Dutta. 53 I. C. 885 = 

23 C. W N. 872. 


— ■ - Grounds— Conjecture. 

A judgment based on conjecture is unsustain- 
able- (Jenkins, C. J. and Mookerjee, J .) Nil* 
MADHAB MAHTA V, RaJ KlSHORE DaS. 

21 1. C. 413=18 c. L. J. 220. 
JUDICIAL DISCRETION. 


See (i) Discretion. 

(2) Practice- 

judicial NOTICE. 

See Evidence Act, S. 50. 

JUDICIAL OFFICER. 

-Conduct — Inquiry. 


Where a judicial officer purporting to conduct 
a judicial inquiry has the time and opportunity 
to reduce into writing, complaints or statements 
made to him. those statements only should 
substantially be looked at when considering the 
subsequent conduct of that officer. ( Buchnill , J.) 
Grant v Emperor. 64 I C 137 = 

22 Cr. L. J. 745=2 P. L. T. 669. 

J ^rafoFW5 F O l f ERS ’ PR0TECTI0N ACT 


, . ^ Protection — Search o] house in vies 

of enquiry. 

0fc ! < " t : r Whe R a Magistrate directs a genera 
search pf house- in view of an enquiry unde 
the, Cr. P. Code in discharge of hia judicia 
functions, he may well appeal for protect.oi 
under Act XVI11 of 1850. (Lord Macnaghleu. 
Clarke v. Brojbndra Kishobb Roy. 

, 3 £& a1 ;. 953=16 I- C. 501=39 I. A. 163= 
(1912» M. W. N. 760=12 M. L. T 171- 
10 A. L. J. 193= 16 C. L. J. 231 = 
, 16 C. W. N- 865=23 M. L J 32- 

13 Cr. L. J. 693=14 Bom. LR%17 


| JUDICIAL ORDER. 

S. 1 — Suit against Judicial Officer — 

Enquiry — Evidence. 

Plaintiffs sued a Magistrate on the allegation 
that the latter tuok him into custody and brought 
a false charge against him. The trial court dis- 
missed the suit as barred by the Judicial Officer’s 
Protection Act. Held, that the allegation in 
the plaint disclosed a cause of action to which 
the Act referred to, did not apply. The defeace 
under the Judicial Officers Protection Act is as 
much a defence on the merits as any other defence 
such as Limitation, etc., and the Judge must before 
dismissing the suit take such evidence in a case 
as is necessary to bring the case within the Act. 
Because that is a matter of defence and not a 
matter which arises on plaintiff’s plaint. ( Piggott 
and Walsh , JJ.) Izzat Ali v. Muhammad 
Shaufatulla Khan. 39 All. 516 = 

391. C. 553 = 15 A. L. J. 541. 

S. I— Protections- Extent of— Magistrate 

acting within laws. 

Where a Magistrate acting in his judicial 
capacity takes in good faith all the proceedings 
which the law permits him to take, he is protected. 

( Stanley , C.J. and Banerji , J.) Madho Pershad t>* 
Au Hussain. 91. C. 535. 

S.l — Defamatory statements contained in 

a notice served upon a pleader by a judicial officer • 

Defendant, a Subordinate Judge, called uppn a 
pleader to withdraw certain statements made by 
him in an application and to apologise. The 
pleader refused and the defendant served a 
notice upon him and reported the matter to the 
District Judge. The pleader then sued the 
defendant for libellous matter contained in the 
notice. Held, the suit is , not maintainable as 
the defendant was protected by S. 1 cf the Act. 
(Macleod, C.J. and Shah % J •) Vithal Ramchan* 
DRA V* RAOHAVBNDRA RAMRAO. 

45 Bom. 1089=62 I. C. 93 = 
23 Bom. L. R. 447. 

JUDICIAL ORDER. 


—Collateral attack — Judicial order. 

The validity of an order by a District Judge 
granting leave to an administrator to sell pro- 
perty cannot be challenged collaterally in Land 
Acquisition proceedings. (Chitly and Panton . 
yj») Chunm Lal Haloar v . Makshada Deui. 

52 I. C. 309=23 C. W.N.652. 


Collateral attack— Jurisdiction — Error 

of law— Illegality of or tier appointing Receiver if 
can be pleaded as a defence to a by him . 

The propriety of an order or decree made in 
a cause in which the court has jurisdiction 
cannot be challenged collaterally. The iurisdic* 
tion may be taken to be the power of the court 
to hear and determine cases and to adjudicate to 
or exercise any judicial power with reference to 
them. In the exercise of its jurisdiction the 
court may commit an error of law but the fact 
that such an error has been committed docs not 
oust the court of its jurisdiction. An order which 
is erroneous in law is not necessarily an order 
made w.thout jurisdiction. In a suit brought by a 

Sf’SST thC r T VCry of R P r °P crt y Maimed by 

him deft, cannot be permitted to question thq 
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JUDICIAL ORDER. 


propriety, regularity or necessity of his appoint- 
ment. (Mookerjee, and BeachcroU, JJ.) Bhairab 
Chandra Dutta v. Benoy Chandra Dltta. 

•16 Cal. 70=22 C. W N. 520 = 
431. C. 804 = 27 0 L. J. 395. 

Jurisdiction — Defect of— -Remedy. 

An order which was passed without jurisdic- 
tion is a nullity, which may be disregarded and 
need to be set aside. 32 Cal- 2S6 L>ist. But 
an erroneous order made by a court having 
jurisdiction can only be set aside by review or 
appeal. An order having been made in execu- 
tion proceedings an application does not lie to 
set aside the order on the ground that at the 
time the order was made, the execution was 
barred. Such an order can only be set aside by 
review or appeal. ( Sanderson , C.J , and \Vo.dr<>ffe , 
J •) Chutterput Singh v. Sadasook Kotary. 

421. C. 623 = 21 C. W.N. 1052. 

Notice to parties— Necessity of. 

No judicial order can be made so as to affect 
the interest of a party to the proceedings till he 
has been afforded a reasonable opportunity of 
being heard in support of his case. ( Mojherjee 
and Deachoroft , JJ) Ram Nath Maity v. 
Rudra Mahanti. 21 1. C. 409 = 

18 C. L. J. 142. 

— Notice to parties — Ex-fart: order In- 

herent power to set aside. 

A judicial order which may possibly affect or 
prejudice any party cannot be made final 
unless the party affected has had an opportu- 
nity of being heard. If it is made ex parte then 
it could be re-opened at the instance of the 
parties affected, for such an order is subject to 
the implication that it would be so re opened 
(Mookerjee and Beadier oft, JJ.) Ajant Singh 
v. Sundar Mall. 16 I. C. 567 = 

17 C. W. N. 862. 

Construction — Ambiguity. 

The terms of a judicial order though 
ambiguous will be construed to be in accordance 
with law, for the court will not presume that a 
Judicial order has been erroneously made in 
contravention of statutory provisions on the 
subject. 21 A. 361; 19 A. 174 Ref. ( Mookerjie 
and CarnduJ J, JJ.) Hari KiSHEN Bhagat v . 
Kamaleshuk Prasad Sinoh. 16 I. C. 374. 

Construction— Principles. 

In construing a judicial order such construc- 
tion must, if possible, be adopted as would make 
the order one in accordance with law and not an 
order such as the court making it had no power 
to pass. ( Sodas iva Aiyar and Odgers , JJ) 
PONNAPPA AIYANGAR V. SRI VaNAMAMALAI. 

(1919) M. W. N. 872 = 53 I. C. 483 = 
20 Cr. L. J. 755 = 10 L. W. 480. 


Nullity— Distinguished from irregularity 


When a court has jurisdiction over the 
parties and the subject matter, an order in 
violation of law is not a nullity. (Abdur Rahim and 
Srinivasa Iyengar , JJ.) ThuljaRaM Row v. 
Oopal Aiyar. (1917) M.W. N. 234- 

21 M, L. T. 229 = 40 I. C. 611=32 M. L. J. 434. 


JUDICIAL SEPARATION. 


Construction “Recorded* means granted. 

an I h ® . actio . n of thc cou « endorsing, on a.i 
j*ppl cation for postponement of a decree signed 
y all parties, the expression “recorded” amounts 
to an order granting the application and amend- 
ing the decree in the terras of the prayef. 14 Cal 
348. 11 C. 143, 7 Mad. 152, Foil and Dist 
(Sodas, va Aiyar and Moore, JJ.) Peru.mal 
Davood Rowther. 34 j C. 393. 


Time fixed— Construction of. 

When the time is given for the performance 
of any act till a certain date, it includes that date 
also and the court has no jurisdiction to dismiss 
an application for non-compliance before the 
expiry of the date. (Oldfield and Seshagiri Iyer, 
JJ.) 5UDALA YaDUM PerU.MAL NaDAN V SlVANANJI 

Nadachi. 39 Mad. 583 = 18 M.L.T. 199= 

301. C. 544=2 L. W. 729. 


Construction — Conformity with law. 

In thc absence of a distinct order to the con 
trary, thc court must be taken to follow the ordi- 
nary rule of law. (Benson and Snndara Iyer, JJ.) 
Sabapathi Pillai v. Chohkau.voam Pillal 

21 1. C. 691 = 25 M. L. J. 552. 

Construction — Conformity with law. 

If a judicial order can be construed as either 
legal or illegal, the construction that legalises 
it must prevail. (Pratt, J. C. and Hayward, 
A.J.C.) Gaji ». Jumanshah. 17 I. C. 61 = 

13 Cr.L. J. 749 = 6 S. L.R.83. 


JUDICIAL PROCEEDINGS. 

Publication — Privilege. 

All proceedings in cases pending before a court 
of Justice arc privileged, and they must not be 
published until the case comes on for hearing 
before thc court. (Maclecd, C. J . and Heaton, J.) 
Naicker v. Kali das Jhaveri. In re : 

44 Bom- 443 = 22 Bom. L. R. 31 = 58 I. C. 402= 

24 C. L. J. 722. 

— Fraudulent or collusion proceeding— Suit 

on basis of maintainability — Effect of. 

A court of justice should not be permitted to 
be utilised for creating fictitious titles and a 
person cannot maintain a suit on the basis of 
a fraudulent and collusive proceeding obtained 
by him. (Mookerjee and Walmiley, JJ .) Sundar- 
nata Ghose v. Kali Gopal Mazoomdar. 

45 Cal. 920=26 C. L. J. 333=42 I. C. 431= 

22 C. W. N. 367. 

Filing of plaint — Time priority. 

Fractions of a day are recognised by the law and 
they will be taken into consideration for deciding 
which of the events happened first. Thc filing of 
a plaint is not a judicial proceeding which may be 
considered ss taking place at the. earliest period 
of the day on which it is done. ( Mittra , A . C.) 
Rafiuddin t>. Brijmohan. 

21 1. C. 602=9 N. L. R. 155. 

JUDICIAL SEPARATION. ( 'l. 

* See— (l) Divorce. 

(2) Divorce Act. 
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JURISDICTION— Absence of. 


JURISDICTION— Absance of- 


JURISDICTION. 

See atso—C. P. Code Ss. 19, 20 and 1 15. 
Absence of. 

Appellate Court. 

Bar of. 

Civil Court. 

Civil and 11 even ue Courts. 

Civil and Criminal Courts. 
Consent. 

Excess of. 

Exercise of. 

Hereditary Office. 

High Court. 

Investment of. 

Irregularity. 

Matrimonial. 

Meaning of. 

Nationality of Parties 
Objection to. 

Pecuniary. 

Personal. 

Practice. 

Presumption. 

Private International Law. 
Probate. 

Procedure. 

Small Cause and Original. 

Special. 

Venue. 

What determines. 


Distinction. 

independent 


Absence of. 

— Absence of— Irregularity- 

A decree can be set aside in an 
proceeding if there was absolute want of juris- 
diction in the court passing it but not for any 
irregularities in the exercise of jurisdiction. 
(Lord Shaw.) Rajwant Prasad Pandey v. Ram 
Ratan Gir. 37 All. 485=42 I A. 171 = 

13 A. L. J. 937 = 29 M. L. J. 165 = 2 L.W. 671 = 
18 M L. T. 173 = 17 Bom. L. R. 754 = 
20 C. W. N. 35 = (1915) M W. N. 736 = 
301. C. 849 = 23 C. L. J- 55(P.C). 

Absence of— Irregularity in the exercise of 

— Distinction . 

• • • 

There is a clear distinction between jurisdic- 
tion ' and “ exercise of jurisdiction." Since 
jurisdiction is the power to hear and determine a 
case, it does not depend either upon the regula- 
rity of the exercise of that power or upon the 
correctness of the decision pronounced; for the 
pov/er to decide necessarily carries with it the 

t0 L d ° wron K'y 09 weU as rightly. The 
boundary between an error of judgment and the 
usurpation^ oi power is this; the former is 
reversiMe by an appelLte court within a certain 
Hxea time and is therefore only voidable, the 
latter is an absolute nullity. So far as the juris- 
“named, it is wholly immaterial 
whether the decision upon the particular question 
£; v :“ r ? c ‘ < ? r .incorrect. Where it held that a 
cqurt had jurisdiction to render only correct 

ruUni°l“d P l t!mc !t made an erroneous 

K a n \u he C ,? urt would bc without 

Jurisdiction and the ruling itself void. ( Mooker - 

tee andCbotiner, jj.i Kumaij Aron Chandra 

Sinha Bahadur v. Manuohan Sinha Roy 

l'l 37 C-L.J. 585=1004 C&L. 154. 


— Absence of— Transfer of pending suit or 

proceeding — Effect of — Decision if a nullity. 

In cases of local jurisdiction the principle 
applies that the state of thing9 existing at the 
time of the institution of the suit is sufficient to 
determine the jurisdiction on the theory that the 
progress of a suit once validly commenced in aoy 
court is not affected by change of residence or 
country by the defendant. (1870) L R. 6 g. B. 
16 1 ; ( 1 859). 1 Ch. 792 ; 22 C. 222 Ref. But this 
doctrine has no application where the question is 
one ol jurisdiction over the subject-matter. Such 
jurisdiction must exist throughout the proceedings, 
jurisdiction has reference to the power *of the 
court over the parties, over the subject matter* 
over the rest of property in contest and to the 
authority of the court to render the judgment or 
decree which it assumes to make. For the valP 
dity of a judgment in a suit the jurisdiction over 
the subject matter must exist throughout the 
proceedings, as well at the time of its institution 
as at the time of its disposal. A court may lose its 
jurisdiction during the pendency of a proceeding 
and in such an event if it proceeds to pronounce 
judgment, such judgment must be regarded as 
void because made without jurisdiction. Jurisdic- 
tion of the subject matter is given only by law 
and cannot be conferred by 'consent. The objec- 
tion that a courtis not given such jurisdiction by 
law cannot be waived by the parties. Cases re- 
viewed. (Mookerjee and C/W*«rr, JJ .) Jyoti 
Prakas Chattoraj v Bagala Kanta Chowdhury. 

36 C. L. J. 134 = 1922 CaL 271 


Absence of— Ouster— Incorrect statement in 

sale proclamation — Effect of. 

Where the court has jurisdiction to sell a pro- 
perty, an incorrect statement in the sale procla- 
mation, as to the amount due to the decree-holder, 
does not oust that jurisdiction- (Mookerjee and 
Buckland. J J.) Pramatha v Bhuban. 

25 C. W. N- 585 = 64 1. C. 930=33 C. L- J. 421. 

Absence of— Sale of properly— Not parlies 

to suit — Court , power of. % 

A court has no jurisdiction to sell the property 
of persons, not parties to the proceedings before 
it or properly represented on the record* As to 
such persons a decree or sale under it would be 
a nullity and might be disregarded without any 
proceedings to set it aside. (Chalterjee and Panton, 
/?•) Rohini Nandan Ghosb v- Rajendra Nath 
Ghosb - 61. 1. C. 291. 


— Absence of— Irregularity — Distinction— 

Waiver, 

If the Act of the court was without jurisdiction 
or infringed a prescribed rule on grounds of public 
policy the proceeding is a nullity. If it was on 
the other hand, only an irregular exercise of 
jurisdiction, a contravention of rules framed by 
the Legislature with a view to afford protection 
to the individual litigant he might waive the 
benefit thereof and could not bc entitled to obtain 
a reversal of the decree except on proof that the 
merits had been affected. (Mookerjee and 
Walmsley , JJ.) Fort Glostbr Jutb Manu- 
facturing Co. v Chandra Kumar Das. 

48 Cal. 979 = 51 1. C. 405 = 20 C, L. J. 438, 
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JURISDICTION— Absence of. 


JURISDICTION— Bar of. 


-TH 


f » 


Absence of— Irregularity— Distinction. 


No hard and fast line can be drawn between a 
nullity and an irregularity, and when the provi- 
sion of a statute has been contravened, if a 
question arises as to how far the proceedings 
are affected thereby, it must be determined with 
regard to the nature, scope and object of the 
particular provision violated. (Mookerjee and 
Beachcroft f J J.) Syrd Mohiuddin v. Pirthichand 
Lal Chowdhury. 31 1. C. 664 = 

19 C. W. N. 1159. 

• Absence uf— Court having no jurisdiction- 


institution of suit— Transfer. 

The institution of a proceeding in a court 
having no jurisdiction to cutertain it, is not a 
valid institution capable of being continued on 
transfer in a competent court. The presentation 
of a plaint in a court of competent jurisdiction 
must be deemed to be the institution of a new 
suit. (Mookerjee a»d Beachcroft, JJ.) Bhupkndra 
Kumar v. Purna Chandra. 24 I. C. 232. 

Absence of— Nullity of acts • 


• Acts done in contravention of statutory provi- 
sions arc mere nullities. (Brett, Mookerjee and 
Vincent, JJ.) Mahombd Mehdi Wasankhan v. 
Shivshanker Prasad Sinoh; T ccn 

39 Cal. 353 = 14 C. L. J. 552 = 
13 I. C. 353=16 C. W. N. 817. 

• Absence of— Material irregularity— Distmc- 

• . . • ♦ 1 * f ! 


lion between — Omissioi i to decide material point. 

When a court of law has taken up a point of 
fact or law for decision and has decided that point 
wrongly it has acted with full jurisdiction and 
regularly and legally and no revision lies unless, 
that decision itself affects the court's own jurisdic- 
tion but when having jurisdiction, the court has 
failed or refused to take up the point for decision, 
it has exercised jurisdiction irregularly and the 
more the failure or refusal affects the exercise of 
its jurisdiction, the greater the irregularity will 
be. Authorities reviewed. ( Wallace , J.) Ahmed 

Thambi Maracair i-. Basava Maracair. 

46 Mad. 123 = 44 M- L. J. 69 = 
1923 Mad. 254. 

Absence of— Proceedings a nullity. 


Proceedings by court without jurisdiction are 
nullity so far as strangers are concerned. (SaJa- 
siva Iyer and Napur, JJ.) Seshao.R. Rao v. 
Tano.turi C391 J Ma.11031 = 

• Absence of — Evidence recorded by court 


incompetent to tty— Validity of Judgment-Evidence 
Act, Ss. 33 and 165— Evidence given in previous case 
— Admission of, by consent. 

Where the Judge disposed of a suit with the 
parties' consent on the evidence recorded in 
another case, the judgment is valid though th 
other court was incompetent to entertain the 
prior suit. The consent of the parties to the suit 
can make the evidence in the previous case ad 
missible if it is relevant to the issues in the > second 
case. Facts admitted in evidence being themse ves 
relevant, rules of evidence as to testing credibility 
of witnesses and others are so unimportant that 
parties can waive their benefit- ( Benson and 


Sundara Aiyar , JJ.) Sri Raja Nugunti Prakasa 
Rajannigaru v. Yeranki Peda Venkata Rao. 

38 Mad. 160 = 25 M. L. J. 360= 
21 1. C. 319 = (1913) M. W. N. 800. 

Absence of— Right of party. 

The court in seisin of a particular action has 
no jurisdiction to deal with a fund lying to 
the credit of another suit. (Das and Adami , JJ.) 
Benode Behary v. Hira Singh. 64 I. C- 30o = 

(1923) Pat. 133. 

Absence of— Nullity of decree passed. 


Where a court has no inherent jurisdiction 
to try a case, it cannot pronounce, any decree 
and if it does pronounce a decree, that decree is 
null and void. (Chapman and Atkinson, JJ.) 
Raghu Singh v. Yusuf Ali. 4 P. L- W. 445 = 

45 I- C. 920 = 4 P. L. J. 202. 

Absence of— Proceedings instituted in a 

court having no jurisdiction — Transfer to a court 
having jurisdiction — DefecPnot cured . 

If a proceeding is instituted in a court which 
has not got jurisdiction to entertain it, the transfer 
of such proceeding to a court which has jurisdic- 
tion will not cure the defect. (Lentaigne and Carr, 
77.) The Jupiter General Insurance Company 
v. Abdul Aziz. 1 R. 226 = 1923 R. 185* 

Appellate Court. 

Appellate court— Stay of execution • 

An Appellate Court has no jurisdiction to order 
the stay of a sale unless it has seisin of the case 
and where there is no appeal before the Appellate 
Court, the order staying execution is ultra vires 
and is a nullity. ( Mears , C. J. and Baneni, 7J 
Pukshottam Saran v. Harou Lal. 43 All. 513 = 

63 I. C. 837 = 19 A. L. J. 462. 

Appellate court— Order of lower court as 


to costs — Power to set aside. 

Though the appellate court could come to a 
different decision on a certain point, it should 
not disturb the order of the first court *as regards 
costs, unless it is clearly wrong or unjust. 
(Sanderson, C. Woodroffe and Mookerjee , JJ.) 
Kali Dasse v. Nobo Kumari Dassb. 

20 C. W. N. 929 =36 I- C. 665 =23 C. L. J. 606 . 

Bar of. 

Bar of— Government — Administrative Acts. 

The withdrawal of administrative functions 
delegated by Government to a subject In the 
legitimate exercise of its sovereign power is not 
actionable in a Civil Court. (Lord Macnaghten.) 
Bir Bikram Deo v- Secretary op State. 

39 Cal. 615 = 13 I. C. £65-39 I. A. dl- 
16 C. W. N. 362 = 9 A. L. J. 585= 
15 C. L. J- 633 =(1912) M. W. N. 657 = 
14 Bom. L. R. 812. (P. C.)- 

Bar of — Poona Cantonment Magistrate 

increasing tax— Payment under protest— Suit to 
recover money . 

Monies paid by a club under protest but 
demanded by a contonment Magistrate as 
increased tax in disregard of the Cantonment 
regulations, may be recovered in Civil Court as 
the money was claimed and received without a 
shadow of right. (Scott, C. J. and Bafchehr, J.) 
Secretary op State v. M^or J. b. Hughes. 

38 Bom. 293 = 23 I- C. 779=16 Bom- L. R. 121. 
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- ■ ■ - Bar of — Ohatwal dismissed by Police 

authority— Interference by Civil Ccurt t 

The dismissal of a Ghatwal by the Police 
authorities cannot be interfered with by Civil 
Courts. l.W. R. 321 Foil. (Fletcher and Rich - 
ardson , JJ.) Debakar Singh v . Radhagobindo 

Sinoh. 24 I. C. 527. 

Bar of— Act of State-Secretary of State 

guaranteeing the Performance of private decree . 

When the Secretary of State chooses to give 
a guarantee for the due performance of a decree 
obtained by a private individual against another, 
it cannot be called an Act of State. Though an 
Act of State cannot be interfered with by the 
Municipal Courts, the courts -must decide 
whether a particular Act is in truth an Act of 
State. (Mookerjee and Teunon , JJ.) Srinivas 
Prasad Singh v. Kesho Prasad Singh. 

38 Cal. 754 = 13 C. L. J. 365 = 
91. C. 862=15 C. W. N. 475. 

Bar of— Onus of proof ’ 

If a person seeks to oust the jurisdiction of 
the Civil Court, it is for him to show the existence 
facts of which oust the jurisdiction. 26 R. L. J. 
99 ; 27 M. L. J. 233 Dist- ; 8 L. C. 365 ; 24 M. L- J. 
659 Foil. ( Kumar aswami Sastri, J .) Ramala Ven- 
kataSwami v. Kanumalla Narasimmayya. 

261. C. 357 = 16 M. L. T. 596. 

— Bar of— Civil Court . 

The jurisdiction of a Civil Court cannot be 
excluded in any case unless clearly expressed by 
the legislature. (Drake- B roc hman J. C.J Ganesh. 
lal v. Dhondida. 171. C. 621=8 N. L. R. 169. 

of— Courts of coordinate jurisdiction — 
If one can restrain the action of the other. 

One Subordinate Court has no right to restrain 
the action of another Subordinate Court of 
co-ordinate jurisdiction by any order. (Jicah 
Prasad and Adami, JJ.) Kf.dar Nath r. 
Mohhood Ali Khan. 

. 6 P. L. J. 268 = 63 I. C. 465=2 P. L. T. 716. 

77 Ba* of- Lower Burma Court's Act. Si. 15 

(2) and 4t (a). . 

Ss. 41 (a) and 15 (2) of the Lower Burma 
Courts Act do not prevent a civil court from 
adjudicating, on rights of two persons litigating 
over land at the disposal of Government. 
( Hartnell , Offg. C. J., and Ormond , 7.) Nallan 
Chbtty V. Muthuswamy Pillai. 23 I. C 961. 


say that though the plaintiff is not in possession 
of the land yet he owns the trees of the grove. 
(Lin tsay and Daniels, 7/.) Raja LaLita Prasad 
v. Ram Bahadur. L. R. 4 A. 159 (Rev.) = 

1923 A. 540- 

Civil Court — Fraudulent decree of Revenue 

Court — If can be set aside— Remedies. 

Per \Valsh % /.—A Civil Court has authority to 
! declare an order or decree of a Revenue Court to 
i have been obtained in a fraudulent manner or 
that a party is entitled to possession. It can also 
award damages for deceit or fraud but it has no 
authority to set aside the Revenue Court’s pro- 
ceedings. (Walsh and Ryves, JJ) Jammar v. 
.Mahadeo Prasad- L. R 3. A 195 = 1922 All. 294. 

Civil Court — Corf*, ration — Meeting— Resolu- 
tion— Invalid votes— Suit by minority— Powers of 
Civil Court . 

The question of the validity of votes being 
a question of law, a civil court can entertain a 
suit instituted by the minority, on the ground that 
the votes obtained by the majority at a Corpora- 
tion meeting were invalid votes. (Mulla, J .) 
Nariman v . Municipal Corporation of Bombay. 

25 Bora. L. R. 689=47 B. 809 = 1923 B. 305. 

Civil Court— Partition. 

An order for partition can be made by Civil 
Court if the plaintiff s title is not made precarious 
by the Revenue settlement by the revenue authori* 
ties anJ the title is not affected merely because 
the property is held under a periodical settlement 
from the crown. (Mookerjee and Buckland, JJ ) 
MidnapoRe Zeminoari Co. r. Naresh. 

65 I. C. 833 = 33 C. L. J. 497. 

Civil C 'Hrl—Suit for partition and eject- 
ment. 

A suit by a tcnant-in common in a Civil Court 
for ascertainment by division of his share and for 
ejectment of the tenant, is not without the juris- 
diction, so far as the prayer for the partition 
is concerned and the plaintiff may be asked to 
withdraw his prayer for ejectment. (Oldfield and 
Ramesam , JJ.) Ramamurthy v. Bulu Raju 

681. C. 907 (1) = 14 L. W.5Q0. 

Civil Court. 

A suit for recovery of municipal tax illegally 
levied is cognizable by a Civil Court. (Dhobley, 
A. J. C) Municipal Committee, Malkapur r. 
Amrit waman Dalal. 1922 N. 10. 


Civil Court. 

S*c also C. P. Code, S. 9. 

Civil Court Saranjam grant— Resumption. 
Right of the Government to resume the subject 

< ? nnot ** q“Mtioned in the 
Civil Court. [Lord Saheseu.) The Secretary 
op State tor India in Council v. Laxmi Bai 

47 Boi &> S 2 ?^ 44 M-L. J. 471=17 L. V7 405= 

® C. W- N. 449= 32 M- L- T. (P. C.) Ill - 

: 37 C. L. J. 464 = 25 Bom. L R. 527= 

• • • 60 1, A, 49=1923 P. C. 6. 

^ ivit °<»*l--Declaration of title— Trees 0 n 
erpvt land, . > 

£ e . ownership of the' grove 
ft ll within the jurisdiction of the Civil Court to 


—Civil Court— Construction of decree of 
Revenue Court. 

A Civil Court cannot grant a declaration that 
under a decree of a Revenue Court such and such 
rights passed to the parties. Case law reviewed 
[Dalai, J. C. and H'axir Hasan, /). f. C.) Bishu- 
NATH SaRAV SlNOH V. SlDLA BaKSH SlNCH. 

10 0 L. J. 315 = 1924 0adh69. 


— - — Civil Court— Partition of dwelling house 

and a chabutra— Division of ground site. 

A Civil Court can partition a dwelling-house 
and a chabutra attached to it as the latter is onK 
appurtenant to a dwelling-house and as tic 
question of division of ground site arises 
[Lindsay. J. C.) Tajamul Hussain v. Band 

Raj*. 7 0- L. J. 538 = 60 I. C- 433=230. 0.981, 
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Civil Court— Advene proprietary possession 


pleaded. 

When a person claims adverse possession as 
against the landlord of a land cultivated by his 
tenants and he seems to be probably justifiable 
in his allegations he cannot be dealt with as a 
tenant under S. 127 of the Oudh Rent Act and a 
notice of ejectment issued against him ought to be 
cancelled. It is the jurisdiction of a Civil Court 
to decide the case. ( Baillie , S. A/.) Raja Bhagwan 
Bakhsh Singh v. Shafiq-Uz Zaman. 

26 I. C. 709(1) = 10. L. J. 707. 

Civil and Revenue Courts. 

Civil ami Revenue Courts — Suit for declara- 
tion of title and joint possession. 

A suit for a declaration that plaintiff is a joint 
tenant with defendant and authorized to posses- 
sion is cognisable exclusively by a civil court. As 
to whether the relation of landlord and tenant 
exists, the revenue court is a proper tribunal and 
if it is decided one way or the other, a civil court 
cannot go behind it. ( Sulaiman , J.) Nohar 
Ahir v . Rartab Ahir. 21 A. L. J. 899 

L. R. 5 A. (Cr.)l = 1924 All. 231 = 

Civil and Revenue Courts — Splitting up of- 


relief. 

It is open to a court to split up the relief claim- 
ed and hold one relief is triable by a civil court 
and the other not. ( Daniels , J .) Ghiswa v. 
Deo Narain. L. R. 4 A- 450 (R8V.) = 

1923 A. 568. 

— Civil and Revenue Courts— Suit for profits 

. . r <r » .... .i.A.. / f m' ... r 


ing—Suit for possession 

A suit for possession of an occupancy holding 
•n the ground that the defendant who had been 
entrusted with the same refused to return it on 
demand, is not cognisable by a civil court. 

p y dey 7) j0KHU GoDAB,A Sail 1 

_ Civil and Revenue Courts— Appeal- Forum- 


An ejectment suit was filed in a Revenue Court 
which declined jurisdiction. In appeal tbe Dwtntt 
Judge reversed the decision and remanded the 
suit for disposal. Held, the forum of appeal 

after the case has been disposed of on ‘he menta 

is the District Court and not the appellate 

Revenue Court. (Rafique, 7-) ^^All *464 (1)! 
Lala Suraj Narayan. 192d All. > 

Civil and Revenue Courts-Decree 'or 

profits granted by Revenue Court-Power of Civil 

Court to set aside. , . , „ 

A oerson sued for pre-emption and obtained a 
d He deposited the decree amount and took 


JURISDICTION— Civil and Revenue Courte. , 

possession privately without reference to court- 
The vendee continued to be recorded in the khe- 
wat and no mutation was effected. The vendee 
taking advantage of this sued in the Revenue court 
for prefits from the vendor and obtained a decree, 
subsequently the preemptor brought a suit for a 
declaration that the decree of the revenue court 
was based on a mistake and that it did not bind 
the parties. Held, that the decree for profits was 
only solely within the cognizance of the revenue 
court and having been made by a competent coprt 
of exclusive jurisdiction could not be set aside by 
the civil court. ( Gokul Prasad , J.) Syed Shadbir 
Husain v. Ghulam Husain. 

9 0. & A. L. R 498 = 1923 A. 437. 

- ■ Civil and Revenue Courts — Suit for crops 

raised by third person introduced into lan! by the 
landlord. 

Where a landlord dispossessed the defendant, 
a tenant and put the plaintiff in possession who 
raised crops on the land, Held , that the plff. was 
entitled to the crop and a suit for the recovery of 
the same could be brought in a civil court. 
(Bancrji and Gokul Prjsad, JJ-) Mir Sinoh v, 
Makkhan. 45 A. 404 = 21 A. L. J. 300 = 

L. R. 4 A. 134 (Rev.) = 1923 A. 421. 


— Portion of—Latul compensation claims. 

A lambardar had received a certain sum from 
Government as compensation for a small area 
acquired under the Land Acquisition Act. The 
amount instead of being paid to all the proprie- 
tors was for some reason paid to the lambardar 
who apparently had not given the plaintiff, a 
co-sharer, his share. Held that this could not • 
properly be treated as seicai income recoverable in 
profits suit under the Tenancy Act. (Ryves and 
Daniels, 7?.) Chhamm. Lal *. Mt SukhRan. 
KUNWAR. UBA. Odf. 

-Civil and Revenue .Courts— Occupancy hold - 


Civil and Revenue Courts — Occupancy 

holding— Rival claimants— Usufructuary mortgage. 

Where the successors of the mortgagor who 
mortgaged an occupancy holding under a usu- 
fructuary mortgage sought to redeem the mortga- 
ged property from the successors of the mortgagee 
who somehow got their names entered in the 
revenue papers as occupancy tenants and set up 
adverse possession, Held, no question of jurisdic- 
tionariscs because thc»suit so far as the defendants 
appellants are concerned is virtually between rival 
claimants to an occupancy holding. (Kanhaiya 
Lal y ?.) Mt. Duroa Devi v. Girwar Sinoh.. 

1923 A. 11(2). 

-Civil and Rivenue Courts— Agra Tenancy 

• • ■ a 1 I ... f 


Act -Recovery of money advanced on mortgages and 

profits . 

A suit to recover money advanced lor invest- 
ment by way of mortgages and profits taken up 
from the mortgages is cognizable by civil court 
Such a suit is nowhere provided for under the 
Agra Tenancy Act- IPiggott and Walsh, JJ). 
Ghanasham ^SS V. ^VANM^ r (A11) m 

civil and Revenue Courts— Rent free grant 


— Question of status. 

The civil court can entertain a suit by a rent 
free grantee to recover the amount of rent 
wrongfully realised by the Zemindar, though 
in such suit, it is necessary to determine the 
status of the grantee in relation to the land. 
tRafioue and Ryves, 77-) ShiamdaB v- Bahadur 
fZl 43 AIL 325 = 60 I. C-'831=19 A. L- J. 89. 

. Civil and Revenue Courts . 

A suit for possession of land used for grazing 
cattle and for arrears of rent is in fact ono for 
ejectment and is cognizable by ( revenue courts. 
(Piggott and Walsh , 

. .1 ill iL'>nm 3T./71I u. t: ?l 
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— Civil ami Revenue Courts— Denial by sub- 

tenant of his tenancy — -Ejectment — Form of decree . 

The civil court can eject a trespasser but a 
mere denial by the sub-tenant of his tenant 
does not make him a trespasser. Where in an 
ejectment suit, the defendant is described as 
sub-tenant but he denies the subtenancy and 
set up as tenant-in-chief, either party may sue 
for a declaration that ho is the tenant-in-chief, 
and if in such case the court finds that the 
defendant is a sub-tenant, the proper decree is 
for a declaration that the plaintiff is the tenant- 
in-chief. (Kanhaiya Lal, ?.) Harbkran Lal v 
Nauraxgi Kunwar- 60 I. C. 613 = 

2 U P. L. R. (All.) 302. 


JURISDICTION- Civil and Revenue Courts. 

they had some interest in the occupancy holding 
belonging to the family. The defendants contend- 
ed that it was divided. Held that the claim was 
one between rival claimants and cognisable’ by 
the Civil Court. (Richards, C. J. and P. C. Barter- 
jee, J) Gang a Prasad v. Ram Prasad. 

26 I. C. 862. 

Civil and Revenue Courts — Right to hold 

land r t nl-free — Declaration of. 

A Civil Court cannot make a declaration that 
a persou not a proprietor of the land is entitled 
to hold it rent-free. (Chanrer, J •) Mahombd 
Abdul Gafoor v. Arthur Barber. 25 I. C. 206= 

12 A. L. J. 805. 


Civil and Revenue Courts— Trees — Suit for 

partition. 

The plaintiff purchased a one fourth share in 
certain trees of a village, but did not purchase any 
share in the‘zemindari. A suit for partition of his 
share in those trees is cognizable by civil 
and not by Revenue Courts, (d/rnrj, C. J. mid 
Banerjee , J.) Sheo Sampat Pande v . Thakur 
Prasad. 18 A. L. J. 739 = 2 U.P.L.R. (A) 235 = 

57 1.0.128=42 A. 574. 

Civil and Revenue Courts — Partition — 
Punjab Land Revenue Act (1887), S. 158 (2) (17). 

A civil court cannot entertain a suit for 
partition of agricultural land, brought by a fixed 
term tenant. The revenue court can entertain 
the suit, (Sroff Smith and Martinrau , 77.) Biian 
Singh v. Jagat Singh. 51 1.C. 501=16 A.L.J. 669. 


Civil and Revenue Courts— Suit to declare 

invalidity of lease . . 

A suit for declaring the invalidity of a lease 
does not lie in a civil court. (Knox, J.\ Pooran 
Sinqh v. Haidri- • 37 l. C..358. 

* Civil and Revenue Courts — Decision oj 

Revenue Court between rival tenants— Suit fir eject- 
ment as a trespasser . 

: Where the revenue court decided against a 
tenant, and a suit was brought by him to eject 
an alleged sub-tenant on the ground that there 
was no sub tenancy, held , in that suit by the 
plff. tenant for the ejectment of the defendant 
as trespasser, that the suit was cognisable by the 
civil court, and that a revenue court liad no 
jurisdiction to decide finally a dispute between a 
tenant and anothor who alleges himself to be a 
co-tenant, except suits between landlord and 
tenant. (Sunder Lal and Walsh , 77.) • Tursi v 

MoHan - , 35 I. C. 302! 


; -—Civil and Rtvtnve Courts— Otcupaney hold 

mg— Suit for declaration among rival tenants. 

^. 8u *M* ct ^f en rival claimants to an occupanci 
holding to which the landlord is no party, for i 
declaration of title or in the alternative for posses 
sion, is cognizable by a civil court. (ChamUr am 
Psegott, JJ.) Inayat-un-Njssa v. Salimun 
N,ssa - 29 1- C. 568 


, Civil «** CourU-Suxt jor declare 

Hop between rival claimants to a tenancy. 

^The plaintiff, formerly members of a join 

family with- the defts. sued for declaration tha 

Voi hi a d.— 9i 


r Civil and Revenue Courts — Decree of Reve- 

nue Court — Impeachment of. 

A suit for a declaration that a Revenue Court’s 
, decree is inoperative for want of jurisdiction or 
error of law cannot be entertained by a Civil 
Court. (Piggoit, J.) U.mrao Singh v. Umrao 
Singh. 25 I. C. 61. 

— Ciw7 and Revenue Courts — Suit for profits 

. of sir land . 

A suit by an exproprietary tenant of a sir land 
for recovery of his share of the profits of the land 
i Jointly agreed to be enj’oycd by himself and the 
landlord, is a suit for the profits of immoveable 
property wrongfully withheld from him and is 
cognisable by a Civil Court. (Banerjee, J .) Bhdla- 
NATH V. Ghurh. 22 I. c. 816 = 12 A. L. J. 44. 

Civil and Revenue Courts — Ouster of Civil 

Court's 7 urisdiction — Agra Tenancy Act. 

I The jurisdiction of a civil court is only ousted 
j if the relief, which the plaintiff seeks could be 
granted to the plaintiff by a court of revenue juris- 
diction in a suit which could be brought under 
J • the provisions of the Tenancy Act. (Banerjee and 
Ryves, JJ.) Inayat Husain v. Muhammad 
Askari. 20 1. C. 421 = 11 A. L. J. 542. 

— Civil and Revenue Courts— Compromise, in 

suit triable by Revenue Court— Suit to set aside . 

A suit to have a compromise, filed in a 9uit 
exclusively triable by a revenue court, and 
dismissed on the ground of fraud, is cognizable by 
a civil court. (Rafique,7.) Ram Nandan Singh 
v. Parbhu Narain Singh. 19 I. C. 666. 

b Civi/ and Revenue Courts — Suit for posses- 

sion of holding against rival claimants. 

Plaintiffs sued to recover possession of their 
holding from certain persons who claimed it under 
the right of alluvial accretion. One of the zemind- 
ars also was impleaded. Held, that the suit lies in 
civil court. ( Rafique , 7.) Nakchedi Ahir v , Ram 
Das R ai. . 19 I. C. 247 = 11 A. L. J. 447. 

-Civil and Revenue Courts— Suit against 

non-agricultural leuant in ejectment . 

A suit in ejectment against a person whom the 
revenue court has held not to be an agricultural 
tenants is properly instituted in a civil court and 
the defendant cannot be allowed to plead that he 
is an agricultural tenant. (Tudball and Rafique 
JJ.) Raj amanoal Sahu v . Mackinon. 1 

18 1.0.875- 
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JURISDICTION— Civil and Revenue Courts. 


Civil and Revenue Courts — Partition — Suit 

to disturb order passed in partition proceedings— V.P* 
Land Revenue Act , Ss. 1 1 1 and 233. 

An order relating to title passed during the 
pendency of a partition proceeding cannot be 
disturbed by a suit in a civil court. (C hamier, J .) 
Bandey Aly v. Mohammad Ibrahim. 

18 I. C. 769-11 A. L. J. 191. 

Civil and Revenue Courts — Ejectment — 

Tenancy denied. 

In a suit for ejectment of defendant in a 
revenue court alleging that he was a tenant 
from year to year, defendants replied that he 
had bought the property from one H. whose 
house stood on the plot. The Assistant Collector, 
not being sure that the defendant had become 
plaintiff’s tenant, dismissed the suit. Plaintiff 
then sued in a civil court for ejectment. Held , 
that the suit was maintainable, 33 A. 523, Dist. 
(Chamier, 7 ) Chauharaja Singh v . Sarahjit. 

15 I. C. 303 = 10 A. L. J. 85. 


• Civil and Revenue Courts— Groves. 


to— Mharki Vatan— Hereditary Officers Act, Ss. 25, 
36 and 64. 

A civil court can grant a declaration that the 
plaintiffs arc Vatandars of a Mharki Vatan* 
( Batchelor , A. C- j. ami Shah , J.) Raoji v. 

Dag du 41 Bom. 23 — 36 I. C* 562- 

1 A 18 Bom L. R 779. 


— V » V • » # • 

Revenue Court if can be reviewed by the Civil Court. 

A civil court has no jurisdiction to review the 
decision of a revenue authority on the ground 
that the valuation had been incorrectly made or 
that the discretion in the imposition of a penalty 
had been erroneously exercised. But if the 
action of the revenue authority is ultra vires if 
he has not followed the procedure prescribed 
bv the statute which is the source of his authority, 
there is no enforceable claim which a civil court 
is bound to recognise. (Mookerjee and Hejcbould 

N,KUSJARAN ‘ * BV- 

1 20C.W. N. 504-22 C.L.J. 375. 

Civil and Revenut Court j — Suit for 

declaration of title to immoveable property En ry 
in Record of Rights erroneous. 


Grove land occupied by trees have been dealt 
with as land over which civil courts have juris- 
diction, N. W. P. H. C. R. (1866) 27 ; N. W. P. 
H. C. R. (1867) 183, Rel. on. (Knox, 7 ) Bach- 
man Das v . Mohan Singh. 14 I-C 582- 

9A.L J. 672. 

- Civil and Revenue Courts— Declaration as 


-Civil and Revenue Courts. 

Where* the action of revenue authorities 
is unauthorised civil courts have jurisdiction to 
grant relief. (A looker jee and Cuming, JJ.) Pkatap 
P wANnRA Jana v. Secretary ok State for India. 

CHAND 35 C L J. 304-43 C. 1026 = 1922 C. 101. 

■Civil and Revenue Courts— Decision of 


of Rights are wrong, 14 C. W. N. 897 ; 14 C. W. N. 
884, Foil. ( Mtfokerjee and Holmwood , JJ.) Latafat 
Hossain v. Kamalanand Singh. 

16 I. C. 586. 

•Civil and Revenue Courts — Damages or 

. .* /* . I * 4 


Rtnt— Construction of plaint . 

Whether a suit is one for damages or rent 
depends upon the claim put forward in the 
plaint. So where what plff. claimed was money 
value of crops to he given by the tenants for use 
and occupation, it is a suit for rent, 12 C. L. J. 
480, Relied on. (Mookerjee and Carnduff, JJ) 
Lalji Pandey v. Bf.rhamdf.o Pandf.y. 

131. C. 29 = 16 C.W. N. 89. 

Civil and Revenue Courts — Occupancy 

right, claim to establish— Punjab Tenancy Act , 
S. 77 (3) (d). 

A claim to establish a right of occupancy by ad- 
verse possession is governed by S. 77 (3) (d) of the 
Punjab Tenancy Act and no enquiry can be made 
into this question by the civil court. ( Broadway 
and Abdul Raool, JJ.) Bishkn Singh * Jaw** 

by r. W. K. 1M1. 

Civil and Revenue Courts— Partition— 

Abadi land. 

The revenue authorities have no jurisdiction 
to effect a partition of abadi land though they 
have jurisdiction with respect to agricultural 
land. (Shadi Lai , C. J- and Leslie Jones, J.) 
Manu v. Gulam Muhammad. 61 1. C. 415 = 

2 Lon. to. 

•Cnil and Revenue Courts — Test — Suit by 

_ • / ft. 


ownef for declaration of right. 

The question of jurisdiction is to be decided 
entirely on the allegations in the plaint. Plain- 
tiffs sued for a declaration that they were in 
rightful possession of the land in suit as owners ; 
defendant set up a rival claim as the heir of a 
deceased occupancy tenant, though as a matter of 
fact he had no title to the land. Held, the suit 

was cognizable by Civil Court and the plaintiff’s 

right to ask for relief from a civil court was not 
affected by the subsequent decree obtained, by 
the defendant in a revenue court. (Chevis, 
A.C. y. and Wilberforce , J .) KaRA.m 
Hussain Baksh. 0b L u 

Civil and Revenue Courts— Test to find out 

/0 The question whether a case is one for a 
Civil or for Revenue Court should primarily be 
decided on the wording of the plaint, but if it 
is ambiguous, plaintiff should be asked to make 
his meaning clear and the point should be 
decided without regard to the possibility of 
plaintiff having wrongly stated facts. ( Johnstone , 
C. y.) Allah Du *AUjAH Bakhsh. x ^ Q ^ 

110 P. w. R- 1917. 

-Civil and Revenue Courts— Suit to recover 

income of mustajri lands-EJfect of dismissal by 
Civil Court— Reference to Revenue Court. 

The District Judge in appeal reversed the 
decree of the District Munsiff in a suit to 
recover income of mustajri lands holding that 
a civil court had no jurisdiction to try such a 
suit. It was filed in a revenue- court and the 
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Collector in appeal reversed the decision of the 
Assistant Collector. On reference by the Com- 
missioner it was held, that the decree of the 
District Mu ns iff could not be restored but that 
the proceedings should be set aside and the 
plaint returned for presentation to a civil 
court. A suit by a mortgagee of a revenue 
paying land to recover its income on the ground 
that he gave the defendant (a representative of 
the mortgagor) a lease mustajri of the land 
leaving him to recover the rents is not a suit 
between landlord and tenant and is cognisable 
by a civil court. (Chevis, J.) Sardhar Sher 
Sinoh v . Mazrulla. 64: P. W. R. 1916 = 

35 I. 0. 293 = 128 P. L. R. 1916. 

Civil and Riveniu Courts — Shamilat land — 


5 uit for joint possession. 

A suit for joint possession of shamiht land 
made over to the defendant as ala lambardar 
and in muaji without deciding the question of 
defendant’s title to occupancy rights is 
cognizable by the civil courts. {'Johnstone, J .) 
Shamir Khan v. Ghulam Fatima. 

44 P. R. 1915 = 103 P. W. R 1915 = 

29 LC. 655 =5 P. L. R. 1916. 

- ■ — Civil and Rtvenue Courts — Trees— Suit by 

lambirdar — Against Maltkani-Quabza for value . 

A suit by a lambardar against Malikan-i- 
Quabza for value of trees cut by the latter 
standing on land in their possession is cognizable 
by a civil and not by Revenue Court* (Sro.f* 
Smith, J.) Nasib Sinoh v . Harnam Sinoh. 

18. P. L. R. 1915=281.0. 919 = 
242 P. W. R. 1915. 

—Civil and Rivenue Courts— Mortgage with 

possession— Relationship of landlord and tenant. • 

The mere fact that land is mortgaged with 
possession and the mortgagors hold it under 
the mortgagee, does not create the relationship 
of landlord and tenant. A suit for possession 
of such land is cognisable by a civil and not by 
a Revenue Court. {Johnstone and Shadi Lai , JJ.) 
Shadi Bbo v. Ahmad Khan. 

168 P. W. R. 1914=27 I. C. 446 = 
211 P. L. R. 1915 


——Civil and Rtvenue Courts— Mortgage with 
Possession — Mortgagor holding the land under 
mortgagee — Suit for rent and ejectment against 
mortgagor • • 

Where a mortgage ia with possession till the 
mortgage deed provides that the mortgagor shall 
hold the land under the mortgagee Misj anib-uaba- 
yaxat for rent, a relationship of landlord and 
tenajit Is created and a suit by the mortgagee to 
eject the mortgagor from possession would be 
a revenue suit. ( Fenton , J.C.) Kishorb Chand 
°* Ba »hava Sinoh. 9 p. R. 1913 , ( Ra V .) = 

22 1. C. 656=82 P.L.R. 1914. 

wd Revmut Courti— Ejectment of 
trespasser one* occupancy tenant, 

A suit for ppssession alleging that defendants 
were once occupancy tenants, but have nothing to 
do with the land mow, is clearly a suit for eject- 
ment cognisable in a civil court. A previous suit 
between the parties for cancellation of notice of 
ejectment in the revenue courts could not 


operate to make the matter in dispute of resjudi- 
cata. (Reid and Chetis, fj.) Jaman v. Coandiy.v 

Ram. 69 P. W. R. 1913 = 196 P- L. R- 1913 = 

18 I. C. 918=83 P. R. 1913. 

Civil and Revenue Courts — Occupancy 

rights— Entry into possession essential for giving 
jurisdiction to Revenue Courts. 

A person becomes a tenant only after he enters 
into possession of land in pursuance of his right 
and so a suit by one claiming the occupancy rights 
of a deceased tenant is not cognisable by the 
Revenue Courts, 44 P. R. 1S91 (F., B.), Rel. on. 
(Chcvis, 7 ) Riza v . Girhari Rana. 

14 I- C. 236=183 P. W. R. 1912. 

Civil and Revenue Courts — Bakri Thana 

Patti dues — Suit for declaration of non-liability to 
fay — Punjab Tenancy Act (XVI of 18S7), S. 77 (J) 
and Punjab Land Revenue Act (XV 1 1 of 187 7) 
S. 158 (2) (VI). 

A Civil Court cannot entertain a suit by Malikan 
Kabze and non- proprietary residents of a village 
for a declaration that they were not liable to pay 
Bakri and Thana patti dues on account of the 
absence of such a custom for the realisation of such 
dues, 33 P. R. 190S, Foil. ; 67 P. R. 1905, Dist. 
(Reid, C. 7.) Karim Ilahi v. Sultan Alam. 

79 P.R 1912 = 65 P. L. R. 1912= 
13 I. C. 812=144 P. W. R. 1912. 

Civil and Revenue Courts — Mortgage with 

Possession — Mortgagor undertaking to assiit in 
collection of rent — Relationship of landlord and 
tenant . 

Where by a mortgage, possession is given to 
the mortgagee and the mortgagor undertakes to 
assist the mortgagee in collecting produce, a 
suit by the mortgagee for possession is cognis- 
able in a civil court as the mortgagor cannot be 
considered a tenant for the purpose but is at most 
an agent, 46 P. R. 1694, Dist. (Johnstone and 
Rattigan , JJ.) Ahmad Khan v . Ratan Chand. 

53 P. W. R. 1912 = 50 P. R. 1912 = 
131. C. 539 = 100 P.L. R. 1912. 

— Civil and Revenue Courts — Suit for arrears 
of rents by Assignee thereof— Punjab Tenancy Act 
(XVI of 1887.) 

A suit for arrears of rent by the plaintiff to 
whom the right to recover rent had been sold by 
the landlord is cognisable by the civil court. 

( Chcvis , y.) Ganpat Rai v . SaRdaRa. 

67 P. W. R. 1912=13 I. C. 511=61 P. L. R, 1912. 

Civil and Revenue Courts — Ski* for eviction 

of trespasser — Test to find out what court has juris- 
diction . 

A suit for eviction of a trespasser will lie in 
the civil court. The test to see whether the, 
civil or revenue court has jurisdiction is to 
examine the plaintiff and And whether accord- 
ing to the plaintiff the defendant took possession 
as a tenant or by means of force, and in the 
former case the civil court has no jurisdiction, 
(Chcvis, J % ) Bbla Sinoh v . Labh Sinoh, 

48 P. W. 1912=13 I. C. 298 = 51 P. L. R. 1912. 

— Civil and Revcnut Courts — Partition — 

Abadi land . 

The civil courts technically have jurisdiction 
to inquire into the question of partition of the 
village sites. Bach individual proprietor U not 
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necessarily entitled to a portion of the abadi area. 
The distribution of such vacant land attached to 
the abadi should be left to the Lambardars who 
alone can determine whether it should be divided 
up or kept intact for the common purpose of the 
village. (Kensington, J-) Hira Singh v. Mohar 
Singh. 228 P. W. R. 1911 = 12 I.C 605 — 

2 P- L. R. 1912. 

Civil and Revenue Courts — Test 1 1 dJer 

mine. 

To determine whether a claim is cognisable 
by a Civil or Revenue Court, is one to be deter- 
mined solely by the nature of the claim as lodged, 
and not by the defence set up or by evidence. In 
suits for ejectment, the court should see whether 
the suit is for the ejectment of a tenant or a 
trespasser. If for the latter, the claim is 
cognizable by a civil court, but if it is found that 
the defendant is a tenant, the suit should be 
dismissed, in which case the landlord can bring a 
fresh suit in the Revenue Court- (Chivis, J-) 
Ghazau v . Bahadur. 236 P. L. R. 1911 = 

11 I.C. 639 = 152 P. W. R. 1911. 

Civil and Revenue C urts—Suit by occu 

pancy tenant for possession. 

The civil court will entertain a suit by 
occupancy tenants against their landlords to 
recover possession of their holding which was 
being cultivated by the latter on behalf of the 
former. (Johnstone, J:) Amir Din v. Mkgha. 

91. C. 744 = 17 P. W. R. 1911. 

Civil and Revenue Courts — Madras Estates 

Land Act. 

A suit for rent between a landholder and a 
raiyat falling under the Act is not cognizable by 
Small Cause Court. ( Sadasiva Aiyar and Xapi,r, 
yy.) Zemindar of Tarla v. Kan da Parikivadu. 

44 Mad. 697 = 40 M. L J. 466 = 
29 ML T. 368 = 63 I.C. 8 = 
(1921) M. W. N. 565. 


— Civil and Revenue Courts— Sale for arrears 

of rent— Setting aside. 

The civil court can set asilc a sale for arrears 
of rent by a revenue court on the ground of fraud. 
( Oldfield and Hughes . J.) Surayya v. NaRaSI 
Gadu. 29 M. L. T. 304 = 14 L- W. 232. 


•Civil and Revenue Courts— [jara tease. 


A claim arising from an Ijara lease is within 
the jurisdiction of revenue courts. S. 6, cl. 6 
of the Madras Estates Lands Act (1908), con- 
templates only the case of middle men taking 
Ijara and not the case of a ryot himself claiming 
an ijara of his holding. It is the revenue court 
and not the civil that can take cognisance of rent 
claim in respect of land in an estate so long as 
the plaint docs not show it to be otherwise. 
(Seshagiri Iyer t J.) Gopisetti Narayanaswami 


Civil and Revenue Courts— Kattubadi— 

Suit to recover — Madras Land Revenue Act. 

A civil court and not a revenue court has 
jurisdiction to maintain a suit for the recovery 


of Kattubadi from an Inamdar who is not a 
cultivator. (Seshagiri Iyer t J.) Mudapaty 
Venkateswara v. Nandum Rajagopalam. 

30 I. C. 927. 

Civil and Revenue Courts — Suit for rent by 

Inamdar. 

Civil courts do not lose jurisdiction over suits 
for rent brought by an Inamlar unless it is shown 
that the main lands are 1 estate * or part of an 
‘ estate.* ( Sadasiva Iyer , J.) Mohanamhal v. 
Davoddra Rowther. 23 I. C. 859. 

Civil and Revenue Courts — Suit for interest 

due on arrears of rent. 

Revenue courts can entertain suits for recovery 
of interest due and payable on arrears of rent. 
(Sundara Iyer and Phillips , JJ.) VedacHKLLa 
Mudaliar v. Vijayakaghava Chariar. 

22 M. L. J. 219 = 13 I. C. 71 = 
(1912) 1 M. W. N. 523. 

- — Civil and Revenue Courts — Suit for decla • 

ration of invalidity of patta . 

A tenant's suit for a declaration that a patta 
given by landlord is bad lies in civil court. (Ben- 
son and Krishnaswami Iyer t JJ.) Samiasi Koun- 
dan v. Akkulammal. 9 M. L. T. 282 = 

9 I. C. 278 =(1911) 2 M. W. N. 339. 

Civil and Revenue Courts — Grant for Strvice 

— Suit by grantor for ejectment of grantee. 

A contract by which a landlord gives some land 
rent-free to a carpenter for services to be rendered 
by him as carpenter without wages, is not a 
contract of tenancy, but one of service and a suit 
for ejectment of the carpenter is cognizable by a 
civil court, 1 C. P. L. R. 182 ; 3 N. L. R. 185. 
Rcl. (Drakc-Brockman, J. C-) RamakriShna v. 
Soma. 20 I. C. 541 = 9 N. L. R. 97. 


Civil and Revenue Courts. 

A suit for possession on the allegation that the 
possession of the landlord is due to a sale by the 
guardian of the tenant, if such alienation is found 
to be invalid, i9 not one between landlord and 
tenant and civil courts have jurisdiction to try it. 
A plaint, returned by Sub-Judge on the ground 
that it was between landlord and tenant, but 
decided by an E. A. C. and Additional Judge to be 
hot so, and confirmed by District Judge to be not 
between landlord and tenant, should be tried by 
Sub-Judge according to the decision of District 
Judge. (Drake-Broekman, J. C.) Ganpat v. 

Trimbak. 19 I. C. 759=9 N. L. R. 54. 

Civil and Revenue Courts— Partition of 

Mahal— Right to share in a Mahal. 

The civil court has no power to discuss the 
power of willingness of a revenue court to parti- 
tion a Mahal. The civil court can decide that a 
particular person is owner of a certain share in a 
Mahal but cannot direct a revenue court to 
separate that share by partition. Similarly the 
civil court has no authority to prevent partition 
of.a share even if the proceeding of the revenue 
court be contrary to the rules and regulations 
laid Jown for its guidance. The qyestion of stay 
of partition proceedings for want of sanction by 
the Local Government can be agitated only in a 
revenue court. (Dalai, J . C. and Heave , A. J. C.) 
Mahomed Ahsan Ali v. Masudali, 

10 0. L. J. 339=1924 0.149. 
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Civil and Revenue Courts. 


In a case where the revenue courts have ex- 
clusive jurisdiction, a suit for a declaration that 
the decree is void and ineffectual does not lie in 
the civil court on the bare ground that the 
proceedings were contrary to law- (Kanhaiya 
LaL C. J.) Sat Deo v. Jai Nath. 

9 0. L- J. 141=4 U. P. L. R. (0. C.) 43 = 

1922 Oudh'75. 


Civil and Revenue Courts Tenancy- 

Decision af Revenue Court , Civil Court , powers oj . 

The decision of a revenue court is final as to 
the nature of a tenancy, but where tenancy is 
denied and a rival title is set up, the decision 
is not final and it can be decided by a civil 
court. A civil court is not debarred from enter- 
ing into a question of rival claims under a title 
derived from a common - ancestor as the 
question is only one of inheritance. (Kanhaiya 
Lull A. J. C.) Lachhmini v. Ram Singh. 

61 1. C. 290 = 24 0. C. 15. 


——Civil and Revenue Courts— Status of 
tenant— Duly of Court . 

On a question of the tenant's status being rais- 
ed before a revenue court that court must 
decide it or must decide that he has under- 
proprietary rights, so that either party must go 
to a civil court to get its decision on the latter 
question. (Holmes t S. M. and Ftrard , J . M.) 
Muktar-ul Huda v. Bakhthawar Khan 

60 I. C. 713=7 0. L. J. (B. R.) 669. 

- Civil and Revenue Courts— Decision of the 

Revenue Court . 

The decision of the revenue court that the 
tenant sought to be ejected has a status superior 
to that of an ordinary tenant, affords a cause of 
action to the land-holder to go to the civil court 
for a declaration that the person did not possess 
under-proprietary rights. In order to maintain 
such a suit in the Civil Court, it was not necessary 
that the revenue court should definitely hold 
such person to possess under proprietary rights. 
(Sfwart, A. y . C.) Bandi Bakhsh v. Inder Pal. 

34 1. C- 304=3 0. L. J. 191. 


Civil and Revenue Courts — Tenancy , nature 

°f~ Proprietary or under-proprietary rights 

Ejectment . 

In cases to which the U. P. Land Revenue 
Act applies the courts of revenue have the 
exclusive jurisdiction to determine the status 
of a tenant and the special and other terms on 
which such tenant holds. The civil courts 
can decide whether or not a person holds the 
proprietary or under-proprietary rights, but 
they cannot set aside an ejectment proceed* 
ing or determine its validity if the interest 
affected la not under-proprietary. (Kanhaiya Lai, 
C.) Ewaz Au Khan v. ^udrat Au. 

531. C. 921, 

Civil and Revenue Courts— Ejectment. 

If the revenue court finds that there is no 
relation of landlord and tenant between the 
parties, the civil court can try a suit of eject- 
ment between them. (Danish, A. J. c.) Ganoa 
v* Ghulah Dastaoir. 50 1. C 915 
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Civil and Revenue Courts— Suit for dec- 
laration that de/endent is nul an under-proprietor 
— Cause of action . 

In a suit for a declaration that defendant is 
not an under proprietor, the civil court will 
not exercise its discretion in granting the 
relief unless it is shown that the plaintiff 
has exhausted his remedy in the rent court ; 
but he cannot be said to have no cause of 
action unless and until he has done so. 
( Lindsay , J. C.) A.uraj Singh v. Sarah Sukh 
Pande. 46 I. C. 650. 

Civil and Revenue Courts — Validity — 

Documents — Decision^ if final. 

The proposition that the revenue courts 
have no exclusive jurisdiction to decide finally 
upon the validity of document of title, though 
correct as a general statement of law, is subject 
to the qualification that the civil courts cannot 
decide any matter in which jurisdiction has been 
exclusively reserved to revenue courts. ( Lindsay , 
7 . C.) Jagannath v. Drigbijay Singh. 

21 0. C. 210=48 I. C. 88 = 5 0. L. J. 611. 

Civil and Revenue Courts — Once vested 

cannot be divested . 


Where the relationship of landlord and 
tenant has been denied in the pleadings and 
the civil court is thus given jurisdiction to 
try the suit it cannot be taken away by a 
subsequent admission of such relationship, 18 
l. C. 284, Dist. (Kanhaiya Lal t A . y . C.) 
Mahadeo Gir v . Bhagwant Singh. 

46 1. C. 8=5 0. L. J. 143. 


Civil and Revenue Courts — Decision by 

Revenue Court— Suit for declaration in Civil Court 
to declare invalidity of lease. 

Where a perpetual lease was upheld by the 
revenue courts and a suit was then brought 
for cancellation of such lease; held , that, the 
decision of the civil court could not affect the 
validity or otherwise of the decision of the 
Board of Revenue in regard to a matter with 
which it was competent to deal and that a 
declaratory decree contradicting the decision 
of a competent court having exclusive juris* 
diction to decide the matter should not be 
granted. (Kanhaiya Lai . A. f. C.) Badri ». 
Khurshed Au. 41 1. C. 15 = 20 0. C. 182. 

-—Civil and Revenue Court— Ejectment of 
lessee holding over. J 

A lessee holding over or holding under a 
defective title or void lease cannot be treated 
as a trespasser and a suit for ejectment will 
he in the Revenue Court only. (Kanhaiya Lai and 
Kendall, A. J. Cs ,) Sankata Din v. Gaya Din 

3SI.C.399=3 0.L.J.729: 

"Civil and Revenue Courts . 

VVhere a co-sharer of a village became tenant 
of his mortgagee and, having subsequently sold 
his share, left a portion of purchase money with 
the vendee for payment of arrears of rent due to 
the mortgagee and the Lambardar, the mortgagee 
“ nn .°‘ P r . occcd “ c « vi1 against the S 

for his share of the money, but only against the 

Lambardar ,n a rent court, the Lambardar bavin* 
SVfl R hok ™ ne y frora the vendee 8 

( ' J ' C,) Bbw avTc ■&5 S % H n R T HU Y 8 ^ N - 

37 1, C, 85 «3 0. £i. J, 615 
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— Civil and Revenue Courts — Tenancy , class 
of— Declaration, suit for. 

Obittr : Suit fora declaration of the class of 
tenancy in a case in which the relationship of 
landlord and tenant is not disputed, is not 
cogm/. iblc by civil court. (Holms, S. M. and 
Campbell , J . M.) Muhammad Abdul Hasan Khan 
v. Ram Autar. 36 1. C. 91 = 3 0. L. J. 267. 

Civil and Revenue Courts— Suit for di dura- 
tion that defendant is not a permanent lesiee. 

Civil court can grant a declaration that the 
defendant is not a permanent lessee, on the 
materials before it. ( Lindsay , y . C. and Stuart , 
A. y. C.) Ram Autar v. Muhammad Abdul 
Hasan Khan. 36 I. C - 83 = 3 0. L. J. 267 (n). 

■ Civil and Revenue Courts — Document , 
validity of. 

Revenue courts have no exclusive jurisdiction 
to decide finally upon the validity of a document 
of title ; the civil courts alone have such power. 
( Lindsay . 7. C.) Debi Bakhsh v. Ram Dhani. 

35I.C. 446 = 19 0. C. 58. 

— Civil and Revenue Courts — Under 'Proprietors 
— Suit for joint possession. 


JURISDICTION— Civil and Revenue Courts. 

Civil and Revenue Courts — Ejectment of 

lessee by, landlord. 

The lessees of a village whether perpetual or 
otherwise, cannot be ejected through a civil 
court, but only by a revenue court. A civil 
court ought not to express its opinion on matters 
which can only be decided by a revenue court. 

( Stuart , y. C. and Kanhaiya Lal, A. y. C .) Gur 
Sahai v . Muhammad Abdul Hasan Khan. 

25 I. C. 914=1 O.L. J. 512 

Civil and Revenue Courts — Settlement 

decree — Interfrctatic 

A civil court has power to interpret a settle- 
ment decree so as to make it comprehensible. 
( Stuart , and Kanhaiya Lai , A. y. Cs.) Lal Sripat 
Singh v. Lal Basant Singh. 

25 I. C. 743 = 10. L. J. 421. 

Civil and Revenue Courts— Terms of 

tenancy. 

A civil court can enquire into the proprietary 
and under-proprietary title, but not into the 
nature or the terras of the tenancy when the 
tenancy is admitted. ( Lindsay , J.C. and Ka/ihaiya 
Lal , A.y.C.) Prag v. Muhammad Abdul Hussain 
Khan. 25 I. C. 603 = 1 0. L. J. 344. 


A civil court has jurisdiction to try a suit 
between underproprietors for joint possession 
and mesne profits of Khudkasht wrongfully 
withheld. (Kanhaiya Lal, A.y.C.) Shri Ramp. 

Ram Pargash. 32 I. C. 732 = 2 0. L. J. 625. 

Civil and Revenue Courts — Tenancy , nature 

of. 

The determination of the class to which a 
tenant belongs is exclusively within the jurisdic 
tion of the revenue court. ( Lindsay , J. C. and 
Kanhaiya Lal, A. J.C.) Ham Asrae v. Muhammad 
Audul Hasan Khan. 30 I. C. 218 = 

2 0. Jj. J. 241. 


Civil and Revenue Courts— Tenancy, 

nature of —Suit for declaration that a defendant is 
not an agricultural tenant . 

A civil court has jurisdiction to declare that 
a person is or is not an agricultural tenant, even 
though the revenue court has exclusive juris- 
diction to determine the nature of the tenancy 
and to eject that person, 31 All. 304, Ref. 
(Lindsay, J. C. awl Stuart . A. J. C.) Ram Autar 
». Abdul Hasan Khan. a “ 0 ? L j L3L 

Civil and Revenue Courts— Ejectment — 

Graveyard. 

Where in a suit by plff. for ejecting the deft 
from 8 biswas of land out of 13 in the civil court 
(the rest being decreed in his favour in the revenue 
court) on the ground that they were a graveyard 
as alleged by the deft., the deft, pleaded that he 
being a tenant, only the nature of the tenancy 
had to be determined, it was held that the court 
had jurisdiction, because the deft, had derived 
his tenancy in the revenue court and the 
question for decision was the existence or other- 
wise of a custom of . burying dead bodies. 
( Kendall , A. J. C.) Saheb Din v. J an o Bahadur 

Sinoh. 26 1. C. 231=1 0. L. J. 557. 


Civil and Revenue Courts— Suit partly 

cognisable by Revenue Court and partly by the 
Civil — Forum. 

Where a case is partly cognisable by the civil 
court and partly by the revenue court, the whole 
case must be decided by the civil court, 1 O. C. 
S- p. 1 ; 5 N. W. P. H. C. R. 42, Poll. ( Tweedy , 
y ) Umrao Bahadur v. Secy, op State. 

241. C. 788=10. L. J. 124. 

Civil and Revenue Courts — Document relied 

on by Revenue Courts — Suit for declaration that 
document is false and void. 

A suit for declaration that a document relied 
on by the revenue courts is false and void is 
triable by civil courts, 12 O. C. 164; 25 All. 1, 
Ref. ( Lindsay , J. C.) Dhondekhan v. Har Nath 
Kunwar. 24 I. C. 381. 

Civil and Revenue Courts — Partition 

proceedings— Revenue Court disallowing objection on 
a question of title. 

A complete partition vests title in the party in 
whose favour the partition has been carried out, 
and a civil court cannot go behind. Where a 
revenue court disallowed an objection raising a 
question of title, merely on the ground of the 
opposite party being a recorded co-sharer in 
possession, an appeal lies from such order to the 
Dt. Judge or the Judicial Commissioner. (Kan* 
haiya Lal. .A. 7. C.) Kali Parshad v. Thakur 
Dei. 23 I. C. 965 = 1 0. L. J. 81. 

Civil and Revenue Courts— Declaration — 

Tenancy. 

A civil court may declare that a tenant holds 
under a decree of court leaving the revenue 
courts to decide as to the rights and liabilities 
and other incidents of the tenancy. (Kanhaiya 
Lal and Sabanadiere , A. y . Cs.) Ra.m Jiyawan ip. 
Muhammad Abdul Hussain Khan. 23 I. C. 231* 
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JURISDICTION- Civil and Revenue Courts. 


-Civil and Revenue Courts— Under-pro- 
prietary rights— Claim for. 

If persons claiming underproprietary rights are 
proved to have been paying Nasarana and cesses 
to landlord, their possession cannot be regarded as 
adverse, but they cannot be ejected as lessees 
through the civil court. A claim for under- 
proprietary right not established before and not 
granted by Settlement Court having Civil 
Jurisdiction cannot be agitated in civil court 
afterwards. ( Kanhaiya Lai, A.J. C.) Tirbhu 
Wan Bahadur Singh v. Mokta Prasad. 

22 I. C. 125. 


Civil and Revenue Courts— Declaration of 

title— Suit for possession . 

The exclusive jurisdiction of the revenue 
courts in actually ejecting lessees does not preclude 
a person actually affected by the lease, from suing 
for a declaration of his title in the civil courts, 
actual possession being recoverable from the 
revenue courts alone. ( Piggott , J. C.) Raghubir 
Dayal v . Maheshgir. 20 I. C. 147. 


• — Civil and Revenue Courts — Tenancy, 

evidence of— Co-sharers. 

A civil court can decide whether a tenancy 
exists or whether a lease by one co-sharer is 
valid and bioding on others. (Kanhaiya Lai, 
A. y. C.) Tajammulv. Kandhai Lal. 

18 L'C. 281. 

Civil and Revenue Courts— Tenancy — 

Decision as r 

Defendants got a decree in the Settlement 
Court with respect to the manorial dues and 
other products of a tank in the village. The tank 
dried, up and defendants began to cultivate 
the land. Plaintiff sued defendants for 
arrears of rent in respect of the land in the 
revenue court. The defendants denied their 
tenancy, and the claim was dismissed. Plain- 
tiff then sued the defendants for possession of 
the said land in the civil court. Held, that the 
civil court could admit the suit, me question of 
tenancy having been finally decided by the 
revenue court. { Kanhaiya Lal , A . y. C.) Ganesh 
Sinoh v, Maharaj Sinoh. 16 I. C. 993. 

Civil and Revenue Courts— Tenancy, class 

of— Declaration as Thekadar . 


A civil court cannot make a declaration tl 
a person is a mere Thekadar as that will amoi 
to a declaration of the class of tenancy to wh 
the person belongs which can be done only 

» "SW* ^ ourt - IW * C. and Linds , 
A - y. C.) jParmbshwar Dat V. Mohammed Abe 
Hubsain Khan. i . 131. 0.809=14 0.0.8 

t— Civil and Revenue Courts— Partition 

Revenue Court— Interference by Civil Court . 

A civil court has no jurisdiction to interf. 
with a final allotment made by a revenue cou 
of lands at a partition even if in so allottii 
of /*“ immediate orders are not corapli 
with. [Chamter, J. C.l Jaoan Nath v. R 

DuTr - 11 I. C. 531 = 14 0. C.l! 

; *«««« Courts-Proeeedingi 

Revenue Court-When can be impeached for t earn 
ptnsdidson m a Ctvtl Court . 

. The exercise of jurisdiction with which 'we c 
here interfere must relate to the subject-mat* 


pecuniary value, locality of the parties : these are 
matters which form the foundation of a court’s 
jurisdiction, and if a court wrongly assumes that 
the foundation exists when in fact it does not exist 
then and then only it is wrongly exercising jurisdic- 
tion. But jurisdiction in its wider sense is some 
times understood to mean the power to do certain 
specific things which are ordained by statute. 
If the court having assumed jurisdiction cor- 
rectly, that is to say, if by reason of its local 
situation or pecuniary authority, or by reason 
of the subject-matter, or the portion of the 
parties the revenue court had power under the 
statute for entertaining the partition proceeding, 
then, every error made in carrying out the 
partition in accordance with the terms of the law 
would not necessarily invalidate the proceeding 
and render it null and void. As has been often 
observed a court has jurisdiction to decide 
wrongly as well as rightly. Where the foundation 
of jurisdiction does not exist as in cases 
where a revenue sale is held though 
there is no arrear of revenue at all, or a 
certificate sale is held in execution of a certificate 
issued without authority, a civil court has an 
absolute right to declare the sale to be a nullity 
and to restore the property to the owner. So again 
where a property such as a burial ground which 
the Estates Partition Act forbids the Deputy 
Collector to partition, is partitioned a suit will lie 
to declare that the partition so far as the burial 
ground is concerned is null and void ; but if the 
Deputy Collector simply commits an error of law, 
it would be contrary to the principle to hold that 
a civil court can interfere for the purpose of 
readjusting the arrangement to make fresh parti- 
tion. (Mullick and Ross, JJ.) Radhakanto Parks 
v. Mathura Mohan Parhi. 2 P. 403 = 1924 P. 187. 

Civil and Revenue Courts— Partition. 

Where a partition has been effected, the civil 
courts have no jurisdiction to disturb it. (Z)oj 
and Tudball, yj.) Kesari Sahai Sinoh v. Hit 
Narain Sinoh. 56 I. C. 149 = 1 P, L. T. 507. 

Civil ana Rtvenue Courts— Contribution— 

Revenue payable by defendant paid by Plaintiff . 

A suit for contribution in respect of revenue 
paid by plaintiff which defendant was bound 
under law to pay is cognisable by the civil court, 
(Chamter and y W ala Prasad , yj.) Ramsumran 
Prasad Sahu v . Sarbraik Choudhurini. 

33 1. C. 721. 

— ■- Civil and Revenue Courts. 


An application for declaration that' the remaining 
co-owners* rights are not affected by the fraudu- 
lent alienation by another co-owner docs not 
amount to an impeachment of the validity of the 
sale and the civil courts are therefore not barred 
from entertaining the applicotion. [Pratt, 7) 
Maza v . Mami. 11 L. B. JR. 313=1923 R. 17. 

— Civil and Revenue Courts- Redemption 
decree— Ouster from property not effected by decree— 
Remedy— Forum, 

A civil court has jurisdiction to grant reliefin 
cases where under cover of a redemption 
decree, the decree-holder ousts a person in 
possession of lands not covered up by the decree. 
(T»omty,J.) Tha Dun p. Tha ZanI 

II 1. 0. 808=4 Bar. T. 167, 
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Civil and Criminal Courts. 

Civil and Criminal Courts— Power to break 

open door. 

Where a person who is the tenant of a house 
locks the same and goes away, a criminal court 
has no jurisdiction to direct the breaking open of 
the door at the instance of a person whose goods 
are kept locked up in the room. The remedy 
of the aggrieved person in such a case is by way 
Of a civil suit and not by appealing against the 
order of the criminal court. ( Stuart , J ) Ovid 
v. Seth Chandra Bhan. 1923 All. 473 (1). 

Civil and Criminal Courts— Civil Court t if 

can question ordUr under S . 145, O. P. C. 

A civil court cannot question the order of a 
Magistrate under S. 145 of the Cr. P. C. made 
with jurisdiction. ( Kensington and Chevis , jJ.) 
Bagawan Das v. Bhana Mal. 

137 P. W. R. 1912 =14 I. C. 566 = 84 P. R. 1912. 

Civil and Criminal Courts — Acquittal on 

charge of embezzlement — Effect. 

The acquittal of a person in a criminal trial on 
a charge of embezzlement does not prevent the 
civil court from trying the question whether he 
took the money in an action for (he same. ( Miller , 
C. J. and Adami t J .) Raghunath Prasad v. Bank 
of Bengal. 69 I. C- 212. 

Consent. 

Consmt — Cannot give . 

Where a court has no jurisdiction to try a suit, 
by reason of a statutory prohibition, the consent 
of the parties cannot give its jurisdiction to 
try the case. {Lord Moult en.) Maha Prasad Singii 
v . K a man i Mohan Singh. 42 Cal- 116 = 

41 I. A. 197 = 18 0. W.N. 994 = 
16 M. L. T. 105 = il914i M. W. N 565 = 
1L. W. 619 = 20 C. L J. 231 = 
27 M. L. J. 459 = 25 I. C. 451 = 
16 Bom L. R- 824 (P. C ). 

Consent— Cannot create right of appeal— 

Appeal — Agreement between parties. 

The fact that the decree in the terms of an 
award does not authorise its appealability pre- 
cludes an appellate court from entertaining an 
appeal being heard on the same merits. The said 
court has no jurisdiction in such case only because 
the parties gave their consent for the procedure. 
(Knox, J.) Ram Harakii Pathak v. Ram Saran 
Pathak. 29 I. C. 408. 

Consent— Cannot give. 

Consent of parties cannot determine the court’s 
jurisdiction by changing the statutory value of a 
suit. (Scott, C. y . and Batchelor, y.) Fekozsh 
Shaw v. Waghji Kaveraji. 

10 I. C. 746 = 13 Bom. L. R. 158. 

Consent— When confers jurisdiction on court. 

It is an elementary principle of law that if a 
court has no jurisdiction over the subject matter 
its judgments and orders arc mere nullities and 
may not only be set aside at any time by the court 
in which they are rendered but declared void by 
every court in which they are presented. If a 
court has no jurisdiction, its judgment is not 
merely voidable but void and it is wholly unim- 
portant how precisely certain and technically 


JURISDICTION— Consent. 


correct its proceedings and decisions may have 
been; if it has no power to hear and determine the 
cause, its authority is wholly usurped and its 
judgments and orders are the exercise of arbitrary 
powers under the forms but without the sanction 
of law. These principles apply not only to original 
courts but also to courts of appeal. Accordingly 
where an appellate court does not possess juris- 
diction to review the action of the court below, 
jurisdiction cannot be conferred upon it by 
consent of the parties; and any waiver on their 
part cannot make up for the lack or defect of 
jurisdiction. 38 C. 639; 9 All 191 ; 11 M. 26, Ref- 
(Mukerj ee and Chotsner, yy.) Kunja Mohan 
Chakravarty v . Manindra Chandra Roy Chow- 
dhl'ry, 27 C. W. N. 542 = 1923 Cal. 619. 


Consent— Cannot give— W a ver. 

When a court has no jurisdiction over the 
subject matter of suit in which an order is made, 
such order as made is wholly void and 
docs not operate as res judicata. Jurisdiction 
cannot be conferred by consent of parties 
and no waiver or acquiescence on their part 
can make up for the lack or defect of jurisdic- 
tion. (Mocker jee and Fletcher , yy .) Krishna 
Kishore De v. Amarnath Kshettry. 

24 C. W.N. 633 = 56 I. C. 532 = 

31 C. L. J. 272. 

-Consent — Cannot give. 

Where there is an inherent incompetcncy 
in a court, consent cannot confer jurisdiction 
on it. (Mookerjee and Walmiley, yy.) Kanai Lal 
v. Jatindra Nath Chandra. 

45 Cal. 519 = 26 C. L. J. 325=42 1. C. 711= 

22 C. W. N. 446. 


■Consent— Waiver— Effect of. 


Where there i9 an entire absence of juris - 
iiction, no action on the part of the plaintiff 
and no inaction on the part of the defendant 
:an invest the court with jurisdiction, for it 
:annot be created by waiver or consent. 
Mookerjee and Btachcroft , yy.) Ram Prasad 
Pramamk v. Sricharan Mandau 

21 C. W. N. 1109 = 41 1. C. 276 = 

97 r. T. .T 5Q 4 


Consent— Cannot give. 


Pit Hooker jit, J.:— There can be no jurisdic- 
3 n by consent of parties when there is an 
itire absence of jurisdiction. (Sanderson, C. y. 
9 oodrojfe , Mookerjee , Choudhri , Newbould, yy.) 
haru Chandra Mujumdar r. Emperor. 

44 Cal. 595 = 21 C. W- N. 320 = 37 I. C 145 = 

no n- T T Q1 — OR p T. .T Iftfi iP TK 1 


Consent— Cannot give yurisdtetion de- 
pendent on value of subject matter— Irregular 
exercise of jurisdiction— Waiver. 

The consent of the parties to a litigation 
cannot bestow on a court jurisdiction which it 
docs not possess, and the agreement of parties 
cannot empower a superior court to revise 
a judgment of an inferior court when it is 
not invested with appellate jurisdiction over 
such court. This principle applies to cases where- 
in the jurisdiction is dependent upon the value 
of the subject matter in controversy. Where 
jurisdiction over the subject matter exists, but 
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JURISDICTION- Consent. 

the court exercises it in an irregular manner, the 
objection to the irregularity may be dispensed 
with, but where there is a total want of jurisdic- 
tion, the objection cannot be waived [ Moo/urjee 
and Carnduff. yf.) Rax jit AIisser v. Ramudak 
Singh. 17 C W. N. 116 = 16 I. C. 940 = 

16 C. L. J. 77. 

•Consent— Cannot create a right of appeal . 


Although parties can by consent give juris- 
diction to a court with regard to the mode of 
determining questions, still they cannot create a 
right of appeal if there i9 none by statute. So 
where the parties dealt with questions as if they 
came under S. 47, C. P. C. in a case of partition, 
still they are not deprived of the right to object 
to the competency of the appeal even if they had 
taken no objection on previous occasions. 
(Mookerjee and Camduff \ JJ.) Prayag Narain 
Singh v. Sukdeo Narain Singh. 13 I. C- 170 = 

17 C- L. J.605. 

- Consent or waiver — Carnot give. 


Consent of parties or waiver by them does 
not confer jurisdiction on a court where there 
is none. (Mooktrjee and Camduff , jy) Raja- 
LAKSHMEE DaSSEE V. KaTVAYANI DaSSEE. 

121. C. 464 = 38 Cal. 639. 

Consent — Cannot take away — Agreement of 

parlies— Effect- 

It is clear that litigants cannot by agreement 
inter it divest a court of it9 inherent jurisdiction 
over the subject matter of a suit any more than 
they can confer jurisdiction on it by its consent 
where it has none. (Shadi Lai, C.J. and H<f«r Ali , 
7 •) Kcdri Prasad v. Khosala. 5 L. L. J. 300 = 

1923 Lah. 425 (2). 

Consent— Cannot give. 

The mere acquiescence of accused in a joint 
enquiry does not confer on the Magistrate a 
jurisdiction which he does not possess. (Sec/t- 
Smsth, /.) Luoman v. Emperor. 

18 Cr. L. J. 617=39 I. C. 985= 
3 P. W. R. Cr. 1917. 
•Consent— Waiver— Effect. 

Neither waiver nor consent of parties can con- 
fer authority on a court to try a case beyond its 
pecuniary jurisdiction. ( Shadi Lal t J.) Ghulam 
Akbak Khan v. Bakhat Bjbi. 

229 P.W.R. 1915 = 291.0.796 = 

U6 P. L. R. 1915. 

; Consent — Cannot give. 

No amount or consent of parties can confer 
jurisdiction on a court where no jurisdiction 

of wan?S St,nC H ?n mUSt be drawn ^ wetn cases 
of want of jurisdiction and when having jurisdic- 
tion it passes an order which it cannot. Such an 

order can only be challenged by way of appeal or 

review. [Kumaraswamy Saitry, 7 \ Annul VV.um 
Sahib v. Rokia Bibi Sahiba. 73 I. C 903 {2). 

— ■ — Consent— Cannot cure . 

Consent of parties cannot cure defect of 

N^yIn 0 "' i y ' A ‘ y - C) D *“Hand 

NARAYAN -„ 611. C. 237. 

“ ' ' 'Consent— V aluations of suit— Effect. 1 

The parties cannot by their consent invest a 
court with a jurisdiction notlconferred on it by 

VoL UI c. D. — 92 


JURISDICTION— Excess of. 

Law, yet the consent to be deduced from an 
admission regarding the value of the suit is not 
a consent given to invest jurisdiction but to the 
market value which decides the jurisdiction. 
( Lindsay , y. C.) Elizad Hasain v. Beni Bahadur. 

33 I. C- 619=18 0. C. 364. 


■Consent— Cannot give 


If a court has no jurisdiction under the law 
to do something, it cannot be conferred by a 
I failure of the parties to raise an objection in bar. 
(Lindsay, J. C.) Iobal Narain v. Suraj Narain. 
2 0. L. J. 51 = 27 I. C. 543=18 0. C. 80. 
-Consinl— Submission to — Court having 


jurisdiction — Absence of formality immaterial. 

If there is submission to the jurisdiction of a 
court and if there is no inherent lack of juris- 
diction in that court, the absence of formality 
(e.g., asking leave of the High Court under Letters 
Patent which would confer complete jurisdiction 
on that court) will not render the judgment of the 
court null and void. (4><u and Foster , yy.) 
Ganesh Narain Sahi Deo v. Manik Lal Chandra 

IP. L. R. 318=1923 P. 562.’ 


Consent— Waiver— Effnt. 

On n question of jurisdiction, no consent or 
waiver can affect the result. (Chapman and 
Atkinson , JJ.) Sahdeo Narain Deo v. Kusum 
Kumarc. 46 {. q 929 

Consent — Cannot give. 

In cases where there is an inherent absence 
of jurisdiction, no subsequent action or conduct 
will validate the proceedings instituted without 
jurisdiction. (Chapman and Atkinson, yj .) The 
Tata Iron and Steel Co v. Raounath Lahto 

11918) Pat. 65 = 45 I. C. 72=5 P. L. W. 199. 

Consent — Cannot give . 

Consent of parties cannot give a court jurisdic- 
tion which it has not got. (Ormond. J.) Ab dui 
Karebm i>. Sheik Burray Sahib. 27 1. C. 803 = 

8 Bar. L. T. 96. 

Excess of. 

be 


-Excess of— Opportunity 


to 


Par(i ei -Cr.P.C.; S .52c W~' '° 

A ftCr c n ro? pl ,o?‘ i0, J. f0r tran9fer has been made 
under S. 526 (8) a Magistrate is competent to 

hear and record all evidence for the prosecution 
if. m his opinion, there is no ground for transfer • 
but when the prosecution evidence is completed’ 
the Magistrate should, irrespective of the merit. 
oM he application give a fair opportunity to the 
accused to apply for a transfer before calling 
°u ° ct f nc . e - The sufficiency or insufficiency 
should be decided by the High Court. If no such 
opportunity is given, the proceedings arc void 

3 5 6 C W^N V.V C P 7,5 V 33 C> * 183 ' 19 « 
37d, 6 C. W N 717. Proceedings under S 110 

must be disposed of by the Magistrate before or 

by whom they were initiated. He has no juris- 

diction to dispose or the case (Ch nn dav<Lkar, 

A. C. J. and Batch tior, y .) Empbror v. Kisan 

Kevji. 17 1. C. 60 = 13 Cr. L. J. 748^ 

14 Bom. L. R. 713. 

Exc f Eff ftCr% p Cerf s 

Excess of jurisdiction under S. 145. Cr. P 

Code nullifies the whole proceeding together with 
the, result of that excess. (Alkinson.V.) Ha u7 
dul H-o». Atact Hussain. 1 p £ to ft? = 
S7 I.,C.'513=18 0r.lL. J. 146=8 t.'S'lS. 
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JURISDICTION— Exercise of. 

Exercise of. 

Exercise of — Order without referring to 

any authorising law. 

A District Magistrate’s is issuing a sweeping 
public prohibition without referring to any law 
authorising such an order, is without jurisdic- 
tion. {Batchelor and Shah , JJ.) MUKUNDRAI 

Atm aram DaSai In re. 37 I. C. 489 = 

18 Cr. L. J. 137 = 18 Bom- L. R. 554. 


JURISDICTION— High Coart. 

High Court— Perwers of— Case in another 

province . 

A High Court has no power for declaring that 
a case which is being tried in another province is 
solely triable elsewhere. It has .no jurisdiction 
to stay further proceedings pending in a court not 
subject to its jurisdiction. { Walsh, J .) Radhika 
Natha Saha ?*. Jotish Chandra Sadhu. 

24 Cr. L. J.635 (1) = 1924 A. 71 


Exercise of— Order of compettut court— 

Interference — Procedure. 

If an order of a competent court is not vitiated 
by fraud there can be no interference with such 
order except as provided by the Legislature. 
(Oldfield and Krishuan, JJ .) Abdul Rahim Sahib 
v. Gangathara Iykr. 37 I. C. 436 = 4 L. W. 402. 

Exercise of—P< tition filed for action 

against several persmsundsr S. 107, Cr. P. C . — 
Proceedings drawn up against one only— Case Siiit to 
Deputy Magistrate — Proceedings against all — 
Legality. 

On the complaint of N. against S. and several 
others, the Sub Divisional Magistrate after getting 
report from the police who reported adversely 
against all, started proceedings under S. 107 of 
the Cr. P. Code against S. only and transferred 
the case for disposal to a Deputy Magistrate who 
started proceedings against all the persons 
reported against Held, that the Deputy Magistrate’s 
action was quite legal. (Chapman, J.) Jai Pattai 
Mahton v. Naoina Singh. 1 P. L. W. 610 = 
43 I. C. 256 = 19 Cr. L. J. 96 = 1918 Pat. 12. 

Hereditary Office. 

Hereditary offiu — Claim to— Civil Court. 

A civil court can entertain a claim to the 
hereditary office of a family priest. ( Chanda - 
varkar and Hayward , JJ.) Ciielabhai Gauri 
Shankar v. Hargob Ramji. 36 Bom. 94 = 

12 I. C. 928 = 13 Bom. L. R. 1171. 

High Court. 

— High Court— Certiorari — Scmble. 

The High Court has power to issue a writ 
of ceriioraii in cases not covered by S. 1 IS, C.P.C. 
or S. 435, Cr. P. C. (Lord Phillimore.) Annie 
Besant r. Advocate-General, Madras. 

43 Mad. 146 = 52 1. C. 209 = 46 I. A. 176 = 
37 M. L.J. 139 = 17 A.L.J. 925 = 23 C.W.N. 986 = 
21 Bom. L. R 867 = (1919) M. W. N. 555 = 
10 L. W. 451 = 20 Cr. L. J. 593 = 26 M L T. 408 = 
35 T. L. R. 500 = 11919) 1 U. P. L. R. 74 (P.C.). 

(On Appeal from 39 Mad. 1035 = 37 I. C. 525 = 
and 37 I.C. 607 = 39 Mad. 1164.] 

. High Court— Original Side— Territorial. 

The original jurisdiction of the High Court is a 
limited territorial jurisdiction and a decree of the 
High Court on an erroneous assumption of 
jurisdiction is not binding. ( Lord Moulton.) 
Harendra Lal Roy v. Hari Dasi Debi. 

41 Cal. 972=41 I. A. 910 = 1 L. W. 1050 = 
27 M. L. J. 80 = (1914» M. W. N. 462 = 
16 M. L. T. 6= 18 C. W. N. 817= 
19 C. L. J. 484 = 231. C. 637 = 
16 Bom. L. R. 400=12 A. L. J. 774 (P. C ) 


High Court— Revenue case— Revision. 

The High Court cannot interfere in revision in 
a case cognisable by the revenue courts. ( Gohul 
Prasad , J.) Ganesh Rai v. Faizan. 61 1. C. 890. 

High Court — Bombay— Trust property— 

Power to sanction sale — Beneficiaries— Variation of 
mode of investment- 

The High Court of Bombay has power in the 
exercise of its extraordinary civil jurisdiction for 
sanctioning a sale of the trust property by 
trustees where no power of sale is given by the 
trust deed. But this jurisdiction is of an 
extremely delicate character and has to be exer- 
cised with thc'greatejst caution. The court will not 
in the exercise of its extraordinary jurisdiction 
sanction an unauthorised change of investment 
proposed on the mere ground that it will he 
advantageous to the beneficiaries. (1903) 1 Ch. 
D. 955 Ref. (MullajJ.) Paulo David De Souza 
v. Darhtary. 25 Bom. L. R. 610=1924 B. 252. 


High Court. 

“ Any act done or writing published calculated 
to bring a court or judge of the court into 
contempt, or to lower its authority is a contempt 
of the court. That is one class of contempt. 
Further any act done or writing published calcu- 
lated to obstruct or interfere with due course of 
justice or the lawful process of the courts is a 
contempt of court.” The High Court has power 
to*punish for contempt. (Martin and Crump , 
77.) Satyabedh Ramachandra In re. 

24 Bom. L. R. 928 = 23 Cr. L. J. 644 = 
47 B. 76 = 1922 B. 426. 


■High Court — Contempt. 


High Court has power to take proceedings in 
espect of contempt of subordinate court. 
Mac l rod and Shah t JJ) Emperor v. Balkrishna 
iOviND Kulkarni. 24 Bom. L. R. 16=46 B. 592= 

22 Cr T. J 177 = 1922 R 52 


High Court — Power to restrain Suit in 

} oreign Court. 

The High Court can restrain a party residing 
,-ithin its jurisdiction from prosecuting a suit in 
orcign court, and the principle in such cases is 
that the court acts in personam and will not 
uffer any one within its reach to do what is 
ontrary to its own notions of equity 
icrcly because the act to be done may be beyond 
s territorial jurisdiction. ( Maeleod , C. J. and 
7 aucett,J.) Laksiimiram Kf.valram Bhatta v. 
Ojnamchand Pitamber. 45 Bom. 550= 

59 I. C. 444=22 Bom- 1*. R. U73, 
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JURISDICTION— High Court. 

High Court — Original side — Injunction not 

to proceed with suit in imfussil. 

A defendant in a suit before a High Court on 
the original side can be restrained by injunction 
from proceeding with a suit instituted by him in a 
mofussil court if it causes delay or embarrassment 
rn the trial of the suit in the High Court. 
(Heaton and Marten , JJ.) Mulchand Raichand 

v. Gill and Co. 53 I. C. 518=21 B. L. R. 963. 


JURISDICTION— Meaning of. 

Matrimonial. 

Matrimonial— If baud on domicile. 

The matrimonial jurisdiction of the Indian 
courts is not based on domicile. (Scalf, C, J . and 
Chajidavarkar , J .) NusserwaNJI PaStonji Wadia 
v. Blonora Wadia. 38 Bom. 125 = 

20 I. C. 492 = 15 Bom. L. R. 593. 

Meaning of. 


High Court— Injunction r t straining suit 

outside jurisdiction , when can be granted. 

The High Court can restrain a person from 
proceeding with a suit outside its jurisdiction 
only if he is within the jurisdiction of the H gh 
Court, and not merely where he has property 
therein. ( Stephen , 7.) Jumna Das v Harcharan 

Das. 38 Cal. 405 = 11 I.C.416 = 16 C.W.N. 4. 

Investment of. 

Investment of— N edification, absence of — 

Effect— Reversion of a Sub Judge. 

An Officiating Subordinate Judge can hear 
those cases whioh he has been authorised by 
notification to try, even after his confirmation, 
though he was temporarily reverted as Munsiff 
and no new notification came after the confir- 
mation. (S/uar/ (vid Kanhaiya Lai, A. J. Cs.) 
Gur Prasad Singh v Sant Baksh Singh. 

35 I.C. 759 = 3 0. L.J. 256. 


Investment of— Notification, delay in does 

not effect . 

A Judge can exercise powers conferred on him 
from the date of confirmation although the 
notification is issued at a later date. ( Stuart , 
A. J . C-) Raza Hussain v . Gaya Prasad. 

301. C. 205=2 0. L. J. 212. 
Irregularity, 

- "Irregularity— Commissioner for local investi- 

gation taking evidence— Judge deciding case on that 
evidence— Legality. 

Where a Commissioner who was appointed for 
making a local investigation but he took 
evidence on the case and the parties accepted 
the same as evidence taken in the cause it 
rtust be taken as evidence taken by a Commis- 
sioner appointed to examine witnesses. It is 
open to the parties to agree as to the materials 
to be placed before the Judge and if he acts on 
such agreement he does not thereby delegate 
his functions as a Judge ( Richardson and Huda, 
7J.) Shamdhu Nath r. Satish Chandra. 

66 I. C. 49=25 C. W. N. 369. 


— -/rrrg'u/a/ify if affccts-Grant of land 

under— Dharhhast rules— Rules not complied with. 


The contravention of certain rules framed for 
the guidance of a Divisional Officer does not 
affect his jurisdiction to cancel a grant made 
r* a J^ 9lldar * {Sadasiva Iyer and Seshagiri 
l * €f t JJd Karia Kowndemx/. Raohava Rbddi. 

23 1. c. 520=1 L. W. 410, 


Meaning of— Exercise and existence of juris- 


diction — Distinction. 

Jurisdiction may be defined to be the power 
of a court to hear and determine a cause, to 
adjudicate or exercise any judicial in relation 
to it. This jurisdiction of the court may be 
qualified or restricted by a variety of circums- 
tances such as place, value and nature of the 
subject-matter. This classification is of a 
fundamental character. Given such jurisdiction, 
the exercise of jurisdiction must be distinguished 
from the existence of jurisdiction; for, funda- 
mentally different arc the consequences of failure 
to comply with the statutory requirement in the 
assumption and in the exercise of jurisdiction. 
The authority to decide a cause at all and not the 
decision rendered therein, is what makes up 
jurisdiction ; and when there is jurisdiction of 
the person and subject matter, the decision of all 
other questions arising in the case is but an 
exercise of that jurisdiction. In order that juris- 
diction may be exercised, there must be a case 
legally before the court and a hearing as ‘well 
as determination. A judgment pronounced by a 
court without jurisdiction, is void, subject to the 
well-known reservation that when the jurisdiction 
of a court is challenged, the court is competent to 
determine the question of jurisdiction though the 
result of the enquiry may be that it has no juris* 
diction to deal with the matter brought before it 
19 C. W. N. 84, Ref. Jurisdiction doc* not depend 
cither upon the regularity of the exercise of that 
power or upon the correctness of the decision 
pronounced, for the power to decide, necessarily 
carries with it the power to decide wrongly as 
well as rightly. 25 Bom, 337 (347) R c f. The 
boundary between an error of judgment and the 
usurpation of a power is this ; the former is rever- 
sible by an Appellate Court within a certain fixed 
time and is therefore only voidable, the latter is 
an absolute nullity. When parties are before the 
court and present to it a controversy, which the 
court has authority to dcciJe, a decision not 
necessarily correct, but appropriate to that 
question is an exercise of judicial power or 
jurisdiction. So far as the jurisdiction 
itself is concerned, it is wholly immaterial 
whether the decision upon the particular question 
be correct or incorrect. A court may have the 
right and power to determine the status of a thing 
and yet may exercise its authority erroneously* 
after jurisdiction attaches in any case, all that 
follows is exercise of jurisdiction, and continu- 
ance of jurisdiction is not dependent upon the 
correctness of the determination. (Mooktrir* 

ii C 'J" Fl 2Z, h r' N R ' Veunon and 

Chaudhuti , JJ.) Hridoy Nath Roy v . r am 

Chandra. 31 C. L, J. 482= 24 C. W N. 723- 

58 L C. 806=48 Cal. 138 (F.Bl 
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JURISDICTION— Nationality of parties. 
Nationality of parties. 

■Nationality of parlies — Civil Court's Juris - 


diction. 

The nationality of the parties has nothing to 
do with the jurisdiction of civil courts. (Wallis, 
C. J. and Hannay , J.) Agnihotram Venkata 
Appala Chari.u v. Kumban Pakiru. 

2G I.C. 367 = 1 L. W. 724- 

Objection to. 

Objection to — When lobe raised — Appellate 


stage — Want of jurisdiction. 

An objection to jurisdiction of the court can 
be taken at any time even on appeal, if the 
objection goes to the nullity of proceedings on 
the ground of want of jurisdiction. (Lord 
Dunedin.) Setru Cherla v. Maharaja of Jaipur. 

42 Mad. 813-46 I. A. 151 = 17 A. L. J. 694 = 
37 M. L. J. 11 = (1919) M. W. N. 502 = 
26 M. L. T. 129 = 21 Bom. L. R. 914 = 
30 C. L. J. 209 = 23 C. W. N.1033 = 
511. C. 185 = 10 L. W. 362 (P C.) 
[On appeal from 34 I. C. 411 ]. 

Objection to— When to be taken— Pecuniary 

valuation of suit— Appellate stage. 

An objection to the jurisdiction of a court on 
the ground of pecuniary valuation of the claim 
ought not to be taken on appeal for the first 
Lawrence Jenkins ) Rachaimw v. 

43 Bom. 507 = 46 1. A. 24 = 
17 A. L. J. 418 = 25 M. L. T. 298 = 
36 M.L. J. 437 = 29 C. L. J. 452 = 
21 Bom. L. R 489 = 10 L.W. 274 = 
50 I.C. 280 = 24 C W N. 33 (P. C.) 

[On appeal from 16 1. C. 1005 =36 Bom- 628.]- 

Objection to — When lobe raised — Stage of 

appeal b Privy Council. 

An objection to the jurisdiction of the court 
could be taken at any stage of the case, even on 
appeal to the privy council, though not raised 
in the High C.urt. ( Lord Moulton .) Maha 
Pkasad SINGH V. Ramani Mohan Singh. 

42 Cal. 116 = 41 I. A. 197 = 18 C W. N. 994 = 
16 M. L. T. 105 =(1914) M. W. N. 565 = 
1. L. W. 619 = 20 C. L. J. 231 = 
27 M.L. J. 459 = 25 I.C. 451 = 
16 Bom. L R. 824 (P. C ) 


time. (Sir 
Shidappa. 


Objection to— When to betaken . 


An objection to jurisdiction not taken in the 
lower appellate court cannot be entertained in 
second appeal. (Rafque and Tiggott, JJ.) Lala 

v . Ram Chanoar. 63 I. C. 255. 

• Objection to— Taken in appeal— Duties of 


Appellate Court . 

Where objection is raised to the jurisdiction 
of the First Court in appeal, the Appellate Court 
should decide the case on all points and if it 
opines that the case was under valued and 
thus the trial court should not have entertained 
it it should decide whether the under valuation 
has prejudicially affected the disposal of the case. 
If it decides that the other issues were rightly 
decided by the trial court, the appellate court 
must decide whether the under valuation has 
effected the merits. {Walsh and 77.) 

QUMAN SlNOH V. RaOHUNATH SlNGH. DO L. iUf. 


JURISDICTION— Objection to. 

Objection to— Raised but negatived— Higher 

different view of. 

In a case where the jurisdiction of the court 
to try the case is questioned and the court, 
after giving an affirmative finding on jurisdiction, 
takes proceedings on the merits of the case, the 
latter should not be rendered abortive and all 
the time and labour spent thereon should not be 
wasted on the ground of want of jurisdiction id 
the trying court unless failure of justice has 
occurred. (Walsh and Ryves , JJ) Lacha Ram v . 

Virji. 19 A. L. J 305 = 621.0.399 = 

3 U. P. L. R. (All.) 9 and 68. 


Objection to — Duty of Judge. 


Where the jurisdiction of a court is attacked 
at the hearing, it is not the duty of the Judge to 
prove to the parties the foundation of his jurisdic- 
tion The party alleging want of jurisdiction must 
prove his allegation by affidavit or otherwise. 
(Riggott and Walsh , JJ .) Darhari Lal v. Roshan 
Lal. 52 I. C. 32 = 1 U. P. L. R. 18 (H. C ). 

- Objection to — Waiver— Interference by 

High Court. 

Ii is no* open to the parties to waive a question 
of jurisdiction but the High Court may or may not 
interfere in a case in which jurisdiction has been 
waived. (Ryves, J.) Sukh Lal v. Nannoon 
Prasad. 40 All. 666=46 I. C. 647 = 

16 A. L. J. 679. 

Objection to— When can be raised . 


When the judge has no inherent jurisdiction 
over the subject matter of the suit, the parties 
cannot by their mutual consent convert it into a 
proper judicial process- It is the settled practice 
of the Bombay High Court to entertain objections 
to the jurisdiction taken for the first time even in 
second appeal, and even in England the court can 
raise the question of jurisdiction at any time in 
proceedings for divorce. (Macleod, C. J ., Martin 
and Crump, JJ.) Alfred Wilkinson v. Wilkin- 
son. 47 Bom. 843=25 Bom. L. R. 945 = 

1923 Bom. 321. 

Objection to— Duty of court— Consideration 

of hardship— Construction of rules relating to juris- 
diction. 

Per Mookcrjee, J— When a court is called upon 
to decide a matter of jurisdiction no question of 
hardship and no consideration of technicality can 
be permitted to affect the judgment. The rules 
relating to jurisdiction should be strictly construed 
and the court should be astute not to perm.t 
litigants to circumvent such provisions of the Code. 
(Sanderson, C.J., Mooke.j.e and Hetchcr, JJ.) 

Laooham NATH ""-•-g'SLmZffFc' 747 = 

31 c. L. J. 150. 

objection to— Collateral attack— When 

permissible— Suit by Receiver. 

The propriety of an order or decree made in a 
cau e in which the court has jurisdiction cannot 
be challenged collaterally. An order erroneous 
in law is not necessarily one made without juris- 
diction. In a suit by a receiver appointed in an 
action, it is not open to question the maintainabi- 
lity of the suit on the ground of an irregularity m 
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JURISDICTION— Objection to. 

the appointment of the receiver. (A footer jet and 
Beachcroft , .) Bhairab Chandra Dutta v. 

Benoy Chandra Dutta. 46 Cal. 70 = 

22 G. W. N. 520 = 43 1. C.804 = 
27 C. L. J. 395. 

Objection to — Determination of— Power of 

couit. 

Mookerjee, J. — Where the jurisdiction of a court 
is called in question, the court has jurisdiction to 
decide that it has acted in contravention of the 
statute and consequently without jurisdiction. 19 
C. W. N. 84 Fol. (Sanderson, C. J. Mookerjee , 
J .) Sbth Dooly Chand v. Mamuji Musaji. 

21 C. W. N. 387 = 41 1, 0.295 = 
25C.L. J. 339. 


JURISDICTIO N— Ob jection to. 

Objection to — Determination of— Claim or 

decision on the claim . 

The question of jurisdiction must be deter- 
mined with reference to the claim made and not 
with regard to the decision upon the claim. 
(Kensington and Bcadon , ??,) Allah Baksh v . 
RamLal. 274 P.W.R. 1912 = 

16 I. C. 865 = 3 P. L. R. 1913. 

Objection to— Raised in appeal. 

Objection to jurisdiction arising from wrong 
valuation cannot be raised in appeal unless 
the wrong valuation is shown to have prejudi- 
cially affected the disposal of the suit on the 
merits. ( Sadasiva Aiyer and Spencer , Jf.) 
Ammalu Amhalv. Krishxan Nair. 621. C. 715. 


— — Objection to —Waiver — Decree . beyond 

jurisdiction — Forum of appeal . 

. Where in a suit for pre emption the plaintiff 
honestly valued his suit at Rs. 4,500 but the 
Subordinate Judge who tried the suit found the 
value to be Rs. 7,000 and an appeal was preferred 
to the District Judge, Held , that the appeal to the 
District Judge was not incompetent, especially as 
no objection on this ground was taken before the 
District Judge, nor in the memorandum of appeal 
to the High Court. ( Sharfuddin and Roe , yy.) 
Nuri Mian v. Ambica Sinoh. 32 I. C. 893. 


— ; Objection to— Waiver— Effect of Sale held 

without jurisdiction . 

Where jurisdiction is assumed by a court which 
it could not under any circumstances acquire, but 
objection is not taken at the proper time it must 
be considered to have been waived and a sale 
held in pursuance of such assumption of jurisdic- * 
tion must not be set aside. (Mookerjee and ; 
Carnduff yjf.) Hewammal v. Karunamoy Gupta. 

. 13 I. C. 542. 

'Objection to — W aiver — Irregularity. 

Where there is a jurisdiction over the subject- 
matter but non-compliance with the procedure 
prescribed as essential for the exercise of juris- 
diction, the defect might be waived. (Scolt-Smith , 
y.) Kishbn Lal v. Jai Lal. 52 I. C. 352. 

Objection to — Waiver — Subsequent objec • 

tun — Irregularity in procedure . 


Where in a case within court's jurisdiction the 
parties without objection join issue and go to 
trial upon the merits, the deft, cannot dispute the 
jurisdiction of the court on the ground of irregu- 
larities in the initial procedure which if objected 

^ . at T° U i d thc suit to be dismis- 

Lali 2') ' Impbria l Oil Soap and 
General Hills co., Ltd. r. Ramchand. 

38 I. C. 980 =91 P. R. 1917 


-Objection to— When to be lake,,: 


An objection as to jurisdiction can be raise 
even at the eleventh hour. (Rattigan and Beado, 
7J.) SbchbTarvop State v. Hakim. 

ii 16P.R. 1914=244 P. U R. 1914= 
25 1. C. 448= 158 P. W. K 1914 




i • 


— — Objection to— Revision. 

An objection as to jurisdiction of a court if not 
raised at thc earliest opportunity, cannot be relied 
on in revision. ( Odgcrs , J.) Santhana Rama 
Mudauar v. Sami Karuppundar. 14L.W. 226 = 

61 1. C. 537. 


Objection to — Determination of— Duty of 

Cou't— Submission — Waiver. 


If the jurisdiction of a court depends upon the 
existence of certain facts, the Court must decide 
upon the evidence whether they exist or not, and 
if upon thc facts so found a subordinate court has 
assumed jurisdiction, the superior court will not 
interfere with its decision by way of appeaL 
Where an inferior court has no jurisdiction ab 
initio, a party by taking a step in a cause before it 
does not waive his right to object to the want of 
jurisdiction. But if jurisdiction is contingent, the 
deft, waives his right to object to it by omitting to 
raise thc objection at thc proper time. ( Bakewell 
and Phillips, yy .) Annammal v. M. V. SambaSiva 
Aiyar. 37 M. L. J. 349 = 26 M. L. T. 188= 
10 L. W. 293 = 53 I. C. 463 = (1919) M. W. N. 636. 

; Objection to — Trial on the merits when 
Permissible— Impeaching Collector's view of the law. 


In thc absence of any allegation that thc Col- 
lector acted Mala Fide or purported to seek the 
protection of the statute with the full knowledge 
that he was committing a mere act of aggression 
it was not competent to the Court to try the suit 
on the merits with a view to determine whether 
the Collector was right in his view of the law. To 
uphold the objection to jurisdiction only in cases 
where it is proved on enquiry that thc Collector 
acted in entire conformity with the cxistiog laws, 
would be to render the statute barring jurisdiction 
wholly nugatory. ( ContU-Trotter ?.) Messrs. 
Best and Co., Ltd. v. Thb Collector op Madras, 

85 M. L. J. 23 = 48 1.G. 790. 

— Objection to — Dealt with in first a p Peal- 
Can be raised in second appeal. . 

(Per Oldfield ?.) A question of; jurisdiction 
ean be rmsed la second appeal, even though dealt 

l 5 ¥ 5 r a PP c Uatc court. (Oldfield and 
Tyabjt, yy.) Sankara Vsnkataratnah v. Vara* 
daraja Apr a Rao Bahadur. 

28 1 , c. 252=11915) M. W. N. 192= 

29 M.L.J.18V 

. f 
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JURISDICTION— Objection to. 


JURISDICTION— Pecuniary. 


Objection 

Effect. 


to — Estoppel from raising — 


If a court has no jurisdiction, the fact that 
defendant was equitably estopped from raising an 
objection will not confer jurisdiction. (Ay ling, 
y.) G. Xarayaxaswami Naidu, lure: 

27 I. C. 11. 


Objection to — Waiver— Effect of. 

A defect of jurisdiction can be relied on at 
any time and the defendants waiver of objection 
to it can have no effect. (Whit-, C.J . anil Oldfield , 
J.) Mrs. Annie Besant v . Narayanaiah. 

15 M. L. T. 1. = (1914) M. W. N. 1. Sup.= 
25M.L. J. 661 = 211. C. 789. 

[On appeal see 24 I. C. 290= 
38 Mad. 807 (P. C.)J 

— Objection to— Submission. 

When the acts complained of arc committed 
or are to be committed within the jurisdiction of the 
court and the party proceeded against although 
he resides outside the jurisdiction has appeared 
in suit and submitted personally to the jurisdic- 
tion of the court, the court has jurisdiction to 
make the order. (Miller G. f. and Ross , 7.) 

.4 P. L. T - 48 = 1923 P. 209. 


Objection to— When avoids jxulicial proceed- 

ings — Patent ivtd latent defect.. 

Jurisdiction may be defined as the power and 
authority conferred on a court to pronounce the 
sentence of the law or to award the remedies 
provided by law upon a state of facts, proved or 
admitted referred to the court for decision and 
authorised by law to be the subject of investiga- 
tion or action by that court, and in favour of or 
against persons who present themselves or who 
are brought before the court in some manner 
sanctioned by law as proper and sufficient. The 
rule is well-established that when the want of 
jurisdiction of a court is apparent on the face of 
the record any judgment rendered by such a 
court is null and void and incapable of ratification 
and subject to collateral impeachment. But 
it is equally well-established that the court has 
jurisdiction to decide whether it has jurisdiction 
to entertain the suit and that the decision of the 
court that it has jurisdiction is final and conclusive 
in all collateral enquiries. (Das and Adami, J7) 
Dwarka Prasad v. Jai Barham. 1922 P. 322. 


Objection to— Valuation of suit— Objection 

taken as to its correctness— Court, power of, to decide . 

Where an objection is taken as to the correct- 
ness of valuation for the purposes of jurisdiction, 
the court has power to decide the question. 

sir vi 

« « c - D - p - L - 


Objection to-Waiver- Under-valuation— 

Whether waiver can con/er-When objection should 
be raised . 

Jurisdiction is either territorial or pecuniary. 
Where a court has no jurisdiction as to the 


subject matter of the suit, waiver on the part 
of the defendant cannot confer it on the court. 
But where a party has undervalued his claim 
and brought the suit in a court which would 
have no jurisdiction to try the suits, had it 
been properly valued, the court can try the suit 
or any issues in the suit, if no objection is taken 
before the court assumes jurisdiction over it. 
An objection to jurisdiction, on the ground of 
undervaluation is capable of waiver. (Das and 
Adami # yj) Mabood Buksh v . Mussammat 
Mahmoodan. 57 I. C. 378=1920 Pat. 360. 

Objection to— Waiver— Effect, irregulari- 
ties in procedure. 


If a court has jurisdiction and the law requires 
some preliminary conditions to be observed 
ancillary to such jurisdiction being exercised, the 
parties may waive these conditions and in that 
event the jurisdiction cannot be impeached on 
the ground of irregularity in the exercise of the 
court’s jurisdiction. ( Chapman and Atkinson , 
yy.) Raghu Singh v. Usuf Ali. 

4 P. L. J. 292= 45 I. C. 920 = 4 P. L. W. 445. 

i 

—Objection to— Duty of court to decide. 


Whenever an objection to the jurisdiction of a 
court is taken, the court is bound to entertain it 
and give effect to it. ( Broicn , J. C.) Maung 
P o Saung v. Ma Mun. 65 I. C. 68 = 

(1921) 4 U. B. R. 75. 


- - Objection to— When to be taken — Plea on 
appeal— Defect in a suit. 

An objection of fatal defect in a suit andof 
want of court’s jurisdiction to try the suit may be 
taken in appeal. (Rigg, '?•) Tribeni v. Sahu. 

50I.C 517=11 Bur.L. T. 257. 


•Objection to— When to be taken. 


The jurisdiction of a court to take the cogni- 
zance of a proceeding can be questioned at any 
stage of the proceeding. (T^iT* J-) mino- 

CHALAM PlLLAI V. IYAMA, 8 B £1*. ' **5. , 

29 1. C. 768-= 8 L. B. R. 211. 
Pecan iary. 


Pecuniary — Suit for redemption and 


accounts— Decree beyond pecuniary limit 

Plaintiff brought a suit for redemption and 
accounts and the Munsiff passed a decree for 
Rs. 9.000 and odd. Held that the Munsiff had 
jurisdiction to pass such a decree. (Karamat 
Husain tvid Chamter , yj.) Sudershan : Das v. Ram 


Pecuniary— Claim for mesne Profits. 

A Munsiff cannot entertain a claim for raesne 
profits beyond the limits of his pecuniary jurisdic- 
tion. ( Mookerjce and Beachcroft , 7?.) Bi « U ^ BN ^ A 
Kumar v. Purna Chandra. « A - 
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Pecuniary— Suit by vendee for possession— 

Decree directing payment of sum exceeding Court's 
j urisdetiion — V alidi ty . 

In a suit by vendee of land against the vendor 
for possession, a court cannot pass a decree for 
possession on payment of a sum exceeding the 
limits of its pecuniary jurisdiction. 16 P. R. 
(1608) Poll. {Robertson and Shah Din t yj.) Dhian 
Singh v . Dhian Singh- 51 P. W. R. 1912* 

13 I. C. 312 = 69 P. L. R. 1912. 


Presumption. 

•Presumption. 


Pecuniary, 


A claim for surplus profits cannot be excluded 
from consideration in deciding the question of 
jurisdiction and therefore the value of the subject 
matter of a suit is the aggregate value of the 
two heads of relief. {Batten, A . J. C.) Chimna 
Motilal. * 55 I. C. 75. 

Pecunijry — Partnersh p suit— Decree in 

excess of amount — Whither amendments ca>i be 
ordered . 

Where in a partnership suit, the court finds 
after trial, that the amount due exceeds its pecu- 
niary jurisdiction, it is competent to pass a decree 
for the full amount. After a preliminary decree 
and an appellate decree confirming it, have been 
passed, the plaint merges in the decree and the 
trial courtis incompetent thereafter to order an 
amendment of valuation of the plaint in accordance 
with its finding as to the amount due and then 
to return the plaint for presentation to the proper 
court. (Hallifax a <i\Htlra. A. J. Cs ) Shr.ram 
t>. Chunilal. 27 I. c. 983=11 N. L R. 13. 

Pecuniary— Suit for accounts — Valuation. 

The value of a suit for accounts both for 
original suit and for appeat is the value settled 
in the plaint by the plaintiff and the court 
trying such suit docs not lose its Jurisdiction 
because the amount found due on inquiry 
exceeds the jurisdiction of the court. (Batten 
and- Stanyon, H. J. Cs ) Olphbrts v. Arjun Das. 

' 201. C. 928=9 N. L. R. 112. 

Personal. 


—■ — Personal-Minors England^XVhether 

Minors who had left before the institution 
of the suit for England and were living there 
were not “ordinarily residents” of the DistrS 

thatriJt r " 2 * / b , ey< \ nd the jurisdiction of the 

essfzsjg p ‘ rk ” > A ^ 

, «I. A. 314=27 M.L j sL 

ogySw. 

“iaj»o“ 3 iJk 6 R.h5?',P 625 ( r ) 

[On appeal from 21 1. C. 789!] 
Practice. 

~~ PrMlk — Cannot give- Long practice. 

No jurisdiction can be conferred by practice 

Oano athara Aiyar, 37 j *• 

it W- 402. 


In questions of jurisdiction the presumption is 
in favor of giving jurisdiction to the highest 
court. [Batten, A. J. C.J Chimna v, Motilau 

55 I. C. 75. 

Presumption, 

in questions of jurisdiction the presumption 
is in favour of giving jurisdiction to the highest 
court. ( Drake Brockman , J. C.) Kothiram v . 

Gaspati. 17 I. C. 886 = 8 N. L. R. 179. 

Private International Law. 


Private International Lais — Sale of 

pledg.d interest by a foreign court — Travancore 
Court. 

' , A debt contracted and payable in British 
India was pleJgeJ in Travancore with its 
receipts. A decree for ; sale was obtained on 
the pledge Held, that the Travancore Court 
can sell the debt in pursuance of the decree 
(Abdnr Rahim and Ayling, JJ.) DXontha v. 
Assak Kunhu. 36 Mfld 1 - 

(1911) 1 M. W. N. 249 = 10 M L T 570 = 
22 M. L. J.149 = 10I C 665. 

Probate. 


Probate-Subordinate fudge. 

A Subordinate Judge has no jurisdiction in 
probate matters. (Basil Sco t, C. J. and Batchelor 

aft K R 3 /v HOR ao<7 *'nc^ VADAS v • Ranchooia. 

38 Bom. 427 = 25 1. C. 37 = 16 Bom. L R. 459. 

Procedure. 

Procedure— Irregularities in effect. 

. ® rase which a court is competent to 

ry, the parties go to trial on the merits without 
objections, one of the parties cannot sub- 
sequently dispute the jurisdiction of the court 
on the ground of irregularities in the initial 
procedure which if objected to at the initial 
stage would have led to the dismissal of the 

Moh.vV' 01 F ^'‘ <* nd Atkinson, yj.) 

Mohan Krishna Dar v. Har Prasad. 

40 I. C. 2. 

Small Cause and Original. 


C™ 3 * ai 'd Original— Cause of ac 
t‘°" t‘ artl J cognisable in each- Alternative reliefs. 

u- V !) CrCin u aIternativc relicfs are a ^ed 
one of which can be granted by the Small Caust 

Court, but the other only by the Original Court 

the smt is triable only by the latter court 

(R ‘fique, J.) Dukki v. Ghurhu. 33 X. Q < 753 


tion. 


—Small Cause and Original— Misafproprio 

A suit to recover money, the acts alleged in th, 
plaint wherein amount to misappropriation, th. 
cause of actmn being based on the wrong allege, 

against the deft, and not on a promise to mak 
restitution, is cognizable by a Civil and not "h 
a Small Cause Court. (Walmsley and Pearson 
JJ *) Chbrakuddin v. Ram Siraman 

621. C. 432*25 C.W.N. 256 


1472 


471 CIVIL DIGEST, 1911—1923. 


JURISDICTION— Small Cause and Original. 


JURISDICTION— Venue- 


Small Cause an. I Original— Original suit 

decided as small cause — Effect. 

Where a suit valued at Rs. 90 was instituted 
in the Court of a Munsiff having small cause 
powers only upto Rs. 50 and it was registered as 
an ordinary' suit but was tried subseqently as a 
small cause suit by his successor having small 
cause powers upto Rs. 100, Held that the 
merits of the case did not justify retrial. The 
High Court has full power in such cases to consi- 
der ’them 'on the merits and to do substantial 
justice without putting parties to the expenses of 
a fresh suit. (Holmurood and Chapman, JJ*) 
Parameswari v. Jacat Chandra Das. 

19 C. W. N. 900-27 I. C. 972 = 21 C. L. J. 141. 

— Small Cause and Original — Court not 

competent to try — If can entertain because of terri- 
torial jurisdiction. 

A Munsiff, whose court is situated within the 
local limits of another Munsiff, invested with 
Small Cause power has no jurisdiction to hear 
any Small Cause suit, merely because of the 
territorial jurisdiction of.his court. ( Shah Dm 
and Chevis , JJ.) Taba v. Mihan. 

11 1. C. 410 = 92 P. W.R. 191L 


Small Cause arid Original - Cause of action 

partly cognisable in each — Forum. 

A claim partly cognisable by a regular court 
and partly by a Small Cause Court, is cognisable 
by a regular court for the consolidated amount. 
( Abdur Rahim , Offg. C. J. and Scshagiri Aiyar , /) 
Ramaswami Aiyangar v. Govinda Aiyar. 

31 M. L. J. 839 = 20 M. L T. 512 = 
331. C. 1 = 5 L. W. 443. 


Small Cause and Original — Suit for money 

on delivery — If a suit for account . 

The existence of dealings between the plff. and 
the deft, in respect of which a balance is due, 
will take the suit out of jurisdiction of a Small 
Cause Court if it is otherwise competent to try it. 
10 I. C. 833 Dist. ( Sundara Iyer , J.) KadaR 
Rowther v. Venkatachellapathy. 

14 I. C. 573 

Small Cause and Original— Suit for rent 

and cesses— Mad. Est. Land Act. 


A suit for rent including local and village 
cesses is not unsustainable in the Small Cause 
Court on the ground that there was no exchange 
of • Pattahs and muchilikas. ( Sundara Aiyar, f.) 
Bachu v. Baghi Reddi. 36 Mad. 126 = 

10 M. L. T. 282 = 12 I. C. 171= 
(1912) M.W. N. 251. 

Special. 

— — -Special— Statutory body— Misuse of pencers 
—Civil Court. 


Where a statutory body having power to com- 
pulsorily acquire land for specified purposes is 
guilty of wanton misuse of the powers, a remedy 
by suit is available to the subject. (Lo*d P armoor ,) 
Trustees For Improvement of 
CHANDRAKANTA. „ * 'tt m" 

11L.W. 566 = 33 M. L. J. 511= 
18 A. L. J. 521 = 22 Bom. L. R. 586= 
32 C. L. J. 65 = 24 C.W. N. 881 = 
56 I. C. 32 = 2 U. P. L. R. (P. C ) 98 (P. C-) 
[On appeal from 36 I. C. 749 = 44 Cal. 219.] 


Special — Conditions— Strict compliance- 

irregularity a)id nullity — Difference. 

Where jurisdiction is given by an Act upon 
certain special terms, the latter must be complied 
with before the jurisdiction can arise. The 
difference between an irregularity and a nullity 
is that a party can waive the former, but not the 
latter. (Coxe and Chatter jee, JJ .) SURJUO Sarah 
Lal v. Dukhit Mahto. 18 I. C. 809 = 

17 C. W. N. 496. 


Special — Land acquisition reference. 

Where a reference is made by a Collector under 
Land Acquisition Act, S. *8, no other civil court 
can determine the same rights between the same 
parties. ( Robertson and Headon , jy.) Amolak 
Shah v. Charan Das. 16 P. W. R. 1913 = 

52 P. R. 1913=17 I. C. 684= 
14 P. L. R. 1912 Sapp 


Special — Statutory conditions — Strict 

compliance. 

Where a statute confers jurisdiction upon a 
tribunal of limited authority and statutory origin 
the conditions and qualifications annexed to the 
grant must be strictly complied with. ( Lindsay 
J.C. and Stuart, A. y. C.) Mukhtar Ahmed v. 
Barati Lal. 1 0. L. J. 335 = 

25 I. C. 316 = 17 0. C. 224. 


Special— Orders of special tribunal under 

special Acts , if can be questioned by— Orders declared 
as final. 


A civil court cannot question the orJers of 
special tribunals created by special Acts for that 
purpose, and whose orders have been declared by 
the Legislature to be final. 33 C, 1178(P. C.) 
Referred to. ( Crouch , A. J. C.) Dp. Vertenil v. 
Cantonment Committee, Karachi. 

37 I. C. 267=10 S. L. R.U3. 


Venae. # 

Venue— Forum of appeal— Decree for less 

than Rs. 5,000 in a suit for over Rs. 5,000— 
Execution proceedings— Order in. 

Where a suit was decreed for less than Rs. 
5000 though the suit was for over Rs. 5000, an 
appeal from an order in execution proceedings 
would nevertheless lie to the High court. 
( Banerjee , J.) KiswaR A u Khan v. Saumun- 

Nissa. 31 !• C. 496. 

— Venue — Offence committed in Briti h India- 

Accused committed— Place of offence transferred to 
Native State — Effect — Cr. P. Code ( Act V of 189S) 
S . 435. 

Where the place of offence which was once 
a British territory was transferred to a Native 
State after commitment to the Sessions in 
British India and the High court transferred 
the case to the Native State but the Sessions 
Judge held that he had no jurisdiction to try 
the case* held by the High court that the Sessions 
Judge in British India had jurisdiction, that 
the case, was properly transferred to the Judge 
of the Native State and that the High Court 
could interfere in revision with an order of a 
Sessions Judge refusing to exercise jurisdiction. 
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JURISDICTION— Venae. 


JURISDICTION- Venae. 


33 A. 578, Foil. ; 1 B. 367, Dist. ( Karamal Hussain 
and Chamier , JJ.) Emperor v . Ram Naresh 
Singh. 9 A. L. J. 51 =13 I. C. 921 = 

13 Cr. L. J. 169 = 31 All. 118. 


Venue— Suit for accounts in British 

India — Properly situate in Native State — Hindu 
Law — Joint family. 

When after the description of a joint Hindu 
family certain moveable and immoveable proper- 
ties situate in a Native State (*./., within the 
jurisdiction of a foreign court) by agreement 
continued joint and this suit was instituted in a 
court in British India for accounts Held the 
British courts had jurisdiction to deal with the 
suit a9 instituted including the immoveable 
property situated in the Native States. ( Broadway 
and Zafar Ali , JJ.) Ram Kishan v. Ranshan. 

1923 Lab. 551. 

■ — Venue— Appeal — Forum— V aluatwn of suit 
— What determines the forum. 

The forum of appeal is determined by the 
value of the claim as brought and not by the 
decision on the claim. Where an appeal which 
ought to have been brought in the Divisional 
Court has been filed in the Chief Court, it may 
be entertained as transferred from the Divi- 
sional Court. 106 P. R. 1895 (F. B.), Foil. 
(Shah Din and Scott Smith , JJ.) Chuni Lal v . 
BbuRam. 229 P.L. R. 1913 = 

201. C. 473=196 P. W. R. 1913. 


Venue— Valuation of suit— Forum of appeal 

• r-Pre emption suit . 

If the value of the land in a pre-emption suit 
for purposes of jurisdiction under the Suits 
Valuation Act is less than Rs. 5,000 but a decree 
has been passed by the court of first instance on 
payment of more than Rs. 5,000, the appeal 
from that decree will be heard by the Divi- 
sional Court and not to the Chief Court. 16 P. 
R. 1908; 58 P. R. 1902, Ref. (Rattigan and Shah 
yyj IFTIKKAR ARI V. THAKAR SlNGH. 

83 P, R. 1912=15 I. C. 347 = 170 P. W. R. 1912. 


— -Venue— Forum of appeal— Decree foi 

redemption on payment of a sum below Rs . 5,000- 
Decree in appeal on payment of a sum of Rs. 5,000. 

If an . appeal has once been presented ant 
entertained in the Divisional Court, the powers 
Of the Divisional Court on the decree to be passec 
are as unlimited as the powers of the Chief Court 
A suit for redemption on payment of Rs. 400 was 
Hied in a Subordinate Court having unlimited 
pecuniary jurisdiction. The court passed a decree 
for redemption on payment of Rs. 3,000 and odd 
Against this, both parties appealed to the 
Divisional Court which decreed redemption on 

°. f R 9 - and odd. Held, the Division^ 
Judge had jurisdiction to entertain the appeal 

RaI'S"" and Shah Din, JJ.) Dayal Singh *. 

Ram Rakha. 54 P. R. 1912 = 

14 1. C. 78 = 122 P. W. R. 1912 

defend:.' V>nU ‘ ~ ApP,<A ~ Porum “ 0n whai 

The jurisdiction for appeal depends on the value 
of suit in the original decree. (Ktu.ington. T 
Thakob Sinqh v . Gurdit Sinoh. 1 2 1 C 733= 
- * ^ 178 P. W. R. 1911. 

Vol. Ill C. D.— 93 


Venue — Suit to set aslle award. 

A suit to set aside an award must be filed in a 
court which has got pecuniary jurisdiction to the 
extent of the liability which plaintiff is trying to 
set aside. (Venkatasubba Rao t J.) Venkatachalam 
Pillay v. Srinivasa Iyer. 18 L. W. 399 = 

(1923) M. W. N. 747 = 1924 M. 84. 

\'euue — Appeal (o what court lies — Court 

passing a decree beyond its pecuniary jurisdiction — 
Effect. 

The value of the subject-matter of a Suit is its 
valuation at the time of its institution and the 
amount or value as fixed in the plaint should 
determine the forum of appeal. In an appeal, the 
suit is deemed as continued in the court of appeal 
and rc-hearJ there. The mere fact that a court 
passes a decree beyond its pecuniary jurisdiction 
docs not affect the court to which the appeal 
would ordinarily lie from the decision of that 
court. In every case where rv court has accepted 
a suit, it cannot and does not lose jurisdiction 
over it by change in the value of the subject- 
matter after institution or by the precise ascer- 
tainment of its value in cases which do not 
admit of such valuation at time of institution, 
except where plaint is allowed to be amended. To 
suits for accounts or mesne profits, the court c*n 
award such sum as it finds due to the plff;, 
although such sum is above its pecuniary jurisdic- 
tion. (Abdur Rahim , Spencer and Srinivasa Iyengar , 
yj.) Putta Kannia Chetty v. Rudra Bhalla 
Venkatanarasiah. 40 Mad. 1 = 

32 M L. J. 221 = 5 L.W.580 = 
^9 I. C. 439 = (1917) M. W. N. 367. 

— Venue — Contract entered into in Ceylon — 

Suit in British India. 

A suit on a contract entered into in Ceylon and 
not to be performed in India cannot be maintained 
in British India. (Miller and Sadasiva Iyer, JJ S ) 
Dbivanayagam Pillai v. Muthukumaraswamy 
Pillai. 14 I. c. 560. 

Venue — Determination of — Nature of claim 

— Defence . 

The venue in a case is determined by the nature 
of the claim as laid, and it is unnecessary to 
consider nature of the defence set up. ( Drake - 
Brockman , J . C.) Kama v . Bhajan Lal Chantan 
Lal. 45 I. C. 654. 

Venue— Nature of claim. • 

The venue in the case is decided by the nature 
of the claim as brought. (Dru**-£roc£m<j/«, J. C.) 
Ganrat v. Trimbak. 19 I. G. 759 = 9 N. L. R. 54. 

Venue— Transfer o) cast — Grounds for — 

Balance of convenience. 

A plaintiff has an undoubted right to bring his 
suit in any court which has jurisdiction but there 
is no particular sanctity to be attached to this 
right. If the defendants can show a clear balance 
of advantage in the way of convenience and 
expense tluy are entitled to have the case trans- 
ferred. (Ashworth and S mpson, A. J.Cs.) Thakur 
Narindka Bikram Jit Singh v . Shbo Ratan 

Thakur. 9 0. L. J. 413=4 U. P. L R. (0.) 112 * 

1923 Otujh 30. 
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i'J ISDICTION— Venue. 


Venue— Suit for declaration— Cause of action 


JURISDICTION— What determines. 


TT 


— Jurisdiction of court. 

A suit for declaration in respect of the title to 
certain property must he filed in the court which 
would have jurisdiction to try a suit for posses- 
sion in respect of the same property. (Kanhaiya 
Lai , J. C) Kanta Si rom an Prasad Singh v. 
Gaya Din. 25 0- C. 184 = 1922 Oudh 249. 


Venue — Contract — Money payable in 

England — King's Bench Division. 

King's Bench Division has jurisdiction if the 
money under the contract was payable in England 
and the defendant, a British subject, was properly 
served. (Robinson. J.) S. King v. D. J. Bucha- 
nan. 9 Bur. L.T. 106=35 I. C. 741. 

What determines. 

What dtler mines. 


The mere fact that the ancestral home of 
persons who have residence abroad has not the 
effect of giving jurisdiction. (Walsh and Wallaeh, 
77 .) KiSHORi Lal v. Ram Sukdar. 

64 I. C. 688 (1) = 19 A. L. J. 822. 


What determines — Nature of suit . 


The jurisdiction of a court depends upon the 
nature of the suit as framed and not upon the 
character which it would ultimately assume. 
( Rafiqtu , J ) Dukkhi v. Ghurhu. 3o I. C. 768. 


-What determines— Frame of suit. 


Whether a suit is of the nature of a Small 
Cause suit or not, depends upon^ the frame of 
the suit and not upon the defence that may be 
set up. ‘20 A. 480. Foil; 6 C. L. J. 218, not 
foil. ( Sundar Lal . 7.) Lala Ram v. Man 
Singh. 26 I. C. 128 = 12 A. L. J. 1032. 

What determines— Frame of suit must he 

looked at. 

The jurisdiction of a court depends upon the 
frame of the suit and not upon the relief which 
the plaintiff might ultimately be entitled to 
obtain from the court. (Banerjte and Ryves t JJ.) 
I nay at Hussain v. Muhammad Askari. 

20 I. C. 421 = 11 A L. J. 542 


What determines — Pleadings. 


The nature of a suit is primarily determined 
by the pleadings and docs not depend upon the 
plff’s. success at the trial. (Batchelor and Rao, 
77 ) Girdharlal v. Naranlal. 

17 I. C. 779 = 14 Bom. L.R. 1135. 

— What determines— Nature of plaint. 

The jurisdiction of the court docs not depend 
upon actual facts but upon the allegations made 
concerning them even though they may be 
totally false. (/«««. J-) Paoamsee Namyawr 
v. Lakhamsee Raiser. 33 I. 0. Zoo -So U&l. 

— What determines - Value of claim— Defence 


if afftcis. 

The jurisdiction of a court to entertain and 
adjudicate upon a cause of action depends upon 
the nature of the claim put forward by the 
plff. as his cause of action and the matter 
‘ nvolved in It, and does not depend upon what 
he defendant may assert in defence. 9 W. R- »98, 


Rel. Therefore, the jurisdiction of a Revenue 
Court is not put an end to by the defendants, 
denial of the plaintiff’s title or of the relation- 
ship of landlord and tenant. (Mookerjee and 
Beachcroft , JJ.) Hiranand Ojha v. Ragubar 
Singh. 16 I. C. 904. 


What dtl ermines. 


The question of jurisdiction has to be determin- 
ed with reference to the claim made and not to 
the decision on the claim. (Mar tine au and Moti 
Sugar. 77.) Udhe Ram v. Narain Singh/ 

’ 1923 Lah. 284 (1). 

What dt ter mines — Decision of Court , if 


affects. 

The jurisdiction of a court could not depend 
on the decision of the court as to whether it 
can or will allow some of the reliefs asked for. 
(Ayling and Srinivasa Aiyangar , JJ.) Subra- 
MANIA AlYAR V VeNKATaCHALA VaDHYAR. 

(1916, 2 M. W. N. 351 = 37 I. C. 688 = 

4 L. W. 444. 

What determines— Allegations in plaint. •’ 


In disposing of a question of jurisdiction, a 
court is confined to the allegations contained in 
the plaint. (Sesh igiri Iyer 9 J.) Kandukuri Kotiah 
v. Devineki Rf.damma. 33 I. C. 658= 

(1916) 1 M. W. N. 278. 

What determines — Cause of action— Whether 


affected by subsequent events. 

A plaintiff's remedy in a suit should ordinarily 
be restricted to the cause of action with which 
he comes into court and the events transpiring 
since the institution of the suit will not enable 
him to add to his reliefs nor will they cut down 
his rights. Jurisdiction in respect of his remedy 
is in the forum competent to grant appropriate 
relief at the time of the institution of the suit. 
(Oldfield and Seshagiri Iyer , JJ.) Narayana- 
swami Naidu V. Ku.mari and Ramayya. 

16 M L. T. 244=261. C. 475= 
(1914) M. W. N. 713, 870. 

•What determines— Valuation of suit— How 


far court is bound by. 

For the purpose of jurisdiction the plaintiff’s 
valuation of the relief sought must be accepted 
only where such valuation depends upon facts 
constituting the cause of action and the court 
cannot verify it without trying the whole case, 
but where such valuation is obviously a fictitious 
averment made for the purpose of sitting i the 
jurisdiction of the court, the court should 
not pcimit itself to be made a party to the 
plaintiff’s fraud, but should inquire whether it 
really has jurisdiction. ( Bake well , y.) Murza 
Hydkr Ali Sahib v. Hussain Raza Sahib. • . -M 

241. C. 316 = 1 L. W. 398. 

•What determines — Valuation of suit . j 


The pecuniary jurisdiction of a court is 
determined not by the relief awarded, but by 
the valuation of the suit as per terms of the 
plaint. 25 M. 543; 16 A. 2. 6; 21 £ 5=0 Fo 11. 
(Sankaran Hair and Ayling, JJ.) RatNaSwvm, 
Chutty v. Rathamual. ■ 27 M. L J- WB" 

WM.L.T.W-MJ.aUSj 

: ,1 'J Jil . I . V 
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JURISDICTION— What determines. 


•What determines— Nature of plaint. 


The true nature of a suit is essentially a matter 
of substance and cannot be altered by the form 
in which the claim is laid in the plaint. 10 I. C. 
833, Rel. The forum for any particular suit must 
be determined by the allegations in the plaint. 
(Benson and Sundara Atyar , JJ. ) Varadarajulu 
Chbttiar v, Pattra Narayanaswamy Chetty. 

14 M. L. T. 46=24 M. L. J. 693 = 
20 1. C. 518 ={1913) M. W. N. 879. 


■ — What determine* — Nature of relief sought. 

ft is the nature of the relief sought that deter- 
mines the jurisdiction of a court. 15 B. 400 ; 32 B. 
35, Ref. (Drake-Br^kma-i, 

Naka. 


ckmai, y. C.) BhanYa v. 

31 1. C.5 = U N.L. R. 160. 


•What determines , 


Obiter dicta The question of jurisdiction is 
to be determined from the nature of the case and 
not from the truth or falsehood of a claim involved 
in it. Merits of a demand are immaterial to the 
determination of the question of jurisdiction and 
this determination must take place at the begin- 
ning of an enquiry and not at its end. (Sto'iyon, 
d.jf. C.) G. 1. P. Ry. Company v . Amroati Munici- 
pality. 16 1. C, 449 = 8 N. L. R. 107. 


— —W hat determines— Allegations in plaint to 
be accepted. 

It is settled law that the jurisdiction to try 
a suit must prima facie be determined with refer- 
ence to the allegations contained in the plaint. 
(Wazir Hasan, A. f. C.) Smahidan v. Jagannath. 

. » : 4 (r.P. ; L.R.iJ. c.) 23=8 0. L.J. 594 = 

1922 Oudh 161. 


What determines — Redemption suit — 

Allegations in the plaint. 

In a suit between persons claiming a mutually 
exclusive right to redeem the mortgage, and not 
between co-mortgagors, one of whom has succeed- 
ed in induciog the mortgagee to allow him to 
redeem - it, and the other of whom has brought the 
suit seeking to enforce his right of redemption 
against the heirs and transferees of the original 
mortgage? and the persons who are said to have 
redeemed the mortgage without any right. The 
jurisdiction of the court is determined by the 
allegations made in the plaint, and that being so 
the value of the mortgaged property cannot be 
taken into account for determining where the suit 
for. redemption will lie. Tne questions of title or 
adverse possession that might arise are only 
incidental to the main relief claimed in the plaint. 
(ffnftAw, W. 7* C.) Shankkr a. Ram Bahadur: 

192a Oudh 45. 

. W/wf determines— Subject-matter. 

The jurisdiction of a court depends upon the 
Mfore a/ the subject-matter of the suit, in most 
^ ^ ^P^iary-value of the suit, and in 

Sr C P * ^°n ir ' tn i , » 0 o their i“ risdi «ion. 
IM slur, C i: J. and Das, ?.) OanpaT Busain v 

Opla« Kutubuduin Ahmed. 5 P. L. J 588 - 

, 57 X. C. 522=(192Q> Pat. 274=1 P. L. T. 637. 

•*“ * m,n "'What determines. 

aloae w h 'ch should be considered to 
dije^ne the question of Jurisdiction. {Chapman 


KARACHI PORT TRUST ACT (BOM. ACT 
VI of 1896), S- 87. 


and J vo ala Prasad , Jj.) 
Ghafoor v. Mahtab. 


Mahomed Abdul 
411. C. 231 = 
2 Pat. L. J. 394. 

What determines — Value of claim — 

Partition suit— Waiver of objection — Effect . 

The value put upon the claim by the plaintiff 
determines jurisdiction, but it is not to be 
ousted by unwarrantable additions to the claim. 
In a partition suit, the value for purposes of 
jurisdiction will be determined upon the value 
of the share claimed. Accordingly where on a 
question of valuation of a suit for purposes of 
jurisdiction the parties agreed to be bound by 
the finding of the Commissioner, it is not open 
to either party to object to the reference to the 
Cpmraissioner as illegal. (Pratt, J . C. and Crouch , 
A. y. C.) Wadham.mal v. Chellomal. 

19 I. C. 870=6 S. L. R. 256. 

JOS TERTII. 

See (I) Ejectment. 

(2) Evidence Act, S. 116. 

JUSTICE, EQUITY & GOOD CONSCIENCE. 

See (1) Interpretation op Statutes. 

(2) Letters Patent. 

(3) Practicb. 

KABULIYAT. 

See (1) Landlord and Tenant. 

(2) Lease. 

KACHIN HILL TRIBES REGULATION. 

S. 1, Cl. (3) — Applicability — Kachins 
outside hill tracts. 

The Kachin Hill Tribes Regulation docs not 
apply to Kachins outside the defioed hill tracts. 
The Regulation is permissive and does not 
provide that a suit triable outside . the hill 
district is not cognisable by the ordinary civil 
courts. ( Saunders , J, C.) Panksi How & Co. 
v. Si aw a Nauno. 44 I. C. 659= 

3 U. B. R. (1917) 49. 

KAN0M. 

See Malabar Law. 

KARACHI P°RT TRUST ACT (BOM. ACT 
VI ot loo6). 

— Ss. 87 and 88— Person— Board of Trustees 
— Sust against— Limitation. 

The word “person’ - in S. 87 of the Act 
technically includes the Board. Ss. 87 and 88 
of the Karachi Port Trust Act do not distin- 
guish private individuals from suits against the 
Board, but S. 87 deals with the institution of 
suits against the Board, or any servant or 
officer of the Board, while S. 8S defines the 
responsibility of the Board for acts of their 
offiars and servants. {Pratt, J. C. and Crouch, 
A. J. C.) Moos ao i Ahmed & Co. c. Karachi 
Port Trust. ^ 45 I. C. 410=11 S. L. R. 128. 

,. , .' S- ’^-Limtation-ExclusioH 

of holidays— Limitation Act , S. 29. 

The general provision of the Limitation Act 
regarding the exclusion of the holidays and 
vacation time, do not apply to a suU under 
S. 87 of the Act, against the Karachi Port Tru't 
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KARACHI PORT TRUST -ACT (BOM. ACT 

VI of 1886), S. 87. 

(Hayward, A. J. C.) Cloosaji Ahmed v. Asiatic 
Steam Navigation Co., Ltd. 

45 I. C. 163 = 11 S L. R. 106. 


S- 87 —Ptrsm— Meaning of . 


The word “ person ” in 


S. 87 includes the 


a — r — 

Board, any officer or servant of the Board, and 
any person acting under the orders of the 
Board. Therefore a suit brought against the 
Port Trust for anything done or purporting 
to have been done in pursuance of the Act 
must be brought within six months from the 
accrual of the cause of action. ( Liggatt , A. J. C.) 
Prag Narain Bargava v. Karachi Port Trust. 

101. C. 972=4 S.L.R. 236. 

KARACHI RENT ACT (WAR RESTRIC- 
TIONS No. 2) (BOM. ACT VII of 1918). 


■S. 4, Cl- (6) and (t>) — Inter dependence. 


The alteration in the standard rent can be made 
by the Controller only when there is a change of 
conditions in the premises that are leased but not 
otherwise. (Kincaid and Raymond, A. f . Cs.) 
Velji Hirjul Chellakam Cooverji 

1923 Sind. 15. 

KARAMKURI TENURE. 

See Malabar Law— Land Tenure. 

KASAVARGAM. 

See Land Tenure. 

KASBATI. 

See Land Tenure. 

KATTALAI. 

See Hindu Law— Religious Endowment. 

KATTUBADI. 

See Mad. Est. Land Act, S. 3 (1 1). 

KEEPING ALIVE. 

See T. P. Act, S. 101. 

KHASIAS. 

-Succession — Sitter v. Brother. 

Among the Sy siting Khavas a sister inherits the 
property of her brother in preference to a brother. 
(Mookerjee and Carnduff J J •) Hedwt Khas.a v 
Karan Khasiani. 13 I. C. dt (- l 0 U Aj. j. 

KHASRA PAPERS. 

See Evidence Act, S. 35. 

KHAZI. 

See Mahomedan Law. 

KBAZIS ACT (XVI of 1880). 

Sa. 2 and 4— Functions— Exclusive right to 

Perform . 

The Khazis Act docs not confer on the Khazi 
the exclusive right to perform the functions which 
his office requires him to discharge. 1 B. H. C. R. 
18 App: 13 B. 429; 17 M. L J. 421, Dist. 
(Swidara Aiyar and Spencer , JJ.) Katel Sheikh 

Umar Saheb ,. Khazi ^-^^Mad. 228. 


KHOJAS AND CUTCHI MEM0N9. 


Halai Memons — Law applicable — S occa- 
sion and inheritance — Exclusion of females . 

The rules of succession and inheritance of 
Hindu Law are applicable to Halai Memons with 
regard to females. (Lord Dunedin.) Khatu 
Bai r. Mahomed Haji Abu. 

44 M. L. J. 35 = 37 C.L. J. 131= 
■25 Bom. L R. 127 = 17 L. W. 208 = 
32 M. L. T. 45 = 47 B. 146 = 50 I. A. 108= 
27 C. W. N. 774=1922 P. C. 414 (P. C.). 

Law applicable to— Hindu converts to 


Mahomcdanism— Migration to Mombassa — Change 
of custom — Onus. 

The Memons are a sect of Mahomedans who 
were converted from Hinduism, some four 
centuries ago, but retained their Hindu Law of 
succession and are governed by that law 
throughout India, in the absence of a local 
custom to the contrary. Where, however, the 
Memons migrate from India and settle among 
Mahomedans in Mombassa (East Africa), the 
presumption that they have adopted the 
Mahomedan Law of succession prevailing in 
Mombassa, should be much more readily made. 
The analogy in the latter case is that a change 
of domicile on settling in a new country rather 
than the analogy of a change of custom on 
migration within India. Held , on the evi- 
dence that the Mahomedan family at Mombassa 
was governed by the Mahomedan Law. 
(Viscount Haldane.) Abdurahim Haji 

Halimabi. 43 I. A 35=30 M.L. 22?- 

20 C. W. N. 362 = 11916) 1M. W. N. 176= 
32 I. C. 413=18 Bom. L. R. 635 (P. C.). 

Applicability of Hindu Law — Joint family 


— Succession and inheritance . 

The application of the rules of Hindu Law by 
custom to the Cutchi Memons is limited to rules 
of inheritance and succession and does not extend 
to the rules relating to the joint family P ro Pf r *y 
as applicable to Hindus. 16 Bom. L. R. 244 » 
41 B. 181, Ref. (Shah, A. J. C. and Pratt , J.) 
Haji Osman Haji Ismail n. Haroon Satj-eh 
Mahom ed. 47 Bom. 369 = 24 143 

Will— Hindu Wills Act. 

Neither the Hindu Wills Act, 1870, «or 
Succession Act, S. 187 applied to the will of 
Khoja Mahomedan and title under the will 
can be established without probate and the 
will stands on the same footing is any other 
deed of right (Crump, J.) Abdul KariM _v. 
Karmali. 58 I. C. 270 - 22 Bom. L. R. 708. 

Hali Memons— Succession and inheritance— 

mm ... I" "’"**• ... 


Hindu law— Custom— Change of domicile by Hindu 
or MaJwmedan Personal Law — Effect on. 

Hali Memons of Porebunder are governed by 
Hindu Law into matters of succession and in- 
heritance. Halai Memons of Porebunder residing 
and carrying on business in Bombay are governed 
by the law applicable to Porebunder Memons and 
not to the Memons of Bombay. The Memons of 
Kathiawar, of whatever group or set follow the 
Hindu rule of succession and this conclusion is 
supported as to the Porebunder Memons parti- 
cularly by large number of instances. A Hindu 9 
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or Mahomedan's possesion may be distributed 
partly by one law and partly by another according 
to the locality of the possessions. They must all 
fall under either the law of the religion or the 
customary law of the community. There is no 
Ux loci for the purpose of distribution. (Scott, 
C . J. and Macleod, J.) Mahomed Haji Abu 
a. Khatubai. 43 Bom. 647=51 1. C. 513 = 

21 Bom. L. R. 85. 


— Motions converts from Hinduism to 

Mahomcdcudsm . 

As regards inheritance and succession Halai 
Memons settled in Porebunder in Kathiawar did 
not retain Hindu Law. Hindu Law at the time of 
their conversion to Islam nor have they by im- 
memorial custom adopted Hindu Law. In these 
matters, therefore, they are governed by Mahorae* 
dan Law and not by Hindu Law. 20 13. 53; 30 
M. L. J. 227 (P. C.) ; 29 C. 433 ; 13 B. 534 ; 33 C. 
219; 38 B. 449; 41 B. 181; 23 A. 37, Ref. 
(Marten, J.) Khatubai v. Mahomrd Haji Abu. 

45 1. C. 619=20 Bom. L. R. 289. 


■Cutchi Memons. 


Cutchi Memons have by custom the power to 
dispose the whole of their property by will. They 
have not adopted the Hindu Law of joint family, 
and the distinction in Hindu Law between joint 
and self-acquired property, though they are subject 
by custom to the Hindu Law of succession and 
Inheritance as supplied to an estate of separated 
Hindu who has left self -acquired property. 
Obiter Just as a custom can be adopted by 
volition so can it be equally abandoned by voli- 
tion. Outchi Memons are governed by Mahome- 
dan rather than Hindu Law in respect of wills 
and a device 9hould'conform to the essentials of 
gift under that law ; bequests are gifts taking 
effect on the death of the donor and belong pro* 
perly to the law governing gifts. Where a Cutchi 
Memon’s will recited that his * Punji " should be 
utilised in case there is no son or the latter dies 
without an heir for distribution in connection 
With such good works of charity as the executors 
may think just and proper, such as sanitarium, 
Suvavad Khan, Musafarkhana, schools : Held that 
the will was good and valid and not void for 
uncertainty and not bad as offending the radical 
principle that a gift should be i/s present's and not 
in/tduro . Quaere Whether the law of succession 
and inheritance includes the making of wills ? 
(Beam™, 7*) Advocate-General v. Jimbabai. 

41 Bom. 181=31 1. C. 106 =17 Bom. L. R. 799. 


r ' ~b a '°, S^frniug-Siuctsiion- Hindu Lav 
—Law of joint fatn\ly pfjperly. 

n V* U • m » ttcr8 of 8uccessl °n and inheritance 
Cutchi Memons are governed by Hindu Law, and 

as under Hindu Law, there is no such thiog as 
succession to joint family property, the law of 
joint family property does not apply to them so 
that a Outchi Memon does not a«|uire by birth 

/ELwSa m Pr ° PCrty inh ‘ rUcd his father. 
aeleod, j.) Manoaldas v. Abduu Razak. 

33 1. C. 565=16 Bom. L. R, 224 
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Law governing — Succession — Hindu Law. 

Khojas and Memons of Bombay are in matters 
of succession governed by the Hindu Law as 
applied to separate and self-acquired property. 
The incidents of a joint family under Hindu Law 
and the doctrine of nucleus do not apply to themi 
Khoja’s son cannot sue for partition during his- 
father’s lifetime and a suit for declaration of his 
rights as a member of a joint family is premature 
as he may not be alive when a partition could be 
effected. ( Beaman , J.) J an Mahomed v. Datu 

Jakpar. 38 Bom. 449=22 I. C. 195 = 

15 Bom. L. R. 1044. 

Hindu La:o — Applicability of ‘—Will. 

Quaere Whether a Khoja Mahoraedan should 
be treated for all testamentary purposes as 
governed by Hindu Law? (Beaman, J.) 
HaSanalli v. Sopatlal Sarbhudas. 

37 B. 211=17 I. C. 17 = 14 Bom. L. R. 782. 

Applicability of Hindu Law. 

When the family relations of a Mahomedan 
such as marriage, guardianship and maintenance, 
come into litigation before the High Coivt of 
Bombay, the court should be guided by the laws 
and usages of Mahomedans and not by the rule of 
English Law. The principles of Hindu law 
regarding inheritance and succession only apply 
to them. Cutchi Memons are governed by the 
principles of Hindu Law with regard to inherit- 
ance and succession only and not with regard to 
maintenance. 9 Bom. L. R. 274, not appr. ; 14 B. 
189,expl. and dist ; 20 B. 53, rel. upon. ( Hayward , 
7) Mahommed Jusab v. Haji Adam 

37 Bom- 71 = 15 I. C. 520=14 Bom- L. R. 336. 


Late governing— Halai Memons. 


As regards inheritance and succession Halai 
Memons settled in Porebunder in Kathiawar did 
not retain Hindu Law at the time of their conver* 
Sion to Islam, nor have they by immemorial 
custom adopted Hindu Law. In these matters 
they are governed by Mahomedan Law and not 
by Hindu Law. La£ 7.) Fateh Chand p. 

Parasram. 56 P. W. R. 1918=45 I. C. 618= 

34 P. L. R. 1918. 


Cutchi Memons— Law applicable . > 

The Hindu Law ai to joint family and co-parce* 
nary is applicable to the Cutchi Memons. It is 
however, open to them to prove any special 
custom varying any pirticular incidence of the 
joint family law. (Kumarasvami Sastri, 7 ) Sid- 
dick Hajeb Aboo Buckbr Sait v. Ebrahih Hajrr 
Aboo Buckbr Sait. 70 I. C 716- 

31 M. L. T. 183. 


• • a ■ . 

The Hindu Law of maintenance is applicnb! 
to Khojas and the widow can claim malntenanc 
from the persons succeeding to her husband’ 
estate. Khojas hre governed by Hindu Law ii 
matters of succession and Inheritance SR p 
449, -Dist. (Prat,, J. C and Fawcett , T' 7 n 
Allahrakhio v. Nanji. 29 1. C. 928 = 9 S. L. R.lf 
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KHORPOSH. 


LAND ACQUISITION ACT (t of 1894); f 


See Grant. 

KHUDKHAST LAND. 

See (1) Landlord and Tenant. 
(2) Tenancy Acts (Local). 

KNOWLEDGE. 

See Acquiescence. 

KRITIMA ADOPTION. 

See Hindu Law— Adoption. 


KULACHAR. 

See (1) Custom. 

(2) Hindu Law. 

KUSI. 

See (1) Chit Fund. 

(2) Malabar Law. 


LACHES. 

See (1) Acquiescence. 

(2) Evidence Act, S. 115 

LAKHIRAJ. 

See (1) Bengal Permanent Settlement Regu- 
lation. 

(2) Grant. 

(3) Madras Permanent Settlement. 

(4) Regulation XXV op 1802. 

LAMBARDAR. 

See (0 Co-sharer. 

(2) Tenancy Acts (I-ocal). 

LAMENESS. 

See Hindu Law— Succession. 


LAND ACQUISITION. 

Statutory p<ncer— Misuse of —Acquisition 

for the purpose of exacting exemption fee— Suit for 
declaration — Maintainability of. 

Where a public body authorised by statute to 
compulsorily acquire land for certain specified 
purposes of public utility and benefit, includes 
land within the area of the scheme, not because 
it is wanted for purposes of the Act, but in order 
to exact an exemption fee from the owner, it is a 
misuse of the powers conferred on the body and 
its action would be ultra vires ; and the owner of 
the land so proposed to be acquired could obtain 
redress by a suit in a Civil Court. ( Lord Parmoor.) 
Trustees for the Improvement of Calcutta r. 
Chandra Kanta. 47 Cal. 500 = 47 I. A. 45- 
11 L W. 566 = 38 M. L. J. 511 = 18 A. L. J. 521 = 

56 I. C. 32 = 22 Bom- L. R. 586 = 
24 C. W. N. 881=2 U. P. L. R i (P. C.) 98= 

32 C. L. J. 65 (P. C.) 


Contract as to compensation— Hoxo far- 

binding. 

A proposed to purchase B’s property. B 
claimed a certain amount but not agreeing with 
it. A moved the Government to compulsorily 
acquire it. In the meantime B agreed to accept 
the offer of A. The Government proclaimed by 
notification to acquire the property under the Act, 
and the Collector heard the proceedings, in which 
B claimed a certain price and instituted suit for 
the same. A brought a suit for declaration that 
B was not entitled for the compensation as he 
had made an offer and entered into a binding 
contract. B contended it was not binding as it 


was not a proposal but an invitation to make it on 
terms to be settled. If the invitation was con- 
strued as an offer and proposal it was void and 
ineffective, without binding either party. The 
trial court decreed A’s claim. Held , that the 
decree was right that B's agreement was enforce- 
able, before the Collector made an award, that A 
was entitled to enter into it, and that it could be 
specifically enforced. (Heaton and Marten , JJ) 
Fort Press Co.. Ltd. v. Municipal Corporation 
of Bombay. 44 B. 797 = 58 1. C. 621= 

21 Bom. L. R. 1011 

Collector staying proceedings during 

pendency of civil suit and appeal , not barred from 
proceeding ajtertcards. 

Where the Collector, in acquisition proceedings, 
desisted from proceeding with acquisition of the 
premises in obedience to a decision of a Civil 
Court and pending an appeal against the decision 
as regards the premises, he is not . debarred 
from proceeding with the acquisition, after the 
Appellate Court has reversed the decision of the 
Lower Court. (Woodroffe and Walmsley , JJ.) 
R. C. Sen v. Trustees for the Improvement of 
Calcutta. 64 I. C. 577 = 33 C. L. J. 509. 

Right to remove on improvements under 

lease — Acquisition by Government , if affects. 

The pov\er reserved for the tenant to remove 
improvements under the lease deed was taken 
away by the vis major of land acquisition 
proceedings if the land was acquired before the 
expiry of the term. (Tottenham and Ameer Ali, 
JJ.) Jogendra Chandra v. Rajendra Nath. 

9 I. C. 923=13 C. L. J. 262. 

If contemplates acquisition of Government 

land. • • i i. « 

The Act does not contemplate acquisition of 
any interest belonging to Government but only of 
such interests as do not belong to Government. 
( Wallis . J.) Deputy Collector, Calicut Division 
v. Aiyavu Pillay. 9 I. C. 341=9 M. L. T. 272. 

Timber — Bamboos . 

By the custom of the country bamboos are used 
in the building and repairing of houses and there- 
fore fall within the definition of timber. (Das and 
Ross % JJ.) Maharaja Sir Ram bsh war Singh 
Bahadur v. Basudev Sinoh. * 3 P. L. T. 90= 

1923 P-95. 

THE LAND ACQUISITION ACT, 1894. 

(I of 1894.) 

Statute Index. 

Acquisition Ss. 4 — 17 (Part II). 

Acquisition of land at cost of company S. 50. 
Acquisition of land at cost of local authority S. 50. 
Acquisition of land Collector to take order for S. 7. 
Acquisition of land for companiesSs.38 — 45(Pt.VII.) 
Acquisition of part of building S. 49. 

Acquisition of part of house S. 49. 

Acquisition of whole land covering the part 
required S. 49 (2). 

Acts necessary to ascertain adaptation of land, 
S. 4 (2). 

Adjournment of enquiry S. 13. 

Agreement between Railway Co. and Secretary 
of State, proved how ? S. 44. 
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Agreement exempted from Stamp duty S. 51, 
Agreement, publication of S. 42. 

Agreements published under Land Acquisition 
Act, S. 2 (ii). 

Agreement with Secretary of State in Council S.4 1 . 
Amount of compensation, rules as to S. 25. 

Any improvements on the land after the declara- 
tion by Collector, S. 24 (vii). 

Appeals in proceedings before court S. 54. 
Applicant, Service of notice to S- 20 (a) 

Application to Collector for reference to court S. 18. 
Appointment of Officers under Land Acquisition 
Act S. 2 (ii). 

Apportionment, dispute 3S to S. 30. 

Apportionment of compensation Ss. 29, 30 (Part IV) 
Appoc tionment, particulars of, to be specified S. 29. 
Arable land, possession of in urgent cases S. 17 (i). 
Authorisation of officers under Land Acquisition 
Act S. 2 (ii). 

Award by Collector S. II. 

Award by Collector when to be final S. 12. 

Award, exempted from 9tamp duty S. 51. 

Awards, forms of S. 2<>. 

Boring into subsoil S. 4 (2). 

Civil Procedure Code to apply to proceedings 
before court S. 5 (3). 

Collector, award by S. 11. 

Collector, costs by S. 27 *2). 

Collector, defined S. 3 (c). 

Collector, Enquiry by S. 1 1 . 

Collector’s award, notice of S. 12 (2). 

Collector's award when to be final S. 12. 

Collector, service of notice to S. 20 (c). 

Collector’s Statement to the Court S. 19. 

Collector to pay interest on excess compensation 
S. 28. 

Collector to refer to Courts on difference of 
compensation S. 35 (3). 

Collector to take order for land acquisition S. 7. . . 
Commencement of Act S. 1 (3). 

Commencement of proceedings uadcr Land 
Acquisition Act S. 2 (ii). 

Committees for idiots, entitled to act S. 3 (g). 
Committees for lunatics, entitled to act S. 3 (g). 
Companies, acquisition of land for Ss.38-45 (PtTvil). 
Companies* .Government bound to provide land 
for S. 43. 

Company*: acquisition of land at cost of S. 50. 

Company, declaration that land required f or S 6 

Company, defined S. 3 (e),. 

Company to be authorized to enter S. 38. 

Company to be authorized to survey S. 38. 
Compensation, apportionment of Ss. 29-30 (Pt. IV) 
Compensation by another land S. 31 (3). 

Compensation hy remission of land revenue on 
other lands S. 31 (3). 

Compensation Collector to pay interest on excess 

Compensation deposited in court for want of 
better man.tq alienate S. 31 (2). ‘ 

receipt s'°3l d 2 Cposilea in court °n refusal of 

C 3^r ( 3? r Stan,liDg cr °P 4 in ■«“* urgent 

Compensation, matters in determining S. 23. 
compensation, matters to be neglected in deter- 
mining S; 24, : , 

Compensation on incomplete acquisition S.U8. 
compensation on restoration S. 86. 

^2jS5&& V(“ ee incid “ tal •« 

• * • I 


! Condition of land, difference as to S. 37. 
Construing of any enactment referring to Land 
Acquisition Act S. 2 (iii). 

Construing of document referring to Land Acquisi- 
tion Act S. 2 (iii). 

Copy of Local Govt’s. Order instead of declaration 
to the person interested S. 49 (3). 

* Costs S. 27. 

■ Costs by Collector S. 27 (2). 

Court, Code of Civil Procedure to apply to pro- 
ceedings before S. 53. 

Court, defined S. 3 (d). 

Court, proceedings to be in S. 22. 

Court, reference to, by one not accepting reward, 
S. 18. 

Damage by diminution of profits of tend between 
publication and possession time S. 23 (i). 
Damage by severance with his other land S. 23 (i). 
Damage consequent on the intended use of the 
land S. 24 (iv>. 

j Damage in earnings S. 23 (i). 

Damage, nonsuitablc against private person to be 
neglected S. 24 (iii). 

Damage of standing crop to be considered S. 23 (l). 
Damage, payment for S. 5. 

Declaration of intended acquisition Ss.* 5 II, (Pt. 11). 
Declaration that, land required for comrany S. 6. 
Declaration that land required for public purpose 
S. 6. • i 

Degree of urgency to be neglected S. 24 (i). 

Deposit of award in court for want of competent 
man to alienate S. 31 (2). 

Deposit of award in court, on refusal of receipt 
S. 31(2). * 

Deposit of payment in court S. 31. 

Difference as to condition of land S. 37. 

Digging into subsoil S. 4 (2). 

Dispute about apportionment S. 30. 

Documents, power to enforce production of S. 14 
Enquiry, adjournment of S. 13. 

Enquiry by Collector S. 11. 

Enquiry, Previous S. 40. 

Entering on land in locality S. 4 (2). 

Entitled to act, committees for idiots. S. 3 (g). 
Entitled to act, committees for lunatics S. 3 (g). 
Entitled to act, guardians of minors S. 3 (g). 
Entitled to act, managers for idiots S. 3 (g)[ 
Entitled to act, managers for lunatics S. 3 (g). 
Entitled to act, married woman S. 3 (g). 

Entitled to act/ trustees S. 3 (g). 

Execution of agreement with Local Government 
necessary S. 39. 

Exemption for fees S. 57. 

Exemption for stamp duty S. 51- 
Extent of the Act S. 1 (2). 

Forms of awards $ 26. 

Government at liberty to withdraw except in 
S. 36, S. 48. 

Government bound to provide land for com- 
panics S. 43. 

Guardians, minors, entitled to act S. 3 (g). 

How agreement between Railway Company and 
Secretary of State proved S. 44. 

Interest, payment of S. 34. 

interests, power to require and enforce statements 
about S. 10. 

Investigation, Preliminary Ss. 4— 6 (Part 11). 
Investment of money deposited in other cases S $8 
Investment of money for land of persons incomDe- 
tent to alienate S. 32. 

Investment of money in approved 
S. 32 (b). 


KCur^tln 
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Investment of money in Government securities 
S. 32 (b). 

Investment of money in purchasing land under 
the same conditions S 32 (a). 

Land acquisition for companies Ss 38 — 45 (Pt. VII). 
Land acquisition, penalty for S. 46- 
Land, defined S. 3 (a). 

Land, difference as to condition of S. 37. 

Land, temporary occupation of Ss. 35 — 38 (Pt. VI), 
Land to be marked, measured and planned S. 8. 
Local authority, acquisition of land at cost of 
S. 50. 

Local Government, execution of agreement with, 
necessary S. 39. 

Local Government, previous sanction of. necessary 
S. 39. 

Magistrate to enforce surrender S. 47. 

Managers for idiots, entitled to act S. 3(g). 
Managers for lunatics, entitled to act S. 3 (g). 
Marked, land to be S. 8. 

Market value of land at the date of publication to 
be considered S. 23. (1). 

Married woman entitled to act S. 3 (g). 

Matters in determining compensation S. 23. 
Matters to be considered S. 15. 

Matters to be neglected S. 15. 

Matters to be neglected while compensating S. 24. 
Measured, land to be S. 8- 
Miscellaneous Ss. 45—55 (Pt. VIII). 

Mode of service of notice S. 45. 

Names, power to require and enforce statements 
about S. 10. 

Notice of Collectors award S. 12 (2). 

Notice, service of S. 20. 

Notice to persons interested S. 9. 

Notice, to person to be sued for anything done 
under the Act S. 52. 

Notification, publication of preliminary S. 4. 
Obstruction to land acquisition, penalty for S. 46. 
Occupation of land, temporary Ss. 35 — 38 (Pt. VI). 
Officers* powers after publication of preliminary 
notification S. 4. 

Other cases, investment of money deposited in 

S. 33. 

Particulars of apportionment to be specified S. 29. 
Part of building, acquisition of S. 49. 

Part of house, acquisition of S. 49. 

Payment Ss. 31—34 (Part V.) 

Payment, deposit of, in court S. 31. 

Payment for damage S. 5. 

Payment of compensation in court S. 31. 

Payment of interests. 34. ^ • . 

Penalty for obstructing acquisition of land S. 4o. 
Permanent acquirement of land by Government on 
permanent unfitness of it S. 36 Proviso. 

Person interested, copy of Local Government s 
Order instead of declaration to S. 49 (3). 

Person interested, defined S. 3 (b). • 

Person’s disinclination to part with, to be 
neglected S. 24 (•*). 

Persons ‘ entitled to act } defined S. 3 (g). 

Persons interested in objection, service of notice 
to S. 20 (b). 

Persons interested, notice to S. 9. 

Planned, land to be S. 8. 

Possession by Railway Company in urgent cases 
S. 17(2). o 

Possession of arable land in urgent cases S. 17 (i). 
Possession of watte land in urgent cases S. 17 (t). 
Possession, power to take 5. 16. 

Possession, taking Ss. 16—18 (Pt. 11). 


Powers of officers after publication of preliminary 
notification S. 4. 

Powers, special in urgent cases S. 17. ! ' 

Power to enforce attendance of witnesses S. 14. 
Power to enforce production of documents S. 14. 
Power to enforce statements about interests S. 10. 
Power to enforce statements about names S. 10. 
Power to enter S. 36. 

Power to enter on agreement S. 36 (i). 

Power ;o enter on compensation S. 36 (i). 

Power to enter on reference to court S. 36 (i). 
Power to make rules S. 55. 

Power to require the statements about interest* 
S. 10. 

Power to require the statements about names 
S. 10. 

Power to summon attendance of witnesses S. 14. 
Power to take possession Ss. 16, 36. 

Preliminary Ss. 1—4 (Part I). 

Preliminary investigation Ss. 4—6 (Part II). 
Preliminary notification, publication of S. 4. 
Previous consent of Local Government necessary 
S. 39. 

Previous enquiry S. 40. 

Procedure about compensation on temporary 
occupation of arable land S. 33. 

Procedure as to compensation on temporary 
occupation of waste land S. 33. ^ t 

Proceedings before court, appeals in S. 54. 
Proceedings, restrictions on S. 21. 

Proceedings to be in open court S. 22. 

Production of Government printed copy to prove 
agreement between Railway Company and 
Secretary of State S. 44. 

Publication of agreement S. 42. 

Publication of preliminary notification S. 4. 
Publication of rules in Government Gazette 
S. 55 (31. . 

Public purpose, declaration that land required for 
S. 6. *• ‘ '* 

Public purpose, defined S. 3 (f). 

Railway Company, possession by, in urgent cases 
S. 17 (2). 

Reference to court and procedure Ss. 18—28 

(Part HI.) . ^ _ * 

Reference to court by one not accepting reward 

s. is. . ; ' 

Remission of' land revenue on another land, 
compensation by S. 31 (3). 

Restrictions on proceedings S. 2!. 

Rules about amount of compensation b. 25. 

Rules made under Land Acquisition Act S. 2 (u/. 
Rules, power to make S. 55. 

Statement of Collector to court S. 19. 

Secretary of State in Council, agreement with S.41. 
Section 2, repeal S. 2 (i). 

Service of notice S. 20. 

Service of notice by copy S. 45 (i). 

Service of notice, mode of S. 45. 

Service of notice on person S. 45 (2). 

Setting out boundary S. 4 (2). 

Special powers in urgent cases S. 17. 

Suits under the Act, after due notice S. 52. 
Surrender, magistrate to enforce S. 47. 

Surveying of land in particular locality S. 4 (2). 
Taking possession Ss. 16—18 (Part U). 

Temporary occupation of land Ss. 35 38 (Ft. vij. 
The Title of the Act S. 1 (i). 

Trustees, entitled to act S. 3 (g). 

Waste land, possession of, in urgent cases b. 1/ U/. 
Witnesses, power to enforce attendance of b. 14. 
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LAND ACQUISITION ACT (I OF 1891). 

—As amended by Calcutta Improvement 
Act, 8 . 32 — Investment in the purchase of other 
lands . 

Some lands having been acquired by the 
Improvement Trust a sum o l R?. 2,24,400 waa 
deposited with the President of the Improve- 
ment Tribunal. Tho trustees of the estate to 
whioh the land belooged applied for delivery of 
tho money to them ta erect building on the 
exempted portion. Held, that having regard 
to the definition of ' land 1 8. 32 includes the 
erection of building upon the land and heooo 
the trustees aro entitled to get the money for 
the purpose. (Chatlerjea and Netcbould, JJ.) 
In re GANBNDRA MULLICK 67 I.G. 18 « 

4 23Q.W.N. 897. 


One holding— One notice sufficient* 


The Land Acquieition Aot refers only to ono 
notice, one proceeding and one awa*d given, 
taken and made regarding one holding and one 
ownership. But there is no objection to 
separate proceedings In rcapeot ol separate 
holdings, ( Woodroffe and Walmsley , JJ.). 
R. 0. Sen u. Trustees fob Improvement 
of Calcutta. 64 1.0. 677 = 38 O.L J 809 


'Scope of-—N 3 vroviiion for refund . 

There Is nowhere a provision m the Aot em- 
powering the Court to order a person to refund 
the money awarded to him under the Aot. 
{Martmtau, J,) GOHAR 8ULTAN t>. ALI 

Mabamed. 631.0. 1-8 Lab. L.J. 421. 


S. a (a Land,' waning ol— Bun- 
galow In Cantonment limits. 

Under tbe Aot tbe Court can adjudioate on 
any question ol title to tbe land acquired or to 
apportion the amount ol oompeoeaiion for it 
m between the claimant and Government. Io 
tbeoaeoonaDd with euperatrnetnre in whioh 
the Government have an admitted or a disputed 
interest, it is open to tbe Government to 
acquire that property. t3hah, Ba % xcard and 
Cramp. JJ.) MANQAI1DA8 t>. TBE ASSIBTANT 
COLLECTOR OF PHANTIJ PBANT ABMBDA 

B4D - *5 Bom. 877-64 1 . 0 . flat- 

23 Bom. L.R. 11,. 


«... rS-JSLiS;.'-™- « 

-".‘."S “23 ? “t, 1° 

?Af I uif^ h0at i fch ^- ,and oanno * be acquired. 

SSSfftSSJ ?* 9 ***- JJ,) Da sabath 
baho v. Sbobetary of State. 33 I.o. 97, 


-S«. 8 (b) Hand 81-iV*m inferno. 

81 8 |6 . ) °j tha La na Acquisition 

?lnd M h !n PrM,0n p “ ,on interested” i n . 
olndes all persons olalming an interest in 

2r°“, ba on aooonnt of the 
acquisition of the land, a person mav h» 

* " S 

<•1.0. 771-UB»m L^, jot) 

Vol. Ill C, De— 94 


LAND ACQUISITION AOT (I oM8N), 8, 6. 

8. 3 (b) — " Person interested 

Meaning of . 

8. 3 l&j of Land Acquisition Act includes 
under 14 peraoo interested n a party to a valid 
agreement for purchase of land. ( Shadi Lai 
and Broadway, JJ.) CHHUTTAN Lal v MUL- 
CHAND. 18P.R 1917=37 1.0 822 = 

28P.W.R. 1917. 

S. 3 (d ) — * Court*— Additional District 

Judge— Power to dispose of reference— B.N W 
P • and Assam Civil Courts Act , 8. 8 (2j, * 

Ao Additional Distriot Judge is competent to 
dispose of references under the Land Acquisition 
Act made over to him for disposal by the Dis- 
trict Judge under B. 8 (2) of the Bengal N W. 
P. and Assam Civil Courts Act, 1987- (Teunon 
and Greaves, JJ.) JOQBSB CBaNDBa 
8ANYAL v, RA6IKAL SaQa. 50 1.0 690 


— — — S. 3 (fi— Public vurpost— Meaning of 
— Besuience for public officers . 

Power ol resumption lor publio purposes : fit 
To constitute a public purpose, ic taking land 
it ie not neoteeary that the land when taken 
should be made available to the publio at lares 
It is enough, if the object or aim of the 
acquisition, is one in whioh the oenoral 
interest of the community as opposed to the 
particular interests of individuals is directlv 
concerned, I2i The erection of residential 
quarters at moderate rentals tor Government 
offioers in a very orowded oily is ft "publio 
purpose* authorising the Government to 
resume certain lands which they had leased 
subjeot to the liability lor resumption for 
publio purposes. Tho Governmsut are primo 
facia good judges of what ie a publio purpose 
but not absolute judges. (Lord DurJdxn J ! 
Hamab \I FEBAMJEB t>. seobetaby' op 
STATE. 39 Bom. 278-42 I £ tfl 

13 A L J, 117-17 M.LT 7 tZ 
19 O.W.M. 80d = 17 Bom. L * inn 
28 L.W. 181 = 21 6 L.J 134 Z 

27 1.0. 26 — (1910) M.W.N, 603 (P o 7 

^^•oA 

tion° A*ot reia^fn7t7oL 0 ^ ) enL^o7 n lAr Q !h7 
case of acquisition of a highway USfi H k 

r,h° wi v h8 w^-ss^tS: 

to them. (Pweounf floi dano.) Munioipa? 
COBPOBATION p. GBEAT INDIAN PBNINSm a 

Railway Co. 4i b. 291 -ai m l t 
19 Bom. L.R. 48 -18 A.i. j 
(1917J M W M. 83-21 O.W N. 4J7Z 
25 O.L.J, 209—88 1.0 928 — 

s n . . 840 (P.O.), 

Finality!* 6 ~ I) ‘ ela ' al ”* of public purpose- 

The language of 8. 6 of the Land Aconioit- 
Aot is perleotly plain and clearly bartthe Oonrt 
from enquiring into the question whrthar tk 
purpose for which land in respect of whfoh^ 

ST™ 0P “Jr.'S?, 
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LAND ACQUISITION ACT (I of 1891), S. 6. 

— Ss. 6 and 9 — Declaration — Notice — 
No action taken— Suit for ejectment . 

Id a land acquisition case the necessary 
declaration under 8. 6 of the Land Acquisition 
Aot was duly made and published and the 
public notioe under 8. 9, Ols. (I) and (2) was 
also duly published and the plaintiff reoeived 
notice of the proceedings as required by Ols. (3) 
and (4) of 8. 9 of the Act in reasonable 
time to allow him time to take any action he 
deemed proper. He appeared and asked for a 
reference under 8. 18 but afterwards he 

brought a suit for possession. Held, that the 
defts. had acquired title to the land in euit 
according to Land Acquisition Aot and oannot 
be ejected. ( Piggott and Lindsay , JJ.) 8HAH- 
JAHAN BEGUM V. SECRETARY OF BTATE 

36 I.Q. 269. 

8. 6 — 1 Public purpose' - Accommodation 

of Government officials and Government of 
India Act (21 and 22 Vic, C. 106). S. 39. 

In 1854 the E. I Company granted 99 years' 
lease to the deft, with a reservation of its 
resumption by the Government for a public 
purpose, viz., for building acoomm jdation for 
the Government officials in Bombay. Held, 
that the purpose was a public purpose within 
the meaning of the lease. As the term 
includes any objeot seouring ths good of the 
publio by seouring the efficiency of those 
offioials of the Grown on whose servioe the 
publio good materially depends. (It matters 
little that the Government will charge Ies9 rent 
than its letting value will yield in market. 
Chandavarkar and Heaton, JJ.) HamabaI 
v. Secretary of State. 12 1 0 871 = 

13 Bom. L.R. 1097. 


8. 6 (8)— Declaration is conclusive — 

Evidence Act, 8. 4. 

The effect of a declaration under 8. 6 (3) is 
only to make it conclusive that the land is 
required for a publio purpose. It does not 
debar a Court from enquiring into the validity 
of the steps leading to that declaration. 
( Greaves , J.) In re MANICK OHAND MAHATAB 
V. THE CORPORATION OF CALCUTTA AND 

The Calcutta Improvement Trust. 

66 1.0 600 s 48 Gal. 916. 


8b. 9 and 29 - Failure to claim com- 
pensation— Effect of— Interest, right to. 

Where a person omits to make a claim under 
8. 9 the Distriot Judge is justified in refusing 
to award anything more than the amount 
awarded by the Collector under 8. 25 of the 
Aot. Interest should ordinarily be allowed on 
compensation awarded. ( Tulball and Rafique . 
jj.) ramprasad v. Collector of ali 

GARH. 


8. 9 — Object of. 

The object of calling for objeotioDS under 
8.‘9 is to make a fair, reasonable and proper 
award based upon a proper aod fair inquiry 
and the fact of previous negotiations between 
tho olaimant and the Government is no 


LAND ACQUISITION AOT (I of 1894), 8. 9, 

ground for not putting forward a olaim. 

( Tudball and Rafique, JJ.) NARAIN DUTT v • 
SUPERINTENDENT OF DBHRA DUN. 

37 A. 69 = 26 I.G. 799 = 12 A.L.J. 1819. 

S. 9 — Notice — Non-service— Effect. 

Although a notioe under 8. 9 of the Land 
Acquisition Aot is imperative non-aervice of the 
notice is no* fatal to the proceedings if the 
party oomplaining has notioe of the same. 43 
Mad. 280. (Ohatterjee and Pearson , JJ.) 
Burn & Co., Ltd v. Secy, of State for 
India. 1923 Cal. 913. 

8a. 9. 11, 18— Compensation — Appor- 
tionment by Collector— Party dissatisfied— No 
right of suit. „ 

The Land Acquisition Aot oreates a speoial 
jurisdiction and provides a speoial remedy And 
ordinarily when jurisdiction has been conferred 
upon a speoial Court for the investigation of 
matters whioh may possibly be in controversy, 
suoh jurisdiction is exclusive. 10 C.W.N, 991 
Ref. I* is an established principle that where 
by an aot of the legislature powers are given to 
any person for a publio purpose from whioh an 
individual may reoeive injury if the mode of 
redressing the injury is pointed out by the 
statute the ordinary jurisdiction of the Civil 
Court is ousted and in the oase of injury the 
party oannot proceed by aotion. Where in a 
land acquisition oase a person is served with 
notioe under 8. 9 of the Land Acquisition Aot 
he is bound to apply for a reference under 8. 18 
if he is dissatisfied with the award and he 
oannot maintain a suit to vindicate his rights 
in the ordinary Civil Court. Similarly a person 
who was a party to the apportionment of the 
compensation oannot re-open the question by a 
regular suit. ( ChatUrjee and Panton, JJ.) 
8AIBESH OHANT>BA SaRKAR V. SIR BEJOY 
GHAND MAHATAP. 26 C.W N. 606 = 

1922 Cal. 4. 

8. 9 — Claim for damages— When can 

be made in Civil Court— Market value on date 
of acquisition. 

In a suit for enhancement of compensation 
toe land acquired by a publio body for a publio 
purpose, a olaim for damages does not lie in 
the Civil Court unless originally raised before 
the Colleotor The question of market value 
of land on the date of acquisition does not 
depend on the result of ihe acquisifion. 
(C/lfuis. J ) UMAR BAKSH V. SECRETARY 
OF BTATE. 46 I C. 906-149 P.W R. 1918. 

8b. 9 and 29 (2)— Omission to make 

claim within date fixed— Jurisdiction of Collec- 
tor to consider claim before award. 

In a land acquisition oaso the notioe issued 
by the Colleotor under 8. 9 of the Aot direoted 
the persons interested to appear and 6tate their 
objections on the 20th July, 1912. Plaintiff 
failed to appear on that date, but appeared on 
2lst August and filed written objections, whioh 
were considered by the Colleotor wh(xmade his 
award. Held, that the plaintiff oould not be 
said to have omitted to make a olaim pursuant 
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•LftHD ACQUISITION AOT (I of 1894), S. 9. 

to the notice given under 0. 9 merely because 
he did not make it by the date originally fixed 
in the notioe: aod that at any time before 
‘giving hie award the Colleotor had jurisdiction 
to deal with any olaim made to him under 
8. 9 (2) of the Aot. (Scott-SmifA and 8hadi 
Lai, JJ.) THE SECRETARY OF STATE V. 
BOHAN LAL. 60 P R. 1918-41 I.C. 883- 

76 P.W R. 1918. 

Sa. 9 and ti— Claimant- Government. 

Claimant in the Aot means claimant to 
compensation and does not inolude Government 
as the Government does not olaim compen- 
sation. (IfoUts, J.) DEPUTY COLLECTOR. 

Calicut division v. aiyavu pillay. 

9 M.L.T 272-9 I 0 341- 
(1911) 2 M.W.N. 387. 

Si. 9. 11 and 18 —Question of title 

between claimant and Government — Ref erence 
to District Judge not competent. 

If the Government olaims to be the owner of 
some land and notioe under 8. 9 is issued to 
that efieot any person olaiiniog an interest in 
the land oan assert the same and the Colleotor 
is bound to inquire into the extent of the 
interest under 8. 11 of the Aot. It be deoidoa 
dispute against the claimant, the question 
oannot form the subject of referenoe to the 
•Distriot Judge under 8. 18. Tbe olaimant 
must bring a separate suit in euob a case. 
(Daniels and L&te, A.J.Cs.,) •Mahammad 
Wajeeh «. Secretary of state. 

240.Q. 197-61 1 0. 93 |2)-8 0 L.J, 426. 

Si. 9 and 12 — Award not communica- 
ted to applicant— Effect^Limitation for filing 
objection . 

Ad award of the Colleotor not made in the 
presence of aod not oommunioated to the 
applicant is no award at all and the period of 
limitation for filing an objection to the award 
oan be computed only from the date when the 
award is made within the applicant's know- 
ledge. 93 1.0. 659. (Kanhaiya Lal t A.J G.) 
Habi Das Pal v. Municipal board, 
Lucknow. 22 I 0. 882-16 0,0 874. 


8* 9 13)— Omission to send notice — 

Effect. 

Where the Colleotor intentionally omits to 
give notioe to tho owuer of land, his proceed- 
ings cannot vest the land in Government but 
the proceedings are not invalid if the owner 
did not get tbe notioe by mere inadvertence. 
(Tudball and Abdur Raoof t JJ.) BEORETARY 
OF STATE V . QaMAR ALI. fll I.C 601- 

16 A.L J. 669. 

! 8 ;®« (3)—' To the same effect ' 

meaning of— Notsce -Time. 

The words ' to the same effeot ' in Cl. (8), 8. 9 
mean that in the aeoond notioe the eamo 
matters should bo inoluded as in the first and 
hence 16 days should bo allowed to the oooupier 
so as to enable him to make his objections. 

( [Richards , O.J, and Banerji , J.) Krishna 
^8ah v Collector of Bareilly. 

89 A. 835 — 40 I.C. 76-15 A L J. 480. 


LAND ACQUISITION ACT (I of 1894). 8. 11. 

Sa. 11, 12 — Award when becomes 

final — Filing of award — Acquiring officer 
duty of . 

Per Macltcd , J. (Sha/i, J. contra):— The 
mere signing of an award by an acquiring 
officer does not amount to the making of an 
award within 8. 11 of the Aot and has no 
binding effect where the officer himself does 
not intend tbe dooument to be final. To make 
it binding on Government it must be filed 
under 8. 19. Per Shah , J. — The filing is only 
a ministerial aot and doe9 not affect the 
conclusive nature of tbe award made under 
S. 11. The Act gives the officer wide discretion 
as to tbe scope of the inquiry but it requires 
him to m+ke an award as to the matters men- 
tioned in 8. 11 and to have regard to 8s. 23 
and 24 in determining tbe amount of compensa- 
tion. ( Ma:leod t O.J. and 8hah. J.) PADAMSl 
Narayan v. The Collector of Thana. 

23 Bom. L R. 779 = 1922 B. 161. 

Ss. 11, 12— Award, is final only when 

filed . 

An award iu land acquisition proceedings 
becomes final only when filed uoder 8. 12 of 
the Act. Before such filing it is open to the 
Colleotor to destroy the one whioh he has 
already signed and to substitute another in its 
plaoe. ( Macleod . 0 J. and Beiton % J.) 
Kooverbai Borahji v. The assistant 
Collector Surat. 69 I c. 429 « 

22 Bom. L.R. 1186. 


inquiry— Fowers and duties of 
Collector and Court. 

The Colleotor has power under 8 11 to in- 
quire into the value of the laud and into the 
respeotivo interests of the persons claiming tho 
compensation and after awarding a sum for 
compensation, he has to apportion tbe compen- 
sation amoDg all tbe persons known or believed 
to bo interested in the land of whom or whose 
olaims he hasinformation. What the Colleotor 
and the Court have to do is to apportion tho 
eum awarded amongst the persons interested as 
.ar as possible in proportion to the value of their 
interest. The market value of an interest if 
ascmaioable, may afford some guide towards 
asoortaming ihe amount to be apportioned in 
respeot of that interest but that oan only bo 
considered in relation to tho total sum awarded 
as compensation. (Macleod. J.) In re Pestonje 
Jehangir Hobmuisji. 37 Bom. 79- 

15 1.0. 771-14 Bom. L R. 807. 


8s. It 

compensation— No 
lord's right . 


and 29— Apportionment 0 f 
abatement of rent— Land- 


VYhen there is no abatement of rent bv the 

»^5 0t fu t0 ii he P a,nid . ar in aspect of the land 
within the Palm aoquired by the commissioner, 
the landlord is entitled to no portion of the 
compensation, r Brtlt and Sharf-ud-din JJ t 
Raja Ram Ranjan Chakravab™ term- 

WABI LAt, MITTEB. 1 7 I q 

18 C.L.J. an. 
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LAND ACQUISITION ACT (I of 1894), S. 11. 

S. 11— Government claiming ownership 

—Duty ot Collector . 

When Government claiming to be owner 
seeks to acquire the interests of other persons 
and such persons deny the title of Government, 
the Colleotor should determine whether they 
are owners or are only entitled to the limited 
interest admitted by Government to belong to 
them. (Wallis, J.» DEPUTY COLLECTOR OF 
Calicut Division v. aiyavu Pillay. 

9M.L.T. 272 = 9 1.0. 341 = 
(1911; 2M.W.N. 367. 

8i. 11 and 12 — Compensation— Rival 

claimants— Per son in possession lor 12 years 
collateral heir ot last male owner . 

A person in possession of land without 
paying rent for over 12 years prior to the 
compulsory acquisition by the Government has 
the right to receive compensation in preference 
to a collateral heir ol the last male owner. 
(Chapman and Aikinscn , JJ.) RAJBANS 
Bahay v. Mahabib Prasad. 

20 C.W.N. 828 = 1 P.L J. 238 -37 I.C. 401 = 

3 P L.W. 402. 


S. 11 (II)— Compensation, principle of 

awarding— Probable future use. 

An owner can have tho price of the land fixed 
with reference to its situation and the probable 
use. it is likely to be put to in the near future. 
21 P.R. 1905; 133 P.L.R. 1905, foil. (Rattigan 
and Bcadon % JJ.) Secretary OF State 
fob India v . Nanak. 61 P.W.R. 1916 = 

35 I.C. 283 = 126 P.L R. 1916. 

Ss. 11 (HI) and 23-Compensafton— 

Meaning of. 

The compensation to be allowed under 
8. 11 (ii) of the Aot means tho total amount of 
compensation awardable for the land including 
all the considerations mentioned in 8. 23 of the 
Aot. ( Abdur Rahim and Sundara Aiyar , JJ.) 
Gangadhab sastbi v. Deputy Collector 
OF Madras 2 J M.L.J. 379 — 11 M L T. 827 = 
14 1.0. 270 = (1912) M.W.N. 712. 


8. 11 (ill)— Apportionment of Compensa- 


tion-Landlord and tenant . 

When the State acquires the laud of a tenant 
and awards compensation, it must be appor- 
tioned on the hypothetical basis between the 
landlord and the tenant according to their 
present interests in it. (Mookerjee, A.O.J. and 
Palren, J) NayaN MANJUBI DAS! v . 

HBUILAL DOTT. 32 0 L J137. 

-S. 12— Special Collector— Inter lerenc* 


with award of- 

The Local Government has the power to 
appoint the special Collector ; but once 
appointed, it has no power to interfere with Me 
award or aek him to substitute a smaller 
amount. [Batchelor and Heaton, JJ.) DOSA- 
bSL BEZAN1I motivaja- . THE Special 
OFFICES. 36 B 


LAND ACQUISITION ACT (I of IBM). S. 18.— 
Grounds. 


Ss. 12 and 18 — Recovery of value or 

land—8uii , for , if lies . 

A separate suit for the recovery of the value 
of the laud acquired is not maintainable. The 
only remedy of a person dissatisfied with the 
award of the Colleotor is to call on the Collec- 
tor to refer the matter to the Civil Court under 
S. 18 of the Aot. (Fletcher and Walmsley. JJ.) 
Jogesh Chandra Roy v Secretary of 
State. 48 I 0. 702 = 29 G.L.J. 53. 


8s 12 (1) and ( 2 , and S. 33— Service 

of notice— Receiver of Estate. 

Notice under 8. 12 (2) of the L.A. Act is not 
properly eerved on the Manager of the Office of 
the Receiver of an estate in the abstuce of the 
Receiver. The notice must bave been eerved in 
the way provided by 8. 45 '3) tf the Aot* 
QutZ'e.— Whether the provisions of the C.P.O. 
89 to service of summons apply to the Land* 
Acquisition Act by reason of 8. 69 of the Aot. 
(Wallis, C J. and Kumar aswmai Sastri , J.l 
Papamma Rao Garu v. Revenue Divi- 
sional Officer. 33 M L J. 472 = 

(1917) M.W.N. 878 = 8 L.W. 499- 
42 I.C. 236 = 24 M L T. 471. 

S. 18— Incumbrance— Right of passage 9 

The acquisition of land under 8. 16 of Aot I 
of lb94, vests the land in the Government free 
of all M inoumbranoes ” wbioh includes a right 
of passage to the publio. (Vtsccunt Haldane , J.) 
Ml NfCIPAL CORPORATION V. GREAT INDIAN 
PENINSULAR RY. CO. . 41 B 291 = 

21 M L T. 1 = 19 Bom L. R. 48 = 
IB A.L J. 63 = (1917) M.W.N. 83 = 
21 O W N. 447 = 25 0.L J. 209 = 38 1.0. 923 = 

43 I. A. 310 (P.O.). 


8s. 16, 9 (3) and 43— Making of 

oard— Vests the properly in Government. 
Under 8 16 the making of an award and 
kmg possession of the laod by the Colleotor 
st the properly aosolutely in the Govt, and 
en if notice is not served on the oooupier of 
ie land in acoordanoe with 6s. 9 (3; aod 45 
vard or subsequent prooeediDga does not 
scome void nor does it prevent the vesting of 
operty in tho Government. 30 Cal. 676, 
oil. 34 Cal. 470 and 39 Mad. 494. 
taktwcll and Odgers , JJ.) KASTUBI PILLAI 
MUNICIPAL COUNCIL. ERODE. 

37 M L J. 616 = 26 M L T. 268 = 


8. 18. 


GROUND8. 

LIMITATION. 

OMISSION TO CLAIM. 

REVISION OF PROCEEDINGS UNDER. 
RIGHT TO REFRBENCE. 

SCOPE OF. 

Miscellaneous. 

Grounds. 

8. 18 —Grounds, if should be stated in 


There is nothing in the Land Acquisition Aot 
whioh requires a claimant to etate the grounds 
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(LIND ACQUISITION 40T (I of 1891), 8. 18 
— Grounds. 

io detail upon whioh in applying lor a reference 
'Under 8. 18 of the Land Acquisition Act he 
olaims a larger Ram than that awarded by the 
Collector. {Choudhury and Cuming, JJ.) 
Mahananda pal v. The sbobetary of 
State fob India. 9(1 c. 631“ 

24 O.W N. 718. 

8, 18— Grounds. 

Where the owner states “ I object to the 
award of the Oolleotor and I wieh a reference 
to be made to the Court ” and then adda that 
the compensation paid for the different classes 
of land and wells and other buildings is low, 
he does give grounds, for the reference within 
tho meaning of 8 18 (9j. f Johnstone . C.J.) 
Secbetary of State for India v Jiwan 
BAKSH. 87 P R. 1916 = 73 P.L R. 1917 = 
36 1.0.213=180 P.W.R. 1918. 

Limitation. 

S. 18, Sub-8, (2), Cl, (b)-Limifafiou 

-^Reference beyond 6 moiyths of order . 

The reference within 6 months of the date of 
the award is within time under 8. 18 *2) (b) 
of the Land Acquisition Aot. (Chatterju and 

J Wtwbould, JJ.j Mahendba Chandra Datt\ 
O. ABBOY CHABAN 8 ARM A. 40 1 0. 339. 

Ss, 18 and 19 — Limitation — Petition 

to Collector lor review —Limitation— Jurisdic- 
tion, 

Where there wa9 no proper application to the 
Collector for review of the award, and even the 
petitions were dismissed as timo-barred and 
wae not referred to the Divisional Judge under 
8. 18 the Utter has no jurisdiction to deal 
with the petition. No extension of time is 
allowable .on the ground of minority under 
8. 18 of tho Aot. (Rnffipan ond Beadon , JJ.) 
■SECRETARY OF STATE V. HAKIM. 

64 P R. 1914 = 241 P.L.R. 1914- 
2BI.0. 416-158 P.W.R. 1914. 


LAND ACQUISITION AOT fl of i894), 8. 18 
— Omission to claim, 

8. 18 (2) (b) — Limitation -Starting 

point— Collector’s award — When complete . 

The actual payment of the compensation is 
not part of the Collector's award wbioh laoorn- 
plete as soon as the Oolleotor apportions the 
amount of the compensation between the 
parties. (Shah Din. J.) MIRAN BAKHSH s* 
FEROZE DIN. 17 I.G. 898 = 232 P.L R. 1912. 

8.18 (2) (b)— Limitation— Collector's 

award— When becomes compile. 

A Collector's award under the Act beoomes 
complete on the very day on whioh it is made, 
not when it is afterwards directed to be paid to 
the olaimant, so that an application to the 
Collector to make a reference to the Court 
uoder 8. 18 would be barred if brought more 
than six months after the date of the award. 

I Shah Din , J.) Miran Baksh v Feroze Din. 

14 1.0.337 = 203 P.W.R. 1912. 

7-8. 18— Limitation — Exclusion 0 / time 

in getting copy of award . 

Where the award of a Oolleotor is made in 
the presence of the oiaimant, the olaimant if 
dissatisfied therewith, c-innot exolude the time 
spent in obtaining a copy of the award frqm 
the period of six weeks, prescribed by 8 18. 
The real party to tho proceeding in a land 
acquisition case is not the Oolleotor but the 
Government. A Collector's authority to make 
a refereooe as the Agent of Government is 
restricted by 8. 18. A Collector therefore 
cannot make a refereooe on a time-barred 
application and if he does so, his notion is 
illegal and does not bind the Government. No 
waiver on the part of a Oolleotor oan atone for 
a failure of the olaimant in fulfilling the statu- 
tory conditions before his right to require the 
Oolleotor to make a refereooe can oome into 
existence. (Skinner, A J.C.) COLLECTOR OF 
AKOLA V. ANAND RAO. 11 1.0. 690- 

7 N.L.R. 88. 


7 Si. 18 and 19 —Limitat ion— 06/e 

tfionsonpround 0/— If Collector can waive - 
Diamine! on ground of— Appeal 

Where an application for refereooe made t 
•the Oolleotor was time-barred but the Oolleotc 
nevertheless made refereooe and the Court hel 
•that the application wae time barred nunc 
• proviso (01 of 8. 18 the order of dismissal is nc 
appealable under 8. 64 of the Aot. An awar 
by * h ® Oo'leotor as Land Aoquisitio 
Uffioer, satisfies the requirements of the law a 
regards signature and official designation.- fc 
the purposes of this Aot. It is not open to 
CoUeotor to waive, tho abjeotion ot limitatio 

tion to a Oolleotor lor reference could not torn 
the basis of tetjrenoa undei) Be. r 18 and IB, in 

2nd v b "A tid by tim# < Rail IgA. 

and Scoit-Smtlh, JJ.) Gholam Uohyuddh 
■V. SECRETARY OP STATE. 4B P.B. 1914. 

. M8 P.L R. 1911-3* l.c 879- 

1I9P.SK. 1814 


Omission to Olalm. 

S. 18 — Omission to claim— Failure of 

landlord to demand referen a— Tenant obtaining 
extra— Righte o/ party, 

Where on acquisition of land by the Govern- 
ment tho landlord is satiaSed with the award 
ol the Oolleotor, but the tenant gets a reference 
made under 8. 18 and then obtains some com- 
pensation for himself, ths landlord onnnot 
olaim the same. (Mookerjee and Ntwbould, 
JJ.) MAHABAJA BASI Kanta ACH'RYA o. 
Abdob Rahman Barkar. 88 O L J. 365- 

1924 Oal. 168. 

— S«. IB and 31 (9)— Omission to press 

ciuim— Subsequent Cioil suit. 

A person, who though a party to a refereooe 
did not press hie olaim to any part of the com- 
pensation, is not entitled to reopen the question 
by a Civil suit. 10 O.W.N. 991, Foil. < Bolmwood 
and Imam, JJ.) Banjit Sinha o. Bajjad 
AHUAD. 39 1.0. 999. 
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LAND ACQUISITION ACT (I of 1894), 8. 18 
— Omission to claim. 

8. 18— Omission to press claim — 

Whether objector c an raise a question not refer - 
red to Civil Court . 

In a land acquisition case, no question for 
whioh the objector has not asked the Colleotor 
to make a reference to the Civil Court, under 
B. 18 of the Aot oan be mooted. ( Johnstone 
and Chtvis , JJ.) anwar ali v. Rani Qabup. 

180 PLR. 1914 = 24 1 0. 903 = 
81 P.WR. 1914. 

— S. 18 — Omission to press claim— Effect 

— Pica off ecting compensation . 

A Civil Court is justified in ignoring a circum- 
stance which might afloat compensation, if it 
was not put forward before the Land Acquisi- 
tion Officer. (Lindsay, J.C. and Stuart . 
A.J.C.) 8a jj ad ali Khan v. Secretary 
OF 8TATE. 28 1.0. 782= 17 O.O. 284. 

Revision of Proceedings under. 

8. 18— Revision of proceedings wider. 

Collector’s refusal to make reference to the 
High Court as regards apportionment of com- 
pensation is not within the power of High 
Court to interfere in revision (A/adflod, O.J. 
and Crump, J.) Balkbisbna Daji Gupta 
v. The Collector, Bombay suburban. 

28 Bom. L.R. 398-47 B. 699 = 

1923 Bom. 290. 

8. 18 —Revision of proceedings under 

— Grounds . 

The Colleotor making a reference or refusing 
to make a reference under 8. 18 of the Land 
Acquisition Aot aots judicially and hie proceed- 
ings are therefore eubjeot to revision by the 
Chief Court. ( Johnstone , C J.) 8ECRETARY 
OF 8TATE FOR INDIA V. JlVAN BaKHSH. 

67 P.R. 1916 = 180 P.W R. 1918 = 
36 I.C. 213 = 73 PLR. 1917. 

— — 8. 18— Revision of proceedings under 
— " Collector not a Civil Court when acting 
under S. 18. ” 

A Collector acting under 8. 18 of Land 
Acquisition Aot is not a Civil Court and no 
revision lies to the Chief Court against his 
order refusing an application to refer the 
matter of the award for the determination of 
the Court. (Ratligan and Chtvis, JJ.) HAF1- 
UDDIN V. SECRETARY OF STATE FOR INDIA. 

66 P.R. 1918 = 31 10. 76 = 
144 P.W R. 1915. 

8s. 18 and 19 -Revision of proceed- 
ings under — C. P. Code , S. 116— Sp. Rel» 
Act. S. 46. 

ProoeediDgs under the Land Acquisition Aet 
aro only administrative and not judicial so far 
as the matter does not go to the Land Acquisi- 
tion Judge. The Laud Acquisition Colleotor 
exeroising hie power under Be. 18 and 19 of 
the Acquisition Act is not a Court and is evi- 
dently not subordinate to High Court under 
B. 116 of the Or. P.O. and is not amenable to 
the revisional jurisdiction of the High Court, 


LAND ACQUISITION AOT (I of 1894), B. 18 

—Right to reference# 

But a mandamus may be issued io a proper 
o*88 direoting him to do a particular aot.. 
(Abdur Rahim , Offg . O.J. and 8eshagiri A it or , 
J.) MESSRS BEST & CO., LTD. V. THE* 
Deputy Collector of Madras. 

20 M.L.T. 388 = (1916) 2 II W.N. 348 = 

36 1.0. 621 = 4 L.W. 685.- 

8. 18— Revision of proceedings under 

Order of the Collector under S. 18, Cl. (1). 

A Colleotor in rejeoting an application under 
8. 18, Clause (1) , acts judicially and his order is 
subjeot to revision by the High Court. (Kan- 
haiya Lal % A. J. C.) Hari Das Pal v . 
Municipal Boards, Lucknow, 

22 I.C. 652 = 16 0 0. 374. 

Right to Reference. 

8s. 18 and 81 ( 2 )— Right to reference 

— Non-aaducmg of evidence— Compensation — 
Payment to some claimants — Rs/erence at 
instance of others— Award of additional amount 
to letter — Refueal bv former to refund— 8uit 
for refund — City of Bomoay Improvement Trust 
Act , S. 46 (11). 

The plaintiff was the lessor of a piece of land 
which was later on acquired by the City of 
Bombay Improvement Trust. In the com- 
pensation proceedings before the Speoial Col- 
lector the plaintiff was silent, and the amount 
of compensation was amicably settled between 
the Improvement Trust and the lessees. The 
amount was apportioned among the lessees, 
the lessor, the mortgagee of the lessor and tbo 
Municipal Commissioner. Tbe lessees and the 
mortgagee, received tbeir amounts from the 
Colleotor ; tbe plaintiff not eatitfled with the 
amount given to him, applied to the Colleotor 
to make an apportionment reference under 
8. 19 to tbe Tribunal of Appeal. On reference 
the plaintiff was deolared entitled to a certain 
sum out of the moneys received by the lessees ; 
bat tbe Tribunal oould not make an order of 
refund against the lessees. Therefore the 
plaintiff filed the present suit for the amount. 
Held , (1) that the plaintiff has not aooepted 
the award by not adducing any evidenoo 
before the Colleotor and by his mortgagee 
accepting tbe sum given to him ; (2) that he 
need not deposit the amount in Court to entitle- 
him to make a referenoo by tho Colleotor under 
8. 18 and that the Tribunal of Appeal oould 
entertain the reference ; (3) that the suit wae- 
not premature although the plaintiff did not 
appeal under 8. 48 (11) of the City of Bombay. 
Improvement Trust Aot, 1898 ; and (4) that 
the Court oould entertain the suit by its 
inherent powers. (Kajiji, J.) GanGadas t>. 
HAJI ALI. 42 Bom. 64=36 1.0. 433=- 

18 Bom. L. R, 826. 

8. 18— Right to reference— Compen- 
sation paid out— Inherent power of Court to 
recall. 

The jurisdiction- of the Court to entortain 
the referenoe is not ousted though the compen- 
sation money awarded by the Collector ha*. 



1501 


CIVIL DIGEST, 1911 — 1923. 


1502 


LAND ACQUISITION ACT (I of 1894), 8. 18 
—Right to reference. 

been paid out. The Oonct has inherent power 
to reca'l the money improperly paid out. 11 
C. L. J. 633 ; 32 n. 921 : 36 C. 1104, Ref. 
{Hooker jee and Beachcroft. JJ.) JOGESH 
Chandra Rai v. Yakub ali. 21, 1.0. ill = 

17 O.W.N. 1087. 

— 8. 18 - Right to reference— Non-giving 
cf t vioence— IJ tokes cwa%right* 

Proceedings under Part III amount to a new 
inquiry by the Distriot Judge and not an 
appeal. Not giving evidenoe does not preclude 
a party from asking the Court to modify the 
award of the Collector although the faot should 
he taken into consideration in disturbing the 
award. Quaere Can a Distriot Judge as the 
Collector revise his award after reference to 
him under S. 30. (White, C.J. and Spencer ,3.) 
Bommadrvaba Venkata v. Atmori 
SUBBARAYUDU. 36 Mad. 393 = 

23 M.L.J. 17 = 10 U.L T. 349 = 
12 1 0 4S6=> (1911j 2 M.W.N. 401. 

— * — Sa. 18 and 31 — Right to reference— 
Money taken out 6p opposite party if affects — 
Duty of Collector and District Judge- 

The right of a person to have a reference 
under ft. 18 of {he Land Acquisition Aot is not 
afleoted by the opposite party having taken 
out the money from the Colleotoraie behind his 
back The proviso to 8ub-8. 2 of 8. 91 olearly 
provides for suoh an emergency and mskee the 
person who may have received the whole or any 
part of any compensation under the Aot to pay 
the same to the person lawfully entitled there- 
to. Bub-section 2 of section 31 requires that 
the Colleotor shall when making reference 
under 8. 18 and when the parties to the ao- 
quisition do not receive the amount tendered 
by him, deposit the amount of compensation 
in the Oonct to which reference is submitted. 
The Oolleotor should not pormit the money to 
be withdrawn before the expiry of tho term 
fixed by 8. 18 for objeoting to the award and 
applying for reference. The Distriot Judge 
has a right to demand the deposit of the money 
in Court when the reference ie made and to 
insist upon its being done before disposing of 
the reference so that the money would be ready 
for payment forthwith in pursuaooo of the 
decree passed by him. 96 O. 1104, Ref. 
[Jtoala Prasad and Bass, JJ.) RAHMIT t>. 
MAHADEO. 1 Pat. L.T. 143 - 

2 U.P.LR, (Pat.) 43-66 1,0. 128- 

1920 Pat, 129. 


Scope of. 

<7, * 8 > 82 ®ud Si— Scop# of— Nats 

of proceedings under- Area of land- Extent 
compensation— Decision on— Award— Appeal 
Title to compensation money— Disputes— De 
sion not an award. 

Under the Land Acquisition Aot there t 
4v?o perfectly separate and dietlnot forma 


LAND ACQUISITION ACT (1 of 1891), S. IS 
— Soope of 

procedure contemplated. The first is that 
necessary for fixiog the amount of compensa- 
tion and this is an award from wbioh a limited 
right of appeal to the High Court i« given by 
8. 54 of the Land Acqo. Aot. The second is 
when a question of title arises between con- 
flicting olaimants as regards the title to 
the oompeD8ation money in Court. When the 
Collector cn such dispute arising between the 
parties places the money under the control of 
the Court and the parties proceed to litigate 
their tight to the money, the decision of the 
Court on such dispute ie a decree and is appeal- 
able to the High Court and the Privy Ccunoil. 
It is in no eeDse an award and the restriction on 
the right of appeal imposed by 8. 54 does not 
govern the oase. 40 C. 21 {P.C.J, diet. ; 23 Cal. 
626 ; 17 O.W.N. 936, disapproved. ( Lord 
BuckmasUr). RA MACH AN DBA RAO V. RAMA- 
OHANDRA RAO. 

48 Mad. 320 = 43 M.L J. 78 = 
26 Boro. L. R. 963=16 L.W. 1 = 
(1922) M.W.N. 359 = 20 A L J, 684- 
88 G L.J 343 = L.R. 3 (P.O.) 188 = 
26 C.W N. 713 = 80 M.L.T. 104 = 
49 I. A. 129 = 1922 P.O. 80 «P.C .)> 

S. 18— Scope of— Administrative pro- 
ceeding . 

Proceedings under the Act resulting in an 
award are merely administrative and not judi- 
cial and the decision therein binds the 
Collector only. If the owner desires a judioiai 
ascertainment of the value of hip property 
he can ask the Oolleotor to do it according 
to 8 18. iTudbaH and Abdul Raoot% JJ.) 
SECRETARY OF STATE V. QAMAR A LI. 

51 1.0. 601 = 16 A L.J. 669. 

Si. 18 and 20— Scops of— Duty of 

Judge to constdtr question of compensation in 
entirety . 

A oase referred under 8. 16 of the Land 
Acquisition Aot. is subject to the limitation 
contained in 8. 26 of the Aot and not morely 
any particular objeotion and the Distriot 
Judge has power and is bound, to consider 
the question of the compensation awarded 
in its entirety. 22 M.L.J. 379, foil, ; 38 
Oal. 239, dies. (8hadi Lai and Broadway, 
JJ.) ZlA-UD DIN v . The Becretary of 
State for India. 64 i.o. 920- 

68 P.W.R. 1921. 

Si, 18 and 80— Scope of— Reference 

under St. 16 and SO— Distinction. 

A reference nnder B. 30 is made solely on the 
question of title by the Acquisition Offloer of 
hia own motion whilst the refereuoe under 
6. 16 is made in tne application of pueon 
interested in the compensation money and the 
reference in this oase must be regarded as one 
made nnder 8. 18. The oase wae governed by 
Si. 81 U) and 88 of the Aot and not by 8. 82. 
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LAND ACQUISITION ACT (I of 1801), 8. 18 
— Scope of 

( Shadi Lai and Le Rossignol , JJ.) HAZUBA 
Singh v. Sundab Singh. 33 I.C. 889 = 

97 P R. 1919. 

— S. 18— Scope ot— Omission to press 

claim— Other remedies barred . 

RefereDco to Civil Court under the Aot is 
the only remedy of the owcers or claimants. 

< Robertson and Beadon, JJ.) AMOLAK Shah 
v. CHABAN Das. 16P.WR 1913 = 

52 P.R. 1913 Sup. = 17 1.0. 634 = 

14 P.L R. 1912. 

8. 18— Scope of — Enquiry into succes- 
sion and investment of money . 

Where there i9 a dispute ns to who is the 
aotual claimant to the compensation the Divi- 
sional Judge oan deoide questions of title to the 
money. 8. 18 of the Aot does not apply to the 
determination of the question of and the invest- 
ment of money. 4 C.L J. 256, Fol. [Chevis t J.) 
NlHALKAUB V . SECBETABY OF STATE. 

13 I.C. 930 = 237 P.W.R. 1912. 

8. 18 — 8cope of whole case if 

referred. 

The reference to the Court by the Collector 
relates to the total amount of compensation to 
be awarded by the Court and nothing in the 
Aot prevents the Judge from awarding a less 
sum in every one of the items though he 
cannot award a less sum in total than the 
Collector’s award. 98 C. 230, not Foil ; 12 
C.W.N. 99 ; 12 C.W.N. 985, Foil ; 12 C.W.N. 
987 ; 34 C. 451, Eipl. When a cape is referted 
by the Collector to the Court the whole oase 
is roferred and not any particular objection. 
12 C.L J. 489, approved. {Abdul Rahim and 
Sundara her, JJ.) GANGadHABa 8ASTBI v. 

Deputy Collectob of Madbas. 

22M.L J. 379 = 11 M L T. 327 = 
14 1 0. 270= (1912) M.W N.712. 

8. 18— Scope of — Parties to enquire- 

Government claiming ownership. 

In proceedings under 8. 18, wherein owner- 
ship i9 olaimed by Government and denied by 
other parties having admittedly some interest, 
the Secretary of 8iate need not be made a 
party.* t Wallis, J) DEPUTY COLLECTOB, 

Calicut division v* ayavu pillay. 

9 M L T. 272 = 9 1 C. 341 = 
(1911) 2 M.W N. 367. 

8. 18 — Sope of— Conditions prece- 
dent . 

The conditions prescribed by 8. 18 of the 
Land Acquisition , Aot are the oonditions to 
which the power of the Colleotor to make the 
reference is subject and those conditions must 
be fulfilled before the Court can have jurisdic- 
tion to entertain the refereDoe. ( Kanhaiya , 
Lai. J. C.) 8AMUEL BUBGE v. THE IM- 
Pbovement Tbust, Lucknow. 

26 0 0. 824 = 9 O. & A L.R. 925 = 

1924 Oadh 127. 


LAND ACQUISITION AOT (I of 1884), 8. 18 
— Miscellaneous 

Miscellaneous. 

— — S. 18 — Land acquired under Act- 
Procedure irregular— 8uit for ejectment and 
possession . 

Necessary formalities under 8?. 6 and 9, 
Cle. (I) and (2), Cle. 3 and (4) were gone 
through. The plaintiff even appeared and asked 
for reference under S. 18 ; but did not proceed 
further. In a suit for possession by him subse- 
quently it was held that defendant had acquired 
title to the land and that the plaintiff's suit 
must fail. (Piggoit and Lindsay , JJ .) 8HAH- 
JAHAN V. SECBETABY OF 6TATE. 

36 1.0. 265. 

S. 18— Reference to Improvement 

tribunal—Stay by High Court. 

Ad application was made to stay the proceed- 
ings before the Improvement Tribunal on the 
grounds that certain persons wbo were entitled 
to the compensation are parties to the suit and 
net to the reference and that they would not 
be bound thereby >nd that accordingly there 
might be coofiioting decisions of the Tribunal 
and of the Court. It was further said that the 
Tribunal was wrong in holding that the 
reference was prior to the suit and it was 
urged that the suit was more comprehensive 
and that the Tribunal's proceedings would be 
useless as thoy will not operate betweon the 
parties as res judicata. Held, that the plaintifl 
bavingfmade her eleotion under 8. 18 of the 
Aot and applied to the Tribunal for stay whioh 
bad been refused caunot even assuming that a 
Civil suit was open to her, must fail. [Ortaves, 
J.) 8M. 8HOSHI MUKHI DEBYA t. KESHAB 
LAL MUKEBJB. 27 C.W.N. 809- 

1924 Gal. 212. 

S 18 -Land acquisition cast— Parly 

dissatisfied with award or with apportionment 
of compensation— Remedy by suit in Civil 
Court barred. 

Io a land acquisition case party dissatisfied 
with award or with apportionment of com- 
pensation cannot have remedy by suit in Civil 
Court. [Chatter jee and Panton t JJ.) 8AIBESH 
CHANDBA 8ABKAB p. 8BI BBJOY Chan- 
DBA Mahatap. 28 O.W.N. C06 = 1922 Cal. 4. 

S. 18 —Reference by Colleotor— Appli- 
cation for — Formalities of* 

Under 8. 18 a reference can only be made by 
a written application to the Collector requiring 
that the matter bo referred for the determi- 
nation of the Court. Where no 6uch demand 
was made bat an application simply mentioned 
the grounds on whioh an objection was taken 
to the compensation awarded by the Land 
Acquisition Officer and in substance asked him 
either to release tho property in question or 
award proper compensation therefor or to lace 
a 6uit for a declaration in the Civil Court to 
have said acquisition adjudged null and void. 
Held , there was no written demand for a refer- 
ence of the question of compensation to the 
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LAND ACQUISITION ACT (I of 1891), S. 19. 

Ttibuoal's deoiaioo. [Kanhaxya Lai. J.O.) 
8AMOKL BURGE V. THE IMPROVEMENT 
Trust, Lucknow. 28 O.c. 324 = 

9 0 & A.L.R. 325 - 1924 Oudh. 127. 


8. 1® (1) (d) — Award ,by Collector — 

iSaals of— Durden of proof . 

The onus id on the claimant to show that 
the award is calculated on a wrong basis but 
il tho award was made without taking any 
evidence, the Colleotor has to justify bis aw-trd 
under 8.19(1) (d). 11 C.W.N. ffi 6 Poll. 
(Tyabji and Spencer . JJ.) Marwadi Pad 
maji muchand v. Deputy Collector iof 
AOON l. 24 1.0. 141 -27 M.L.J, 108. 


~ ’ — 8s. 20 (c), 31 (2 )— Land Acquisition 
case— Award of compensation— Dispute as to— 
Appeal— Parties. 

Uoder 8. 20 (;) of the Land Acquisition Aot 
the Beoretary of State is not interested as a 
party in the distribution or apportionment of 
the compensation. If a person to whom a 
wrong award of compensation is alleged to 
have been made, is not impleaded as a party 
respondent to the appeal by a oiaimant, the 
Court oannofc award him any relief. ( Mear 9 . 
Q.J. and Gokul Prasad , J.) BANWAL DA6 v. 
SECRETARY OF STATE. L.R. 3 A. 389 = 
20 A.G.J. 601-1922 All. 43B. 

8. 23. 

BACK AND FRONTAGE LANDS. 

Basis of compensation. 

Bazar. 

Distinct interests. 

Fruit-bearing trees. 

House property. 

Injury to other property. 

Market value. 

Orchard land. 

Quarry. • 

Vacant land. 

Miscellaneous. 

Back and Frontage Lands. 


-S. 23 —Dick and frontage land t 
azutena of right of way does not destroy own 
sh\p-Cons:ruction of police lines— Super 
holders interests. 

Although there might be a public right 

* P° ctlon °< l*nd it does not foil, 
that the claimant ie entitled to no compete 

U l° r right0 a0 a proprietor. I 

reason oi the Government acquiring a part 

am ,ftnd to the olati 

MV' 40 . beh ‘ Dd ‘ h# P ,ot acquired woo 

'“ on r ' aoqulaition be injurious 
afleoled. It is dlffloult to s»y beoauee the 

! h b ‘ B0 . me bmlding oooupied by the Poli 

* ° , aw l Qi «'‘ by Qoyetnmei 

, " ,eh,n 8 «o buy the rest 0 I t] 

?in^» ! 5 Dd v° Qld oonBid " * h ®» the Poll> 

S£XZ« ‘ he <« the aupetii 

■oeduoted horn the value ol the oooupant- 
Vol. Ill 0. D .— 96 


LAND ACQUISITION ACT (I ol 1894), S. 28 
—Baals of compensation. 

interest. (Mcc'eod, O.J. and Crump . J) GAJA- 
NAND VlNAYAK V. THE ASST. COLLECTOR OF 
6alsette. 25 Bom L,R. 488 = 

1921 Bom. 84. 


S. 23 (1)— Back and frontage lands. 

The market value of land may be arrived at 
by means of the average of the prioes realised 
at previous sales of land in the more or less 
immediate neighbourhood ; but this ie not an 
absolutely reliable test of arriving at the mar- 
ket value though it may aflord a basis for 
calculation. It is difficult to lay down any 
hard and fast rule as to the proportionate value 
ol back aod frontage land ; but in seeking to fix 
the proportion it is reasonable to bear in mind 
how far tbe land elands back from the road. 
tAIocleod , C.J., Bantrjee and Barrinqton , JJ.) 
Guru Das Kundu v. secretary of 
State. 23 1.0. 334-18 C.L.J. 244. 


Bails of Compensation, 

■ — S. 23— Basis of compensation— Toka 

land -Compentation for interest of tenants — 
Bow fixed. 

On a question arising a9 to tbe mode of 
valuation of the interest of tbe government in 
toka lands on a lease of 50 years which would 
expire in 1929, tbe Court fixed four pec oent, aa 
the rate of assessment on the present value of 
the land and six per cent, as the rate at wbioh 
the assessment should be capitalised. 
(Afaetooi, O.J, and Crump, J.) GOVERNMENT 
of Bombay v. Khanderao RamaChandba. 

28 Bom. L R. 794 = 1923 Bom. 417. 


— ... — vi cumpensaiwn 
~ Quarries — Apportionment of— Interest of 
Government— Toka tenure . 

The mere faot that there is stone underneath 
the land sought to be acquired does not mean 
that the land should be valued on a quarrying 
haeis, whether it would pay a purchaser to 

™w ra0t ^, ,t would be purely problematical. 
Where Government has a partial interest in 
the land soughi to be acquired, tbe valuation 
olthe Government interest ie a question of 
considerable difficulty. Tbe total value arrived 
at alter valuing tbe land as freehold. muBt be 
apportioned between tho various parties who 
have interests in the land, beoause if an 
attempt is made to value eaoh of ihese 
interests according to (he market value the 
total value of those interests valued in that 
way would be most unlikely to correspond with 
the market value of the lands as a freehold. 
Whero the Government has a tight to enhance 
the rent on land, a method wbioh has been 
generally used to arrive at the present value of 
that rent is to oapitalise at a oertain rate and 
then write it back to tho date of acquisition, 
ii 8 / 8 * 8 °* °api‘»l'B»tion and the rate of writing 
baok being tbe same. (ifaeieod, O.J. and Shah 

J.) Govebnmbnt op Bomb. y «. n.h. moob. 

” Bom L.R, »71-17B. 218- 

1012 Bom 981. 
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LAND ACQUISITION ACT (I of 1894), S. 23 
— -Baal* of compensation* 


LAND ACQUISITION AOT (I of 189ft). S. 28 
— Bazar* 


S. 23 (3) (4 )— Basis of compensation— 

Special use of land— Principle of reinstatement. 

The special adaptability of the land 
acquired, ter a particular purpose, cannot be 
ignored in determining it9 market value. On 
the principle of reinstatement such a sum 
must be assessed as will enable the owner to 
replace the premises or lands taken, by 
premises or lands which would be to him of 
the same value. {Mookerjee and Buckland % J J . ) 
Baroda Prasad Dey v. Secretary of 
State. 23 C.W.N. 677 = 1922 Cal. 886. 

8. 23 — Basis o/ compensation— Chance 

of paini lease determining . 

It i6 difficult to appreciate the monetary 
value of the chances of the patni lease oomiDg 
to an end by bale or forfeiture. [Macleod. C.J. 
and Fletcher . J.) BlHRODAS PALCHAUDHURI 
t. SabaT CHaNDBA SINGHA 17 1.0 168 = 

16 C.L.J 209 

S. 23 — Basis of compensation . 

In a land acquisition case, the price of the 
land proposed to be acquired must be fixed in 
reference to the probable use which would give 
the owner the best return and not merely in 
accordance with its present use. [Abdul Raoof % 
J.) Hardwabi Mal v. Secretary ok 
8TATE FOB INDIA 64 I.O. 146. 

S. 23— Basis of compensation— Test- 

Market value. 

Market value affords a good test for calculat- 
ing the valuo of lands to be acquired and the 
calculation ebould be based upon a prudent 
business method 6uch as the nature of the land 
and the purpose for which it was used and for 
which it is acquired. A claimant must show 
that it is a building land or is likely to become 
building land at an early date before he can 
claim compensation on that footing. I Johnstone, 

J.) Secretary of state fob India t>. 
GOBJND Ram. 252 PL.R. 1911 = 

11 1.0. 838 = 233 P.W.R. 1911. 


S. 23 — Basis of compensation — 

Principles of assessment. 

The price should bo assessed with refer- 
ence to the probable use which would give the 
owner the baet return. The Act should be ex- 
pounded liberally in favour of the public aod 
strictly against the Government or oompany 
taking the land. The rate at wbioh nearest lands 
with similar advantages have been sold within 
a short period before and after the notification 
should be taken into acoount. An average, 
struck from sales during the last five years of 
lande situated at different parts is no criterion, 
(Chalterjie and Johnstone, J J.) Kam Baban 

Das V. COLLECTOB OF LAHOBE_ 

9 I.o. 228 = 9 P.W.R. 1911 


Ss. 23 and 24 (8)— Basis ol compensa- 
tion— Acquisition ol land /or reclamation and 
building purposes — Market value. 

Per Venkatasubba Rao, J.— Where land is 
aoquired by Government, the owner is entitled 
to the value obtainable in open market for the 
land, if put to its most lucrative use. In assess- 


ing the compensation, the Court may take into, 
consideration not only the present purpose . to 
which the land is applied but also any other 
more beneficial purpose to whioh, in the oouree 
of events, it might within a reasonable period 
be applied. The special adaptability for build- 
ing purposes oan be taken into consideration, 
where in the case of lands wbioh are at the 
timeof the acquisition agricultural in oharaoter 
— English and Indian law considered. ( Phillips 
and Venkatasubba Rao. J J.) THABEESAMMA 
v. Deputy Collector, cochin. 

40 M-L.J. 839 = 18 L W. 836 = 
(1923) M.W.N. 682 = 33 M L T. 48 H G.i- 

1924 Mad. 252. 

Ss. 23. 11. and 19 (1) (d)-Basis of 

compensation— Market value. 

Where there are two data available, one 
based on the market value of the neighbouring 
lands and the other on the classification of 
lands into agricultural and building sites, it is- 
safer to adopt the former as the basis of valua- 
tion. ( Tyabjiand Spencer, JJ ) MaBWADI 
Padamji Miacbandv. Deputy’.Oollector 
OF ADONI. 24 I.O. 141 = 27 M.L J. 106. 

S 23 — Basis of compensaliin— Wrong- 
ful act of Municipal corporation - Owner depri- 
ved of facilities for irrigation— Land subsequ- 
ently acquired by Corporation— Compensation 
to owner— Basis. 

Where by the wrongful Aot of a Municipal 
Corporation an owner of land was deprived of 
hie facilities for irrigation in the nature of an 
easement and subsequently the same land was 
acquired frem him by the Corporation, the 
amount of compensation shall bo based not 
merely on the market value of the land but 
also on the amount of damages payablo to the 
owner for deprivation of water rights of his 
land. {White. C.J. and Sankaran Nair , J.) 
GOPALACHARI AB V. DEPUTY COLLECTOR 
of Madras 22 1*0* 306* 

Bazar. 

S. 23 — Bazar— Acquisition of. 

If a banar is acquired under the Act, the 
olaim of the proprietor should not be based 
on rental but on the permanent rents received 
from the shops in the bazar and also on the 
loss of earnings in respect of profits from tolls 
received from people who oome to the bazar 
with baskets, though suoh profits vary aooord- 
ing to the number of baskets brought by the 
miscellaneous sellers to the bozar. A bazar 
was liable to competition from a rival bazar 
likely to be started in the neighbourhood aod 
thus diminishing its iooome, and its prefits 
were dependent partly upon permanent rent 
of the shops held in it, and partly upon the 
fluctuating elements of tolls raised from sellers 
who came to the bazar in varying numbers with 
baskets. Held, that the valuation at about 
18 years' purohase was proper. ( Sanderson . 
C.J. and N. R. ChetUrjee , J ) OFFICIAL 
TRUSTEE OF BENGAL V. THE SECRETARY 

of state. 3® I.c.eia. 
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LAND ACQUISITION AOT (1 of 1894), S 23 
— Distinct Interests. 

Distinct Interests. 

— — — S. 23 (t) — Disfinef interests— Limited 
owner— 'Administratrix— Power to order distri- 
bution o/ costs . 

It is competent to a land aquisition judge to 
direct a portion of the compensation money to 
be paid towards the cost of the proceedings by 
wbioh the money oame to be awarded to an 
administratrix having a limited power o! aliens, 
tion. 39 0. 33, Raf. ( Chatter jee and Panton , 
JJ.) Lalit Mohan Dey v . H N. Dutta & 

co. ea i.c. 209 . 


— S. 23— Distinct interests — Apportion- 

ment— Hypothetical grounds . 

The market value of the land acquired may 
be determined on many hypothetical grounds. 
But the question of apportionment of the sum 
awarded as between the landlord and his tenant 
mast be based not on hypothetical ground but 
on an accurate determination of the value of 
their respective interests in the land. The 
moment the land is acquired it ceases to be 
the property of both the landlord and the 
tenant, and it is consequently erroneous to 
bring into consideration the hypothetical 
assumption that the land would continue to be 
covered by the bats for several years And that 
at the end of that period would be delivered by 
tbe tenant to the landlord. (Mookerjee and 
Panton, JJ.) Nayan MONJUBI Das p. Hem 
LAB DUTT. 88 10. 417-32 0. L J. 137. 


8. 23 (\)— Distinct interests . 

The value of land should ordinarily be deter- 
mined as a whole and the question of apportion- 
ment ol the compensation awarded amoDgst 
claimants of different degrees should thereafter 
bo taken into consideration. In this case, 
however, interest of different degrees were 
valued successively and independenely of each 
other as convenient. The market value of 
land ia the prioe when it is offered for sale by 
one who desires but is not obliged to sell and is 
bought .by one who is under no ncoeseity of 
having it. In the determination of tbe ques- 
tion o! market value of icnanoiee of a pre- 
carious nature a Court has to look to the com- 
mercial value rather than to abstraot legal 
rightB. Though the interest of the tenant 
may be so precarious that he and bis transferee 
may be compelled to leave tbe land at the will 
of the superior landlord, his interest oannot be 
fiftid to have no market valne. ( Mookerjee and 
JJ.) Badhu Char an Roy Chow- 

DHUBY v. The 8ECBETABY OF STATE. 

24 0,W.N, 184-88 1.0. 180-31 O.L.J, 63. 


_ 8i- 83, 28 -Dianne! interests^Award 

~ Validity . 

Compensation must be awarded in respeot of 
Jana, acquired oompulaorily under the Aol. it 
Doing tayond the competence of tbe Collector 
Jo « d * *° kold that there is no 

interest in the land for which compensation ia 
payable. Where land held by a tenant under 
Government was acquired and there was also 
a RabuUyal under which the tenant agreed to 


LAND ACQUISITION ACT (I of 1894), S. 23 
— Distinct Interests. 

give up the land without compensation if the 
Government required it, held, even then, land 
must be assessed and compensation awarded 
under 8. 23 read with 5. 26 of tbe Act, apart 
from their respective rights under the 
Kabuliyat. (Mookerjee and Cuming, JJ,) 
Buoy Kumab addy v. secretary of 
State. 39 LG. 889-25 G L J. 476. 

S. 23— Dtsfincf interests— Interest of 

Government tn Noabad properties. 

The interest of the Government in Noabad 
bill laods is to be valued at 30 times tbe pre- 
sent reotal. {Mookerjee and Deachcroft , JJ.) 
Jooesb Chandra roy v. secretary of 
State. 24 1.0.63 = 18 C.tf.N, 831. 

8. 23 — Disfincf interests— Occupancy 

rights — Mcde of assessment. 

In ascertaining the market value of agricul- 
tural lands within a mnoioipal area in the 
occupation of ocoupanoy tenants the Court 
should first leave out of consideration tbe value 
of the oooupaocy right and ascertain the market 
value of the land acquired if applied to the moss 
lucrative use having regard to its condition, 
looal position and advantages, then the valne 
of tbe occupanoy rights of the tenants settled 
on the land and after having ascertained the 
two values, the balanoe after deducting the 
latter Ircm the lormer would represent the 
landlord’s interest. (Brett and Car nduff, JJ.) 
COLLECTOR OF DaCCa v. HaRI DAS BYSaK. 

14 LG. 163- 

S. 23- Disfinci interest— Tenant. 

Tbe oomponsatioo to whioh tbe tenant is 
entitled is his yearly profit multiplied by a 
number of years which the lease bad yet to 
run, no deduotion being made as the money 
for the entire unexpired period was paid 
in a lump sum. (Tottenham and Ameer Ali, 
JJ.) Joqendra Chandra p. rajbndra 
Nath. 9 l.O. 923-13 O.L.J. 262. 

8i. 28 and 24 — Distinct interests — 

Land acquired subject to occupancy rights of 
tenants— Mode of nafwaficn, 

The proper mode of valuing lands where 
tenants have rights is to asoertain what would 
be the market value of the land if it were put 
to the most luocativo use having regard to its 
condition etc. The value of the ocoupanoy 
rights of the tenants has to be ascertained 
afterwards. The difierenoe botween the market 
value and the value of tbe tenant's interest 
ro presents the landlord’s interest. 10 Bom, 
L. R. 57; 33. B. 493; 14 I.G. 163, Ref. (Wallis, 
C.J, and Kumaraswami Sastri , J.) THE 

Rajah of Pittapubam v . The Revenue 
Divisional Officer, cooanada, Goda- 
vari District. 42 Mad. 644- 

91 1.0.656-86 M L J. 480. 

T— ?• 2 8— Dufincf infcresfa— MeJparam 

and Kudivaram . 

When there are distinct interests in tbe 
land melvaram and fcudiparam, compensation 
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LAND ACQUISITION ACT (I of 1894), S 23 
-Fruit-bearing trees. 

muet be awarded for both and notin respect 
of one alone. (Wallis, O.J. and Tyabji , J.) 
HOTHA VIRABHADRAYYA V . REVENUE 
DIVISIONAL OFFICER. 29 10. 8. 

Fruit-bearing trees. 

S. 23 —Fruit- bearing trees — Valuation . 

Fruit-bearing trees should also be valued at 
twenty times the annual rental. ( Wallis . C.J. 
and Kumaraswami Sastri , J.) RAJAMMAL v. 
Headquarters Deputy Collector of 
VELLORE. 23 1.0. 393. 


Home Property. 

Sa. 23 and 49 — Bouse property— Rent 

income— Compound appurtenant to house but 
in possession of cultivating tenant . 

A plot of land appurtenant to a house as 
oompound wai aoquired along with the house. 
The land in question was let to agricultural 
tenants who had acquired occupancy rights. 
The oompeusation was calculated at 16 years 
purchase of the net income of the plot plus a 
sum of money paid as compensation to the 
tenants. Held, that the principle adopted (or 
awarding compensation, was oorreot. ( Piggott 
and Walsh , JJ.) L. W. Orde v. The 
SECRETARY OF 8TATE FOR INDIA. 

40 AH. 367 = 44 1.0. 923 = 
16 A.L J 301. 

■ - — S. 23 — House property— Onus — Prin- 
ciple ot assessment, when based cn rental value . 

The onus of proving the value of laod acqui- 
red is upon the olaimant and for this purpose 
evidence of instances of sales of similar land 
used for similar purposes, is necessary. In the 
absence of such evidenoe regard should be had 
only to the rental value and the value should 
be settled at 20 years purohase on the net pro- 
fit after a fair percentage is deducted for taxos 
and repairs. (Holmwood and Teunon , JJ.) 
BlSWA RANJAN V. SECRETARY OF STATE. 

11 10.62. 

Ss. 23J and 38— Bouse property — 

valuation. 

The value of a bouse in a town of growing 
importance should bo calculated at twenty 
time6 the annual rental value and the annual 
rent should not be the present rent, but also 
likely future rent minus the cost of annual 
ordinary repairs. [Wallis, C.J. and Kumara- 
swami Sastri, J.) RaJaMMaL v, HEADQUAR- 
TERS DEPUTY COLLECTOR OF VELLORE 

25 1.0. 393. 

-8. 23 —House property— House sites — 

Compensation— Consideration. 

In valuing house sites the value of the ad- 
joining land, whioh is unfit for building purpo- 
ses should not be taken as ths basis. The loes 
of earnings owing to the loss of a favourable 
locality is to be calculated on the basis of what 
would be the loss of earnings if the trade ooou- 
pation were shifted to another looallty, and the 
Judge should not take into consideration the 


LAND ACQUISITION ACT (I of 1891). 8. 23 
—Market value. 

earning* which may aeorue from the new situ- 
ation. ( Abdur Rahim and Sadasiva Aiyar , JJ.) 
VENKaTACHABIAB V. DIVISIONAL OFFICER, 
TINNEVELLY. 14 1.0. 828- 

(1912) M.W.N. 460. 

Injury to other property. 

8 23 (1) — Injury to other property . 

Where part of a person's land is acquired tor 
sewage depot, the olose proximity of the depot, 
to the other adjoining land of the person would 
lower its value ; and compensation may be 
awarded for damage likely to be sustained. 
( Macleod , C. J., Banerjee and Harrinoton, 
JJ .1 GURUDAS KUNDU V. SECRETARY OF 
STATE. 22 1.0. 384 = 18 0.L J 244. 

9. 23 (i) — Injury to other property — 

Compensation . 

An owner of land, acquired for pu'olio pur- 
poses, is entitled tc be compensated for inju- 
ries to other lauds notwithstanding the benefits 
that might aocrue to him from the execution 
of the projeot. He is also entitled to damages 
for lota of facilities in oommunioation and 
aooees to his other lands. (IPafltj, O.J. and 
Srtniuasa Aiyangar , J.) NaTHAR HUSSAIN 
V. DEPUTY COLLECTOR, USILAMPATI. 

31 1.0. 299. 


Market Yalue. 

8. 23 It) Market value— Hypothetical 

building scheme ot development. 

Hypothetical building 6ohemes of develop- 
ment aro the most dear base? of valuation in 
case of compensation or oompuleory acquisition. 
Suoh schemes can therefore be admitted in evi- 
dence though the weight to be attached to any 
particular eoheme is a matter for tribunal hear- 
ing of the osse. (Lord Macnaghten y • MER- 
WANJI V. GOVERNMENT OF BOMBAY- 

16 Bora L R..88 (P.G.) 


S. 23 (1)— Market value— Price paid 

by owner —Evidence. 

The faot that the owner of a house had ob- 
tained it at a cheap price, would not entitle the 
Government acquiring it to get it under the 
fair market value ; but the prioe paid by tho 
ownrr fhortly before tho publication of the 
notification would be a valuable pieoe of tho 
evidence in ascertaining the market value. 
[Richards, O.J* and Banerji t J.) QamaR'ALI 
v. Collector of Bareilly. 23 1.0. 842. 

— 8, 23 — Market value— Determination 


For purposes of 8. 23 of Act I of 1694 the 
aarket value of property sought to be acquired, 
hould be determined with reference to the 
aost advantageous way in which tho land may 
>e used ; a land, (or instanoe, oannot be valued 
s a buildiog site, when the owner would not 
□ the usal course, be permitted to build upon 
t. (Karamat Husain and Chamier. JJ.) 
JJJAGAR LAL V. THE SECRETARY OF STATE 
X)B INDIA IN COUNCIL. 33 All 733° 

11 1.0. 818-8 A.L J. 766. 
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LAND ACQUISITION ACT (I of 1894). S. 23 
— Market Yalae, 

8. 23 — Market value— Considerations 

— Speculation . 

The market value of a plot of land ie to be 
determined ae a whole, having regard to the 
sales in the vicinity. The mere (aot that it 
waa purchased by a speculator in land with 
the aim of selling it again at a profit is 
do footing for disregarding the sale for 
assessing the oompeubation. The expression 
“market value’ 1 means the value which a 
parcel of land would realise if sold in the 
market. The seller must be one who is willing 
to eel) standard a forctd sale affords no 
criterion of market value. The purchaser muat 
be a prudent porohasor, t one who makes 
his offer after making necessary enquiries as to 
the value of the land ; an offer made by one 
knowing nothing of the value of the land in 
the locality and who makes no enquires aboot 
it affords no test of market value. The state 
of the market at the material date ie an import- 
ant item in determining the market value. 
(Aflllto, J.) THE GOVERNMENT OF BOMBAY 
t>. Mebwar Moondigar aga. 

29 Bom. L.R. 1182 = 48 Bom. 190 = 

1924 Bom. 161. 


S, 28 — Market value — Valuation of 

land— Development— 8cheme9 for . 

Where a property ha e been recently purchas- 
ed by the olaimant, the purchase money would 
bo a fair test of ite market value. It would 
however be open to the olaimant to show that 
in the neighbourhood there has been a general 
rise in the value of properly einoe his purchase, 
by adducing evidenoe of subsequent sales in 
the neighbourhood. On the other hand it 
would he open to Government to 9how that the 
claimant when he purchased the property, had 
taken a far tooBanguine view of its possibilities 
in the future, The two moBt important ques- 
tions are (1) whether the olaimant has paid so 
high a price that the court may oaution that 
ho haB not displayed the ordinary oaution 
whioh a purchaser of land should display ; (9) 
whether there has been any iooreaHe in the 
vitlue of property in the neighbourhood within 
the short period between the purchase and the 
Govt, acquisition, [Md cleod, O.J, and 8hah, J.) 
K. P. Frenchman v . the asst. Collec 
tor, Haueli, 24 Bom. L.B. 782- 

1922 Bom. 399. 


7” * 8 28 — Market value — ddaptabll 

for poasiofs use in particular way. 

The fairest and most favourable principle 
compensation to the owners is to estimate t 

°' ‘ h ? not BOOOrdiug 

It* present disposition, but laid out in the m 
lucrative and advantageous way in whioh i 

? Wnei JL ooa,d diB P° Be °i 8 Oal. 103. H 
t ? tl bunala assessing oompensatl 
muat take into Bdoount, not only the nr... 

purpose to whioh the laud is applied but a 
any other benefloial purpose to whioh in* 

period be applied just ae the owner might do 



LAND ACQUISITION ACT (I of 1894). 8. 23 
— Market value. 

he were bargaining with a purchaser in the 
market. Per Buckland 9 J.— Whether or not 
the particular in which compensation is claimed 
that the land is so laid out could be disposed of 
to the best advantage by the owner ie one appro- 
pria:e to prevailing conditions ie a question of 
fact to be decided according to the ouenmstan- 
oea of each ca6e. ( Mookirjee and Buckland , 
JJ.) MOHINI MOHAN BANERJEE t'. 8ECY. 
of State for India. 29 O.W.N. 1002 = 

67 I C 29 = 34 C.L J. 188. 

8. 23 (I )— Market value— Rent of 

land . 

Where property was leased two years after a 
declaration for its acquisition the present rent 
is not a oonolusive test as to ils market value 
at the date of acquisition. (Mookerjee and 
Beachcroft, JJ.) JoGESH CHANDRA ROY v. 
Secretary of state. 24 I.G. 68 = 

18 O.W.N. 831. 

. 23 — Market oafue— Bow asetr - 

tamed . 

The market value of a certain buetee land 
oompuleorily acquired by the Oaloutta Munici- 
pality eball be determined according to the 
market value then existing of the land as 
matters then Blood, and not by any use to 
whioh the land may be put in future, nor by 
any valuation based on the rnoet advantageous 
disposition of the land. U?l*tcher and Richard - 
son, JJ.) Manindba Chandra Nandi t>. 
SECRETARY OF STATE. 41 Cal. 967 = 

23 1.0. 412-18 O.W.N. 884. 


• — — buiuD — oimiiar tanas. 

To ascertain the market value of property at 
a certain time, it ie a valuable index ae io the 
value of the property, to ascertain prioee obtain- 
ing for lands more or lese similarly situated in 
the same neighbourhood. (See the observal.oua 

^ B r: ieei J \“ 22 L0 ‘ 78 -> WacUan, C,J. 
and Banerjen.!.) AmhitaL Lal Basack v 
SECRETARY OF STATE. ti i.S ll. 




The market value of land is roughly, the 

fn' fl < !fii WblCh K aQ 0Wn “ W ‘ Uln8 ’ aud obliged 
6 n e °‘ “ willm « Phaser. 
“ nd Dos$ ' 33 •> Kailas Cbandba 
Mitba v. Secretary of State, 

18 I.C, 888-17 C.L J. Si. 
’8. 38 (1)— AfarAel value— Caieu/an'on. 

Io oaloalating the value of a plot of land the 
prioe previously paid for a portion of the same 

11V h| ,Dani ! el7 *!*“ b88t which 

oAn possibly exist if ,be prices remain 

— - ■»» 

-—-8. 38 Market valuta Similar lands. 

th^rat! « oircumatanoad and situated, 
the rate of the sale prioe ol lands in the 
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LAND ACQUISITION ACT (I of 1894), S. 23 
—Market value. 


LAND ACQUISITION ACT (I of 1894), 8. 23 
— Orchard land. 


vicinity is not relevant in determining the 
market value of land acquired under the Land 
Acquisition Act. (Scott-Smith and Agnew . JJ.) 
Kanwar Ramgur Singh r. secretary 
OF STATE. 174 P W.R. 1913 = 21 I.G. 270 = 

309 P.L R. 1913. 

8s. 23 and 24— Market value— Build- 
ing surrounded ly garden land— Compulsory 
acquisition— Mode of valuation— Twenty timts 
the net annual rental. 

Where property consisting cf a building sur- 
rounded by 6$ acres of garden land bad been let 
a? a whole block for several years before the date 
of its acquisition by the Government and the 
Court below awarded twenty times the net 
annual rental (deducting Municipal taxes, 
revenue oharge3 and costs of repairs) as com- 
pensation to the owner. Held , that the amount 
awarded was reasonable and that it was not 
proper to value the land and building separately 
as independent items and award the aggregate 
value as compensation. {Krishnin and Rame- 
sam, JJ.) Rathnamasari v. Secretary of 
STATE FOR INDIA. 44 M L J. 132 = 

17 L.W 415 = 32 M.L.T. *H 0.) 879 = 

1923 Mad. 332. 


8.23 — Market value — Buildings and 

land— Valuation— Repairs— Allowance lor . 

When a building and its appurteoant land 
cannot be valued separately and no attempt 
has been made to do so in the land acquisi- 
tion proceediog3 the market value mast be 
determined on the net rental value and when 
that is done the building cannot be separated 
from the land, lor it is impossible to say what 
proportion of the rent is fixed on the building 
and what on the land. 93 B. 325 ; 2 C. 123, 
Ref. ; 25 I. C. 993, not foil. The question as to 
what should be deducted for repairs in calculat- 
ing the net rental is one of fact. 25 I. C. 993 
Ref. ( Phillips and Decades s, JJ.) KATHIS- 
SABl V. REVENUE DIVISIONAL OFFICER, 
Calicut <1923) M.W N 54 = 

3*1 M.L T. 409 (H.0.) = 16 L.W. 891 = 

1923 Mad. 31. 

8, 23 (\|— Market value— Speculations 

as to effect of suggested development on prices— 
How far to be taken into account . 

Speculations as to the eflects which any 
suggested development may have on prices 
must be excluded, save to the extent to which 
it is shown that such Ppeculations have 
actually entered into the market price o! land 
to be acquired at the date of declaration 26 
B. 1. Foil. (Tiabji and Spencer , JJ) Mar- 
WADI PADMAJI MIACHAND V DEPUTY 
COLLECTOR OF ADONI. i j 


4 A0 


the market value of the land at Re. 18 
per square yard, but on the ground that the 
plot was a large one and the claimant could 
not dispose of it in 9 years made a deduction 
of 25 per cent and made further deduolioas on 
account of roads which would have to be made 
to sell the land as a building site. Held, that 
it was not a proper way to award compensation. 
33 B. 2fi, Diet. (Abdur Rahim and Sundara 
Iyer, JJ ) BaSAVaRAJU KRISHNA ROW v. 

Head assistant collector of Bezwada. 

15 1.0. 872. 


S. 23 —Market value— Meaning of. 

Market value means the pries that woold be 
paid by a willing buyer to a williag seller 
when both are actuated by the business princi- 
ples prevalent at the time the transaction taka3 
place in the locality, in which it takes place. 
(Stuart, J ) BRIJRANI v DEPUTY COMMIS- 
SIONER. SlTAPUR 57 1.0. 301 = 23 O 0. 89. 

8. 23 (1)— Market value— Determina- 
tion o!—lf sale bp a Hindu widow can afford 
batis — If a single transaction can be relied on. 

A sale by a Hiodn widow of neighbouring 
land cannot afiord a basis for calculating the 
market value under the section as the full 
v»lue is not (etched at sach transactions nor 
can an isolated transaction afiord it. as the 
price fetched might have been artificial. 
(Das and Adami, JJ.) NlTYANANDA DaS v. 
Secretary of State fob India. 

57 I.C. 734. 


S. 23 0) - Market value— Criteria fer 

ieterminxng. 

The criteria tor determining the market 
?rice of land for purposes of Land Acquisition 
let, will depend upon the oiroomstancea of 
;acb case, which would include also compensa- 
tion for damage icaused, by the severance of 
the land sought to be acquired from other 
lands. Such damage would luclude not merely 
that caueed at that time, but also that whioh 
may reasonably be anticipated and estimated. 

i Me. Coil, A.J.O ) The Indo-Burm* Petro- 
leum CO. V. THE COLLECTOR OF YENANO- 
y aung. 12 1 0. 202 = 4 Bur. L.T. 250. 


S. 23 -Market value— Sales of similar 

lands- Evidence- Sale deeds not registered— 
Admissibility in evidence. 

Ad unregistered deed of sale of property 
above R?. 100 in value cannot be considered in 
evidence even for the purpose of estimating the 
value of lands close by, in a reference under 
S. 19 of the Land Acquisition Act. ( Hartnoll % 
C.J. and Tw:mey , J) Ma SHWB U o. 
COLLECTOR OF MYANAUNG. 11 LO. 918- 

4 Bor. L T. 204. 


S. 23 (1 )— Market value- Award on 

speculations. 

An award of compensation under the Lana 
Acquisition Act cannot be made on speculations 
and hypothetical schemes ol the Intnre develop- 
ment ot land. A Land Acquisition Judge took 


Orchard Land, 

S 23 -Orchand land— Mode of assess- 

ment. is 

In as£eariog compensation for the aeqoisi- 
tion of orchard lands, regard should oe haa 



1518 


4517 


CIVIL DIGEST, 1911—1923. 


vLfiND ACQUISITION ACT (I of 1894), S. 23 
— Quarry, 

(1) to the recant selling price of similar land in 
the neighbourhood ; 12) to the suitability of 
the land for orohard purposes; and (3) to its 
situation with regard to the market, A 
calculation of the valuation of the ordinary 
oooupanoy rights in the neighboring plots and 
of the value of the trees of wbioh the orohard 
is composed is not a satisfactory method of 
arriving at the proper compensation for orchard 
land, aod should only be adopted where there 
is no possibility of ascertaining the value of 
the lands as orohard lands. ( Shariuddin and 
Roe , JJ.) Secretary of State fob India 
Ba8NI Lad Sahu. 43 I.Q. 17 = 

2 Pat. L.J. 015. 


Quarry. 

S. 23 — Quarry— Adventitious value of 

land , 

Under the Land Acquisition Act if the land 
has an adventitious value in the sense that it 
is something beyond being merely agricultural 
and applioable for a particular purpose, the 
Oourt has to consider it in assessing compen- 
sation. Where land is acquired for quarrying, 
its special adaptability for the purpose must be 
taken into consideration. (Batchelor and 
Shah, JJ.) DAYA KHUSHUL t>. THE ASSIS- 
TANT QOLLBOTOR, 8URAT 33 Bom. 37 = 
21 1.0.320-15 Bom. L.R. 845. 


S. 23— Quarry — Mode o/ assessing 

compensation for. 

Per Fletcher and Greaves, JJ, — [Buda, J. 
disseDtiDg). Tbe compeaeation payable in 
reaped of quarry, musk be baaed on tbe amount 
of workable atone likely to be gotten therefrom 
taken at a rate to be determined from the 
evidence. Per Huda, J . — In oaeee of thie kind 
it is generally neooeaary to take two or all tho 
methods of valuation available in order to 
arrive at a fairly oorreot valuation as exact 
valuation is praolioally impossible and approxi- 
mate market value is all that o«n be aimed at. 
( Fletcher , Greaves and Buda, JJ.) Mazafpab 
ali Khan v. The Seobetaby of State 
fob India. , t Q_ j 


~ 23— Quarrp--.Baj»s of compensation 

— Present value of expected output. 

Speoial adaptability of aland as quarry h 
an eloment for oouaideration when the laud ie 
oompuleorily aoquired and the basis is the 
presout value of the expeoled output. lOldfiela 
and Baktwell, JJ.) Raghunath Rao v 
Beobktaby of State. 44 Had 261- 

2R ur •“- , « 920 ) M W.nI 789 — 

28 M.Ii.X, 897-60 I.Q. 187-13 L.W. 11 


mi .4' ".T.?™"* - " Land ■ 

In aeaesaing oompensation, the Oourt has t> 
ascertain the market value, that is the vain 

wh.oh would be paid in the market by a pur 

tie“T °iT d aQd we “ ^aalifled to pu 
the land to the beet advantage. On thi 

acquisition ot land from, whioh graved wa! 


LAND ACQUISITION ACT (I of 1894), S 21. 

quarried, held that twenty times the annual 
income derived from the laod was a proper 
basis of assessment of compensation. (Chap- 
man and Roe, JJ.) BirBabNaRAIN CHANDRA 
i>. Collector of Cuttak. 89 1.0. 14 = 

2 P.L.J. 147. 


Yacant Land. 

S. 23 (II — Vacant land . 

In awarding compensation for vacant (and, 
the existence of a tenant was supposed and the 
amount of possiole rent with the value of 
landlord's interest on it was taken to be the 
sum of compensation. It was held that the 
prinoiple was unsound. (Mookerjee and 
Panton , JJ.) HEMCHANDRA v. SECRETARY 
OF BTATE. 56 I.C. 758 = 3! C.L J. 204. 


Miscellaneous. 


-S. 23 — Land taifhin Municipality-— 

Prevailing price, absence of. 

In the absence of positive evidence of the 
prevailing prioe of adjoining lands, the Court 
dhould calculate the oompensation by capita- 
lizing the average annual letting value of 
similar municipal lands to whioh, the 15 per 
oenl. addition provided by 8. 23 (2) of the 
Aot is to be made for compulsory acquisition. 
(Banerjee and Sulaiman , JJ.) KRISHNA BAI 
O. THE SECRETARY OF STATE FOR INDIA. 

42 All. 583 = 57 I.C. 520-18 A.L J. 695. 

““ .23— Valuation of compensation by 

Collector — If can be displaced. 

The Court has to see in each case whether the 
evidenoe adduced displaces the amouot awarded 
by tho Collector. ( FUtchtr a>id Shamsul Huda, 
JJ ) Higgins t. w. v. secretary of 
State fob India. 46 i.o. 221 = 

22 0 WN. 639. 

T 23 (1) — Public body — Rights — 

Queers. ^ 

Whether a public body acquiring land under 
the Aot lor one apeoifio purpose, oan use it for 
other purposes. < Maclean , C J. and Banerjee 
and Harrington. JJ.) GURU DAS KUNDU o. 
SECRETARY OF STATE. 22 I.Q. 354 — 

18 G.L.J. 214. 


“ 7“ a - 28 — Amount of compensation — 

Court has no power to reduce. 

A Subordinate Court oaanot reduce the 
amount of compensation, awarded by tho Col- 
lector even though there was a mistake in hia 
oaloulation. 22 M.L J 879 ; 19 A. L.J. 871. Ref 
( Phillips and Devadoss, JJ.) KathissalIv. 

THE REVENUE DIVISIONAL OFFICER, OALI- 
OUT. 16 L W. 891—31 M L T. 409 (H.C )- 
1923 M W.N, 64 = 1923 Mad. 81. 

T Sl 24 — Improvements after noiiftca - 




- - — - ---‘a liiucc oapitai in 

tho land after tbe publication of notification h« 

b,B riBk - <Tudbai * Abdul Raoof 

JJ.) SSCRETABY OF STATE QaMaB Si 

81 I.Q, 801-18 A. L.J. 688*. 
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LAND ACQUISITION ACT (I of 1894;, 8. 24. 

S. 2 Delay between notification and 

acquisition — Excess area. 

Claim?, not barred by 8. 94, which are juat 
and equitable, should be duly considered. 
Delay between notification and actual acquisi- 
tion, unless damages have been caused, 9hould 
not be taken into consideration. Excess area 
not really existing, but appearing in revenue 
records is not to be paid lor. (Chevis and 
Jones. JJ.) JOHNSTONE V. SECRETARY OF 
STATE FOB INDIA. 42 I 0. 903 = 

60 P R. 1917, 

S. 24 — Considerations — Purposes of 

acquisition — Opinion of witnesses. 

When agricultural land is acquired tor mandi 
the compensation 6hould be assessed at the 
amount which similar land in the neighbour- 
hood would (etch lor purposes o( agriculture. 
The purposes for which the laod is taken should 
not influence the measure of compensation. 
The evidence o( witnesses giving opinions as to 
the value of land or expressing their willingness 
to purchase it, should not be considered in 
determining the amount of compensation 
except under certain circumstances nor the 
value paid by District Board in a private pur- 
chase made to avoid delay in acquisition under 
the Act. (j Reid, C J. and Robertson. J.) 
SECRETARY OF STATE P. BASAWA SINGH. 

37 P R. 1913 = 17 P L R. 1912 = 
17 1.0. 764 Sup. = 19 P.W.R. 1913. 

8. 23 —Collector's award — District 

Judge— Power to modify award. 

Where a person objects to the Collector's 
award and the case come9 into the Civil Court 
the whole case is re-opened 60 far as that 
objector is concerned, and though the District 
Judge oaunot reduce the Collector’s award it i% 
open to him to uphold that award on the 
ground that though the award my be insuffi- 
cient as regards certain parts of the claim it is 
sufficient on the whole. 29 M L.J. 379 Fol ; 
38 C. 230. Dies. iChevis and Leslie Jones , JJ.) 
JOHNSTON V. SECRETARY OF STATE FOR 
INDIA. 42 1.0. 903-80 P.R 1917. 

Ss. 25, 3, 9 and 18—" Applicant ," 

meaning of— Object and policy ol section — 
• Widows' claim before Acquiring officer does not 
preclude reversioners from claiming larger 
amount before District Judge . 

The word 11 applicant" in 8. 25 i9 used to 
describe the person who pots in a written ap- 
plication under 8. IS for having his objection 
to the award referred for decision to a Civil 
Court. He is not necessarily identical with the 
person who makes a olaim after notice under 
8. 9. All that 8. 16 requires is that he should 
be "a pereon interested" withiD the meaning ol 
8 . 9. who should not have accepted the award. 
8. 25 is designed with the purpose ol holding 
claimants to their own bargains and of prevent- 
ing demands being increased at every stage 
from the Collector to the High Court. 
Claimants are estopped from getting more from 
the judge than what they claimed before the 


LAND AOQUI8ITION ACT (I of 1891), 8. 26. 

Collector and on the same principle their legal 
representatives will also be bound. Where a 
Hindu widow claimed compensation at a cer- 
tain rate before the Acquiring officer, but after- 
wards surrendered the estate to the reversioners, 
the latter are not preoluded by 8. 25 from claim- 
ing a higher amount before the District Judge; 
for, though a widow represents her husband’s 
estate for certain purposes, the reversioners are 
not her legal representatives Nor are they 
bound by her acts on any prmoiple of estop- 
pel. (Spencer and Eumaraswamy Sastry , JJ.) 
GATTINENI PEDA GOPAYYA V. DEPUTY 
COLLECTOR OF TENALI. 43 Mad. 421 = 
42 M L J 298 = 18 L W. 866 = 
(1922) M.W.N. 188 = 1922 Mad. 100. 

3. 23 (1) — Award not to exceed claim 

— The amount awarded must not exceed the 
amount cl aimed— Meaning. 

It means that the total olaim and not a 
claim under any particular head should not be 
exoeedei. (Me Coll. A.J.O.) THE INDO 
Burma petroleum Co v. the colleotor 
OF YENANOYANG. 12 IC 202- 

4 Bur. L.T. 250. 

S. 25, (2)— Omission to prefer a claim, 

Where no sufficient reason is given for not 
putting forward a olaim under 8. 9 of the Aot* 
the Judge should not interfere with the award 
of the Colleotor. [Tudball and Rafique, JJ.) 
NABAIN DUTT V. SUPERINTENDENT OF 
DEHBA DUN. 87 A 69 = 28 1 0. 793 = 

12 All. L.J. 1319. 

8. 23 (2) — Omission to appear accord- 
ing to 6. 9 (2) — Effect. 

Refusal or omission to appear according to 
8. 9 (2) without sufficient caase, disentitles the 
claimant from getting a greater sum than that 
awarded by the Colleotor. [Tudball and 
Richards . JJ ) 8ECRETARY OE 8TATE V. 
BISHUN DUTT. 33 A. 376-9 1.0, 428 = 

8 A.L J. 115. 

8. 25 (2) — reason'— Failure 

to prefer claim. 

Where the correspondence showed that the 
applicants in a Land acquisition oase, company, 
were fighting out the question of re roeaeure- 
meot ; and were under the impression that the 
question of valuation would be taken after toe 
question of measurement wa9 finished and bad 
do idea that the very next day after the 
measurement was completed in their presence, 
the Collector woold make his award without 
any previous notice to them. Held there was 
sufficient reason for the applicant within 8. 25 
for the omission to prefer claims before the 
Collector. [Chaiterjee and Pearson, JJ.) 
BURN AND CO. LTD V. 8ECY. OF STATE FOR 
India. 1923 Cal. B18* 

8. 25 (2) — Omission to prefer claim— 

Eff.ct. 

Though ordinarily a person who has raised 
no objection to the apportionment of compen- 
sation made by the Colleotor is not entitled tc 
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LAND ACQUISITION ACT (I of 1891), 8. 27. 

have it valued for bis own benefit, when a 
reference ia made by some other party who 
considers himself aggrieved, yet where the 
scope and object of reference obtained by the 
aggrieved party is net to settle any question of 
apportionment, but merely to obtain a higher 
amount than that allowed by the Collector the 
other party too is entitled to claim that the 
award should be valued for his own benefit too, 
31 C. 451, Foil.; 11 C.L.J. 430, ref. ( Mookerjee 
and Carnduff , JJ.) BEJOY CHAND v. P. K. 
MOZU&IDAB. 9 I.C, 882=* 13 C.L.J. 159. 

8, 21— Costs in Land Acquisition 

cases. 

The eame method ol oalculating coats should 
be adopted in land acquisition cases as in ordi* 
nary euitB, (Scoff Smifh and Broadway , JJ.) 
D. A. V. college Management and 

TRUST SOCIETY V . 8ECBETARY OF STATE. 

37 1.0. 760=126 P.R. 1916, 

S. 20 — Apportionment o/ compensation 

— Eholand occupant— Occupant in possession 
ol specific area of warkas. 

In the case of warkas or bhati land in Salsette, 
it has been a recognised oustom to divide the 
compensation between the ocoupant and the 
Khot in the proportion ol 2 to 1, But that hae 
been due to the fact that in the case of each 
lands it ia extremely difficult to defioe, and 
ascertain the value of the respective interests 
of the Khots and the occupants, with the 
result that a rough and ready method of 
division has been adopted for want of a better 
one. In many oases the claimants against the 
Khots oan hardly be called oocupants. The 
claims are based on ths faot that they are 
ocoupanto of oertain defined plots of land for 
the purpose of cultivating them bo that by 
reason of Buoh rights bb occupants, they are 
entitled to other rights over the adjacent lands 
either for the purposes of grazing or of gathering 
tab materials. It is not generally shown that 
in snob cases the ccoupanta of cultivated landB 
have any defined area of warkas or bhati lands 
allotted to them, and so in order to divide the 
compensation between the Khot and the 
persons who have the right of user, owing to 
their position as ooltivators, it has been found 
a convenient oompromiBe to divide the compen- 
sation between them in that proportion. Bat it 
xs entirely different where you find a tenant 
In occupation of adtfined area of land, and 
paying aeaesBment for it. Then undoubtedly 
he has a right to possession ol all that area, 
( Macleod , O.J. and Crump , J,) Qajanan 
V lNAYAK t>, ASST. GOLLEOTOB OF 
BAIiSRTTB. 28 Bom. L.R. 480 = 

1924 Bom. 54. 

— — « --8s. 29, ,80— Apportionment— Principle 
—Zamindar—JoUdar and Baiyat. 

In apportioning compensation for land 
acquired if the rent of a tenant is fixed for a 
oertain period the landlord ia entitled to a 
capitalisation of ae mooh rent as is found to be 
payable plus . 16 per cent. lor oompnlaorv ac- 
quisition and something mors foe ths poasi. 

▼ol. in 0. D.— 96 
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bility of the enhancement of the value of the 
land hereafter. In fixing the amount of com- 
pensation the question of how much the 
landlord is realising from the land should also 
be considered. (8tephen and Richardsjn , JJ.) 
Jagat chandba Dutt u. Collector of 
Chittagong. 40 Cal. 64 = 17 C.W.N. 1001 = 

18 IX. 551 = 17 C.L.J. 61. 


Sb. 29, 30, 45 — Apportionment of 

compensation — Abadi — Tenant of. 

A tenant ol Abadi site who is only permitted 
to occupy a house as long as he lives in the 
village, is not entitled to receivo any portion 
of the compensation as he is only a lioensee 
and has no other interest in the property 
acquired. ( Brockman , J, 0.) 8HANKER 
GOYIND v, KiSAN. 43 1.0, 554 , 

p S. 29 and 18 —Apportionment of com - 

pensation— Objection not taken — Effect on 
award, 


Where no action is taken under B. 19 
against an apportionment oi the compensation 
money, by the person interested, the award is 
conolusive against him under B. 29. < Pratt 
J.C.) LAND ACQUISITION OFFICER, KARACHI 
V . LAKSHMIBAI. If I Q, 804. 

~ 30— Different interest — Apportion- 

ment of valuation . 


>1 ucu 




U.ugicu, 

interests in the land acquired under Act, the 
Court should ascertain the value ol the different 
interests and apportion the compensation in 
proportion to euoh interests. ( Griffin and 
Chamter, JJ.) Hibdey Nabain v. BOWELS. 
33 All. 9-17 1.0. 672 = 10 A.L.J. 403. 


B. 80— Apportionment of compensation 


— Occupancy holding. 


Whero an oooupanoy holding is acquired, the 

S"' on • ho ® w *» ^Portioned between 
the landlord and the tenant aooording to the 

value of then respective interests though the 
landlord may get something more on aooount 
of the possibility of an enhancement of rent. 

°" d Chamier > JJ.) Habdey 
Nabain v, Powell, ig j q ^2q 


. . — wnpc ruanon. 

Where Bhati lands (waste lands) growing craas 

to’ltoSEft ‘U - 8 ^ gT.“!E 

to the Khot but whioh were onoloaod and sold 

tL wUh0Q ‘ objection from 

the Khot, the oooupants oan have two-thirds 

i“ B i a « 80 ; 4 and ‘ ho Khot ‘o a one- 
third. (Afacleod, 0. J. and 8hah, J.) Nowboji 

KgSt* 8pEOUt LAND ACQUISmON 
OFFICES. 23 Bom. L. R. 1888. 

~~ B - M -Objection to award by one of 

the clamant, -Other claimant if entitled in 
any portwn of the excess amount allowed. 

In a proceeding under the Land Aonn?oiu„_ 
Aot the tenants aooepted the OoUeotoA valua 
ion. bat the landlord objected to ? an d a eked 
lor a reference and the Jadge aUowed “,£2 
amount representing all the interest in g! 

land. H,W. that the tenants wSS! 
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LAND ACQUISITION AOT (I of 1894), 8. 80. 

to any portion of the excess amount allowed 
by the Judge. (Chatterjee and Smither , JJ.) 
TOE SECRETARY OF STATE FOR INDIA V. 
MONALAR MOOKERJEE. 83 I 0. 238 = 

23 O W N. 720 

S 30 —Scope o'. 

The Gection deals with apportionment only 
and r.ot with a claim to abatement of rent by 
a tenant, part of whose tenure has been acquir- 
ed. ( Fletcher and Beachcro/t, JJ) Jaga- 
BANDHU v. NAND LAL. 8) I 0 798. 

= 8. 30— Reference, if could bs made 

after payment to claimants . 

The Collector can make a reference to the 
Civil Court after paying out compensation to 
one of the claimants. [Mookerjee and Newbould , 
JJ.) Batish Chandra Sinha v. ananda 
GOPAL DAS 33 1.0. 253 = 20 G.W.N. 810. 

S. 30 — Apportionment — Zemindar 

Pattidar . 

Where the terms of a lease debar a pattidar 
from claiming any abatement of rent on 
aocount of oompulsory acquisition of Und in 
Jbis tenure, he ia entitled to the whole com- 
pensation 20 C. 801 ref. [Macleod, O.J, and 
Fletcher , J.) BlPRODAS Pal Chaudhdri v. 
8ABAT CHANDRA BlNGHA. 17 I G. 168 = 

16 0 L J. 209. 

.■ -- 8b. 30, 34— Decision of Court under 

reference . 

The deoiaion To! a Court under reference 
made under 8. 30 of the Aot is a portion of aa 
award and consequently an appeal lies under 
B. 64 of the Act. (Shadi Lai and Le-Rossignol, 
JJ.) HAZURA SINGH V 8DNDAR 8INGH. 

83 1 0.589 = 97 P.R. 1919. 

S. 30— Bar of other remedies— Juris- 

diction of Civil Courts. 

Where a reference ia made by a Collector 
under Land Acquisition Aot, 8. 18, no other 
Civil Court oau determine tbo same rights 
between the same parties. (Robertson and 
Beadon , JJ.) Amotek Bhah v. Charan Das. 

16 P.W.R. 1913 = 82 P.R. 1918 = 

17 1.0. 681 = 14 P.L.R, 1912 Sup. 

— S. 30 —Landlord's Share— Apportion- 

ment — Malabar Law — "Vilakku Money . 

“Vilakfeu Money,” customarily paid by house- 
holdors in Malabar, to the temples on whose 
land they are living, ia in the nature of 
quit-rent and a grant of tho eaid sites to the 
house holders by tho Rajahs, though it confers 
a permanent tenure on the grantees, is subject 
to the payment of the quit-rent. Though as a 
rule, the landlord would ordinarily be entitled 
to Bhare with tenant actually in occupation, in 
tho compensation paid for land taken up by 
tho Government under the Land Acquisition 
Aot, he may be refused a share, if owing to tho 
small extent and the value of the land acquired 
it is impracticable to apportion the compensa- 
tion amount, [Wallis t C.J. and Bannay , J.) 
Cheria Bangy Aohan v . Krishna Patti. 

881.0.8= 1L.W.767. 


LAND ACQUISITION ACT (I of 1894), 8. 31 ; 

—8s. 30. 31 (2) — Jurisdiction to 

entertain suit . 

Where on a reference under 8. 30 of the Act 
a District Judge passed an order for payment 
of compensation to one party if the other party 
did not institute a suit within four months and 
the other party, whose suit filed within 4 
months, was withdrawn with liberty to bring 
a fresh suit, instituted a suit in proper form, 
held that the condition imposed by the D strict 
Judge wa9 complied with and that the Mansif 
had jurisdiction to entertain the suit. (Benson 
and Sundara Aiyar , JJ.) PiTCHOVIER v . 
PEBUMAL RONan. 11 M.L T. 160 = 

13 10. 631 = (1912) M.W.N. 163. 

S. 30 — Apportionment of compensation 

between landlord and tenant— Separate assess • 
ment of landlord and tenants * interest— Whether 
landlord entitled to claim anything from tenants' 
share. 

There the interests of the landlord and the 
tenant were separately aseessed and landlord 
failed before the Collector to prove that the 
tenant was a tenant-at-will, the landlord 
could not olaim anything out of the sum whioh 
has been assessed as the value of the oooupaucy 
boldiDg, unless he joined the Collector as a 
party and objected to the valuation made oo 
the proprietary interest. (Mullick and Jtcala 
Pra*ad % JJ.) Brajendra Mohandas v. Ram 
NABAIN MAHTON. 42 I.G. 767 = 

(1917) Pat. 129. 

S. 80— Apportionment— Compensation 

— Tenants' right to dispute. 

Ao apportionment by the Colleotor between 
the Zamindar and his tenant whioh was 
referred to the Court iu the application of the 
Zamindar cannot bo disputed by the teuant. 
(Bayward, J.O. and Bold, A.J.O.) Mahabala 
V. DIWAN MOSHTAKSING. 26 1.0, 803- 

8 S L R. 18. 

8. 31 — Deposit of compensation — 

Duty of Government— Poundage, 

It is the duty of Government under 8. 31 to 
deposit in Court the whole of the compensation 
money whioh it may be required to deposit by 
the Aot, free from any deduction. When a 
demand is made by Court offioials under Court 
rules for poundage and fees in respeot of suoh 
deposit, Government has to pay such poundage 
and fees in addition to the compensation 
money. Tho Court has no power to direct 
that a portion of the compensation money 
deposited should be refunded to Govern- 
ment as representing the poundage and foes 
paid by it when the money was deposited 
in Court. As tho money is compensation 
in respeot* of land acquired under the 
Aot, the Court has power only to direot 
payment of suoh money without any deduc- 
tion to the person cr persons interested. 
When land is acquired for a Company, the 
poundage and fees, whioh may beoome payable 
during the course of prooeeding9, may be reco- 
vered by Government, from the oompaoy as 
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costs of acquisition. {Macleod, JJ In re 
PESTONJEE JEHANGIB HORMUSTJI, 

37 Bom. 76 = 13 I.G. 7?l = 

1* Bom. L.R. 307. 

— 9a. 31 and 31 —Order of Dt . Judge 
allowing withdrawal of deposit— Appeal, 

An order of the Dt. Judge allowing a Hindu 
widow to withdraw money deposited by Collec- 
tor under 9. 31 of the Act. is not appealable 
under 8 . 54 . ( ChatUrje 6 and Btachcroft, JJ-) i 
BI6WANATB 8IMHA V . BlDHUMCJKHl DASI. 

31 1.0. 677 = 19 0 W.N. 1290. 

S. 31 (2 )— Compensation paid to a 

wrong party— Remedy of right pirty. 

When the Civil Court comes to the conclu- 
sion that the Collector hag -paid compensation 
to the wrong party, the decree in favour of the 
right party should not be agaiost Government, 
but should be against the party who had been 
paid by the Collector. IMook'rjee and New- 
bould , JJ.) 8ATISH OHUNDRA 6INHA V. 
ANANDA GOFAL DAS. 33 I.G, 253 = 

20 0. W.N. 816. 

S. 81, (2)— Applicability to shebait 

—Power of shebait to alienate 

The shebait of an idol occupies a position 
which is analogous to that of a manager of an 
infant ; he has the possession and management 
ol the dedicated proparty, but not the power to 
alienate it. 8. 31, Cl. (2) of the Land Acquisi- 
tion Aot tboroforo applies to the case of a 
shebait. (Coxe and Ray t JJ.) Ramprasanna 
NANDI V . 0ECY. OF STATE. *0 Oal. 893 = 

22 1.0. 272 = 19 C.W.N. 63a. 

S. 81 (2)— Apportionment of compensa- 
tion— 8uit for . 

Where the Collector awitds a compensation 
in Land Acquisition proceedings the person 
awarded can bring an action in a civil suit for 
the portion ol the compensation money if the 
qaestion has not been decided by Ibe Collector. 

7 C.W.N. 538, Foil. 37 P.R. 1905. Ref. [Chevis 
and 46dul Baoo/, JJ.) CHANDU Lal u. 
MUSammat Ladli Beg am. 83 P.R. 1919 = 

19 1.0. 637 = 18 P.W.R. 1919. 

Ss. 31 (2) and 82 (1| — Unenfranchised 

Service Inam- Owner of— If competent to alie- 
nate . 

The owner of an unenfranchised seevioe Inam 
is incompetent to alienate withio the meaning 
of8s. 3 1 (2) and 82 (1). (IPaHts. C J. and Seshi- 
gxri Aiyar, J.) GOVINDA GOUNDar u. 
RAMIEN. 23 I.G, 600. 

-———8. 32— Limited owner— Hindu widow 
—Mode of assessment of value . 

The land acquired belonged to a Hindu 
widow and there was no evidence on the reoord 
that Bhe had only a limited interest, on the 
other hand it wfca alleged that undor a ouatom 
prevailing in Bikanir, whero her husband had 
come from, she had absolute interest and no 
other olaimanthad oome forward and asked the 
Court to proteot hie right. Held, that the 


LAND ACQUISITION ACT (I of 18)*), S 32. 

Court wa9 not justified in proceeding under 
S. 32 of the Land Acquisition Aot and award- 
ing to her only the interest on the sum. 
{Banner jee and Suhiman, JJ.) KRISHNA BAI 
v . The Secretary of State for India in 
Council. 18 A.L J. 899 =37 I.G. 820 = 

42 A. 599. 

S. 32 — Applicability — Inalienable 

lands, 

S. 32 should apply to oases where the posses- 
sor of the land has a limited interest in it and 
does not govern the case of the compulsory 
acquisitions ol land incapable of alieuation in 
whose ever hands it may be, e.g.. unrecognised 
narva holding. [Batch dor and Hayward, JJ.) 

assistant Collector of Kaika t;. 
VITHaLDAS V ALL A V ADAS 40 Born. 234 = 
33 I C. 464 = 17 Bom. L R. 1140. 

3. 32— Invrs.'m?n£ — Saying of widow's 

estate . 

The compensation money for land acquired 
under the Aot whioh was invested in Govern- 
ment securities under the eeotion, remains in 
the custody of the 8peoial Judge. He is corn- 
patent to deal with the question of its applica- 
tion. Expenditure of money to save land 
comprised in the estate inherited by the widow 
from her husband, from an impending sale is 
not an investment “ in the purchase of lands ’* 
within the meaning of the seotion. ( Mookerjee 
and Cuming, JJ.) DEliENDBA NATB DE V, 
TULSIMANI DASI. 41 1.0. 810“ 

26 O.L.J. 123. 

— S. 32— Dobutter property — Order for 
tnt*3tmftNi and payment of interest to Shebait 
“ Award part of — Appeal— Court-fee " ad 
valorem' 9 — Court Fees Act , S. 8 and Sch . II. 
Art . 17, Ol, (6). 

Where certain debutter properties ware ac- 
quired under the Land Acquisition Aot and the 
Court ordered undor 8. 32 that the compensa- 
tion money ahould b9 invested in Government 
promissory notes and that the Shebait would 
be entitled to draw only the interest on them 
and an appeal filed against that order had affix- 
ed to it a Oourt-fee of Rs. 10 under Act. 17 
(vi) of the Court Foes Act. Held , that the relief 
Bought in tin appeal oould be estimated at a 
money value at least approximately. The oase 
fell within 8. 8 of the Court Fee 3 Aot and 
ad valorem Court-feo ought to be paid on the 
memorandum of appeal computed according 
to the difference between the amount awarded 
and the amount olairaed bv the appellant. 
{Brett and Carnduff , JJ.) TRINAYANI DASI u. 
Krishna Lal Dby 89 Oal, 906 = 

14 1 0. 724=17 0 W.N. 933. 

' "S. 32 — Debulter properly , 

When debutter property has been aoquired, 
the provisions ol 8. 32 can be brought into 
operation and olauae ( 1 ) (ij of that section is 
wide enough to enable the Judge to allow a 
portion o! the money for effecting absolutely 
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necessary repairs. ( Mookerjie and Caspers: , 
JJ.) KAMINI DEBl V. PROP1TTO NaTH 
MOOKEBJI. 10 I.C. 491 = Id C.L.J. 397 = 

39 Cal. 33. 

- S. 32—’ towir to alienate ' — Meaning 

o /— Hindu widow— If within section. 

The words ' power to alienate is S. 32 refers 
only to alienation by the Collector but net to 
alienations in general. The case of a Hindu 
widow does not come within the purview of 
Sectiou 32. ( Pratt . J C.) LAND ACQUISITION 
Officer, Karachi v. Lakshmibai. 

11 I C. 304. 

Ss. 33 and 36 |2> — Ttmpcrary 

occupation whin assessable — Compensation. 

Where cultivable land in the hands o! the 
tenants was acquired temporarily for the pur- 
pose of digging Kankar , htld % that such portion 
of the compensation as might be awarded to 
the owner for the purpose of restoring the land 
to its original condition was not assessable 
until after the term of occupation had expired. 
In the oircumstanccs of the case also this 
amount was not rightly assessed on tbeprobable 
value of the Kankar which might hypotheti- 
cally ba extracted from the land. (Tudball and 
Rafique , JJ.) SECRETARY OF 6TATE v . 
ABDUL SALAM Khan, 30 1.0. 245 = 

37 All. 347. 

S 45 i3)— “Camiof be found "—Tem- 
porary absence if within . 

Temporary absence of a person to be served 
with notice, docs not fall within the words 
''cannot be found ” in ol. (3), 8. 45, Land 
Acquisition Act. Notice should as far as practi- 
cable be personally served, (Richards, C J. 
and Banerjce. J.) FAzal Rasul v. COLLEC- 
TOR OF AORA. 30 I C. 70 = 17 A L J. 268. 

8. 48— Withdrawal from acquisition — 

Municipal Board . 

When proceedings are taken on behalf of a 
Municipal Board, the Beard cannot withdraw 
but the Government c*n. ( Tudball and Abdul 
Raoof, JJ,) SECRETARY OF STATE v. KAMAR 
ALI. 81 1 O* 801 = 16 A.L J. 659. 

— S. 48— Agreement between parties as to 

amount of compensation . 

A binding agreement as to the ownership of 
properly notified by the Government UDder the 
Land Acquisition Aot for acquisition for a 
publio body can be made between the publio 
body and the owner beforo the Collector baa 
made hia award under the Act, and could be 
specifically enforced by the plaintiffs, agaiost 
the defendants. The power of withdrawal given 
to the Government by 8. 48 of the Aot does not 
render the agreement void for want of mutua- 
lity. (Heaton and Marten, JJ.) The FORT 
Press A Co., Ltd. v. The Municipal 

CORPORATION OF THE CITY OF BOMBAY. 

44 Bom. 797=88 1.0. 021- 
21 Bom. L.R, 1014. 


Sa. 49 and 6— Acquisition of a portion 

of land— Owner desiring acquisition of whole 
— Fresh declaration. 

Government notified a portion cf a certain 
land for ccmpuitory acquisition. The claim- 
ants desired that the whole of their land 
should be acquired. The Collector instead of 
making a fresh declaration for the whole land 
under S. 6 proceeded to make the award. The 
award was objected to and a reference was 
made to the Court. The claimants objeoted 
that the whole proceedings were ultra vires. 
Held , that the acquisition of the land was 
contrary to Jaw because the taking up of land 
without a declaration was illegal, and that the 
proceedings beginning with the Collector’s 
award were void. ( Heaton and Shah , JJ.) 
BBAGWANDAS V. 6PEC1AL LAND ACQUISI- 
TION OFFICER. 28 1 C. 489 = 

17 Bom. L.R, 192. 

Ss. 49 and 5 1— Reference— Appeal 

against order— Award, meaning of. 

No appeal lies tc High Court from an order 
of the Judge on a reference under 3. 49 which 
does not amount to an award. "Award” in the 
Land Acquisition Act means compensation in 
some form or other, whether it be tbe amount 
cr its disposal. The decision of a preliminary 
question raised on a reference under 8. 49 does 
not mean an award. ( Beachcrofl and Greaves, 
JJ.) SARATCHANDRA V. SECRETARY OF 
STATE FOR INDIA. 23 C.W.N. 378 = 

50 I.C. 732 = 46 Gal. 861. 

S. 49 Owner "—Under tenant— If 

one. 

An under-tenant is a person interested in the 
acquisition of land and so an "owner ” for the 
purpose of 8. 49 and is competent to apply for a 
reference to the Civil Court. He oan make 
such an application at any time before the 
award i6 actually made. ( Casperta and 
Chatterjee, JJ > KRISHNADAS ROY v. LAND 
ACQUISITION COLLECTOR OF PATNA. 

13 1 0. 470 = 16 O.L J. 165 = 10 C.W.N. 927. 

S. 49 — "Award or any part of the 

award"— If includes decision on reference. 

" Award or any part of the award ” means 
the decision or any part thereof as embodied in 
a formal document and would not inolude the 
judgment on which it is baaed. 8o it does not 
include decision of the Court on a reference 
under 8. 49. 27 M. 360; 30 A. 176 ; 10 C.W.N. 
250 Cons. A decision under 8. 49 will not 
prevent a claimant from obtaining compensa- 
tion for severance under 8. 23, sub-seotion (1), 
cl. (3). (Ayling and Napier, JJ). GILES 
SEDDON V. DEPUTY COLLECTOR, MADRAS. 

17 1.0. 117. 

S. 49 -Reference — Duty of Deputy 

Collector— High Court's power of revision. 

Where an objection is raised to an acquisi, 
cion of a plot of land by the Deputy Colleotor- 
tho objector stating that the portion acquired 
is part and parcel of his house, the Deputy 
Collector has no option in the matter but to 
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make a reference to the Civil Court. If be 
makes oc refus63 to make tho reference, » 
io any cane hie act is a Judicial Act, being the 
firBt step m the judicial proceeding, which the 
High Court can interfere with. ^Chapman and 
Roe, JJ.) Barasyvati Pattak v Land 
acquisition Collector of Champaran. 

2 P.L J. 204 =>39 I C. 650 = 

3 P.L W. 419. 

8. 49 (1> — House,” Gjdci;r,s uud (or 

dwelling ot servants. 

8. 49 (1) of the Act includes under the term 
‘house, * gcdowna pertaining to it and used lor 
servants’ dwelling. (Qolmwood and trxnm, JJ.). 
DALCBAND SINGH V SECRETARY* OF STATE 
FOR INDIA, 37 I. C. 11=43 Gal 663. 

I 

8. 32 -Applicability— Ptcctedings to 

restrain— Improvement Tmu for taking <:eps . 

8. 52 does not apply to proceedings com- 
menced by an owner of property to restrain the 
Caloutta Corporation and Improvement Trust 
from taking further Bteps in some pending land 
acquiflition proceedings, i Greaves, J.) In re 
Manick Chand Mahata p. The Corpora- 
tion of Calcutta and the Oalcutta 
Improvement trust. 66 I.C. 600- 

48 Oal. 916. 


LAND ACQUISITION ACT (I of 1891), S. 83. 

Ss. 31 and 31 -Award — Decree— 

Second appeal — Decision ^4ssisfu«I Judge — 
Forum of appeal . 

No second appeal lies to the High Court from 
an awird by a D. strict Court on apper.l from 
an award made by an Assistant Judge Court 
under the Act. It must be t^ken to have been 
the intention of the legislature to place an 
award under the Act on the footing of a decree. 
53 P R. 100*. Rel ; 22 B. 602; 35 B. 116. Di33. 
8 53 of the Aot has the operation o\ putting 
proceeding? before the Court on the same 
fooling as proceedings in a 6uit. Where the 
amount in dispute is less than Rs. 5,000. an 
appeal againe* the decision of a Subordinate 
Judge or au Assistant Judge on an awnrd lies 
totfce District Judge. 33 B. 371, Poll ; 23 C. 526, 
di??. tChandavirkar and Russel , JJ.) NATHU- 
BHAI v. MANORDAS. 36 Bora 360 = 

IB I 0. 312 = 11 Born. L R. 325. 

S. 53— C. P C.. S. 151 — inherent power. 

U is a rule cf law that if a party wrongly 
takes from tho Court moneys deposited by bis 
opponent the Court can enforce refund of tho 
amount with interest. {Chandavarkar and 
Heaton, JJ ) COLLECTOR OF AHMEDAbad 
v. Lavaji. Mulaji. 35 Bora. 235 = 

10 I.C. 818 = 18 Bora.L.R. 239. 


— — S». 33 and 31— Appeal to Privy 

Council from award of the High Coutt- Not 
competent. 

An appeal does not exist in the nature of 
(hinge. A right of appeal fr.^m any decision of 
any tribunal must be given by statute. L. R. 
8 Q.B.D. 1, Ref. There is no appeal to the 
Privy Oounoil as of right from an award of the 
High Court under 6, 54 of the Land Acquisi- 
tion Aofc, 8. 53 of the Aot applies to an earlier 
stage in the proceedings before an award and 
has nothing to do with an appeal from the 
High Court. 8. 64 applies to proceedings in 
the oourae of an appeal to the High Court and 
its foroe is exhausted wheo tho appeal to the 
High Court is heard. ( Lord A Iacnaghten). 
RANGOON BOTATOUNG. CO., LTD. p. COL- 
LECTOR, Rangoon. 40 Cal 2t = 

89 I, A. 197 — 16 C.W.N, 961 = 12 M.L.T.193- 
(1912, M.W.N. 781-16 0.L J. 249 = 
23 M.L.J. 278 = 14 Bora. L.R. 883 = 
10 A L.J. 271 - IB Bur. L.T. 205 = 
16 I.C. 188 = 6)L.B.R. 150 (P.Oj. 


-- 8a. 63 and 61 — Acquisition of imn 

veabU properly under Ancient Monuments Pi 
mvatio* Act, VII o/ 1914, 8s 10 and 21 
Appeal to High Court . 

In oases of acquisition of immoveable di 
party under B 10 of the Ancient Monumer 

SSSSi!! \lt n n ct ' 1914, ft0 appeal Uoa ,ro “ i 

award o! the Court under 8s. 69 and 51 of t 

1894 ‘ Ataman a 
Heaton, JJ.) Visno c. THE Dibtrii 
jDBPUTY COLE.EOTOB, KOLABA. 

** B. 100-431.0. 480 
19 Bom L.B, 9! 


9. 93— Powtr to send lor records. 

The power to cal) lor records from another 
Court 19 a power which 19 inherent in the Judge 
ol a Land Acquisition Court, and consequently 
in the «peci*l tribunal constituted under the 
Land Acquisition Aot I ol 1891 to hear o«so3 
from the orders of the Oaloutta Improvement 
Trust. [Holmwood and Alullitk, JJ,) NARESH 
Chandra Bose v. hira lad Bose. 

43 Cal. 239 = 84 I.C. 283 = 20 O.W N, 360. 

—9b. 53 and 51— Review of award. 

ter sibling, J. — A Land Acquisition Court 
can review an award passed by it under the Aot; 
the power ia derived from the laoguageof 8. 53, 
eince tho words "proceedings before the Court 
under tho Act” are oompreheoeive to inolude 
review, A die'inotion should be drawn between 
the power ol Court to alter its own ordec 
(review) and tho power of another Court to 
alter it (appeal). Per Srinivasa Iyengar, J.— 
An award ol the Court oannot be changed by it 
on review. The words ‘‘proceedings before the 
Court under the Aot” in 8. 53 oxolude the 
applicability of the provisions of C.P.C. relat- 
ing to review. Obifrr,— The words "prooeediDgs 
before the Court under the Aot ” in S. 53 ex- 
clude the applicability of the wide Dowers of ap- 
peal conferred on Courts by the O.P.C. Except 
for 8 64 no appeal will lie from the decision ol 
a Land Acquisition Judge. Under 8. 54 ol the 
Land Acquisition Act. High Court oan eutertain 
appeal from every award irrespective of the 

C0U "oo «'° h p * 68cd ot ' ,9 value - 39 0. 526, 
* p p ; : 83 ® 971, not app. Quaere. -Whether 
under the Land Acquisition Aot proceedings by 
way of exooution oan be taken to enforoe the 



1531 


1532 


CIVIL DIGEST, 1911—1923. 


LAND ACQUISITION ACT (I of 1894), 8. A3. , 

award, 22 B. 602 ; asToTMl ; 25 A. 133. ref. 
(Ayling and Srinivasa Iyengar , JJ.) RlULAM- 
BATH KUNHAMMAD V. PaRAKAT KATHIRI 
KUTTI. 31 M L J. 827 = 38 10. 873 = 

9 L.W. 472. 

Ss. 93— Review of decision — District 

Judge . 

A District Judge is competent to review bis 
own order apportioning the compensation 
mcney'paid cn compulsory acquisition of land 
between the parties entitled to it. No provi- 
fiioo of the L.A. Act forbids the application of 
the C. P. Code, 0. 47, to the proceedings 
under the Act. I Mullick and Sultan Ahmad, 
JJ.) bakti Narain Singh v. Bir Singh. 

2 U.P.L.R. (Pat.) 60= 1 P L.T. 219 = 
68 I C. 610 = 9 P.L.J. 263. 

S. 84— Dispute between rival claim- 
ants— Decision— Appeal. 

A decision in case of a dispute amoog rival 
claimants as regards title to compensation 
money is appealable to the Privy Council. tLcrd 
BuckmasLr). T. B. RamaCHANDRa Rao t. 
Ramchandra RAO. 43 M L J. 78 = 

49 I. A. 129 =30 M L T. 164 = 

49 Mad. 820 = 89 C.L J. 943 = 

20 A.L J 684=16 L.W. 1 = 

(1922) MWN. 389 = 20 OWN. 713 = 

24 Bora. L.R. 963 = 1022 P.0. 80 (P.C.). 

— S. 34 —Letters Patent (Bora.), Cl. 39— 
Special leave to appeal to Privy Council . 

No appeal lies to the Privy Council against 
ft judgment of the High Court upon an appeal 
from a Court’s award under the Land Acquisi- 
tion Act and leave to appeal cannot therefore 
be granted under Cl. 39 of the Letters Patent 
(Bom.). [Lord Macnaghten), 8PEOIAL OFFI- 
CER, Salsette Building Sites v. Dasa- 
BHAI BEZANJI. 20 I.C. 763 (P.C.) = 

17 C.W.N, 421. 

• 8. 54— Award— Amendmint onground 

of error — Appeal— Award by Court , amount of. 

Where an award uudor the Aot w*6 made by 
the District Judge and on an application by the 
Oolleotor, subsequently, tho Judge amended 
the award ftDd reduced it .—Held, that what 
was passed by tho Judgo wa6 an award and not 
a decree, that the alteration of the former 
award, was a fresh award, and that an appeal 
lay under S. 54 of Iho Act :—Held, also, that 
the Judgo could not award an amount less 
than the amount which the Colleotor awarded 
notwithstanding the error of the Colleotor in 
his calculations. (Tudball and Sulaiman, J J.) 
CHANDU LAL V. COLLECTOR OF BAREILLY. 

19 A L J. 871 = 64 I.O. 624 = 44 A. 86 = 

1922 All. 203. 

0. 54— 8eccnd appeal to High Court, 

if lies— Award less than Rs 5,000 —Bombay 
Civil Courts Act, S. 16. 

Where an award in a Land Acquisition case 
is below Rs. 5,000, an appeal from the award 
lies only to the District Judge and a eeoond 


LAND ACQUISITION ACT (I of 1894), S. 94, 

appeal therefrem dees not lie to the High 
Court. (Scott Smith and Batchelor, JJ.) 
AHMADBHOY v. Waman Dhondu. 

38 Bom. 337 = 23 1.0. 614 = 16 Bom. L.R. 72. 

Sb. 54. 26 and 49— Decision that 
Government should not be compelled to take 
portion of land— Award— Appeal. 

A decision that Government could take only 
that portion which they desired and they 
should not be compelled to take the whole 
holding is not an award but a preliminary 
decision decreeing no compensation. Since 
the order does not amount to an award, no 
appeal lies against it. (Batchelor and 
Shah , JJ.) MULRAJ KHATAV V. COLLECTOR 
OF POONA. 21 1.0. 179 = 19 Bom. L R. 802. 

8,34 —Appialto Privy Council. 

No appeal lies to the Privy Counoil under 
8. 54 from a decision of the High Court 
although the value of the property exceeds • 
Rs. 10,000 and there is a substantial point of 
law. As the Act gives no right of appeal to the 
Privy Council, no 6uch right exists. iBatchelor 
and Heaton , JJ.) SPECIAL OFFICER, 

Salsette Building Sites v. Dosa bhai. 

37 Bora 506 = 17 1.0.952 = 
14 Boro. L.R. 1194, 

S. 94 — Dismissal of reference— Right ’ 

of appeal . 

Where a District Judge dismissed a reference 
as time-barred, do appeal lies to the High 
Court against this order. Under 8. 64 it is 
only an award or part of an award that is 
appealable to tbe High Court. ( Chatter jee and 
Newbould, JJ.) Dembeswar Sarma v. 
Collector of Sib Sagar. 39 1.0. 687. 

S. 54 —Order under -Appeal. 

Au order under S. 54 is appealable. 39 C. 893, 
Diet. (Hoimwocd and Imam, JJ.) DALCBAND 
Singh v. secretary of State for India, 

37 I 0. 11 = 43 Oal. 669. 

S. 54— Appeal to Privy Council— If 

lies. 

No appeal lies to tbe Privy Council from a 
decree of tbe High Court iu a land acquisition 
case determining tbe apportionment of the 
compensation money. 40 O. 21 P. C. Rel. 
(Jenkins, C.J. and Mcokcrjce. J.) Ram 
Shoshi Roy i*. G. E. Grey. 21 1 C. 427 = 

18 0.L J. 123- 

S. 64— Award— Decree ex parte — De- 

fault— Application for restoration— Appeal, 

An order pa«ed on an application for set- 
ting aside a decision by tho Land Acquisition 
Judge ex parte a9 the claimant was not present 
when the case was called is not appealable as 
tbe order ie not an award. 8. 54 of tho Land 
Acquisition Act lays down that only an 
award or part of au award can be appealed 
against. (Jenkins C.J. and ChatUrjee, J*) 
HASUN Molla V. Tasiruddin. 

18 1.0. 038 = 89 0. 893.- 
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S. 64 — Appeal /rm decision of single 

Judge. 

8. 54 of the Land Acquisition Act does not 
afiect the right of appeal from the judgment of 
a single Judge of the High Court to Division 
Bench under CJ. 10 ol the Letters Patent. 
( Shadi Lai, C.J. and Abdul Qadir, J.) Har 
Dial Shab v. Secretary of State for 
INDIA. 3 Lah. 420 = 1923 Lab. 278. 


8. 94 -Award- Order for refund cf 

compensation is not— Appeal— Order of refund. 

An order directing refund of the money paid 
as compensation under the Act is not an award 
or a portion of an award within 8. 54 and 
hence is not appealable. But it may be revised 
if the order be passed without jurisdiction. 
(Martineau, J.) Gohab SULTAN v. ALI Moha- 
med. 63 1.0. 1 = 3 Lah. L.J. 421. 

. 8. 51-Appeal— Parties- Omission of 

Secretary of State— Effect. 


The only respondent in an appeal from land 
acquisition case is the Beoretary of State, and 
if his name is omitted, there ie in fact no 
appeal. ( Rattigan and Beadon , JJ.) FAKIR 
Chand v . Municipal Committee of 
HAZBO. 99 P.L.R. 1913 = 88 P.W.R. 1913 = 

18 1.0. 37-89 P.R. 1913. 


8. 64— Appeal to High Court— Limita- 
tion Act , Art x 156 — Applicability of. 

The limitation for preferring an appeal to 
the High Court under Q. 54 of the Land Acqui- 
sition Act, ie that prescribed by Art. 156 of 
Limitation Act. The expression “an appeal 
tinder theO. P. Code ** in the first column of 
Art. 156 inolnde8 appeals not allowed by, but 
governed by, the C.P.C. with reference to 
procedure. 18 Cal. 221, Rel. 40 Cal. 21, Dist. 
(Abdur Rahim and Oldfield , JJ ) A. Rama- 
8WAMY PILLAI V. THE TAHSILDAR OF 
MADURA. 43 Mad. 91-87 M.L.J. 110- 

28 M.L.T. 136-10 L.W. 220 = 
93 1.0. 409-11919) M W N. 868. 


— S. 51 — Appeal — Decision of High 

Court'— Difference of opinion between Judges — 
Procedure- C. P . Cede , S. 98 (»>— Letters 
Patent , CJs. 15 and 36. 


The decision of the High Court on an appeal 
under 8. 54 is not a judgment within Ol. 15 of 
the Letters Patont and is not therefore open 
to appeal. 40 Oal. 21 and 17 O.W.N. 421 
Ref. Under B. 98 (2) of the O. P. Cede whioh 
applied to the oase, the result of the hearing 
before the Division Benoh must be taken to be 
the confirmation of the award of the Distriot 
Judge, where neither of the two Judges agree 
with the award of the Court below nor a 
among themselves. 22 O.L.J. 6a6, Ref. p er 
Stshagiri Iyer, J.-01. 86 of tho Letters Patent 
governs appeals from the mofuesiJ in cases 
where 8. 98 of the 0. P. Code does not apply 
95 Mad. 548 ; 29 Mad. 1 ; 20 Bom, L.B. 186 
Bel. {Abdur Rahim, Oldfield and 8eshaQiri 


LAND IMPROYEMENT LOANS AOT (XIX of 
1883;. S. 7. 

Iyer , JJ.) Manavikraman JlRUMALPAD V. 
THE COLLECTOR OF THE NlLGIBIS 

41 Mad. 943 = 38 M L J. 110 = 
24 M.L.T. 183 = (1918) M W,N. 340 = 
49 I.O. 27 = 8 L.W 261. 

B. 34 — Appeal— Memo, of cross-objec- 
tions. 

8. 54 of the Land Acquisition Act makes no 
departure from the ordinary rule ol the C. P, 
Code, that tho memorandum of objections 
should not be confined to tho subject-matter ol 
the appeal. (Abdur Rahim and Seshagiri 
Aiyar , JJ.) THE DEPUTY COLLECTOR, 

Madura division v. Motbirala Mudali. 

39 M L J 83 = 24 M L T. 83 = 
(1918) M.W N. 438 = 48 I.C. 1003 = 

8 L.W. 271. 

8. 64 — No award— No appeal— Revi- 
sion. 

8. 54 only gives an appeal to the High Court 
from an award or any part of an award. Where 
there was nothing as an award by the Civil 
Court, tho High Court oan only interfere by 
way of revision. (Skinner, A.J.C.) COLLEC- 
TOR OF AKOLA V. ANAND RAO. 

11 I C. 690 = 7 N.L.R, 88. 

S. 54— C. P. Code , 8. 109— Lower 

Burma Courts Act , 8. 11 — Award by Judge, on 
original side of High Court— No appeal. 

An award under Part III of the Land 
Acquisition Act is neither a decree nor an 
order and 8. 14 of the Burma Courts Act whioh 
provides for appeals from deoreeB and orders 
made by a single Judge on the original side of 
tho Chief Court does not apply in such cases. 
6. 54 of the Land Acquisition Act does not give 
a right of appeal from an award of a single 
Judge on the original side of the High Court. 

( Bartnoll , JJ.) COLLECTOR OF RANGOON V. 
CBANDBAMA. 28 1.0. 260 = 8 L.B R. 103. 

S. B6— Order under— If binding on 

Land Acquisition Court. 

A Land Acquisition Judgo with whom a sum 
of money is deposited to a lunatio’a oredit 
oan not refuse compliance with the order of a 
Distriot Jodge in his lunaoy jurisdiction direct- 
ing payment of the money to the lunatio’s 
natural guardian, the order being in accordance 
with 8. 66 of the above Aof, (Holmurood and 
imam , JJ.) Satyendra Nath Dey v. 
Secretary of State. 87 I C. 110= 

20 O W N, 978, 

LAND. HOLDER. 

See Madras Estates Land Act, 8. 8. 

LAND IMPROVEMENT LOANS AOT (XIX of 
1883). 

Bs, 7 and 12— Certificate— Suit for 

balance of loan— Charge on land for improve- 
men l — Enforoea bility . 

Under 8. 7, the land (or whioh theadvanoe 
is made for improvement is a seourity to the 
Government for the purpose of eeouring the 
repayment of the improvement oharge. Where 
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the certificate exeouted by the Oollector at the 
time of granting loan and registered under 
8. 12 stated that for repayment of the loan 
with interest, the immoveable property speci- 
fied in the margin and the land on which the 
improvement was to be made was hypothecated 
to the Goverament, the Government obtains a 
perfectly good chargeon the land and is entitled 
to enforce the oharge by sale, in the ordinary 
manner. ( Fletcher and Richardson , JJ.) 
THE 8ECBETARY OF STATE FOR INDIA IN 

council v. Lalit Mohan Bose. 

27 1.0. 391. 

LANDLORD AND TENANT. 

See also (l) Land Tenure. 

(2i Lease. 

(3) T. P. ACT, 8S. 106-117. 

14) Tenancy acts (Local). 

abadi. 

ABANDONMENT. 

ABWAB. 

ACCRETION. 

appurtenance. 

Building by tenant. 

Cess. 

Co-sharer. 

Covenant. 

Damages. 

Dispossession. 

Distraint. 

Easement. 

Ejectment. 

Encroachment. 

Escheat. 

Exproprietary tenancy. 
Forfeiture. 

Government revenue. 

Grove. 

Heritability. 

Holding over. 

Homestead. 

Ijaradar. 

Improvements. 

Merger. 

Mines and minerals. 

Nature of tenancy. 
Non-transferable holding. 

Notice to quit. 

Occupancy right. 

Ouster. 

Pasturage. 

Patnidar. 

Permanent tenancy. 

Proprietary right. 

Raiyat. 

Relationship. 

Rent. 

RIGHTS OF TENANT. * 

Settlement of disputes, 
sib land. 

Bub-tenancy. 

Surrender. 

Tanks, 

Tenancy at will, 
termination of tenancy. 

Thekadab. 


LANDLORD AND TENANT— Abadi. 

Trees. 

Trespass. 

Under-proprietary bight, 
Undeb-raiyati interest. 

Wajib ul-arz. 

Waste.- 

Zemindar. 

Abadi. 

Aoadi— Erection of building by tenant 

— License implied from conduct . 

Ereotion of building for purposes of agri- 
culture by a tenant and ite nee by him for 
more than 12 year’s on an abadi raises tho 
presumption of a license. 8o long as that 
tenant continues to be the zamindar’s tenant 
the license cannct be revoked, ( Stuart , J.) 
OHAUDUBI BALWANT 8INGH t). NET RAM. 

L.R. 3 A. 152 (Rev.) 

Abadi— Death of tenant without heirs 

—Escheat— Crown and landlord . 

Held, on the evidence, having regard to the 
settlement of 1850 the proprietor of the Mahal 
was entitled to the abadi on whioh the tenant 
had ereoted a residential house, on the death 
of the teoant without heirs. The Crown's 
prima facie right was displaced by theevidenoe 
in the oa9e. (Piggolt and Walsh , JJ.) BHABT- 
pur State v . secretary of state. 

47 1.0. 823 = 16 A.L J. 693. 

Abadi— Right to live in a house built 

by tenant— Ejectment. 

In the United Provinoes the Zunindar6 are 
under Government owners of every inch of 
ground within tho Mahal, whether cultivated 
or waste, within his Zimindari aud if any one 
other thin the Zimindar seeks to establish a 
title to any portion whether through adverse 
possession or otherwise, the burden is on him 
of proving suoh title. The general law of the 
land is that if a tenant is ejeoted from the 
tenanoy or abandons it, then, unless there be 
some speoial custom to the contrary, the site 
on which he has bnilt his bouee reverts to the 
Z*mindar and the tenant must remove the 
materials therefrom. (Knox, J.) 8HOHRAT 
BlNGH t>. JHAGBU. 80 1.0. 782- 

13 A.L.J. 743, 

Abadi— Tenant's right to reside in 

house in abadi— Partition, effect of. 

If prior to the partition of a village, the 
cultivating tenant possessed a right of resi- 
dence on the land, the faot that in the partition, 
his cultivating holding was assigned to one 
Mahal and hi9 residential house to another, 
would not in any way afleot his right to reside 
in the house. 12 A L.J. 589; 30 A. 282, Fol. 
(Piggolt. J.) Mukhbam Sing v. Kota. 

24 1.0.22-12 A.L.J. 488. 

Abadi— Ejectment- Structures erected 

without permission— Right to demolish. 

Struoturea built by the tenant of the abadi 
site oould, in the absenoe of oastom, be 
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demolished by the landlord but the tenant 
could not be ejected. (Rafique, J.) KehAri 
SINGH v. HOLASI. 21 I.C. 967- 

12 A.L J. 175. 


Abadi— Occupation of land — Well- 

Construction of— Injurious to the right of 
Zamindar . 

A landlord cannot restrain his tenant who 
has been in possession of the house for genera- 
tions without paying rent, from constructing a 
well in the compound of his house (or his 
convenience and comfort, (Griffin and Cha - 
mier t J J.) BHAGWAN DAS V. MUHAMMAD 
YAHIA. 33 All. 292 = 18 1.0. 928 = 

11 A.L.J. 301. 

Abadi — Ground rent — Transfer of 

site and home. 

In a town it is impossible to start with the pre- 
sumption that the ooonpiers of houses have no 
power to transfer the right to occnpy the sites 
no which their houses stand. 80 A. 311, Di9t. 
The payment of a small ground rent to the 
landlord is not neoeesanly inconsistent with 
the right to transfer the houses with the right 
to oooupy sites. ( Charmer and Rafique, J J.) 
JAMNA Kuer v. ABDUL NABI. 16 1 0. 853. I 


Abadi— Adverse possession — .Ancifius 

pojsidendt, 

Tho question of adverse possession depends 
upon the circumstances of eaoh ;oase ; in a case 
where an innkeeper in an agriculturist village 
has been using his house for purposes other 
than those of an ordinary agricultural village 
paying no rent for the use of the site in abadi 
his possession of the site is adverse to that of 
tho Zemindar, (Richards. C.J., Banerjee and 
Chamiir % JJ.) Incha Ram v. Bande ALI 
khan. 88 All 767 = 11 1.0.52 = 

8 A.L.J. 877. 

— — — Abadi— Tenant-at will. 

When a non-proprietor has occupied common 
land (generally abadi) for several years with 
the consent of the proprietary body he oannot 
be ejeotcd so long as be nses that area for the 
purpose for wbioh it was granted, bat tho case 
of tenanta-at-will is different. Their possession 
haa been on Bufferanoo and they have no ooeu* 
panoy right in land. (Le-Rossignol, J.) 
NIHALA V. 8BAHAB Din. 1923 Lah. 413. 


Abadi— Shamilat— Onus of proof. 

The onus of proving that there is 8hamilat 

In the Abadi whioh oan be partitioned is on 
the person olaiming partition. <8/iadiLaf, 
C.J. and Lesht Jones, J.) Manji v. Ghulam 
Mahommbd. 81 10. 413 = 2 Lah. 73 


— - -Abadi— Alienation by non- proprietor — 

Sfafas of alienor— Malik qabsz. 

A non-proprietary resident in a village, 
oannot in the absence of well-established custom, 
dispose ofthe site on whioh his house is built 
or hia right of residence in the house without 
the oonsent of the proprietors of the village. 
Tho status of the person making the disposition 
must, however, be determined with referenoa to 

Tol, III 0, D.«— 97 
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the time when he occupied the site. A Alaiih 
qatza haviDg full proprietary rights over the 
cultivated land in hia possession as Malik has 
the same rights in the absence of proof to the 
contrary and the proprietors who are entitled 
to a share in the shamifat arc not entitled to 
interfere with the sole of his house by euch 
Malik. ( Shadi Lai, J.) Ladha Ram v. 
Bahadur Khan. 39 P L.R. 1918 = 

43 1.0. 698 = 29 P.W.R. 1918. 

4badi — Diversion of site by a non- 

prcprielor for a different purpose — Forfeiture. 

When a non-proprietor diverts the site used 
by him as a Ghalical to other purposes, setting 
up adverse title in himself, he forfeits hia right 
of user and ig liable to ejectment at the inst- 
ance of the proprietor. (Cheuis, J.) GlRDABl 
LAL V. Nand RAM. 98 P L R 1917 = 

42 I C. 273 = 154 P.W R. 1917. 

Abadi— Village abadi if undiviied 

shamilat. 

The entire village abadi cannot be locked 
upon as undivided shamilat of the original 
proprietor. tRobertson and Sharfuddin , JJ.) 
qawan bingh v. Jafer Khan. 

7 P W R. 1912 = 89 P R. 1912 = 
13 1.0. 403=13 P L.R. 1912. 

-a&cdi — Mortgage of house in abadi of 

village, by occupant— Right of proprietary body 
to take possession . 

A mortgage by an occupant of a house in 
the abadi of a village, doss not by it6elf entitle 
the proprietary body of the village to tako 
possession of the house a9 against both thp 
mortgagor and the mortgagee ; the mortgagor 
haa at any time, the right to redeem tho 
mortgage. (8hah Dm , J ) Bagga Singh v, 
HABNAM SINGH. 95 P L R. 1911 = 

11 1.0. 317 = 213 P.W.B. 1911, 


T A bait— House— Transfer of — Occupa- 
(ton bp transferee —Oonsent— 8inking of well. 

Where no objection is made by the landlord 
to the occupation of the abadi site by the trans- 
feree of a house standing thereon, it must be 
presumed that euoh transferee had permission 
to oconpy it on the same terms as the trans- 
ftror. The sinking of a well on a premises in 
the abadi occupied by an agriculturist is not 
always inconsistent with the purpose for whioh 
the laud was granted, especially where there is 
no indication of any injury to the interests of 
the landlord. ( Drake-Brockman , J.O.) RAM- 
DAYAL v. Jagbani. 9« 1,0. 304. 


"7 — ~ 46adi — Rights of fdnani-Permission 
cl malgutir . 

A tenant’s right to a site for his house free 
of oharge is subject to the permission of the 
malguzar as to the position and extent of the 
site, but failure by a resident malguasr to 
object to the occupation of a site by a tenant 
for even two or three years would booonoluslva 
evideooe that the permission had been given. 
iHalhfaz, A. J.O.) Mussammat Dkoki 
Mukunda Kunbi. 43 It0 . 808. 
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Abadi— Status of a tenant and his 

transferee occupying abadi site in Central 
Provinces . 

A tenant, occupying an abadi site which in 
Central Provinces belongs wholly to the land- 
lord, is a licensee, protected in occupation by 
the terms of the icajib-ul ai z ; and any trans- 
feree, unless expressly or impliedly allowed by 
landlord, is liable to be ejected by the landlord 
as the right is not transferable. A transferee 
is presumed to occupy on the same terms as 
transferor subject to the icajib-ul- at z. if bis 
occupancy is objected to by the landlord. If 
the transferee ceases to use it for a dwelling 
house then he becomes liable to be ejected at 
the will of the landlord losicg the protection of 
wajib ul arz, if no prescriptive title is earned 
which however cannot be earned by bare posses- 
sion for 13 yeare. ( Stanyon , AJ.O.) NABAIN 
v. Behari. 31 I.C. 307 = 11 N.L.R. 126. 

Abadi-- Bouse of tenant — Termina- 
tion of tenancy— Right of tenant to house . 

Where a tenant is found occupying a house 
in the abadi of an agricultural village, there is 
a presumption tbat be holds the site as appur- 
tenant to bis tenancy. He baa no right to 
retain it against the wishes cf the landlord on 
ceasing to be a tenant in the village. ( Lindsay , 
J.C. and Daniel , A.J.C.) Ram HABKH v. 
Bbaiya ambika Datt Ram. 21 O.C. 257 = 

48 I.C. 420 = 6 0 L J 642. 

- —Abadi— Tenant ejected — Right of. 

Where a tenant is ejeoted from the agricul- 
tural holding in a village, he has no right to 
occupy a house in the village abadi against the 
will of the Zamindar. ( Lindsay . J. O.) 
GBABBAO u. Karam 6INGB. 47 I.C. 643 = 

3 0 L J. 493. 

Abadi — Sinking well— Injunction. 

A tenant having a house on the abadi land 
6inks a well on that land as an appurtenance 
to his dwelling house. The land lord cannot 
sue him for possession of the site or for an 
injunction, ( Lindsay . J. C.) MABABAL 
KUMRI v . 8 ABJU. 42 1C. 51 = 4 0 L J- 454. 


Abandonment* 

Abandonment— Fixed rate— Tenancy 

— Simple mortgage— Dispossession by Zemindar 
— Rights of mortgagee. 

A tenant made a mortgage of his fixed rate 
bolding and died thereafter. Upon his death his 
nephew succeeded to the holdiog. The zemin- 
dar tock forcible possession of the holding but 
the nephew took no steps to recover it from the 
zamiDdar. In a suit against the zemindar for 
recovery of the money, held that the inaotion as 
to the recovery of the possession of the holding 
was equivalent to a surrender by the tenant 
but that surrender did not aflect the 01 

the mortgagee to enforce his mortgage. [Mean, 
O.J. and Banerji, J ) RamKHELAWAN u. B ? 1J 


LANDLORD AND TENANT-Abandonment. 

Abandonment— Ex parte decree against 

tenant's heir. 

An ex parte deoree obtained by a landlord' 
against the heirs of the tenant is evidence to 
show that tho tenancy was subsisting at that 
date and negatives a plea of abandonment o! 
the tenancy. ( Greaves and Panton , JJ.) 
ANUKUL CBANDRA DBAR V. KAMALA KANTA 
ROY. 1923 Cal. 270, 

Abandonment — What constitutes — 

Payment of rent- Offer of payment— Effect of. 

Where there has all along been payment or 
offer of payment of rent by the tenant, the 
question of abandonment of the holding cannot 
arise. ( Woodroffe and Ghost , JJ.) BARAT 
CBANDBA DE v. MONORAMA DEBI. 

1923 Oal. 181# 

Abandonment — Occupancy holding — 

Usufructuary mortgagee— Right of mortgagee 
— Dispossession by landlord. 

Where there is a transfer of an ocoupanoy 
holding not by way of sale, the landlord, though 
he has not oonsented, is not ordinarily entitled 
to recover possession of the holding unless there 
has been an abandonment. Where therefore 
an ocoupanoy tenant usufruotuarily mortgages 
his holding and delivers possession to the 
mortgagee who was dispossessed by the land- 
lord, in a suit by the mortgagee for possession 
against the landlord, held t that the plaintiff was 
entitled to possession in view of the finding 
that there was no abandonment of tho 
holding by the tenant. ( Greaves and Ghose t 
JJ.) AMBICA DEBI V. SWARNAMAYI DASI. 

49 0 989 = 1922 Cal. 139. 

Abandonment of tenancy— Plea of. 

It is not open to a landlord, taking posses- 
sion of the tenancy with a view to cultivate it f 
under an agreement with his tenant, to set up 
the plea that the land has been abandoned by 
the tenant. IMookerjee , A.C.J. and Fletcher , 
J.) KBETRA NATB MONDAL V LAKBAN 
8ARDAR. 39 I 0. 442. 

Abandonment— Transfer by raiyat— 

Sub-lease— Non-transferable occupancy. 

Where a tenant having a non-transferable 
right of occupancy, sells such right to a third 
person, aud having obtained a sub-lease from 
the purchaser remains in possession of tho land 
and cultivates it, the landlord (in the absence 
of repudiation by tho tenant of hie relation to 
Ibe landlord as such) is not entitled to recover 
possession, inasmuch as it does not amount to 
abandonment. 33 Oal. 531; 34 Cal. 699 5 and 
34 o.L.J* U3, Ref. ( Chaudliuri and Cuming , 
JJ.) 8EPARAN V. RAMDEB RAI. 

65 1.0. 860 = 24 G.W.N, U7 r 

Abandonment— Evidence of nonpay- 
ment of rent— Non-occupation -Effect of. 

Where a raiyat goe9 away without giving 
notioe from land whiob ho has occupied and 
neither cultivated nor pays any rent, the 
landlord is justified in assuming that he has 
relinquished it and the raiyat has no right tO' 
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ask to bo re-installed on tbe ground that be 
never formally relinquished the land. Mere 
non-payment of rent is not evidence of aban- 
donment, but non-payment of rent ooupled 
with non occupation ol land shows an inten- 
tion to abandon it. {N. R . Chatter jet and 
Panton, JJ.) gobeb Sheikh v. alipoddin 
SHEIKH. 61 l.G. 356 = 30 O.L.J. 13. 

— Abandonmtnt — Evidence — Non-pay- 
ment of rent— Submergence oj land . 

A tenant's title to a holding is not neces- 
sarily I o b t by rent not being paid during the 
time the land ia submerged. Whether from 
the non-payment of rent during submergence 
of the holding or from tbe conduct of the 
tenant, abandonment or surrender should be 
inferred iB a question of intention. (Ttuncn 
and Cuming , JJ.) Dinanath Chanda v. 
Nawab ALI, 49 I.O. 984. 


Abandonment— Essentials, 

There is no abandonment of an occupancy 
holding where a tenant ezecutee a usufruc- 
tuary mortgage of a portion of tbe holding and 
leaves the village temporarily aDd bis heirs 
come back and resume possession of a portion 
of the land. {Chatterjee and Richardson , JJ.) 
RAJAB ALI V. PANDU MULLICK. 

41 1 0. 396 


•7 Abandonment— Waiver— Suit (or rent 

without knowledge of abandonment . 

Where a landlord, without knowing that a 
tenant has abandoned the lease, sues him for 
rent, ho doeB not thereby waive the abandon- 
ment. (Chatterjee and Walmehy, JJ.) PRIYA- 
NATH MlTTER v. ANANTH NATH DEY. 

37 l.G. 942. 


— — — Abandonment— Execution of usufruc 
tuary mortgage of his holding by the tenant— 
Whether abandonment . 

The mere ozeoution of a usufructuary mort 
gage by the tenant of bis holding, is noi 
eufficiont to establish abandonment by him 
Whore a raiyat, who had ezeouted a ueufruo 
tuary mortgage of his bolding but oousented t< 
pay rent, bad left the land owing to ill-health 
intending however to come back and the land 
lord had received rent after the notice of thi 
raiyat's leaving the plaoe, there has been n< 
abandonment ol the plaoe. (J Voodroffe am 

WalmaUy , JJ.) Qoub CHANDRA Das v 
ASIMUDDI. a8 j q fi48 

" * —Abandonment— Intention. 

Whether in any partioular case, there ha 
been an abandonment ol holding by a tenant 

if “ .kTf 'T °! ,nt * ntioa »o ho determine- 

SK/2 m £ 01 i ,°{ caB0 ‘ Wolmwood an< 

' JJ,) MAHADHO PEB3HAD V 

Durqa Sahno. 23 I Oi g9 ; 

• 46a«donm«ftl — Ala malika— Failur, 

to recover malihanam due « whether. 

f y* righ ‘ B by M ala motif 
does not imply abandonment ol the rights am 
an adnamahk's failure to pay dnes does nol 


LANDLORD AND TENANT— Abandonment. 

establish adversity on his parte ( Rossignol 
and Abdul Quadir, JJ.) LEKHDBAM t>. Mt. 
Raajzan. 1928 L. 22. 

Abandonment— Evidence — Inference . 

The faot that tbe plaintiff's ancestors gave 
up the whole of their bolding and quitted the 
village for good, showed that they abandoned 
all the rights they had in the village inoluding 
rights in the Shamilat. On euoh abandonment 
their share passed to their co-eharere. (Shadi 
Lai and Mariintau . J J.) MIRZA v . KAHAN 
Singh. 32 I.C. 539 = 96 P.R. 1919. 

Abandonment —Evidence — Land left 

in possession of persons not related to owner . 

A person left his land in possession of a per- 
son not related to him, had no intention of 
resuming possession for over 20 years, and lived 
at another village seven or eight miles off and 
owned other lands. Held , it was too late to 
plead that there was no abandonment. (2?ens- 
ingten, J.) AMIR v . JiWAN. 88 P W.R. 1913“ 

19 l.G. 3=72 PL.R. 1918. 

" Abandonment" —and relinquishment 

—Meaning 0/. 

iPer Sadasiva Aiyar , J.).— “ Abandonment ” 
denotes a unilateral aot which does not 
neoessarily imply that tbe act has been or has 
to be brought to the notice of any other person 
whereas an aot ol “ relinquishment M cr M sur- 
render ” implies that the aot is brought to the 
notioe of the landlord. (Sadaaiva Aiyar and 
Napier, JJ.) VENKATA RaMIAB APPA RAO 
v . Lanka Lakshminarayana. 

(1921/ M.W.N. 616=19 L.W. 218- 

42 M L J. 161 = 80 M.L.T. 168 = 43 M. 47 = 

( 1922) M. 281. 

* Abandonment — Trespasser— Right to 

contest . 

A person, if he is not an agent or a trans- 
feree ol the interest of a tenant cannot set up 
theplea of uou-abaudonment of tenancy against 
the landlord. {Batten, A.J.C ) 8AHASBAM v, 
BHEONATH. 31 1.0. 308 = 11 M L R. 124. 

Abanaonment-Giove— Escheat. 

Where the proprietors of a village sued for 
possession of a certain grove from the transferee 
from the original grove-holders on the ground 
that it bad escheated to them even before the 
transfer, by reason 0! the abandonment of the 
groves by tho holders and it appeared that the 
plaintiff had not tried to recover posseesion for 
a long time, held, that -it oould not be said that 
the grove-holdere had absconded and the 
plaintiffs were therefore not entitled to sue for 
posseesion on the ground of esobeat, (Ptggolf t 
J. 0.) KUNJ BEHARI v . RAMESBWEB. 

20 L 0. 40. 

Abandonmtnt— Bouse land. 

The abandonment by a tenant of his house 
In a village does not amount to an abandon- 
ment ot the land on whioh the house stands. 
(Adami, J.) GOPAL: JHE SlNGH P. BAU 
Nandan Singh. 6« 1.0. 6M> 
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Abwab. 


Abwab — Rent— Tahwari— Salami. 


See also *1) B. T. ACT. 8. 74. 

(2) MADRAS ESTATES LAND ACT, 
S3. 3 (11), 143. 144. 

—Abwab: — Revoi? of embankment — 

Long payment. 

Ad annual sum levied by Government for 
the upkeep of the embankments ia not an 
Abwab. Long continued payment from time 
immemorial i3 in itself a title io favour of the 
recipient to the payment. (Jenkins, 0. J. and 
Bolmwood, J.) UDOY Narain JaNA v THE 
SECRETARY OF STATE FOR INDIA. 

47 l.C. 297-22 C.W.N. 823. 

Abwab — Test o/. 

Where a Kabuliyat after stating that the 
annual rent was to be Rs. 3.351-4-0 recited 
that the lessee was to pay also Rs 15 as 
Mamuli, Held that the sum of Rs. 15 was not 
part of the consideration for the use aud occupa- 
tion of the land or part of the rent but was an 
Abwab and therefore not recoverable. Per San- 
derson , C. J.— Eaoh case must depend on the 
proper construction of the contract before the 
Court and if upon a fair interpretation of the 
contract, it can be seen that a particular sum 
is specified in the contract or agreed to he paid 
as the lawful consideration for the use and 
occupation of the land, i.e., if it is really part 
of the reDt though not described as such, the 
landlord cau recover it. Per N. R . Chatter jee. 
J.— Though more sums than one may con- 
stitute the rent, it ia not every sum forming 
part of the consideration of the lease that ie 
rent, and recoverable as such. In determin- 
ing whether an item did or did not form part 
of rent, the fact that it has been stipulated to 
have been paid separately from the rent and 
also the fact that it is not included in the in- 
stalments of the rent have a material bearing 
on the question. 17 C. 7*26 at p 759, App. 
( Sanderson , C.J. and N. R. Chatter jee , J.) 
bejoy Singh i. Krishna bebari. 

43 Cal. 239 = 41 1.0. 561 = 21 O W N. 989. 


Abwab— Uttarayan. 

A voluntary payment liko Uttarayan made 
by tenants at one pice per rupee of their rents 
for expenses in connection with basthu puja 
on the Uttarayan Siokaranthi Day, is an 
Abwab. ( Uookerjee . A. 0. J.. Fletcher and 
Walmsley, J J ) Maharajah btrendra 
KISHORB MANIKYA BAHADUR V. SECRET- 
ARY OF STATE FOR INDIA. 29 C.W.N. 81 = 

32 O.L.J. 433. 


Abwab — Rent — Distinction. 


Abwab means an arbitrary and indefinite 
imposition levied by the landlords on their 
tenants. An item which forms part of the 
consideration for which the lease is granted is 
not an abwab . [Jenkins, 0- J. and D. 
Chatter jee, J.)- Kali KUMAR ROT CHOW- 
DHUBI «. KAILASH NATH ROY OHOW- 
DHURT. I’®* 


On a construction cf the Kabuliat, in whioh 
there was a stipulation for paying ‘tahwari* 
and ' salami ' in a dietinot form payable 
not in consideration of the lease but in 
accordance with the zimindari praotice, these 
charges were held to be ' abwab9 ' and not 
recoverable. [Coxe and Chatterjee , JJ.) 
Kalanand Singh v. Saira. 25 l.C. 940. 


Abwab— Batta— Long payment of— 

Inference . 

I; is open to a Court to infer, as a matter of 
fact, from the oircumstance of long payment of 
batta that it was lawfully payable, i Mcok-rjee 
and Deachcroft , JJ.) KAMLESHWARI Per- 
shad ringh v. Kanaisingh. 

17 C W.N. 1159 = 20. 1. 0 171 = 19 C L J. 348. 

Abwab — Permanent tenure — Consi- 
deration for tenancy. 

Sums described as " Salami Towji " and 
" Tehwari Drshera ” though not described as 
rent were part of the rent and'aro not illegal. 
iChilty and Teunon, JJ.) KALANAND SINGH 
v. Eastern Mortgage agency & Co.. Ltd. 

19 1C. 701 = 18 C L J. 83. 

Abwab. 

Where earn ie agreed to be paid io oonsidera- 
tioL of the land occupied by the defendant and 
also io view of the remission of tbs Selami 
which would otherwise have been payable, it 
caouol consequently be deemed in any sense 
an illegal cess. {Harrington and Alookerjee. JJ.) 
SARAT CHANDRA GHOSE V. SHAM CHANDRA 
Singh roy. lfl G.L.J, 71 = 14 I c. 701 = 

89 c. 663. 

Abwab— Test. 

To find out whether a certain payment in a 
lease is an abwab, the test is to see if the parti- 
cular item ia the lawful consideration lor the 
use and occupation of the land. If it is really 
part ol the rent, it is not an abwab. 31 Oal. 
931 ; 18 C.L.O. 83. followed. {Mullickand 
Atkinson, JJ.) 8ADANAND TEWARI v. DEBI 
NATH MANJHI. (1922) P 184“ 

1922 Pat. 184. 


Abwab — Sikka rupees — Batta efaim. 

The consent to pay rent in Sikka rupees was 
a valid contract, as a party ia entitled to con- 
tract to pay rent in any form be pleases and 
the date o( the contraot to pay in Sikka rupees 
ia immaterial. The question of batta being an 
abwab oaly arises when the oontraot to pay in 
rupees, without the mention of the descrip- 
tion of rupees and the contract bears date sub- 
sequent to 1836 (Roe and Imam, JJ.) RaJA- 
DAKESHWAR PRASAD NARAYAN 8INGH V. 
RAMA PRASAD BINGH. 4 P.L W. 47 = 

43 1.0. 793 = 1918 Pat. 218. 

Accretion. 


Sre also (1) ALLUVION AND DlLUVJON. 

(2) BENGAL ALLUVION AND 
DlLUVION REGULATIONS 
(XI OF 1826). 
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LANDLORD AND TENANT— Accretion. 

— Accretion *— Malikana — Whether 

Zemindar enli/lfd to malikana if the taluqdar 
has an independent status. 

Accretions follow the estate where the taluq 
is separated from the Zamnidari, the legal 
position of the taluq is altered and the question 
of adverse possession to malikana does not 
arise. Acoretione to the taluq form part of the 
taluq and the Zamindar ceases to have auv 
right to the malikana. ( Richardson and Huda, 
JJ.) Heaiant Kumab Devi t>. jagdendra 
Nath roy. 87 1.0. 111. 


Advene Posiesilon. 

See adverse Possession — Landlord 
and Tenant. 

Appurtenance. 

— Appurtenance— Question of {act. 

What is an appurtenance to a bolding of an 
agricultural tenant must be decided aocording 
to the oiroumstanoes of each case. (Knox, J.) 
GiJADHAR V. BHIMAN. 42 I.G. 886. 

Appurtenances— Holding— Question of 

fact and law. 

The question whether or not oertain build- 
ings are appurtenances to the holding of a 
partioular tenant in the sense that the tenant 
cannot be ejeoted therefrom ao long as hia 
tenanoy subsists is a mixed auestion of law 
and faot. IPiggotl and Walsh.. JJ.) Umbao 
Singh v. Ohhbda lal. 38 i.o. 262. 

Appurtenance — Lease — Darkhast 

grant of land obtained from Ocvernment by 
lessee— If appurtenance to demised property. 

Land acquired on Darkhast grant from 
Government by a Mulgeni lessee oannot in law 
be deemed to be an appurtenance of the pro- 
perties held by him under the lease, tripling 
and Sadasiva Aiytr, JJ.) Kantho v. DASa 
Upabya. 26 I.G. 378. 

Appurtenance- Digging well on land, 

A raiyat ie entitled to oonstruot n well in 
a portion of hie bouse or on land in hie posses- 
aion as an appurtenanoe to his house 
{Kanhaiya Lai, J.o.) Sbeo Bahai Singh u 
RAJE8HWAB BALI. 51 I (J, 1008 a 

6 0,L J. 281. 


Building by tenant. 
Building by tenant. 


A tenant cannot enclose or build 
demised land without the landlord’ 
( 8under Lai, J.) OHATTEBPAL v. 
Upadhya. 


upon the 
s consent. 
Gajadab 

28 1.0, 89. 


poses— Hut. 


Building by unant— Residential 


pur- 


* or otherwiae, of agr 

cnltural lands, may erect a building, on hi 
holding in order that he may live there himse ! 
when he wants to be on the land for cnltivs 


LANDLORD AND TENANT-Oess. 

tioQ purposes, (Macleod, C.J. and Heaton, J.) 
BHAU MAHADU TOBASKAB V. VlTHAD 

Dattatbaya. 44 Bom 609 = 

67 l.C. 349 = 22 Bom. L.R. 793. 

Building bp tenant — Right to remove . 

Where the plaintiff removed a lease of a 
6 ait house granted to her husband and having- 
erected during the first lease a building with 
the knowledge ol the lessor, tried to remove 
the same alter expiry of the second lease. Held , 
that (Per White, C.J./;— The plaintiff could 
neither rt move the building nor claim com- 
pensation for the same. The mere faot that 
an opportunity for removal after the com- 
pletion of lea6o was given by the lessor does 
not affect hi6 rights. (Per Sanlcaran Wair.); — 
That as the building was not erected during 
the second lease and as the plff. had already 
become owner cl the house S. 108 (b) of the 
T. P. Act did not apply and the plff, had a 
right either to remove the building or olaim 
compensation, (White, C.J. and Sanharan 
Nair % J.) ANGAMMAL r. fiAEED ASLAMIS 
8AH1B. 10 U L,T. 193= 11 1.0. 743 = 

21 H.L.J, 891, 

Ges*. 

See also Tenancy acts (Local), 

—Cess— Artisan cess abadi . 


A oesa levied by the zemindar on the weavers 
at the rate of one rupee per hand-loom la not 
really a oeea. It ta really ground rent oharced 
from the various artisans in the village accord- 
ing to the number of hand-looms they have 
kept and is really a ground rent of the oocuoa- 
tion of the fiite of the abadi. 1 A.L.J 537 
Foil. ( Oohul Prasad , J.) Mt. Bakshi V 

HYDEB KHAN. L.R. 4 A. 448 (Rev.): 

1923 A. 871. 


, . ' Custom— Payment to Zamin- 

dac by villagers— If ground rent or cess, 

Payment made by oooupiers of a village abadi 
under a looal ouetom, to the Zamindar on thj 
ocoaamn of any marriage in their family, is 
ground rent for the use and oooupation of the 
a.te in the abadi and not a oeaa. (BaSert J ? 
Bdghba BeGAU U. Narotam, a I 0 3J7! 

— cement to pay - Tenure - 

Where a landlord let out a tenure "at R« on 
per annum including the ceases” it isoleaV t’faa? 
aa between him and the tenure-holder the for 

Huda, JJ.) JOGENDBA NATH v apat>7 
Pbasad Mokhebjee. 3 ,g , S. 616 


Defendant's becoming owner of tha 
oocuplad by him by adverse possession in I*! 
areas of plaintifi’s patti, does not lead J, the 
inferenee that the defendants beoame 

entitled with plaintifls to the dueTJnd 
that are levied within that area Th™ ° 8BaeB 

I. ,h», ,b. right ol oollVotlig ,hS,T“;, 
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LANDLORD AND TENANT— Co-Bh&rer • 


and cesses rested in the proprietary body of 
the patti . (Robertson and Ratligan , JJ.) 
KAMIBA v , LALU. 110 P.R. 1912 = 

17 1.0. 907 = 30 P.L R. 1913, 


Cesses — Liability to pay —Zemindar 

and Izaraiar, 

The Government levied water cess for cultiva- 
tion of land not allowed by Government to th9 
Ztynindar, and the Zemindar sued the holder 
of the village under ijara patta , for the same. 
Held, the defendant wa9 not liable, not being 
bound uuder the oontraot, to recover the cess 
from the ryot. ISaikaran Nair, J.) RaJU v , 
Venkatakumar Malipat. 

21 M.L.J 1031 = 10 M L T. 432 = 
12 1.0. 712 = (1911) 2 M.W.N, 632. 

Cess — Talukiar — ‘ Dhara ' dues — 

Construction of decree . 

Where the ex-proprietors of a village 
included in a Taluka , got a settlement decree 
against the Talukdar tor their right to receive 
• dhara 1 dues in the village, the latter was 
liable under the decree to render the said dues 
to the former whether the dues were collected 
by him or not. ( Lindsay , J.C.) MAHBSB 
Charan v. Muhammad baqor ali. 

40 I.G. 43 = 4 0. L J. 104 


Cess— Nayikar— Liability o/ estate to 

pay nayikar -holders. 

The question of the obligation of an estate 
to pay the nankar holders 19 a mixed question 
of law and faot. [Evans, J.C.) Indar Dewan 
Singh v . Deputy commissioner. Faiza- 
BAD. *3 1.0. 629. 


estate. 


•Cess— Direct payment o/ — Separate 


Direct payment of cess of rent-free lands is 
no proof that they form a separate estate. 
( Miller . O.J. and Coutts , J.) KUMAR PRA- 
MATH NATH v. ME1K. 1920 Pat. 140 = 

6 Pat. L.J. 278 = 30 I.G. 184 = 
1 Pat. L.T.700. 


Oo-sharer. 


See also OO-SHARER. 

Co-sharer Landlords— Supersession o/ 

one lease by another. 

Where a usufruotuary mortgagee executed 
a lease to the mortgagor and was succeeded by 
two persons, one having three fourths and the 
other one fourths of hie mortgagee rights and 
later on the mortgagor executed a mortgage to 
one of them it was held that the second 
mortgage could not aflect the original lease. 
( Karamat Hussain and Chamier , JJ.) Kash- 
MIRE V. RAMSARAN. 13 I#0 * 


Co-sharer — Sale ot a share in 


an 


undivided Patti. . arpp 

Whore a patti is undivided and a co sharer 
soils his share, he becomes nn expropri >tary 
tenant ol the entire body ol oo^harer and the 
buyer has not an exolusive right of collecting 
rent Irom him. iOfiffin, M BHAOWAHDW j. 
DEBI PBASAD. 12 1 630 ' 


Co-sharer landlords — Suit for rent 

by one. 

A rent suit by one co-eharer making the 
other co-sharers, defendants, along with the 
tenant is maintainable if fraud and oollueion 
between them, is proved. 12 P.L.R. 289 Foil. 

( Stanley , C.J. and Banerji , J.) Zka-ud-DIN v. 
Muhammad Umart. ,33 All. 308= 

9 1.0. 278 = 8 A. L J. 34. 

Co-sharer— Lease of undivided share 

in land— Rights ot lessee. 

Where the lessee of a piece of land had a 
valid lease only in respeot of a eix-annas 
undivided 6hare in the land, the mere faot that 
the owners of the remaining 10 as. share did 
not objeot to the ereotion by the lessee of a hut 
ou a small portion of the land could not 
preclude them from claiming joint hhis posses- 
sion of the land, although they would not be 
entitled to disturb the possession of the lessee 
so far as the^hut was ooncerned. [Chatter jee 
and Newbould, JJ.) HEM CHANDRA ROY v. 
8ASHI BHUSAN. 63 1 0. 803. 


Co-sharer — Demolition of structures . 

Co-sbarer landlords who are in possession of 
their shares only cannot have a deoree direoting 
demolition of struotures on lands belonging to 
all co sharers, unless all of them join in asking 
for the same relief. (Newbould and 8uhra* 
wardi , JJ.) TABRIJ v. KEDAR NATH DUTTA. 

62 1 0.778. 


— — — Co-sharer landlords - Tenancy— Sepa* 
ration. 

If a tenant allows himself to be treated 
separately by some oo-landlords, there is a 
separation of tenanoy ; so also where a oo- 
sharer landlord oreatos higher rights in a 
tenant, there is a separation as regards his 
share. (Beachcroft, J.) PRIANATH NAICK «. 
PROMATHA NATH ADHIKABI. ol 1.0* 


.Co-sharer landlords— Tenant- Injune- 


tion . 

Ooe of several co-aharer landlords, if he can 
make out a case, has a right, to obtain an 
injunction agaiust a tenant especially where 
the rights of the landlords will bo jsopardizid. 
f CHaudhuri and Walmsley, JM ISHWAR 
CHANDRA 8AHA v. 8HASHINATH Dab. 




Co sharer landlords— Suit for assess- 
ment of rent-By one of several landlords— 
Maintainability. 


A suit for assessment of rent by ono of 
several landlords is maintainable under the 
general law irrespective of the B. T. Aot. 
Richardson and Beach:roft, JJ ) DHANAN- 
JOY MANJHl V. UPRNDRXNATH DKB. 

. ft t n m to _ oa H W N 


Co-sharer landlords— Suit for rent • 

A landlord oau got a decree for his share of 
the root without joining his oo aharera when 
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there bad been what are oalled separate collec- 
tions. ( Flelchtr and Newbould, JJ.) MOHBN- 
dra Nath Madak v. PAnESH Chandra 
Ghose. 43 1.0.806 


Co-sharer landlords— Suit by one of 

several joint landlords. 

One of several joint landlords may fue to 
recover tbe balance of rent from a tenant or in 
the alternative to recover sums collected by 
other oo-ebarera in exoess of their shares. Toe 
ground for such an alternative relief Fhonld be 
clearly specified in the plaint. 9 W.R. (P.C.) 
9 ; 37 A. 995 (P.O.) Ref. to. IMooktrjte and 
Cuming, JJ.) Uzir v. Hari Charan Pal. 

37 I.C. 671. 

Co-sharer tenants — Rent— Whether 


one heir liable. 

One heir of a deoeased tenant cannot be held 
liable for rent on tbe ground that be paid the 
rent as the deoeased tenant’s representative. 
All heirs make up a body of registered tenants 
of one holding. (Challerjee and Newbould, JJ.) 
Shaikh Sahid v. Krishna Mohan Basak. 

38 1.0. 863=21 O.L.J, 371. 

Co-sharer tenant— Partition. 

Permanent tenure holders under same co- 
owners of a joint e9tato can «ue for partition 
Bgainst their lessor’s eo-sharere. ( Mookerjee 
and Roe, JJ.) Bbis Ohandba v. Mahima 
Chandba. 83 I.C. 17 = 28 O.L J. 231. 

Oo-sharer tenants— Decree — Tenants 

unrtcordid-lf represented by retarded Unants 
-Symbolical posaesiten, when affects persons 
not parties fo suit or execution proceedings— 
Suit /or possession by execution purchaser of 
holding— Limitation. 

Where the tenants eleoted to be represented 
in their relations to tbe landlord by their 
brother, they must be deemed to be parties to 
the suit in the name of their brother and oonld 
not bo heard to say that they were strangers to 
the Balt and therefore as against them the 
Bymbolioal possession got by auotion purohaaer 
gave start to a fresh period of limitation, as 
against strangers to tbe suit the delivery of 
symbolical possession does not affect their pos- 
Besaion. Unrecognised purchasers of a portion 

SrQ b ?- UDd b7 ‘ h9 rfl8Q,t 0t th ° 
rent suit and are not liable to be turned out bv 

fln,t br ?“gt»t within 12 years Irom 
date of the exeoution sale but within 12 years 

T P , OSa ' Saion ' {D Shatter jee and 

^ r i'^, SAD001 ' 1 

Where some tenants allow themselves to be 

wHh B th l * d i by ‘ 1 ? 8l '- oo -Bhar0ram their dealings 
with their landlord, they will be bound by** 

tw. ^11® 0b ‘ aiQad landlord against 

parties to the'Yuit"'^^ WaTnlsl^y 


LANDLORD AND TENANT — Go-sharer, 


Co-sharer — Separate Kibuliyat— 

Effect. 

The mere fact that a separate Kabuliyat ia 
given by a tenant agreeing to pay root separa- 
tely to each co-sharer does not constitute a 
separate tenancy because it may be perfectly 
consistent with the continuance of the original 
lease of the entire lands. 'Chatter jee , J.) 

IMAM-UD-DIN CHAUDHURI V. DaNESB 
Maoammad. 1A I.C. 738. 


Co-sharer landlords— Right to sue 

collectively. 

The co-sharer landlords, can sue the tenants 
collectively even if they collect rent separately 
and the rent refers to different periods. (Holm- 
mood and Teunon . JJ.) Bhobanath u. 
Belchambers. 10 I 0. 891 = 14 O.L J. 373. 

Cc-sharer tetiant — Representative 

tenant— Decree against the representative . 

There is no universal rule that a tenant 
cannot represent hia co-tenants in the books of 
hia landlord and a deoree agtinst the represen- 
tative binds tbe shares of others. 9 O.W.N. 
843, Diet. ( Mookerjee and Teunon , JJJ* 
CrAGAN 8HEIK V, ABAJAN KHATAM. 

10 I.C. 110=714 O.L.J. 180. 


Co-sharers — Landlords — Partition 

between landlord and his sons— Effect. 

Where on a partition between lessor of a 
house and his sons, the house wae not expreaaly 
allotted to the eons, the lessor ia entitled to sue 
fer the rent, though the lessor's sons recovered 
the debt on the mortgage in pursuance of 
which the lessor waa in possession. (£enjin<7- 
ton % J.) Nabpat Hai v. Hari Bam. 

178 P.L.B. 1913-19 1 C. 638- 
ISO P.W.R. 1913, 

7- Co- sharer — Lambardar — Suit for 

profits against— Mortgagee of a share in a plot . 

. * * ui j f ° r a h * lfahar9 ^ the profits against 
lambardar was brought by the plaintiff assignee 

of a possessory mortgage executed by the 

°K ft ba,f Bhape a in respect 

TK har0 '•? BD abadi pIot iD lhe vill »ge- 
Held. The suit as framed against an agent 

Tlaint^ff ft ? alnUl A a - bl0 al lh * iDatanc « of the 
plaintiff alone and in re3peot or one plot. The 

4 r in°De P r 8n i“ D 1 ated ia khe Eo 8 lish 9ta ‘ a ‘° 
* }?• doe9 n °t apply to malgug&ri 

So.J M, ira ' J ’ C>) Babd Naridas t). 
MST. Gahenabai. 11922) Nag. 16L 


-Effect C °' 3hareT ~ Surrender b V *««• from 
..VuT a lMS 5° 01 8 oo-sharor of hia 

Yhi nnl. rr8Dd °7 ‘ h ° l8Qd the l*mbat££ 

teiant M * v 0,h * r par80aa9 a ° oooupanoy 

i 6 lThe ,8 oo‘h re3 ‘ 
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LANDLORD AND TENANT— Covenant!. 


Co-sharer tenants— Right of one to pay 

up entire rent. 

Where a lease is in favour of two or more 
person?, each teDBDt is entitled to pay up the 
entire rent and prevent a forfeiture of the 
holding. (Miltra, Offg. A. J C ) NILKANTH v, 
BHAGWANT. 42 I 0. 270 = 13 N.L.R. 175. 

Co sharer landlords — Lambardar — 

Power of, to consent to transfer of occupancy 
holdings — Partition proceedings , effect of. 

Mere institution of partition proceedings 
doe3 not put an end to the power of lambardar 
as representative of the proprietary body to 
consent to a transfer by an occupancy tenant 
of his holding, {Mitlra, A.J.C.) CHOWBB 
JAIGOPAL v. RAMESHWAB. 26 I.C. 606 = 

10 N.L.R. 89. 


Co- sharer — Incumbrance by. 

A co-sharer holding uopartitioned land 
under a private arrangement oannot encumber 
it so as to bind the other co-sharers on parti- 
tion. (Ross, J.) LAL DAS v. RAM Nabain 
8UKUL. 63 I.C. 2. 


Co-sharer— Right to realise entire rent. 

One oo-sharer landlord oan sue for the entire 
rent due to him and ether co-eharers if the 
others do not join in the suit but he cannot 
maintain a suit for bis share only, unless there 
is such an arrangement between himself, his 
co-sharers and tenants. ( Jwala Prasad , J.) 
RAM RATAN PBASAD V. JANG BAHADUB 
SINGH. 62 1.0. 47. 


• Co-sharer landlords— Parties. 


A co-sharer landlord having no right to a 
separato collection oannot maintain a suit for 
rent without impleading the other oo ebarers 
as parties to the suit. 31 Cal. 707 \ 6 O.W.N. 
326, Foil. {Mullick and Atkinson , JJ.) MADWA 
Nand Ram v. Mahomed Khan. 

42 I.O. 452 = 2 Pat. L.W. 227. 


Covenants. 


See also T. P. ACT, 8s. 10, 108 and 102. 

Covenant running with the land— 

Liability of transferee. 

A covonaot by the tenant not to transfer the 
land without the landlord’s consent is a 
covenant which sufficiently attaohes to and 
concerns the demised premises and conse- 
quently is a oovenant running with the land and 
consequently a transferee or the leasee is bound 
by such oovenaut. I Mookerjee and Choltner , 
JJ.) 8ARADA EBITA LALA V. BEP1N 
Chandra Pal. 37 0 L.J. 588 = 1023 Oal. 679. 


Covenants -Breach— Damages. 

In case, where a tenant surrenders before 
expiry of iease the landlord is entitled to a suit 
lor damages and not for rent. (Mr. Mookerjee 
andBuckland, JJ.) Jogendra KBISHNA ROY 
V. KUBPAD HABSH1 AND CO. *9 I.O. 318=. 

1823 U. bo. 


Covenant against alienation — In • 

voluntary transfer — Effect. 

To a case of involuntary transfer a condition 
in a lease restraining'transfer is not applicable 
unless there are words in the covenant whioh 
clearly make it applicable to such transfer. 
INewbould and Suhrawardy , JJ.) KUMAB 
MON-MATHA V. CHUNI LAL GHOSE. 

1922 C. 96=26 O.W.N. 173. 


Covenant for possession— Limits of 

doctrine. 

In tbe absence of a contract to the oontrary, 
the lessor is deemed to oontract with the lessee 
that if the latter pays the rent reserved by the 
lease and performs th6 contracts binding on 
him, he may hold the property during the time 
limited by the lease without interruption. This 
dootrine does not include a case cf disturbance 
by persons having no lawful title or right of 
entry. Like the express oovenant, the implied 
covenant protects the lessee against all distur- 
bance by the lessor whether lawful or not, eava 
under a right of re entry, but as against other 
persons it proteots the lessee only against law- 
ful disturbance. ( Mookerjee , Newbould and 
Pearson, JJ.) UDAI KUMAR DAS V. KATYAYANI 
DEBI. 85 0. L.J. 292 = (1922) Oal. 87- 

49 0. 948. 

Covenant for renewal— Assignee from 

tenant— Right to enforcement— Stipulation as to 
rent being increased— Vague and unenforceable . 

An assignee of the interest of a lessee is enti- 
tled to take the benefit of a covenant for 
renewal contained in the lease, The renewed 
lease can be olaimed on tbe same terms and for 
tbe same rent as the original lease except for 
the oovenant to renew. Where the covenant 
for renewal provides that the lessor could 
enhance the rent without any limit and with- 
out any objeotion on the part of the lessee the 
oovenent is too vague and therefore unenforce- 
able. ( Ohose , J.) NAVAKISHORE DAS V, 
Madan Mohan Das Goswamt. 69 I.O. 600. 


Covenant for renewal— Terms of rent- 
al — Implied condition. 

Where there is a oovenant for renewal, if the 
ption does not state the terms of the renewal, 
le new lease would be for the same period and 
a the same terms as the original lease in res- 
eot of all the essential conditions thereof 
ccept as to the oovenant for renewal itself. 

3 O.W.N. 919 I 16 C.L.J. 317. Ral. Wookerjee 
nd Panton, JJ.) GDBO PRASANNA BHATTA- 
HABJEE V. MADHUSUDAN CHOWDHUBY. 

?6 0 W.N. 901 = 64 I.C. 824 = 35 C.L.J. 87. 

-Covenant— Agreement to fef— Possess- 
ion given— Right o/ partlee. 

Where B agrees to let land to A who takaa 
ossession and the agreement is one o( whioh 
pecifio performance could be granted, A and 
I have the same rights a9 botween themeelves 
3 if a lease had been exeouted provided the 
ights of third parties are not afleoted, ( Hooker - 
,e and Fletcher, JJ.) AMINUDDA OHOW- 
IHABY V. MAHABAT ADI. 60 UJ. #57“ 

2B O.W.N. 718. 
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LANDLORD AND TENANT-Covenants. 
Covenant for renewal— -Terms of. 

If there i9 a stipulation for renewal, the 
tenant is entitled in the absence of other (aots 
to a renewal on th'e original conditions oontained 
in the lease. ( Beachcrofl , J.) EPASAN ALI 
V . RAM KUMAR DE. SB 10. 376. 

— Covenant against alienation— Brea :h 
— Su6* lease* 

Where the terms of lease give the lessor a 
right of re-entry in oase of a breaoh of covenant 
against alienation in the lease, unless and nntil 
that right is exercised, a sab-lease granted in 
breaoh of the terms of the lease would operate 
as valid, (Newbould, J ) BbOJABASSI RUDRA 
Pal V. 8ABAT OHANDRA 9b 1.0. 616. 

Covenant for renewal— Omiision to 

give proper notice o/ intenfion to renew— No pro- 
vision in lease for notice— Effect of. 

Where there is an unconditional oovenant for 
renewal before the termination of the term, 
the leasee loses hie right if he fails to give 
notice in time. But relief will be granted 
against failure to give notioe in time under 
special circumstances. 37 All. 96, Ref. Where 
renewal of a lease is made conditional on the 
observance of certain covenants but not other- 
wise, such observance is a condition precedent 
to the right or renewal. The right of renewal is 
not enforceable if at the time of the renewal 
there ia a subsisting breaoh of oovenant. 

( Mookerjee and Carnduff , JJ.) Ram LAL 
DUBKY V . TBK SECRETARY OF STATE FOR 
INDIA. 81 1.0. 600 = 29 C L J. 314. 


— Covenant against alienation— Enforce- 

ability , 

In the abaenoo of a condition of forfeiture in 
a lease a oovenaut by the tenant not to transfer 
his interest oannot restrain the latter from 
transferring the same. ( Fletcher and Bmither, 
JJ.) annoda Ohaban Naya v. Dasabatb 
Haldab. 40 1.0. 4fti, 

Covenant for renewal — Option or 

covenant to obtain new lease on expiry of Kabuli - 
yat— Holding over— Term and rent of new 
settlement— Rights of frnanf. 

Where a oovenant for renewal in a lease is 
uncertain both aB regards the term to be grant- 
ed and the future rent, the tenant holding 
over, after expiry of the Kabuliyat, is liable to 
beejooted, thore being no oontraot which the 
tenant oau enforce. No notioe to quit is neces- 
sary and there is no presumption either that 
tbo now lease ia to bo for tho term and rent 
mentioned in the old lease. ( Fletcher and 
Richardson, JJ ) AZIMUDDIN 0BOUDHUBI t>. 
PEER MAHOMED BBPARI, 39 1.0. 137. 


■ —Covenant against alienation— Jncofim- 
tvry transfer . 

A oovenant reserving the right of re-entry to 
the loesor onthedeft., J B a Be e 8l U9n.for.ing 
their interest by .ale gilt or mortgagee i. entor- 
oeable when the lessees mortgage their interact 
»nd allow the leased land to be put up for sS. 

Vol, III 0. D.— 98 
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but not when the assignment was in invitum 
and not due to a voluntary act of the lessees. 
iSanderson, C J. and Mookerjee , J.) DWABA- 
KANATH ROY l). MATHUBA NATH ROY. 

24 O.L.J. 40 = 34 1.0. 833 = 21 G.W.N. 117. 

Covenant for renewal— Renewal of 


leases— Construction. 

Where there is a oovenant for the renewal of 
a lease at prevailing rates, the renewal will be 
presumed to be for the same period and on the 
same terms as the original lease in all essen- 
tials, except as to the oovenant for renewal. 
Absence of the settlement terms did not render 
it unenforceable. A landlord could not ejeot 
the tenant until there is an offer to pay at the 
ourrent rate and a refusal by tho tenant. 
( Ntwbould . J.) RA6UL Gaziv. abdul Khan. 

4 33 1.0. 400. 

Covenant against alienation— Execu- 
tion safe. 

A purohaser at an execution 'sale of the right, 
title, and interest of teoants holding under a 
Ntm Bowla tenure whioh is expressly made 
non transferable to any one exoept the land- 
lord aDd containing no oovenant against 
involuntary alienation or for re-entry, acquires 
a good title by hie purohase and the landlord 
oannot proceed against the original tenants or 
against the purohaser. {Mooktrjee and Beach- 
croft , JJ.) PROMODE RANJAM GHOSH v. 
A8W1NI KUMAB NAG. 26 1.0. 23 = 

16 G.W.N. 1188, 


Covenant against alienation— Breach. 

— Damages , miasure of— Btngal Tenancy Act, 
3 . 155 . 

In an aotion for breaoh of oovenant not to 
assign, the measure ot damages is BQoh a Bum 
as would plane the landlord in Status Quo Ante. 

( Mookerjee and Beachcrofl , JJ.) KE8HOB Lal 
NAG MUZUMDAB V . JHANBNDBA NATH 
Gbosb. 24 1.0. 688 = 20 O.L.J, 882, 


Covenant for renewal— License to carry 

fixtures. w 

A license in a lease giving the lessee the 
right to carry away fixtures on expiry of lease 
oannot operate as a covenant to renew the 
lease, il the fixtures are not removed. 18 
O.L.J. 362. (Fleteher and ChatUrjee. JJ.i 
Bengal Coal Co., Ltd. Rajendba Lal 
Mitra. 21 1,0'. 920= 18 G.W.N. 420. 


A stipulation io a lease that tho lessee would 
■all the tenure to the lessor if he wanted to sell 
it, on payment by tbelatter ol the proper Dcioe 
IV 5 ?* * o° Te D8Dt tunning with the land’ 
(Eolmwood and Ohajman, 33) Ohandra 
KANTH t>. ABDUL GAFOOB KHAN. 

i8 I G. 237. 


Covenant for renttoal- Option- Who 

can extreue— Ejeetmtnt. n 

■ X, u he .i““5 oa no ‘ m6Qti °a Who is to axer 
o.sa by tha option, tt 1. axeroieable by the E 
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LANDLORD AND TENANT— Covenants. 

only. Such option is exeroisable by the repre* 
6entative-in*intere8t of the lessee as well as by 
the lessee himself. In the absence of a oontraot 
to the contrary the renewed lease will be for 
the same period and on the same terms as the 
original lease in respeot of all essential condi- 
tions except as to the oovenant for renewal 
itself. Though there is no legal presnmption 
against a right of perpetual renewal, the burden 
of strict proof is on the person olaiming such a 
right whiohoannot be inferred from ambiguous 
expressions. The intention must be dearly 
expressed. Otherwise the agreement is satisfied 
with a single renewal. The position of the 
lessee who has always been ready and willing 
to accept a renewal on proper terms is as if a 
proper lease had been granted. Where the 
oovenant is especially enforceable at the com- 
mencement of an ejeotment suit, the position 
of the lessee is the lame as if it bad been speoi- 
fioally enforced. (2 C.L J. 313 ; 11 C.L.J. 513, 
16 Q.L.J. 71, F.) ( Mookerjee and Beachcroft , 
JJ.) SECRETARY OF STATE V . FORBES. 

17 I.O. 180 = 16 Q.L.J. 217. 

Covenant against alienation— Simple 

mortgage . 

A oovenant by the lessee in a lease against 
alienation by gift or sale, does not oover the 
oase of a simple mortgage, but if the simple 
mortgage by the lessee results in sale, then the 
aot of the lessee would oome under the prohibi- 
tion. ( Jenkms , C.J. and N. Chatter jee, J.) 
Narendra bbushan Roy v. Banhu 
BEBARI GBOSE. 14 I.O. 203. 

■ — — — Covenant lor renewal— Tenant holding 
over . 

Where after the expiration of the lease for a 
term of seven years containing a oovenant for 
renewal, the lessee continued in possession 
withoat asking for renewal. Held, that he 
continued as an annual tenant only after the 
expiry of the term. ( Maeleod , C.J. and Heaton , 
J.) MANILAL DALPATRAM V . NANDLAL 
KESBAVLal, 03 I.O. 610 = 22 Bom. L.R. 133. 

— — Covenant against alienation— Mulgeni 
lease — Breach— Effect* 

An assignment of mulgeni lease exeouted 
prior to the Transfer of Property Aot by the 
lessee thereof, in breaoh of hia oovenant not to 
assign, is perfeotly valid. Per Seshagiri 
Aiyar , J. — Even in cases where the Aot applies, 
the same result will follow. (IFaffts. 0 J., 
Oldfield and Seshagiri Aiyar , JJ.J. UDIPI 
8ESBAGIRI V. BESBAMMA. 

43 Mad. 603-12 L.W. 43 = 
(1920) M.W.N. 408-01 I 0. 688 = 

39 M.L J. 128. 

Covenant against alienation— Relin- 
quishment— Forfeiture . 

A lease by a Mulgeni tenant oontained tho 
olause M If, while, without alienating the land 
in any manner, I am enjoying the said land 
through posterity, I fiod shat I do not requiro 
the said land, I shall relinquish the land to you 
and obtain from you the value of the improve* 


LANDLORD AND TENANT— Damagea. 

ments which I have made thereon”. Held, the 
olause did not work a forfeiture but was inten- 
ded to secure for the tenant a right to relinquish 
his holding at bis option and that the case in 
whioh the tenant alienat&l the land was in 
terms exoluded from the conditions upon 
whioh he was allowed to relinquish it. 
(Spencer and Kumar aswami Sastri, JJ.) 
MAILTBI HENGSU V . BOMA. 

29 M.L J. 432 = 
30 I.Q. 484 = (19tfl, M.W.N.639. 

Covenant for enjoyment — Breach- 

Liability to refund . 

A lessor is bound to seoure to lessee the 
possession of the land leased with reference to 
its intended use whioh was made known to him 
at the time when the lease was granted, If he 
is unable to seoure possession to the lessee with 
reference to the use he wanted to make of it, 
be is liable to refund any money whioh he may 
have reoeived from the lessee. ( Kanhaiya Lai, 
A.J.Q.) Razzaq ali v RamautarLal. 

6 OL.J. 353 = 82 I.Q. 836. 

— Covenant for renewal— Exercise of 

option . 

A suit brought six months after the expiry 
of the lease to ejeot a Don-ocoupancy raiyat is 
barred by limitation. There is a limit to the 
oxeroise of an option to renew and a tenant’s 
failure to oome to terms within 3 years of the 
expiry of the old lease amounts to a failure to 
avail himself of the option. ( Roe and Jwala 
Prasad , JJ.) BRIJNANDAN8INGB t>. RAMESH- 
WAR 8INGB. 48 I.O. 880 = 5 P.L.W, 82. 

■ Covenant for renewal— 8cope of. 

Where a lease oontains an undertaking by 
the lessor to grant at its expiration a new 
lease to contain the same oovenants, euoh 
covenants will not inolude the oovenant (or 
renewal itself and the person olaiming the 
right of perpetual renewal of a lease must 
striotly prove it. t Ormond and Twomey, JJ.) 
SECRETARY OF STATE V. MA DWE, 

7 Bur. L. T. 268 = 21 1 0 911=8 L.B R. 64. 

Damages. 

—Damages— Breach of covenant against 
sub letting. 

Where the landlord claims damages from 
his tenant for having contravened the condi- 
tion as to sub-letting, the landlord must prove 
damages which are just and natural conae- 
quenoes of the tenant’s aot, The mere faot 
that the tenant has benefited himself is not 
sufficient to prove damage, i Maeleod , C J. and 
Shah, J.) Gurusbantappa v. Malava. 

48 Bom 1197 = 63 I.O. 240 = 
23 Bom. L.R. 523. 

Damages— Specific letting not proved 

—Decree for profits for use and occupation . 

If a plaintiff olaims a rent but fails to prove 
the agreement, the Court may give him a decree 
for profits for use and occupation, if no fresh 
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issues ol an entirely different character are 
necessary. 92 C. 762. Ref. ( Tyabji , J). 
MUNIAPPA OHOWDHUBI V . 8INGABAVELU 
MUDaLI. 24 I «C. 611. 

Denial of title. 

See T. P. ACT, BS. Ill, 112 and 114. 

Determination of lease. 

See T. P. ACT, BS. 106 AND 111. 

Dllnvlon. 

See (1) ALLUVION AND DlLUVION. 

(3) BENGAL ALL. & DID. REGN. 
(XI OF 1836). 

Dispossession, 

Dispossession by landlord — Introduc- 
tion of another tenant— Crops on the land — 
Right to. 

A landlord forolbly dispossessed a tenant from 
his holding and pat the plaintiff in possession. 
The plaintiff had planted sugar-cane and raised 
a orop. On a question arising as to whether the 
plaintiff or the dispossessed tenant was entitled 
to the orop, held, that on every principle ol law 
and eqaity the plaintiff was entitled to the 
orop or its value. (Banner jee and Qokul Prasad , 
JJ.) Mia 81 NGH V. MAKKHAN. 49 A. 404 = 
21 A.L.J. aOO~L.R. 4 A. 134 (Rev.) = 

1923 Ail. 421. 

Dispossession — Adverse possession 

against lessee is not adverse against landlord . 

The possession of a trespasser daring the 
ooatinuaaoe of a lease does not beoome adverse 
against the lessor ; the lesssor ie in posses- 
sion by receipt of rent from his lessee and so 
long as suoh rent is not iateroepted by a tres- 
passer, he oanoot be said to have been diapos- 
sesaed. (Mooketjce, Netobould and Pearson t JJ.) 
Udai Kumab Dab v. Katyayani Debi. 

39 C.L J. 203-49 0. 948 = 1922 Oal. 87. 

Dispossession — 8lf anger— Tenant's 

liability. . 

Where a losaee is wrongfully dispossessed by a 
trespasser whether daring the period of lease 
or after it when the lessee was holding over, 
the rights of the lessor against the lessee are 
not extinguished. (Alookerjee, A.C.J. and 
Fletcher, J.) Baikunta Nath Sabma v. 
Ohaitanya Chaban CHOWDHUBY. 

67 1.0. 994. 

— ■ Dispossession— 8hamtlat Dtk— Parti- 

tion of common land— Ejectment of plaintiff 
t ro ™ W* in defendant' s Tkulla . 

The laud in suit as well as 4 bighaa, 19 biswas 
onltivated by the plaintiffs formed part of the 
village oommon land, when this common laod 
was partitioned aooording to Thullae, the land 
in suit was allotted to ThuUa Buna and the 
other plot to Tnlla Kanoa. The plaintiffs 

were m poaaeesion (cultivating) of the latter 
plot and the defendants were similarly in pos. 
session ol the land in suit, and although the 
ownership was ohanged at partition, the parties 
continued in, possession of their respective 
plote. When the plaintiffs were ejeoted from 


LANDLORD AND TENANT— Basement. 

(he land in the Thalia of defendants which 
they were cultivating they sued for the posses- 
sion of land in sait whioh was in their Thalia. 
Beld t the arrangement was only for mntoal 
convenience and the plaintiffs were entitled to 
get possession of the land in suit from defen- 
dants who had somehow got their names 
entered a9 its proprietors. ( Broadway , J.) 
MCGHLA v . ABHE RAM. 4 P.W.R. 1923 = 

1923 Lah. 172 <2). 

Distraint, 

Distraint— Proof of tenancy necessary 

— Tenancy during one year not proof of tenancy 
in another. 

For a valid distraint, th6 relation of landlord 
and tenant mast be shown to have existed 
during tho years in respect of the rent of whioh 
the distraint was made. The fact that a person 
was a tenant in one year would not, as a matter 
of coarse, show that he was also tenant in 
another year. ( Qriffin , J.) TOTA Ram v. Man 
Singh. 10 I G. 329, 

Easement, 

See also Easements act, 8. is. 

— Easement— If can be atguired by 

prescription. 

A tenant cannot acquire by prescription an 
easement against hi9 landlord. (Diniels. J.) 
Kaban BlNGH v. Dal Chand. 1924 All. 159. 

Easement— If can be acquired by 

tenant . 

A right ol easement oannot be acquired by a 
tenant against his own landlord ; also a tenant 
of one of several oo*owners cannot, unless 
there has been a partition, aoquire a right of 
easement against the other oo-ownara. 
(Bannerji. J.) Babadob v . KHUSBI Ram 

22 1 0. 379 = 11 A.L.J. 990. 

— Easement. 

Though a tenant oannot aoquire easement 
against the landlord he may aoquire a right of 
way on proof of snoh a long user as to lead to a 
presumption of last grant. ( Beachcroft . J.) 
BWARASWATI DASI V . Monmohini DASI. 

67 I.Q. 776. 

Easement— Customary rights— Right 

of fsnonfs lo Khalihans , fo play Ramlila and to 
conduct marriage processions - Nature of the 
right. 

Whoro it is found that the villagers have 
without interruption by the malik, been using 
the laud for performing Ramlilas, for putting 
up marriage processions, for keeping Khalihans 
and for tying oattle from time immemorial. 
Held, that their right did not amount to an 
easement but was a oustomary right. There 
was nothing to prevent the landlord from 
selling the land and developing it, so long as 
he did not interfere with the rights whioh the 
villagers had acquired. 23 B. 667 : 17 a, 87 • 

8 0 W.N. 426 Ref. (Sow, J.) BAM Das Bah v 
Damodab Prasad. ‘ 4 P L T. 228-.’ 

1923 P. 816. 
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Ejectment. 

See also (1) EJECTMENT. 

(3) T. P. ACT. 8. 111. 

(3) Tenancy acts (Local). 

Ejectment— Covenant /or renewal — 

Bar . 

After the expiry of the original lease, the 
landlord ooold Dot succeed in ejeotment unless 
he has tendered to the tenant a lease as oon- 
templated in the covenant for renewal whioh 
has not been accepted by the tenant. (Mr. 
Ameer Alt.) NRITYAMONI DASSI v. LAKHAN 
Chunder sen. 

43 Cal. 660 = 20 OW.N. 622 = 30 M L J. 529 = 
(1916) 1 M.W.N. 332 = 3 LW. 471 = 
18 Bom. LR. 418 = 24 C L J. 1 = 
33 1.0. 452 = 20 M L.T. 10. (P.C.). 

Ejectment— Transfer of holding — 

Fixed rate tenancy— Effect of transfer— Trans- 
feree an agricultural tenant . 

A fixed rate tenant transferred all his proper- 
ty including a fixed rate holding to the defend- 
ant who on the death of his transfer took 
possession of the property and re built a house 
which was in ruins. The zemindar thereupon 
sued to ejeot the defendant who was himself 
an agricultural tenant. Held, that the suit 
was not maintainable. (Stuart and Ryves, JJ.) 
THA KUBJIMaHARAJ V. ANANT BHABTHI. 

20 A.L.J. 922 = 1922 All. 538. 


Ejectment— Occupancy tenant — Right 

to keep house appurtenant to holding . 

A tenant who has been ojeoted from his 
holding cannot keop possession of the house 
appurtenant to the holding. (Chamier, J.) 
PHUL BlBI V. RAHUB ALI. 28 1.0. 849. 


Ejectment— Appurtenance agricultu- 
ral holding— Long user— Partition— Effect of. 
Where a Zamindar allows the tenant to uee 
a plot of land for a loDg timo for the use of 
oattle and manure, the laod will become an 
appurtenance to the agricultural bolding. 
The faot that at partition this plot was allotted 
to one Zamindar and the agricultural holding 
to another, will not render the tenant liable to 
ejeotment at the instance of the Zamindar. 
(Rafique, J.) Net RAM o. Tej Ram. 
X m 20 1.0. 260 = 11 A.L.J. 443. 

Ejectment-Joe tertii — Year to year te- 
nancy— Suit for ejectment- Burden o/ proof. 

In a suit for ejeotment against a tenant from 
year tc year not boing a possessory suit, the 
plfl. must establish o present right to possession 
and the delta, are entitled to rely on the 
ius tertii appearing from facts adduocd by plfl. 
(Scott, C.J. and Batchelor, J ) 

SADHU AVAJI PARIT. 38 Bonr 240 = 

23 1 0. 786 = 16 Bom. L.R. 132. 


—Ejectment — Trespasser — Bight of 

landlord to eject trespasser. 

The landlord can institute a suit for reoovery 
of possession from a trespasser who got 
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possession of land by ejeotment. 10 0. 1076, 
foil. (Mookerjee and Choitner , JJ.) Raj 
Kumar Mandal n. ali Mia. 37C.L J.94= 

1923 Oal 192. 


Ejectment — Suit for— Occupancy 

tenancy claimed — Adhiar tenancy and onus, 

In an ejeotment suit the deft, pleaded that he 
was an occupanoy raiyat. The Court deter- 
mined that there existed an adhiar tenanoy, in 
whioh case half the produce is paid to the land- 
lord as rent. Held, that even thongh the 
oonolueion arrived at by the Court was not in 
accordance with the case set up by either party, 
yet the plfi. was not prejudiced in respeot of his 
claim for ejeotment as upon the real question 
in issue each party understood what he had to 
prove and what he bad to expeot from his 
opponent. (Mookerjee and Panion, JJ.) 
GENDLI BIBI V. JOYNAL ABDIN 0ABKAR; 

26 0.W.N. 294 = 35 C.L.J, 103 = 1922 Oal. 281* 

Ejectment — Bona fido tenant of de 

facto proprietor— Beal proprietor , if can 

eject . 

A bona fide tenant of a de facto proprietor is 
not liable to be ejeoted by tbo real proprietor 
as a trespasser on the ground that the de facto 
proprietor had no authority to settle the land 
wbisb was not his. (Buckland and Cuming , JJ) 
ABABULLA V. 8UNAMANI DaS. 63 1.0. 662. 


Ejectment — Tenancy as regards of 

part of holding, if can put an end to. 

The landlord oannot end the tenancies as 
regards parts of the land and maintain them 
as regards the rest. ( Petheram , C.J. and 
Macpherson, J.) DUBGA CHUBN v ■ PANDUB 
NATH. ^3 0 LJ, 518, 

Ejectment— Portion of holding, 

A 9uit for ejectment of a tenant from a 
portion of the holding transferred cannot lie 
as he still holds tho remainder. (Piggott and 
Beverley, JJ.) Bhimram v. Huba 8UNDERY. 

88 0 L J. 616. 


Ejectment— Cannot be had in respect 

f portion of holding . 

A landlord oannot break up his * fln a Dt ’* 
enure into portions and a suit by the landlord 
o eject a tenant, on service of notice, from a 
lortion of the holding, on the ground of non- 
.ayment of rent, is not maintainable. (Pnnsrp 
md O'Kinealy, JJ.) RAMKANIE Ganesh. 

812 = 64 1.0.550. 


Ejectment— Expiry of term-Raiyal 

acquiring occupancy right— Adverse possession 
—Lease in favour of landlord . 

Where a raiyat acquires a right of oocupanoy 
in his holding by virtue of twelve years posses' 
eioo and cultivation and subsequently exeoutes 
a fresh lease, he cannot be ejected by the land- 
lord on the expiry of the term of the le*se. 
(FUUhtr and Euda, JJ.) 8AIYAD BHA Mai- 
DAL V . 8BIDHAB DULEY. 47 I.C. 1B7, 
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— Ejectment — Resistance by tenant — 

Onu j. 

A tenant, in a suit by a landlord on the 
ground that hie subordinate interest haa termi- 
nated on the rooaipt of notice to quit, must 
prove hie larger interest which cannot be deter- 
mined and therefore he cannot be ejected. 
( Fletcher and NswbouXd, JJ.) PabanghaNDRA 
Karmarkab V. Khazeb Mandal 

42 I.O. 262. 

Ejectment — Under raiyat — Time , 

whether essence of contract . 

Where according to the terms of Kabuliyat 
an under raiyat was on the expiry of the term, 
to release the land to the raiyat unless the 
tenant shall take a second settlement and the 
raiyat brought a suit to ejeot the tenant fonder* 
raiyat), held, as the tenant did not even, during 
the trial, offer to tako a second settlement and 
was not williog to perform his contract, the 
plaintiff was entitled to a deoree though time 
is not of the essence of the contract in suoh 
oases. ( Fletcher and Newbould . JJ.) RAHMA- 
tulla Sheikh t>. Issabuddin Sarkar, 

. 40 10.616. 


* Ejectment- 8u\t to eject' korfa ryot — 

Burden of proof, 

The suit was brought for ejeokmeni by a 
landlord. The right of suit was based on a 
•kabuliyat, the terms of whioh had expired. It 
was admitted by the defendant, that hie right 
was that of an under-ryot and liable to be 
ejected on the expiration of the term, Held— 
that a korfa ryot did not neoeasarily mean an 
undec-ryot. The burden of proof was on the 
landlord, to prove that the defendant was an 
nndor-ryot, subject to ejeotment, alter the 
expiration of the term of his lease. (Fletcher 
and Richardson , JJ.) EMADUDDIN 0HOW- 
bhari V . Danes hmamod, 39.1.0. 240. 

See also 39 1 0. 409~21 O.W.N, 452. 

— Ejectment— Parties to suit— Ejectment 

of tenants . 

8. 27 of the Bengal Aot (VIII of 1869) 
applies only where a tenant is dispossessed by 
the whole body of landlords. {OhaUerjee and 
Beacheroft, JJ.) Ramu Pal v. PBAKABB 
CHANDBA. • 33 ! 0, m . 


~ Ejectment— Conditional decree— Agri- 
cultural year, non expiry o / — Effect, 

Where the landlord instituted a suit before 
mjo expiry of the agricultural year ourrent al 

‘ ha ot . i8inaI und9r -'-a<l/a< died 

that the proper form of the deoree would 

to h? 8 .i 0r “8<»*nat his representative! 

oSlar °“ ‘ he axpity of that »*rti 

fifaW.S ,? ear - Woohirjee one 

J,,) Mbhbb ALI ®- 
-XHALiBHl. ig O.W.N. 1129- 

29 1.0. 461-2? Q.L.J. 079, 
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stranger who died after enjoying it for 3 years# 
The widow resumed the tenancy, field, that 
by merely oooupying the land on the death of 
the donee, the widow, without ostensible heirs, 
oould not acquire any right of tenanoy in the 
land and was liable to be ejeoted. (Holmtoood 
and Carnduff , JJ.) MAHANT Hanuman 
8aban o. 8HEO Nath mahto. 28 l.c. aoa. 

Ejectment— Continuance of tenancy— 

Transferee of a portion of holding cannot he 
ejected— Coilunve surrender. 

During the oontinuanoe of the tenanoy the 
landlord oannot ejeot a transferee of a portion 
of holding, Where after transferring a portion 
of the holding, the tenant in ooUnsion with 
the landlord surrenders his holding to him, 
the tenanoy does not terminate on account of 
the oollusive surrender and tho transferee oan- 
not be ejected by the landlord. (Mookerjee and 
Mullick, JJ.) ASGAR ALI v. GOOBI MOHAN 
Roy ohoodbabi. 18 c l J. 237 « 

21 I.O. 68 (2) a 18 O.W.N. 601. 

•Ejectment— Denial of tenancy— Tenant 

or trespasser— Licensee. 

A tonaot, who is really a trespasser, may set 
up a tenanoy and also plea of limitation, in a 
suit for possession against him. If he admits 
the superior title of the plff. or his predecessor, 
either he oan be a tenant oe a lioansoe, but he 
oannot set up adverse possession. (AfooforjAe 
and Beacheroft , JJ.) MOTI LAL ROY v . 
KULU MANDUL. 19 C L J. 821 -191.0. 683. 

— - — Ejectment — Dental of title in previous 
suit for rent— Subsequent suif for possession — // 
deft, can urge tenancy — Res jadioaia. 

Where in a previous suit by landlord for 
arrears of rent the deft, pleaded that he waa 
Dot a tenant and the Court held that no 
relationship of landlord and touant existed, 
the deft, oannot urge his tenanoy to defeat a 
subsequent suit by the laodlord (or possession. 
94 0. 922 Rel. on. 9 O.W.N. 9*8, Not fol, 
(Coze, J.) ANANDAPROSAD V. 8HAMSUNDAR. 

18 1 0. 686. 

Ejectment — Registered /ease— Oral 

contract , 

The defendant entered into possession of land 
and was paying rent under an Amalanamah 
from M. (hough not registered. The plaintiff 
under a subsequent registered lease from 
M, brought a suit to ejeot the defendant as a 
treepasser. Held, though the title of the plain* 
tifl under the registered palta prevails, yet tho 
defendant being a tenant upon the land, tho 
plaintiff was not entitled to ejeot him, ae a 
trespasser, - <*n*inj o.j. and D. Chafterjee, J.) 
Pabbatiohaban ▼. Pbobai Chandra. 

19 I.O. 36. 

— Ejectment— Co-sharer landlords — Con- 

ditions necessary. 

To maintain a suit lot ejeolment of a tenant, 
by a oo-sharer landlord to the extent of his 
share, proof is necessary of the determination by 
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all the landlords of the tenancy by an overt 
aot. ( Chatterjee . J.) ATUL CHANDRA MA- 
JUMDAR V. BEJOY DHUPNI. 11 1.0. 695. 


Eejectment— Error in Record of rights 

A auit for ejeotment on the ground that the 
defendant is a tenant-at-will, is not a suit for 
the correction of the reoord of rights. (Coze. 
J.) MlNAl NAIK V . BANCHANIDHI 8AHU. 

9 1.0. 801. 

Ejectment— Whether a tenant whose 

tease has determined can evict a landlord. 

A tenant whose lease has determined cannot 
eviot the landlord who was let into possession 
by the quandum tenant. (Le Rossigncl and 
Wilberforce, JJ.) MAMTAZ v. Naurang. 

3 Lah. L.J. 227. 

Ejectment— Right to eject inamdars . 

Where the Zemindar sues to eject an In- 
amdar he is bound to prove that be has a right 
to eject, and he can do that only by proving 
that he granted the land itself and is now enti- 
tled to get it back. ( Phillips and Devadoss , J.) 
Bri Raja Venkatarangaya Appabao 
Bahadur v. Morampudi Bajibaju. 

43M.L.J. 288= (1923) M.W.N 783 

1924 Mad. 93. 


Ejectment— Lessee out of possession 

cannot eject trespasser . 

A lessee of certain lands, who had not obtain- 
ed possession from his lessor but sub leased 
his right to others for a term with a stipulation 
that they should take possession, has no right 
to sue during the oontinuanoe of the term 
trespassers in obtaining possession either for 
mesne profits or for damages. Per Wallis, O.J. 
(Sadasiva Aiyar , J. contra )— The lessee is 
also entitled to sue the trespassers for posses- 
sion. (Wallis, O.J. and Sadasiva Aiyar , J.) 
Davood Mohideen Ravuthar tJ Jaya- 
RAMA aiyar. M Mad. 937 = 

(1921) M.W.N. 43-29 M.L.T. 78 = 
40 M.L J- 38 = 62 1.0. 284 = 13 L.W. 281. 


■ Ejectment— Right to lease of several 

items of property — Right of assignee of reversion 
in one item to eject lessee . 

A lessor is not entitled to eject the lessee 
from a part only of the holding but an assignee 
of the reversion in part of the demised premises 
is entitled to eject the lessee for duo cause from 
such part on payment of the value of the im- 
provements on that part. (Wallis, O.J., Old - 
field, Sadasiva Aiyar, Coutls Trotter and 
Seshagiri Aiyar, JJ.) PUTHlAPORAYIL KANN- 
YAN BADUVAN V. CHENNYANTEAKAT^ 
PDTHIAPURAYU-. *2 Mad.608- 

87 M L.J. 47-10 L.W. 88 = 
51 I C. 286 = (1919) M.W.N. 401 (F.B.). 


Ejectment— Determination of tenancy 

— Onus— Plea of deft . 

In a suit in ejeotment based on a terminated 
teoanoy ordinarily the plfi. landlord has to 
prove not only that the defts. were tenants but 
also his right to ejeot. He must shew that the 
tenanoy is a terminable one and has been ter- 
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minated validly. This is not affeoted by any 
defence of permanent tenanoy set up by the 
tenant but not substantiated at the trial, 
(Spencer and Krishnan, JJ.) MUTHU6WAML 
AIYAR V. NAINAB AMMaL (1910) M.W.N 219 = 

7 L.W 194 = 43 I 0. 977. 

Ejectment— Execution barred— Right 

of fresh suit . 

If a plaintiff after obtaining a deoree for 
possession of immoveable property allows exe- 
cution to beoome barred, he oannot bring a> 
fresh suit for ejeotment against the same par- 
ties or their representatives unless there has,, 
in the meanwhile, arisen any freeh oause of 
aotion. (Sadasivfl Aiyar and 8pencer, JJ.) 
Raman Menon v. mammali. 39 I.G. 954= 

(1917) M.W.N. 860. 

Ejectment — Covenant for renewal of 

the lease, if a bar . 

A oovenant by a lessor to renew a lease con- 
tained in a lease deed oannot bo pleaded as a 
bar to a suit for possession brought by him, on 
the expiry of the lease term. A .promise to 
renew the lease cannot be treated as a promise 
not to ejeot on the expiry of the term. ( Soda - 
siva Aiyar and Napier, JJ.) DISTRICT BOARD 
OF TANJORE V. Vytbilinga Chetti. 

31 1.0. 919. 

Ejectment— Trespasser— Lease subsis- 
ting — 8uii by lessor against trespasser. 

A landlord, though he has given a lease to 
a third persoD, is entitled to sue the trespassers 
for the purpose of putting his lessee into 
possession. (Sadasiva Aiyar and Hannay, JJ.) 
80MAI AMMAL V. VELLAYA 8ETHU- 
RANGAM. 16 M.L.T. 832 = 1 L.W. 1047- 
(1913) M.W.N. 12 = 20 1.0. 347 = 

29 M.L.J. 233, 

Ejectment— Mortgagee from landlord 

— Tenant by suffer ence— Limitation Act, Art . 
23$. 

A usufructuary mortgagee oannot ejeot a 
tenant already on the land unless the latter 
attorns to him. (Miller and Sadasiva 
Aiyar, JJ.) GANAPATHI MUDALI v. VBN- 
KATaLAKSHMINABASAYYA. 281.0. 109- 

(1914) M.W.N. 723. 


Ejectment— Co-sharer landlord— Tres- 


asser , 

No oo-sharer landlord can eject a tenant un- 
288 he represents the full body of proprietors. 
?here can be no partial ejeotment of a tenant 
o the extent of the share of co-sharer nor oan 
here be joint possession by the landlord with 
he tenant. Any co-sharer landlord oan sue to 
jeot a trespasser. (Stanyon, A,J.C.) Dhanoo- 
jAL v. RAMLAL. M I-C. 496. 

■Ejectment— Permanent lessee— Ryot— 


Encroachment. 

A perpetual lessee can maintain a suit against 
ryot with regard to a trespass oommittod by 
he latter. (Lindsay, J . 0.) Rac *HUBaB tn. 
UBAJ BAKSH. 6 O.L.J. 237 — 46 1,0, 
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-Ejectment— Decree— Trees planted in 

cultivating holding tenant. 

When a deoree tor ejectment is obtained 
against a tenant be must in tba absence of 
epeoial rale or castom to the oontrary, as in 
the case oi groves, deliver over possession of the 
trees along with the cultivating holding on 
which they stand, even thongh they were 
planted by him, before he acquired the statne 
of a tenant. IOC. 231. distinguished from. 
(Lindsay, J.C.) 8ABDEB SINGH v. GAJaH 
Singh. 23 1.0. 957= 1 O.L J. 63. 

Ejectment— Tenant permitted to hold 

over. 

Where a landlord allows bis tenant to hold 
on alter the expiry of the lease term, he is not 
precluded from ejecting the tenant, (Lovett, 
8. M. and Ferard, J, M.) COURT OF WARDS 
ajodhya Estates v. Raghubar Singh. 

60 1.0. 625 = 7 O.L.J. (B.R.) 667. 

Ejectment — Notice — Defence of 

tenant. 

In a sait to oontest a notioe of ejeotment the 
Court should canoe! the notice if the defenant 
shows that be holds on under-proprietary 
tenure. (Hopkins, 8.M. and Porter, J.M ) 
KALDU MlSIB V, BHAGWATI SINGH. 

60 1.0.142 = 2 U.P.LR. (B.R.) 81. 


Ejectment -Right 

transfer to Thekadar. 


of landlord after 


■ w ^° transfers his proprietary 

rights to a thekadar oannot maintain an ejeot- 
ment suit against a tenant unless by the t heka- 
nama he reserves to himself a right in this 
behalf. (Ferard, 8.M. and Harrison, J.M.) 
Kudai Khan v. Jagat Nabian Dobey. 

51 1.0 869 = 1 O.P.L.R. (B.R.) 42. 


Ejectment— Notice of— Validity. 

If two brothera jointly enooeed ae ordinar 
tenants to their father’s holding, but the nam 
01 only one o( them is entered in the patwai 
papers and it was not dear whether the land 
lord ever aooepted rent from tfaa other oo tenant 
notioe of ejootment isaued against that so 
alone whose name appeared in the patwai 

^ Botms > 8.M.) JHUMAK La: 
e. Sabju Pbasad. 3*1.0 711. 

3 O.L.J. 211 

Ejectment- Notice— Validity of, 

“ ‘ 8Dani k*ving « holding at a certai 
ne? H oI‘ P° B8eBa ® 8 “notner jointly with othe 
person, the rent of the latter being inoluded ii 

UndiorV*- 8 h 1 Q,d ‘? g ’ DOlioe of ejeotment by* 

\hoiZ bm i d „ b8,Dg ,or a * ar ‘ % 

E; Campbell, J.M.) Run 

oIHARI V* AMBEBH BAHADUR 8INQH 

83 1.0.263 - 2 O.L.J. 713 
mke - «*- 

„?!. bet * S 10, 88U °P ■ oleim as nuder-oro 

D . Dt a> tttnant ,n • ra<t to Conte 1^1 

M» t !^n !h| M | tr ? 8n ‘' ,‘ he Goart ehould adjudi 
oate on the claim so far as the prima /acts oasi 
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is concerned. (Holms, 8.M. and Camp&eii, 
J M i mahabib bingh v. Manageb, court 
OF Wabds. 33 I 0. 246 = 2 0 L.J 729. 

Ejectment — Tenants at favourable 

rent. 

A tenant at favourable rent is superior to a 
mere tenant in status and oannot be ejeoted by 
notice. ( Campbell , J.M.) LAD TBIBHUVAN 
Nath bingh u. Ganga Dei. 83 1.0.232- 

2 O.L.J. 722. 

Ejectment— Notice, of— Description of 

property, 

A notice of ejeotment is bad wherein the 
land from which the tenant is to be ejected is 
not specified. (Holms. 8 M. and Campbell, J. 
M.) Suraj Bali o. the Manager of thb 
Nanpaba estate. 33 1.0. 168 = 

2 O.L.J. 712. 

Ejectment— Tenant at favourable rat*. 

Tenants holding at favourable rate of rent 
fixed deliberately aud not accidentally oannot 
be ejeoted as mere tenants. { Campbell , J.M.) 
Krishna Prasad t>. bubaj pad Singh. 

2 O.L.J. 739=83 1.0. 214. 

Ejectment — Non-payment of rent— 

New lease at enhanced rent- Enhancement 
illegal— Non-payment of rent, 

A tenant is eBtopped from pleading in an 
ejeotment suit against him, the commence- 
ment oi a fresh statutory period from the dato 
when a new lease was granted to bim, if be 
does not pay the enhanoed amount of rent 
entered therein though the enhancement was 
Ulegal. iHolms. B.M. and Campbell, J.M.t 
Ram Pbasad v. Dadda, SO 1.0. 36 = 

2 O.L J. 208. 

' — Ejectment— Notice — Wrong enfrp a» 

to amount of rent due. 

Where rent is wrongly entered in the notioe, 
it will not invalidate the notioe unleBB it afleots 
prejudioially the tenant oonoerned. (Holms, J. 
M.) Shkobaj Sonar v. raja Partab 
Bahadur bingh. 28 l.o. 211=2 0 L.J. 112. 

~ Ejectment— Exproprietary tenant out 

of possession- Absence of proof that vendee 
occupied as sub-tenant— Efftot of. 

A person, who has exproprietary rights but 
who ie not in possession, oannot arrest them 
12 years alter the Bale, and oannot ejeot the 
vendee in possession unless he proves that the 
person in possession oooupled it as hie sub-ten- 
ant. (Haillte, 8.M.) Nagkshhb ». Ram 
THA r - 86 1.0. 782=1 O.L.J. 692. 

“ Ejectment— Notice— Heir of tenant — 

Occupation by— Landlord’s conduct— Acauies- 
cence— Effect of. ^ 

Where the heirs of a deceased tenant conti- 
nued to hold lor three year* alter the right to 
hold had- oeased and the landlord’s oonduot 
shows acqmeaoenoe bnt the landlord eventually 

a “ 8t "“8« d n °H<» oh ejeotment, hsld* 
that the landlord a oonduot amounted to 
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acquiescence and that the unstamped notice 
was insufficient. i Baillie , 8.M.) UDIT 

Narayan Singh v. Gdr Oharan 

26 I 0.719 = 1 O.L.J* 717. 

— Ejectment- Notice of— Tenant contest- 
ing notice of ejectment— Prima faoie case — 
Proof of. 

A tenant oonto9ting a notioe of ejeotment 
has simply to make out a prima facie case 
before the Revenue Court, that he has an 
under-proprietary right in the holding. 

( Baillie, 8.M. and Tweedy , J M.) RAGUNATH 
KUbR v. Court of Wards. 26 1.0. 683 = 

1 O.L.J. 587. 

Ejectment— Notice— Tenant holding at 

favourable rate. 

A tenant holding at a favourable rate of rent 
cannot be ejected by notice. ( Tweedy , J.M ) 

Court -of Wards. Esanagar Estate v. 
GAURI Shankar. 26 1.0. 624 = 1 O.LJ. 697. 

Ejectment— Right to — Thekadar — 

Powers of. 

A notioe of ejeotment signed by the landlord 
alone without the signature of the Thekedar is 
insufficient where the power of ejeoting is not 
absolutely reserved and provision is made for 
the consent of the landlord in issuing notioe of 
ejetment by the Thekadar . ( Baillie , 8 M.) 

bhagwati Prasad Singh v. buraj Bali. 

26 1.0. 263 = 1 O.L.J. 879. 

Ejectment— Co-sharer tenant— Notice . 

Notioe of ejeotment must go to all co sharers 
in a tenancy who are tenants in-ohief and not 
merely to the person who is reoorded in the 
Patwati papers so that all of them may appear 
in a suit to oontost tho notioe and questions 
may be properly decided. (Baillie, 8.M.) 
ABBAS BANDI BIBI V 8ARJU PANDE. 

26 1 0. 93-1 OLJ. 631. 


Ejectment — Bhikmi tenant — Civil 

Court's finding. 

A pereon entered in the patwari papers as 
shikmi tenant but having a Civil Court decree 
deolaring him to be the proprietor of the hold- 
ing, and entitled to redeem it, cannot be 
ejected so long as the decree holds good. 
(Baillie, 8.M. and Tweedy , J.M.) SaNVal 
8INGH v t Pbag DAT. 26 I.G. 88 = 1 O.L.J. 017. 

Ejectment— Raiyat holding — Claim 

of— Onus. 

Where in a suit (or possession of lands by a 
landlord the defendant sets up that they are 
his raiyati holdings if the plaintiff establishes 
his title which prima facie entitles him to 
possession, itis on the defendant to identify 
the land which he claims as his raiyati land. 
(Coutts and Das, JJ.) BHAfYAN BUNDARABAB 
KUERI V. DILWAR 8AHU. 1 P.L T. 30- 

52 1.0. 701-1920 Pat. 89. 
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the existence of the relationship of landlord 
and tenant. (Mullick and Thornhill , JJ.) 
KUBER NATH BINGH V. GOPAL NABAIN 
RAM. 46 1.0. 238. 

Ejectment — Right to — Landlord's 

right to enter— Assignee from tenant . 

A deft, olaiming that be is the assignee from 
the tenant and is not bound to quit, mu6t show 
his right to oppose the landlord's entry in a 
suit for ejeotment by the landlord ; and the 
Oonrtmust give a definite finding as to whether 
the deft, has such a right, io spite of the plff.’a 
failure to prove a speoial case set up by him. 
( Chapman , J.) KARUSlNGH v. BIBINasiban. 

37 I.0 S 357. 


Ejectment-Part of holding— Plaintiff, 

not entitled to immediate possession— No right 
to sue. 

Ad ejectment suit must be tor the whole and 
not for a part of a holding. An action for 
ejeotment is based on the right to immediate 
possession, so that a reversioner oaonot sue for 
ejeotment. 11 O.W.N. 828, Dies. ( Atkinson , 
J ) BHAGLOO 8HAH v. MAHADEO CHAU- 
DHURI. 36 1.0. 283. 

• Ejectment — Co-sharer landlords — 


Execution of lease to one of co-sharer landlords 
—Lessor's right to recover rent or sue in eject - 
ment. 

A lessee from one of several oo-sbarers cannot 
dispute his lessor's exclusive title to receive the 
rent or sue him in ejeotment. IS Bom. 323. 
Foil. iMaung Kin. J.) KUNA PUNA MAHO- 
MED Ebbahim v Havana Ena homed# 

35 1.0. 837 = 9 Bur. L.T. 110. 

Encroachment. 


■Encroachment— Adverse possession. 


S'ucking oowduog, ereoting a kdcha hut, on 
Banjar and euoh other acts by a tenant, do not 
constitute adverse possession. (Knox. J.) GAJA- 
DHAB V. BH1MAN. 42 1 0. 896. 

-Encroachment— Benefit of landlord. 


Au enoroaobment made by a tenant upon the 
ooDtiguous land of another enures for the 
benefit of the landlord from the time the 
tenant takes possession, and not from the time 
when the tenant executes a kabuliyat in 
respeot of that land in favour of his landlord. 
(Teunon and Newbould , JJ-) Rakhal 
CHANDRA GHOSE V. MOHRNDBA NABAIN 
REN. M 1 C 7ft7 ‘ 


•Encroachment— Onus of jroof. 


Ejectment— Proof of tenancy ■ 


A plfl. in a suit for ejeotment on the 
ground of determination of tenanoy must prove 


Where a suit is brought to recover posses- 
sion of a plot of land from a tenant on the 
ground that the land was not inoluded in tho 
holding but was encroached upon by the tenant 
the onus is upon the plaintiff to prove that the 
land 6ued for is outside the land demised to the 
tenant. 12 O.L.R. 467. Foil ; 19 O.L.J. 408. 
Diet. I Teunon and Newbould, JJ.) NABEN- 
DBANATH BANYAL V. BHE1KH EMAMAN. 

51 1.0. 7M. 
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ment. 

Encroachment— Suit for possession of 

land contiguous to holding — Burden of proof. 

Where a landlord brings a suit for possession 
of land which is contiguous to the holding the 
bnrdeo of proof is upoo the plff. to show that 
the land was not within the tenant’s boldine. 
[Chatter jea and Richardson , JJ.) 8HYAMA 
Charan v. Mastafizab Rahman. 

41 1 . 0 . 789 . 

— Encroachment— Neighbouring land of 

landlord— Permanent tenant , 

Where a permanent tenant was treated as a 
tenant of the land enoroaohed by him the new 
tenacoy is of tbe same nature as the old one. 
[Mookerjes and Beachcroft , JJ.) 8ABADA 
KRIPA LAHA V . AKH1L BANDHU BiSWAB. 

21 G.W.N. 003 = 41 1.C. 530- 28 O.L.J. 18. 


-Encroachment— Presumption. 

Tbe dootrine whioh entitles the landlord to 
say that there is presumption that all enoroaoh- 
raent is for his benefit has no application whe- 
ther the enoroaohmeut is not olaimed as annex- 
ed to the holding. (Jenkins, C.J., Mookerjee 
and Beachcroft, JJ.) Maharaja Birendra 
Kishore Manikya Bahadur t> Ram* 
CAHBAN DAS. 30 l.Q. 942 = 22 O.L.J. 147. 


Encroachment— Effect of . 

Where there is an enoroaohment on the 
adjoining land by tbe deft, the adjoining land 
beoomeB the subject of the original tenancy 
and a suit framed for recovery of possession or 
in the alternative for assessment of fair rent is 
not maintainable as being one inappropriate 
for the purpose of raising and proouring a 
decision of the question whether or not there 
should be an enhancement in rospeot of the 
particular holding enoroaohed upon. (Jenkins. 
O.J., Mookerjee and Beachcroft, JJ.) KAD1B 
Bux v. Maharaja Birendra kishore 
Manikya Bahadur. 

80 1.0. 914 = 22 O.L.J, 119. 


■ Encroachment — Waste /and belonging 
to landlord— Intention of parlies— Adverse 
possession. 

Enoroaohments made from the waste, by a 
tenant, whether the land taken bolonge to the 
landlord or to a stranger are presumed to have 
boon made for the benefit of his landlord 
unloss it is dearly appareot from some aot done 
at the time that tbe teaant intended to make 
the encroachment for hie own benefit and not to 
hold it as he held the farm to whioh tbe 
enorMohment. were adjacent, A a a general 
rule, the intention of the tenant to make an 
enoroiohment lot his own benefit must be 
•nown at the time when the enoroaohment was 
made, but a subsequent severance ot the 
enoro.ohment from the demised premises may 
, h A” .f 08 ? 1 lf brought to the know- 

f a n l‘ h ; Undlo f d * although 11 the landlord 
is allowed. to remain under the belief tfaattfae 
enoroaohment was held at part o! the hold- 
•ing, • the tenant might be preoluded from 

Vol, III Q, D.— 09 i 
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ment. 

denying it. 10 Oal. 893. R.l, fMooktrjte and 
Beachcroft. JJ.) MaBABAJaH BlBKNDRA 
Kishobe Manikya Bahadobu. Lakshmi. 

30 l.O. 896 = 22 O.L.J. 129. 

Bn:roachment — Right ot landlord 

Where a tenant of a certain person en- 
croaobes on the adjoining land of another as 
between the landlord and the tenant, there is 
a presumption that enoroaohment enures to 
the landlord's benefit and becomes an accretion 
to tbe tenant’s holding. He will ordinarily 
bold the land upon whioh he has encroached 
as tenant of his landlord aud in that case the 
landlord may perhaps be described as his 
de facto landlord. (Richardson and Mullick , 
JJ.^ TEPU v. TEFAYIT. 

29 1.0. 216 = 19 O.W.N. 712. 

Encroachment Tenant's possession 

of accrtl\on to his original holding — Denial of 
landlord's right to separate rent of such 
accretion— Limitation, 

Where a tenant comes into possession of land 
other than bis holding and be denies hie land- 
lord's right to separate rent for suoh land, 
limitation for a suit by the landlord for 
possession of such land id 12 years from tbe 
date of suoh denial. < Woodroffe and Carnduff$ 
JJ.) Taran Chandra t>. Ganbndba Nath. 

lll.O. 30 = 10 C.W.N. 235. 

Encroachment — Presumption — Ad- 
verse possession . 

The true presumption as to enoroaohments 
made by a tenant, daring his tenanoy upon the 
adjoining land is that the land so enoroaohed 
is added to this tenure and forms part there- 
of for the tenant's benefit and after the expiry 
of the lease, for tbe benefit of the landlord. 
Id this case, the tteepasser is not bound to 
prove that the landlord bad knowledge ol the 
trespass. (Benson and Sundara Aiyar , JJ.) 
MUTHUBAKU THE VAN V . ROHEBT GOBDBN 
Obr. 35 Mad. 818 = 21 M L.J. 815- 

10 l.O. 575 = 10 M.L.T. 12. 

Encroachment— Landlord's right . 

Where a tenant enoroaohes upon land of his 
landlord not inoluded in hie holding, the latter 
ia not bound to recognise the former as tenant 
of suoh land and may re-enter on the land 
unless ho has lost his tight. 11 tbe tenant has 
been in possession of tbe enoroaohed portion 
for more than 12 years, it is a question if pos- 
session is adverse as against the landlord and 
whether interest claimed is limited or absolute, 
(AfuJltefc and Atkinson , JJ.) MlDNAPUR 
Zemindaby Go, V. Pandey BARDAR. 

2 PL W. 148-411.0, lit — 

2 P.L.J. 506, 

Encroachment— Possession of tenant 

ot land adjacent to holding— Presumption. 

When it is found that a tenant is in posses- 
sion of land adjeoent to the holding, paying 
rent for the whole area and caltivating without 
objection of landlord, the presumption is that 
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the land is part of the holding. 3 C.W.N. 763 ; 
13 CL. J, 457, Poll. I Roe and Jwala Prasad 
JJ.) Kashinath Ray v. RAJA DUBGA 
Pbasad Singh, l PL.J. 601=88 I.C. 238 = 

2 P.L.W. 418. 

Escheat. 

Escheat -Tenant's right inalienable— 

Dea\h of tenant issueless— Tenancy if escheats 
to crown or lapses to landlord . 

Ad inalienable right of a tenant, such as a 
right to occupy a house, does not, on the 
tenant's death leaving no issue, escheat to the 
Crowo but lapses to the Zemindar ; it is ODly 
an absolute and alienable right that escheats to 
the Crown in the event of the person owniog 
the right dying issueless. IRafique , J ) NaTHU 
Ram V. LAXMI Nabain. 22 1.0. 891. 

Escheat — Abandonment , 

The removal from one to another house, is 
do 9uffioient evidence of abandonment entitling 
the landlord to claim a right by esoheat. 

( Kanhaiya Lal % A. J. C.) Gaubi BhaNKAB v . 
ABBAS BEG. 46 1.0. 12 = 8 O.L J. 103. 

Escheat — Iqrar Malikan— Mafrur— 

Application. 

If under an Iqrar-Malikan, a house ocoupied 
by a tenant escheats to the Zemindar in oa9e 
the former beoomee Mafrur, the expression 
Mafrur, as used in Iqrar Malikan does not 
apply to a person who is entitled as a heir to 
oooupy the house of a deceased tenant but 
never aotually ocoupied it. (Lindsay, J. 0.) 
8HE0 NATH v. 8AMPAT. 33 1.0. 848 (1) = 

3 O.LJ. 271. 

Escheat— Zemindar entitled to ten - 

ant's rights by escheat— If legal representative 
of latter. 

A Zemindar, to whom by village custom the 
house and grove in the possession of his tenant, 
esoheated on the latter’s dying without heirs, 
is not his legal representative. 3 I. C. 519 and 
8 M I. A. 500, Dist. (Sabonadiere, A. J. C.) 
CHIBANJEE LAL V. BlSHWANATH. 

23 I 0. 969-1 O.L.J. 86. 

Escheat — Right of— Residence, change 

in, effect of. 

A landlord claimed possession of a grove on 
the ground tbat the grove holder has ohanged 
his residence and relied on a wazib ul-arz whioh 
provided tbat if a tenant became mafrur or 
farar ho jana the grove escheats to the land- 
lord. It was held that the provisions of the 
wazib-ul arz were loosely used and that a 
person who has changed the residence per- 
manently and has given up his right over the 
grove is a mafrur or 'farar ho jana’. (Piggott, 
A.J.O.) PABTAB 8INGH V. OHANDBA BHUKAN. 

12 1.0. 409. 

—Escheat— Onus of proof— Lands grant • 

ed by zemindar— Right of the Crown, 

The burdon of establishing title by esoheat is 
on him who asserts it. Lands belonging to 
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Zamindar granted by the zamindar under an 
absolute hereditary Mukarrari tenure, do not, 
on the death of the grantee without heirs, 
revert to the zamindar ; bat the Grown by the 
general prerogative will take the property by 
esoheat. (floss, J.) JAG 8AH v . 8BI KANTA. 
Prasad. 721 0.401 (2). 

Estoppel. 

See Evidence act, b. 116. 

Exproprietary Teoanoy. 

Exproprietary tenancy— Appurtenance 

— Meaning of. 

An appurtenance is something whioh belongs 
to another thing as principal and : paesing as an 
inoident to it ; it is an appendage, an adjunot, 
an accessory or something annexed to another 
thiDg more worthy. A house in the occupation, 
of a tenant before he became an exproprietary 
tenant or acquired an oconpanoy tenanoy, is not 
an appurtenanoe to the holding and coaid be 
mortgaged by him. ( Tudball , J.) BUDH1 MAL. 
v. Bhati 30 I.C. 349 = 13 A.L J. 848. 

Exproprielary tenancy — Relinqiush - 

ment of— Effect of. 

Where exproprietary rights are relinquished 
the effect is th6 same as if the rights had never 
oome into existence at all. The person in 
whose favour the relinquishment is made oannot- 
subsequently olaim those rights. ( Chamier , J.) 
DHANI 8AHU V. RAJMAHAL KUNWABI. 

30 1.0. 893 = 18 A.L J. 681. 

Exproprietary tenancy— Ejectment — 

Trespasser— Mortgagee of tenant of his right — 
Position after ejectment. 

An exproprietary* tenant interfering with- 
the possession of the landlord after ejeotment 
is a trespasser. The interest of the mortgagee 
of the exproprietary right oeases from the date 
of ejeotment of the tenant. ( Piggott , J.) RAM 
Racha Dube d. Gokul Rai. 26 1.0. 201. 

Exproprietary tenancy— Right to use 

tank for irrigation. 

Merely being an exproprietary tenant of a cer- 
tain field does not oreate a right to irrigate th* 
field with the water of a taok with which tha 
tenant used to irrigate the field as proprietor. 

( Banntrjee , J.) Bahadub v. Khuspi Bam. 

22 1 0. 870-11 A L.J. 990. 

Exproprietary tenancy —Adverse pos- 
session for twelve years. 

Adverse possession tor 12 years, is sufficient 
to confer on a person the statue of the expro- 
prietary tenant since a right short of full 
proprietorship oao be obtained by adverse . 
possession. ( Piggott , J.) ULAFAT RAI v, 
BALDEO. 22 1.0. 269 = 12 A. L.J. 98.. 

— Exproprietary tenancy— Rent, 

A Zemindar oan olaim rent against an ex- 
proprietary tenant at the rate fixed by the Rev* 
Courts not merely from the date on whioh the> 
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tenancy. 

rent is so fixed bat from the date on which the 
ex-proprietary tenancy arises. iRaflque, A.J,C.) 
BHAN PABTAB V. 8BEO DDT BAHADUB 
BINGH. 15 IX. 180 = 15 0.0. 43. 


— Exproprietary tenancy — Bale of— 
When valid • 

A deed of relinquishment of exproprietary 
rights exeoated on the same date as the deed of 
sale of proprietary rights is entirely void and in- 
operative. The vendor retaining possession of 
the land oan claim exproprietary rights in 
respeot of it in spite of the relinquishment. 
(Baillt*, 8.M. and Tweedy % J.M ) Mohammad 
ASHBAF v . Gaya PBASAD. 27 I 0 . 534 — 

2 0.L.J. 42. 


Porfeltare. 

flee also T.P. ACT, 6s. Ill (p), 112 


— --Forfeiture — Denial of title — Refusal 
to perform ceremonial service — Effect of — 
Resumption— Overt act— Right of landlord — 
Transfer of Property Act , 8s. 2 and 111 ($)— 
Principle of justice , equity t etc . 

Forfeiture of tenanoy on denial of the land* 
lord’s title is governed by 8. Ill (?) of the T.P. 
Act whioh itself reproduces the English law on 
the subject. Consequently the principle of 
8. Ill lg) of the T.P. Aot might be applied as a 
rule of justioo, equity and good conscience to 
leases granted before the T.P. Aot. The denial 
of title whioh operates as a forfeiture must now 
be in clear and unmistakable terms. 28 0. 185, 
Bef. Admission of tenanoy oouplod with an 
unfounded assertion of more favourable terms 
does not forfeit the tenure, 16 Bern. 407 ; 20 
Bom. 954 ; 17 Mad. 2L8 ; 27 Mad. 23, Cons. 
There must be an overt aot showing the land- 
lord’s intention to avail himself oi the forfeiture 
before the institution of the euit. flembfe.— The 
breach of ceremonial observance prescribed in a 
lease, e t g. attendance by the lessee with a retinue 
at the Court of the lessor, is not a cause of for- 
feiture or resumption, at any rate where the 
grantor is a aubjeot and not the Govt. The 
servioe refused was held to be a subeidiary con- 
sideration of no benefit to the landlord. ( Lord 
PhiUimore ). Mahabaja OF Jeypore v. Rok- 
MINI PATTAMCHADEYI. 42 Mad. 589- 
10 L.W. 881 = 36 MX. J. 548- 
16 1.4, 100-17 A.L.J 582-29 0 L J. 628- 
21 Bom. L R 696- (1919) M.W.N. 271- 
50 1.0. 681-28 O.W.N. 889- 
25 M L T. 16 iP.Q.). 
[On appeal from (1919) M.W.N, 848- 
29 1.0.385-2 L.W, 488.1 


*9*insl-Non-pay 

ment of rent-Perioi of grace - Relief . 

The Court will ordinarily relieve a tenant 

tenant li a lease, unless the 

tenant has done something to forfeit his rich! 

Tfc**™ 8 himself withm thq principles of equity, 
f l0l [ O |/ aok ^period plgraoe it provided 
and rent has not been paid within that period 
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is no bar to relief against forfeiture. ( Macleod , 
O.J, and Fawcett , J.) Kbishnaji v. 8ITABAM.. 

22 Bom. L.R. 1439-59 I 0. 769 = 

45 Bom. 300* 

— —Forfeiture — Mm-paj/menf of renf — 
Effect of—Ov<rt act • 

Non-payment of rent at a stipulated rate 
month after month is a continuing breach and 
therefore the landlord’s waiver to forfeit one 
euoh breach for any partioular month or 
months does not deatory his right to forfeit on 
similar breaches in a subsequent month. The 
mere presentation of plaint in a suit for eject- 
ment is a oonolusive declaration of intention to 
determine lease, (Sefafuad. J.) Kastub BHAI 
MANIBHAI t>. HlRALAL DABYA BHAI. 

22 Bom. L.R. 926-58 1.0. 69 = 45 Bom. 539. 

v Forfeiture— Waiver— Receipt of rent. 

The contention that reoeipt of rent sub- 
sequent to the service of notioe to quit operated 
aa waiver is fallacious. Subsequent reoeipt of 
rent due prior to forfeiture is cot waiver. 
(Mookerjee and Chotsner % JJ.) PUBNA 
COANDBA DAS V . ADI MAHOMED. 

37C.L J. 548-1924 Oal, B20. 

Forfeiture— Waiver — Acceptance of 

rent. 

Where subsequent to an alleged forfeiture by 
reason of the transfer of an oooupanoy bolding 
the landlord soob the original tenant and 
obtains a deoree for rent it amounts to a waiver 
of the forfeiture and the landlord oannot sue to 
eject the tenant on that ground. ( Mookerjee , 
A. O.J. and Fleicher t J.) Rash Behabi 
CHOUDHURI V . UPENDRANATH SAHA. 

64 1.0. 711, 

Forfeiture— Dental of landlord's title. 

Where the defendant* ohoso to fight the 
oase in both the lower Courts on the footing 
that the plaintiff had uo title whatever, they 
cannot urge in aeoond appeal that by their 
denial of the plaintiff's title in the rent suit they 
did not inour forfeiture of property. (TFafrns- 
ley % J .) 8ARBESWAB BEZ MADAK V. GAGAN- 
chandra Manna. 64 I G. 631. 


7 r '* ns /<r of a part of hold- 
trig— Bolding %f forfeited. 

Where a tenant has transferred a part of hi* 
holding, the holdings are not to be forfeited. 
( PHheram , O.J. and Macpherson % J.) Durga- 
CHABAN 0. PANDALE. 33 C L.J. 518- 


-Forfeiture— Attornment to stranger — 

Possession o/ stranger adverse. 

Tbe landlord oan eviot a tenant i( during the 
subsistence of a tenanoy the tenant attorna to 
a third person bnt tbe landlord mnat Indicate 
bis intention to pat an end to tbe tenanoy the 
mere aot of attornment to a third person doea 
not transfer possession from a landlord to the 

3.) HABI KANTA- 
DAS B ABM AN t». BlBI NDBANNEBSa, 

03 1.0. 830. 
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Forfeiture— Covenant against aliena- 
tion— Breach — No ptovision for reentry — 
Permanent lease . 

A condition in a permanent lease restraining 
alienation is not void by itself, but the lessor 
cannot ejeot the transferee from the lessee, 
unless the lessor either reserves to himself the 
right of re-entry or it it is provided in the lease 
that it would be void if there is a breach of the 
covenant against alienation. 12 C L.J. 126 
and 17 Cal. 826, Rel. ( Chauihuri . J.) NlSBI 
Kanta Dutta v. Shashi Kanta Karmakar. 

52 I.G. 19, 

Forfeiture — Breach of conditions 

essential. 

There oan be no forfeiture of a lease where 
there is no breach of any condition. I Fletcher 
and Smxther. JJ ) KHIRODE CHANDRA v. 
Midnapobb Zemindary Co., Ltd. 

46 1 C. 807. 

Forfeiture— Waiver — Acceptance of 

rent— Protest. 

Acceptance of rent under protest also would 
operate in favour cf the payer as a waiver of 
any forfeiture incurred. 9. Cal. 843, Rel# 
Receipt under protest of rent deposited by a 
mortgagee of the holding does not mike the 
reoeipt th6 le3s a reoeipt of rent from the 
mortgagee. {Chatter fee and T Valmsley, JJ.) 
MOTOOKDHARI V. JUGDIP NARAIN Singh. 

19 G.W.N. 1819 = 28 1.0. 343 = 21 G.L J. 261. 

Forfeiture— Covenant against aliena- 
tion— Non transferable holding— Transfer of a 
portion— Effect. 

The transfer of a portion of a non-transfer- 
able holding does not operate as a forfeiture of 
the tenanoy. 1 C.W.N. 160 ; l C.W.N. 162 
Rel. on. ( Mooherjee and Beachcroft , JJ.) 
Satish Kanta Roy v. Tofan Mullick. 

2ft I.G 9. 

Forfeiture — Conditions in default 

fulfilled— Purchaser under an invalid certi- 
ficated salt— Lessee's rights . 

The rights of a lessee (or his assigns) who 
after having forfeited his rights on account of 
failure to oomply with certain conditions as to 
olearing in pursuance of a Kabuliyat executed by 
him in favour of Government but who satisfied 
another provision prescribed therein as follow- 
ing in default, prevails over the rights of a 
purchaser io a certificated sale, rendered invalid 
for lack of observance of statutory requirement. 
I Jenkins, 0 J. and Mooktriee . J.) QPBNDBA 
Nath bose v. Sailendra Nath Ghosh. 

23 1 0. 622-19 0 L.J. 219. 

Forfeiture- Denial of title. 

A mere renunoiation of tenanoy without 
denial of the landlord’s title either by setting 
up .title in another or by olaiming title in 
himself cannot amount to a disclaimer. 
{Mookerjee and Beachcroft , JJ.) £ RA ,? AP 
NARAIN P. BIRAJ DASI. 20 1 . 0 . 823 = 
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Forfeiture— Denial of title — Register - 

ed tenant— Ejectment against othtr tenants. 

When one of several tenants, whose name 
alone was registered in the books of the land- 
lord repudiated the tenancy, he act3 beyond 
the scope of his authority ; therefore his dis- 
claimer could not operate as a forfeiture of the 
tenanoy in 90 far as the other tenants were 
concerned. There could not be forfeiture of a 
tenancy in part, and the olaim for possession is 
not maintainable. ( Barrington and Mookerjee, 
JJ.) Birendra Kishore Manikya Baha- 
dur v. Bhubaneswari. 18 1 0. 620- 

39 Gal. 903. 

Forfeiture— Title— Denial of -Inter- 
pretation. 

Where a tenant, in the memorandum of 
appeal in a Land Acquisition oa9e described 
himself as the owner of the portion acquired 
and tbe question was whether that amounted 
to a disclaimer of landlord’s title : Held , it did 
not amount to "a distinct noeqnivooal renun- 
ciation of the tenanoy" which is essential to 
constitute a disclaimer such as the law 
contemplates. The Court ha9 to bear in mind 
not only the nature of the document in wbioh 
the expressions ocour, but aleo to the nature of 
proceeding in regard to which the document 
w;*9 drafted. In considering whether what has 
taken place amounts in law to a denial of the 
landlord's title, the Court must have regard 
not only to the language used and the circum- 
stances under which it oame to be used, but 
mu9t also consider what the tenant intended 
by osiDg the particular words under the parti- 
cular circumstances, iShadi Lai , Q.J. and 
Fforde, J ) ZlA-UD-DIN V. FAKHRUDDIN 
AHMAD KHAN. 4 Lah. 160-1923 Lah. 484. 

'Forfeiture— Denial of title— Overt act 

—Necessity for. 

It is a well established rule of law that the 
denial of landlord’s title in clear and unmis- 
takable terms, whether by matters of reoord or 
by certain matters or pais will operate to 
oreate a forfeiture of tenanoy and enable the 
landlord to resume possession. This principle 
which has been embodied in 8. Ill (b) of the 
T.P. Aot and though the seotion itself does not 
apply to the Punjab the principle therein 
onaoted does. Denial in a sail will not work a. 
forfeiture of which advantage can be taken in 
that suit, because the forfeiture mu9t have 
occurred before the suit was instituted. The 
denial therefore must not only be of a dear 
unambiguous nature but must be antecedent 
to the suit for possession. The suit must be 
founded upon the denial, and the denial 
cannot be expeoted from the pleading in the 
suit itself, even if such denial by mferenoe 
could be held to be one made in dear 
unmistakable terms. (Shad* Lai, O.J. and 
F/orde, J.l KEWAL RAM c jAMUr^nAJI. 

Forfeiture— Denial of title — Proof of. 

Denial by a tenant of his landlord’s title 
causes a forfeiture of the tenanoy. Where 
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plfl’s. allegation in the plaint that delta, were 
denying their title as owners had not been 
tiavereed in the statement of delenoe, it was 
not necessary lor the pJaintifl, to give evidence 
in support o( thyir allegation and that the 
delta, /ailing in their plea were liable to be 
ejeoted. ( Btvan Pttman , J.) Khem 81 NOH 
v . Abl 8HER. 31 l.C. 263 = 8 P.W.R. 1920. 

For feilut e— Denial of title— Perma- 
nent tenancy — Occupancy right — Punjab, 

The oooupanoy tenant ol the Panjabis more 
than a mere permanent tenant ; he is an in- 
dividual who in many oases would have been 
the landlord, and he enjoys a permanent ten- 
anoy aubjeot to oertain conditions, at a conces- 
sion rent. The English rule ol lorleiture on 
denial ol the landlord’s title is inapplicable 
to the oaae ol an ocoupanoy tenant though 
applioable to a permanent lessee. ( Le Rossiguol , 
J.) Fakir Wazib Khan. 43 l.C, 103 = 

32 P.R. 1918. 

Forfeiture— Waiver — Stril for posses- 
sion by landlord — Limitation Act , 8ch . I, 
Art, 143, 

A landlord oan condone the forfeiture of hie 
tenant’s right caused by the latter's denial of 
his proprietary title and afterwards to bring a 
suit lor possession within 12 years from the 
time when a separate and entirely distinot a ot 
occasioning forfeiture ooourred, (Leslie Jones, 
J.) LOCHA RAM V. J1NDWADDA KHAN. 

55 P.W.R. 1916-36 l.C. 238- 
141 P.LR. 1916. 


— Forfeiture— Denial of title— Perma- 
nent tenancy . 

In deciding a question of forfeiture by denial 
of title, a distinction should be . made be- 
tween a lease and permanent tenanoy. In the 
former oaae denial of title involves a forfeiture 
and in the latter dooa not, as a permanent ten- 
ancy is in the nature of an inferior ownership. 
(Barton, J.) ABDUL MANAN V. QHaHBAZ. 

169 P.L.R, 191*. 


— Forfeiture- Denial of title by tenc 

— Ejectment— If notice necessary . 

No notice determining a tenanoy, even if o 
ib required by the lease, is necessary for mai 
tain id g a suit in ejeotment when the tena 
has denied the landlord's title and the valldi 
or the lease before the institutions of the aui 
17 A. 46, Foil, ( Reid, O.J.) ZlAUDDIN 
GOBIND ram. 76 P.R. 1911c * a l.o. 323 

259 P.W.R. 191 


^^-Por/et fur, -Selling up a permanent 

The xaua Muitloa o! a permanent tenanoy 
ol oooupanoy fight by the tenants does no! 

ootie to'anlt' 0 °,R ht ‘ 0Dan ‘5’ r '8 ht t0 a ^00 
wWrf.V q m '* <8pene<r and Dtvadois, JJ.) 
MDLEiAI THAYAMMAIi v. 8UBBABAYYAN 
PlLiiAI, IB L.W. 803- (1932) M.WNTttf 
81 H. L.T. 530 -1922 Mad. 511, 


• — -Forfeiture— Relief, when to be granted . 

Where a tenant incurs forfeiture for non- 
payment of rent, he oan be relieved only on 
paying the foil arrears including arrears barred 
by limitation ; the landlord oan also claim 
interest on the arrears. (Sbdul Rahim and 
Oldfield , JJ.) ADYAPADI VASUDEVA UDPA 
v. KB1SHNA UDPA. 44 Had. 629 = 

40 M.L.J. 460-13 L.W. 420=> 
29 M.L.T. 235-62 1 O. 698- 
11921) M.W.N. 246. 


Forfeiture— Mulgeni Itase— Breach of 

conditions . 

Where a mulgeni lease was granted under the 
express stipulation that no alienation shall be 
made by the lessee and the latter subsequently 
made a gilt of a part of the property in favour 
of one ol her sons. Held, where a condition 
restraining alienation has been infringed, there 
oan be no relief against lorleiture. ( Seshogiri 
Aiyar and Moore , JJ.) ViTTAPPA KUDVA v . 
Dubqamma. 11 L.W. 116-38 M.L.J. 190 = 
59 l.C. 781 — (1920) M.W.N. 188, 


“T Forfeiture— Covenant against aiiena- 
fton— Breach— Knowledge- Waiver. 

Prima facie alienation of any portion of a 
holding will offend against the rule ol inaliena- 
bility unless it can bo shown that under the 
ouatom whioh imposes the rule of inalienabi- 
lity, the rule dooa not apply to partial aliena- 
tions. A partial alienation will bo sufficient 
to work a forfeiture. Ignorance on the part 
of the alienee as to the inalienability and for- 
leitability of such a tenure cannot raise any 
estoppel against the landlord, if ho was in no 
way responsible lor suoh ignoranoe. Nor can 
the lact that the landlord did not exercise hie 
right ot entoroing forfeiture in the case ol 
pceviooe alienations lead to an inference of 
waiver. Upfingand Krishr.an. JJ.) ZAMORIN 
OF OALIOUT t>. UMKAT KARNAVAN 8AMO 
Naib. 36 M.L.J. 278-85 I 0. 380- 

27 M L.T. Ill, 


r, . . -- ; ••-w.niat 0/ (XU — trnai IS — 

■Determination of lease— Ejectment suit. 

In order to entail a forfeiture, the disclaimer 
of the ^landlord’s title by the tenant must 
amount to a direot repudiation of the relation- 
ship ol landlord and tenant and nothing abort 
of a complete identification with au adverse 
claimant 10 the landlord will do. In oasea not 
governed by the T. P. Aot the inatiiution of a 
suit in ejeotment is a sufficient determin- 
? l, ?“ «■ leR8 ° where the leasee baa 

? k r . l0 “ e fA h6 6 n e , . by denial of ‘ h ® landlord's 
title. (Abaur Rahim and Oldfield, JJ.) Rama 

Iyengar 0. anoa Gurusawmi. 

38 M.L.J. 129-48 1.0. 62-8 L.W. 1Q9. 


Forfeiture — Relief apainaf — Non- 
pavment of rent- Lease- Deed providing for 
days of grace —Relief against forfeiture. 

rsrss 'r- 

there Is a period of graoe allowed in the lease! 
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deed (or payment ol rent alter the expiry ol the 
period prescribed. Case-law reviewed. ( Sesha - 
giri Iyer and Napier, 33.) APPaYYa CHETTY 
Mahammad Behabi. 39 Had. 834 = 

29ML.J 381 = 18 M L T. 886 = 
30 1.0. 896 = (1913) M.W.N. 867. 

[See contra (1911) 2 M.W.N. 383 = 

12 1 0 . 438.] 

Forfeiture— Forfeiture of tenancy for 

non-payment of rent — Whether enforceable after 
the lease expires. 

Since the terms of a lease wbioh has termi- 
nated regulate the relations between the 
parties to the leaee when the tenanoy becomes 
one snfierenoe, a oondition ol (orleiture inserted 
insuohalease lot non-payment ol rent holds 
good alter expiry ol the lease under the oiroum- 
stances. (Oldfield and Tyabji, 33.) THamBI- 
KIEiAN MUTBIRIAN V MUTHU REDDI. 

26 1.0. 284 (1). 

Forfeiture— Overt act. 

In leases exeouted before the T. P. Aot, no 
aot is neoeesary on the part ol the landlord 
showing that he eleots to take advantage ol the 
(orleiture lor non-payment ol rent. (34 M. 161, 
Foil.: 31 M. 403. Dist.) Whether a tenant is 
entitled to relief against forfeiture for non- 
payment of rent depends upon the oiroum- 
etanoes ol eaoh case. A stipulation that the 
tenant failing to pay rent, shall lose the value 
of his improvements ought to be relieved 
against. 6 M- 159 ; 6 M.H.O.R., 958. Fol. 16 
M.L.J. 210. 21 M.L.J. 960, Dist. (White. C.3. 
and Sankaran Nair, 3.) BAM KRISHNA o. 
BABU RAYA. 24 1 C. 139. 

[But aee contra, 32 1.0. 333 = 
87 M.L.J. 188 (P.0.)] 

.—Forfeiture — Non payment of rent— 

Belief against forfeiture— Asked for in High 
Court. 

The High Court can relieve againet forfeiture 
on the tenant undertaking to pay the arrears of 
rent, though the ofler may not have been made 
in the lower Court. 23 M.L.J. 715, Rel. 
(8adasiva Aiynr and Tyabji. 33.) VlDYAPORNA 
TH1BTHA 8WAMIAR 0 RANGAPAYYA. 

14 M.L T 344 = 23 M L J 486 = 
21 1.0. 408 = (19 13) M.W.N. 901. 


■Forfeiture— Ejectment 


If a olau»e in a lease inoludes conditions the 
violation ol whioh may not entail a forfeiture 
whioh would be enforced by Courts of law. the 
olause should not be disregarded in its entirety 
but should be given efleot to, so lar as it is 

srs,- AR 

[On appeal from 19 1.0. 721.] 


Forfeiture— Overt act— Suit. 


To entitle a landlord to sue in ejectment he 
need not ebow that he chooses to take adventage 


LANDLORD AND TENANT— Forfeiture. 

of forfeiture in the oaae of leases prior to T.P. 
Aot. If the leasee has agreed to give back the 
property without demanding compensation for 
improvements, no period of graoe being fixed 
for payment, be should be relieved against for- 
feiture and need not be debarred from getting 
it because he sets up a plea of paymeot but 
fails to prove it. [While, O.J. and Sankaran 
Nair t J.) Ramkrishna v. Babribaja. 

23 H L.J 715 = 17 1.0. 947 = 12 M.L.T. 656. 

Forfeiture— Relief again st— Non-pay- 
ment of rent— Period of grace— Overt act . 

Where a lease allows a period of grace for 
payment of rent there will be no relief against 
the forfeiture inourred by non-payment within 
the period of graoe under the terms of the 
lease. 21 M. 389, Ref. It is doubtful whether 
prior to the institution of the suit by the 
landlord he should have done something to 
show that he intended to avail himself of the 
forfeiture. ( Sundara Iyer and Sadasiva 
Iyer, JJ.) Tungama v. Korattiti. 

16 1.0. I03 = (1912) M.W.N. 1133. 

[See Contra 80 1.0. 696 = 39 Mad. 834.] 

-- Forfeiture — Denial of title — Person 
having superior interest . 

Plaintiff and deft, had two separate interests 
in the land, plfi. olaiming the Kudivaram right 
under a Patta from the Zemindar and the deft, 
having a right of permanent oooupanoy, held 9 
the latter would not forfeit his right by deny- 
ing the plfl.’s title. The owner of a subordinate 
interest will not lose it by denying the title 
of the owner of the superior interest. Only a 
person, who has been let in occupation of land 
by another on a lease, forfeits his rights under 
the lease by repudiating the landlord's title. 
(Qundara Iyer and 8adas\va Iyer % JJ.) AUDI 
THEVAN V. PALANI. 16 I C. 702. 

Forfeiture— Permanent lease— Breach 

of condition . 

A permanent lease cannot be forfeited for 
breaoh of the conditions of the grant, in tho 
absence of an express provision to that effect. 

I Kanhaiya Lai . A.J.O.) Katesar Estate v. 
Muhammad amir. 46 1.0. 73 = 8 O.L.J. 1*9* 

Forfeiture — Re-entry — Forcible re- 
entry not justifiable . 

A lessor oannot justify a re entry by forco 
under oover of a olause in the lease reserving 
to him a right of re entry with or without 
resort to the Courts, in case of a breach of all or 
any of the conditions mentioned in the lease 
inasmuoh as a oondition justifying an entry by 
force is void as being oontrarv to ibe pubho 
policy. ( Lindsay , J.C. and Kanhaiya Lai , 
a J C.) Habib Ullah Shah v. Bakht Bali 
SINGH. 30 I.C. 292 = 2 O.L J, 239. 

Forfeiture— Re-entry— Right of . 

If a lease reserves to the lessor the right 
of re-entry in a case of a breach of a covenant, 
the result of the breach is at least to confer 
upon the lessor the right of re-entry. If the 
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lessee resists the exercise of the right to re- 
eater, the lessor’s only remedy is to enforoe hiB 
right to re-eater by a suit io ejectment. A 
license by a tenant to a landlord to ejeotment 
without prooees of law is void and can be do 
answer to a charge of foroible entry. ( Stuart , 
A.J.C.) Habjbullab Shah v. Suji. 

18 1.0. 857 = 10 O.C. 295- 

— ■■ » — Forfeiture— Licensor and licensee— 
Transfer of holding— 8ale or mortgage . 

Aooording to the general principles cf law 
applicable to leases, the forfeiture of a lease is 
not involved in the oase of the breaoh of any 
condition for which forfeiture ie not prescribed 
as the proper penalty under the terms of the 
lease or agreement under whiob the lessee holds. 
There is no reason why a similar prinoiple 
ehould not apply to the case of a Iioensor and 
lioonsee generally. There is an essential dis- 
tinction between a transfer by way of le*se or 
•mortgage and a transfer by way of sale in 
whioh case, different considerations would 
apply. IPiggoit , J.C. and Rafaue ti A.J.C.) 
Ali Muhammad Khan v, Ohhedan. 

15 1.0. 385 = 16 0.0. 91. 


Forfeiture— Covenant against aliena- 
tion— Mortgage and sale— Breach. 

Where there is no express penalty of forfei- 
ture, a mortgage by the lessee or lioensee does 
not give a oause of aotion for ejeotment but a 
Hale does, as it involves an entire abandonment 
of the transferor's rights in favour of another 
person. 16 I. 0. 385. ( Ferard , 8.M. and Harri- 
son, j.m.i Fateh Bahadur Singh d 
Hagsndra Bahadur sinoh. 7 O.L.J BO- 
BS I 0. 818-2 O.P.L.R. (BR.) l. 

Forfeiture— Denial of title. 

An attempt by a leaeee to hold the subject- 
■matter of the lessee advotsely to the lessor 
amounts to a denial of lessor’s title and invol- 
ves forfeiture of the lessee’s rights. (Mullick 
o r<,S( JJ,) 8ATYA LINEAR v. 

Shiba Prasad Singh. * P.L.J. «7- 

53 1.0. 452-1930 Pat. 17. 

— Forfeiture— Denial of the landlord's 

m l b t \ dBaial 01 ,Bnd >o^’« title by a teoaut 

SSftttr* “° d n °‘ imp,ied “nd that 

thn^iniw * • “ U8t praoadfl tho institution of 
the suit (or ejeotment on the ground of denial 

Aa wn M !? nd,0td s lil,e ' (■toaia Prasad, J ) 
fiAMONDAB QINQH V. MUKH LAL BlNQH. 

87 1.0.938. 

— --Forfeiture— Waiver — Accrual - Suit 

iSSSSS 

in a subsequent suit for rent for a later neTinS I 
<ho tenant had deposited iu Court pwt of the I 
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rent due for the latter period, and the landlord 
bad aooepted its payment. (Mullick, J.) 
6I1DNAPOBE ZEMINDAR! 00., LTD. V. JOY- 
BAM 8ANTAL. 84 1.0. 918 = 1 P.L J. 186. 

Government Revenue. 

Government Revenue— Arrears— Sale 

— Default by proprietor. 

On the failure of an owner to pay the Govern- 
ment assessment, hie estate or interest in the 
land is forfeited or rather determined, and 
under a sale Jor arrears ol revenue what is sold 
is not the interest ol the defaulting owner but 
the interest ol the Crown, subjeot to the 
payment of the Government assessment. A 
person in adverse possession who occupies 
the disputed land without payment of rant to 
the defaulting proprietor, is bound to surrender 
posseseion ol that land to the revenue eale 
purchaser when the eale is confirmed and if tho 
land is not so surrendered, he renders himself 
liable for mesne profits, as he unlawfully keeps 
the purchaser out of possession, A person is 
not a defaulting proprietor whose title was not 
perfeoted by advorse possession before the 
revenue sale. (Mooktrjee and Chotener, JJ.) 
JOBEDA KHATUN v TULSI CHABan DAS 

1923 Oal. 82 = 85 O.L J. 472. 


— — - — -Gorsrnmsnt revenue— Permanent lease 
—Stipulation for payment of Qovt. revenue — 
Increase in Qovt. revenue. 

Under the terms of a permanent lease, the 
lessee agreed to pay a fixed annual rent and a 
oertain eum whioh was the Govt, revenue. 
Held, that the lessee was not liable for any 
lootease in the revenue imposed by Govt, on a 
subsequent re settlement. { Sundara Iyer and 

Ayling, JJ.i kolakkot Kontan Bivi 

DlAB U. PUD1KA KANDYIL PARE UN. 

16 1.0. 874- (1912) M.W.N. 934. 


ZZZ7^ 0V r rn T, n ! reven '“-£nhancement of 

In maigeni permanent lease, the burden ol 
the enhancement of Government revenue falls 
on the i parfadar who oannot claim proportionate 
contribution Irom the tenants. 20 M.L.J. 640; 

j/i'Vian v F#ll ‘ lAbdur Rahim and Ayling 
JJ.) BASU KUNTHY t). VBNKAMMA HKGAD 9 

THI - 9 1.0. 268-9 M.L.T. 333. 

o,~M~o7hulK’ rnmenl revenu *- R ‘*t-U‘«™ g 

‘Moghuli’ in a rent receipt can only mean 
inat the rent represented a proportion of Go- 
r ®venue. (A|*inso« and Kingsford, 
JJ .) Nawagarh Coal Co. Ltd., p. bhham 
Lal. 20 0 W.N, 1135 — 1 P.L.J. 273 — 

871.C. 450-2 P.L.W. 334. 
drove. 

■' 1 “Grove— Right to trees . 

o. s: f 0 o oX‘ b D ‘ h L n t i'."s i “ i “ 

tat ha. a traasiorabia right X. 
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the absonoe of a oastom io the contrary. 
(Daniels. J ) BALJNATH SINGH t>. CHANDBA- 
val Singh. 21 A.L.J. 497 = L.R. 4 A 366 = 

1923 All. 883* 


Grove — Tenant grove holder dying 


without heirs but indebted landlord not respon- 
sible for the debts of the landholder . 

The right of a tenant to reside in a house in 
the inhabited site of an agricultural village 
and the right of a tenant grove holder in 
certain villages are both limited estates. When 
the la9t holder of euob a house dies without 
heirs, the house reverts to the landlord and in 
the case of oertain villages, the trees and land 
also. The landlord however does not suoceed 
aB heir and hence he oannot beheld responsible 
for the debts of the last holder. ( Stuart , J.) 
Mt. Ramman Bibi v . Mathba Prasad. 

1923 All. 374. 

Grove— Abandonment— Evidence of— 

Land left vacant for 12 years . 

There was a grove, some 11 years ago on 
land property in the possession of the ancestors 
of the defendants as grove-holdere. Those trees 
were out down and the grove-holders abandon- 
ed the land which thereupon reverted to the 
Zemindars. For upwards of 12 years the land 
remained as waste ; there were neither trees 
nor cultivation upon it. Some three years 
before the suit the defte. planted oertain trees 
on the groves. Held, that after the abandon- 
ment of the land by their predecessors-in-title 
the defendant had no right to oome upon the 
land and plant trees without permission of the 
Zemindar. (Mears and Danerji, J .) Haz ari 
LaL v . NIMab. 48 A. 386-21 A.L.J. 277 = 
L.R. 4 A. 147 (Rev.) = 1923 All. 295 (2). 

Grove - Ownership — Jurisdiction of 


Civil Court . 

Where the tenant olaimed ownership of a 
grove and damages for loss oaueed to the trees 
held, the suit was triable by Civil Court as no 
question of determination of tsnanoy was raised 
by the plaint. (Mears, C.J.and Stuart . J.) 
RAM PRASAD V. SUMER NATH PANDE. 

43 A. 191-21 A.L-J. 33 = 
9 0 & A. L.R. 277 = 1923 All 134. 

-Orove— Ejectment— Land losing cha- 


racter as grove. 

Where a land was leased as grove and it later 
on became waste and houses were built upon 

it. a oause of aotion for ejectment anees when 

the land completely oeaees to be a grove, and 
the mere building of one house would not by 
itself give rise to euoh a cause of action. 

(Rafique and Piggoti , JJ). BAKBT i 3 ^ U 0 A 226* 
GANGA PRASAD. 63 L0 - 220# 

Qrove-Porlion of land denuded of 


trees . 

Though a portion of grove has been denuded 
c 1 tree 0 , the grove does not cease to be grove, 
nor docs the landlord get the right of re-entry 
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in respeot of the whole or part of the land. 
(Piggott and Kanhaiya Lai , JJ.) CHOKHEY 
Lal v . Behabi Lal. 18 A.L.J. 820 = 

60 1.0. 116 = 2 O.P.L R. (AlL. 292. 

Grove— Biz land— Right to trees — 


Muafi. 


The land of a grove not being land held for 
agricultural purposes oannot be the Sir land of 
the grove-holders, although it may have been 
reoorded at the last settlement as Sir. Where 
the land of grove was the Muafi of the grove 
holder he could have no Sir rights in respeot of 
It. ( Danerjee and Rafique , JJ.) BhaGWAN 
V . Peabe Lal. 42 All. 483 = 18 A L J. 870 = 
58 1.0. 620-2 U P. L.R. (All) 148. 

•Grove— Occupancy holding— Right of 


transfer. 

11 Where an oooupanoy tenant plants a grove 
on hi9 holding with the permission ol the 
Zemindar, it dees not change the nature of the 
holding from an ocoupancy tenanoy to a grove 
land and the tenant has no right to sell the 
trees planted nor oan the trees be sold in execu- 
tion of a deoree against him. (RtchardSi O.J. 
and Piggott, J.) DATA KlSHEN v. MOHAM- 
MAD WAZIB AHMED. 80 I 0. 683- 

18 A.L.J. 833. 

•Grove— Right ol tenant to transfer 


trees . 

An oooupanoy tenant planting a grove on hia 
holding has no right of transferring the trees. 
The trees cannot be sold privately or in execu- 
tion of a deoree against the tenant. 5 All 616 I 
10 All 159 ; 91 A. 997 ; 93 All. 911, RsL 

WAZIR4ME0 iTo.5S; 

Grcve— Righti ol grove-holder of 8ir 


land— Ejectment. 

Where the plH. Zemindar of a village allows 
the defendant to plant grove on Sir land and 
the Zemindar* right was sold but the grove 
existed, held, that the deft, grove-holder oould 
not be ejeoted at the inetanoe of the plfl. (Tud- 
ball, J.) Kanta Singh v. Pabmeshwar. 

26 LG. 784, 

Grove planted by proprietor— Status 

lost— Effect. 

A grove planted by a proprietor with the con- 
sent of the genoral body ol the proprietors in 
a village remains as his property even if he 
loses the etatue of proprietor subsequently. 
Rut it is doubtful whether he is a tenant under 
Agra Tenanoy Aot. (Piggott, J.) KHAN CHAND 
V. CHANDAN. 24 1,U * B1, 


Grove— Bolder— Rights of, 


In the absenoe of evidenoe that a particular 
nieoo of land was a grover when it was granted 
tent tree il it ie proved, that the grove existed 
from 1836, the presumption is that the trees 
were planted with the oonsent “I the Zaminr 

dars (Griffin and Ghamier, JJ.) HADI. 

HaSAN KHANtl. PATI RAM. 

38 All. 200= 19 I.O. 416 = 11 A L.J. 236. 
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Orove in a plot of land with permis » 

sion of the samindar. 

Lambardar planted a grove on a plot ot land 
with tbe permission ot the zamiudat and con- 
tinued io its enjoyment on payment of rent, 
held, that the grove could be transferred by 
landlord [Knox, J ). ISMAIL Khan v. MiTHU 
Lal. 11 1.0. 790 (2) =9 A L J. 483. 


— — Groui — Exproprielary holding— Right 

to cut trees. 

A. zemindar who had sold hie rights in cer- 
tain land over which he bad planted groves but 
beoame an exproprietary tenant in rospect ot 
the trees cannot out the trees without the con- 
sent ot the persons to whom he has sold hie 
rights. 9 A. 88 ; 80 A- 131 ; W. R. (1864) 367 ; 
Agra P. B. (1867) 119 : N. W. P. H. 0. R. 
(1666j 97 ; N. W. P. H. 0. R. (1897) 183, 
Rel. upon. (Knox, J.) Lacbman DA6 f. 
Mohan Slngb. 14 I. C. 882 = 9 A.L.J. 672. 

• Grove— Grove-holder— Position of— 

Transfer by. 

A grove-holder, who is given no right of 
transfer, Is a mete lioensee and only enjoys 
personal rights inoapable oi transfer. Il he 
transfers the grove, the landlord oan resume 
possession notwithstanding there is no provi- 
sion lor re-entry. (Lmdaap, J. C.) Jaqmo- 
hon v. Deputy Commissioneb, Pabtab- 
GABH. 61 1.0. 948 = 8 O.L.J. 124. 


Orove— Rights of grove-holder— Eject- 

went* 

A person who plants groves on property in 
whion he has no title oannot on ooster be given 
. atatua of a grove-holder, possession of groves 
going with the land on which they stand. 

( ™™ ai W Lal a * d L * U > A.J.Os.) Makund 
BlNQH v, KALE A 8INQH. 61 1 0. 858 = 

fl O.L.J. 704. 


' '-G™v—RU>hts of grove- holder — New 
fries Digging of ditch round grove. 

Once a grove-holder has obtained a right to 

“ rea *° r * h ® pur P° ao of planting 

“ that awa anV| t0 J a ’ h ° °“ D p,aDt nBW ,ree ® 
an . d ,ake 8aoh -otion with regard 

la ° oin P*“ble with ita existenoe 
aa grove land or is necessary in its interests 

it lot the purpose o! ita draining and protection 
Sflod i n oharao^r.siios as grove land. 

l S52ii£L. u r m ’■ T a L T?«- 

* 9 10. 46-1 O.P L.B, 17, 

Vol. Ill o, D.— 100 
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new trees when the grove began to lose its oha- 
raoter as auoh must be taken into aooount. 
The mere laot.thal a portion of the grove has 
become devoid of trees does not entitle the 
landholder to resume that portion of it, sinoe 
the land had been granted as a whole and the 
tenure must therefore, stand or fall in ita 
entirety. ( Kanhaiaya Lal, A.J.C.) HAK 
Bahai v. Dhanpal Singh. 82 I.G. 368= 

2 O.L J. 889. 


: 7 Groce— iJeaa Milkiyat — What if 

implies. 

. H Dder * ha oi fo°m0‘aDce3 of tbe case it was 
held that the expression Reza Milkiyat implied 
the recognition of a proprietary or nnder- 
propnetary right in the plot of land in respect 

?L«^?Jt bB r Re i Za Fin?* l!* ht waB Bunted. 

La1, A,,,0,) Kaubhankab V. 
8HBO DYAL. 20 1.0, 886=16 O.C. 178. 


-Grous— Posifion of grove-holder. 

The position of a grove holder in the present 
case was that of a licensee entitled to use, for 

‘wL PQ r e t 9 b la ,r d be,ongin « to ihe 

tor who was tbe lloeusor. (Piqqott J C and 
OHHEDAjf J C ^ 

LHHEDAN. 13 1.0 383 = 18 0.0.91, 


.. Cartai ° Stove-holdera mortgaged their trees 

S r Ksiaias 

a °y »*««• Held, that the talukda, 
oould not dispoasese the mortgagee foroiblv If 
he mortgagee is so dispossessed^ H&tM 

hV Matin™* 0 ”" po ? Maaion on tho groundfo! 

aO.OSRef P °~ n a , Dd d ' B PosseaBlon. 

»•*» 

Settlement Oiroular No. fig nt iqco u 

sms-Vm £££•££ 

meratS ,0 * a lo 08 period whether hs be a 
person jho olaiS^Via™ rights. ° f l 0*0 °iSl" 

t *£jKsyg-“- »■« ai r,To a \^ 

ttSSSlSK; 

”“ 00 ' “• *$*£8. iSf L SgTtoTS^. 
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LANDLORD AND TENANT— Herltability. 

it reDt-free in perpetuity but becomes an ordin- 
ary tenant. (Baillie, 8M.) RAM DAS v. 
MUHAMMED ABDUL HAQ 27 I.C. 94 = 

1 OL.J. 693. 


Heritability. 

Heritability- Deceased tenant's brother 

paying full rent— Acceptance by landlord . 

Though the landlord passes a lump receipt 
for the rent payable by a tenant for his oocu- 
panoy holding as well as for the occupanoy 
holdiog of his deoeased brother, 6uoh accept- 
ance does not amount to admission that the 
tenant has succeeded to his brother’s occu- 
pancy holding ( Porter , J.M.) BHOODA v 
MURARI LAL. 60 I C. 219 = 

2 U P L.R. IB R.) 83. 


Heritability— Presumption. 

A tenant who claims under a lease whioh 
doe9 not cootaiu the words ‘from generation 
to generation * has a heavy onus to disoharge 
ii he claims hereditary right and desoent of a 
tenancy from father to son and then son's 
widow is not enough to establish a heritable 
tenanoy. ( Richardson and Walmsley . JJ.) 
PRODYAT COOMER V . KB1SHNAMONI DASYA. 

40 1.0. 313 = 21 0 W.N. 809. 


Heritability— Indefinite term'— Lease 


for building and residential purposes , 

A lease for an indefinite term is not neces- 
sarily heritable. 3 M. I. A. 261 ; 4 M. I. A. 321, 
Poll. Bat it is open to a Court to hold from the 
oiroumstances of a particular case that the 
lease-hold interest was Intended to be heritable, 
6uch as, where there is lease for building and 
residential purposes and no intention to the 
oontrary ie indicated either in the terms of the 
Rrant or in the nature of the tenanoy. 370. 
377 Rel. ( Harrington and Mookerjee , JJ.) 
HARI LAL SlNGHA V ■ RUP MANJOBY BUB- 
m0 NI. 13 1.0. 137 = 17 Q.L.J. 439. 

Heritable tenure — Interest of non- 
occupancy raiyat —If heritable . 

When there is no custom to the oontrary, 
the interest of a non-occupaooy ratyat is 
horitable. (Mullick. J.) KALRD OABBI v. 
JANGL1 CHOUDHOBY. “J" j. 


Holding over. 

See also T. P. ACT. B. 116. 

- Holding over. 


■ ^ ^ 

Whote a tenant continues in possession with- 
out paying rent and without recognising title 

KUNDAN. ig22 Al , # 3l8i 

—Holding over— Notice to quit— Notice 

claiming damages /or use and occupation at 


LANDLORD AND TENANT— Holding over. 

Rs, 10 a day— Liability of tenant to pay- 
illness, if a ground of non liability. 

A tenant holding over, after notioe to quit 
has been served upon him and after a further 
notice claiming damages for use and oooupation 
at a certain rate, if the house is not vaoated 
within a specified time, is bonnd to pay the 
damages so claimed for the period of auoh 
occupation ; the fact of bis illness for some 
period does not aflect his liability in respect of 
the same. iKaramat Husain and Piggott, JJ.) 
8COTT V . JYOTIS SAROOP. 11 1.0. 270. 


Holding over — Tenant sub-letting pre- 
mises at higher rental and for a premium— 
Liability to account. 

The first defendant held over after notice was 
given to vacate the suit property which was let 
out to him by the plaintiff. He 6ub-let the 
premises aad in addition to the rent reoeived a 
premium of Rs. 250. In a suit by the landlord 
for mesne profits held, that he was entitled to 
a decree for the premium a3 well as the rent 
due. ( Macleoi , C.J. and Crump, J.) GULAM 
MOHl-UO DIN v. DAYABBAI. 

25 Bom L R 447 = 1923 Bom. 398. 


Holding over- New tenancy— Terms 

implied. 

When a tenant holds over after the expira- 
tion of the term of the previous tenanoy it is 
considered to be a new tenancy ooming into 
operation after the date of the expiry of the 
term of the previous tenanoy. ( Suhrawardy 
and Ohose , JJ.) UDOY CHANDRA BASU V. 
Mahomed ali bepari. 63 I.C. 389. 


Holding ever— Effect, 

Where an agricultural tenant holds over, 
hie tenanoy is renewed from year to year. 
{Chatter jea and Suhrawardy . JJ.) CHANDRA 
Nath Sabma Motayed v. sheikh imamdi. 

64 1 O. 118 = 34 O.L J. 369. 


* Holding over— Acceptance of rent by 

one of the co sharer landlords . 

A tenant holds over if there is acoeptaoce of 
rent (on the expiry of lease) by all the co- 
sharer landlords or if they othorwiso assent to 
the oontinuanoe of a tenanoy. If one of the 
oo-eharer landlords alone acoepta rent a new 
tenanoy is created only with respect to his 
share but not with respeot to tne shares of 
other co-sharer landlord?. •N. R • Chatter jee 
and Newbould, JJ.) MON MOHAN v. MAHO- 
MED HaTIM. 49 I Q. 243 = 29 O.L J. 473. 

Holding over- Duty to surrender pos - 

nu determination of leass . 


The lessee mu9t surrender possession ou the 
determination of the lease, or else he may be 
ejected without notice to quit unless the land- 
lord has allowed him expressly or impliedly to 
hold over. Mere continuance alone does not 
make him a tenant. ( Mookerjee and Roe, JJ.) 
PABAMANANDA SINGH v. &WOU 8INOH. 

37 I.C. 201=24 Q.L.J. 30# 
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LANDLORD AND TENANT— Holding over. 

• Holding over —Limitation— I jar a, 
Where a Mouza was giveu in ijara by a 
landlord to a tenant who excavated a tank and 
remained in possession thereof, on the expiry 
of the term in a suit by the landlord to get 
Kh:s possession or in the alternative for assess- 
ment. Held, (1) that the ijara was a good 
answer to the defendant’s plea of limitation : 
(2) that the tenant should be treated ae a 
raiyat holdiug at 6xed rates. (Jenkin s, C.J.. 
Mcokerjee and Beachcroft. JJ.) ALLABUDDIN 
V. BlBENDRA KlSHORE MANIKYA BAHADUR. 

27 1,0. 31 = 29 0 L J. 300. 


■ - Bolding over— Enforcement of— Wai- 
ved condition . 

A stipulation in Kabuliat whioh wa3 waived 
during the term of the tenancy oannot be en- 
forced during the period of bolding over. (Core 
and Mullick, JJ ) HALDHAR JHA v. 8HAH 
Mahaumad. 23 1.0. 880 = 22 Q.L J, 95. 

Holding over— Terms of— Stipulated 

period— Acceptance of rent at reduced rate lor 
some years— Effect of. 

A tenant holding on after his lease is over, 
does ao on the original terms oontained in the 
deed unless a new agreement is oome to between 
the parties; the mere faot that the rant has been 
received by the landlord for some years at a 
reduced rate does not bind the lesser to acoept 
that reduced rate always. J C.W.N. 47, Diet. ; 
28 C. 227 ; 2 C. W. N. 303 ; 16 W.R. 105 ; 
22 W.R. 31; 26 W.R. 294 ; 6 C.W.N. 599 ; 37 
C. 373, Pol. (Mocker jee and Carnduff , JJ.) 
BA1JNATH PROSAD a. RaOOUNATH RAI. 

14 1.0 817- 16 C.W.N. 596. 

r Holding ovtr—Chalgeni tenant hold- 

ing over— Effect — Mulgoui tenant when he 
becomes. 

When onoe a tenant commences as a ohalgoni 
annual tenant and then bolds over, applying 
the prinoiple of 8. 116 of the Transfer of Pro- 
petty Aot, he must be considered as a lessee 
from year to year and he can olaim title by 
prescription as mulQtni permanent tenant only 
from the date on whioh he seta up that title. 
(Sw/iapin Aiyar and Phillips . JJ.) Laxmi- 
PATHAYAU. RAMACHANDRA. 31 M L J. 3ll- 
(1916) 2 M.W.N. 133 = 33 1.0 421- 

20 M.L.T. 228. 


Holding over — What is. 

A tenant holding over or a tenant at snfler- 
enoa is a person who after his right to occu- 
pation under a lawful title iaatau end oonti- 
nues (having no title at all) in possession of the 
and without the agreement or disagreement of 

tha right 01 W«ion 

1UKABAM. 1923 Nag. 810. 

——•—HoWing over— Lease for life of lessor 
Ejectment— Jurisdiction of Civil Court * 

JS a J M “ a <“ «» «*• ol the lessor holds 
over after his death, he is a trespasser a ad oaa 


LANDLORD AND TENANT-Ijaradar. 

be ejeoted ia the Civil Court. (S'.uirt and 
Kanhaiya Lai, A J Ci,) DEPUTY COMMIS- 
SIONEB, PABTAB GABH t). KlSBAN DAYAL. 

49 I C. 80 = 5 O.L J. 734. 

Homestead. 

Homestead— Transfer of. 

Prior to the passing of the Transfer of p ro - 
pery Aot, tenancies from ye.r to year of home- 
stead lauds wero untransferable. 21 C. 666 Rnf 
to 32 C. 1023 ; 36 IC. 126 ; 33 I.C. 595 .Foil', 
(Cliatietjee and Newbould, JJ.) Rajunada 
SUNDARI :JIaNDAL v SBYAUA KANTA. 

37 I C, 939. 

Ijaradar. 

Ijaradar— Tenure- holder. 

word ‘vara' has no settled moaning 
whioh would make its use inoonsietent with 
the interest of a tenure-holder. The usual 
meaoins of * ijara ' is a lease for a term. 

Bbejaij asbi Rudba Pal™. 

Rabat Chandba Rudba Pal. 53 1 0.543. 
—Ijaradar— Raiyats settled by. 

A raiyat settled even by a trespasser acquires 
Dou ocoupanoy rights and oinoot be ejeoted. 
8o also is a case with ono settled by ijaradar < 
even after the extinction ol .Ve^ard 
(Slurafuddm and Coxe. JJ.) HaNij Mandat, 
v. BABODA KlSOBE ACHABYA. 16 I.Q, 419, 

including \he man lanil-Cl^m iTuna^cyin 

ssasj. a,;,s "“ r 

The defendant got Ijara of a mauea inolnd. 
mg the man lauds from 1291 to long 

u ma ‘ Q0d iD from ia?7 

nn?n/ ‘'| hll k 0 r ,n0lllet Ijara f rom jg 0 g t 
1313 and a fresh Ijara (tom 1314 to 1323 The 

plaintiS was lessee of the entire mauea 
brought a suit in ejeotment against the j 
ant. The Utter did not give up d ' 

over the man lands in %ii£ he Z 0 J°° 
tenauoy and olaimod a notioo to ouit h»f * 
ejeotment : flefd, (i) that ’dif-S ! 
oould not olaim any sort of Cenanov in th ’ ndanl 
lands and on the expiry of his Watt 

not entitled to retain possession tb em T 
having neither an oooupanoy nor h 

anoy rights therein ; and (2) that no nniJ P 
was required belore the suit fer biVm™ , tloB 
brought, Tho man lands wo « ®h.H WM 
remuneration for the collection of rents th^n 
the period of the Ijara expired and eo ^ 
Ijaradar wag bound lo deliver ui> th 

the subjects oltho Ijara not onU the 
held by the tenants but also tho L i 
(Could and Ma-pherson, jj ) nJ r “ ds - 
Ohaudhbi f. Sbiaiatya ChaL 0H ? GU 
Deb ya. 2P.L,T.7?7 = f4 lc M 6 °g5 I 


-Ijaradar- Settlement of , enanlt 

k iht of ccRur\(i*u**i * ^ tants 


on 


»»io r. 

land— Right of occupancy , 

An ijaradar oan induct a 

land " , “° h '■ “» « W, VaVV.‘t 
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LANDLORD AND TENANT — Improve- 

mente. 

from idv stipulations in the document of title 
preventing him from so doing. In the absence 
of such stipulations and when the persons 
inducted are settled raiyats of the village in 
which the iand i3 situated, they acquire an 
occupauoy right m the lands. ( Miller , C.J. 
and Foster. J.) bHEO BALAK SINGH V. 
RADHEY SINGH. 52 1.0 501. 

Improvements. 

Improvements— Compensation for. 

A tenant is ordinarily not entitled to com- 
pensation for improvement or structure on 
land. He should take it away al the expiry 
of the term or it becomes landlord s property. 
(AJocieod, O.J. and Beaton. J.) RAMACHANDRA 
V. VISHNU. 22 Bom. L R 943 = 58 I C. 828 = 

41 B. 950 

- — Improvements — Tank dug by a tenant. 

Where in contravention of the terms of the 
lease, the tonant digs a tank, without the land- 
lord’s permission, the landlord can claim com- 
pensation, but the amount to be awarded as 
damages should be merely nominal if the tank 
is beneficial to the inhabitants. (N.R. Chatter ji 
and Ntwbould , J J. ) Krishna Das Ray v. 
Mohendra Chandra 8il. 62 I Q. 779 = 

23 C.W.N. 930. 

Improveinents— Right of a ttnant to 

remove buildings. 

The right of a tenant to remove buildings, if 
he has not removed them before the termina- 
tion of his tenanoy ie an equitable one and is 
to be determined according to the oustoms and 
usages of the oountry. [Fletcher and Chatter jee. 
33.) KANAI JALAN v. RAS1K Lad 9ADHU 
KHAN. 28 I 0. 762 = 19 C.W.N. 811. 

Improvements— Compensation— Decree 

lor ejectment . 

In executing a decree for ejeotment of the 
tenant from land on wbiob the latter has built 
a struoture, the landlord is bound to pay the 
value, of the materials which is not the same 
thing as the value of improvements, f Leslie 
Jones , J.) Locba Ram v. Jindwadda 
KHAN. 96 P.W.R. 1916 = 85 1 0. 285 = 

141 P.L.R. 1916. 

Improvement s — Tenant's claim lor 

compensation— If allowable. 

A tenant on ejeotment is not entitled to any 
compensation for materials of the structures 
UDiess the lease was a permanent one or the 
lessee was encouraged by the landlord’s 
acquiescence. The distinction between care- 
lessness and acquiescence must be kept in mind. 
[Chtvis and Le Rossignol . J J.) KlSHEN 8INGH 
V. CHURCH MISSIONARY TRUST ASSOCIATION. 

26 I.Q. 938. 

Improvements — Compensation for — 

Custom of South Canar a 

Under the Customary Law of South Oanara a 
tenant is entitled to the value of improvements 


LANDLORD AND TENANT-Merger. 

eftected by him on ejeotment by the landlord. 

24 M.L.J. 397. followed. [Ayling and Coutts- 
Trotter . J J. > RAMAPPA V. ABDULLA BEaRI. 

69 1 0 282 = 41 M.L.J. 127. 

Improvements— Effect ot— Estoppel, 

The conduct of landlord who allows a tenant 
to erect a permanent structure might estop him 
in three ways in favour of the tenant. It might 
estop the landlord frem denying that the tenant 
has a permanent right ot occupanoy or from 
evicting the tenant without paying him com- . 
peusaticn or from denying the tenant’s right to 
remove the superstructure. (Sadasiffl Iyer and 
Napier , J J.) PERUMAL GRAMANY v. Maha- - 
mad Kasim Sahib. 28 1.0. 840. • 

Improvements — Compnisation— Ten- 
ant believing lease to be permanent. 

A tenant who was induced to believe by the 
landlord's ccDduct that his lease was perma- 
nent is entitled to compensation for improve- 
ments when evicted. [Ayling and Tyabji . JJ.) 
GOPALA KRISHNA * V. 6UKIBTHA THEEN- 
THABA. 24 1.0. 700. ; 

Improvements— Well sunk by tenant 

without landlord's consent— If landlord entit- 
led to sue for mandatory injunction. 

A suit for a mandatory injunction to restrain 
a tenant from constructing a well upon the 
landlord's land is not maintainable by the 
landlord merely on the ground that the tenant 
did not get his consent but the landlord muet 
prove some special damage to himself which 
could not be compensated for by money. The 
construotion of a well by a tenant should bo 
held prima facie to be beneficial until the con- 
trary is proved and 6uch an aot cannot be 
considered as destructive, injurious or one 
amounting to the use for a purpose other than 
that for whioh it was intended, (Foans, J.G. 
and Piggott , A.J.C.) RAGHUNANDAN 8INGH 
v. JARAO. 18 1.0. 684 = 15 O C. 170. 

Improvements — Compensation — Es- 
toppel. 

Even though a landlord allows bis tenant to 
build on fais laud and allows the sale of the 
building and recognizes the purohase as tenant, 
yet it does not give the tenant any right of 
occupation and does not act as estoppel and 
the landlord not liable for compensation at 
the time of ejecting the tenant. (Fox, C.J. 
and Twomey, J ) MOOLA Mahomad v. 
EBRAHIM. 9 Bur. L T. 101 = 33 1.0. 733 = 

8 L.B.R. 433. 

Land Acquisition. 

See Land acquisition act— apportion- 
ment. 

Merger. 

See also, MERGER. 

■r— Merger— Mukarrati lease— Patni lease 
—Granted to different members— Intention. {> 
There is no merger in oase of a mukarrarf 0 
lease granted to some members of a joint 
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LANDLORD AND TENANT— Merger. 

family and a patni lease of tbe same land 
granted to some other members of tbe 3ame 
family if it appears from the document and 
acoountg that the two are kept alive. Merger 
is not a thing which occur* ipso jure upon the 
acquisition of what for the sake of a just 
generalisation, may be called the superior with 
-the inferior right. There may be many ressone 
— conveyencing reasons. — reasons arising cut 
of the object of the acquisition of the 
one right being merely for a temporary 
purpose, family reasons and others in the 
course of which, tbe expedieccy of avoiding the 
coalesoeooo of interest aca preserving the 
separation of title may bo apparent. Io short 
the question to bo settled in tbe application of 
the dootrine is, was such a coalescence of right 
me t aot to be accomplished as to extinguish that 
separation of title which the records contain. 
( Vicoum Cave . Lord Shaw and Ameer Ali), 
DULH1N LACHHANTEALI KUMRI v BODH* 
NATH Tiwari. (1922) M.W.N. 58 = 

. IS L W. 343 = 30 M L T. 216 «= 
25 C.W.N. 568 = 3 P.L.T. 383 = 
4 U.P.L.R. (P.C.) 42 = 1822 P.C. 279 (P.C ). 

— Merger — A/inrs and mtnerafs grants — 
Makurrari leaee zemindar if entitled to 
minerals. 

Tbogranteoor lessee under a Makurrari lease 
from a zimiodar is not ontitled to minerals 
unless expressly conveyed though tbe tenure 
may be permanent heritable and transferable. 
(Lord Shaw.) Girdhari BIngHv. MEGHLAL 
PANDE. 45 Cal. 87-22 M L.T 388 = 

44 I. A. 246 20 Bom. L R 64 = 
18 AL J. 851=33 MLJ 687 = 

3 Pftfc. L.W. 169 = 26 O.L J. 884 = 
22 C.W.N. 201 = (1917) M.W.N. 232 = 
42 LO 631=7 L.W. 90 (P.0.) 

[On appeal from 31 Cal. 358 1 


7~ Merger— Superior and subordinate 

interest, 

Io owes uoafieoted by tbe provisions of tbe 
T.P. Act and the B T. Act the union of a 
superior and a subordinate interest does not. by 
operation of law, necessarily merge the sub- 
ordinate in the superior interest. But the 
oondnot of tbe party concerned, may show lhat 

*, e - ? ,daot , “*“ d *°. k80 P the »"° intereets 
- a ® JP®*!" 11 * d,9 ‘ inot n«bts. 35 W.R, 
• 11 W.R. 486; 18 O.W N 

SiebcroM 0, r°' R, £* (Afoofc «n>e and 

RAM Bi shbn Dutt v. 
Habipada Mdkbrjee. 23 O.W N. 830- 

BI I 0. 389 = 29 O.L. J. 487. 


beJ n h lS 8 .l!* h f°°‘ tiDe 01 a merger has never 
?. - app, , y 10 land tenures In India in 

merneS in?nnit £ #oM,n 6 wh8thflt there is a 
mergor in equity, what must be first looked at 

is the intention of the parties and if that be not 

expressed then the Court looks to the benefit !f 


LANDLORD AND TENANT-Mines and 
mineral!. 

tbe person in whom the interests coalesce. 10 
C 1035 (P.C.), Rtf. IChatterjee and 

l VabnesUy, JJ.j Amatoo v. Bbeikh MCJESAO 
all 28 IX 314 = 19 C.W.N. 435. 


Merger — Proprietor in pcssesiicn of 

Nij Jcte lands. 

2\~ij Jole rights are not subordinate to prop- 
riety rights and so no merger can take place 
where beth interests are vested in one and the 
same person. (Ahoktrjee and Beachcroft , J J.) 
Ehojaeban Das adhikari v . Bhagabati 
DASI. 17 1.0. 491 = 18 O.L J. 48. 

Merger — Rent-decree — Subsequent 

mmeydecree— Purchase of tenure by landlord 
m execution sale— Execution of nnt-dicne. 

A landlord obtained a decree against hia 
tenant for rent in 1904 and for money in 1906. 
In execution c l the second decree, ho attached 
the tenure and it was proclaimed at the sale 
that the tenure in question was subject to a 
judgment-debt under tbe deoree of 1904. The 
decree-holder purobased the tenure. Held, 
that judgment-debt in reppect of the rent-decree 
must be deemed to have been extinguished and 
that the landlord could not execute the decree 
In this case, however tbe decree-holders them- 
selves are tbe execution purchaeern and they 
cannot bo permitted to exeoute the decree. 
[Mocker jee and Beachcroft. JJ.) Sailoja 
Prasad Cbatterjee v. Gyani Das 

16 IX. 355=18 C L J. 29. 


yr— —Merger- Gtove-holder acquiring share 
m ullage— Grove not an incident of legal 
proprietorship cf the land . 

A grove held by the proprietor of a fractional 
share m the village long before he beoame 
proprietor of that fractional share is not neces- 
sarily a legal inoident of bis proprietorship of 
the land ol tbe village and does not tpao facto 
pass with the sale of the fraotiooat share to the 
purchaser. IKanhaiya, Lai, A J.D.) GULAB 
BAI v. KAZIM Ali. 21 O C. 363 =» 

*81.0. 781-6 6 L.J. 99. 


-Merger— Under-proprietor — JcowW- 
firm of proprietary right. 3 

Wbon the same persou happens to have 
under proprietary or heritable untransferable 
rights and acquires a proprietary share in the 
same village, and wheu a partition takes place, 
po adjudication in the course of thase proceed- 
ing or any entry in any Kura will be held to 
deoide the question of bis status as under- 
propriator or permanent lessee, whioh must bs 
setiled by law in the ueual way. His status as 
under proprietor or lessee is entirely apart from 
his status aa proprietor and there is no merger. 
I Holms, 8 M. nnd Campbell. J.M) Umbd Ali 
u. anwar Hussain. 24 10. 733- 

3 O.L J. 233. 

Mine, and Mineral,. 

See aha Minus and Minebals. 
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LANDLORD AND TENANT— Hines and 
minerals. 

-.Mines and minerals— Right of zemin- 
dar to. 

Where a tenure holder or grantee from 
zemindar olaims minerals under the lands 
granted, the burden oi proof is on the grantee 
to prove an excess grant of minerals from 
zemindar or by Government. Otherwise miner- 
als will not pas9 to the grantee. Where there 
is a permanent and heritable tenure by the 
zemindar at fixed rent or rent free, the grantee 
is not entitled to the minerals underneath the 
soil in the absence of express evidence of grant 
of minerals also. The grantee of a permanent 
&nd heritable tenure at fixed rent or rent free 
from a zemindar is not entitled to the subjacent 
minerals in the absence of express grant of the 
same. ( Sir John Edge.) RAGHUNATH ROY 
v. Raja of Jheria. 46 Cal. 188- 

17 A L J. 597 = 36 M.L.J. 660 = 

1 U.P.L R. (PC.) 43 = 23 O.W N. 914 = 
23 M.L T. 76 = 30 O.L.J. 160 = 
21 Boro. L R. 898 = 50 I 0. 849 = 
10 L.W. 347 (P.0.1. 
[Also 28 IC. 811 = 19 C.WN. 375 ] 

• ■ Mines and minerals — Grant — 

A lokurrari lease— Zemindar if entitled to 
minerals. 

The gnnteo or lessee under a Mokurari 
lease from a Zemindar is not entitled to miner- 
als unlesB expressly convrycd though the tenure 
may be permanent, heritable and transferable. 
[Lord Shaw.) GlRDHABI 8INGH V. MEGH 
Lal Pande. 41 Cal. 87 = 22 M.L.T. 388 = 
15 A.L.J. 861 = 33 M.L J. 687 = 

3 Pat L.W. 169 = 26 O.L J. 584 = 
(1917) M W N. 232 = 7 L.W. 90 = 
20 Boro. L.R. 64 = 44 I.A. 246 = 
42 I.G 631 = 21 O W N. 201 (P.C.). 

[On appeal from 84 Gal. 338]. 

Mines and minerals— Digioari tenure 

Lands not separately settled . 

The Zemindar is entitled to minerals *in the 
absenoe of a grant thereof mide by him to a 
digwar (t.c.) a permanent tenure holder. A 
Digwar is not entitled to minerals in the 
ands granted to him unless express grant is 
proved. The Zemindar is alone entitled and 
in a suit by him tor declaration of bis right to 
minerals, Gcvernmont is not a necessary nor a 
proper party as the Govt, does not claim them 
UDder permanently settled estates. (Lord 
Macnaughten). DURGA PRASAD 81NGH v. 
BROJO Nath. 36 Cal. 696 = 39 I.A. 133 = 
16 C.W N. 482 = (19I2) M.W.N. 423 = 
11 M L.T. 837 = 9 A.L J. 462 = 
15 O.L.J. 461 = 14 Boro. L R. 445 = 
15 I 0. 219 = 23 M.L J. 26 (P C.). 

— Mines and minerals— Grant- Khor - 

post— 2/ passes right in sub soil, 

A khor post grant for the maintenance of the 
junior member of too family does not carry 
with it the right to the sub-soil. [Chilly and 
Teunon, JJ.) Jagannath Marwari v ■ GlRl- 
DHABl SINGHa. 29 I C. 429 = 19 C.W N. 102. 


LANDLORD AND TENANT— Mlnei and 
minerals. 

Mines and minerals— Grant for main- 
tenance— if passes mines. 

A grantee of lands for life for maintenance 
is not entitled to worfc the mines beneath. 
[Mookerjee and Btachcrolt , JJ.) CHRISTIAN 
v . Tekaitni Nabb\da Koeri. 

20 O.L.J. 527 = 27 I.G. 471 = 19 C.W.N. 796* 


Mines and minerals— Lease— Right of 

lessee— In- stroke and out-stroke. 

The right of in9troke is the right of convey- 
ing minerals leased to the surface through a pit 
or shaft in anadjoining mine. It is the converse 
right to that of out-stroke, wbioh is the right of 
conveying minerals frem an adjoining mine to 
the surface, through a pit or shaft in the 
mine leased. A lessee is prima facie entitled 
to work by in-streke but not by out-6troke# 
Prima facie the owner of the surface has a 
right of support. Tbe lessee is not entitled to 
work the mioe so as to cause a subsidence and 
an injunction will be granted if the Court is 
satisfied that the injury is imminent or where 
the lessee olaims to do acts whioh must inevit- 
ably cause subsidence. [Mookerjee and Beach - 
cro/f, JJ.) RAMJAS AGHARWALA V. BROJO- 
MOHAN 6INGH. 20 C.L J.638 = 

27 I 0. 214 = 19 C.W N. 887. 


Mines and minerals— Nimak Sayar 

Mehal— Right of grantee— Zemindar. 

Where at tbe permanent settlement the 
Zemindari was settled with the doft. and the 
Nimak Siyar Mebal with the plfl. Held, that 
the plfl. was entitled to dig for salt petre in the 
land but so as to cause as little inconvenienoe 
as possible to the delis, as owner of tbe village. 
The plfl. was not me:6ly entitled to oolleot 
revenue if salt-petre was manufactured, 
[Jenkins. C.J. and Mookerjee , J.) GOPAL 
Chand v. Janki Kuar. 

41 Cal. 286 =18 C.L J. 151 = 20 1.0. 650 = 

17 C.W N. 1198. 


Mines and minerals — Permanent 


ssee. 

The underground mineral rights bolong to 
to landlord »Dd not to a permanent teoure- 
older unless so provided by tbe leaee. [Coze 
nd Teunon , JJ.) JYOTI PROSAD 8INGH r. 


achjpur Coal CO. 


38 Oal. 843- 


4« nil 4R2=»16 G.W.N. 241 


Mines and minerals*— Lease— Breach 

of covenant- Provision that lessee should work 
mines in a workmanlike manntr. 

Where a lease of mines provided that the 
lessee should work the mrocs continuously 
without voluntary intermission and in a skilful 
and workman-like manner .held, that the burden 
of showing that the lessee has uot worked as 
aforesaid lies on the lessor. A proper and 
workman-like manner does not meau the beat 
possible mode of working, but if means a man- 
ner which shall not be simply an attempt to get 
out of the earth as much mineral as oan be got 
out regardless [ol aDy ordinary or workman- 
like and proceeding, aod tbe mere fact that a 
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LANDLORD AND TENANT — Minei and 
mineral*. 

sufficient quantity of mineral is not produoed 
is not sufficient to ehow that tbe mine was not 
so worked. (JPailt*. O.J. and Seshaqiri , Aiyar , 
J.) ANSUB 8UBBA NA1DU V SECRETARY CF 

State for India. 41 1 0 770 = 

(1917) M.W.N. 794. 

Mines and minerals— Patnidar— No 

right to. 

A patni though heritable and alienable does 
not vest the sub aoi) rights io the grantee in the 
absence ot an express declaration to that effect 
by the grantor, ijtcala Prasad and Adami, J J ) 
Bam Lal Kaviraj v Mababaj Eumab 

1 Pat. L.T. 474 = 8 P L.J. 668 = 
87 1.0. 766= (1921) Pat. 49. 

Mines and minerals— Grant— Tenure 

of land , if passes minerals . 

The mineral does not pass to the grantee of 
tenure of land unless clearly mentioned in the 
terms of the grant. Leases purporting to grant 
sub-soil rignts will not give a title by adverse 
possession for which actual working must be 
established. {Miller, C.J, and Coutis . J.) 
KUMAR PBRMATHA NATH V. MEIK. 

8 P.L J. 273 = 1 P.L T. 760 = 
86 1.0. 181 = 11920) Fat. 146. 

Alines and minerals — Mokhurrari 

lease — Whether such lease conveys sub soil 
mineral rights unless expressly conveyed • 

When under the terms of a Mokhurari lease, 
tho lessee was entitled to enjoy the land from 
generation to generation with power of gift or 
sale, without any express grant of sub soil 
rights. Held tbe lessee is entitled to the sur- 
face rights only and not to the minerals under- 
neath. 84 0. 868, diet ; 87 0. 728 ; 39 0. G96, 
Foil. (Bob and J wala Prasad , JJ.) Raj 
KUMAR TANAKUR RaNJITNABAIN SlNQH v . 
MOTILAL Marwari. 42 1.0. 808 = 

(1917) Pal. 24. 

[AUo 47 Oal 96-80 1 0. 849. (P.0.) 
45 Oal. 87-42 1.0. 651 (P.C ) 
4» Cal. 685-40 1.0, 139 (P 0.1 
39 Cal. 698 = 18 1.0. 219 (P.G.)3 


Nature of Tenancy. 

— - — Nature of tenancy— Pattah— Meaninq 
ot— Jungle clearing grant— Landlord, power of 
to enhance rent— Biabuoprit birt and Bankati 
oirt. 


The term pattah comprehends all tenures 
and subordinate interests from a permanent 
moHurarri to a yearly lease. Where a pattah 
granted tor clearing the jungle, making the 
,0 J on * l J rt,0 ». •*«•. and the 6<rt holder 
l °t e ?J° 7 1 ,ree ,ot 8 ot 6 y 0 “« and tbere- 

Talooa 4 Baw * a,i Prevalent in 

* be Taluqdat oonld not 
amend or assess the rent arbitrarily at abort 
intervals and that the assessment muet 
be in aooordanoa with the rate prevalent 


LANDLORD AND TENANT — Nature of 
teoanoy. 

in the Taluq*. Meaning of Bishunprit birt 
Bankati birt , eto., disoussed lAfr. Ameer 
Ali.) MAHAMMAD ABDUL HASAN KHAN tJ. 
LACBMI NABAIN. 48 All. 835 = 24 0.0. 123 = 
(1921) M.W.N. 339 = 8 0 L J. 294 = 
29 M L.T. 373-48 LA. 267 = 
63 I.G. 694 = 20 G.W.N. 249 (P.O ). 

Nature of tenancy— Terms of contract 

— To 6a determined by long user and possession 
— Right of tenant to build on land. 

Long user and possession may be goad evid- 
ence of what tbe terms of tho grant were. 
These term9 tbe tenant cannot overstep. A 
tenant has no right to build on land which has 
been given to him for other purpose. iTudbaH 
and Qulaiman, JJ.) Euddhu v. Banwabi 
Lal. 87 1C. 689 = 2 UP.L.R. (A.) 339. 

Nature of tenancy— Squatter cultiva • 

ting land— Bis possession , if adverse possession . 

Mere cultivating possession, which does not 
necessarily imply any olaim to proprietary 
right ie not adverse possession against the 
landlord. A squatter’s possession of patti land 
is consistent with a olaim to bo a tenant or a 
proprietor on the faot of his being a mere 
squatter. A squatter is not to be allowed the 
benefit ot the maxim that possession is Prima 
Facie adverse. A mere equatteror intruder who 
does not set up any olaim of right oannot plead 
adverse possession. (Holms, B.M.) BHAGWAN 
Din V . 8HANKAR PRASAD. 39 l.C. 520 = 

14 A.LJ. 8 vRev.). 

Nature of tenancy -Status of tinant— 

Clause entitling — Landlord to realise rent 
summarily . 

Where the tenanoy ot tho plaintiffs was un- 
questionably a raiyat’a teoanoy, the status of 
the plaintiffs oould not be elevated because a 
condition was annexed to the lease whioh 
entitled the landlord to realise rent by sum- 
mary process. [Mcoktrjee and Chottner , JJ.) 
PUBNA CHANDRA DaS V . A LI MAHOMBD. 

37 G L.J..848 = 1924 Gal. 890. 

Nature of tenancy— Rent in perpetuity 

Status of tenant. 

A tenant whose rent is fixed in perpetuity is 
raxyat holding fixed rates. [ChaUerjee and 
Panton JJ.) 8ATI6H CHANDRA Ghosb p. 
Uprndranath Hazba. 63 1.0. 892. 

Nature of tenancy— Heirs of tenant— 

Son paying rent does not create a new tenancy . 

Though the son of a tenant inherits a ten- 
anoy from tho father and pays rent to the 
landlord and the eon inherits it before the 
paesing of the Transfer of Property Aot, no new 
tenanoy is oreated. (N. R. Chatter jee and 
Pearson, JJ.) JYOTI PbOSaD OHATTBRJI V. 
DaBarATH GHOBH. 63 1.0. 109. 

Nature of tenancy — Reservation of 

yearly rent . 

The reservation ot an yearly rent in a lease 
is only- a presumption and not a oonoluaite 
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tenancy. 

proof that the tenancy is a yearly one. 
IChatterju 1 and Panton, JJ.) 8ari 8arda- 
MAYI DEVI v. 8ailabala DaBI. 39 I.C. 788. 

Nature of tenancy— Presumption. 

Annual payment of rent does not necessarily 
imply a tenancy from year to year. Nature of 
the holding should be taken into consideration. 
[Chaudliuri and Ghose , JJ.) JOGENDBA 
Chandra Kar v. Shyam Bundak Das. 

37 I.C. 798. 

Nature of tenancy— Extent of lands — 

Onus. 

Where a landlord sued to recover rent under 
the terms of a Kabuliyat exeouted by the 
tenant the burden was not on the plfi. to prove 
the inception of the tenancy and to establish 
to the satisfaction of the Court the quantity of 
land and the rent payable by the deft, at 
the time, 5 C.L.J. 538, diet. ( Mookerjee and 
Carnduff , JJ.) A. Whyte v. Bhairab Maji. 

83 I.C. 872 = 30 O.L J. 121. 

Nature of tenancy— Raiyat at fixed 

rates— Pleading — Proof. 

A person pleading the status of Raiyat at 
fixed rates, may, if that claim is disallowed, 
fall back upon and establish the lower status 
of an ocoupanoy tenant. (Carnduf) and Chap • 
man, JJ.) Ichhamojee Debee v. Krishna 
Kameni Debee. 18 C.L.J. 338 = 18 I.C. 377- 

18 C.W.N. 838. 

Nature of tenancy— Yearly tenant- 

Assertion of permanent tenancy . 

Tenants originally let on yearly tenanoy 
oannot beoome permanent tenants by mere 
length of oooupation ooupled with assertions 
of permanent oooupancy right. (Krishnan and 
Odgers , JJ.) PONNALAGU KONAN V. 8INNIAH. 

70 1 0. 27 = (1921) M.W.N. 719. 

Nature of tenancy— Change of terms . 

The fact that a prior suit by the owner for 
use and oooupation was compromised by the 
plfi. accepting a certain amount from the deft, 
should not alter the previous relation of per- 
missive oooupation and create a legal tenan cy 
between the parties. 7 M. SOl.dist (Qundara 
Aiyer. J.) In re Kaya Ramakbisbnayya. 

13 I.C. 432. 

Nature of tenancy— Occupation of land 

in lieu of services to be rendered to grantor. 

Where in an action in ejeotment plaintiff 
alleged that defendant’s ancestors were let into 
holding by plfl's. ancestors on condition of their 
doing service to the'grantors held (l) that it 
was inoumbent on the plaintifi to prove that 
rervioes were due to his family as a condition 
of the oooupation of the land by the defend- 
ant’s family. ( Abdul Rahim and Sundara 
Aiyar , JJ.) 8AMINATHA V. MABIMUTHU- 

14 1.0. 689. 
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tenancy. 

Nature of] tenancy— Absence of con- 
tract. 

When the relations between the ryot and 
the Zemindar are not the offspring of oontract, 
the law would imply a contraot in favour of 
the continuance of the states quo in the absence 
of preof to the contrary. ( Boddam and San - 
karan Nair , JJ.) NAGU CHETTY v. BHAS- 
KARA. (1911) 1 M W N. 6 = 9 I.C 41 = 

9 ML T. 191. 

Nature of tenancy— Muafi Khiirati— 

Different kinds of tenancy. 

A Muafi Khairati tenant may be exempted 
from paying rent for services to be rendered to 
the Malguzar or for servioes to be rendered to 
the village. The distinction between the two 
classes is clear. A man may be entitled to 
hold certain land tree of rent as long as he per- 
forms certain services, both tenure and exemp- 
tion beiDg dependent on theiservioes aDd ending 
with them. This is one class. If the other 
persons are entitled to hold land a6 tenants 
with an added condition that they shall pay no 
rent so long as they perform oertain services, 
the exemption but not the tenure beiDg depen- 
dent on the eervioe6 and ending with them. 

( Hallifax , A J C.) BED PRASAD V KANGALU. 

1928 Nag. 163. 

Nature of tenancy — Contract of — 

Inference. 

A contraot of tenanoy may like any other 
contraot, be either express or implied from tho 
coDduot of the parties. ( 8tanyon , A.J.O.) 
RATNOO v. NABIDAD KBAN. 46 I.C. 909. 

Nature of tenancy— Fractional share 

—Not defined by metes and bounds . 

Under the O.P. Teuanoy Aot there can be 
no tenanoy in respect of a fractional share of a 
field or fields not defined by metes and bounds. 
(Batten, A.J.C.) Sumera v. Pbemchand. 

44 1.0. 845-14 N.L.R.62. 

Nature of tenancy — Rafa Tankidar— 

Tenant. 

The status of Rafa Tankidar is (hat of an 
ordinary tenant. Transfer of (And from an 
estate to a temple does not affeot the status 
cf the tankidar. (Coutts and Das. JJ.) HARA- 
YAN PATNAIOK V. RAGHUNATH PATNAICK. 

47 1. C. 228-8 P L.J. 294. 

Nature of tenancy lease — Whether sub- 
lease conveys sub soil ynineral rights unless ex • 
pressly conveyed. 

When under the terms of a Makurrari 
lease, the lessee was entitled to enjoy the 
land from generation to generation with 
power of gift or sale, without any express 
grant of sub-soil rights. Held the lessee is 
entitled to surfaoe rights only and not to 
the minerals underneath. 84 0. 858, diet* 
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LANDLORD AND TENANT-Non-transfer- 
able Holding. 

87 E. 729 ; 39 E. 696 Foil. (Roe and Jwala 
Prasad, JJ.) RAJAKUMAB TANEUB RAV- 
Y1TNABAYAN MEG. U. NOTBAL MAKWABI. 

42 I.C. 808 = 1917 Pat. 24. 

[also 47 Oil. 93 = 50 I C. 839 P.0.= 
45 Cal. 87 = 42 1.0. 831 (P.C.i 44 Oal 583 = 

40 I.C 139 (P C.) = 
15 1 0 219 = 39 Oal. 696 (P.O.)] 


Non- transferable holdlog. 

See also OCCUPANCY HOLDING. 


Non- transferable holding— Bale of 

materials oj house by Unant— Purchaser su6se- 
quently becoming co- sharer— Right of residence. 

A purohaser of a house from a tenant is 
entitled to sell only the mateiiala thereof. 
Though he subsequently acquiree the interest 
in the site of some co-sharers he does not there- 
by get a right of resideooe in the house, as 
against ether eo-sharero [Rafique, J.) Bhiku- 
mal v. Maktul Singh. 38 I o. 871. 


Non-transferable holding— Sale 

O . . _ r— ■ • ■ - 


house-Mousa Sera Hakim— House non-trans 
ferable except with consent of landlord— Trans 
ter without consent— Vendee's right . 

The vendee from the ooonpier of a boose ii 
fiorfti Hakim, who cannot transfer the aami 
without the landord’s consent, gets onJy t 
right to the materials of the house. tRafique 
J.) NATHUBAM V. LAK8HMINABAIN. 

22 I.C. 891 


LANDLORD AND TENANT -Non-transfer- 
able Holding. 

what the pceoise authority of bis ageofe is. 15 
C.W.N. 958 Foil. IN. R. Chatter jee ajid 
Panton , JJ.) Mahan MOHAN SAHA v. 
PBYANATH DUTTA. 64 I.C 362. 

Non- transfer able holdiug— Transfer— 

Ejectments 

Where on a transfer of part of a non- 
traDsferable holding, one of the original tenants 
is in possession of a part, the landlord cannot 
sue the transferee for possession. (Teunon and 
Chaudhuri , JJ.) MEHDIALl KHAN PaNEE r. 
Basibuddin CBOWDHURY. 37 I.C. 956. 

Non transferable holding— Cannot be 

sold in execution. 

An oocupanoy holding or any part of it could 
not be sold in execution of a deoree for money 
obtained against the raiyat when the raiyat 
objected even if the land lord givos Hi s consent 
to the sale. (Chilty ani Walmsle u, JJ ) 
Bipin Chandra Barua v. Jaoat ohandra 
Nath. 61 I.C 962. 

■ Non^transftrable holding— I\aiaii rai- 
yat — Attachment, 

Kaimi raiyati does not necessarily impdrt 
fiiity of rent and snoh a holding is i ot trans* 
ferable and oannot be attached in execution of a 
deoree lor money. ( N.R . Chalterjee and Duval , 
JJ#) anand Chandra Pal v. asbab Boanu, 

31 1.G. 832. 

~ — — Non-lransferable holding— domstead 
— Onus . 


~~^ Non lra **f*r<*bU holding- Rhoti ten- 
ancy— Transfer— Khoti permission . 

w ifh n nt h0 ih-‘ 0aaQ ? y , oaanok be 

™“° u * h ® P® rmi98l0 “ 0 1 the Khot who is 

! BU ? h a ‘ r * na< «- re-enter without 
thn ' ty v T ,mbareo the ‘raosleree for 
(R a teS T n t® h *VP eat »<>r the transfer. 

i BHiam 1 Tm. a " d S,mp ’ ,J a V,VmI 

20 Bom. L.R. 681. 

hnH? flly 1 ontul6a * t0 hoover possession of the 

40*0nl? 870 88 * 17 6 n ba8 *«« abandonment! 
OWN .Qo • flowed. 10 

Qhash3l°\ n o°‘ * olQwadl (Greave. and B R. 

X”™' J i-> Sbimati ambisa Dbbi o 
SB1MATB1 B warn a Mayi Das. 

49I.O.B89-(18aa)Oal. 188 

==ssws a»4sas2rs5: 

‘ won «■. milord ia lh, & J, b ,V".h 0 S 
Vol, HI 0# D.^101 


In a suit for khas possession by landlord of 
homestead land, the transferee from the tenant 
mast show that the tenancy is transferable in 
order that the landlord may not suooeede 
( Chatterjee and Greaves , JJ.) MANMATHA 
Nath Mitter v • anath Bandhu Pal. 

301.0. 222«28 C.W.N. 201. 

— — Non-transferable holding— If can be 
sold in execution— Right of re entry by landlord 
in case of transfer without consent 

The holding of a non-oooapanoy raiyat ia 
saleable in exeoution. A right ot re-entry in 
the landlord in oases of transfer without his 
oonsent may raise a question between the 
landlord and the Coart aaotlon-parohaser but 
the raiyat is not entitled to objsot to tho sale 
on that ground. (Richardson and Bgachcroft, 
JJ.) LBLONG v. Rajani Kanta. 

16 I C. 417 = 23 C.W N 792. 


— Non trantf.rabl. holding — Tenancy 
«of Kaimi Mokerari or apriculiwraf creafed 
btfore T. P, Act— If transferable. 

A tenanoy oreated before the Transfer of 
Property Aot. whioh is not Kaimi Mokarrari 
and whioh is not for ngriaoitaral purposes ia not 
transferable exoept under a ouatom ot transfer- 
ability. (Woodroffe and Smither, JJ.) Tara 
kanta Das t. GOPAE, CHANDBA, 46 I.Q. 191. 
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able Holding. } jr ft 

• Non transferable holding — Gift 

whether binding upon heirs of donor — Gift — 
Conditions of rescission. 

A Rift of a non-traneferable occupancy hold- 
ing made by a ryot without the landlord’s 
consent is binding upon bis heir®. ( Mookerjee 
and Walmsley , JJ.) Behari Lal Ghose v . 
BlNDHUBALA DASSI. 43 Cal. 434 = 

22 C. W.N. 210= 41 1C. 878 = 27 C.L J 497. 

Non-transftrable holding— Sale— 8ub- 

sequent surrender to landlord — Effect — Per 
Ohatterjeet J. [Contra Newbould, J.) 

Once a non-transferable holding is sold it 
oannot be surrendered to landlord and if the 
landlords accepts the surrender, be cannot 
ejeot the purchaser. (Chatter jee and Newbould , 
JJ.) Zamir Munshi v. Bisseswari Debya. 

40 1.0. 544 = 29 C.L J. 480. 

Non transferable holding —Purchaser 

recognised by landlord. 

A purchaser of a non-traneferable ocoupanoy 
holding in an execution sale oannot oust the 
the person who got in under a fictitious pur- 
chase from the ryot’ewife but was recogoiced 
by the landlord, as the latter's conduot amoun- 
ted to a settlement. [Chatlerjee and New- 
bould, J J.) Janaki Nath Saha v. Kailash 
Chandra Bingh. 40 1.0. 498. 

——Non- transfer able holding — Suit 
against transferee of holding— Burden of proof. 

The burden of proof lies on the tenant, who 
seta up transferability in a suit by the landlord 
against tho tenant, for ejectment on the 
ground that the holding is noo-transforable. 
(Mookerjee and Cuming, JJ.) JaGaBANDHU 
Saha v . MagnaMOYI OASSI. 44 Cal. 698 = 
24 C LJ. 368 = 36 1.0. 884 = 22 C W.N. 89. 

■ Non- transfer able holding — Transfer — 

Consent. 

The oonsent of both the landlord and the 
tenant is necessary to make a valid transfer 
of a non-traneferable occupancy holding. No 
part of it can be sold in execution of a money 
deoree if the raiyat objeots to the sale even if 
the landlords consent to such a salo to tho 
deoree holder. This prinoiple does not apply 
to a sale in execution of a deoree on a mort- 
gage or charge voluntarily made by the raiyat 
in which case the transfer (hough involuntary 
operates against the raiyate. 42 O. 172 ; 19 
C. W. N. 814, Expl.; 7 0. W. N. 672 ; 16 
0. W. N. 420. Ref. IN. K. Chatterjee and 
Sheepshanks , JJ.) NarayaNI v. NABIN 
Chandra. 44 Cal. 720-21 O.W.N. 400 = 

361.G. 803-35 C.L.J 391. 

Ncn- transfer able holding— Purchaser 

in execution— Deposit— Withdrawal— Estoppel. 

The mere faot that the landlord withdraws 
the deposit of the amount of bis rent deoree, 
made by the plff. purchaser of a non-transfer- 
able bolding in execution of his own mortgage 
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decree, to prevent a sale of the holding by the 
landlord in execution of his deoree against the 
reoorded tenants (obtained subsequent to the 
purohase by the plff. under hie mortgage deoree) 
does not estop the landlord from disputing the 
plff'e. right, in the absenoeof any notice as to 
the plfi’s interest in the holding. { Chitty and 
Walmsley. JJ.) Bhabt Chandra Galai v. 
Pramotha Nath Roy. 34 I.G 337, 

Non- transfer able holding — Transfer of 

a portion — Effect of -Right to possession of 
portion transferred by Tenant of non-transfer- 
able holdings. 

If a portion of non transferable holding is 
transferred by the tenant, it is at the option 
of the landlord to accept rent for the remain- 
ing portion without prejudice to bis right to 
take rent of the entire holding. The landlord 
is prima facie entitled to khas possession of the 
land transferred out of tho non-transferable 
bolding. {Richardson and Imam, JJ.) KUNYA 
KESHORI V. BAMA 8DNDARI DASYE. 

32 1.0. 781 = 43 Cal. 878. 

Non-transferable holding— Purchase of 

portion of holding— Vendor not authorised to 
sell whole— If landlord can recognise . 

Where one of two persons entitled to a hold- 
ing sells the whole to the plain tifi and the 
other sells bis half to the defendaut, the land- 
lord cannot reoogni6e the plaintiff to the 
prejudice of the defendant. ( Jenkins , C.J. and 
Mookerjee , J.) BANOO v. Muhammad 8abed. 

25 LG. 839-19 O.L J. 462. 

Non-transferable holding - Transfer by 

tenant of his entire non -transfer able Holding- 
Effect of— Transfer only of a part. 

A transfer by a tenant of bis entire non- 
transferable holding ha9 the efleot of termi- 
nating his tenancy but if the transfer is of a 
portion only, there is no forfeiture of the 
tenanoy. (Mookerjee and Beachcroft , JJ.) 
ABDUL AZIZ V. TAFASUDD1N. 23 1.0. 889 = 

19 0 W.N. 326. 

Non-transferable holding— Transfer— 

Recognition— Rent paid by purchaser as Marfat- 
dar lor tenant— 8uit for possession— Limi- 
tation. 

A purchaser of a non-transferable ocou- 
panoy holding was described by landlord as 
Aiarfatdar for the tenant in the rent reoeipt 
and as a trespasser in the Reoord of Rights. 
Held, landlord oan successfully recover pos- 
session from him. ( Bolmwood and Chapman , 
JJ.) JADUNATH BBLEL V - RAJ NABAN 
MUKHEBJEE. 19 I.G. 884=17 O.W.N. 439. 

Non transferable holding— Transfer, 

Where a tenant transfers his rights to a 
third person without the consent of the land- 
lord, the purohaBer is liable to be ejeoted by 
the landlord. (Holmwood and Chapman , JJ.) 
Nagab ALI JOABDAR V. KALA CHAND 
SABDAB, If 1.0. ® 84 ' 
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LANDLORD AND TENANT— Hon transfer 
able Holding. 

'Non- transferable holding — Custom 
— Raiyat. 

Where the Raiyat o t a noc-transferable bold- 
ing transferred his interest in the bolding and 
the landlord brought a suit lor Mias posses- 
of the holding against the purcbafer. 
Held, the fact that the Raiyat had Jeft tbe 
hold log and disclaimed any interest in it, was 
a direct inference from the fact that he bad 
Bold the entire holding and given possession 
of it to the purohaser. The Raiyat was not a 
neoeeeary party to the suit. To prove a 
oustcm of transferability, it must be proved 
that tho transfers had been effected with the 
knowledge and without the oonsent of the 
landlord and they were recognised by him 
either without the payment of Nozir , or upon 
payment of Nazar fixed by custom. < Bolmwood 
and Chapman, JJ.) 8EKH CHand v. BOMONI 
Mohan Roy. 17 I.c. 003 = 17 0 W.N. 1103 


Non- transferable holding- Rights 0/ 

purchaser % ^ ' 

A purohaser of a portion of a non-transfer- 
able holding oaonot be ejeoted. He has a 
eubsistiog right though the landlord may 
not reoogmae h.m. 90 O. 510, Foil Therefore 
“1 l P uroha8er that a rent decree 
? bta '“ ed b , y th f ! andiotd “gainst his reoorded 
lenant is fraudulent and for recovery of money 
paid for satisfaction of euoh decree for tbe plfl. 

R D m n lnU,Dab1 ®' ( Mittra nnd Bell, JJ.) 

Bbabamdeo Nabain V. Ramdown Singh 

17 I.C. 12fl = lfl 0 L J. 139. 


-Non- transferable holding- Usulructu- 

by J <nant -. I ( Mount* to abandon- 
mnt7 L d d u tnMled to decree for eject - 

A usufruotuary mortgage of part ol a non- 

ib a » D nd 6rftb,B t holdiD8 i8 not equivalent to 
abandonment and so long as the tenant 

hlm. f u Dt ftnd "Passes willingness to hold 

-•£ =r s 

la 1.0. 941 = 16 O.W.N. 322 , 

* . 8a * e 0( "on-translerable cooupanoy holdino 

ford “ and P ha 6 ,*1? ‘ he C ° naeo ‘ 

at « a sale but IK" “ aj give consent even 

"j , rtK 

18 G.W.N. 490 


LANDLORD AND TENANT-Nontranifer- 
able Holding. 

voidable at the option of the landlords, 
t Coze J.i Bhab Mahmud Bepabi v. Sadeb 
MAHMUD UONDAL. 9 I.C. 837. 


Non- Irans/er able holding — Transfer 

of holding — Acknowledgment— Proof. 

The mete lact that the landlord enters in 
the rent receipt not only the name of tbe 
tenaut but also tbe name ol the peraon actu- 
ally paying tbe money does not amount to 
an acknowledgment ol the transfer by the 
landlord. (Coze, J.) BARODA PBASAD Roy v. 
Tabae Nath mandae. 9 I.C, 837 


Non- transferable holding —Liability 

of tenants- 1 Mortgage by one co-tenant to another 
— Effect on holding. 

A tenanoy so far as the landlord is concerned 
ib one and indivisible and oannot be afI<oted by 
an aot to which the tenants alone are parties, 
A mortgage ol bis share by one oo-tenant in 
favour ol another oo-tenant is not binding on 
the landlord. (Batten, A. J. C » ANAND Rao v. 
Gibdharj Lal. 43 | t (j 474 


— ^Non-transferable holding— Transferee 
—Position of. 

A transferee of an ordinary tenant of a little 
higher status having no transferable right in 

»| ef D h, * Q “ a ord,oar y tenant. 
Campbell , 3. M ) Ram Nath v. Avdah 
Bihari. 33 I.C 210 = 2 OL.J. 727. 


N .°*' tr * ns f er *M* holding — Beritable 
i Merest— Abandonment. 

Ip the oase of a non-translerable and heri- 
table interest in land, abandonment oannot be 
inferred by mere absenoe ol active assertion of 
the righ. but there must be cleqr evidence ol 
an intention to abandon. (Frans, J. C. and 

Pnil’fn' WIZIB Mohammad u. hab 

PBASAD. 13 1,0. 613 = 18 0.0. 67, 

Court holdin * - Dtcr ‘e of 

Court— Transfer by tenant. 

n A.^ dre .® iD ‘h? settlement Court for Bag 

pr0V,ded ‘hat the decree-holder 

in thl?i h Tu a . P# i maneDt and heritable right 

{" 1 t 8 , h ° U ! d n °‘ have ,ho Power of 

™? r ; A tran ? !er such land by the tenant 

IcSamiJr j n be,n S J. orbiddon b y tb e decree. 

P'ggott, A.J.O.) BIDASA v. 

Dashan Singh. 12 1 0. 76 i-.ii o.c. 228 


c- “Won-frans/irabls holding— Transferee 
«< «<*. d,cne enhanoitx 3 rent— If can be 

landlordt obuiDS a deoree enohano- 
mg rent in oollusion with his tenant a suit 

holding b f “ a,otaiDed fa y th e transferee' of the 
holding to have it set aside till he suflers loss 

or damage. ( Miller , O.J. and Mulltek 3 ) S 

Gasabini Kduabi u. soma ha„S aiLoa! 

8 P. m=S P.L.T. 89=1023 Pat. 381- 

1B9I Pat, 9 B0, - 



1607 


CIVIL DIGEST, 1911—1923. 1603 


LANDLORD AND TENANT-Non-tranafer- 
ablc Holding. 

Ncn- transferable holding— Transfer — 

Recognition by landlord —Evidence of — Burden 
of proof — Acquiescence . 

Per Das and Adami , JJ. ( Chief Justice dis- 
senting. — On a question arising as to whether 
the transfer of an occupancy holding has been 
recognised by the landlord, unless it is 9hown 
that an assertion by the tenaufc w * 3 mado to 
the knowledge cf the landlord and the latter 
acquiesced in that assertion with full knowledge, 
there is no recognition cf the transfer by the 
acquiescence on the part of the landlord. Merc 
payment of the rent by the transferee of an 
occupancy holding does not prove recognition 
of the tenant as such by the landlord unless it 
i 3 further established that the landlord accep- 
ted rent from him as a tenant. The burden of 
proof of recognition of the transfer is on the 
tenant. Per Chief Justice . — It is well esta- 
blished that the receipt of rent by tbe landlord 
from the transferee of a holding, not transferable 
by custom will validate the transfer. But the 
gomastha or Patwari of the landlord although 
authorised to collect rent on his behalf has no 
authority by taking rent from a transferee to 
create the relationship of landlord and tenant 
between his master and tbe transferee. (Miller 
C.J. and Das , J.) BHONU Lal Chaudhuri 
v . Vincent. 3 Pat. L T. 663 = 1922 P. 619. 

Non-transferable holding— Transfer of 

portion— Effect, 

The transfer of a portion of even a non- 
transferable holding by the tenant would be 
binding as against the landlord, provided tbe 
original holder or occupier has not abandoned 
possession of the whole holding ( Miller , C.J. 
and Adami, J.) PlRTHI Mahton v. JamsheD 
Khan. 3 P. L.T. 403 = 1922 P. 289. 

— Non-transferable holding —Occupancy 

holding— Decree-holder— Execution sale— Con- 
sent of landlord not ■necessary. 

Even in tbe absence of a local custom of 
transferability a decree-holder who is not the 
landlord, is entitled to have hia decree satisfied 
by the sale of a portion of the tenant judgment- 
debtor’s holding even against hie wish and 
without obtaining express consent of the land- 
lord. ( Miller , C.J , Das and Adami , JJ.) 
JUGESHAR MlSBA V. NaTB KOERI. 

1922 Pat. 49 = 3 P.LT 20 = 
4 U P L R. (P) 9 = 1922 P. 19 iF.B ). 

Non-transferable holding — Private 

purchase of a holding from original tenant— 
Co-sharer landlord if can sell holding in execu- 
tion of rent decree subsequently obtained — 
Civil Procedure Code (Act V of 1908*. 8. 47— 
Representative of judgment-debtor— Non-trans- 
ferability. 

Where the plaintifi purchased a holding from 
the original tenant and subsequently a 00 - 
sharer landlord obtained a deoree for his share 
of the rent against the original tenant and 


LANDLORD AND TENANT-Non-fcranafar- 
able Holding. 

attached tbe holding and the plaintifi laid a 
claim under O. 21, R. 58, Civil Procedure Code 
but bis claim having been disallowed, brought 
a suit /or a declaration that the co-sharer land- 
lord was not entitled to sell the holding ‘in 
exeoution of his decree whioh must be regarded 
as a money deoree egainst the original teoant3 : 
Held, that the deoree detained by the co. sharer 
landlord against tbe original tenants was a 
money decree and did not afieot the bolding 
and the plaintifi having purohased the holding 
long before the attachment could not be regar- 
ded as the representative in interest of the 
judgment-debtor. 32 Cal. 1031 (1905), diet. 
That the defendants were not entitled to raise 
the question cl the non transferaoilitv of the 
holding in tbi9 aotion. (Dis. J.) RAMDEHaL 
SINGH V, JOGINDRA PRASAD. 

(1921) Pat. 194 = 57 1 0. 289 = 
2 U.PL.R, (Pat.) 148, 

Non-transferable holding — Transfer 

of — Recognition by landlords and Tahsildar. 

Io the absence of any proof of authority, the 
Tahsildar of a landlord oaunot pas6 a receipt 
in respeot of a non-transferable bolding, to the 
transferee acknowledging him as a tenant of 
the same. (Coutts and Sultan Ahmad , JJ.) 
Debi Dayal Pandey v. Ram Sakal 
Fatah. (1921) Pat. 133 = 12 Pat L T. 4- 

93 1.0 944. 

Non-transferable holding — Transfer 

— Recognition of tenancy. 

Where the agent of the landlord duly autho- 
rised withdrew rent deposited by the deft, in 
respeot of the holding, tho withdrawal amoun- 
ted to a recognition of tho deft, as tenant or at 
least to an acknowledgment that that deft. 
wa9 not a trespasser. ( Chamier , C.J. and 
Sharfuddin, J.) MOTIHari CONCERN LAD 
v. Laohmi Prasad. 2 P.L W. 198= 

41 1.0. 889. 

Non-transferable holding — Transfer 

of holding— Recognition by gumastha— Bow far 
binding on the landlord. 

To rely upon a reoeipt granted by a land- 
lord's gumastha as evidence of recognition by 
the laodlord of a transfer of a holding, the 
transferee must 9how that the Gumastha’s 
duties actually and ostensibly inoluded at least 
some of the duties of management. A 
Gumastha is an agent with limited authority 
and a person dealing with him must see that 
the limits of agent's authority are not exoeed- 
ed. 10 I.C. 456, disapp. ; 1910 A.O, 174 at 
184 ; 36 I.O. 777, Ref. ( Chapman and Roe , 
JJ.) Hanki 8ahu v. Ran Babadur Singh. 

2 P.L.J. 231 = 39 1.0. 398=1 P L W. 853. 

Non-transferable holding — Plea of 

noyx-transfer ability of holding put forward by a 
fractional co sharer in mortgagee's suit. 

A fractional oo-sharer, having purohaeed 
the holding in exeoution of his rent deoree 
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LANDLORD AND TENANT-Non-tran«fer- 
able Holding. 

cannot Upload the non-transferability of the 
holding in a suit by a mortgagee whose long 
possession has been acquiesced id, by the land- 
lords. 35 C. 904, Diet. (Jwala Prasad , J.) 
RaDBA KISHUNJI THAKUR V. LALJI SABA. 

37 I C. 821. 


Non-transferable holding— Transfer- 

Acceptance— Acceptance of rt)i( Jrom transferee 
—Eiject. 


Acceptance of rent from transferee of a hold- 
ing amounts to recognition and is a bar to a 
euit, for ejectment. (Afftinaon, J.) BHAGLOO 
6BAH V . MAHADEO CHADDHABI. 

36 1.0. 283. 

Notice to Quit. 

—Notice to quit — Ifoguisifea of a valid 

notice — Test of its sufficiency. 

Notices to quit served by landlords upon 
their tenants may be good and effeotive in law, 
even though not strictly aoourate or consis- 
tent. The test of their Baffioienoy is not what 
they would mean to a stranger ignorant of all 
the facts and oiroumBtances touching the 
holding to whiob they purport to refer but 
what they would mean to tenants presumably 
conversant with such facts and circumstances. 
Booh notices are to be construed so as to 
effectuate the intention of the parties uf res 
irxagiz valeat quam pereat » [Lord Atkinson.) 
Habihab Banabji v . Ramsabhi Roy. 
46 Oal. 460-23 G.W.N. 77-10 A LJ. 960- 
35 M L J. 707 - 29 0 L.J. 117- 
9 L.W. 148-25 M.L.T, 109- 
31 Bom. L.R. 622-(i919) M.W.N. 471- 
1 U.P.L R. 60-48 1.0. 277- 
45 1. A. 222 (P.G.). 


Notice to quit— Waiver— Receipt of 
rent . » , . 

Oa reoei^t of an Increment of rent for a 
period of 6 months in advance after termination 
of the tenancy by notioe for quitting.* the land- 
lord waives notioe. A landlord may reoover 
rent of the statutory tenant without 
waiving the notioe to quit. But to oolleot 6 
months 1 rent in advance is oonduot inconsis- 
tent with an intention to enforce the notice, 
(rratt. J.) Madhavji Vibji v. Lakshmidas 
MUWI &,CO. 25 Bom. L.R 1178- 

1931 Bom. 98. 

— 1 Notie* to quit— Portion o/ holding. 


A notice to quit is a notioe intended 
terminate the tenanby. A notioe relating on 
to a portion of the holding is not valid ao Jar 
tne portion ia oonoernod. U ho torminat 

*««noy ho terminate! tl 
whole oontraok and if the tenant retains at 

0a »^ hkt lik ® maanar breaks the batgai 
fi&Lem oommenoament oJ a Ireah oontrao 
U^JhAram, OJ. and Tottenham, J.) ATA 
Ohandal p, kedab Nath, as c.L.J. sib 

9*1.0.53 


LANDLORD AND TENANT-Notice to Quit. 

Notice to quit— Essentials of— Non- 

agricultural land—B.T. Act. 


To determine whether on a notice the plff. 
is entitled to a decree for ejectment two ques- 
tions are to be investigated. First what is the 
nature of the tenancy held by the deft, and 
secondly, if it ia a terminable tenancy, has it 
been terminated by the legal notice to quit. 
The mere fact that rent is paid annually is not 
conclusive proof that the tenancy is annual. 
20 C.L.J. 448 ; 20 O.L.J. 455 ; 44 Cal. 403, Ref. 
The liability to ejectment of a deft, who is not 
a cultivator does not depend upon the Bengal 
Tenancy Aot. ( Mookerjee % C.J. and Fletcher* 
J.) Gaya Nath ojha t;. anukul Cham dba.' 
OJHA. 38 1.0. 835-32 C.L.J. 6, 


—Notice to quit — Co-sharer landlords . 

No single landlord or group of them as 
representing others can terminate the tenancy 
by notice to quit when the tenant is inducted 
by all the landlords. When there i 9 a trespasser 
in place of tenant, the oafie is different. 
( Beachcroft , J.) PRIANATH NAICK v. Pro- 

matha Nath adhikabi. 67 I 0. qbs. 

• % 

! —Notice to quit— Service of— Despatch 
by post. 


In a suit lor ejectment whore the posting of 
a regd. notice ia daly proved and the registered 
envelope with the endorsement ol the Postal 
peon is produced the Court ought not to 
dismiss the suit on the ground that eervioe ol 
notice has not been legally proved. The Court 
ought to give the plfl. a fair opportunity to 
?— • ao ‘ Qa ‘ of notice on the deft. 

I Fletcher and Huda, JJ.) Kaeamna Kadim 
AMIB V. ALIKHEYA. « 1, C . 917. 


— Notice to quit — Tenancy-at-will — 

Ejectment, right of. y 

To determine a tenanoy-at-will a reasonable 
notice to quit should be given ; what is » 
reasonable notioe is a question of faot but a 
tenant at will oannot in any event olaim a 

nn^-. m o n ‘ h8 ^ (FUtch er and Newbould, 
JJ.) dhdki Bam Dhok t». Metabi bibi. 

39 I.o. 79»! 

18-8 °. ° Q Septr. 4, 1930 plff. served deft 

Rs 27 a amon°fh. ihU3i “ ,,Some ^‘*8 offe^ 
ns. 4i a month, you arc. th&rflfor* % 

by this notioe that if from 1st. of Aawii ms 

you want to keep the shop on lease, v™ fiJJ 

have to pay Rs. 97 a month." Deft continue? 

in oooupation but refused to pav the * 

rout. Held, that the notice was not »n* . 

to terminate tenancy or ! 

» 4. 899, Foil. > 

Bbaebi oa™.. Bib 0 

191.0. 908-18 0,L. J. 8%H 
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Notice to quit— Ejectment. 

If neither party to an ejectment suit admits 
or sets up a tenancy notice to quit is not 
required. But where the suit is based on 
tenancy and the deft, is found to be a tenant 
holding over, notice to quit is necessary before 
the plS. can obtain possession. 9 C.W.N. 44, 
Ref. (Caspersz and Chatter ?. JJ.) SHEIKH 
MAZAFaB ALI v. DAROGA GOPE. 9 I.C. 19. 


Notice to quit — Managing member — 

Claim lor double rent on refusal to vacate — 
Sub-tenant— Suit lor ejectment by landlord . 

A notice to quit given by the son? of the 
deceased lessor is valid and the grandsons of 
the lessor ace not co parceners with their fathers 
and even if they are their fathers as managers 
are competent to give the notice. The notice 
to quit wa9 valid and legal notwithstanding 
the addition of a clause that if the tenant did 
not vacate, he would be liable to pay an 
enhanced rent. The sub-tenant?, having them- 
selves recognised the plaintiffs a? landlords and 
paid them rent, could not defeat the suit on 
the ground that there wa3 no privity of con- 
tract between them and the plaintiffs. ( Marti - 
neau, J.) Muhabban ali Chishti v. Bansi 
t.al. 31 1.0. 121 = 31 P.R. 1919. 


. Notice to quit— Bight to— Assertion of 

permanent rights ol occupancy by tenants — 
Effect ol— Notice not acted upon. 


The mere assertion of a claim of permanent 
oocupancy right does not deprive the tenant of 
his right to a notice to quit by the landlord. A 
notice to quit given a long time before the suit 
and not acted upon does uot relieve the land- 
lord from his obligation to giva a fresh notice 
to quit before ejectment. ( Spencer and Deva - 
doss JJ.) SABBVANA PEBUMAL PlLLAI V. 
SUBBAYEAB. 31 M.L.T. 430 (H O ) = 

16 L.W. 802 = (1922) M.W.N. 763 = 

1922 Mad, 914. 


— Notice to quit— Point as to legality not 

raised in lower Court , 

Where in an ejeotment suit no plea as to the 
legality or sufficiency of notice to quit is relied 
upon by the plfl. tbo point cannot be raised in 
the High Court. (Sadasiva Aiyar and Napier , 
TJ 1 ITTINAN V . GOVINDAN NAMBUDRI. 

J ’ 62 1.0. 330 = 13 L.W. 357. 


Notice to quit— Sufficiency of— Neces- 
sity tor Parakadi — Determination of tenancy- 
Notice— T.P. Ad, S. 111. 

A refusal or neglect to perform purakud i 
parvice readers the purakudi tenant 1 iable to 
be evicted without notice. S. Ill o? the T.P. 
Act has no application to the case. Semple — 
A notice of 15 days given after the harvest of 
the year is over is not insufli:ient. 11 M. 361. 
Diet. (Apling and Tyabji , JJ.) Ramaswami 
CHETTIAB V. KATHAN ambalagap.an 


Notice to quit— Waiver— Tenant con - 

tinning in possession— Non-payment ol rent 
Effect ol . 
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LANDLORD AND TENANT - Occupancy 
Holding. 

Where after the service of valid notice to qai t 
the tenant continues in possession without 
payment of rent and without the consent or 
permission of the landlord, held that there was 
no waiver of the notice to quit and that the 
possession of the tenant was adverse thereafter. 
(Dhobley. A.J.C ) Yeshwant v. Shiwxppa. 

1923 Nag. 129 (2). 

Notice to quit — Reasonable time— 

Agricultural lease. 

A notice, giving the tenant more than six 
months for vacating, i? a reasonable notice in 
the case of agricultural leases not governed by 
the T.P. Act. ( Batten , J.C.) Banmali v . 
NlHAL 8INGH. 48 I.C, 334. 

Notice to quit — Statutory period— 

Validity . 

The statutory period cf a tenancy was to 
expire in June 1913 but the notice of ejeot- 
ment required the tenant to vaoate the holding 
by the 15th May, 1913. Held , that the notice 
was good in law. The time for ejectment 
fixed by the Oudh Rent Act is simply (or the 
convenience of the parties in order that the 
Zemindar may be able to make arrangements 
for th9 next year's cultivation and the tenants 
may also take np other laod. ( Tweedy , J.M ) 
Lachmen V . Kandhai Pbasad. 

27 I.C. 68 = 1 OL.J. 741. 

Notice to quit— Ejectment — Fresh 

admission to tenancy . 

Where, by mistake a Dotice was issued to the 
wrong person, at the earliest opportunity and 
in it3 cancellation, the landlord issued another 
notioe on the right person and never accepted 
rent from him. Held , there wa9 no fresh 
admission of the latter to the tenancy, and 
that the notice thongh unstamped was valid. 

3 8. D. 1904, Dig. {Blillie, J.) KAMSUNDEB 
Singh v. Muhammad Mehdi ali khan. 

25 1 0 624 = 1 O L.J. 387. 

Notice to quit— Waiver— Claim for 

arrears ol rent for period prior to institution ol 
suit, if waiver of notice to quit . 

A plff. in a suit for ejectment oan claim 
arrears of rent due up to tho time of the insti- 
tution of the suit, and such claim will not 
operate as a waiver of the notice to quit* 
\Chapman and Jffciison, JJ.) QHAH WALI 
AHMAD V. MUBST HUSSAINI BEGUM. 

2 Pat. L J. 393=42 1 C. 633 = 

2 Pat. L.W. 32. 

Notice to quit— Period necessary. 

Where 8. 106 of the T.P. Act does not 
apply, a notice to quit mast be a reasonable 
notice, the question being one of faot depend- 
ing on the circumstances, of each ease. 
[Miung Kin , J.) MAUNG PO v . MUNIANDI 
8EBVAI. * 0* 273. 

Occapancy Holding. 

See OCCUPANCY HOLDING. 
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LANDLORD AND TENANT — Occupancy 
Right. 


LANDLORD AND TENANT — Occapancy 
Right. 


Occapancy Right, 

Occupancy right — Infeie' ti from facts 

— Prescription — Evidence of . 

Where it was found that the tenants bad 
been in possession and occupation of tbe lands 
in question hereditarily for nearly 80 years ; 
that they had dealt with those lands as 
occupancy ryots, partitioning their holdings, 
transferring and mortgaging them with the 
knowledge and acquiescence of tbe plfl. and 
his agents and they had received compensation 
for lands taken up by Government under tbs 
Land Acqn. Aot, the tenants oould well be 
deemed to have acquired rights of occupancy 
by prescription. (Jir. Ameer Ali.) SRI CHI- 
DAMBARA SlYAPRAGASA PANDABA SANNa- 
DHIQAL u. VEEBAMA REDDI 48 tfad. 888 = 
43M.L.J. 640 = (1922) M.W.N,749 = 
87 O.L J. 199 = 27 C.W N. 245 = 
49 I. A. 208 = 31 M.L.T. 84 «P.C.) = 
16 L.W. 102 = (1922) P.G. 292 (P.O.). 

Occupancy right— Trespasser settling 

cultivator on the land . 

The actual cultivator of land who honestly 
and bona fide believes that tbe person who 
settled him ia the owner may, after a period of 
years, acquire aright in the land as a raiyat 
even, where it ia proved that the latter bad no 
suoh right. {Fletcher and Panton , JJ.) AMARU 
Chandra v. Noob Khatun. 47 1.0. 777. 

Occupancy right— 8ervice tenure . 

A right of oooupacay oannot be acquired in 
land held under a service tenure. A Zamindar 
is entitled on the surrender of a service tenure, 
to have the land returned to him as it was at 
the time of the grant apart from the rights of 
any other person. < Fletcher and 8hamsul 
Buda t JJ.) Jafabuddin Laha v. Jamini 
BALIiAV. 23 O.W.N. 188- 

*0 1.0, 841-28 Q.L.J. 249 

Occupancy right— Lease for reclama - I 

tion— Whether constitutes Baipafi lease— Kerf a 
tenant— Meaning of . 

Where an amalnamah authorised the lessees 
to reolaim land by outting down jungles and 
otherwise, and also provided for the renewal of 
the lease on terms dependent on terms of the 
future settlement which would be obtained 
by the lessors from Government ; held t that the 
construction of the amalnamah depended upon 
the status of the lessees to be determined accor- 
ding to the oiroumstanoea of eaoh case. The 
word raiyat is not unfrequently nsed in judg- 
ments to denote tenants of all olaeses. A | 
Korfa” tenant does not neoessarily mean an 
under-raiyat A " Korfa" Unant is a sub-lesaee. ! 
whether of a taluqdar or a raipaf. ITeunon and 
Ohowdhury, JJ.) 8BOBETABY OF State n 
JADAV CH ANDES MlSBA. 89 1 0 409- 

31 O W N. 432- 
Sea alio 89 1.0, aiO. 


Occupancy right— Taking settlement of 

land from a trespasser. 

The retention of possession against the right- 
ful heir by a tenant let in by a trespasser 19 
possible, where the lessor and the lessee are 
both acting bona fide. iChatterjce and 
Walmsley, JJ.) HIaSNMOY KUMAR 6a HA v. 
j Banka Behabi Ghose. 37 1.0 . 832. 

! Occupancy right— Acquired after grant. 

If a; the date of the grant oi a permanent 
interest there was no oscupanoy right whioh 
had matured an occupanc? right ciDnot be 
acquired after tbe grant. I Woidrofft and New- 

i bouid . jj ) akhil Ch andb a sen v. tpipora 

i CHABAN. 29 I.c. 568 . 

j Occupancy right — Settlement by de 

facto landlord — Ejectment suit by true owner — 
Tenant, right of. 

Raiyats settled on lands by the de facto land- 
lord have a good answer to a suit (or ejectment 
brought by the true owner. (Richardson and 
ifullick, JJ.) Tepu v. Tefayit. 

29 I 0. 216-19 OWN. 772. 

Occupancy right — Raiyat settled by 

1 Iretpasstr. 


A person holding under a dt facto proprietor 
bona fide is entitled to bo treated as a raiyat 
though tbe de facto proprietor turns out to be ' 
not the real owuor. ( Mookerjee and Beach- 
crolt, JJ.) RAJENDBA NATH ROY v. NANDA 
LalGuha. 18 O.W.N 1208=» 

281.0. 977 = 19 0 L J. 593. 

Occupancy right— Tenant let into pos- 
session by de faoto landlord if a trespasser. 

A tenant let into possession by a de facto 
landlord has a good title and he is not a tres- 
passer, 20 C. 708 applied. ICarndu^ and Chap- 
nan. JJ.) 8UKOMARI GHOUSE v. HadADHAR 
Mandal. 24 I 0. 431. 


Occupancy right— Ijardar- Purchase 

of occupancy holding— Status of tenant inducted 
into the land by purchaser— Bengal Tenancu 
Act mil of 7SS5); Ss. S3 (3) and 49. ‘ * 


an ijaraar purchasing a oooupanoy holding 
acquires it aa a non-oocupanoy holding bo that 
a tenant induoted into the land by him is an 
under raiyal liable to bo ejected at the termi- 
nat.on of the tenancy by a uoiioe to quit under 
S 49 of the Bjugal Tenanoy Aot. [Mooktriee 
and Carnduf. JJ.) Bheonandvn SINGH « 
DEVSABANaiNQH. 13 1 0 838=130 LJ 647* 


Occupancy right — Tenure-holer and 

occupancy raiyat— Distinction. 


puiyua,, 0 , granting 

leasa to a oompauy oonfers only a tenure an 
not aright ol oooupanoy, [Tottenham an 
Ameer Alt, JJ.) Jogendba Chandba . 
RAJENDBA Nath. 9 1.0. 923 -la Q.L.J. ass 
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LANDLORD AND TENANT - Occupancy 
Right. 

Oxupancy right — 3/aurasi right — 

Meaning — Acquisition. 

Maurasi right is not necessarily anything 
more than ordinary occupancy right. Right 
of occupancy cannnot be acquired in home- 
stead, if it wa3 originally taken fcr the purpose 
of constituting a homestead. But if a larger 
b oldmg had keen taken for agricultural purposes 
aud subsequently a particular portion hai been 
devoted to the construction of a homestead : 
occupancy right thereon may be acquired. 
(Coze, J.) MlNAI NA1K V. BANCANIDHI, 

9 I 0. 801. 

Occupancy rights— Takia land. 


A Takiadar cannot build a pakka mosque, 
on a takia land since the cuilding of a mosque 
is inconsistent with the nature of his rights as 
an ocoupanoy tenant. (Scott- Smith, J.) 
BAWAN v. MEBRDIN. *6 I.C. 963 = 

108 P.W R. 1918. 


Occupancy right — Burden of proof . 

Where tenants olaim occupancy rights 
in ryotwari land, in respect of which the land- 
lord has a ryotwari pattah, the tenants must 
prove that right by strong evidence. ( Sada • 
siva Aiyar and Napier, JJ.) 8UBBAHMANYA 
KARIYALOM V . BIVaSUBRAMAHNYA PlLLAI. 

41 M L J. 175 = 62 I.O. 750 = 

14 L.W, 40. 


Occupancy right — Ryotwari tenure 


under tenants— Onus o/ proof. 

In a suit by the temple wbbh held an inam 
to ejeot the tenants who claimed oooupanoy 
rights in ryotwari lands held that the tenants 
having, through their predecessors in-title, 
executed taram faisal muchilikala in favour of 
the Collector while be was in management of 
the temple lands, they oould not claim ocou- 
pancy rights. The onus of proving a permanent 
tenancy under a ryotwari pattadar i9 on the 
person setting up such tenancy. The mere 
assertion by the tenants that they were Kudi - 
kani mirasdars or ulavadaikani mirasdars in 
the village oould not invest them with occu- 
pancy rights under the pattadar. The mere 
faot of the tenants’ alienating the lands with- 
out protest or demur by the temple trustees, 
will not o^nfer on the tenants an ocoupancy 
right. (Wallis, Q.J. and Sadasiva Aiyar, J .) 
Cuna Mohammad v. Muthu alagappa 
CHETT1AB. 23 M L,T. 161 = 31 M.L.J. 234 = 

4ft 1.0. 894=7 L.W. 880. 


•—Occupancy rights— Presumption — 

Long possession— Uniform rent. 

LoDg possession tor SO years at a uniform 
rate of interest entitles tenants to have a 
permanent right of occupanoy 21 M L.J. 845 ; 
34 Cal. 51- Poll. (Sadasiva Iyer and Napier. 
JJ.) PALANIANDI MALAVABAYAN V. VADA- 
MALAI ODAYAN. 28 1 0. 956 = 2 L.W. 7"3. 


LANDLORD AND TENANT - Occupancy- 
Right. 


— Occupancy right— Ryotwari Village- 

Right of tenant of a Kudivaram interest . 

Per Seshagin Aiyer , J. — Where the .delis, 
have been accepting lease3 from the plfl. in 
respect of the suit lands, it is inconsistent with 
their claim to an occupancy right in the lands, 
Quart If thero is a presumption against the 
right of ocoupancy in ryotwari villages ? 
Napier , J. — The olaim cf an oooupanoy right 
as overriding the proprietor’s right to oultivate 
his own land is of a special character and as 
suoh it is one whioh the party seeking to dero. 
gate from the ordinary incidents of property 
is bound to establish. The use of the term 
Kudivaram is very objectionable to suoh 
interests even when established. (Seshagiri 
Aiyar and Napier, JJ ) ANANTHAPADMA- 
NABHA PlLLAI V . GOPALAKRISHNA AIYAR-* 
28 10. 916= (1915) M.W.N.277, 

Occupancy tenant — Transfer— Liabi* 

lity for rent after . 


Jn the ca&9 of a tenant with rights of 
permanent ocoupanoy the tenant is entitled to 
sell the holding and that "it is the Common* 
Law of India that on transfer of a tenure with 
Dotioe, the lessee oea683 to be liable for rent”.* 
(Sadasiva Aiyar and Tyabji , JJ.) RANGA- 
Ramanuja Chabiab v. Srinivasa aiyan- 
GAR. 16 M.L.T, 192 = 25 1.0. 804 = 

27 M.L.J. 397, 

—Occupancy right— Proof of . 

Whether a peraon has an oooupanoy right is 
a question of faot, 25 years’ possession would 
not by itself confer suoh right though it is 
good evidenoe of snob a right. (Benson and 
Sundara Aiyar , JJ.) Bitam Raju Rama. 
Brahman v. M. lakshmana. 

25 M.L J. 83 = 20 1.0. 843- 
(1913) M.W.N. 771,; 

— Occupancy right— Long possess ion— 
Absence of origin of tenancy— Admissions. 

LoDg possession by raiyats coupled with 
the fact that the origin of the tenancy is not 
known entitles the Coart to find in favour of 
the acquisition of ocoupanoy rights and the 
mere faot that some tenants, not parties to the 
suit admitted that they had no oooupanoy right 
is insufficient to rebut the inferenoe. (Sanka* 
ran Nair and Tayabji , JJ.) KANDADA NAR- 
SIMA CBABYALU V. KAVIOHEBLA Rama 
Brahman. 24 M.L.J. 656 =20 I.C. 789- 

(1913) M.W.N. 774. 


Occupancy right — Lease providing 

for Teerva— No time fixed . 

The styling of an instrument as Teerva lease 
deed does not by itself show that the lessor is 
entitled to Teerva only and not to possession* 
Nor does the omission to fix a period for the 
lease show that the tenant has ocoupanoy right. 
It only shows that the lease is from year to year. 
( Benson ahd 8undara lyar , JJ.) Baja RAM r, 
RAM BOT. 24 M.L.J, 75-18 1.0. 77 = 

13 M L.l. 106 = (1013) M.W.N. 176. 
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LANDLORD AND TENANT — Oecapancy 
Rlgbt. 




Kb&buliyat 


as 


Thomera faot that an occu txnay teoaot baa 
exeouied Khabuliyat au an ordinal, tenant is 
not detrimental to hia oooupanoy 
( Holmes , 8.W.) SlNGHA CHANDBA ESTATE 
v. Sant Baksh Singh. 42 I C. 83- 

4 O.L J. 430. 


— — ■ — Occupancy tenant— Relinquishment, 

An oooupanoy tenant cannot without relio* 
qaiahiog the land, relinquish bis rights as rnob, 
and still remain a tenant under some other 
tenure. ( Holmes , 8.M. and Campbell . J.M.) 
Bhankeb Khan Dat pubi v. sheo Singh. 

40 1 0. 48-4 0.L.J. 188. 


—Occupancy rights— Claimant's relative 

under-proprietor . 

Where a co-sharer in a holding has got a 
decree for under-proprietary rights, no oocu- 
panoy rights shall be olaimable in that bolding 
bat a person can claim oooupanoy rights even 
though his relatives may have got under-pro- 
prietary rights in the village. iBaillie, 8 M, 
and Tweedy , JM ). Jagadamba SINGH v, 
Bhaowan Baksh Singh. 27 1.0. 938- 

2 O.L.J. 05. 


Occupancy right -Nan- transferability 

—If can be waived . 

Where a suit for rent relating to an ooou- 
panoy holdiog was compromised aooordiDg to 
whioh in default of payment of the deoree 
amount, the holding was to be sold, this 
amounted to a olear representation as to the 
attaohability ol the holding. Any right whioh 
the holder had mast be deemed to have been 
waived. (Das and Adami , JJ.) Nidhi 
Pabida V. KABUNAKAB padhan. 

1 P. 183-1922 P. 483 (1). 


7, Z O^ct/panei/ right — Transferability — 

Decree-holder whether can sell portion of 
holding— Landlord holding money decree— 
flight of. 


Whether a deoree-holder, not being the 
landlord of the holdiog, can, against the will 
of the judgment-debtor and without the 
express consent of the landlord, of which there 
is no evidence, oause a portion of the judgmeot- 
debtor's oooupanoy holding to be sold in 
exeouiion of a money deoree where there is no 
looal onatom of traosferabimy. Whether a 
landlord who has sued his tenant and obtained 
against him a money decree oan in exeoution 
thereof sell the non-traneferable oooupanoy 
holding of his tenant without the lattec’a 
consent. 48 0*1. 104, followed ; 2 P.LJ. 630 

I* m; 87 0al - 687 • Bel.; SI 
Ad Li 8 it & avaon O.J., Baa and 

JJ,) jDa .°J? HBwAB Mibba v. NATH 

K k n d r (1088) Pat. 49- 

i D.P.L.R. (Pal) 0-1828 P. 10 (P.B.). 

Vol. Ill 0. D.— 102 


LANDLORD AND TENANT -Pasturage. 

Occupancy rights— 8ale in execution- 

by ceditcr other than the landlord. 

Where the holding ol an oooupanoy raiyat is 
being sold in exeoution ol a money deoree 
obtained by a creditor who is not hia landlord, 
ha oan object to tbe sale, if in bis village 
there is no oustom of transferability without 
the landlord’s oonsent. (Das and Adam*, JJ.) 
Dewan Ram Chaudhaby t>. atul Munder. 

2 P.L.T. 341 = 0 P.L J. 202 = 
63 1.0. 38 = (1921) Pat. 187. 

-Occupancy right— Transfer of— Eject- 
ment suit — Limitation— Option to renew. 

A transfer of an oooupanoy right will not 
pass allthe rights of the transferor. A suit 
brought six months after the expiry of tbe 
lease to (jeot a non-oocupaDoy raiyat is barred 
by limitation. There ie a limit to the exeroiso 
of an option to renew, and a tcnant’e failure to 
come to terms within 3 years of the expiry o£ 
the old lease amounts to a failure to avail 
himself of the option. 10 C. 349, P.fl., R e f. 
to. (Roe and Jwala Prasad, JJ.) Bbijnan- 
dan Bingo t>. Raueshwab pinch 

40 1.0. 380 = 0 P.L.W. 32, 


Occupancy right— Mortgagee. 

A mortgagor oan aeqaire oooupanoy right? 
under a mortgagee. (Afufficfc and Jwala 
Prasad. JJ.) Udai Chand v. Jang Bahadur 
SINGH 2 P L J. 333 - 40 1.0. 800 = 

3 P.L.W. 110. 


Ouster. 

Ouster— 8uit for joint possession. 


A landlord who ie refused tbe right to enter 
by the tenant in possession oan sue for ioint 
possession, since the deft.’e denial constitutes 
an ouster. (Plttehtr and OhaiUriee JJ t 
Bengal coal Co., Ltd. «. Rajbndba Lal 

MITBA. 21 I 0. 920 = 18 Q.W.N. 42* 


Pasturage. 

--Pasturage-Right based on custom of 
cultivators tn a village— Ora, ing cattle from 
time immemorial— Relief, 9 

In a suit by a certain cultivating tenant for 
a declaration of a right ol pasturage over 
the land in suit it was found that the land 
was unoccupied from time immemorial, that 
the villagers had greeed oattle for more than 
30 years and that their user was open and 
peaceful and wilhont interruption. 
finding! are not euffioieot for a deoree in fa,™! 
of plaintiffs. The landlord wonTd h eei«tlS 
to plough waste land if only 
pasturage was left in the village (Cox, 

Ray, JJ.) SYED ALI u. SalaTali 

10 1.0. 390-10 O.W.H.fia. 
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LANDLORD AND TENANT-Patnldar. 

Patnidar. 

Patnidar and darpatnidar— Sale of 

Patm taluk under Regulation VIII of 1819— 
Possession to Zamindar and realisation ot rent 
from tenant-Sale set aside— Relationship of 
landlord and tenant , if subsist* between dar- 
patnidar and tenant . 

Where a Patni taluk is sold under Regula- 
tion VIII of 1819 and the sale is subsequently 
set aside, the relationship of landlord and 
tenant does not oeaae but subsists between the 
darpatnidar and the raiyats between tbe date 
of sale and its setting aside and any payment 
of rent to the purchaser between the two dates 
would not bind the darpatnidar . ( Fletcher 
and Ohatterjee , J J.) Nafab Chandba 
Ghosh v. Gadadhab boatta. 22 1 0. 908. 
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LANDLORD AND TENANT - Permanent 
tenancy. 1 

transferable and heritable. I Q certain rent 
receipts granted by the landlord »- ~' 1 uarrts 
the holding was a ten^^■’^■ a *■ W1 ^• Beld t that 
no importance o^-* 1 “ e attached to the wording 
of the rer*» reoeipts describing the nature of 
*i»« Aouanoy, as there wa9 nothing to show that 
the tenants had consented to the insertion of 
those words in the receipts or that they even 
koew of them. The faots established by 
evidence were conclusive that the holding was 
a permanent, transferable and heritable one, 
(Mr. Ameer Ali). 8UBENDBA NATH ROY v, 
Dwabka Nath Chakbavabthy. 

24 G.W.N. 1 = 80 I G 8S6- 
(1919) M.W.N. 81i;(P.Q.), 

[ See 88 I.Q, 609 = 24 O.L.J. 330 ] 


Permanent Tenancy. 

— Permanent tenancy— Ryoiwari land— 

Government pattadar— Tenants holding under 
— Claim of occupancy right— Onus— Rebuttal. 

In suit by a ryotwari pattadar to ejeot his 
tenants on the expiry of a six months' 
notioe to quit, the tenants pleaded a permanent 
right of oooupancy. It was proved by tbe 
evidenoe that the tenants had been in posses- 
sion for a very long period at uniform rents, 
without proof that they had been let into 
possession by the pattadar, that they had 
reclaimed the land and dug wells in the 
gardens at considerable expense, that they had 
been alienating tbewells and tbe lands irrigat 
ed thereby and that they had cultivated the 
lauds as they pleased. Beld t that the title of 
the plaintiff as landlord and the giving of the 
notices not having been disputed, the onus lay 
on the tenants to prove that they had perma- 
nent rights of ocoupanoy, but that upon the 
faots established, the onus was discharged. 
Permaoenoy is not a universal and integral 
incident of an under-ryot’e holding ; if olaimed, 
it must be established. This may be done by 
proving a oustom, contraot or a title and 
possibly by other means. ( Sir Lawrence Jen- 
kins.) 8ETUBATNAM AIYAB V . VENKATA- 
CHALA GODNDAN. 43 Mad 867 = 

47 I. A 78 =» (1920) M.W.N. 61 = 
27 M.L.T. 102 = 11 L.W. 399 = 
88 M L.J. 476=22 Bom. L R. 678 = 
18 A L J. 707 = 56 I 0. 117 (P.O.) = 

[On Appeal from 24 M.L.J. 871 = 
13 M L.T. 4 SO = 20 I.O. 374- 
(1913) M.W.N. 431] 

Permanent tenancy — Payment of 

rent ot uniform rate— Landlord takinQ a mort- 
gage of the holding— Description of tenancy at- 
will in rent receipts— Effect of. 

In a suit by a landlord to ejeot his tenants, 
it was found that the holding was oreated in 
1845, that it had ever since been held at a 
fixed permanent rent and that the plaintiff's 
predecessor had taken a benami mortgage 
of the holding treating it as permanent, 


Permanent tenancy— Inference from 

facts— No evidence of terms— Long possession — 
Uniform rent— Erection of cosily structures— 
Estopped— Rent of permanent holding— Not to 
be enhanced except when authorised by statute . 

Iq a suit by plaintiff to ejeot defendants 
from land situated iu the suburbs of Delhi and 
covered by a masonry building it appeared 
that about 1959, plaintiff’s predecessor-in- 
title invited the defendant's predecessors to 
ocoupy tbe land in question for building 
purposes. There was no doonment evidencing 
tbe terms of ocoupanoy. It was proved in 
evidenoe that from 1859 onwards, a fixed and 
uniform rent was paid, that in some the 
receipts given by the landlord the rent was 
described as " permanent " that the defts. and 
their predecessors had ereoted substantial 
buildings oo the land without objection from 
the landlord, that they had dealt with the 
properties by way of sale and mortgage and 
that the properties bad passed by euooessioo. 
Held, that theohief Oourt was right in holding 
that the deft. '8 tenancy was a permanent one 
at a fixed rent and that the validity of the 
inference was not affected by the faot that there 
was no permanent settlement by the Govern- 
ment in the Punjab. 28 O 738, approved. (Lord 
Dunedin). AFZAL UNNI8SA v. ABDUL KABUI. 

47 Gal. 1 = 81 P.R. 1919 = 13 Bar. L. T.1- 
11 L.W. 176 = 17 A.L J. 608 = 
86 M L J 880 = 28 P W R. 1919- 
1 O.P L.R. (P C.) 47 = 28 M.L.T. 88 = 
23 O.W N. 966 = 80 O.L.J. 182 = 
(1919) M.W.N. 494 = 60 I 0. 749 = 
27 Bom. L.R. 891 <P 0.). 

[On Appeal from 121 P.R. 1912 = 
209 P.L R. 1912 = 17 1 0 208 = 
197 P.W.R 1912.] 

Permanent tenancy— Proof of— Infer- 
ence from facts . 

The Court below found (1) that the origin of 
the tenanoy and its terms were unknown but 
it was certain that the tenancies were oreated 
more than 80 years and possibly 50 or 60 
years ago, (2) that the laai was let for building 
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LANDLORD AND TENANT — Permanent 
tenancy. 

purposes and the*leasees constructed bouses on 
the parcel* of land in dispute at considerable 
expense, (3) tbat the tenanoiea in dispute w*re 
transferred from time to time and tbat tbo 
landlord acquiesced in these transactions and 
( 4 ) in all other cases brought by the landlord 
against other tenants in respeot ot the same 
tenure on the ground that they were tenancies 
at will had been dismissed on the finding that 
the tenancies wore permanent. Eeid % tbat the 
only legilimate inference from these facts wa9 
that the land originally was let tor baildic g pur- 
poses on a permanent tenancy. 98 C. 738 ; 60 
I. C. 749, Ref. to. {Ryves. J.) NOBIN CHAN- 
DBA v . BAND]. 1923 AH. 486. 


Permanent tenancy— Building— Each- 

cha House— -Po oca building— Nature of grant. 

In a Buit by Zsmindar for demolition of a 
pucca house built by an agricultural tenant 
the land was found to have been granted to ( 
the tenant for baildiog a house which ha had 
originally built kaohoba. The Zemindar did 
not prove the nature of the original grant- 
Btld , the tenant was entitled to make the 
building a pucca building. (Tudball and 
Kanhaxya Lal t JJ.) GHORBY p. SHIB LAL. 

18 A.L J, 781-58 I.O. 410- 
2 O.P.L R. (All.) 266, 

Permanent tenancy— Use of land in 

Mahal— Nature of possession. 

User by tenant of a piece of land in a Mahal 
(or building a but and tying cattle, unless a 
title by adverse possession is acqaired by pre- 
scription, is a mete license and is revokable 
unless he has spent money on a permanent 
structure. (Knox, J.) GAJADHAB p. BH1MAN. 

42 1.0. 696. 


LANDLORD AND TENANT — Permanent 
tenancy. 

Where the origin of tenancy was nokoowu, 
but the original tenant and hie euoceesor had 
been in occupation of the land for over sixty 
ysare on payment of rent which was never 
varied, and the tenancy was treated by the 
landlord aB heritable and the land was set out 
for residential purposes, the inference may 
well be drawn that the tenanoy was in its 
inception permanent. The presence of a 
permanent structure on the land is not 
essential to establish tbat the tenanoy in ita 
inception was of a permanent oharaoter. A 
dwelling-house need not be brick-built in 
order to indicate that the tenanoy wa9 intended 
in its inception to be o( a permanent oharaoter. 
{Mookcrjee and Chotenert JJ.) Makhan Lac 
De V. ARUN BALA DEVI. 1924 Oal, 468. 

Permanent tenancy— Proof of estoppel 

— Building of pucca structures. 

Where the doonmenl creating the tenanoy 
is not forthcoming the nature ot the tenanoy 
can only be proved by tbo mode ol using the 
land, the aots and conduot ol the parties. II 
there were a series of succession and recogni- 
tions and the rent continued uniform for a long 
series of years the inference is tbat of perma- 
nenoy. The mere fact tbat there are pucca 
buildings without proof of landlord's belief and 
standing by will not do. (Ghoss and Panton r 
JJ.) 8YBD A LI KaZEMINIP. MAN1K OHAN- 
DBA PBAMANIK. 27 O.W.N. 969=* 

162a Oal. 156. 


Permanent Tenanoy— Improvements— 

Compensation- 

A mere trespasser upon the land of another 
making improvements thereon, oannot olaim 
to retain its possession, and compel the owner 
to receive compensation for his land. (Sunder 
LaU J.) Ganqa Din v, Jaoat tiwabi. 

25 1.0. 198-12 A L J. 1026. 


• —Permanent tenancy — Plea of— Onus. 

In a suit for ejeotment by a landlord, if the 
tenant wishes to set up a plea of a permanent 
tenanoy by adverse possession, the landlord 
must have speoiflo notioe of the tenant’s doing 
eo, { Macleod , 0 J. and Fawcett, J.) BABU- 
SING RAMOHANDBA RAJB8BIBKB 0. PANDU 
Tatya Kate. 22 Bom. L B. 1418- 

59 1.0, 718-45 Bom. 508. 


— Permanent tenanoy— Origin of tenancy 

unknown— Uniform payment of rent— Erection 
of buildings • 


PermaJient tenancy— Alteration of rent 


— Effect of . 

Where the original nature of the tenanoy is 
not knowr, the fact that the rent baa been 
altered once, negatives the hypothesis tbat the 
rent bad been fixed in perpetuity. ( Hooker jee 
and Chottner , JJ.) NUBUL HUQ p. Maha- 
BAJA BIBBNDBA KlBHOBE MANIKYA. 

38 0.L.J. 121-1924 Oal, 133. 


-Permanent tenancy— Evidence, 


Long possession and uniform payment ot 
rent are not by themselves sufficient to justify 
a finding tbat a tenanoy was permanent from 
ita inception. (Mookerjee and Choitner. JJ.) 
Kbdab Nath Badhukhan p. Madhu 
SUDAN Das. 37 C.L. J. 478° 1923 Oal. 682. 


Permanent tenancy— Payment of pro- 

mium— Thika— Mokx art— Incidtnis of . 

A tenanoy may be permanent without pay- 
ment ol premium. Where a document stated 
that the tenant, the grantee, would pay the 
thika mokra rent ot a certain amount and the- 
grantee was authorised to cultivate from genet*- 
lion to generation. Held, that the word ' thika r 
was used to indioate the creation ol a tenancy 
and the word * motor* 1 meant mokrari and hen oo 
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the rent was fixed in perpetuity. ( Mooketjee 
and Panton , JJ.) Reshee Case Law t>. 
8 atish Chandra Pal. 39 C.LJ. 90 = 

1922 Oal. 123. 

~ Permanent tenancy — Presumption— 
When can be drawn— Dakhilas stating tenant 
to be tenant-al-will— Value of. 

Whore there is nothing to show that the 
defendant's tenanoy existed before 1881 aud the 
plaintiff produced dakhilas showing that the 
predecessors of the defendant were tenanta-at- 
will, held, that the dakhilas are not conclusive 
but that the Lower Court was right in holding 
chat the defendant's cenanoy was oreated after 
the Transfer of Property Aot and that the 
oiroums'ances of the case did not warrant the 
presumption that the tenanoy was, in its origin, 
of a permanent character. tWalmsley and 
Cuming, JJ ) 8RIMATI 8ASIBALA o. 6BIMAT1 
AMALA DEBI. 68 I.C.£1 = 28 O.W.N. 378. 

Permanent tenancy— Incidents of— In- 
ference from conduct. 

Prima facie the use of the word taluka in a 
lease imports permanenoy. Even though there 
are no words of inheritance in a puttah 
and kabuliyat creating a tenure still such in- 
cident may be provod by evidence bearing on the 
history of the tenure and the conduot of the 
parties. 10 M.I.A. 183 ; 12 M.I.A 263 ; 31 C. 
S02, Foil. Though a particular tenure may not 
be a permanent tenure it may by reason of an 
agreement between the lessor and lessee bo sale- 
able in execution of a deoree for rent. Held, on 
the evidence of the case that the tenure in 
question was permanent, heritablo and 
transferable 21 C WrN, 809 ; 46 I.O. 1 ; 26 W. 
R. 636 and 12 W R. 403, Rel. ( Richardson and 
Panton , JJ.) 6ecretaby of State v. 
ananda Mohan Roy. 63 1 C. 149. 

Permanent tenancy— Rent to vary with 

area — Rights of tenants— Enhancement of rent. 

From the year 1678 the defendants had bold 
the lands in question at a rental of As. 2 por. 
bigha but in a lease of 1966 there was a provi- 
sion to the effect that if at any time ou mea- 
surement the defts. were found to be in posses- 
sion of excess area, they should pay rent at the 
xate of Aa. 2 for the excess area. There was 
also a provision that the tenants were to con- 
tinue in occupation from generation to genera- 
tion and that they should pay a proportionate 
part of any additional oesees levied by the 
Crown. Held, that tbo rent was fixed in per- 
petuity at As, 2 por bigha aud was not liable to 
be enhanced. 47 Cal. 280; 1 0 L.J. 672 ; 19 
O.W.N. 66, Rel. ( Mooketjee and Panton 9 JJ.) 
amab Nath bhattachabjee v. Hbishi- 
KESH LAHA. 6ft 1.0. 829 = 38 C.LJ. 138. 

Permanent tenancy— Long possession 

— Uniform uni— Improvements, 
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Where it is found that 'the tenants were 
using the fields for sixty years and rent was 
not varied and they made improvements, then 
it is presumed that they are permanent tenants, 
(Teunon and Newiould, JJ.) BANGA CHAN- 
dba Pal v. Kailash Chandra Pal 

88 1.0. 189. 

Permanent tenancy— Dwelling house— 

Half a century , 

The origin of the tenanoy was unknown but 
it had bcea in existence for at least ball a 
century. The land was let out for residential 
purposes, it bad been held at a uniform rent 
and the tenant had aolually built a dwelling 
house thereon and lived there from the incep- 
tion of the tenanoy till the sale to the 
defts. Held, that from these ciroumstanoes it 
could not be inferred that the tenant was per- 
manent and transferable. 15 O.L.J 220, Foil. 
The dwelling-house need not be of brick in 
order to indioate that the tenanoy was intended 
in its inoeption to be of a permanent obaracter. 
( Mooketjee , O.J. and Fletcher, J.) 8HOROSHI 
Chaban Ghosh v. Bhagaloo Bah. 

67 1.0. 877 = 32 0 L.J. 88. 

Permanent tenancy — Re-entry— Right 

of— Transfer. 

When a landlord grants a permanent and 
heritable tonuro in land, ho has no estate left 
in him, unless he reserves to himeelf a right 
of re entry cr reversion. A lease creating a 
permanent and heritable tenure contained a 
clauso. if the said land and bari be not used 
for dwelling purposes tbo right under the 
pattah shall be void. Held , that the clause 
did not oontain any reservation of the righto! 
re-entry by the landlord, 8uob tenure was 
transferable by custom. ISanaerson, O.J. and 
hlcokttjee, J.) Mahammed Reajuddin 
AHMED V . BASU DA 8UNDABI DaSI. 

48 l.G. 330 = 28 0. L.J. 278. 

— Permanent tenancy — Evidence of , 

Tbo right of alienation is a featuro, though 
not an essential ODe, of permanent tenure. A 
permanent tenure may bear a variable rent, 

( Richardson and Walmsley , JJ.) . PBODYOT 

Koomar Tagore v. Kbishnamoni Dasia, 

40 1.0.818 = 21 O.W.N. 809 

Permanent tenancy— Permanent ten - 

ure — Liability to enhancement of rent — Con- 
struction— Palni regulation— Arrears of rent 
recoverable according to provisions of 9 whether 
proves fixity of rent— Noabad lands and taraf 
lands . 

Where the lease is permanent, the rent is 
liable to enhancement, unless the landlord has 
oontraoted to the oontrary or is by lawpreolud- 
od from olaiming enhancement. 12 O.W.N. 
175 ; 19 O.W.N. 1129, Ref. Whers the material 
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'terms of a oontraot of tenancy of Tara/ and 
Noabad lands were aa follows : — on (that is 
the lessee) having applied of yoat own accord 
for a Taluka Patta I having a Taluka Kabuliyal 
of the said total lands, grant you this Patta 
and thereby appoint you talukdar The total 
rent ol the 8Aid Mouzahs is a consolidated snm 
of Company’s Rs. 420, eto., eto. "It the Hczur 
imposes any new assessment, that yon shall 
give without any objeotion and if you do not 
pay aocording to the Kists given below the 
arrears of rent would be realised in accordance 
with the Regulations V, VH and VIII and other 
laws that may come into force." Held t (1> 
that -the words “Taluka Patta” would prima 
facie show that permanent iotereet was grant- 
ed to the lessee but that does not mean that the 
rent was also permanent ; (2) that the general 
covenant, regarding the payment of new 
assessment ehoald not be restricted to a parti- 
cular tax in respeot of a particular land (the 
Noabad land) bat should refer to the whole 
land and to imposition made in future by the 
Government in respect of any portion of the 
land ; (3) that the agreement to reoover the 
rent in arrears under the Patni Regulation does 
not prove that permanent rent is fixed ; and 
(4) that the oovenant by the lessee to pay a new 
assessment imposed by the Government does 
not show that the landlord intended to pre- 
clude himself from having his ordinary right 
of applying to have the rent enhanced in a 
proper case. (Fletcher and Richardson . J J .) 
Upendral kl Gupta v. Jogbsh Chandra 
ROY. 38 1.0 fl0-22iO.W,N. 278. 

Permanent tenancy Uniform rent. 

The mere (act, that the rent of a tenanoy of 
a holding of nukoown origin has not been rais- 
ed. is not conclusive proof of tho fact of the 
rent having been fixed in perpetuity. ( Alcoker * 
jte and Cuming, JJ.) Jagabandhu Saha v . 
Magnamoyl DASSl, 44 Oat. 685- 

24 G.L.J, 863-36 1.0. 881-22 O.W.N. 89. 

—Permanent tenancy — 11 lstimrari Mo- 
karari "—Meaning of— Perpetual tenure— What 
covenants are necessary— Meaning of xoords in 
document— Question of fata or fact— Rights i of 
parties . 

11 lstimrari Mokarari ” does not perse confer 
.an estate of inheritance bat an lstimrari Mo- 
karari Patta, even in the absence of words 
denoting heritability such as Bafezandan, 
Raglan Badnaataa or At Aalad may mean a 
.perpetual grant if the other terms of the ins- 
ftrnment, the sarronnding oiroamstanoeg or 
the subsequent oondoot of the parties, disclose 
.an intention with anffioient certainty. A 
restraint on transfer and on the catting down 
nf frnit bearing trees and an obligation on the 
lessees to plant another tree in place of any 
Ahat might fall dowg b j itself, the recital of a 
substantial premium, these are Barest indica- 
tion* of a permanent grant, On the other 
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hand the clause which throws the costs of im- 
provements on the lessees is not suoh an indi- 
cation. The meaning of words in adooument 
is a question of fact, though tha effect of words 
is a question of law, The rights of the parties 
to a contraot are to be judged by that law by 
which they may justly be presumed to have 
bound themselves. Where in a lease in favour 
of two persons the duration of Pattas ia to be 
measured not by the continuance ol the joint 
lives bat also by the life of the survivor, no 
question of limitation oan arise before the 
death of both. ( Jenkins , G. J.. Mcokerjee 
and Richardson , JJ.) RAM NARAIN SINGB 

v. obota Nagpur Banking association. 

36 1 0. 321 -43 Cal. 832. 

Permanent tenancy— Burden of proof . 

In the absence of a written instrument con- 
taining the terms and conditions of the tenanoy 
the burden of proving a permanent tenanoy, 
is on the person alleging it. Suoh a question 
is prima facie one of faot. (RicJtardaon and 
Mullick , JJ.) KALUBAM 8R1MAL V . PUBAN 
Chand Nahar. 27 1.0. 300. 

Permanent tenancy— Tatuq— Presump- 
tion. 

In the absence of any speoifio indication to the 
contrary either in the instrument creating the 
tenure or surrounding circumstances the infer- 
ence is that the tenanoy called a "taluk" 
is a permanent tenore. (Afoofcer;>e and 
Mullick , JJ.) BUDYAR RAHMAN v. MATIBR 
RAHMAN. 21 I.Q. 47-18 CLJ. 271. 

Permanent tenancy — Patiah , Con- 
struction of— Word Mokarari not used — Fixity 
of rent . 

The grant ol a permanent tenenoy is not 
inconsistent with the construction that the rent 
is a rent fixed in perpetuity though no suoh 
term sb Mokarrari or tsfimrart is used. 
(Richardson and Nexobould, JJ.) PEARY 
MOHAN BEN v . Bidhu Badan Banbbji. 

20 1 0.200. 

Permanent tenancy— Renewal— Clause 

for— Effect. 

A clause for renewal does not neoessarily 
import permanenoy. (Mookerjee and Beach - 
croft, JJ.) SECRETARY OP STATE l>. FORBES. 

17 I.Q, 180-16 O.L.J. 217. 

Pertnansnf (enancp — Presumption — 
Frequent transfers of tenancy . 

The frequent transfers of an interest in a 
talnk without any change in the terms of tho 
holding or in the amount of rout paid extend- 
ing over more than 60 yearn, will show that 
the interest is a permanent and transferable one. 
21 W.R, 886, Foil. A sale certificate whioh 
waa the origin of the delta*, title, expressly 
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stated that the holding was a Mausrarsi Jana, 
The landlord was not a party to the oase. 
Held the recognition o! the permanenoy of the 
holding would be a relevant fact as baviDg 
taken place in the transaction by which the 
transfer was made. (Milra and Geidt . JJ.) 
Haridas Tantt V. Upendba nabain Baha. 

16 C.L.J. 71 = 16 1.0. 937 = 22 0 L.J. 75 

Permanent tenancy — Building pur- 

poses— Presumption— Notice. 

Land was let out for dwelling purposes and 
the rent had not been enhanoed for 24 years. 
The tenant had been allowed to plant fruit 
trees on a part of the disputed holding. The 
tenanoy had never been transferred and there 
was no succession from father to son. Held 
that it could not be inferred that the tenanoy 
was of a permanent nature and transferable. 
A notice was served on the tenant in August 
calling upon him to quit the land in April 
next year. Held, that the notice was reason- 
able aud valid. 36 0. 927, Ref. ( Mookerjee 
and Coxe , JJ). Raimala Bipbajugi v. 
8HIBA 8UNDABI CHOUDBABI. 16 1 0. 381 = 

16 C.L.J. 26. 

Permanent tenancy— Descent of pro- 
perty— Erection of buildings . 

The fact that lease-hold property has des- 
cended (or one generation does not, as a matter 
of law, oreate the presumption that the lessees 
have a permanent interest. The faot that 
masonry buildings, oosting a few hundred 
rupees, have been erected upon lease hold pro- 
perty by 8ub-lessee9 of the lessee, would not 
confer on the lessees a permanent interest in 
the property. 16 O.W.N. 567, diet. ( Sharf - 
uddin and Coxe , JJ.) MOHIN Ohandba v. 
RUP MANJARI DASSI. 16 1.0. 218. 

Permanent tenancy — Circumstances 

proving. 

Land in a tenanoy granted before 1661 for 
residential purposes was enolosed and 
improved by the tenant, to form the grounds 
or oompound of a somewhat permanent, 
residential building. The rent during all these 
years remained unohanged though the land 
had increased considerably in value. Afterwards 
the land was transferred by sale and also passed 
by inheritance without objection. The trans- 
ferees were recognised as tenants by reoeipi of 
rents by them. No attempt was made to ejeot 
the tenants. Held, the oonolusion that the 
tenanoy was permanent, transferable and herita- 
ble tenanoy at a fixed rental was obvious. The 
mere retention of the name of the old tenant 
in the Sherista of the landlord, is not in itself 
sufficient to indicate that there was no recogni- 
tion by the landlord that the tenanoy was 
heritable and transferable. 82 C. 41 ; 82 0. 
61 ; 34 C. 902, Ref. [Brett and Qharfuddin , 
JJ.) Grey v, Ram Bhabhi Roy. 


LANDLOBD AND TENANT - Permanent, 
tenancy. 

Permanent tenancy— Inference from. 

facts. 

Where it is established that the tenant and* 
his successor have occupied the land for over 
sixty years that the rent has not been varied, 
that the tenure *as heritable and that it was 
let out for residential purposes, the only pos- 
sible inference is that it wa9 in the nature of a 
permanent tenanoy. [Mookerjee and Carnduff ,, 
JJ.) Mohobam Sheikh Ohapbasi v . 
Telamuddin Khan. 15 G.L J. 220- 

18 1.0. 606 = 10 O.W.N 567. 

Permanent tenancy— Grant by pro- 
prietor— C. P.j Land Revenue Act—C. P. 
Tenancy Act . 

Neither C. P. Land Revenue Aot nor C. P. 
Tenanoy Aot prohibit the proprietors from- 
granting permanent leases in consideration of 
valuable improvements to be made in the vil- 
lage# at any rate before the passing of those 
Aots. ( Chatterjee , J). RAJIBA Ganntia v . 
Baji Kahab. 9 1.0. 113, 

Permanent tenancy — Burden of' 

proof , 

The onus of proving the permanent nature 
of a tenanoy ie on the person who sets it up. 
Long possession of a tenure by the tenant and 
his ancestors and the landlords having permitt- 
ed them to ereot substantial structures would- 
warrant the presumption of permanenoy. 
(Broadway and Abdul Qadir , JJ.) Lada MOTl 
BAGAR v. Dhanna MAD. 1922 Lah. 329 = 

29 P.W.R. 1922. 

Permanent tenancy— Evidence of — 

Pnsumption . 

Fixity and uniformity of rent and transfer 
and devolution of interest for a long time 
without objection by the paramount owner,, 
raise a presumption of permanent tenanoy. 
16 I.O. 110 ; 15 C.L J, 220; 84 0. 902; 121 P.R. 
1912. ( Broadway and Abdul Raoof , JJ.) RAM 
Bahai v. Mahomed 8adiq. 4 Lah. L.J. 311. 

Permanent tenancy— Evidence of— 

Origin unknown — Inference from circum- 
stances. 

In a oase in whioh there was no direot evi- 
dence as to what the original tenanoy was, it 
appeared that a pucca house was ereoted on the 
premises in question at least 50 years before 
snit, that from that date the rent fixed and paid, 
for the premiees in question had never varied* 
that the tenant from time to time bad disposed 
of his interest, and that during that period the 
value of the land had risen. Held, that the 
proper inference to be drawn on the facts was 
that the tonanoy was a permanent and 
not one from month to month. ( Schwabe , 
O.J. and Wallace , J.) Abdus Balam Sahib 
V. M. KANDABWAMI GHETTIAB. 

(1022, M.W.N. 639-43 M L.J. 856=- 
16 L.W. *78 = 1923 Mad. 5k. 


16 1 . 0 . 110 , 


i 
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Permanent tenancy— Acquisition of— 

Length of possession. 

Mere length of possession will not confer a 
right of permanent occupancy on the tenant* 43 
M. 667 ; 41 M.L J. 175 ; 94 M.L.J. 234, Ref. 

( Kumaraswami 8aslri and Diva Doss, JJ.) 
TANUKU MAHALAKSHMI V, GHAMARTY 
NabaSIMHA MORTBY. (1922) M.W.N. 146 = 

13 L. V. 449-1912 Mad. 62. 

Permanent tenancy— Onus of proof — 


Public trust • 

When the question ie whether a temple 
authority had granted a permanent lease or 
not, the presumption ie against the intention 
to make suoh a grant, for it is only in ex- 
ceptional oiroum9tanoee that a permanent 
lease of temple property oan be justified, 41 
Mad. 709 I 13 M.I.A. 270 and 15 O.L J. 227, 
Foil. Where land had been let at the same 
rate for 31 years aod the superstructure on the 
land was purchased more than 20 years ago and 
was subsequently mortgaged by the deft., the 
preeumption against permanency was not 
rebutted and the land should be surrendered to 
the trustee after removal of the superstructure. 
(T7uMis, C.J. and Krishnan , J.) CBINNAMMAL 
0. ratnasabhapatbiQhbttiab. 

(1920) M.W.N. 532 = 99 I 0. 241 = 

12 L W. 191. 


Permanent tenancy— Burden of proof . 

A ryotioari pattador tenant setting up a 
permanent right of oocupanoy has the burden 
of proving such right on him, sinoe under 
ryotioari system, the Government have 
treated the ryot as the real cultivating owner 
during the oourae of tbeir settlement. 99 M. 
SIB ; 36 M.L. J. 468 : 7 M.L ,J. 1. Foil ; 43 1.0. 
977 ; 21 M.L:J. 846 ; 24 ML.J. 671, Dies. 
fjSodasiva Aiyar and Napier, JJ.) A1YAPPA 
NAIOKER t>, MEDAI THALAIiVOl TBIRU- 
MALAYAPPA. 10 L.W. 7 = 87 M L J. 238 = 
52 1.0. 986 =» (1919) M.W.N. 631, 


Permanent fencwcp — Inference — 


Trustee landlords . 

Ordinarily landlord's acquiescence or oonduot 
may lead to the oreating of a permanent 
tenenoy but not that of trustee landlords bb 
they have no power to oonfer rights of perma* 
nent tenanoy exoept for necessity or benefit of 
the institution. (Sadosiuo Aiyar and Napier , 
JJ.) Naina Pillaiu. ramanatban Obbt- 
tiab, 88 M.L.J. 84-411.0.788. 

[Alio 18 O.L.J. 227=13 1.0. 596; 

44 1.0. 695=84 ML.J, 284 ; 

(1920^ M.W.N. 532-12 L.W. 191.] 


Permanent tenancy — Evidence — 

Ryotwari— Presumption of- Temple lands— 
Occupancy right in— Recognition of . 
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The Courts below iof erred occupancy cig h *- 
from the iaots that the tenants had been to 
possession of the lands lor nearly 60 
paying a uniform rent, being equivalea 
the Government aesessment on a aingl® crop 
land, that the tenants had been 6elljug an 
mortgaging their lands to the knowledge ox 
the landlord without any objection, that there 
had been devolution of the property lrom 
father to eon. the landlord recognising the son,, 
as tenant in the father's place and that there 
hai been no auoceasfnl attempt to raise the 
rent during all the period. Held, that the 
presumption that the tenanoy was a perma- 
nent one was properly raised. It does not 
follow that because the landa were unoocupied 
Government rytowari lands at one time 
cultivating tenants can never acquire oooa- 
panoy rights in them. 21 M.L.J. 645 and 24 
M.L J. 659, Rsf. (Spencer and Kreshnan. JJ.) 
Muthuswamy Iyer v. Nainab ammal. 

(1918) M W.N. 219 = 43 1.0. 971“ 

1 L.W. 194. 


Permanent tenancy — Mir.aidare — 


Ryotioari land . 

When tenants are in possession for a very 
long time paying a uniform rate of rent after 
they had reclaimed the lands and Afirasidars 
are not in possession, it raises a presumption 
that the tenants have oooupanoy rights. There 
is no Btatute that every riiyat under apatladar, 
is a tenant from year to year. (Denson and 
Sadasiva Aiyar , JJ.) VENKATAOBALA 
GOUNDEN t). RANGABATNAM AIYAR. 

13 M.L T 480= (1913) M W.N. 434 = 
20 1.0. 374 = 24 M.L J 571 = 

[Affirmed on appeal 36 I 0. 117 = 
43 Mad. 567 (P.Q.).] 


Permanent tenancy— No presumption 

of— Lease for building purposes . 

The faot that the tenanoy is one for building 
purposes, that a substantial building has been 
eroded and that the property has descend- 
ed from fathor to son or has been sublet or 
alienated need not be taken into consideration 
in determining whether the tenanoy was a 
permanent tenanoy, on the (aoe of an instru- 
ment defining its terms. There is no presump- 
tion of a permanent tenanoy where land is 
let for building purposes and the tsnant 
oannot get the value of buildings on ejeotment. 
(While, O.J., 8ankaran Nair and Tyabji, JJ.) 
BlVATHA MUTHU ASARI V. REVO, J.N.K. 
Mesquite. 24 M L.J. 642-19 1 0. 824 = 

(1918) M.W N. 480. 

(Oo Appeal from 13 M.L.T. 80S- 
19 1.0. 721- (1914) M.W.N. 67.] 


Permanent tenancy— Presumption of 

—Paitadar— Payment of fixed rent . 

The mere faot of the payment of a share of 
tho produce by the cultivating ryot to the* 
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Pattadar does not prove that the deft, is the 
Pattadar’s tenant in the etriot cense of the 
term. (Abdur Rahim and Sundara Aiyar , JJ.) 
PERIA KaBOPPAN V . ANNA6WAMI AlYAB. 

21 M.L J 818 = 10 M.L T. 183 = 
12 I.C. 1 = (1911) 2 M.W.N, 162. 

Permanent tenancy— Proof . 

The mere payment of unvarying rent for a 
long Deriod by an intermediate holder between 
the Zemindar and the oultivator doeg not by 
itself establish permanent tenure. (Krishna- 
ewamx Aiyar and Ayling, JJ ) 8ULLEE 
ABHOYEE V. KRISHNARAO. 9 M.L.T. 221 = 

21 M.L.J, 160 = 9 I.C. 141 = 
(1911) 2 M.W.N. 86. 

Permanent tenancy — Determination 

of— Lease lor specific purpose— Purpose not 
carried out. 

In the case of a perpetual lease it is deter- 
mined by the death of the leasee. The princi- 
ples enunoiated in 4 B. 424 apply to a case 
like the present when the Company to whom 
the land was given for a specified purpose is 
defunot. Where a lessor has leased his land 
for a specific purpose and that condition is 
broken, the lessor had the right to claim hie 
land back. Where land was given for the 
purpose of having a Faotory on it, and it had 
no faotory now standing on it the landlord is 
entitled to possession. (Prideauz, A.J.O.) 
Gowardhandas v. Wahid Khan. 

6 N.L.J. 170 = 1923 Nag. 243. 

Permanent tenancy— Presumption. 

A lease of a waste land and an expenditure 
on it do not raise presumption of permanent 
tenanoy. (Mitra, A.J.C.) MANALAL v. 8UKH- 
LAL 87 I.C. 811. 

Permanent tenancy— Onus of proof — 

Lease ot jungle— Reclamation — Improvements 
— Equitable estoppel . 

If in a suit for ejectment the right of the 
landlord depends upon a leaso granted for 
clearing a jungle, settling a village in the vil- 
lage area, and settling agricultural tenants 
on the land, and the lessees plead that they 
have permanent rights, the onus is on them to 
prove their allegations. If the lessees have 
made only such improvements as were neces- 
sary for the opening of tho village, they cannot 
be said to have been induced to believe that 
their tenure would be permanent. The pre- 
sumption is that it is not permanent. If 
permanent works, beyond those agreed upon at 
the time of the lease are constructed and the 
landlord enoourages their ereotion in circum- 
stances which lead the lessees to believe that 
they are acoepted as permanent tenants, the 
landlord would be equitably estopped from 
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denying their possession as such. (Batten, 

a.j.o.) Bhuneshwar v. Lal Bahadur 
Bingh. 81 I.C. 380. 

— Permanent tenancy— Length of occu- 

pation— Improvements. 

The lengh ot the periods for whioh a tenant 
has been in possession of the land does not, 
in the absence of proof that the rent was 
uniform, raise any presumption that the 
tenancy i* a permanent one. To raise an 
equitable estoppel against a lessor precluding 
him from aning for possession on the determi- 
nation of the tenanoy, the tenant must show 
facts sufficient to justify a legal inference that 
the lessor ha9 by implication contrasted that 
the right of the tenanoy should be changed 
into a right of permanent oooupanoy. (Batten, 
Offg . J.C.) BANMALI t>. NlHAL SINGH. 

48 1 0.394. 

Permanent tenancy— Change in rent 

- Effect . 

A mere obange in the rate of rent will not 
necessarily extinguish the permanent nature 
of a lease. 8 C.W.N. 56, expl.; 12 0. 117 P.C., 
ref. to. (Drake Brockman, J.O.) MADHO RAO 
V. GOVIND BHaT. 48 I.C. 794. 


Permanent tenancy— Reclamation of 

waste land— Acquiescence. 

Where it is proved that the tenant has re- 
claimed waste land at great expense and the 
landlord was aware of the improvement and 
had not raised any objeotion, the tenants oan 
plead an estoppel by aoquieaoenoe if the land- 
lord subsequently sued to eject him. [Mitra, 
A.J.C.) 8AWAI 8INGHA NATHURAM V. 
KALLOO. 44 I.C. 817. 

Permanent tenancy— Under proprietor. 

A permanent lessee not possessing a herit- 
able or transferable right is not an under 
proprietor. 81 A. 394, PC., expl. ( Lindsay , 
J.O. and Kanhaiya Lal. A.J.C ) Pbag v. 
Muhammad abdul Hussain. 25 I 0. 603 = 

1 O.L.J. 344. 


Permanent tenancy — Bemiadi patta — 

Grant of permanent tenure by ghaiwal. 

A bemiadi patta does not necessarily omvey 
a permanent heritable interest ; but this does 
not mean it oannot do so. As stated in the 
Settlement Report of the Patkum Pargana 
bemiadi ijaradars hold permanent tenures the 
rent of which is liable to enhancement. 2 P.L.J. 
180, Expl. A ghatwal who is incompetent to 
grant a permanent tenure is estopped from 
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tenanoy. 

alleging that the grant did not oreate a perma- 
nent right if he really purported to do so. 
(Coutts and Macpherson , J J - ) KANGALI 
OHARAN MUKHEBJI V. BUBAJ NaRAIN BAH. 

6 P.L J. 687 =* (1922) Pat. 90- 

<1922- P. 101. 

— 'Permanent tenancy— Creation ol ten- 
ancy— Resumption, 

Where the landlord reduced the rent in lieu 
of service by a jeth raiyat, the landlord could 
resume. lands on oessatioo of service. Neither 
duration nor devolution from father to son oan 
in euoh oases create a permanent tenure so as 
to prevent landlord from resumingon cessation 
ol service. (Das. J.) RAMBSHWAB BINQH v, 
BHAGAT MAN.) Hi . 67 I C. 41 « 

'2 U.P.L.R. (Pat.) 194. 

Permanent tenancy — Evidence of— 

Long possession— Non-payment o/ rent— Effect 
of. 


Where the origin of a tenant’s possession of 
~ 06 Maia land used as a house-site is shown to be 
permissive and derivative from the land the 
tenant oannot acquire by prescription a title 
adverse to the landlord unless be openly asserts 
his permanent right and definitely challenged 
the right of the landlord to eviot him : Mero 
non-payment of rent is in these oases of very 
little value as showing any right to permanent 
reeideuoe, Iq many oases no aotual right is 
placed by tenants of this class exoept euoh 
inoorporeal rent as is illustrated by a general 
position of dependence upon the ground land- 
lord as one of the village proprietors. It i9 not 
sufficient for a tenant to show that he has cot 
actually delivered cash or even manure or has 
not rondered oertain definite and specified ser- 
vices, as bis position as a temporary tenant may 
equally well be illustrated by the mere fact of 
recognising a oertain feudal dependency upon 
Ilia landlord. (Pipon, J.O.) RAHJMUDDlN v. 
8HABAZ KHAN. 71 i.o. 812. 


Proprietary Right. 

Proprietary right— Pur chat, of bv 

* tenant . 

A tenant purchasing a share in a village doss 
not thereby booome a proprietor or abolish 
. O 7 p « 0pr »‘® 7 , ri « ht ol the other oo-sharer. 

J 1901) 63 ' PoU - *•> eat 

RAM V . MUHAMMADUDD1N. 26 1.0, 40. 


Proprietary right— Bouse sites. 

The site under the house of a non-propri 
in a village ordinarily belongs to the propel 
and its sale without the oonsent of the 
^netary body te voidable. [BcoU-Smith, 
4ZIUKHAN o. XAB1M. 1986 L. I 

Vol. Ill 0. D.— 108 
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Proprietary right — Encumbrance — 

Dfa\i)ig with land by tenant , 

Anything which interferes with the unres- 
tricted rights of the proprietor as they existed 
at the time of the creation of the tenancy 
would be an encumbrance upon the land. 
Even the granting of a lea9e of zerait lands, 
that is to say the land whioh the landlord is 
entitled to hold in direct possession and lo 
cultivate for his own purposes would be an 
encumbrance. A lease of 6Uoh lands granted 
to an oocupier in circumstances whioh would 
give him a right of occupancy over the land 
would amount loan encumbrance. [Miller, 
C.J. and Jawala Prasad , JJ.l MAHADBO 
PEBSAD SaHD V . GAJADBAR 8 ABU. 

1 Pat. L,R. 145 = 1924 P. 862. 


Raiyat— Ryot. 

3ee (1) B. T. AOT. 

(3) Madras estates Land act, 


Relationship. 

gafoppff. 

Whatever may have been the nature of a 
persons’ possession prior to a lease, onoe he 
takes a lease-deed in reaped of the land from 
another, he is thereafter estopped from denying 
the title of his lessor. ( Rafique and 8luart, JJ.) 
8ITAL Prasad v. Badri Prasad. 

20 A.L.J. 907 -L.R. 3 A. 623-1923 A. 63. 

Relationship — Adverse possession— 

Exproprielary tenancy . 

A person oannot obtain the “ status ” of an 
exproprietary tenant by adverse possession 
though he oan obtain an absolute title to the 
property by adverse possession. [Richards, 
O.J. and Banetjte , J.) Baldeo u. UDFAT 
RAI. 37 All. 22 = 26 I 0. 21- 

12 A.L.J. 1163. 

Relationship — Acceptance of rent — 

Effect of— Ejectment. 

The plaintiff sued to eject the defendants as 
trespassers in possession of a Don-transferable 
oooupanoy bolding. The defendants proved 
that in 1919 and 1930 the plaintiff accepted 
rent from them for the lands in suit iu the 
name of the deceased riots. Deli (hat the 
effeot of this aooeptanoe of root was to con- 
stitute the defendant’s tenants ; consequently 
at the date of suit, the plff was not competent 
to ejeot the defendant as trespassers. (Afufcer- 
jee and Rankin . JJ.) BALI MOHAMMED 
8 AHA p. JANASI NATH. 1924 0. 835 (1). 

— Relationship — Agreement to settle land 

— Payment of— Salami, 

Piflt waa oooupying land belonging to the 
dell, and obtained a settlement ol the land 
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from bim on condition of paymg a fixed Salami 
and executing a Kabuiiyat within 15 days. 
Tho Salami was beiDg a regularly paid but 
no Kabuiiyat was executed till some time after. 
Subsequently the deft, cancelled the plfl .'9 
lease and gave the lands to another person. 
Held that there was a valid and subsisting 
tenancy between the plfl. and the deft, and 
that the deft, was not entitled to oanoel the 
tenanoy, ( Mookerjee and Chotsner , JJ.) 

Bhagu Singh v. Moheswar Barik. 

1924 G. 931 (1). 

Relationship — What constitutes — 

Demand for rent— Effect of . 

Where the evidenoe indioated that the plain- 
tiff demanded rent from the defendant, with 
full knowledge that the latter was in possession 
as purohasec of the tenant's rights in the land, 
prima facie this is evidence of an intention, 
unless otherwiee explained, to reoogoise the title 
of the purchaser aud unless repudiated, would 
constitute the relationship of landlord and ten- 
ant Where the defendant purchased the holdings 
on the assumption that they were transferable 
and professed to be the tenant in occupation, in 
such oiroumsUnoes, demand by the plaintiff for 
rent i9 good evidence of mutual consent to the 
oreation of a tenanoy, unless (he plaintiff is able 
to explain that the demand was not unqualified 
and should be differently interpreted. (Mookerjee, 
and Rankin , JJ.) Manmatha NaTH KAR v. 
PROBODH Ohandar. 37 O.L J. 82 = 

1923 Gal. 102. 

Relationship— How created— Tenancy 

not in writing but possessio7i given. 

Per Mookerjee , J.— When in pursuance of an 
agreement to transfer property, the intended 
transferee has taken possession, though the 
requisite legal doouments have not been 
exeouted and registered, the position is the 
same as if the doouments had been executed, 
provided that speoifio performance oan be 
obtained between the parties to the agreement 
in the same Court and at the same time as the 
subsequent legal question falls to be determined. 
(Mookerjee and Buckland , JJ.) JOGENDRA 
Krishna roy v . Kubpal Harbbi & co. 

49 0 313 = 33 O.L J. 179 = 1923 Oal. 63. 

Relationship- Purchaser of non trans- 
ferable occupancy holding. 

The purchaser of a Don-transferable ooou- 
panoy holding who is recorded in the Rent Roll 
as being merely in possession does not become 
a tenant and oan be ejeoted. ( Newbould , J.) 
BROJO GOHAL GOSSAIN v . RAJANI KANTA 
GHOSE. 60 1*0. 473. 

Relationship— Transfer— Rights and 

liabilities on. 

The parties cannot have a mutual relation 
in law whiob is oontrary to the true state of 
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facts; if the facts show that the parties are 
co ordinate in position, they oannot be treated 
in law as if they were superior and subordinate 
holders respectively. Where the plff. transferred 
to the deft, a share of the land, held , that the 
latter was not a tenant of the former. 

( Mookerjee , A.C.J. and Fletcher, J.) CHANDRA. 
KANTA OHAKBABARTHY V. ADINATH 8HOMA. 

59I.G. 566 s 32 O.L.J. 81. 

Relationship— Rent— No covenant to- 

pay— Burgadar. 

Where there is no covenant to pay rent and* 
no interest in land oreated in favour of the 
lessees there is no tenanoy. A burgadar is 
not neoessarily a tenant. A burgadar is a person 
who enters into a profit-sharing arrangement ; 
he oultivates the land gives a 9bare of the 
profits to the owner and keeps the remainder 
as his remuneration. In individual oases,, 
the terms of the oontraot may indicate that 
the intention of tbs parties was to create in 
the grantee an interest in the lAnd in other 
words, if there is a demise, a tenanoy is created. 
(Mookerjee, C.J. and Fletcher. J.)‘Brahma- 
MOYEE BARMANI V. SHEIKH MUNSUR. 

68 1.0. 839 = 62 O.L J. 37. 

Relationship— Kobala — Payment— 

Sadarjama— Conduct— Record-of -rights. 

Under a Kobala a certain sum was to be paid 
annually to the proprietor as Sadarjama. The 
sum so payable was regarded as rent and in the 
Record-of-Rigbts (he person making tho pay- 
ment was recorded as a tenant under the 
Patnidar : held , that the relationship of land- 
lord and tenant exieted between the parties. 
(Walmsley, J.) Kailash Nath Roy 
CHOUDHURY V . KaMAKHYA CHABAN CHAT- 
TOPADHYAYA. 89 I 0. 800,. 

• Relationship— Receipt of rent. 

If rent due to one man is realised by another 
that faot cannot oonstitute the former the land- 
lord in place of the latter. ( Beachcroft , J.Y 
Bhabhiram Nath v. Dina Nath Dey. 

81 1.0. 897,. 

Relationship — Creation of — Kabu- 

liyat — .Execution and Registration without 
landlord’s sanction— Effect. 

The execution and registration of a Kabuli- 
pat without the landlord's Banoticn or accept- 
ance, before or alter registration does not 
oreate a tenanoy even though there may 
have been some previous talk of a settlement. 
(Chitty and Walmsley, JJ.) Edon MOLLAB 
v. BADAN. 48 l.o. 889. 

Relationship — Kabuiiyat — Nature of' 

tenancy . 

Where the tenants were holding under 
Dow\ Khabuliyat the nature of the tenanoy/ 
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mast be determined I'o n the terms of the 
Khabuliyat itself and not from the conduot of 
the parties. ( Fletcher and Htida , JJ*) 
KUMRA TAGOBE V. BHOBAN MOYEE DA8YA. 

46 I.O. 1. 

Relationship— Proof of — Receipt of 

• rents by agent . 

lathe ftbsenoe of evidence to the contrary, 
the ordinary presumption would be that a 
Qumasta of a landlord who colleots rent, duly 
pays it to the landlord. Even though the 
Qumasta had no authority to grant an 
amalanama or settle a holding, the mere faot 
of reooiptof rent by the Qumasla on behalf of 
his employer from the ocoopier of the holding 
is euf&oient to prove the tenancy of the latter. 
{Richardson and Beachcroft, JJ.) JAHURMAL 
.BABB V . KEBAMUTULLAH MOLL A. 

49 1 0. 196. 

' Relationship — Evidence of — Entry 
• into possession— Receipt of rent. 

A landlord who enters into an agreement 
with a tenant to lease oat his lands and in pur- 
suance of that agreement receives payment and 
lets the tenant into possession cannot after- 
wards grant a subsequent lease to a third 
•person. In auoh a oaso the subsequent lease 
will not prevail over the earlier agreement to 
•leaae. ( Fletcher and Buda t JJ.l Edon 
Mollae V. BADAN. 45 I 0. 49 

———Relationship— Contract— Assertion of 
higher right , 

Where the relationship of landlord and 
'tenant is founded upon oontraot, a mere asser- 
tion by the tenant, in the absence of a dear 
statutory provision to the contrary oannot con- 
fer upon him rights othor than or higher than 
those embodied in the oontraot. (Bonderson, 
C.J. and Teunon , J.) Bibendba Kiqhore 
■v. Mahomed Doulat Khan. 

41 1.0. 89-22 O.W.N. 8B6. 

Relationship — Proof of — Settlement 

■Khatian entry in— Possession before entry , 

Having regard to the faot of long possession 

• even prior to the entry in Khatian and non-pay- 
ment of rent not only was there no relationship 
of landlord and tenant between the parties, but 
adverse posaieaioo was proved. (Jenkins, C.J. 
and Mookerjee , J.) Bibendba Kisbore v. 
Nabin Chandra. 92 1 0. 681-22 G L.J. 306. 

-Relationship— Possession — Plaintiffs 

allegation that defendant's never attorned — 
JVo ground for suggestion of the defendants pos- 
session on his behalf. 

When the plaintiff oomes into Court on the 
Allegation that the defendants have never 
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attorned to b ; m there is no reason for the 
suggestion that the possession of the defendants 
was possession on his behalf. [Mookerjea and 
Beachcroft , JJ.) 80BHAN Baksh t>. BlREN- 
DRA KlSHOBE MANIKYA BAHADUR. 

30 1.0. 939 (2)=»22.C.L J. 144. 

Relationship— Proof of — Possession of 

other lands . 

It is not sufficient to prove the plaintiff’s 
tenancy to show that he was in possession of 
other lands covered by the lease. ( Chapman 
and Newbould , JJ.) KABTIK v. BAMA 
CHABAN MaNDAIi. 29 I 0. 802 =» 

20 O.W.N. 182. 

Relationship— Evidence of— Payment 

of rent. 

It is open to a party to establish a tenancy 
by proof of the payment of rent to landlord. 

( Mookerjee and Beachcroft JJ.) BHUBAN 
MOHAN v . Edan Sabdab. 2? I.O. 91* 

Relationship — Suit for damages for 

use atxd occupation— Ejectment. 

If a landlord sues for damages for use and 
occupation only and not for ejeotment he 
does not waive his right to eject and he cannot 
be deemed to have reoognUed tbe defendant as 
tenant. [Beachcroft and Neubould, JJ.) RAJ 
Krishna rudba v. Fakib Dome. 

21 I.O. 197-19 O.W.N. 478. 

-Relationship— Agricultural tenancy— 
Rabuliyat 

For the purposes of an agricultural tenancy, 
the tenant should prove that he exeouted 
kabuliyat whioh was aooepted by the landlord. 

( Chapman and Mu\lick % JJ.) KRISHNA OHAN- 
DBA JOQHI v. ACHJRAM NANK. 19 1 0. 930. 

— Relationship— Proof of— Presumption. 

When there is no evidenoe to show that there 
was any agreement at all between the defend- 
ant and plaintiff, there is no presumption that 
the defendant held under the plaintiff under a 
oontraot of tenancy. {Mookerjee and Beachcroft % 
JJ.) Matilal v Darjeeling Munici- 
pality. 18 1 0. 844-17 O.L.J. 167. 

— Relationship- Conduct— Consent* 

To establish tbe relation of landlord and 
tenant, the consent of both parties is not 
required in India though it ie required in 
England. A person settling in some land aa 
trespasser, may be treated as raiyat by the 
Zimindar to whom tbe land is transferred 
by operation of law if tbe trespasser— raiyat 
is recorded aa auoh by the settlement 
authorities. (Bolmwood and Chapman , JJ.) 
KALI Pba&anna Das p. Bhagaban. 

17 C.LJ. 431-17 I.O. 887-11 Q.W.H, 818. 
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^—Relationship— Khabuliyat executed by 
cne of lioo brothers— Effect. 

Where one of two brothers executed a 
Khabuliyat , the question whether the other 
becomes a tenant depends on the intention 
of the parties. If the landlord knew that be 
was letting the land to both but took the 
Khabuliyat in the name of one for the sake 
of convenience then the relation of tenancy 
was oreated with the other brother. But if 
the landlord knew nothing of the arrange- 
ments mide between the two brothers and 
believed himself to be oontraoting with the 
brother executing the Khabuliyat then those 
arrangements would not bind him and would 
not create any relation between him and the 
other brother. (Coze and Richardson , JJ.) 
Babat Chandra Roy v Ratubuddin. 

17 1.0. 227-16 C.L.J. 271. 

Relationship — Paffan— Settlement— 

Adhi Proja , whether tenant or servant— Bur* 
den of proof . 

In a Pattan Settlement, the Adhi Proja is 
generally a tenant and the burden of proving 
that be is a mere servant rests upon the land* 
lord. (Coze, J.) BlBOJ MUHAMMED v. 
Mohabut Muhammad. 11 1.0. 32, 

— Relationship— Proof of— Ambiguous 
Clause— Surrounding circumstances . 

The Court should take into consideration 
the surrounding oiroumetanoes and should 
not only depend on au ambiguous olause in 
the lease deed to ascertain the terms of the 
tenancy. (Caspersz and Dos t JJ.) Midnapobe 
Zemindabi & oo., Ltd. v . Bapapada 
ROY. 10 1.0. 480-18 C.L.J, 485. 

Relationship— Determination of ten- 
ancy— Tenant's possession becoming adverse. 

Tenant’s possession does not beoome adverse 
until he openly repudiates the tenanoy. 
Payment of rent by the tenants to third per- 
sons and attornment to them would not cause 
dispossession of the landlord unless suoh 
payments were made under oiroumetanoes 
so as to ainount in law to an eviotion of the 
tenants as tenants of the landlord. Non- 
payment of rent by the tenant and payment 
of rent to third persons oannot by themselves 
constitute dispossession of the tenant. Non- 
payment of rent for any number of years does 
not determine the tenanoy. ( Chalterjee , 
J.) RAM NEWAZ V. BHASHI BUSHAN. 

9 1.0. 119. 


Relationship— Proof— Dispute whether 

particular plot is included— Onue% 

When the tenanoy is admitted and proved, 
any farther question as to the area held by the 
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deft, refers to the oontraot of tenanoy and not 
status of tenanoy. The onus is therefore on. 
the plff. landlord to establish that a particular 
plot is not rayati but khas patit. (SOWN,. 
743, Poll.) ( Casverse , J.) DINA NaTH Das v . 
Ganesh Chandra 8aha, 9 I.C, 2. 


Relationship — Adverse possession — 

Defendants recorded as tenants— Onus. 

If in the revenoe reoords the defendants were- 
shown as tenants paying rent, the onus is on. 
them to show that they are not tenants, and 
that onus is not disoharged by the faot that 
the amount ol the rent whioh they paid did not. 
exoeed the amount of the revenue and cesses. . 
( Martineau , J.) Ram Das v. Ghandi. 

1923 Lah. 85, . 

Relationship — Entry in — Revenue*' 

Records— Effect, 

Tenant is not entitled to sue for a declara- 
tion of title and against landlord. Where they- 
were reoorded as tenants only, in revenue* 
reoords. (Leslie- Jones and Moti Bagar , JJ,) 
MT. JAIKUAB V. LAFHU. 

4 Lah. L.J, 207-1922 Lah. 163.. 


Relationship— San jidar — Position of 

—Denial of title by— Effect. 

A 8anjidar is one who performs oertain. 
services and is given land to hold as a tenant. 
A 8anjidar who has repudiated the landlord's 
title in a previous suit is liable to ejeoted from 
the holding if the landlord acquiesces in the- 
repudiation and the 8anjidar oannot after- 
wards be heard to support the landlord's titlo 
in a subsequent suit. ( Rattigan and Ohevls, 
JJ.) Mohammad badab Khan v. Ohibaoh. 
Babh. 16 P.L B. 1912-18 I.C. 82 = 

48 P.V.R, il912)* 

———Relationship— Decree in ejectment— 
Effect . 

A deoree in ejeotment recognising termina- 
tion of tenanoy and decreeing possession to the 
landlord puts an end to relationship between, 
the parties as landlord and tenant. Subsequent 
possession by the tenant is that of a trespasser, 
unless 6ome express and overt aetof the parties 
indioates oreation of the relationshfp afresh. 

( Sadasiva Aiyar and Spencer , JJ.) Raman 
Menon v. Mammali. 

39 1.0. 954 -(1917) H.W.N. 660. 


Relationship — Proof of — Tiffs of 

plaintiff admitted. 

Where certain properties are proved to have, 
belonged to plaintiffs at one time and others 
were regarded as tenants under them, very 
little evidenoe regarding the aotual letting to* 
defendants will suffice to shift the burden ot 
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proof to deft, [Sfttver and Seehagiri Aiyar 
JJ.) NANU NAIB v. KaNTAN ASHTA 
MOOBTHI. 28 M.L.J. 772=29 1.0. 386 = 

2 L.W. 609. 

ReiafiotuJrip — Relation s regulated by 

the lease though expired , 

The terms of tbe lease on its termination 
may regulate tbe relations between tbe parties 
when tbe tenanoy becomes one on sufferance if 
they are not incoDgmons with a tenanoy of 
that deeoription. {Oldfield and Tyabji , JJ.i 
THaMBIKILAN MUTH1BIAN V . MOTBU 
REDDI. 26 1.0. 284 (1). 

Relationship — Crwafton o/ reiafion- 

ehlp. 

The relation of landlord and tenant conti- 
nues until it is proved to have ceased. < Ayling 
and Spencer, JJ.) deval Rajo v. Mahomed 
JAFFAB 8AHEB. 19 1.0. 853 = 86 Mad. 88. 

Relationship— Agreement to execute a 

lease — Use and occupation. 

Where a person gets into a possession of 
another’s land under an oral agreement to take 
a lease bat oontinues in saoh possession with* 
ont executing the lease, no tenanoy is created. 
The person who ie in euoh permissible ocoapa* 
lion is liable in a suit by the owner for damages 
for use and occupation. (Sundara Aiyar , J.) 
In re, Kaya Ramakbishnayya. 

15 1.0, 432. 


BefafionsJiip — Determination ot ten- 
ancy— Acceptance o/ rsnt— -Effect. 

A tenant who from tbe expiry of<the last 
muchilikas executed by him, is paying rent to 
the landlord who is regularly aooeptiog it is a 
tenant from year to year. (Kriahruiwami 
Aiyar and Ayling , JJ.) Bullee abhojee v. 
Krishna Rao. 9 M.L T. 224 = 

21K.L.J. 166 = 9 1 Q. 141 = 
(1911) 2 M.W.N* 30. 

— Relationship — Agreement— Payment 

of rent . 

Tbe question whether tbe defendants is a 
enant of the plfi. depends upon tbe original 
agreement between the parties. The question 
of tenanoy or otherwise mast be dsoided on the 
evidenoe in consideration of tbe law on the 
subjeot. ( Batten , J.O.) Manohablal v. 
Ram Batan, 1924 Nag 67. 

Relationship— Onus of proof . 

Where a person is not recorded as a tenant 
and the landlord does not admit be is one, the 
onus ib on the person setting np a olaim to 
tenanoy to prove that he was a tenant, 

t Batten , J.O,) alammngh v. Beth Gopal- 
. 1923 Hag. 7 (1), . 
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Relationship— Proof. 

A tenancy c*n be proved without proving 
any written lease that may exist. 1 N.L.8. 
147 ; 41 G. 347. Rsf, ( Drake Brockman. J.O.) 
BUBAT SINGH v. RANI. 39 1.0. 461.. 

Relationship— Knowledge of landlord * 

A person cannot be made a tenant without 
the landlord's knowledge. (Batten t O. J. 0.) 
RAMADIN V. KESHEO PBASAD. 38 1.0. 36. 

Relationship — Rights of parties — 

K/iabuftpaf not given effect to. 

Where a khabuliyat was never acted upon r 
it doeB Dot afleot tbe rigbt9 and liabilities : 
otherwise in existence between the parties. 
(Bailie, B. M. and Tweedy , J. M.) MABEY t>* 
UMBAO BINGH. 27 1.0. 108 = 1 O.L.J. 768. 

— Belafiotwhsp— Om»«ion to collect rent 

— Effect of. 

If rent is onoe assessed on land, failure to 
oolleot it does not destroy the relationship of 
landlord and tenant which was once been 
established. {Tweedy, J. M.) RAMESBWAR 
DAT V . BHYAMA KUMAB BINGO. 

27 1.0. 102 = 1 O.LJ, 701. 


; — Relationship — Settlement Court — • 

Dec is ion as to status of a person applies to all 
members of his family , 

The judgment of the Settlement Court ag- 
io the status of a person applies to any ooe 
belonging to that person’s family, {Baillies, 
B. M. and Twetdy % J. M.) Raghunath Kuar. 
V . 0ODBT OF WARDS. 26 1.0. 683 = 

1 O.L.J, 387, 

Relationship— Proof of — Entry in 

Patwari 9 s papers — Value of. 

Mere entry of one's name in a Pattoari'e 
papers as the snb-tsnant of another, does not- 
prove the relationship of landlord and tenant 
between them. (Bail* is, 8. M. and Tweedy. 
J.M.) Hulas Singh v . Jit Singh. 

23 1.0, 177-1 O.L.J. 156. 

; Relationship— Agreement to continue 

in possession of holding as long as certain 
amount of rent paid— Interpretation— Rights, 
under the agreement • 

A tenant holding land under an agreement 
that aB long as he continues to pay a certain 
amount of rent he will remain in possession of 
the land, baa neither a transferable nor a 
heritable right in the land ; the right is purely 
personal. {Bailti$> B. M.) BamDinDubbu. 
Ram bharosb 8hukul. S« i.q 789- 

1 O.L.J. 24ft. 
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LANDLORD AND TENANT— Relationship. 

Relationship — Re-enl ty — Right of 

lessee. 

A Talukdar leased (he light o( collecting 
rents to the plfl. (or a certain period and 
before the expiry of the term the Talukdar 
took forcible possession of the village and 
began to collect rent from the tenants. Held, 
that the lessee wa9 entitled to obtain decrees, 
inasmuch as the relation of landlord and 
tonant had not ceased between the lessee and 
the tenants and inasmuch as the lessee had 
not been in due course of law, ejected and the 
lease only provided for re entry in oase the 
lessee agreed to give up the possession and not 
for reentry by force. (Sfttflrf, A.J.O.) 
Habibullah Shah v. Subji. 13 1 0. 887® 

13 0.0. 293. 


'Relationship— Recorded tenant — When 


a representative of the tenure . 

So far as tenures are concerned, the Bengal 
Tenancy Act makes it obligatory upon the ten- 
ants to have their names recorded in the land- 
lord's sherista whenever they become entitled 
to them by succession. In the oase of a tenure 
therefore, where only one tenant takes the 
trouble to have his name recorded in the land- 
lord's sherista, and the others either by design 
or negligence fail to do so, it may be presumed 
that the tenants who failed to have their 
names recorded in the landlord’s sherista 
consented to the tenant who had his name 
recorded representing them both in transactions 
and in suits affeoting the landlord and the 
tenants. But other principles arise where the 
Court has to deal with the oase of the sale of a 
holding as to whioh there is nothmg m the 
Bengal Tenancy Aot compelling raiyats to have 
their names reoorded in the landlord’s sherista . 
It is a question of faot in eaoh case whether 
the recorded tenant does in faot represent the 
holding in dispute and that the faot that only 
one tenant is registered is an item in the 
evidence upon the question whether he is or is 
not the representative tenant qua the landlord. 
(Das and Adami, 33.) JAIDEB THAKUR v. 
JAMAHIB MlSIB. 1923 Pat. 67® 

1 Pat. L.R, 47 = 1923 P. 208. 


Relationship— Road-uss return . 

A road-oess return signed by the landlord is 
admissible againet him to show that the rela- 
tionship of landlord and tenant existed between 
the parties. (Adami, J.) 8ADHU 8ABAN v. 
AMBIKA LAL. 1923 P. 165. 


Relationship — Lessee lor a term of 

years cannot create tenancy extending his term. 

A lessee who is a raiyat for a term of yearn 
cannot create tenancy rights in favour of 
another extending his own term against the 
wishes of his landlord. A tenancy can be 
created only by a contract either express or 


LANDLORD AND TENANT— Relationship. 

implied between the landlord and tbe tenant 
or by statute. ( Jw ala Prasad and BuckniU t 33 .) 
Jogendba Singh v , Maharaja Kebho 
PBASAD SINGH. 1 P. 701 = 1923 Pat. 118= 

1922 P. 429. 

—Relationship— Recognition of tenancy 

■ — Receipt for rent granted by Tahsildar— Effect 

of. 

A receipt tor rent granted by the Tahsildar 
to the transferee of a tenant does not amouat 
to a reoegnition by the landlord unless it was 
proved that the Tahsildar had authority from 
the landlord to reoognise tbe tenancy. Nor 
does the fact that the tenant's occupation of 
the land was acquiesced in for 9 years without 
remonstrance amount to recognition. (Boss 
and CouUs, 33.) BALGOBIND Mandab v. 
Dwabka Pbasad. 1 P. 394® 

1922 Pat. 442 = 3 Pal. L.T. 409- 

1922 P. 279. 

•— Relationship— Roai-cess return is ivi- 
dence to show. 

A rcad-cess return signed by the landlord is 
admissible against him to shew that the rela- 
tionship of landlord and tenant existed between 
tbe parties (Adami, 3 ) 8ADHU 8ABAN v. 
AMBIKA Lal. 68 1.0 676. 

Relationship— Proof ot by kabuliyat — 

No reference to prior lease— Non-produc- 
tion of— Effect. 

The generio meaning of the word iiffa is 
mercantile traffic or exchange for money and 
satta is merely a commercial agreement regu- 
lating the condition under whioh a tenant 
agrees to grow indigo or do any other thing. 
Tbe question of the status of the tenant or the 
origin of the tenancy does not depend upon 
its production or non production. (Boss. J.) 
Henby Hill A Co. v. Bhavan Thakub. 

2 Pat. L.T. 605. 

Relationship— Creation o/ — Value of 

Khasr a — Whether creates contract ot tenancy — 
Bolder ot land in Zeminiari . if tenant. 

A mere entry in a khasra does not create 
a oontract of tenancy with the persons entered 
therein. A mere faot of a person’s holding 
lands in a Zemindari estate is not a sofficient 
proof that he ia a tenant. iMullick and Jwala 
Prasad. 33.) BALDEO 8IMGH v. BBHAMDEO 
NABAYAN SINGH. 39 1.0 107 = 

1 P L W. 721 

Relationship— Khabuliyat— Tenancy. 

Where deft, under Khabuliyat in favour of 
plS. was put in possesion of tbe holding and 
paid rent at Khabuliyat rates. Held, that the 
khabuliyat having b6eo oonfirmeo by parties 
must be taken to have been adopted a? the 
basis of tenaooy. ( Mullick and Atkinson, 33.) 
Kasim ali v. ahmadali. 38 1 0. 808- 

2 P.L.J. iO. 
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LANDLORD AND TENANT— Rent — Abate- 
ment of. 

Rent. 

Sec also T. P. Act, Ss. 108 and 112. 

Abatement. 

Accretion. 

Acquittance for. 

Amount of. 

Apportionment. 

Charge. 

Damages. 

Decree. 

Deduction. 

Determination. 

Discharge. 

Enhancement. 

Excess area. 

Favourable rent. 

Fixity. 

Implied contract. 

Interest. 

Jodi. 

Liability. 

“Mulguz&rl," meaning of. 

Payment and non-payment. 

Purchaser. 

Putni lease. 

Rate of. 

Receipt. 

Remission. 

Rent free. 

Right to. 

Sale. 

Service. 

Suit for. 

Suspension. 

Tender. 

Transfer. 

Trespasser. 

Rent— Abatement of. 

— Rent— Abatement of— Onus — Lease of 

area within boundaries — Deficiency in extent — 
Tenant deprived of portion of land by erroneous 
form of injunction. 

It Is for the tenant to make oat a case, if 
he has one, for abatement of the fixed rent. 
Where the rent for an area described to be 
400 bighas within specified boundaries is 
fixed, the lessee cannot adduce evidence of 
prior negotiations to show that the rent was 
to depend on the acreage and claim an abate- 
meat of rent as on a deficiency in the acreage. 

A permanent mining lease authorised the 
lessee to cut and dispose of all the coal be- 
neath *‘400 bighas of land in Mouzah Dobari 1 ' 
within specified boundaries. Subsequent to 
(he lease the lessor sued to restrain the lessee 
from trespassing on his own private land but 
the Court passed a decree restraining the 
lessee from dealing with property lying 
outside the mouzah “as delineated in the 
amm s map. 1 ' The lessee preferred no appeal. 
lQ a subsequent . suit by the landlord for 
arrears of rent, the lessee claimed abatement 
M 38 0n a rcduc tion of the area. 

that it was not intended by the prior 
decree in the landlord’s suit to reduce the 
arc? of the land demised and even If in fact 
the order of the Court was in wider terms 
than Were * called for, the lessee having sub- 

Vol. ill C, D.— 104 


LAHDLORD AND TENANT— Bent — Abate- 
ment of. 

mitted to the decree, without appealing, could 
not plead it as having taken away the area 
originally demised. The lessee was there- 
fore not entitled to abatement of rent. (Sir 
John Edge). Durgaprasad Singh v. Rajen- 
DRA Narayan Bagchi. 40 L A. 223= 

28 M. L. J. 29=15 M. L. T. 68=19 C. L. J. 98= 
18 C. W. N. 60={1914) M. W. N. 1= 
16 Bom. L. R. 42=21 I. C. 790= 
41 Cal 493 (P. C ) 
[On appeal from 37 Gal. 293= 
4 I. C. 713=10 C. L. J. 570. J 

Rent — Abatement — Uniform abate- 
ment for 63 years. 

Where it has found that the abatement 
claimed by the deft, had not been fluctuating 
but was uniform throughout, and had been 
uniformally al’^wed every year since 1868, 
that it was not a deduction allowed to the 
tenants personally, but allowed to particular 
holdings. Hcld t a legal origin has been made 
out and the apportionment among the lands was 
proper. ( Marten and Fawcett. JJ.) Krishna- 
lal Chunilal Majumdar v. Dhirajlal 
Navnitlal Jhavbri. 1928 Bom. 859. 

Rent— Abatement of— Ouster by title 

paramount. 

The Government wrongfully purported to 
resume portion of the lands comprised in a 
tenure in a diar proceeding and formed it into 
a separate estate. The Government subse- 
quently settled it with the tenure-holder and 
realised the rent from him in respect of the 
6ame. The landlord did not object to the re- 
demption but accepted malikana. In a suit 
for rent by the landlord against the tenure- 
holder held, that the act of that Government 
was an ouster of the defendant by a title 
paramount and such title having been admit- 
ted by the landlord, the tenant was entitled to 
an abatement of rent in respect of the tenure to 
the extent of the amount payable by him to 
the Government. (Walmsley and Ghase f JJ.) 
Jitendranath Roy v. Ashutosh Goswami 
89 0. L. J. 287-27 0. W. N. 881= 

1923 Cal. 429> 

Rent— Abatement — Right of tenant — 

Limitation— Acquiescence. 

Where a tenant did not obtain possession of 
a portion of the land leased he is entitled to 
abatement of rent to that extent and although 
no question of limitation may arise, the tenant 
might lose that right by long acquiescence. 

3 C. L. R. 5, foil. [Chatter jea and Panton , JJ.) 
Raj Kumar Bosk v. Surkndra Nath Gdha 
Chowdhury. 27 C. W. N. 166. 

Rent— Abatement — Claim for — Evic* 

Hon by title paramount. 

In a suit for rent by a landlord a lessee is 
entitled to an abatement of rent, if, upon a 
claim by a third parly, by a title paramount, 
he attorns to him and holds under him. For 
that a forcible exj ulslon is not necessary and 
the trn^nt need not actually go out of posses- 
sion. The meaning ol eviction by title para- 
mount is eviction by a title superior to the 
titles both cf lessor and lessee against which 
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LANDLORD AND TENANT— Rent-Abat«- 

ment of. 

neither is enabled to make a defence. 
(Chatterjea and Suhrawardi JJ .) Banka 
Behari v. Madan Mohan. 68 I. C. 477= 

26 0 W. N. 143. 


LANDLORD AND TENANT— Rent— Aoore- 

tlons. 

defendant is entitled to interpose his claim for 
abatement of rent. ( Mookerjec and Bcachcrofl , 
JJ.) Rash Mohinbe Dassbb v. Napar Chandra 
Pal Chowdhury. 27 1. 0. 265. 


Rent — Abatement — Diluvion . 

In a rent suit on the basis of a written 
agreement prior to Bengal Tenancy Act, the 
defendant claimed abatement owing to dilu- 
vion : Held t that objection would stand, that 
the landlord must prove the extent of diluvion 
or must accept a decree to the extent of the 
written admission of the tenant. ( Mookerjec , 
A. C. J. and Fletcher , 7.) Kristo. Das Law v. 
Abdul Karim. 29 O W N. 328 = 62 I. 0. 474- 

34 0. L. J. 35. 

Rent — Abatement of — Acceptance of 

lower rent. 

Mere acceptance for a long time of rent 
lower than that stipulated in the kabuliat does 
not conclusively show that the amount stipulat- 
ed for in the kabuliat was never intended to 
be paid, nor that the acceptance amounts 
waiver of that stipulation ( Chatterjea and 
Panton , 77.) Golak Behari Bhowmik v. 
Manindra Chandra Nandi. 60 I. 0. 86. 

Rent— Abatement of— Failure to get 

possession of a plot— Auction-purchaser of ten- 
ant's right. 

Lands appertaining to some jotes were sold 
in execution of rent decree and purchased by 
the deft, who was subsequently recognised by 
plff. as tenant. Before the dcfLs purchase the 
plff. was in possession of a plot of land 
included in one of the jotes and he settled it 
with another party after the deft.’s purchase 
and after his recognition as a tenant. Held, 
that this not being the case of a demise by 
the plff., the latter could not be held res- 
ponsible for giving possession to the deft, and 
the question of suspension of rent did not 
arise. The plff. was not entitled to rent of 
the plot of land of which the deft, had not 
got possession. [Chaudhuri and Cuming , 
77.) Pravakar Majumdar v. Upendra Nath 
Chandra. 88 I. 0. 564. 

Rent — Abatement of — Diluvion— 

Contract— Contravention of. 

A lease provided that abatement of rent 
will not be claimed for flood, draught, death 
or flight, etc., but there was no mention of 
diluvion. It was held that a forced construc- 
tion should not be put upon the contract to 
make the tenant responsible for entire rent in 
case of diluvion. [ Mookcrjce and Ncwbould, 
JJ.) Salimullah v. Kali Prosanna. 

33 I. C. 340=22 C. L. J. 560. 

Reut — Abatement — Eviction from 

part. 

A lessee is entitled to abatement of rent in 
proportion to the loss of lands through evic- 
tion by title paramount. To make him liable 
for the whole rent, notwithstanding eviction, 
there must be a clear and unambiguous 
provision in the lease to that effect. A claim 
for rent as it accrues from year to year is a 
recurring claim and to each such claim, the 


Rent — Abatement — Dispossession . 

When a landlord dispossesses a tenant from 
his holding or a pari thereof, rent is suspended 
during eviction. Dispossession might be 
directly by the landlord or indirectly through 
a settlement with another tenant. (Jenkins^ 
C. J. and Mookerjec , 7.) Godai Molla v. Ami- 

NUDDI HOWLADAR. 

21 I.C. 037=18 C. L. J. 500. 


Rent— Abatement of — Amalnamah— 

Onus. 

In an Amalnamah granted by the landlord, 
the term fixed was five years with a stipulation 
that after that period there would be measure- 
ment of the Jote and a fresh settlement enter- 
ed into. The tenants asserted an interchange 
of Pa Halt and Kabuliyat but no Patta was 
produced and they claimed an abatement of 
the rent. Held , that it was incumbent on the 
tenant to produce their patta and to make out 
the plea of abatement on the ground of 
diluvion. [Caspcrsz and Doss , 77.) Maindra 
Chandra Nandi t». Kashi Chandra Bakh- 
shi. 15 I.C. 438=13 C L J. 307. 

Rent - Abatement of— Holding dimi- 
nished— By acquisition under Land Acquisition 
Act— Landlord not giving land in exchange— 
Entitled to reduction of rent. 

Where a tenant’s holding has been dimi- 
nished by acquisition under Land Acquisition 
Act and the landlord does not give any land 
in exchange the tenant is entitled to reduction 
of rent, no matter whether the compensation 
has or has not been drawn. ( Ayling ^ 7.) 
Nagoor Rowthar t\ Akhar Alisha. 

24 I. C. 724. 


Rent— Abatement. 


In a rent suit, the tenant can plead and claim 
kbatement of rent on the ground of permanent 
leterioration of the soil. He need not bring a 
icparate suit for the purpose. 20 Cal. 679. Ref. 
Jwala Prasad , A. C 7. and Ross , 7.) Babu 

R *' " °S? A . D ^. 8 ix.T. 


Rent— Abatement — Custom— Kwin — 

Proof. 

The Kwin custom for payment of agricul- 
tural rent must be as to the manner of 
payment and quantity to be paid. A parly 
alleging that the custom was for reduction of 
rent in proportion to damages of crops by 
flood, must prove lhat it is followed in a 
number of cases. ( Maung Kiti t J.) Ma U r. 
Maung Pohan. 33 I.C. 736. 

Rent — Accretions. 


—Rent— Accretions— Liability — Accre - 

ons to rent free tenure. 

A rent free tenure-holder is liable to pay 
•nt in respect of accreted land. (Mookcrjce 
nd Beachcroft , 77.) Rajendra Nath Roy v. 
Ianda Lal Guha. 18 C. W. N. 1206= 

26 I.C. 077=10 C. L. J. 903. 
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LANDLORD AND TENANT— Rent — Acquit- 
tance for. 

Rent— Acquittance for. 

R cnf — A cqti 1 1 tance for— Estoppel. 

Rent receipts granted by the Pa twari bind 
the landlord who allows it and who has pur- 
chased the estate In revenue sale knowing to 
be encumbered. [Couth and Sultan Ahmed i 
JJ.) Radha Kpishkaji Sukh v. Nan dan 
Singh. 58 I. C. 193= 

2 U. P. L. R. tPat.) 224= 
(1920) Pat 332=2 Pat. L. T. 1. 

Rent— Amount of. 

Rent — Amount of — Construction of 

documents — Rent Payable partly in kind and 
Partly in cash — Liability on failure — Res judi 
cata. 


A Patta was granted fixing Ns. G as the 
annual cash rent and a certain quantity of 
paddy whose price was Rs. 11-8-0 as paddy 
rent, in all Rs. 17-8-0. Held, that the tenant 
had no option under the patta l> pay the 
amount mentioned therein, and there is no 
universal rule that if paddy is not delivered, 
the tenant has the right to pay the amount 
mentioned as the then market value of paddy. 
37 C. 626, Foil. (Fletcher and Neubould , JJ ) 
Sarat Chandra Roy v. Auras Ali. 

41 I. C. 833. 


Rent — Amount of— Cash and kind— 

Construction of Kabuliyat. 

A term in a 4 barge kabiiUyaP that the land- 
lord would be competent to realise Rs. 40 in 
case of non-payment of half the crops docs 
not prevent a landlord from recovering the 
value of the half the crops raised on the land. 
(Ckatterjec and Ncwbould, JJ.) Kalikanta 
Das*. Mohesh Chandra Kanta. 

40 1. C. 636. 


Rent— Amount of— Evidence. 

Though there is no admission by the deft, 
that the amount of rent is payable to the pl£f. 
the statement that a certain sum is payable 
to the Shikmi Talukdar as rent is evidence of 
what would be a lair sum to allow for use and 
occupation. (Alacpherson and Bancrjce . JJ.) 
Kali Chandra v. kam Hari Dev. 

12 I. C. *02=14 0X3. 310. 
Rent — Apportionment. 


— » Rent— Apportionment— Consent 0 

landlord — Conduct of agent . 

Where after the death of the original record 
cd tenant of a holding at a rental of Rs. 22 
it was found that for a scries of years tht 
agents of the landlord had given four ten 
receipts each for Rs. 5-8-0 in favour of th< 
heirs of the original tenant, held that th< 
receipts were sufficient evidence in writing 
oi the consent of the landlord’s agents to tht 
division of the holding and if the landlon 
alleged that the agents had no authority it 

consent to a division of the holding, the onu 

lay on him t° prove the allegation. 25 C. 53 

& { Ji uuon a H d N *wt">uld % JJ.) Akho ; 
KUMAR Goua v. Ekadatulla Kazi. 64 L0» 8B2 

' Rcnl — A tt° ri twmeni— Joint laud 

of the joint landlords is not entitled ft. 
as a matter of right, what he estimate 


LANDLORD AND TENANT— Bent— Appor- 
tionment. 

to be his proportionate share of the rent from 
the tenant unless the rent is apportioned by 
an amicable arrangement between all the 
landlords or by a decree Joint landlords 
cannot collect at their choice rent in separate 
shares even after giving due notice to the ten- 
ants of their separate demands. (Hooker jet and 
Bcachcro/t,JJ.) Satyes-h Chandra SaRkar v. 
Jillar Rahman. 45 I. C. 721=27 C. L. J. 438. 


Rent — Apportionment — Onus. 

In a rent suit the tenant can set up a title 
paramount to that of his lessor as an answer ; 
and if evicted from part of the land an 
apportionment of the rent may take place 
but the lessor must show what is the fair rent 
of the lands but of which the tenant was 
evicted. 12 \V. R. 109, ref. (A (ookerjee and 
Readier oJt % JJ.) Surendra Narain* Roy 
Chowdhury r. Dina Nath Basu • 

36 L C. 33=43 Cal. 554. 

Rail — Apportionment — Sale of share 

of tenure. 

A sale of a $b%re in an estate let out to a 
tenant in its entirety docs not effect a sever- 
ance of tenancy or an apportionment of the 
rent. A purchaser can bring a suit for that 
purpose if it cannot be settled amicably. 5 C. 
902 rel. (£>. Chattcrjcc and A\ R. Chatter jee , 
JJ.) Shyama Chakan Das v. Jogesh Ciian- 
dua Roy. 14 I. C. 292=16 C. W. N. 774. 

Rent — Apportionment — Co-sharer's 

tenants— Liability of Jodi to Zemindars. 

In a village held by Agraharantdars i they 
are jointly and severally liable to the Zemin- 
dar to pay the whole of jodi due on the entire 
village. Agreements amongst themselves to 
enjoy in shares and to pay Jodi proportion- 
ately is not binding on the landlord unless he 
consents to it. ( Spencer and Krishna* JJ.) 
Singaraju Venkatasuuramanian v. Rajah 
or VenkatagiRi. 56 1.0.552=11 L. W. 623. 


•Rent — Apportionment. 

Suit by a landlord for rent apportioning ii 
among the joint owners is uot maintainable 
unless all joint owners are made parties. 
[Jwala Prasad and Adami , JJ.) Udhab ' 
chandra Singh v. Narain Manjhi. 

58 L C. 186. 




holdings — Landlord's consent 

In order that a tenant should succocd upon 
a plea that there has been a division of hold- 
ings and distribution of rent thereof, he must 
establish that the division was made either 
with the express consent in writing of the 
taodlorc 1 or with the express consent in 
writing of his agent duly authorised in that 
behalf. The consent of the landlord will be 
Piesumed if there is proved to have beej 
la ndlord a rent ro » an >' entry that 
the holdings have been divided or that the 

S,f!.T n n r f * pe ? 1 ‘ hcrco£ has b een dis- 
l ”bnted. (Dos, J.) Jcthan Lal v. RaudaI 

b,N0H - 61 1 . 0 . 9 * 6 . 
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LANDLORD AND TENANT — Rent — Charge. 

Rent— Charge. 

Rent — Charge — Kabuliyat executed 

but no pat ta — Mortgage executed by lessee to 
secure rent . 

Where the lessee executed a kabuliyat and 
a hvpothecntion bond to secure payment of 
rent to the lessor it was held that the hypothe- 
cation bond could be sued on, though no patta 
was given to the lessee. ( Richards , C. /. and 
Banerjec, J .) SrikrishaN Das v. Yakub 
Khan. 35 All. 503=21 1.0.450= 

11 A. L. J. 769. 

Rent — C h a tge — Decree — Pu Ini t cn u re 

— Rents , if first charge . 

The rent payable to a Zemindar by the 
putnidar in respect of which a decree has 
already been obtained is a first charge on the 
tenure. (Mookcijec and Bcachcroft, J J .) Be- 
sant Kumar Bosk v. Khulna Loan Company 

20 C. L. J. 1=20 I. C. 197= 
19 C. W. N. 1001. 

Rent — Charge — Seizure of goods in 

lieu of, is illegal. 

Where a landlord seizes or detains the goods 
of his tenant, because some rent is due but 
not paid he acts illegally and is liable for the 
lo>s caused to the tenant by the illegal seizure. 
He has no lien on the goods. (Jwala Prasad . 
A C. J. and Das. J.) Bansidar Marwari v. 
Anand Das. 63 1. C. 44. 

Rent— Damages. 

Rent— Damages — Money left with 

tenant for payment to superior landlord — De- 
fault. 

In an adjustment of accounts between plff. 
and his tenant a certain 6um was left with 
tenant for payment to the superior landlord 
on account of rent payable by plff. On fai- 
lure of the deft, to pay the superior landlord 
recovered the money from pill, who subse- 
quently brought a 6uit to recover the amount 
so paid for the deft. Held, a claim for the 
recovery of such amount is one for damages 
and not for rent. (N. R. Chatterjee and 
Walmsley , JJ.) Lachmi Miser v. Deoki 
Kuak. 19 I. C. 752=19 C. W. N. 174. 

— Rent — Damages. 

In a suit for rent, where an alternative claim 
is not made for use and occupation, no sum 
can be decreed for use and occupancy. 
( Jenkins , C. J • and Chatterjee , J.) Bhukhi 
Koeri v. Ham Khelwan Prasad. 

17 I. C. 646=17 0. W. N. 311. 

Rent — Damages — invalid lease — Duty 

of lessee to account for mesne profits. 

A lessee under a lease which is found to 
be invalid is bound to account for the mesne 
profits of propci lies in his possession under 
the lease. ( Benson and Snndra Aiyar, JJ.) 
Dakshinamurti Pi ix a i v. Suobu Iyer. 

11 I. C. 381=[1911) 1 M. W. N..370. 
Rent — Da mages* 

When there is oppression by the landlord 
which prevents the tenant from cultivating 
the land, then not only would there he 
a suspension of rent during these years 
of oppression, but the tenant would 
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clearly be entitled to damages from the land- 
lord. ( Das and Bucknill, JJ.) Gobind Lal 
Sijuar v. Ram Saran Lal. 68 1. C. 433= 

2 P. L. T. 642. 

Rent— Deoree. 

Pent — Dcctee against some of the 

heirs of a tenant — Execution Sale. 

On the death of a tenure holder, if a decree 
is obtained for rent against some of the heirs 
the interest of those heirs that are not parties 
to the decree will not be affected either by the 
decree or by the 6ale under that decree. 26 C. 
W. N. 138. ( Suhrawardy and Cuming , //.) 
Abdul Gani v. Narenpra Kishore Roy. 

65 I. C. 592, 

Rent— Decree— Form of. 

In a suit for arrears of rent a decree must 
be passed in the ordinary manner. There 
should no limitation that it should not be 
executed against the judgment-debtor per- 
sonal!) but only against the holding. (Fletcher 
and Hilda , JJ.) Dwarka Nath Dey v. 
Sailya Kanta Mullick. 45 I. C. 702. 

■ Rent — Decree — Representative of 

deceased tenant not brought on record. 

Plff. landlord sued 6ix persons as tenants 
for rent but three of them died before decree, 
and their legal representatives were not 
brought on record. Held, that the decree was 
not a nullity but could be executed as a 
money decree against the judgment-debtors 
who were living at the dale of the decree. 
( Chatterjee and Richardson , JJ.) Krishna Das 
Roy v. Kali Tara Chawdhurani. 

44 1. C. 80=22 C W. N. 289. 

Ren t — Decree — Execution — Plff. not 

landlord. 

Where a person institutes a ouit for arrears 
of rent and obtains a decree, at a time when 
the landlord's interest is not vested in him by 
reason of an execution sale thereof, he can 
execute the decree as a rent decree after the 
restoration of his status as landlord after the 
cancellation of the execution sale. 83 C. 666 
Foil. (Woodroffc and Cuming, JJ.) MaNINDRA 
Nath Ghose v. A6hutosh Ghosb. 

23 C. L. J. 626=41 1. 0. 526= 
21 C. W. N. 1132. 

Rent— Decree for— Rent sale— Rights 

of purchaser-Reut decree executed as money 
decree. 

Where different holdings are included in 
one rent decree, the decree is to be executed 
only as a money decree. Nothing but the 
right, title and interest of the judgment-debtor 
in the holdings can pass to a purchaser on 
sale of the holdings in execution of the decree. 
{Holtnwood and Mullick, JJ.) ChuniAhirv. 
Khkmcuand Dusadh. 27 I. C. 810. 

Ren l — Decree — Co- sh a ret la ndlo rd— 

Sale of interest of judgment-debtors what 
passes. 

A 9ale of the right etc. of the judgmeut-deb- 
I tors in execution of a decree obtained by a 
co-sharer landlord, may in certain cases pass 
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TENANT— Rent— Decree. 


the entire tenancy. ( Mookcrjet and Beach- 
croft, JJ.) Satya Brushan Bandopadhyaya 
v. Krishnakali Bandopadhyaya. 

18 C. W. N. 1308=24 I. C. 239= 
20 C. L. J. 196. 

— Rent — Decree — Execution — Mori gage 

decree against darfatni tenant — L>n dlord 
purcha:i"g p'opirty in execution ol the decree — 
Prior rent decree — Whether other property 
could he proceeded against. 

A landlord, who had purchased a property 
in execution of a mortgage decree obtained 
by him against his darpatnidar, subject to 
encumbrances can execute a prior rent decree 
obtained by him against the darpatnidar, in 
respect ol the same property against his other 
properties (Imam and Chapman ,JJ.) GopaL 
Lal Roy v. Shilen Irahansini Chodhurani. 

23 L C. 393. 

Rent — Decree — Re n f sate — Purchase 

by landlord — Mortgagee of holding purchasing 
— Redemption 

The entire holding including the mortga- 
gee's interest passed by the rent decree and 
so the mortgagee purchaser of the holding in 
execution of the decree cannot claim priority 
over the landlord -the rent decrec-holder-and 
could not claim to reclaim him. (Chatterjee 
and Walmsley , JJ.) Kapil Rai v. Sheo 
Baran Rai. 21 L 0. 126. 


Rent— Decree— Transferee of portion 

of taluq— Decree for rent against original 
tenure holder only — Transferee, if affected. 

A sale in execution of a decree (or arrears 
of rent against the transferor or one of the 
tenants only cannot affect the right of the 
transferee or the other tenants respectively. 
(Mookerjee and Mullick, JJ.) Bodyar Rahman 
v. Matiar Rahman. 21 1.0. 47=18 O.LJ. 271. 

— Rent— Decree— Execution— Suit for 

rent of several tenures— Execution of decree— 
Special procedure in Bengal Tenancy Act, if 
applicable. J 


A landlord can bringasnit for arrears of 
rent of several tenures held bv the same ten- 
ant but in execution of the decree obtained 
in the suit, the provisions of the C. P. C. for 
execution of an ordinary decree ought to be 
applied and not the special procedure of the 
Bengal Tenancy Act. (Jenkins, C. J. and 
Chatterjee, J.) Rash Mobini Dasi v. Db- 
bendra Nath Singh Roy. 

13 I. C. 604 = 18 0. W. N. 395 

— -Rent— Decree for share of rent by co- 
sharer landlord— Sale whether irregular or 
void— Legality of transaction. 

A non-jransferable occupancy holding can- 

nol be sold at the instance of a landlord who 

J? v° b uT d f decree for rent for his share 

^Hiiv km • Sa ' C ho,d '* uot "'ces&arlly a 

sale h‘ S “ etCly irre * Dlar and the 

salt has been successfully impeached by 

appropriate proceedings in execution « 

must be treated as a valid sale and cannot’ bi 

X, V£ b £ a 8cp £ rate SQit - Mookerjee and 
Qoxe,JJ.) Khoda Baksh v. Sader Pramanik 

10 1. 0. 417-14 0. L. 


Rent — Decree for — Purchase in execu- 
tion sale — Subsequent sale — Validity of — 
Estoppel. 

It is settled that after a holding has been 
once sold in execution of a rent e'ecre- and has 
passed out of the possession of the tenant it 
cannot ordinarily be again sold in execution of 
any other decree for rent due by the same 
tenant. An exception, however, has been 
made in cases where execution Court, though 
irregularly allows the holding to b c sold 
subject to a liability to satisfy another out- 
standing decree ; in such cases the auction- 
purchaser is concluded by res judicata and 
the landlord is competent to proceed in the 
fiist instance against the holding and to call 
upon the auction-purchaser to discharge the 
liability which he ha» undertaken. But that 
principle has no application where the decree- 
holder is himself the purchaser. The judg- 
ment-debtor cannot resist the attachment of 
his other properties if after the sale the decree 
holder had changed his mind. The law gives 
the decree-holder an option and there is no 
question of estoppel. In ordor to create an 
estoppel the representation must be a state- 
ment of fact and not of a proposition of law. 
( Mullick and Macpherson , JJ.) Jugalkishorb 
Narayan Singh i>. Bhato Modi. 

(1123) Pat 205= 
2 P. 720=1 P. L. R. 311 = 4 P. L. T. 640= 

1823 P. 517. 

— -Rent— Decree— Death of some tenants 

prior to suit— Notice— Effect of decree. 

Where a landlord obtains an ex f arte decree 
against a number of tenants for rent and in 
execution it is objected that some of the 
tenants were de3d long before the suit, but it 
was proved the heirs of the deceased tenant 
never got themselves recorded in the land- 
lord’s registers, and the landlord had no 
notice of the death, the liability of the tenure 
for arrears of rent is not affected and the 
decree is valid. (Mullick and Bucknill, JJ) 
BhayA Jagdbo Nath Sah Deo v. Pratap 
Udai Nath Sah Deo. (1823) Pat. 374= 

1934. P. 889. 


— Rent— Decree— Execution of— Whether 

landlord must proceed against the holding. 

A landlord who obtains a rent-decree 
against a tenant is not bound to proceed in the 
first instance against the holding nor is he 
precluded from pioceedlng against properties 
of the tenant other than the holding. (Das 
and Ross, JJ) Maharajah Kbsho Prosad 
blNGH v. PARANJOTA KoER. 

6 Pat. h. J. 384=62 L 0. 832- 
2 Pai L. T. 60S. 

Rent— Decree— Co-tharer landloid- 

i ^, dC ? Cc for rcul obtained by a co-sharer 
landlord cannot operate as rent decree and 

S, D h n if eCt lhC - position ol the purchaser 

/ f /S!^I d j ng F rev i 0us lolhe decre «- (Das, 

J) Ramdbh al Lal Singh Jogindra Pra&ad 
Singh. 67 I. 0. 348=20. P. L. H 
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Rent — Decree — Suit by some co-sharers 

— Effect of. 

If a co-sharer sues to recover bi6 share of 
the rent of more holdings than one without 
joining his other co-sharer6 as parties, the 
decree obtained by him in such a suit is a 
money decree and not a rent decree. [Atkin- 
son, J.) Sheikh Abdul Aziz t*. Bibi an hi- 
dunissa. 52 I.C. 380. 

Rent— Decree— Against cne oj several 

tenants — Money decree. 

Where a landlord gets a decree against one 
out of several joint tenants who have all been 
recorded in the Survey Khatian , the decree 
will be only a money decree and not a rent 
decree. The joint tenants, who are no parties 
to the decree can maintain a suit for execution 
of the holding from sale, they being not bound 
under it. [Roe and Imam , JJ ) Deyanand 
Lal v. Maharajah Kesheo Prasad Singh. 

43 LC. 748=4 P.L.W. 37. 

Rent — Decree-— Execution — Right of 

landlord to choose, manner of. 

A Court cannot direct in what manner the 
landlord shall execute a decree for rent nor 
can he be compelled to proceed first against 
the holding and then against the person of the 
tenant. ( MullickJ .) Kesho Prasad Sin ha 
Bahadur v. Lalj i Ray. 35 I. C. 535= 

1 P. L.J. 138. 

Rent— Deduction. 

Rent — Deduction— of Cesses — Payment 

by darpatmdar to superior landlord of Patnidar. 

Money payable to the superior landlord of 
the patnidar by a darpatmdar is rent and the 
money which the darpatmdar paid into the 
Collcctorate as revenue and cesses on behalf 
of the superior landlord by his direction could 
not be disallowed as a voluntary payment, 
and the darpatmdar should get credit for the 
same in respect of the rent payable by him. 
(Woodroffc and Smithir % JJ) Nagendra 
Bala Das6Y v. Amrita Lal Chaitopadhya. 

47 LC. 753. 

— Font— Deduction — Boundaries and 

extent — Claim to abatement — Failure to deliver 
possession oj part. 

Where in a lease the extent of the lands did 
not form an item of consideration at all in 
fixing the rent, but the lands were merely 
leased as villages for which a certain sum of 
money was to be paid as rent, the tenant 
cannot claim an abatement in the rent on the 
ground that the lands on measurement proved 
to be smaller in area. Where the landlord 
fails to deliver possession of part of the lands 
demised, the tenani is only entitled to a 
remission of rent and not to refuse to pay any 
rent at all or to throw upon the landlord the 
burden ef proving what rent was payable to 
him. [Krishnan and Rant eta m % JJ.) UppaLa- 
pati SuryanaRayana Raju v. Brundavana- 
chandra. 

(1923) M.W.N. 189 = 1923 Mad. 409. 

Rent— Deduction— Landlord's failure 

to repair — Tenant's tight to deduct from rents. 


LANDLORD AND TENANT— Rent-Enhance- 
ment of. 

If a landlord fails to repair according to 
terms of the lease, and the tenant is thereby 
put to loss and inconvenience, the latter can 
deduct from the rent a reasonable amount for 
the loss and inconvenience (Shahdin and 
Beadon,JJ.) Niader Mal v. Borrorah and 
Co. 5 P. W.R. 1914 = 23 I.C. 358= 

26 P.L.R. 1914. 

Rent — Deductions — Patnidar and 

d*r patnidar. 

A darpatmdar paying rent to the superior 
landlord, can deduct the amount from the 
rent payable to the Patnidar. {Das and Adami % 
JJ.) Mahomed Irfan r Kalika Nand Singh. 

58 LC. 495=2 U.P.L.R. (Pat.) 47. 

Rent— Deter mination. 

Rent — Determination of — Suit for 

possession— Determination of Jair rent. 

Where, in a suit for possession the decree 
provided for payment of a fair rei t to the 
landlord, that fa>r rent must be determined by 
the Court in the suit itself but not in execution 
proceedings. ( Woodroffc and Carndtiff, JJ.) 
Taras Chandra v. Canendra Nath. 

11 LC. 30=16 C.W.N. 235. 

Rent — Determination — Termination 

before expiry — Remedy of lessor. 

When there is a termination before expiry 
plff. lessor should be required to give credit 
lor the advance made by the lessee 
which in the ordinary course he would have 
been required to do if the tirm of the 
lease had run its full course. A lessor cannot 
insist on an exact proportion apart from all 
considerations. ( Leslie Jones and Wilberfotee. 
JJ.) Kirpa Ram p. Kashmir State. 

3 Lab L.J. 120. 

Rent— Determination— Commutation- 

Deterioration in irrigation system — Refusal oj 
relief. 

Where the tenant would not be able to main- 
tain in proper order an elaborate and exten- 
sive system ot irrigation works on which the 
cultivation of the lands depended, the collector 
exercises a wiso and proper discretion in re- 
fusing to grant applications for commutation. 
{Maude, M C.) Bulaki Mahton, Inrc. 

1 P.L.R. 106 (Rev) 

Rent— Discharge. 

-Rent— Discharge — Plea of payment 

to intervenor. 

A pica of payment to an intervener, in a 
suit tor rent, will not hold good where the 
plff. proves that up to the date of the alleged 
payment to the intervenor, he had actually 
been, in good faith, in receipt of it. {Kanhaiya 
Lal , AJ.C.) Nidha v. Ramprasad. 

46 LC. 6=5 O.LJ. 176. 

Rent— Enhancement of. 

. Rent — Enhancement of — Permanent 

holding — Right to be given by statute. 

In the c^sc of permanent tenancy, the land- 
lord has no right Ip sue for enhancement of 
the rent, unless the right is given by statute 
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ment of. 

I Lord Dunedin ) Afzal Unm&sa v. Abdul- 
khan. 47 Cal. 1 =81 P. R. 1919= 

40 I.A. 1=13 Bur. L.T. 1=11 L.W. 176= 
17 A.L.J. 608=36 M.L.J. 380= 
26 P.W.R. 1919=1 U.P.L.R iP.C.) 47= 
26 M.L.T. 35=23 C.W.N. 966= 
119191 M.W.N. 494=30 C L.J. 152= 
50 I.C. 749=21 Bom. L. R. 891(P.C.) 
(On appeal from 121 P.R. 1912= 

209 P.L.R. 1912=17 I.C. 208 = 
197 P.W.R. 1912.] 


Rent— Enhancement — S' on-transfera- 
ble occupancy holding. 

Where land is non-transferable and there- 
fore the defendant is an occupancy ryot 
consequently th e rent payable by him cannot 
be enhanced. ( Harrington and Mookerjec, JJ\. 
Sarat Chandra GHose v. Sham Chand 
Singh Roy. 16 A.LJ. 71 = 14 I.C. 701- 

39 C. 663. 

— ‘Rent — Enhancement — Contract — 

Diara Act and Bengal Tenancy Act. 

If there is a contract between the parties 
that rent should be rayable at a certain rate 
ptima fade that ie binding. Such a contract 
cam ot be affected by the settlement of rent 
under the Diara Act. But if thire was a 
settlement of rent under Chap X of the Bengal 
Tenancy Act, the tenant is liable to pay the 
same. {Chatterjce and Suhrawardy, JJ.) 
Ambica Charan Sen v. Girish Chandra 
* EN - 68 1 C. 719. 

font — Enhancement— Occupation of 
more land than assessed. J 


In estimating whether the landlord should 
claim more rent on the ground that th c tenant 
ls . . in , occupation of more land than that for 
which he paid rent till then, thc Court will 
consider whether land has been added by en- 
croachment, accretion or the like or whether 

«rrr: cd ata consolidated sum 
for the entire land in possession or whether 
inc rent was assessed on an area fixed bv 
estimate or determined by measurement. The 
c aim would succeed if the rent was not fixed 
at a consolidated sum. ( Mookerjee , A.C.J 
and Fletcher, J.\ Dcrga Priya v. Hazrv 
Gain. ^ 62 I. C. 433 = 23 C.W.N. 204. 

Re u l— Enhancement — Na wing a 

sum certain m grant. 

Where the Jama is ordinarily variable the 
naming of a sum certain in the grant of a 
descendible tenure, does not imply fixit) of the 
sum, unless there are positive words or other 
evidence to express such an intent. tChalter- 

TWmlr Newb ° u,d > JJ )- Biseswar Roy v. 
Brojo Kanta Roy. 621.0. 49=83 C.L.J. 296. 


LANDLORD AND TENANT— Re»t— Enhance- 

ment of. 

Rent — Enhancement of— Permanent 

tenancy — Patni taluk — Evidence of conduct. 

Unless the landlord h precluded from the 
exercise of the right of enl ancing rent by a 
contract binding on him, nr the lands in ques- 
tion can be brought within one of the exemp- 
tions recognized by Bengal Keg. VIM of 1793, 
he may he presumed to have the light of en- 
hancing rents. The mere fact that a tenure is 
hereditary does not show th.d the rrnt of the 
tenure has been fixed in perpetuity. In the 
present case although there were expressions 
which showed that the tenure was Maurashi 
there was nothing to sh-^w it was intended to 
be Maknrari. 47 Cal. 280, diat. ( Mookerjee , 
C. J. and Fletcher s J.) Nirod Chandra 
Singh v. Harihar Chakrabharthy. 

24 C.W.N. 874 = 58 I. C 867=32 C.L J. 19. 

Rent— Enhancement of— Presumption. 

Where in a suit for additional rent for 
additional area, it was found that the standard 
of measurement set up by p!ff. was inconsis- 
tent with thc Kabuliyat which formed th* 
basis of the suit. Held, tnat the present 
standard of measurement could not be pre- 
sumed to be the standard at the time the 
tenancy was created. (Chatterjce and Panton, 
JJ.) MadhaB! SuNDARt Dasya v. Syama 
Charan Biswas. 35 L C. 748= 

31 CX Jf. 202. 

— Rent— Enhancement oj— Right to— 

Title by adverse possession. 

Where the rent of tenancy can be legally 
enhanced an assertion by the tenant that his 
rent cannot be enhanced not followed within 
twelve years by a suit for enhancement does 
not confer on the tenant a right to hold the 
land at a permanent rent. ( Sanderson , C7. and 
Teunon, J.) Maharaja Bjrendra Kri 3 hoRe 
Manikya Bahadur t. Munshi Mahomad 
Doulat Khan. 43 I.C. 59=22 C.W.N. 8B8. 

— Rent— Enhancement — Construction of 

kabuliyat. J 


Under a kabuliyat to be in force for 3 years, 
it appeared that the rent fixed was a certain 
amount but the landlord allowed a certain 
amount to be held in abeyance (or 3 years 
and for those 3 years, year by year a certain 
amount was to be paid by the defendant 
according to the instalments. In a suit by 
landlord for arrears held , that the plaintiff did 

not sne for enhancement. (O'Kimaly and 
Pratt, //; RoMBiH Chandra Biswas v . 
Ghulam Nadi Fakir. 29 L C. 807*= 

19 0. W.N. 867. 

o/— Right 


•Rent— Enhancement 

k mm 


pro • 


ji%t 

tiding for. 

K abuliat provides for increased 
rent on the measurement of the land leased 

[J* “, cr . eaac . d rent be claimed only from 

, m s d i ), ^ m f asurement but not before. 
(Mukerji, A. C. J. and Fletcher , /). Jatindra 
Nath Chowdhary v. Ajcdhya Cd? 

80 1.0. 7M. 


it me normal condi- 
tion and even the naming of a sum is not 

shit? v S '7 a r ga, , n>t th ' S ' u Ea * h case enhance- 
ability of rent is to be judged by its own 

circumstances. Where no sufficient ground 

Is found for excluding the normal conditions 

I'fff lencss, the rent is tnhancible 

hSM?* ,8 iI a document defining the 
rights of the Parties, regard must be had to 
the term; else the conduct of the parfy 
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ment of. 

especially if it extends over a long time, 
determines the terms of the tenancy, 
( Jenkins , C. J. and N. R Chattcrjcc , J •) ANATH 
Nath Mitra r. Midnapore Zemindary Co. 

29 I. C. 802 

Rent — Enhancement of — A Jamabandi 

— Signature of tenant— Effect. 

The fact that the Jamabandi is signed by 
the tenant is not enough to show that he as- 
sented to the enhanced rent ( Jenkins , C. /. 
and Mullick, J ) Ishur Chandra Sarkar v. 
Troylokya Nath Singha 19 1. C. 675= 

17 C. W. N. 863. 


. Rent — Enhancement — Continuance of 

tenancy. 

The landlord may terminate a lease if he is 
entitled to do so and may thereafter settle the 
land at a higher rent or refuse to let the tenant 
continue to hold the land unless he agrees to 
pay more. [Coxe, J.) Manindra Chandra 
Nandi v. Jagunath Khan. 14 I. C. 229. 


— Rent — Enhancement. 

During the continuance of the tenancy the 
landlord cannot get more than the tenant has 
contracted to pay. (Cave, J.) Manindra 
Chandra Nandi v. Jagunath Khan. 

14 1. C. 229 


Rent — Enhancement of— Rent not to be 

raised as long as tenant kept property — Tenan- 
cy not a permanent tenancy. 

The deft, offered to take certain shops from 
the plff. who himself was a lessee for twenty 
years on condition that the rent should not be 
raised so long as he kept them ; plff. agreed 
to rent the shops on the proposed rent per 
month to be paid regularly monthly. In a 
suit for ejectment deft, pleaded that he was 
entitled to keep the shops as long as he liked. 
The principle of S. 105, Transfer of Property 
Act, applied to the case and the Courts should 
presume that the tenancy was from month to 
month. The plff. had the right to eject the 
deft, after serving a valid notice. [Shah Dm 
and Scott Smith, JJ.) jamsetji Boja v Doni 
Chand. 180 P. L. R. 1913— 

19 I. C. 493=120 P. W. R. 1913. 


R cu t _ Enhancement — Additional 

rent— Double crops. 

A Zamindar can claim additional rent for 
the second crop raised in the wet lands with 
the help of irrigation belonging to the Zcnun- 
dari unless there is established custom or 
express or implied contract to the contrary 
the burden of proving which lies on the 
tenant. (Wallis, C. J., and Sadastva Aiyar, J) 
Midnapore Zemindari Co v. Muthai-pd- 
nAYAN. 44 Mad. 834=40 M. L J 213- 

29 M. L. T. 183 = 62 I. 0. 337 = 13 L. W. 387. 


—Rett* - Enhancement of — Change 
from money rent to grain or vice versa. 

Change from grain to money rent or vice 
versa may be treated as an enhancement when 
the circumstances of the cast* and the evidence 
adduced admii of that being done. 23 C. L. J. 
636 Ref. (Oldfield and Seshagin Iyer , //.) 


LA NDLORD AND TEN AN T— Rent— Excess 
area. 

Perichfrla Butch irajd v. Addepalli 
Venkata Manga seetaramayya. 

59 1. C. 258 = 12 L.W. 86. 


Rent — Enhancement of — Notice of 

higher rent — Estoppel. 

A landlord not having given any notice 
demanding higher rent on wet crops cultiva- 
ted, is estopped from claiming it as, if the 
notice were given, the tenant might have 
elected to raise dry crops only. (Ayling, J.) 
Rallahamdi Sukhia v. Venkataramaiah 
Appa Rao. 23 I. C. 619=26 M. L. J. 217. 

. Ren t — Enhancement — Wat am — Rate. 

Where a landlord claims to be entitled to 
revert to waram rate (division of produce’, a 
contract to pay higher rate in settlement of 
that claim would be supported by considcia- 
tion. (Sankaran Wait and Tyabji % JJ.) 
Sitharamrazu Lingarazu v. Venkatadri 
Appa Row. 21. 1. C. 36.=(1913‘ M W. N 645. 


. Rent — Enhancement — Rate o) — Garden 

rates — Evidence of payment. 

Where it is proved in a suit for rent by a 
landloid that the landlords had been receiving 
garden rates for at least 28 years before suit 
and there is no evidence of payment of a 
lesser rate prior to it : Held , that this was not a 
case of enhancement of rent and that the 
landlord was entitled to the gaiden rates. 21 
Mad. 130 ; 6. I. C. 911 ; 28 Mad. 444. Dist. 
( Sankaran Nair and Aylitig, JJ.) Zemindar 
of Chittedu v. Paleti Pedda Naraya- 
NAPPA Nayudu. 14 I. C. 563 = 23 M.L.J. 59. 

Rent — Enhancement of — Contract to 

pay enhanced rent— Consideration. 

If the consideration for a contract to pay 
enhanced rent by a tenant to his landlord is 
the settlement of disputes as to the rate of rent 
and the abandonment of still higher claims by 
the landlord, the contract is valid and enforce- 
able. (Ayling and Spencer , JJ.) Vemuky 
Bramayya V . Mallikarjuna Prasad. 

11 1. C. 699. 


Rent— Enhancement — Resumption — 

Principles underlying . 

The principle underljirg resumption or 
assessment Is that the State is entitled lo a 
certain share of the produce of the land which 
in modern times has been transmuted into 
cash. Similarly the owner of the land is 
entitled to recoup himself from the occupier 
or actual cultivator. (Stuart and Kanhaiya 
Lai , A. J- Cs.) Shankar Sahi v. GaJa- 
dhar Prasad. 40 I. C. 200=20 0. 0. 171 — 

& A l. .1 40Q 


Rent— Excess area. 

R en t— Excess area— Tenant in pos- 
session of more lands than first let out Rent 
for excess land— When landlord entitled. 

A landlord is entitled to rent for any excess 
land within the boundaries that the tenant is 
found to be in possession of over that first let 
out to him if there is an express stipulation in 
the kabuliyal, to the effect. Where rent in 
respect of a homestead is not a fixed ore and 
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LANDLORD AND TENANT— Rent— Exoesa 
area. 

the rent actually paid is inadequate, the land- 
lord is entitled to demand reasonable rent and 
if the tenant refuses to pay it, he can be 
ejected. A landlord is not entitled to enhanc- 
ed rent on the ground that a higher rent, than 
that stated in the kabuliyat is prevalent in 
•adjoining lands. [Chattel jee and Bcachcroft, 
JJ) Jado Nath Das v. Munindra Chandra 
Nandi. 23 I. C. 967. 

Rent— Excess area— Claim for addi- 
tional rent — Proof of use of excess land. 

In order that a landlord may be able to 
claim additional rent in respect of excess land 
used, he must prove that the tenants are in 
possession nf lands for which they pay no rent. 
(Mookerjcc and Beachcroft, JJ.) Lachsii Pro- 
sad Chowdhury v. Jaomohan LalChaubey. 

22 I.C. 594=18 C.L.J. 633. 

Rent — Favourable rent 

Rent — Favourable rent — Low rent — 

No bar to ejectment by notice — Shanbatap plot 
held as— Inclusion of, in notice. 

A rent extremely low is not necessarily 
favourable unless it does not exceed the 
revenue and cesses and mere holding under a 
favourable rent does not protect a tenant from 
ejectment. A notice of ejectment issued in 
respect of lands held at a lump rent, some of 
which are found to be entered in Shankalap 
nama holds good as regards other plots also. 
[Baillie, S. M. and Tweedy , J. M.) Special 
Manager op Court op Wards v Suraj 
B al >- 24 I.C. 778=1 O.L.J. 236. 

Rent— Fixity of. 

Rent — Fixity of — Presumption. 

Where a tenure is heritable, permanent and 
transferable, there is a presumption of fixity of 
rent and the onus is on the landlord to show 
his right to enhance the rent. (A/r. Ameer Ali.) 
Port Canning and Land Improvement Co 
Ltd. v. Katyani Deui. 47 Cal 280 = 

22 Bom. L. R. 437 = 32 C. L. J. 1 = 
27 M. L. T. 103 =46 I. A. 279= 

, „ „ , 37 M.L.J. 878=17 A.L.J. 1061= 
„ , } ,P - CJ ®1=(1920» M.W.N. 160= 

53 I.C. 822-24 C.W.N. 369=11 L.W. 296 (P.C.). 
[Affirming 23 I.C. 274=19 C.W.N, 56.] 

* -Rent— Fixity of—'Kaimi' Pattah— 

Onus of proof . 

The burden of proving that a kaimi tenure 
Is a tenure at a fixed rent i 8 on the tenant 
who holds the tenure. The burden can 
however be discharged by the terms of the 
kabultiat and the evidence of enjoyment at an 

" nvancd Ca ' 61 ( p - c ): 13 w - R Hi 

R- (P. C.) 10, Ref. to. (Richardson and 
Newboiltd, JJ.) 1’URNACHANDRA G HOSE V 
Collector op Khulna. . 20 I. C. 238. 

Th „ -^nt— Fixity— Ante tzara tenant. 

mSs tha? 1 h, h ? ld .?, 3 an anU ezara tenant 
tha ‘ lhe landlord has no right to 
enhance the rent. ( Uittra 0 A J r\ 

Bhivaji p . Tukaram. • U S9 1: a is2 

13 N. L. R. 11. 

Rent— Implied contraot. 

mSaMnd ttl ~ lMt,Ud Conlract Van Payar on 

Vol. III. C. D.— 105 


LANDLORD AND TENANT— Rent— Liabi- 
lity. 

Where a tenant has raised vanpayar crop on 
nanja lands in respect of which he had ex- 
ecuted a muchitika agreeing to pay waram, 
the presumption is that they agreed to pay 
nanja rates. The onus is on the tenant to 
show that the obligation to pay nanja rates 
was put an end to by a contract between the 
parties. [Sundara Aiyer and Sadasiva Aiyer, 
JJ ) Sitarama Aiyer v. Edwards Sneade 
Boyed Stevenson. 16 I. C. 609. 

-Rent — Implied contract— Commuta- 


tion. 

When it appeared that money rent at fixed 
rate had been substituted by the Collector in 
1S16 for waram in respect of punja lands, the 
Court should hold an implied contract to pay 
rent at same rate for future >ears. ( Roddam 
and Sankaran Nair , JJ.) Naou Nath v. 
Bhaskara Sethupathi. 

(1911) 1 M. W. N. 6=9 I. C.41=e 

9 M. L. T. 191. 

Rent— Interest. 

Rent— Interest— Appropriation. 

Kent does not include interest, due on ar- 
rears of rent. The landlord cannot appro- 
priate payments made (or rent towards interest 
due on the arrears of rent. (Fletcher and 
Beachcroft, JJ.) Manilal Seal v. Bhoi.a- 
NATHA BaSU. 50 I. C. JffS. 

Rent — Interest on. 

A landlord is entitled to interest at the con- 
tract rate on the sum decreed as rent 
although the rale is very high. ( Chilly and 
TeunonJJ.) Ashutosh Dhar v. Joy Lal 
Sardar. 18 I. C. 621=17 C. L. J. 50. 

Rent— Jodi. 


~ Renl — Jodi— Inamdar— Liability of 

tenant to pay. ‘ 

Lands in alienated villages not in the actual 
possession of inamdars and falling under the 
calculation of Government jodi, are liable in 
urn to pay customary rent on ihc assumption 
that there has been no survey, assessment or 
contractual rent agreed upon the inamdars 
who arc liable to Government for the jodi 
[Beaman and Heaton , JJ.) Ganesh Vina yak 
JosHI V. SlTABAI NARAYAN JosHI. 

38 I. C. 54 = 41 Bora. 139= 
18 Bom. L. R. 930. 

Rent— Liability. 

~ Liability — Possession not given 

—Remedy of lessee. s 

Where a lessee of an agricultural land is not 
given possession of a poriion of the demised 
land it is open to him to sue in the Civil Court 

‘° r da "’ a ? C3 fo , r k br J c i‘ ch of contract but there is 
no possible method by which he can obtain a 

Cott Th r0m w hl ! ,e “ e mone y the Rent 
a Kent Court can certainly not 
award him damages. U is not a question of 
set off because a set off must be for an ascer- 

AliKhiT' J Staa o’ ‘ J) Muhammad Altar 
Ali Khan v . Rani Phool Kunwari 

1928 All, 387 (1). 
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LANDLORD AND TENANT— Rent— Liabi- 
lity. 

Rent— Liability cj heirs of lessee. 

Assuming that the liability of the heirs of 
each tenant is a joint ore, a suit for the entire 
rent can he maintained if all the heirs of one 
ot several joint tenants are mace parties. 

27 C. W. N. 521=1923 Cal. 615. 


Rent —Liability to fay — Wife paying 

for husband — Rent obtained from irife not m 

possession. 

Where the defendant is not in possession of 
some lands for which she is pacing rent by 
reason of the claim by her husband, held she 
cannot be called on to pay rent for the lands 
of which she has no possession. [Woodroffe 
and Cuming, JJ .) Katyaxi Debi v. Uday 
Kumar Das. 49 Cal. 257 = 1922 Cal. 343. 

Rent— Liability— Possession of tenant 

deprived. 

A tenant, who has been deprived of posses- 
sion of part of the demised premises, is not 
liable for the whole rent for ever, and it is es- 
pecially so wh:n he i> to deprived by the act 
of the landlord himself. [Chatter fee and Pan- 
ton, JJ.) Mesbaiiuddin Ahmed Abdul* 

65 1. C. 539=34 C. L. J. 119. 

Rent — Liability to fay — Agreement to 

fey rent partly in cadi and fat tty in kitd — 
Position of tenant. 

Where a tenant under a Kabtdiyat undertakes 
to pay rent partly in cash and partly in kind 
stipulating also the prices of the Faddy in kind 
t)be paid by him yearly, notwithstanding the 
statement as to the value of the paddy given 
in the deed, the tenant is not entitled to pay 
the named sum in lieu of the paddy and if he 
fails to pay the paddy, he is liable to pay 
carnages at the rate of the value of the paddy 
as on date of breach But if fie undertakes to 
pay so much paddy or a certain amount of 
money as rent, the tenant has the option to 
pay in kind or in cash. ( Fletcher and New - 
oould, JJ ) Basikuddin Baiddu v Hari 
Mohan Ghosh. 39 I. C. 720. 


. Rent — Liability for — Extent of. 

In the absence ot special stipulation for 
enhancement of rent, the tenant should not be 
compelled to pay either a fair or customary or 
picvailing rent or indeed any rent except that 
which he has covenanted to pay, where the 
case is not governed by the B. T. Act ( Jenkins , 
C. J. and Mookerjee , J.) A aharaja Maxixora 
Chandra Nandi r. Jagannaih Khan. 

21 I. C. 527=18 C. L. J. 324. 


Rent— Liability for - Shares of tenants 

and shares of rent payable by each shown m 
receipts. 

Where the rent receipts given by the land- 
lord show the tenants in the tenure and the 
shares of the rent payable by each as his own 
share. Held , that the rent was distributed 
amongst the various tenants and that there 
was a sub-division of tenure with the land- 
lord’s consent. ( Jenkins , CJ. and Mookerjee , J.) 
AbiNASH Chandra Chowdiiory v. Pura- 
nanda Khan. - 21 1. C. 420=18 C. L. J. 174. 


LANDLORD AND TENANT— Rent— Liabi- 

lity. 

Rent — Liability for — Transferee of 

holding. 

Where rent has been received from the 
transferee of a holding not as such but only as 
the agent or representative of the original 
tenant there is no recognition of the validity of 
the transfer. 15 W. R. 197. Foil. 12 C. W. N 
| 539, Rel. 13 C. W. X. 833, Ref. In a suit for 
rent, the tenant alleged a transfer of holding 
and the transferee was added as a deft, who 
paid the amount of the claim to the pleader 
who certified payment and gave the amount 
to plaintiff. Held , that the acceptance of the 
sum did not amount in law to a recognition cf 
the validity of the transfer. 6 B. L. R. 92, 
Appr. 2 C. W. N. 63 ; 7 C. W. N. 132, Foil. 
[Mookerjee and Carnduff \ JJ.) Digbijoy Roy 
v. Ata Rahaman. 15 I C 156=17 C W N. 156. 

Rent— Liability for— Recognition of 

transfer— Subsequent suit against transferor. 

A suit brought by landlord against the old 
tenant after recognition of the transfer of the 
holding by him, is tainted by fraud. ( Mookerjee 
and Teunon, JJ.) Shib Chandra Mookerjee 
v. Krishna Chandra Basu. 9 I. C. 576. 

Rent — Liability— Attachment — House 

under lock-up. 

A tenant's property was attached and the 
house was locked up by the attaching officer 
in the execution of a decree obtained by a 
creditor of the landlord. Held , that the ten- 
ancy was not liable for the rent. (Chcvts,J.) 
Mrs. Gkosr Jones v. Mr A. Gumper. 

10 1. C. 885=183 P. W R. 1911. 

Rent— Liability —Tenant leaving land 

waste is still bound lo pay rent. 

A tenant is bound to pay rent for dry land 
if he leaves it waste through his wilful neglect. 
Where there is sufficient water in the tanks to 
raise a wet ciop but the tenant raises only a 
dry crop, none the less he is liable to pay wet 
rent. [Spencer and Ramesam, JJ.) Kothanda- 
RAMA ReUDYAR V. C'HlNN ASA MI. 

41 M L J. 455=64 I. C 740=14 L.W. 618. 

Rent — Liability — Tenant holding 

cultivated and uncultivated land. 

If a tenant holding both cultivated and 
uncultivated land, the latter under a grove 
tenuic, is ejected from the cultivated portion 
mus? pav proportionate lent for the remainder. 
[Kanhaiya Lai , A J. C.) Thakurain GirraJ 
K un war r. Chandra Sf.khar. 

7 O.L.J. 657=60 l.C. 462= 

2 U.PX.R. iJ.C.) 198. 

Rent — Liability to — Land held without 

rent — Occupation rent — If landlord is entitled 
to. 

A landlord, permitting persons to hold land 
without tent and without there being any 
agreement to pay rent or a fixation of -its 
amount, cannot claim from them a fair occu- 
pation rent. 10 1. C. 2; St. O. C. 296 ; 9 O. C. 
302. Dist. 33 I. C. 770. Foil. [Stuart, J. C.) 
Sarabjit Singh i>. Kami'lr Mathba ^Estate. 

37 l.C. 27 = 3 O.LJ, 46S. 
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LANDLORD AND TENANT— Rent— Llabi- 
lity. 

Rent — Liability for. 

The fact that a superior proprietor neglected 
to claim rent for some years will not estop him 
from claiming his right la'er on. {Chamier , 
J.C.) Kaipal V. Prataf. 12 IX. 331. 

Rent — Liability — Malik an a — Partition 

of the estate— Effect of. 

The claim to Malikana is a claim against 
the whole estate, and a partition of the estate 
cannot affect that right. { Das and Adanii, JJ.) 
Ramkshwar Singh v. Suraj NaRain Iha. 

6 P.L.J. 34=61 IX. 130=2 P.L.T. 174. 

Rent '—Liability for—Mfiafi land. 

Muafi is a set eff against rent payable by a 
tenant in consideration of his service. There- 
fore Muafi land is liable to rent. [Atkinson, J .) 
Sheorath Upadhya v. Kesuo Prasad. 

38 IX. 368. 

Rent — Liability to pay — Admission by 
2 out of 3 joint tenants of rate o) rent — Effect. 

The admission by 2 out of 3 joint tenants of 
the rate of rent claimed in a rent suit against 
them does not amount to a promise to pay the 
whole of the rent lhemsclve6. [Mullick/j.) 
JOGESIIWAR RAI V. KesHaV PRASAD. 

37 IX. 262=1 Pat. L.J. 190. 

Ren t — L i a bility. 

A presumption to pay rent arises from occu- 
pation. ( Ormond, J .) Yoo Joo Skin v. Maoxg 
13a Tin. 31 1. C. 893=9 Bur. L. T. 60. 

Rent— Liability to pay -Contract with 

a third person by a tenant— Effect. 

A, a tenant of B's mortgagor by a bond 
executed in favour of B promised to pay to B 
the rent due to the mortgagor and the mortga- 
gor signed the bond as a witness \ there was 
nothing to show that he agreed to the rent due 
to him bping paid direct to B and written off 
against bis liabilities. In a suit by B for rent, 
held, that the right to the rent vested in the 
landlord and the tenant could not by contract 
divest his landlord of that right and that what 
B was suing for, was not the paddy qua rent 
of the land, but merely for the amount of the 
paddy due under the bond. (Parlctt, J.) Maung 
Lon Gyi v . Rahman Chetty. 

•• *2 I. C. 838=4 Bur. L. T. 142. 

Rent— “ Mulguzarl Meaning of. 

— Rent *-' 14 Mulguzari "—Meaning of. 

The word u Mulguzari " although usually 
meaning an amount paid to the crown is 
capable of meaning the amount due from 
under-proprietors to the superior proprietor. 
(Swart and Kanhaiya Lai , A . J, Cs.) 
Charo Chandra Biswas v. Lallan Singh 

40 I. C. 42 = 4 0. L. J. 148. 

Rent— Payment and non-payment. 

io wrong pn -sou— Suit 

by rightful claimant. 

Where a person claiming to be entitled to 
Inc rent ol certain properly brought a suit 
therefor and obtained a decree lor such rent 
he is liable to the rightful landlord to account 


LANDLORD AND TENANT— Rent-Payment 
and non-payment. 

for (he rent so received. (Ranerji and Goknl 
Prasad, JJ.) Mahabir Prasad v. Mr. Parsandi. 
45 A. 410 = 21 A L.J. 345=L.R. 4 A. 513 = 

1923 All. 532 (2). 

Rent — Non-payment — No denial oj (tile. 

Non-pa> ment of rent is n^t sufficient to 
extinguish the plfi.'s right as Zemindar unless 
coupled with a denial of his litlc. iBauujec, J.) 
Arnoop Miser v. Kedah Pandf. 13 I G. 338. 
Also 27 I.C.523 = 16 Bom. L. R 720. 

Also 37 Bom. 234 = 17 I. C. 943= 

14 Bom L R. 1173. 
Also 16 1. C 911=17 C. W. N. 627. 

Also 43 1. C. 613 = 35 M. L. J. 11. 

Also 57 I. C. 269. 

Rail — Payment in hind — Money in 

default. 

A tenant agreed by a kabulial to pay CO aris 
of paddy as rent and in default the landlord 
would be entitled to realise the price ‘as stated 
above,' i e., Rs. 16. Ina 6uit for the money 
equivalent of the rent, held that the landlord 
could recover Rs. 15 only and not the market- 
value. In such contracts whether market- 
value should be taken or merely the money 
fixed in the agreement, must be ascertained 
from the terms of the kabuliat by giving it its 
most ordinary and natural meaning {Sander- 
son, C.J. and Richardson, J.) Hamid Ali t>. 
Nam Kumar. 62 1. C. 639. 

— —Rent — Payment and non payment 

— Special payment — Punyaha payment— 
Meaning of. 

Punyaha is a payment made on fimyaha day 
as a special kist or instalment and not on 
account of general arrear. {Teuuon and 
Richardson, JJ.) Suraj udala Devi v. Sarada 
Nath Bhattacharjee. 50 I.C. 862= 

23 C. W. N. 336. 

Rent— Payment of— Paddy or in 

default certain sum of money— Price of paddy. 

Where a patla provided that 52 aris of 
paddy should be delivered by Ihc tenant every 
year as rent and in default, its price Rs. 15 
with costs aud interest, the landlord is not 
entitled to recover more than Rs. 13 as tl c 
price of the paddy in case of its non-delivery. 
(N. R. Chatter jee aud Huda, JJ.) Pram 
Krishna Nath v. Mohksh Chandra Chou- 
D,,RY - 47 I. U. 134. 

Rent— Payment parity faddy and 

Partly money- 

Where a tenant agreed by a kabuliyat to pay 
rent partly in money and partly in raddy and 
on failure to give paddy to pay a certain sura 
as price thereof. Held, that the landlord was 
bound to accept Ihc price of ihc paddy at the 
market rate on the day ol default, in all such 
cases the matter must depend only on con* 
struction ol the contract and the Court has no 
power to speculate as to whethor ihc amount 
mentioned in deed was only lor the purpose 
of slump duty or registration Ice. [Saudenon 
C. J. and Moukerjee, J.) Niluadiiau Maha- 

PATRA l». ktSHAB LaL MaUAPATRA. 

40 1. c. 819=20 G. L. J. 91. 
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LANDLORD AND TENANT-Rent— Payment 

and non payment. 

— ticut — / ayment of faddy and in de- 

fault * i fixed amount —If market value can be 
recovered. 

Where a tenant by kabuliyat had agreed to 
pay a certain amount of paddy or on default 
a certain fixed sum. Held, that the landlord 
cannot get the market value of the paddy when 
default was made. 7 I. C. 842 Rel. on. 
(Casfers 2 and ChatPrjee, 7 J.) Attul Chan- 
dra Dutt v. Lson A li. 13 I. C. 423, 

Rent— Non-payment— Effect o). 

Mere non-payment of rent by a tenant does 
not establish his adverse possession but the 
facts that the tenant did not pay rent for 30 
>cars, that no serious attempt was made by the 
landlord to recover rent and that the tenant 
denied on oath his tenancy may lead to an 
inference of adverse possession against the 
landlord. 7 Horn. 34, 2 All. 617, Kef. [John- 
stone and Lc Rossignol, JJ. I Umar I3aksh v. 
Baldeo. 07 P. R 1915=32 I C. 36= 

193 P. W R. 1013. 

Rent — Non-payment of— Effect of. 

A mere abstention from collecting rent for 
a particular period will not bar a landlord 
from claiming rent for a future period. There 
will be a bar if the tenajit had denied the 
landlord'6 title to receive Tent mo:e than 12 
years before the suit, and had refused to pay 
it basing the refusal on such denial. ( Sada - 
siva Iyer , J.) Sreenivasa v. Jogiraju. 

24 M. L. J. 188=13 M. L. T. 130= 
18 I. C. 243=(1913) M. W. N. 284. 

Rent— Purchaser of leasehold 

Rent— Purchaser of leasehold — Interest 

on rent. 

The purchaser of a leasehold interest has to 
pay interest on arrears of rent according to 
the terms of the contract under which the 
property is held and the same rate of interest 
will be allowed by the Court from the date of 
the institution of the suit to the date of judg- 
ment. [Fletcher and Ncubotild , JJ.) Amulya 
Chandra Roy v. Shiva Krishna Bose. 

40 I. C. 768. 

Rent— Putni lease. 

— Rent — Putni lease — Sale— Effect of. 

A sale under a decree for rei t-payable by a 
patnidar to the Zemindar passes the tenure to 
the purchaser with liberty to annul all incum- 
brances. 10 C. \j. J. 160, Roll. [Mookerjee 
and licachcroft , JJ.) Basant Kumar Bose v. 
Khulna Loan Co. 20 C.L.J. 1= 

26 I.C. 197=19 C.W.N. 1001. 

Rent— Rate of. 

Rent — Rate if — Statement in a sale 

proclamation. 

A landlord 16 bour.d by the statement in a 
sale proclamation as to the rate of rent in 
respect cf a tenancy advertised for sale, under 
a decree for arrears. If Ihc *alc proclamation 
is not forthcoming, the sale certificate would 
serve as a secondary evidence of Ihc same. 

[ Mookerjee , A.C.J. and Fletcher, J). Midna- 
tore Zemindari Co. v. Enaiulla Sarkar. 

62 I.C. 60. 


LANDLORD AND TENANT— Rent-Rate of. 

Rent — Rate of — Intention of fatties— 

Construction of document. 

A niukarrari and tnonrasi kabuliyat provided 
for rent at Rs. 1-6-8 per high a and 7 aris of 
paddy the market price w'hcrcof is Rs. 16. It 
further contained a statement “taking the 
cash and the price of paddv together “ the total 
rent being fixed at Rs. 16-G-8 gaitdas. This was 
followed by a clause that there shall be no 
inciease or abatement in the jama. 

Held [Newbould, 7., dissenting):— (1) Inas- 
much as this was a mourasl nukarrari kabuliyat, 
the parties intended to fix the total rent to 
be paid in the event of non-delivery of 
paddy, viz., Rs. 1C 6-8 gandas and that the 
rent being thus fixed once for all, the fluctu- 
ation in the price of the paddy will not 
affect the amojnt to be paid as rent. (2) That 
the parties should be held to that which 
they say in the contract and the Court should 
not speculate and arrive at the conclusion 
that the provision regarding the total yearly 
rent had been inserted merely for the purpose 
of determining the registration-fee. Per 
Mookerjee, J. — 1 he court his to g've effect only 
O such intention a6 the parties were able to 
express by the language used in the document 
and it is not concerned with any unexpressed 
intention which they might have entertained, 
The suggestion that the quantity of paddy 
deliverable might have been valued for the 
purpose of the regi6tration-fce is a speculation 
for which there is no foundation cither in 
document or in evidence. 

Per Newbould, J. — The recovery of the 
paddy rent at its cash value, as it varies from 
year to >car is not inconsistent with the 
tenure being a niukarrari one. When the value 
of the paddy varies the value of the cash may 
also be said to vary in comparison with the 
paddy. 

In the absence of any agreement in the 
kabuliyat to pay the total rent in cash the 
statement fixing the total rent at Rs. 16-6-8 
gandas can only be taken to mean as a state- 
ment added to the document for the purpose 
of fixing the stamp duty and the registration- 
fee. [Sanderson, C. J , Mookerjee and New - 
botlld JJ) Asutosh Mukhopadhya v. HaraN 
Chandra Mukherjee. 30 C.L.J. 41= 

23 C W.N. 1021=33 I.C. 382=47 C. 133. 

Rent — Rate of— Conduct of tenant — 

If can prove rate of rent. 

The conduct of a tenant is not evidence on 
the question of the rate of rent. (Holm- 
wood ard Chatlcrjee , 77.) Jangbahadur v . 
Emperor. 13 Cr. L. J. 62=13 I. C. 398= 

14 C. L. J. 652. 

Rent— Rate of— Pre s u tuft ion fro m 

payment for a long series of years. 

Where a tenant has been pa>ing enhanced 
icnt for a series of years in respect of garden 
crops raised by him, the Court may infers 
o niract supported by consideration to pay the 
enhanced rent. Cases reviewed. (Wallis, 
C.J., Ayhtig t Cent ts-Tro 1 ter , Seshagiri Aiyar 
and Kutnaraswainy Sastri, JJ.) PkRIAKARUPPA 
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LANDLORD AND TENANT— Rent— Rate of. 


Mukkandan v. Ra)a Rajeswar Sethu- 
pathi. 42 Mad. 475=(t919) M. W. N. 161= 
50 I. C. 616=36 M. L. J. 320 (F. B.). 


Rent— Rate of — "Gross-value," mean- 
ing of. 

iK Gross-value'* is the annual rent which a 
tenant might reasonably be expected to pay 
for an hereditament if the landlord undertook 
to bear the expenses necessary to maintain 
the hereditament in a state to command that 
rent. (Seshagiri Aiyar and Phillips , JJ.) 
Veerabhadra Iyer v. President. Corpo- 
ration op Madras. 31 M. L J. 315= 

35 I. C. 589 (1)=(1916) 2 M. W. N. 130. 

Retit — Rate of— Air ears — A ssessmetii 

according to original or a fair rate. 

Where the relationship of landlord and ten- 
ant exists and there is an agreement to pay 
rent, whether that amount is fixed or not, the 
Court can allow arrears of rent, according to 
the original rate or in its absence at a fair rate. 
(Stuart, A. J, C.) Suraj Baksh Singh v. 
Sitla Baksh Singh. 33 I. C. 770= 

3 0. L. J. 5. 

Rent — Rate of admission in a road 

cess return . 


In a suit for arrears of rent of a Bhanli land 
plff. should be allowed to prove the actual 
production and its pricee and an admission of 
the rate of rent in a road-cess return cannot 
be taken as its average rate. (Sharfuddin and 
Roe t JJ.) Rama Sahi v. Mahabirgir. 

40 I. C. 606=2 P. L. W. 60. 

Rent— Receipt. 

— Rent — Receipt — Fonn of— Agreement. 

It is not open to a landlord to stipulate 
with his tenant that only a particular form 
of receipt for payment would be accepted 
it tendered as evidence in Court. (S^usifa 
Iyer and Burn , JJ,) Penumetsa bAPiRAjU 
v, Gopisetti Narayanaswamy Naidu. 

40 I. C. 690. 


Rent— Remission of. 

-Rent— Remission of— Remission of 

Government revenue . 


When Government revenue for a period h 
remitted but not the rent payable by the 
lessees they cannot claim any remission in (he 
rent payable to the lessor when they are 
directly liable to pay the Government revenue. 
(Stanley % C. J» and Banerjee, J.) Gulab 
Sikoh v. Debi Singh. 10 1 . G. 1002= 

8 A. L.J. 503. 

Rent — Remission of — Diluvion — 

Abandonment . 


When the tenant Surrenders the diluviated 
area and agrees to pay a reduced rent, he 
cannot claim the diluviated lands on thcii 
re-appearance though remission of rent is nol 
conclude proof of abandonment. (Mookerjct 
and Walmsley, JJ.) Kalan Singh v. Secre- 
tary op State. 41 1. n 682 


Rent— Remission— Right of tenant . 

Payment of smaller rent than that agreed 
upon does not give any right to the tenant to 


LANDLORD AND TENANT— Rent— Remis- 
sion of. 

compel the landlord to accept that rent. A 
letter informing the tenant that the contract 
rate would be charged hereafter, will dis- 
charge the tenant's "liability up to that date. 
No consideration is necessary for this remis- 
sion. (C It at t e rj c c and Bcachcrojt , //). 
Sadulla Mridha -j. Joyanna Bunnessa Bibi. 

32 L C. 703. 

Rent — Remission of— Lease for a term 

— Suspension of portion of rent during the term 
— Stipulation for payment of rent at full rate 
after expiry of term. 

The landlord by accepting rent at a reduced 
rate is not deprived of his right to claim rent 
at the rate stipulated in the kabuliyat and is 
entitled to receive rent at the full rate. 41 Cal. 
493 (P. C ); 16 C. W. N. 496, Foil. (Chalterjee 
and Newbould, JJ.) Kailash Chandra Saha 
v. Darbaria Sheik. 

32 I. C. 251 = 20 C. W. N. 347. 
Rent — Remission of — Contract rate. 

The mere acceptance of rent at a lower rate 
than that stipulated for in the kabuliyat for 
some time, does not bind the landlord to accept 
rent at that rate in future. 37 Cal. 293; 41 
Cal. 493 (P. C.); 16 C. W. N. 496, Foil. 
(Chattel jee and Newbould, JJ.) Manindra 
Chandra Nandi r. Durga Sdndari Dasia. 

32 I. C. 185=20 C. W. N. 680. 


Rent— Remission of— Voluntary, 

Long payment of a smaller rent docs not 
give a tenant a right to compel the landlord to 
receive that rent in future. An intimation 
from the landlord that the reduction hitherto 
allowed, would cease after the date of the 
letter discharges the tenant from paying the 
contract rale for a pariicular period. No 
consideration is necessary for this remission 
and it does not contravene S. 92, Evidence 
Act. (Ay ling and Seshagiri Iyer, JJ.) Maha- 
raja op Bobbili v, Rangu Appala Naidu. 

32 I. C. 703=(1916) 1 M. W. N. 149. 


Rent — Remission of— Agreement to 

remit portion of tertoa— How far binding, 

A promise to remit rent, made out of grace 
and not out of any legal obligation, does not 
affect the rights of the obligee to enforce his 
legal rights as regards payments due to him in 
future. 28 Mad. 328; 6 C. W. N. GO; 26 Mad. 
196 at 190, Foil. (Sadasita Aiyar and Hannay , 
//.) Subbaraya Aiyar v. Kolandavelu 
Mudau. 261. C 958. 


The rate of rent paid by Vclamas in a village 
was a special reduction for them only. A 
non-Velama transferee from a Velatna was 
liable to pay the ordinary higher rate. 
(Sun dor a Iyer and Ayling, JJ.) Varadarajo 
Appa Rao v . Gudavalli Brahuayya. 

21 M L. J. 1098=12 I. 0. 685= 
10 M. L. T. 378. 

Rent— Remission of—When allowed-* 

tailure of sriigation source . 

There is no known rule of equity that a 

as a matter of right, remia* 
Bio I of rent on failure of rain or other source 
of irrigation in the absence of an expS?3 
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free grant. 

implied warranty by the landlord to supply 
water. The burden of proving the warranty 
is on the tenant. ( F await , J . C. ant Crouch t 
A. J. C.) Gkiul&m Mahomed v. Sahib 
Singh. 28 I. C. 5=8 S. L. R. 222. 


Rent— Rent free grant. 

Rent — Rent free grant — Malikanadari 

tights how created — Thakbast map and Khasra, 
meaning of— Claim for holding rent fra — 
Onus — Non-collection of rent by Ihckadar — 
Adverse possession. 

It i3 only by an arrangement with the 
village proprietor, that a malikanadari right 
comes into existence. Regular surveys arc 
preceded by a preliminary measurement by 
an amin who lays down on a rough map the 
locality, without any guarantee of scientific 
accuracy and enters in a register particulars 
regarding the plots gathered from people, who 
collect to watch the proceedings. The map 
is called the Thakbast map and the register the 
Thakkhasra. The latter as iU name implies, 
is a rough register and statements entered in 
it have by themselves no evidentiary value. 


So, when a statement is made before an amin 
to the effect that within a mama there are 
certain persons who hold malikanadari rights, 
the entry made in the Khasra , to that effect, 
cannot be treated as an evidence to support 
the claim unless it is proved that it was 
noticed by the person affected thereby and that 
lie knowingly acquiesced in the assertion 
made before the amin. Once the landlord has 
proved that tte land which is sought to be held 
rent free lies within his regularly assessed 
esta e or nialial the onus lies upon those who 
claim to hold the lands free of the obligation 
to pay rent to show by satisfactory evidence 
that they have been relieved of this obligation 
either by contract or by some old grant recog- 
nised by the Government. Where a mahal 
has all along been held in theka t if the theka - 
dar collecting rent and paying fixed sum to 
the proprietor fails to collect rent from any 
individual tenant, it would not create adverse 
possession against the proprietor. Merc non- 
payment of rent or discontinuance of payment 
of rent does not by itself create adverse pos- 
session. I A meer Alt). J igdeo N ah a in Singh 
v. Baldeo Singh. 

2 Pat. 38 = (1923) M.W.N. 361 = 

27 C.W.N. 923 = 45 M.L.J. 460 = 
3 P.L.T. 605=49 1 A 399=36 C L J. 499= 
32 M L T. 1=1922 P C. 272. 
. Rent— Rent free grant— Resumption. 

Where a land was granted to the deft.'s 
ancestors rent free in order that they might 
excavate a tank at their expense, and the 
grantee and his descendants have been in 
occupation for 00 years without any payment 
or claim oi rent the legitimate inference is 
that the deft, holds land rent free and even if 
it is not so, the claim is barred as the deft, 
asserted his right t > the knowledge of the 
i, Iff. The grant had not been produced and 
Uicre was no evidence that toe liability to 
payment of rent had been suspended. 39 Cal. 
U‘\ Dist. (Mookerjcc and Dcaclicroft , JJ). Kali 
Mohan TrU'Ura v . Bikesdka Kishoke. 

31 1C. 391=22 0 L J. 309. 
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Rent — Rent free tenure — Presumption . 

Long possession of land by the defts. and 
their predecessors without payment of rent 
ar d under assertion of a ren*-free title, justifies 
the inference that the defts. have a rent-free 
title. 10 W. R. 461 ; 14 W. R. 108, Ref. 
(Mookeijee and Bcachcroft , JJ.) Sobhan 
Baksh v. Mahakaja Birindra Kishore 
Manikya Bahadur. 301.0.939= 

22 C. L. J. 144. 

Rent— Rent-free tenure — Long posses- 
sion, without payment of rent —Presumption. 

Where a tenant has been in possession fora 
long series of years without payment of rent 
and there is no proof of receipt of rent by the 
landlord at any time, the tenant may be pre- 
sumed to have a rent-fiee title. ( Jenkins , C./., 
Mookcrjce and Bcachctofl , JJ.) Birendra 
Kishore Manikya Bahadur v. Bhoirab 
Chandra Chakrabarti. 

27 1. C 12=20 C. L. J. 296. 

• Rent — Rent-free grant — Excavation of 

a tank — No mention of rent— User for 60 years — 
Liability to resumption or rent. 

Where a Hindu Raja granted a sanad to a 
tenant for re-excavation of an unclaimed tank 
and the tenant made improvements and was in 
possession without any stipulation for rent, 
held, that a suit by the successor of the Raja 
for possession or for rent was premature 
because the purpose of excavation was still 
being carried out and that the suit was not 
barred by limitation and the landlord was 
estopped from bringing this suit because the 
tenant had been given a hope that he would 
enjoy it without let or hindrance. 28 Cal. 
693 (P. C.)» App. (Caspersz and ChalterjccJJ .) 
Birendra Kishore v. Akram All 

39 Cal. 439 = 16 C W.N. 304 = 13 I. C. 513 = 

15 C. L. J. 194. 

Rent — Ren t-frec gran t — Non-collection 

grant. 

If in a suit for rent plff. fails to prove that 
defts. have paid rent to him as landlord the 
Court may presume a lost rent-free grant. 
(Adami. J.) Ananta Prasad Jha v. Bankk 
Lal Kumar. 55 I C. 36 = 2 U.P.L.R. (Pat) 58. 

Rent— Right to. 

Rent— Right to—Mokarari for life. 

A usufructuary mortgage of the Mokarari 
for life is entitled to rent that accrued due 
before the service of final notice to quit on 
him by the grantor. ( Sharfnddin and Roe,JJ.) 
Lalji Sahu v. Shamial, 32 1. C. 827. 

Rent— Right to, after eviction. 

A landlord is not entitled to rent after 
eviction. 11 C. L. J. 591, 601 Foil. ( Mookcrjec 
ami Holm wood, JJ.) Kalanand Singh v. 
Jarao Kumari. 17 1. C. 238=17 G.L J. 96. 

Rcnl — Right to — Tenant repudiating 

liability — Effect of 

Where a tenant ha* repudiated altogether 
his liability to pay rent to the landlord under 
the lease. Held, on the analogy of a 6uit for 
damages based on a breach of contract that 
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the right to sue’ for the rent for the entire 
period accrued on the repudiation by the 
tenant and that the landlord was entitled to 
claim the full amount of his rent as damages 
due to him on account of the breach which 
took place on the defendant s repudiating all 
liability and that he was not bound to wait 
until the end of the y*ar or until the month in 
which the remainder «-f the rent was pay- 
able. (Broadway and Hanison, JJ.) Bcdha 
Mal v , Stub Dayal. 1924 Lah. 32S. 

Rent - Right to Stic — Lease to two 
tenants in equal shares— Suit by otic lessee for 
his share . 

Each of Ihe lessees where their interests 
are specified, tan sue for the share contracted 
to be leased to him. 32 AH. 25, Digt. (Sruft- 
Smith and Shadi Lai , JJ.) Rapchand v. Fazal 
Ilahl • 40 P. R 1917=411 C 70= 

111 P. W. R. 1917. 

——Rent — Right to — Auction-purchaser. 

A purchaser of an 1 ijtnali' si are of an es- 
tate at a revenue sale which is subsequently 
set aside at the instance of Ihe original pro- 
prietors, can nevertheless receive rent6 from 
the tenants until the recovery of actual pos- 
session by the proprietors. (Chapman and 
Jwala Prasad, JJ) Abdur Razak v. Baija- 
NATH Goenka. 40 I. 0. 426= 

2 Pat. L. J. 383. 

Rent— Right to— Accrual of. 

The right of a landlord to have the rent of 
the holding assessed accrues at the date of the 
publication of the Record of Rights. (Atkin- 
son, J.) Sheo Rath Upadhya v. Kesho 
Prasad. 38 I. C 368. 

Rent — Right to — No title in lessor — It 

can be maintained in Civil Coutts when land is 
Government waste. 

Once the relationship of lessor and lessee is 
created the lessor is entitled even if he has no 
title to the property to rent in respect of the 
lease and Civil Courts havo jurisdiction to 
entertain a suit for such rent even though the 
land is Government waste land. A person who 
lets out land to another can recover rent from 
him, though he has no title in law to the land, 
and the Civil Courts have jurisdiction to enier- 
tain 6uits for such rent even though the land 
be Government waste land. ( Ormond , J.) 
Ahauot v. Kalu. 31 1.0. 888 = 

9 Bur. L T. 55. 

Rent— Sale. 

Rent — Sale— In execution — Paint 

sale— Appropriation. 

After a palui sale the landlord is entitled to 
appropriate a sufficient portion of the sale pro- 
ceeds towards his rent before the mortgagee 
can proceed to realise his dues. A tenure 
which has once been sold for its own arrears 
cannot again be put to sale for arrears o l 
another period. (Mookerjte and Beacheroft , 
JJ.) Basant Kumar Bose v. Khulna Loan 
Company. 20 O.L.J. 1=28 I.G. 197= 

49 G.W.H. 1001. 
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Rent— Sale of tenure for arrears of 

rent— Liability to pay tent between date of 
decree and date of sale. 

Where under the Bengal Tenancy Act, a 
tenure is sold for arrears of rent, the old ten- 
ant is personally liable for the rent between 
the date of the decree and the date of the sale 
where there arc no surplus proceeds of Ihe 
sale and the purchaser being the landlord is 
insufficient to throw upon him the liability of 
paying such rent. (Fletcher mid Richardson , 
JJ.) Bijoychakd Mahatap v. Hari Mandal. 

24 I.C. 52. 

Rent— Service. 

— Rent — Setvice — Suit for assessment of 

fair and iqtii table rent on failure of service — 
Parties. 

Where a service tenure is created by all the 
co-sharers in a zamindari not governed by 
Bengal Tenancy Act a co-tharer landlord is 
not competent to sue the tenant for assessment 
of fair and equitable rent payable in this 
respect of his share for failure of service 
origin illy performed. 31 Cal. 780, Rcl. [New- 
bould, J.) Manmohan Singh a Roy v. 
Benoda Hehari Dueby. 53 I.C. 243. 

Rent — Services— Op tion of landlord. 

A lease granted in consideration of the 
tenant agreeing to render services or in lieu 
of it, a rent at a certain rate, is a valid lease, 
and failure to render the services is a good 
ground for ejectment ol the tenant. (Fletcher 
and Huda, JJ ) Sanchirau De BeHari v. 
Hara Priya Thakurani. 45 1. C. 611. 

Rent — Service tenure — Grant of Sanad 

by Hindu Raja for excavation of lank— No 
mention of rent— Estoppel. 

Where a Hindu Raja granted aS'awarfto 
a tenant in 1866 for excavation of a tank and 
the tenant did it at a good deal of expense and 
the tank served the purpose for which it was 
excavated and no mention ot rent was made 
in the sanad, held , that the plff. was estopped 
Irom claiming any rent so long as the tank 
served those purposes. (Caspersz and Chat - 
terjee, JJ.) Asai at Khan r. Birendra Kis- 
hore. 13 I, C. 519. 

Rent— Suit fop. 

Rent— Suit for. 

A renl suit based on kabutiai cannot be dis- 
missed for defect of parties when all the exe- 
cutants ot the kabuliat arc bclorc the Court. 

( Ncwbould and Panton , JJ.) HosenjaN 

CHOUDHURl V. MAHAFfiDJUDDlN, 

62 I. 0. 619. 

Rent — Suit for — fpuestion of title 

between several defendants. 

In a suit for rent by a landlord against his 
tenants, the question of title as between the 
defendants, cannot be determined. flViiwon 
and Majid JJ.) M ani Tara Bose v. Dalindii 
Sheikh. 61 L Q 335 

—Rent— Suit for— Surrender and dis - 

Possession, plea of, disproved— Fat hue to identify 
holdings— Effect. 
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If in a suit for rent the deft.’s allegations 
of surrender and dispossession arc not proved 
and he is in possession of the holding the mere 
f.ict that the plff. is unable to establish the iden- 
tity of the holdings is not sufficient to deprive 
him of the rent. (Tat non and Chaudhu*i % JJ.) 
Basakta Kumari Chaudhurani v Krishna 
Namki Dassya. 59 I. C. 312. 

Rent — Suit for — Tenant Insolvent — If 

receiver necessary patty. 

The receiver is not a necessary party to a 
suit for arrears of rent against the insolvent if 
the suit be regarded as a simple money suit. 
( Chitty and Smithcr, JJ.) Amritalal Ghose 
v. Narain Chandra. 46 I. C. 393. 

Rent — Suit for — Parties— Suit to recover 

w 

rent — Tenant setting up right of third party 
already on record. 

If A or B must be the landlord of C. and A 
brings a suit against C to which B is added as 
a party and it is agreed between A and U that 
A is entitled to rent. C cannot ask the Court to 
determine whether A or B is entitled to recover 
rent from him (Mookerjee '* ltd Bcaeheroft , JJ.) 
Sukumari Gupta v. Bharat Mandat,. 

26 1. C. 980=20 C. L. J 148. 

Rent — Suit foi — Tenure afpeitaining 

to endowment— Go' t. sanction if necessary. 

The fact that a tenure appertains to a public 
endowment does not make Govt, sanction 
necessary for maintaining a suit for altera- 
tion of rent. ( Jenkins , C. J. and Chattarjee , J.) 
Balauhandra Priste v. Jagannath Maha* 
prabhoo. 26 I. C. 903. 

— Rent— Suit for — Question of title. 

If in a rent suit, the plaintiff proves that the 
deft, is his tenant for the period for which the 
rent is asked for, lie can claim rent from the 
deft, for that period, no matter who the owner 
may be and no question of title arises. When 
the tt nancy is proved the deft, cannot ques- 
tion the plff.'s title. ( Clicvis , J.) Labhu Ram v. 
Moolchand. 60 I. C, 319= 

3 Lah. L. J. 335. 

Rent — Suit for — Suit by landlord for 

rent in respect of a portion of the holding. 

Where a landlord brings a tuit for rent of a 
portion of the holding he cannot be allowed to 
treat the claim as one for the • cut of the entire 
holding. To dectec such a claim would be in 
effect to allow a splitting up of the tenancy 
without any ascertainment of the portion of 
the rent which is due from the particular 
portion of the holdings for which the rent is 
claimed. (Coutts and Das y JJ.) Maharaja 
Keshawa Prasad Singh v. Mathura Kuar. 

(1922) Pat. 336=1922 P. 608 (li. 

Rail— Suit for— Claim for Bhaoli 

Danabandam — Appraisement papers disbelieved. 

In a suit for Bhaoli rent when the land- 
lord's appraisement f^ers are not worthy of 
credit no decree can be given upon mere 
surmise. It must be based upon some good 
and reliable evidence. (Das and Adana , JJ.) 
Nadir Khan p. Maharani Sham Sunder 

Kuer. 2 
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sion of. 

Rent— Suit for — Parties— Rent decree. 

Where a suit for recovery of rent does not 
include as parties all persons entitled to a 
holding, the decree in it is not a rent decree, 
so that the right of the auction-purchaser in 
execution is limited only to the right, title and 
interest of the judgment-debtors. (< Chamier , 
C. J. and Sharfuddin, J.) Muhamad Mah- 
hoob V . Bhagoo Mahto. 37 I. 0. 913= 

1 P. L. W. 48. 

-Rent — Suit for —Parlies — Joint te- 
nancy— Biliar — Several promise. 

Though generally a proper rent 6uit must 
he against all recorded tenants, in Bihar a 
several promise by each joint tenant for the 
whole rent is not presumed in every joint 
tenancy. ( Mullick , J.) Jogeswar Rai p. 
Khsho Persad Singh. 37 I. C. 262= 

1 P. L. J. 190. 

— Rent— Suit for— Necessary parties— 

Lessee setting up a title of third person. 

When a person, sued for rent, sets up a third 
person's title, such third person ought not to 
be made a party to the case so as to convert a 
simple suit" for arrears of rent into one for the 
determination of the title to immoveable 
property. (Mating Kin % J.) Kuna Puna 
Mahomed Ibrahim p. Kabannaena Maho- 
med. 33 I. C. 337 =9 Bur. L. T. 110. 

Rent— Suspension of. 

Rent — Suspension oj — Dispossession 

from portion of holding. 

Dispossession of a tenant by the landlord 
from a portion of Ihe holding causes suspen- 
sion of the entire rent of the holding. (New- 
bould and Panton , JJ.) Ramani Kanta Rai v. 
Hara Chandra Das. 1923 Cal. 162. 

Rent — Suspension of — Possession not 

given to tenant. 

The tenant is not entitled to a suspension of 
the rent of the entire tenure, where there is 
reason to suppose that the landlord omitted 
through a bona fide mistake, to give possession 
of lands largely jungle and therefore little 
known and where there has been for forty 
years no objection from the tenant, but pay- 
ment of rent by him. ( Woodroffe and Cuming , 
JJ.) Kat^ayani Deby p. Uday Kumar Das. 

49 Cal. 257 = 1922 Cal. 348. 

Rent — Suspension of — Eviction of 

lessee. 

Where the lessor has evicted the lessee from 
a part of the land demised the entire rent is sus- 
pended. 19 C. W. N. 871 fol. 33 Mad. 499 dist. 
But where facts indicate an intention that the 
liability of the defendant lessee to pay a rent 
for land which was in his possession already 
did not depend upon the delivery of possession 
of the other land which was in the possession 
of another and where the plaintiff-landlord 
never put any obstruction in the way of defen- 
dants recovering possession and there is no 
question of mala fides on the part of the plff. 
the entire rent should not be suspended and 
the defendant is liable to pay proportionate 
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sion of. 

rent in respect of the land in his pn$session. 
[Chatter jee and Pearson , JJ.) N*gbndra 
Chandra Lahiri v. Sir Manindra Chandra 
Nandi. 49 G. 1019=26 C W N 826= 

1922 Cal 153. 

• •RenlSusfension of — Lessor unable 

to give possession of portion of demised land 
owing to its having been previously let to 
another . 

The rent due to a lessor by the lessee is 
entirely suspended ivlvn having let out a 
portion of Ihe land to an earlier lessee, he lels 
it out again with other lands to a subsequent 
lessee and is in consequence unable to put the 
latter in possession of such po'thm. The result 
is the same as if the lessor has ousted the 
tenant from a portion of the holding. [Fletcher 
and Cuming, JJ.) Manindra Chandra 
Nandi v Narendra Chandra Lahiri. 

46 Gal. 936=32 I. C. 13=23 C. W. N. 585. 

— — Pent — Suspension of — Dispossession of 

tenant from portion of holding . 

Where a landlord dispossesses a tenant from 
a portion of the holding, the entire rent is 
suspended and the landlord is not entitled to 
any apportionment of rent on the lands still 
in the tenant’s possession unless he h is re- 
placed the tenant in possession or has taken 
effective steps to do so. (Tcunon and Cuming 
JJ.) Kajani Manna Bagdi v. Satish chan- 
dra Roy. 43 i. c 699 

Rent— Suspension of— Dispossession of 

tenant by one of several joint landlords. 

Where one of several landlords who jointly 
let out land to the tenant, dispossesses the 
tenant, the entire rent is suspended during 
the time the tenant is kept out o! possscssion 
(Fletcher and Smither, JJ.) Pramatha Nath 
v. Chandra Sekhar Banerjee. 40 1 C. 339 

2 Rent— Suspension of —Inundation- 

Custom. 


A custom set up by a tenant that th-j entire 
rent must be remitted when the lands are 
inundated irrespective of the effect, beneficial 
or otherwise of the floods, is an unreasonable 
custom and not valid in law. A cusLm to be 
valid, must be reasonable and must have a 
legal commencement. A custom prejudicial 
to class and beneficial onl\ to an individual is 
unreasonable. Meaning of reasonable ex- 
plained. ( Mookerjee and Walmsley, JJ) 
olVANARAYAN Mahohadhya V. Rasik Patka. 

43 Cal. 475=43 I C 289= 
22 C. W. N. 422=28 C. L J. 148. 


“ Rent — Suspension of— Tenant ot 

tn Possession of entire holding. 

Where a co-.harer landlord purchased 
holding ol a tenant at a rent sate in execu 

rLehWMh ° r u* ,° wtl share of ,hc rt ” 1 
fen»n» K ! h a C a Wh0,e ho,d, "B w, th the s: 
tenant but did not secure to the tenant peac 

possession of the whole holmng, had that 
tenant continued to be liable to ihe other 
l^nnlords for their proportionate sh: 
of the rent and that the plff. was entitled c 
tohl» share of the rent. The orinciple 

Vol. 111. C. D 106 


LANDLORD AND TENANT-Bent— Saspen- 

sion of. 

equitable estoppel has no application to the 
ca»e. ( Fletcher and iV ewboutd, JJ ) NaRA 
Narayan Kapali v. Kali Mohan Das 
Kapali. 431. C. 47. 

Rent — Suspension of — Eviction of ten- 
ant from portion of holding. 

Eviction of the tenant from a substantial 
portion of the land of his tenancy by the land- 
lord justifies suspension of the entire rent due 
for the period of eviction. 24 Cal. 296, Dist. 
18 C. L. J. 609, Appr. Court should be reluc- 
tant to relax this rule. ( Mookerjee and 
Beach croft, JJ.) Tipan Prasad Singh v . 
Kamji 1<am. 41 1. C. 91. 

Rent — S uspension of — Dispossession. 

Where a landlord dispossesses his tenant 
from a part of his leasehold lands, his tight to 
claim rent is generally suspended in respect of 
the entire leasehold. 13 CAV.N. 702, Poll. 34 
Cal 191 Dist. 24 Cal. 296; 5 CAV.N. 363; 36 
Cal. 856; II C L.J. 691; 17 CL.J. 60; 18 C.L.J. 
609. Ref. (Chatter jee and Chapman , JJ.) Sa- 
Roda Prosad Bhattachartee v. Manmotho 
Nath Witter. 28 1.0. 371=10 C.W.N. 870. 

—Rent — Suspension of — Eviction— Title 

suit against landlord. 

W here in a title suit against the landlord, 
the tenant's claim that certain lands were 
included within his holding, was negatived, the 
same plea will be res judicata in any other 
litigation. It is not always the rule that 
because a tenant has failed in a suit for reco- 
very of possession of land, alleged to be com- 
prised within his tenancy, the defence of 
eviction and consequent suspension of rent is 
not open to him in a suit lor rent. (A looker jee 
and Beach croft, JJ.) ^idnapoke Zhmindahi 
Co., Ld. v . Nitya Kali Dasi. 24 1. G. 243 

• Rent — Suspension of — Dispossession of 

tenant from certain lands of tenure by the 
landlord or some person holding under him — 
Effect. 

A landlord or a person claiming under him 
having dispossessed a tenant from ceitain land 
ol the tenure, is not entitled to recover rent 
for other lands, in his possession (3-fc Cal. 191 
Dist) A holder of an intermediate tenure 
between a landlord and his tenant* having 
dispobscs?cd the tenants ol a portion ol their 
land cannot recover rent from them, nor can 
the landlord step into the shoes of the inter- 
mediate holder and recover rent. (Holm wood 
and Chapman , JJ.) FATEH Ali CHOWDHURY 
V Parsha Nath Das. 23 I C. 682. 

Rent — Suspension of— Dispossession. 

Where landlord in a previous suit being in 
wrongful possession was made liable for 
mesne profits, his suit for rent for the period 
of wrongful possession was dismissed as it 
was not known whether rent was taken into 
account in the previous suit and as also it was 
probable that he received for more profits 
from the properly than the amount of rent 
due. {Stephen ami Holmutood , JJ.) Nagkn- 
dra Kumar Rakshit v. Aparna Charan. 

» 1* 0. 864. 
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LANDLORD AND TENANT— Rent-Suspen- 
sion of. 

Rent —Suspension of — Dispossession 

from flirt vf holding. 

A landlord dispossessing a tenant from por- 
tion ol the land demised of the holding can- 
not recover any part of the rent as the 
suspension of the entire rent is a punishment 
for the dispo c 6e$sion and as the rule will be 
rendered nugatory if any part of the rent is 
allowed lo be recovered. {Chi tt) and Tcunon % 
JJ.) Asutosh Dhar Joy Lal Sardar 

18 I C 621=17 C. L J . 50. 

Rent— Suspension of— Eviction, what 

constitutes. 


LANDLORD AND TENANT-Rent— Tres- 
passer. 

Atyar ; JJ ) Meenakshi Sundara Nachiar v. 
Chidambaram Chetty. 23 M. L. J 119= 
15 I. C. 711=(1912) M W. N. 813= 

12 M. L T. 124. 

Rent— Suspension of— flooding of 

laud. 

Wrongful accumulation of water by land- 
lord on his tenant’s land amounts to an 
interference with t lie tenant's possession and 
so long as that mterfcience continues the land- 
lord cannot claim any rent. ( Sultan Ahmed 
J.\ SurendRa Mohan Sinha v . Sarba Lal. 

57 I. C. 69. 


To constitute an eviction entailing forfeiture 
of rent it is not necessary that there should he 
actual physical expulsion. Any act done with 
the intention of depriving the tenant perma- 
nently of the benefit of the enjoyment of any 
part of the demised premises is sufficient. The 
fact that an evicted tenant has obtained a 
decree lor mesne profits does n *t revive the 
claim for rent which was extinguished by the 
landlord's action. A decree for mesne profits 
obtained by the Unant does not necessarily 
restore him to all the advantages he would 
have enjoyed had his possession not been ille- 
gally disturbed. Consequently a landlord 
whose claim for rent is dismissed on the 
ground he had caused the eviction oi the 
tenant cannot recover the mesne piofits de- 
creed to the tenant against a trespasser. 13 
W. K. 388 ; 11 C. L. J 591 Foil. 14 W. R 43, 
Cons. [Mookerjce and Holmwood , 77.) Kala- 
nand Singh v. Jaiiao Kimari. 

17 I. C. 238=17 C. L. J. 96 


► — Rent— Suspension— Eviction— Proof. 

Eviction which was found to exist in a 
previous judgment must l*e deemed to conti- 
nue in the absence of steps taken by landlord 
to restore possession to the tenant. [Mookcr- 
ice and Carndnff, JJ.) Pur.na Chandra p. 
Kasik Chandra. 9 1. C. 568=13 G. L. J 119. 


Rent- Suspension of— Property des- 
troyed. 

A tenant is not liable for rent if the demis- 
ed property ia destroyed by earthquake, i.e.% 
through no fault of his. (Sc^//* 5 m iti> ,7 .) 
Pir 13 AKHSH v. Hiralal. 25 1 . L 2o — 

54 P. W. R. 1914=146 P. L. R. 1914. 


Rent— Suspension of— Partial eviction 

—Estoppel -Set off— Damages. 

Doth under the English and Indian law 
non-delivery «>f possession of the premises is 
a good answer to a suit for rent. Actual or 
constructive eviction of the tenant from the 
entire holding is a good plea in answer to a 
suit for rent by the landlord, but partial 
eviction is no answer to a suit for rent to the 
extent oi the portion in enjoyment. The 
tenant may, on partial eviction, repudiate the 
whole lease but if he does not and remains in 
possession lie is estopped from pleading non- 
liability of the rent tor the portion in hw occu- 
pation. He is entitled to damages for the 
portion evicted and can set It olt for the 
amount due from him. ( licnson and Sundara 


* Rent— Suspension of— Dispossession 

from portion of holding 

Where a lessor is directly concerned in the 
disoosiessi* n ot a tenure holder from a Mukti - 
rari, the tenure-holder is entitled to withhold 
payment of the entire rent lo the superior 
landlord. | Shiufuddiu and Roe , JJ ) MosUDAN 
Pol BAR t - SATlscH ANDRA RoY 

44 I. C. 658=3 P.L W 364. 

Rent Suspension of — Tenant out of 

possession — Li ibility of tenant for rent. 

A tenant is not liable lor rent lor the time 
during which he was out of possession at the 
instance of the landlord or a stra* gcr. ( Shar - 
fu a din and Rjc. JJ ) Ramch aNDRA v. Madho 
Prasad. 36 1. C 537=1918 Pat. 26= 

5P.L.W 213. 

Rent— Tender. 

Rent— Tender without interest on 


arrears. 

Without interest due at that time a tender 
of rent cannot be said to be a good tender, 
[Greaves and Panton , 77) Jiban Kali 

MUKERJEEt'. M \KIMALA DASSI. 

49 I. 0. 1006. 

Rent— Transfer. 

Rent— Transfer— Rtgh t of transferee 

... r . .1.1 


to collect rent of Ur transferor's death. 

The 2nd deft, as guardian of her minor son 
who was an office holder, authorized tlie plff. 
under an agreement to perform the duties of 
the office and receive a portion of the emolu- 
ments therefor, inclusive of the right to collect 
rents from tenants. After the minor's death, 
in a suit by the plff. for the recovery of rent 
from a tenant Held , that as the plff.'s rights 
under the agreement terminated on the death 
of the offi e holder, he had no cause of action 
and his suit should be dismissed. [Sundara 
Iyer, 7.i G an a la Somalingham v. Kamuju 


G ANGULO. 


11 1. G. 699. 


Rent— Trespasser. 

Trespasser— Landlord can sue tres- 
passer. 

liven though 1 »nd is let out to a tenant it is 
open to the landlord to sue to eject a trespass- 
er denying his title and not claiming any title 
under the tenant himself, 10 C. 1076; 39 M. 
1042. 11 N. L. R. 124 Rcl. [Pi idcaux, A. J.Cj 

Alubhai It .SHAM Rao. 18 N. L. R. 82- 

1922 Nag £16. 
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LANDLORD AND TENANT— Rights of 

Tenant. 

Rights of Tenant. 

Rights i / hiiaiil — Ho use •Stic — 7 i\ms- 

fer hility — PrcsumpUvn— Towns and, villages. 

TheiC is no presumption .igairst the trans- 
ferability ui house sites m loivt.s as there is in 
villages. (Ryves an t Daniels, JJ.) Sahu 
Guv in d I’kasad v. Kinda:: 

L. R. 4 A. 191-1924 All. 112. 

■ Rights oj tenant . 

When a tenant's house tails down, the site 
does riot level t to tnc lunciord. The tenant 
has a good tnlc to ihe dilapidated premises. 
{Siuart % J.) Mahaueo v. Kam Bhakose. 

1923 All. 365. 

Rights oj tenant— Occupancy tenant — 

Permanent consit action. 

It .has been held in many eases that 
ryots in villages, who have acquired rights of 
user over areas of land adjoining their resi- 
dential houses to enable them to carry on 
their lawful callings cannot be restrained in 
the exercise of such user but there is no 
authority for the proposition that an occupancy 
tenant may make permanent Constructions 
“ion Hie land oi the Zemindar over which he 
has no right of user. He would be deban eel, 
even if he had a right of user from making 
permanent constructions, unless the rights to 
make permanent constructions are included in 
the rights of user. {Stuart, J ) Sania t». Seth 
BeHakj Lal. 1922 All. 273 i2). 

— Rights of tenant — Residential tenant — 

Right to sell the right of residence . 

The residential tenant cf a house situated in 
a village in the United Pjoviiicc* has no right 
in the absence ol any cu^twin oi contract to 
the contrary, to sell either the site on which 
the house elands or the right ol residence upon 
the site in question. ( Piggoll J.} Han want 
Mngii v. Kamta. 11 I. o. 285. 

— Right oj tenanti — Adjacent laud — 
Restriction oj user. 

U might be unreasonable for tenants to 
claim to prevent v Zainind^r using a lar<*e 
piece of land for building, agricultural Sr 
other purpose, merely because without inter- 
ference from the Zamindar they have been 
using it for some particular purpose sucb as 
drying dung canes. {Richards and Tudbatl 
JJ.) Siiadi Lal. v.’&auhamuad Ishaq Kiia’ 
33 Ail. 257=9 I. 0 198=8 A. L. J. 10. 

~ 'Rights oj tenant— Acquisition oj land— 
Claim Jor compensation by tenant and Rhot. 

Certain Khoti lands were acquired under 
the Land Acquisition Act. The Khot claimed 
in o whole oi the compensation. Tht grass 
lands having passed from hand to hand under 
sale deeds the Khot was perfectly aware that 
the villagers were enclosing these grass lauds 
and were treating them as it they belonged to 
them. Held , it was impossible to say that the 
villagers could not acquire by such action 
proprietary rights in the lands so enclosed and 
dealt with. They were entitled to compensa- 


LANDLORD AND TENANT-Rights of 

Tenant. 

lion along with the Klict according to the 
custom of the villages. Tne acquisition of 
right by prescription is open in law to these 
villagers against the Khot whatever his rights 
under the lease may be. | M adroit, C. J. and 
Shah, J.) Vallauhadas Narayanji 7' Land 
AcyoisiTioN Officer. 46 B 272= 

1922 Bom. 365. 

Rights ■•/ tenant— Jcnaiil cannot 

retain fishing stake' aft. i exfir v ot lease. 

A tenant of fishery rights cannot retain the 
hshiug stakes on the expiry of the tenancy on 
Hit ground tr.at he had reined the stakes 
primarily or even renewed ll ein where the 
ashing stakes were frequently owned by the 
lessor. {Marten, J.) LaksHMan v. Hamji. 

23 Bom. L. R. 939. 

* Rights i j tenant — l‘i esc if lien — 

Tenant holding at favourable tent— Mortgage 
— Adverse possession. 

A tenant can acquire by prescription a right 
against ine landloi d. to hold at a favourable 
rent ; but il the landlord has mortgaged the 
land, the tenant’s adverse possession cannot 
tegni before the mortgage is redeemed. 
( Macleod , C. J. and Faucett, J.\ Gitabai 
Biiau Krishna Nalhaki. 45 Bom 661= 
60 I. C. 913=23 Bom. L. R 119 . 

• — Rights if tenant. 

Where the grant of a lease was accom- 
panied by an agreement that the lessee may 
keep the held on the same conditions, if after 
the expiry of the period he intended to do so, 
but the lessee did nol exercise his right or 
option ot renewal: Held, the rights of the 
lessee were extinguished after the lapse of the 
period of lease and thereafter he continued 
only as an annual tenant. (Macleod, C. J. and 
Heaton, J.) Max i Lal v. Nand Lal. 

55 I. C. 610 |1)=22 Bom. L R. 133. 

Rights of tenant — Transferability of 

holding— building tease— Ejectment. 

Where a tenant look some land for building 
a house i her eon od condition rhat so long as 
the wadi oi which the land formed a poition 
remained in the possession of the landlord the 
U riant would occupy the land but when the 
w.tai ceased to be in his possession and the 
laud was required tne tenant was to vacate 
receiving the value uf the house. Held, that 
laudiord and tenant in the agreement included 
their assigns a'so and that the tenant could 
nut be ejected so long as the landlord re- 
mained in possession of the wadi. (Scott, C.J. 
and Uavar, JJ.) YesUWANT VisHNU Nene v. 
KbshavRao tiHAijl. 27 I. C. 323= 

16 Bom. L. R. 720. 

— Rights of tenant- ■ Extra compensation 

acquire ! by tenant — Ejj,ct. 

A landlord has a light to lake back extra 
compensation acquired by tenant. ( Mookerjec 
and Xewbonld, JJ.) Maharaja s-asi Kanta 
AcHARYA V . AULUK KAH1MAN SARKAR 

38 c. L. J. 265=1924 Cal. 168. 

Rights of tenant— Prior litigation 

between tenants— Effect of. 

Where tu a suit between two tenants of ad- 
joining plots oi land from the same landlord 
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LANDLORD AND TENANT— Rights of 
Tenant 

relating the actual extent of the holding of 
each tenant the landlord is actually made a 
party to the suit the decision is binding on 
him. {.\looke*jtc and Rankin , JJ .) BHUPES- 
dra Kumar Chakrabutty v. mjrja Kanta 
Rai Chowdiiury. 38 C L. J. 291= 

1924 Cal. 128. 

Rights oj tenant — Excavating laud. 

Tenants holding permanent heritable lands 
on payment of fixed rent are entitled to make 
excavations for making bricks, and in the 
absence of special reservations, the landlord’s 
right is only to get the rent fixed. ( Walmslcy j 
and B. ti. Qho>c . JJ) BaRaDA Prasad 
Baserjee v. Bhupesdra Nath Mukherjeb. 

50 Cal. 694=1924 Cal. 56. 

Rights oj tenant — Concurrent teases oj 

same property. 

Where after a lease has been granted, 
another lease of the same premises is granted 
for a concurrent term, the latter lease 
operates as a grant of the reversion upon the 
existing teun. If it exceeds tr-e residue of 
the existing term the concu'ient lessee is 
entitled to the rent of such residue and afttr- 
vvards to possession for the remainder. If it 
16 less than the residue he is entitled to the 
rent during his own term. ( Mookcrjec and 
Buckland , JJ.) Johar Mull v. Bhupendra 
Nath Basu. 34 C. L. J 79=49 Cal 495= 

1924 Cal. 412. 

— — Rights o / tenant — Long possession oj 

disputed lands— Asset lion oj rent free title — 
Justification oj. 

Long possession of the disputed lands by 
the defendants and their predecessor without 
payment of rent and under asseition of a 
rent-free title justifies the inference that the 
defendants had the title they set up. [Mocker- 
fee and Beachcrojt , JJ.) Sodhan Baksh v. 
Birendra Kishore Manikya Bahadur. 

30. I. C. 939 (2j=22 C. L. J. 144. 

Rights oj tenant— Suit against land. 

lord after lease— Tenant not bound. 

A tenant is not bound by the result of a 
suft against his landlord instituted after the 
lease, and to which the losses is not a party. 
(Oldjiel • and Ramcsatn, J J .) Musan Haji v. 
Thavaka Koran. 05 I. 0. 979= 

14 L. W. 387=(1921) M. W N. 679. 

Rights oj tenant — Right to cut trees. 

A tenant even though he holds on a per- 
petual lease, is fnma Jaac n' t entitled to cut 
and carry away timber trees from the holding. 
[Sadastva Iyer and Hannay t JJ.) Latifa Bibi 
V Narayanachari. 26 I. C. 271= 

17 M. L. T. 202. 

Right r of tenant — A r on-agric nhural 

holding— lank not part oj holding— Trans- 
ferability — Law bejore T. P- Act and the B. T. 
Act. 

Before the T. P. Act and B. T. Act the law 
was that the agricultural holdines of a rai>at 
or the homestead held otherwise than as part 
of his holding were not transferable except 


LANDLORD AND TENANT- Settlement of 

Disputes. 

by custom or consent of the landlord. But a 
non-agriculiuial holding such as a tank held 
entncly sepcrately as an amenity was trans- 
ferable wi hout the landlord’s consent, 
i Holmwood and Chapman , JJ.) Chandra 
Mohan Moharana v. Ram Narayan. 

18 I. C. 379. 

Rights of tenant — HcritabiUty— 

Lease — Wrong persons recognised as successor 
oj grantee— Rights of lawful successor. 

A lease for a term cf years does not termi- 
nate with the life of the grantee. A lawful 
fence* s6or of the original grantee would not be 
affected simply because the lessor recognises a 
wrong person as the successor of the original 
grantee. {[Mvokerjee and Carndujf , JJ.) 
Hed Lot Khasia v. Karan Kh vsiani. 

13 1. C. 377=15 C. L J. 241. 

Rights oj tenant— Exchange of land 

by. 

Where a lease was given for the purpose of 
effecting an improvement in the property and 
the lessee exchanged a certain piece ot this 
land with a portion cf land held by another in 
under-proprietary tenure for the purpose of 
effecting the improvement, the landlord is 
bound by the lessee’s act in giving the land in 
exchange ( Baillie , S. M.) SheoraJiKuar v. 
t akhruddin. 27 I. C. 21=1 0. L. J. 739. 

Rights of tenant — Owner oj the 

materials oj the house. 

A tenant, owning the materials of the house 
van not only sell the materials but al 60 the 
occupancy right in the absence of a contract 
of custom to the contrary uiid such sale does 
not give the landlord a right of re-enlry. 

I Lindsay . O. A. J . C.) BaNWaRI Lal v . 
Kaina. 9 I. C. 427. 

Rights oj tenant— Pica not open to 

tenant. 

In an ordinary action between landlord and 
tenant the latter cannot rely upon subsequent 
transactions between the lessor and third 
parties and set up a defence which would 
imperil the identity of boundaries which they 
were bound to preserve. ( Das and Foster, 
JJ.) Liston Moleswokth and Co. v. Jagan- 
NATU bUPAKAR. 1 F- & 877= 

1924 P. 228. 

Rights oj tenant— Bhaoli danabandi 

tenant. 

A Bhaoli danabandi tenant can in course of 
husbandry on giving reasoi.able notice to 
landlord, remove the crop to the threshing 
floor or to his house. (Mullick, J.) Emperor 
v Lalc Gope. 18 Or. L. J 687= 

40 I. 0. 333=1 Pat. L. W. 691. 

Settlement of Dispute*. 

Settlement o] disputes— Paltah— Inter. 

fretatiou— Produce — Rent as percentage — 
Substituted rent in alternative. 

Where under patmh, if the obligation, under 
Cl. 1, which were, estimating of crop, and 
set ing aside on the Ihre.hing floor a percent- 
age of the produce, were not complied 
with, Cl. 6 came into force which applied to 
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LANDLORD AND TENANT— Settlement of 

Disputes. 

various contingencies, in luding the follow- 
ing : •• il the yi<*)d be carried away... without 
acting in accordance with the condition 
speciricd in para l,in that contingency" you 
shall pay at the rate specified in para herein 
our malvaram p.iddy in respect of the total 
yield calculated at an average of 170 kalams 
and 4 marakals per rate of nanja, the Kadappu 
and Kar produce being payable within 15th 
December and Samba Pisanam produce by 
the 16th March. Held, the whole question turn- 
ed upon the meaning ol the terra “ total yield 
of the produce/’ The payment cf 170 kalams 
was not for the total yield of the portion, uor 
was it penal as contended by the appellant, 
but a substituted rent. Cl. $ imposed no pe- 
nalty as such but simply set forth a figure 
which upon the whole might be reckoned 
a reasonable practical substitute for the actual 
percentage which owing to the tenants’ con- 
duct had been rendered unascenainablc. The 
substituted rent applied to the yield of each 
portion of the crop, exactly as the setting 
aside on the threshing Boor was applicable to 
each portion. (Lordshaw) Kadha Krishna 
AYYAR r. SUNDERaWAMY IYER. 

41 1. A. 211=43 Mad 475=43 M. L. J. 323= 
27 C. W. N 1=20 A. L. J 937= 
36 C. L J. 450=16 L. W 1S= 
31 M. L. T. 31=1922 P. C. 267. 

- -• Settlement of disputes— Compromise 

as to nature of tenancy— Binding effect on 
successor . 


A compromise of a dispute between land- 
lord and tenant as to the nature of tenancy is 
legal and Is binding on the successors iu 
interest of the landlord. ( Richards , C. J and 
Bantr)ee % J.) Kesko Das v. Doolar Ham. 

22 1. 0. 124. 

Sir land. 

Sir land— Fixed rate tenancy— Sub- 
tenancy in 1864—// could develop into fixed 
rate tenancy . 

A sub-tenancy of Sir land in 1864 could not 
become a fixed rale tenancy. Obiter .—Where 
a sub-tenant of Sir land mortgaged his plot 
with possession and the Sir rtghls vanished 
while the mortgagee continuing to hold as 
tenant acquired occupancy rights, the acquisi- 
tion enures for the benefit of the mortgagor 
(TudbalfJ.) MataPbrshad Misser v oaja- 
dhar Lohar. 33 | Q 8M 


Sir land — Dakhal Difiani — Fro 

tary rights— Effect. 

A Dakhal Dihani of proprietary rights « 
not amount to a dispossession ol the ex. 
pnetary rights in Sir. Neither can dispos 
sis/n be effected by the proprietor collec 
rent from the sub-tenant ul the ex-propii 
in the back- ground, unaccompanied by 
overtact. (Haillte, S. AS. and Tweedy J 
BiLRAjBB v. Sarj Prasad. * ' 

87 I. 0. 20=1 0. L. J. 

Bub- tenancy. 

— — Sub-tenancy-Effect of abandon n 
M«$e * ° n I,tbmi,a - e ~' Amount °J 


LANDLORD AND TENANT — Sub-tenancy. 

Where an rccupancv tenant sublets his 
holding for some y« ars and puts the sub-les-ee 
in possession and then abandons the holding, 
the superior landlord, is entitled only to the 
rent of the holding payable by his tenant and 
not to that agreed to be paid bv sub-Jessec to 
hi6 landlord. {Piggott and Kanhatya Lai , JJ.) 
GOVIND PHAS'D V. PERMAKAND. 

57. L C.. 589=2 U. P. L. R. (A) 338. 

Sub-tenant — Liability — Tenant of his 

mortgagor— Effect- 

Where an occupancy tenant after usufrnc- 
tuarily mortgaging his holding, U put in as an 
under tenant by his mortgagee no rent can be 
recovered from him. 29 A 327, Foil. [Richards 
and Griffin , JJ .j Mohan Devi t». Iahangir 
Mal. ' 9 LG. 603 

• 

Sub-tenancy — Permanent tenancy— 

Sub-tenant of— Recovery of rent— Landlord's 
nght . 

A landlord ha« the right to recover the rent 
of his lands direct from the permanent sub- 
tenants of the original tnulgeni tenant. 
(Macltod, C.J . and Shah, J.\ GanapaTI 
Nagappa v. Nagabhatta Shitarama 
Buatta. 

55 I. 0. 540 =22 Bom. L. R 118. 

Sub-tenancy — Ejectment of head 

tenant— Effect of 

It is convenient that actions for possession 
based on forfeiture should be brought against 
all the parties interested in the premises. 
Tne effect of not making every sub-tenant a 
party ig not to limit the right which the land- 
lord would have, on obtaining his decree, to 
obtain possession of the premises by executing 
the decree against the tenant. Once the 
owner obtained a decree in ejectment against 
the head lessees aad that deciee having 
been obtained by S. 116 of the Transfer 
of Property Act, all rights of sub-lessees 
who held under the head lessees weie at an 
end, for the simple reason that a landlord 
cannot give to a tenant or sub-tenant some- 
thing which he docs not possess himself. If 
his rights are gone, those who claim under 
and through him lose their rights also. The 
effect of the decree was that the present dells., 
who were the head landlords of the plffs 
were entitled to possession of these premises 
as against the plffs. and as against the plffs. 
landlords. (Page, J .) Ramkissen Das v. 
oinjraj Chonvdhury. 

so Cal. 419=1923 Cal. 691 


. — Sub-tenancy— Creation of— intention 
oj parties— Tenancy , Sub-division of— Whe- 
ther new tenancies arise . 

Mere sub-division of a tenancy into several 
tenancies wrth apportioned rents it not 
enough lo create new tenancies. The inten- 
tion « f parties is the factor which governs the 
situation. II C. W. N. 386, Foil (Ffe/eAar 
and Richardson, JJ.) P rosU SIM a° Dkb Raikot 
V. PaNCHKOWRI MAjOMDAR. 41 I. 0 891. 

7( ^rS , JST M Pr Ua ^ - termination 

oj lease by efflu x ol time -Sub-lessee, rights of. 

ta an euf m °»h* sub T lei!,e « pritna facie * comet 
to an end on tho expiry of the lease of hl 9 
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landlord (i. c., the lessee.) 2 \V. R. 165 ; 2* 
W. R. 274 ; 26 C. 546, Rel. on. And if the 
nib-lessee l.olds over and is treated as a 
tenant by the next lessee under the proprie- 
tor, who accepts rent from him, a new 
tenancy is created in favour of the sub-lessee 
which is affected by ire T. P. Act then in 
iorce. ( Mookcrjee and Beachcrojt , JJ.) Dcrgi 
N'ikarini v. Goberdhan Bose. 

19 C W.N 525=24 1. C 183=20 C. L J. 443. 

Sub tenancy — Contract between a rai- 

yal and an under-raiyat regarding new lease 
— Validity of. 

A raivat and an under-raiyat can validly 
contract among themselves that upon the ex- 
piration of the term, a new settlement of rent 
would be made and the effect of such a con- 
tract is to prevent the landlord from seeling 
to eject the under-raiyat. 36 C. 266 ; 9 C.L.J. 
76 ; 10 1. C. 469, 4 cl. on ; 11 C. W. N. 191). 
not Poll. Where an agricultural raiyat leases 
out lands used for homeste.d, the under- 
tenant is an under-raiyat and the piovisions of 
U>e transfer of Pnrerty Act have no appli- 
cation but only those of the Btngal Tenancy 
Act. 8 C W N. 454, Rel on [Mookcijee and 
Camdif, JJ.) Abdel Karim Patwari t>. 
ABDl'I. i. AMMAN 16 C W N. 618= 

13 1. C. 364=15 c. L. J. 672 

Sub-tenancy— Lessee occupying lease 


of a premises— Portion of which is already in 
possession of tenant— Relation between. 

Where a lessee accep's the lease of pre- 
mises a portion of which is already in occupa- 
tion of a tenant, the latter becomes a sub- 
tenant of the former, but on vacation by him 
becomes again the tenant of the lC6-or [Shah 
Din and Bcadon , JJ I Nidakmal v. BoRRoRAH 
AND Co. 73 I C 359 - 6 P. W. R 1914= 

A 30 P L R. 1914. 

■Sub-tenancy— Lessee out of possession. 


— If can sue to eject trespasser 

Where the owner or tenant, creates a ten- 
ancy or sub-tenancy, entitling the latter to 
the exclusive use of land, the owner or tenant 
has no right to actual possession unless a 
right to re-enter is reserved. He may ha\e 
the tenancy determined ard the tenant ejected 
in due course of law but so long as the latter 
is In possession he has no right to actual 

STvoou WiZ 

(19211 M W.N 43=29 M. L T. 78= 
‘ 62 I. C. 284=13 L. W. 281. 

to original 


1YEK. 


Sub-tenancy —Liability 

C a c nh irRsee who pays rent to his lessor 

- ■ ^aissas^a; 

Sub-tenancy -Lessor's rights. 

A lessor is not entitled to a decree against 


both the lessee and his sub-lessee for the 
same rent. (Ormoni. J.) Arachan v. 
Maung l*o Win. 24 I C. 51=7 Bur. L.T. 85. 

Surrender. 


Surrender— Occupancy tenant plant- 
ing trees — Transfer ability o / holding. 

Where an occupancy tenant is allowed to 
plant a grove, there is a surrender and deter- 
mination of the existing occupancy tenancy 
and the land ceases to be an agricultural hold- 
ing and becomes a grove holding. The 
lights of a grove-holder arc transferable. 
[IValsh and Wallach, JJ .) Jalesor Sahu v. 
Kaj Mangal. 43 All. 606 = 63 I C. 437= 

19 AL J. 616. 

Surrender — Implied and express — 

Construction. 

Where the new lease does not pass an 
interest according to the contract, the accept- 
ance of it will not operate as a surrender of 
the former lease. In the case of surrender 
implied by law from the acceptance of a new 
tease, a condition ought also to be understood 
as implied by law making void the surrender 
in case the new lease should be made void ; 
and in case of an express surrender so express- 
ed as to show the intention of the parlies to 
make the surrender cnly in consideration of 
the grant, the sound construction of such an 
instrument would make that surrender also 
conditional to be void if the grant should be 
made void. [Mukherji and Chotzner % JJ.) 

I amini Mohan v. Debendra Narayan. 

1924 Cal. 355. 

— Surrender before time— Right to 

damages. 

Where the term of a tenancy, under which 
rent is payable periodically, is brought to a 
premature termination, the lessor is entitled to 
damages and to rent for unexpired term of 
the lease. Even the acceptance of surrender 
does not preclude the lessor from suing for 
damages for breach of Ihc contract ; it does 
not destroy the existing cause of action. 
I Muhcrjce and Chotzncr , JJ.) BeJoy Chandra 
Sinha v. Howrah Amta Light Kailway to., 
Ltd 38 C L. J 177=1923 Cal. 524. 

• Surrender by tenant before expiry of 


period— Damages. 

Where there was a tenancy for 3 years, the 
tenant cannot pul an end to it before the expiry 
of the period by merely giving notice i of rehn- 
qufshment. Even where the 1 d 1 ° rd 
ihc surrender by re-entry, he is entitled to 
damages for the breach of contract, but not for 
rent for the unexpired period, though the 
latter may form the basis for damages. {Mook- 
crjee and Bucktand , JJ ) Jogendra Krishna 
Hoy v Kurpal Harshi & Co. 

49 C. 345=35 C. L J. 175=1923 Cal. 63. 

-Surrender— Surrender by tenant of 

portion oi holding transferred by him. 

An occupancy raiyat who has transferred 
..art of his non-transferable occupancy holding 
cannot surrender to his landlord tho portion 
so transferred either by surrender of Wat 
portion alone or by surrender of the whole 
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inclusive of such portion. ( Mookerjee , A. C. 1. 
Fletcher , N.R. Cbalterjea , Tctmon and Richard- 
son, ]J.\ MOHSENUDUIN V. BlIAGABAN CHAN- 
DRA SUTRADHAR. 

48 Cal. 605=25 C W. N. 29= 
61 1. C. 443=32 C. L J. 286 (F.B). 

Surrender — Oral — Registered lease — 

Validity. 

An oral surrender of a tenancy which is 
created by a registered lease, is not invalid, if 
accepted and acted up n by the landlord. 
{Chatter jea ana Fanlon, JJ.) Sari SarDamayi 
Devi v. Sari Saila Bala Dasi. 

59 1. C. 788 

Surrender — Implied. 

A taking of a fresh settlement from the 
lindlord by the tenant of an occupancy ho'd- 
ing operates as an implied surrender of the 
original holding ( Woodroffe and Chilly, JJ) 
'lAMiz .Munshi V. Bisweswari Debya 

22 C W. N. 967 =46 I. C. 862 
Surrender— Operation oj law. 

A surrender of a lease needs no document. 
Where a per on having a settlement of land 
with Government, makes it over to another 
who thereupon gets a new lease from the 
Government, the new lease operate* as a 
surrender of the picvi<,u 6 settlement by 
operation of law. ( Fletcher and Hilda, JJ.) 
Brojonath Sarua v. Meheshwar Gahani. 

28 G. L. J. 220=46 I. 0. 100. 


— Surrender — Relinquishment by tenant. 

When a debtor after having executed mort- 
gage of a holding applies to a landlord for 
mutation of the name of the creditor, as the 
de facto tenant and such application is accepted 
by the landlord, the transaction amount* to a 
complete alienation of the holding and Ihe 
debtor cannot redeem it afterwards. (D. 
Cliatterjee And Ncwbould, JJ). Ali Sheikh v. 
Imam Ali Sarkar. 33 j. (j. jq 2 


— ; Surrender — Rclinq nishment—Senire 
— Omission to per jam. 

Where the worship of a dicty is a necessary 
conoition of a tenancy, the entire neglect to 
take possession and carry on the worship 
amounts to an evidence of relinquishment and 
repudiation. ( Holmvood and Camduff JJ.) 
Mohan Das v. Jagabhandu Kadt. 

28 I. 0. 430. 


1 " Surrender — Oral 

Patta— Registration. 


endorsement on 


A Zemindar gets title to lands given up l 
Ihe mokraridar who returned his patta an 
endorsed thereon such giving up though su 
memorandum is not registered. Receipt , 

SE5l dC 2S on . and actual sur r'»>der by tt 
JI?iS*u«, dar ? lh , e , Zetnlnd ar constitute a vail 
fAMn?? Q htECn t; l Harri n & ,0 » and Camduff JJ 
Janqm Rai v. Chura Rai. 19 1. i . ii 

— — Surrender Rclinq utshmenl by one ■ 
joint tenants— If vaUd-Effcct of relinquisl 
menl taking effect at a future date. 9 

*«i, rE ! lnq , Ui3hinent b y on « or two toll 

enanta In favour of the landlord is valid! 


the extent of the share of that tenant though 
it is to take effect at a future date. [Jenkins^ 
C. J. and D. Chatterja, J.j Kubri Munshi 
v. Baikunta Chandra. 11. 1C. 382= 

15 C.W.N. 680. 

Surrender — Holding under mortgage 

— Right of landlord to redeem. 

Surrender in law is a matter of contract 
between the landlord and tenant. A landlord 
can accept a surrender of a holding under 
mortgage and redeem the mortgage [Holm- 
-u'ood ana Cliatterjee , 77 ) Issur Behara v. 
Kashi Nath. 10 I. C 307. 


— Surrender^ Effect of\ on prior mortgage 

— Kudivaram right. 


t'er Xapier 7.— Relinquishment, acceptance 
by landlord and abandonment operate to 
let initiate the estate of a tenant Kudivaratn 
right in such land remains in abeyance until it 
comes into existence again by admission of a 
new ryot and continues in abeyance so tong as 
the landlord dce> and can in accordance with 
law Beat the laccl as private laud. 

Per Sadasiva Atyar J . — A mere relinquish- 
ment to the landlord cann >t put an end to the 
mortgage already created by the tenant so as 
to prejudice the mortgagee's right. {Sadasiva 
Aiynr and Supicr, 77) Venkata Ramiah 
•\ 1'pa Kao v. Lanka LnksIUHNar.vy na. 

(1921) M. W. N 615=15 L. W. 218= 
42 M. L J. 161=30 M. L. T. 188=45 M. 47= 

1922 Mad. 281 . 

■ — Surrender — Tenant giving up to one 

oj two co-owners— Effect. 

If a tenant under one of two co-owners sur“ 
renders his right to the ointr co-owner, the 
latter does not become a lenaut of the foi mcr 
co-owner and liable io pay rent to hun, but 
the tenant may be bound to return possession 
of the piopcrty to the person from whom he 
got it. [Spencer and Krishnan } JJ.) Kunhi 
Kuthi v . Kuthi Sooppi. 

39 I. C. 91=4 L. W. 286 


«... rv»i«vi ^ ic-j/ufn.s — nciintjni^n- 

mail by one tenant of Ins share to the land- 
lord— Whether extinguishes the tenancy. 

• U , V c ?; knailt surrenders his share of the 
joint holding, to the landlord the ialter 19 
entitled to tne same and Hie surrender operates 
at least to the extent of the moiety of the 
land. 


Quaere — Does such a surrender put an tml 
to the unancy of b.*ih the tenants ? [White 
C. J. and Sankaran Mair J.) Harass ANN v r 
VELECHURl SaUU N.MDU. 18 I 0 330’ 


-—-—Surrender— Express— Implied— O u s — 

Siib-diviston oj tanas — Variation in exit n l— 
Presumption . 


.77 occupancy 

granted to some persons for the benefit of a 
community, the onus of proving an express ^ 
implied surrender of such rights lies on the 
f ar £ af * rm,ng The sub-di vision of the 

i h f e uK by , {h ° grantcos will not be IncoiS 
ent with the others continuing t 0 hold ihe 
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lands in their occupation on the terms of the 
original grant (i.e.) by right of permanent 
tenancy, though community of interest may 
have ceased as between themselves. If the 
same land* had been held by different persons 
in different years t is would be prima facie 
evidence of the tenure being inconsistent with 
the continuance of the rights under the 
original grant [Benton and Sundara Iyer , 
J ] ) Vecus mi Tev^R v. Arokyi Udayan. 

15 1. C 119. 

Surrender — Effect on under tenancy . 

When a tenant surrendered his tenanev, the 
sub-tenancy was also determined thereby. 
( Batten . J. C.) Gopala v Sakhar *m. 

6 N. L J. 234=1923 Nag. 261 

Surrender — Who can accept— A^ent— 


Latnbardar . 

It is only a landlord that <an accept the 
surrender of the tenancy but where the “ la"d- 
lord" is composed of more than * or 3 persons, 
an agent acting on bch -If of them all or they 
themselves may accept the surrender. [Hali- 
)ax, A J.C.) Havjnath v. R agiiunath. 

26 1 C. 603=10 N. L R 03 

-S urrendit — Relinquishment —Necessity 

for — Agreement to relinquish —Enforcement. 

Unless a relinquishment of occupancy right 
is accompanied by actual surrender to the 
lanl.it is not operative. A mere agreement 
to relinquish occupancy right, whether or not 
consideration, passes cannot be legally en- 
forced. (Kanhaiya Lai , J. C ) Mt. Bibi Said- 
UNNISSA V . FaIYAZ HASAN. 

4 U. P. L. R lO.) 76=9 0 L. J 319= 

1923 Oudh 1. 


•Surrender— Co-tenants. 


A surrender by a co-tenant of his share in 
an undivided holding is not invalid. tJivata 
Prasad, J ) Kaghunath ChattekJI v. ]i THU 
Ch attar. 56 1 C. 466 = 

2 U. P. L R (Pat.. 97. 

Surrender — Partial surrender — Vali- 


dity of — Writing— Registration. 

A surrender need not ncce c 6arily he by 
deed ; ii may be implied as a fad from certain 
facts proved. A surrender of a part and not 
of the whole of the demised premises cannot 
operate in law as a valid surrender. A deed 
of surrender need not he registered if there 
are fact6 dehors and apart from the deed itself 
from which the inference can be drawn that 
there was an implied surrender. Otherwise it 
rrust be registered more cs ecially if the deed 
of surrender is to operate as a surrender of 
premises demised by a pri r written registered 
instrument such as a lease. ( Atkinson and 
Manuk. JJ.) Jagdamvm Prasad v. A V. Sham. 

49 I. C. 504=1919 Pat. 88. 

Surrender— Joint Lssees— Surrender 

by one — Valid* t' and effect of. 

Wher* there are t v*, jo nt tenants under a 
lea*c th ugh one joint ten »nt may he compe- 
tent to surrender l«*r the other joint tenants a 
well a6 for himself, he would only be entitled 
to do so if it was for the benefit of them all. 


LANDLORD AND TENANT— Tenancy at 
will. 

Otherwise the other joint tenant is entitled to 
continue in sole possession. ( Robinson , C. /. 
and May Oung, J.) MaUng Kyaw Dunzan v. 
Ma Sein. 1 Rang 19=2 Bur. L J. 50= 

1923 Rang. 151. 

Tank*. % 

« — Tank— 0 vnershtp. 


Tanks in the villages belong to the pro- 
prietor if he lias made them. They belong to 
the tenant if he has made them but in the 
case of an old tank ownership must be deter- 
mined on the basis of possession. ( Rail lie, 
S. M. and Tweedy % J. M ) Gauri Shankar. 
v. Ambica Pras\D. 29 I.C 11. 

Tenancy at will. 

— — Tenancy at will — Ejectment — Notice. 

A person who enters on land subject to an 
agreement to be arrived at as to the rent, etc., 
and who continues thereon without any 
concluded agreement having been arrived at 
is not a 1 raiyat ' within the Bengal Tenancy 
Act and i6 subject to eviction at will afler 
reasonable notice to remove his effects 
( Richardson and Shatnsul Huda , JJ.) BepiN 
Chandra Sarkar v Basanta Kumar Chakra- 
varti. 59 I 0 454=23 C.W N. 773. 

Tenancy by estoppel — Creation . 

A tenancy by estoppel cannot be created 
where the act of the landlord which is relied 
upon did confer upon the tenant a right as 
lessee for 6°me time however short (Sada- 
siva Iyer and Spencer JJ.) Swaminatha 
Mudali v. SaRavana Mudali. 

40 I C. 581=33 M L J. 370. 

Tenancy by difference — T. P. Act. 


There is no such thing as tenancy by suffer- 
ence in agricultural leases not governed by 
the T. P. Act. ( Miller and S idastva Iyer , //.) 
Ganapathi Mudali v. Vbnkataukshmi. 
narasayya. 25 I.C. 109=|1914j M.W N. 728. 

.—Tenancy at uili— Lease terminable to 

at the pleasure of lessee— Lessor entitled to 
put an end to tenancy. 

Where a lease is expressed to be at the will 
of the lessee, the law implies that it shall be 
at the will of the other party also, because 
every tenancy at will must according to law 
be at the will of both parties. [Miller and 
Abdur Rahim , //.) Karani MaH'Ka Mun A . 
liar v. Chinnappa Mudaliar 36 Mad. 057= 
24 M.L.J. 641=16 I C 1002 (l’= 
(1912) M W N. 811. 

Tenancy at will— Incidents of—Mort • 

gage — Redemption. 

A mortgage by a tenant at will is not 
binding on the landlord but it Is open to the 
landlord to recognise it by acc pting rent 
from the mortgagee during the currency of 
the t* nancy. Such a mortgage is not ab initio 
void and a suit tor its re cmpiion is maintain- 
able. [Kanhaiya Lai, J.C) Bhairon v Balak 
9 O.L.J. 331 : 4 U. P. h. R. ( 0 . 0 .) 88 . : 

1932 Oudh 287. 
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— Tenancy •at-will — Transfer of. 

The transfer of a tenancy-at-will 19 illegal 
and creates no rights between the transferee 
as the sub-tenant of the tcnant-at-will. 
[Stuart, A. J. C.) Indal Sah v. BhabhutI 
Singh. 25 LG. 0. 

Termination of Tenancy. 

(S« also T. P. Act, Ss. Ill to 115. 
Thekadar. 


Thekadar — Possession at the end of 

'ticca*'— Tenant claiming a subordinate interest . 

Where a landlord sues for possession of 
certain lands included in his mowjah , at the 
end of a lease granted to the tenants, who 
according to him brought the land under 
their own cultivation during the lease, and 
the tenants claimed a subordinate interest in 
the same, they must prove that interest, 
because the disputed land was in the mowjah 
of the landlord. Where certain plots were 
purchased by the landlord during the continu- 
ance of a ticca but the ticcadar was allowed 
to be in possession and the landlord claimed 
possession after termination of the ticca 
more than IS years from the date of purchase, 
the claim is not barred as the possession of 
the land by the tenant all the time was 
equivalent to the possession of the landlord 
(Coxe and Chatter jet, JJ.) H. Manners v. 
Harxhar Dutt Koer. 22. IC. 568= 

19 C.W.N. 1«. 

Thekadar— Power of creation of tenancy. 

Normally, and unless there is something 
against it in the terms of the theka a thekadar 
of proprietary rights has all the powers and 
privileges that a landlord has under the 
Tenancy Act in respect of his tenants and in 
respect of creating tenants. But the powers 
of a thekadar may be limited hy conditions in 
his theka that he should not lease out land or 
create new tenants. A distinct prohibition 
does.not cease to be a prohibition because the 
person who acts against the terms of that 
prohibition is made liable for damages. 

I Batten , J. C ) Mulloo v . Kundanlal. 

1923 Nag. 139 (2). 


- Thekadar — Ejectment — Notice of— 
Thekadar acting without landlord's consent. 

» A. thekadar is not entitled to issue a notice 
of ejectment without his landlord’s permission 
II .his powers are in that respect restricted 
under the terms of the theka irrespective of 
the fact whether or not such restriction is 
known to the tenants. [Holms, S. M.) Para- 
Mbshar^Dat v. Bisheshar. 

40 L C 41=4 0. L. J. 140. 

Thekadar — Subtenancy— Thekadar' s rights 
— Burden of proof. 


A landlord is bound by .the iterms.. of th< 
tenancies created by a thekadar , • unless h< 
shows that he restricted the thekadafs ordi- 
nary powers as a tenant and made the restric- 
tions known to the tenants and that the trans- 
actions between the thekadar and the tenant! 
were not made in good faith in the ordinary 
» °* ' business. [Holms, S. M. and Camp- 
Podlai J* han v • Muhammad 
wtodi An Khan. • 83 L a 203=2. 0. L. J. 754. 

VoK III. C. D — 107. 


Trees. 

’Trees— Rightjto — Trees planted by'tenant. 

Whatever view may.' have been formerly 
held the presumption now is that a tenant has 
aright to cut and sell trees planted by him. 
43 A. €06 followed. [Daniels, A. J.C .) Ram 
Nath v. Mata Sahai. 

0 0. &A. L,R. 479= 
1923 A. 417 (2f. 

— — — Trees — Right to enjoy , whether vests in 
the landlord, or in the tenant. 

In the absence of a custom or a contract to 
the contrary an occupancy tenant is entitled to 
enjoy the fruits of all the trees on the holding. 
The presumption of law, and the general rule 
in the absence of custom, is that the property 
in timber on a tenant's holding vests in the 
zemindar, and that the tenant his no right to 
cut and remove such timber. But it appears 
to be clear that in the absence of a custom or 
of a contract to the contrary a Zemindar has 
no right to interfere with the enjoyment^by 
his tenant of the trees upon his holding as 
long as tke relation of landlord and tenant 
subsists. (Lindsay and Daniels, JJ.) Kampta 
Prasad v. Shbo Prasad 

45 A. 381=21 A'L. J 292- 
L. R. 4 A. 86 (Roy ) = 1923 A. 406. 
Trees~-Planting of trees— Effect. 

The planting of troes on a Sir (holding ^does 
not necessarily change the nature of the hold- 
ing. (Richards, C x J ., and Bancrjee, J .) Shiam 
Lal v. Anant Ram. 17,1. 0. 302. 

t -Trees — Planting of with permission — 

Non-payment of rent — No denial of title— 
Zamindar's right not extinguished. 

If a tenant plants trees on hi s holding 
with permission of the landlord and do not 
deny his title, non-payment of rent for a long 
time does not extinguish the landlord’s righls. 
[Bapcrji J.) Auroop Misir r. Kedar Pande. 

15 1. C. 338 

Trees — Zamindari j — Pass with the 

Zemindari. 


Tree standing on a plot of land within a 
Zemindari are appurtenant to the Zemindari 
itself and pass along to the purchaser there- 
of in the absence of evidence to the contrary*. 
(Tudball,J.) Onkar Das v. Chotb Lal. 

11 1. C. 102. 

Trees — Vatandar Khot in Kolaba 

District— Right to]llnjali ' trees in Khoti nisbat 
lands . 


Where in a suit by Vatandar Khot the 
question was whether the plaintiff or the 
defendants were the owners of cerlain injali 
trees standing upon lands which were in the 
occupation of the vendors of defendants who 
were not dharekaris, but held their lands since 
the introduction of the Survey Settlement as 
enants of the Khot, subject to (certain rights 
in the nature of the right of occupancy. 

Hrid that by virtue of Dunlop's Proclama- 
tion of 1831, the Khots became the owners of 
the Injali trees standing in Khoti nisbat, and 
there las been nothing to extinguish those 

dSSncklii 0 §fCr lh ° 80 rigW3 t0 the 
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Held, further that the mere failure on the 
part of the plaintiff to sign the annual Kabuliyat 
should have this result only, that he * would net 
be entitled for the time being to the right of 
management of the village. That would not 
however, affect any other right which he 
might have independently of that right of 
management, such as the right to timber 
growing in Khoti msbat lands 8 B H C. R. A.C.J. 
142 Foil. [Madeod, C. J. and Crump, J.) Ahmad 
Ballu Dabir v. Ganesh Vishnu Pendse. 

25 Bom L R. 521= 
1023 Bora. 462 

Trees— Occupancy tenancy — Right to, 

in Falcli pur , Tahsil Gugcra. 

Trees growing on the land of an occupancy 
tenant arc not the property of the tenant. He 
may cut them only for agricultural implements 
with the consent of the landlord who should 
not withhold consent unreasonably. In Fatch- 
pur the landlord is not entitled to cut the trees 
on an occupancy holding without the consent 
of the tenant. ( Mayuaid , F. C.) Pohkardas 
v. Amir. 5 P R. (Rev , 1917=41 I C. 907= 

3 P W R. (Rev.) 1917. 

Trees— Lease for tlic full value of the 

trees to be paid by the landlord on resuming — 
Damages— Measure of. 

When the lease is put an end to and the 
landlord takes possession of the land and the trees 
thereon, he has to pay full value lo the tenant 
for the trees Hence the damages caused to 
the landlord by the cutting of the trees can 
only be nominal. ( Sadastva Aiyar and Han - 
nay JJ.) Latifa Him v. NARA YANACHARI 

26 I C 271=17 ML T. 202. 

■ Trees — Pat la Jar — Rights of. 

A paltadaroi only trees lias interest in trees 
as well as in all that i» necessary for their 
growth including the soil. in which they. grow. 
[Benson and Sumlara Aiyar, JJ.) Sengoda 
Goundan v. Varadappan. 36 Mad. 148= 

10 M L.T. 488=13 I.C 39=22 M L J. 201= 

(19111 2 M.W.N. 532. 

Trees — Right to enter on land for 

cutting timber — Permission . of lessee , if re- 
quired. 

A lessor is not entitled as owner of the 
trec*6 standing on the land leased out, to enter 
and fell them at his pleasure. 19 A. 484, bell. 
If the lessor desires to take out timber he 
must by an arrangement with hie lessee, 
acquire permission to go on the land for the 
purpose. It is not however open to the Ussee 
to arbitrarily refuse permission when the 
lessor as owner of the timber desires to fell 
what he is entitled to take but reasonable 
notice of the lcssor'6 intention to enter and 
fell should be given. 

A thekadar has, in the ; absence or anycon- 
tract or local usegc to the. contrary, no right 
to fell timber nor docs the mere grant of a 
protected status confer on him any right to 
cut down trees and appropriate them to his 
own use if he had no such right before the 
grant of that status II however the trees 
arc planted by the, person;, claiming tbc right 
to cut them o r by his forefathers, the prin- 
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ciple of S 108. (/j) of the T P. Act applies to 
such a case. 38 B. 716. Rel. ( Drake- Brock . 
man, J.C) Tikaram v. Ramachandra. 

541.0.789. 

■ — T recs— Ante Jagir tenant— Berar. 

Trees planted in an ante Jagir holding by 
the tenants belong to them and the landlord 
is in no way affected so long as the rent is 
regularly paid and he cannot claim either the 
lai.d or the trees. There is no custom in 
Bcrar that a lessee planting fruit trees on his 
holding is entitled to half the fruit of the * trees 
even after the termination of his lease. 
[Pf tdcaux, A. J . C.) Shamrad Kunbi v. Sitaram. 

44 1.0. 863. 

Trees right to — Burden of proof — 

Record of rights — Entries in. 

The landlord is under the general law -en- 
titled to the trees and the burden is on the 
tenant lo prove the contrary. Where how- 
ever the record of rights contains an entry, in 
favour of the tenant the onus Is shifted and 
the landlord must rebut by evidence • the 
presumption raised by the entry. 61,1. C 420. 
foil. [Ross, J.) Ram Parichan Singh v. 
Biranji Prasad Singh 1023 Pat 269= 

4 Pat L.T. 245=1928 P. 295. 
— - Trees — Rights oj tenant. 

A tenant is entitled to cut the trees on his 
land but the landlord has the right to appro- 
priate the trees. ( Buckml ! , J.) Janki Kobr 
v. Walt Muhammed. 61 I.C. 420. 

Trees — Timber, meaning of. 

In'gcncral the property in the trees likely 
to become timber is in the landlord and that 
in the boshes in the tenant. ‘Timber* means 
such trees only as are used in building or 
repairing houses Bamboo trees arc there- 
fore timber. [Dass and Ross, JJ.) Kamesh- 
war Singh v. Basdeo Singh. 

60 I.C 521=6 Pat. L J. 127. 

Trees— Right to. 

The ordinary law is that the tenant has the 
right to cut the trec3 on the holding and the 
landlord has the right to appropriate. If the 
tenant claims any right of appropriation he 
must prove a custom to that effect. (Afullick 
and Sultan Ahmad, JJ.) MahaRANI Janki KoeR * 
v. Saudagar Ram. 1 Pat. L.T. 221 = 

56 I.C. 417= vl920) Pat. 177. 

Trespass. 

Trespass — Against tenant — Cause of 

action for ' landlord. 

The right of action of the grantor of a 
subordinate tenure for a trespass against his 
Unant does not accrue before the expiry of 
the tenancy ( Woodrotfc aud Smither , JJ.) 
Joy Chandra Das Guptaf. Khuki. 

46 LO. 387. 

Trespass — Adverse possession against 

both— Right of landlord to eject him during 
pendency of lease. 

(i Oldfield , J ) The landlord’s right to sue a 
trespasser in ejectment during the currency 
of a lease is an exception to the rule that a 
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plff. suing in ejectment must establish an 
unqualified right to immediate possession. 
The landlord has to enable himself to fulfil 
his contract to give or restore possession to 
his tenant. 4 1. C 30 Not Fol 15 I. C. 146; 

5 I. C. 479, Rel. 26 I. C. 347 Dist. 21 M. 28s, 
Dlss. (Phillips J.) A landlord who is bound to 
give and restore possession to his tenant and ; 
is liable in damages if he fails to do so should 
not be precluded from evicting a mere tres- 
passer in order to put himself in a position 
to perform his obligations The fact that the 
tenant refuses or unwilling to sue jointly 
with the landlord oug it not to be allowed to 
prejudice the fights of the latter. [Oldfield 
and Phillips JJ.) Kathiri \Utik v. Kutti- 
chekkuti Muoaliar. 5 L.W. 330=39 I.C. 425= 

(1917 1 M WN 339. 

■ ■ ■— —Trespass— Reversioners -- Whether can 
sue for declaration of title — C. P. Code, O. 21, 
R. 36. 

Where during the currency -f a lease th; 
defta. look possession of the suit lands not 
only adversely to the tenant but also claim- 
ing adversely to the revet sioncry lights of 
the plff. landlord. Held, that in as much as 
tnc plff *6 right of re version was affected by 
such adverse occupation. I c was entitled i». a 
decree declaring his title to lb- land* And 
giving him ••format 1 ' possession thereof by 
the proclamation ol his revcrsioncry right, 

8 A- 440. (R. B.j Foil, [Sadasiva Iyer and 

Napier } JJ.) ThiruvEnoada Konan r. Venka- 
tacualla Konan. 39 Mad. 1042=32 l.C 198= 

30 M L J. 258. 

»— Trespasser- Settlement Court decree— 
Ejectment suit— Jurisdiction — Civil or Revenue. 

The mere existence ol u tenancy is a bar to 
a suit for ejectment of the tenant as trespasser 
Under a settlement Court decree lessees 
were entitled to possession and under certain 
circumstances the landlord was permitted to 
enhance rent. On the refusal of tenant to 
pay enhanced rent ejectment suit was hku in 
a Civil Court Their refusal to pay did not 
render tenants trespassers and therefore 
coaid not be ejected through a Civil Court. 
(Kanhaiya Lai and Kendall , A. J’ CsJ Ham ■ 
AUTBR V. BHAGWATI PRASAD SlNGH- 

38 1 0. 409=3 O.L.J. 703- 

Under Proprietary Right. 

— — — Undcr-propnclary right— Long recog- 

nised title • 

Where certain persons were recognised as 
under proprietors iu the year 1899 by a 
judicial decision aud were recorded as 6uch 
in settlement records. Held % a title so long 
recognised cannot be overthrown. [Lord 
Buchmasier). Pirthipaj. Singh v. Ganesh 
Din Singh. 

« HIa J. 29=1 P.W.R. 1923=28 00. 396= 

4 L 18=80 1.A 210=27 OWN 701= 
v 28 Bom. L R 660=37 0.L J. 219=9 0 L J. 649= 
16 L.W. 11=82 Mi l. 109=9 0. & A. L. R. 841 = 
LJL I A tP. 0 ) 7 = 1922 P.0. 383. 
?■■■■ " Under - proprietary right — Rc entry — 

~ Proprietor's right to — Lease— Interpretation of. 
..GnecsecoUal factor in under-proprietary nght 9 
that' In no circumstances has a proprietor a ( 
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right of re-entry against the undcr-proprietor. 
Therefore a lease providing for re-entry on 
failure to perform some conditions docs not 
confer an unde* -proprietary right ou the lessee. 
(S/nurf aud Kanhaiya Lai, A. /• Cs ) Arqna* 
CHELLAM CHKTTIAR V. M UTH AYANA1THAVEN 

25 I. C. 875 = 26 M. L. J. 575. 

■ ■ • Under-proprietary right— Grant of birt 
light. 

Where a document gives a person a perpetual 
transferable bn t right without payment of rent 
the right so conferred ia that of an under- 
froprictor. [Daniels, A. J. Cl Bikaroo v. 
Anant Bahadur 63 l.C. 551=8 O.L J. 311. 


— Under- proprietary right — Prior litigation 
between parties — Adverse possession 

In a suit for declaration, the deft, set up under 
proprietary rights 1 1 • the land acquired by pres- 
cription but failed to establish any decree pasred 
in his favour for such rights at the lime of the 
first regular selllcin.nt. The documents showed 
that at the tune his predecessor had . set up a 
claim to proprietary rights which failed and a 
claim for sub-settlement of the village also was 
unsuccessful. Iu 1809, while an appeal in the 
latter >uit was pending ;; notice cl ejectment w.m 
»'.>»:cd again-t the pieuccv: -»«,r oi the del i who 
alleged .hat the land .va* n: id i.i hereditary rigi. f . 
and that his claim tot sub- settlement was ['ending 
in appeal and liv was in posostun of the land 
as Sir. ihese prcciediugs resulted in the notice 
being cancelled and a decree in favour of the 
deit. for cei lain areas of So lands. There was 
further litigation between Hie pai tics, and the 
Courts held that the parties to whom notices 
were issued were not liable to ejectment. Hcl */, 
t.iat there was sufficient evidence of an under- 
propuetary tight as early as 1869 and that, the 
suit must fail. [Lindsay 9 J. C.) Mahomedul 
Hasan Kirmani r. 5I1 bofaksan Singh. 

57 L C. 419 = 7 0. L. J. 296 

Under-proprietary right — Grant of for 

title — Transfer. 

A tenure which is not trauslerublc cannot be 
treated as under-proprietary but a sup.rior pro- 
prietor con cjuter undcr-propiicury title on a 
person for life without any power of tiaiisfcr. 
[Kanhaiya Lai and Daniels, A. J. Cs. | MussaMMat 
Janki Run war v, Mura Sts Singh. 

54 I. 0. 901 = 6 O.L.J 896. 

—Under-proprietary right — Shaukaipadar 

in Oudii — Landlord and tenant. 


AShaukalpad.n* i* not necessarily an uudci- 
proprietor. One species of saukalpa Is of an 
undcr-propiicury nature, the other species of the 
nature of superior tenancy. When m a suit In 
ejectment iu a Revenue Court the dcicnd .nt sc* 
up tnc plea he was Sn.mkal radar, it docs not five 
a cause ot action to the 1 mdlord to file iu the 
Civil Court a suit for declaration that the 
bhankalpadar, is neither a ptopiictor nor an 
uudcr-propi iclor . [Stuart, J C.) Sita Ram v. 
The Deputy Commissioner of Fyzabad. 

49 I. 0 451 = 6 0. L. J. 37. 


Under-proprietary right — Holding - 

renancy in. . 6 

Tenancy by an uudcr-proprieior In the uuder- 
proprietary tenancy, is uot inconsistent with his 
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joint interest. A mere lease by under-proprietor 
in favour of a superior one, unaccompanied by 
any act or possession doec not put an end to his 
status. (Li mi say, J. C. aiui Kanhalya Lml , A.J.C.) | 
Jang Bahadur v. Muhammad Abdul Husian | 
Khan 3d I. 0. 743«3 0. L. J. 279. 

Under -proprietary right— Onus of pi oof. 

Tnc burden of proving under-proprietary title 
and ownership by adverse possession of grove* 
and trees lies on* the defendant who sets them up 
against a zemindar. ( Lindsay , J. C) Ramasaran 
i Perthipal Singh. 82 I. 0. 370 = 

2 0.L J. 549 

Under-proprietary right — Proof — Nagsha 

Tasfia Lagam—Shankaipdhar haqadna. 

An entry in a nagslia tasfia lagan as sltankal - 
pdhar haqadna is sufficient prima facie proof of a 
Sltankal p under-prcprielaiy right, (i weedy S. M . 
and Holms, J. M ) Lotan Goshain v Ajgdhya 
Estate 301.0.423 = 2 0 L. J. 353. 

Under-proprietary right — U. P Land 

Revenue Act— Rights not affected, by fresh kabuli - 
yat to fay enhanced rent. 

Although an under-proprietor executes a 
kabuli rat to pay an enhanced rent, his under- 
proprietary right me not affected. {Holms, J. M.) 
Gangadin Siiukul v. Krishna Prasad Singh. 

30 1. C. 887 = 2 0. L. J. 367. 


, Under-proprietary right — Transferability 

— Sale of occupancy holding In execution of money 
decree— Co-sharer of ratyat—Plea of non trans- 
ferability. 

Where a settlement Court does not pass a 
decree for under pioprietaiy rights or for sub- 
settlement but merely for dahyah rigbtt, and the 
decree-holder continues possession of land not by 
virtue oi that decree he has no right to possession 
of land as distinct from the Dahyak de-reed to 
him. (Lindsay. J . C. an 0 'ianhaiya Lai, J. J C.) 
Vam Asre v. Raja MlwAMmad Abdul Hasan 
\ han. 301. 0 218 = 2 0. L J. 241. 


Under-proprietary right — Refusal of 

settlement Court to grant sub-settlement— Proof as 
to. 

The refusal of a settlement court to grant a 
sub-settlement to a lessee of the whole village 
conclusively shows that he is not an under- 
proprietor. (Kanhaiya Lai and Sabonadtere , 
A.J.C.) Ram Jiyawan v. Muhammad Abdul 
Hassan Khan. 28 *• 0- *81. 


Undcr-proprictary rights— Claimed by 

tenant scried with notice of cjcctmcnt-Can- 
ccllatlon of notice— Cause of action for declaration 
from Civil Court . 

Where in a suit to contest a notice of ejectment 
the plaintiff claimed under-proprietary rights and 
the notice was cancelled by the R f ven “® .^^ ls 
on the ground that tl*y had greater rights than 
that ol mere tenants, the landlord gets a caus*. of 
action lor a declaration by a Civil Court that the 
plaintiff docs not possess any under-proprietary 
lights To maintain such a suit, it is not necessary 
that the Revenue Court should hold the tenant to 
possess under-proprietary rights. It is enough if 
the decision is adverse to the title of the landlord. 
7 O C. 372 Expl. A long lease or even a per- 
petual lease does not constitute the lessee an 




LANDLORD AND TENANT— Under Raiyati 

Interest 

under-proprietor. The possession and exercise of 
Zemindari rights which arc traceable to and are 
derived from the leases granted are insufficient to 
confer an under-proprietary title by prescription. 
[Evans, J. C and Rajique, A.J.C.) Anant Lal 
v . Jang Bahadur Singh. 11 1. C 920= 

14 0. 0. 1W. 

Under Raiyati Interest. 

Under raiyati interest— Transferability 

of holding— Custom. 

As a general rule an under-raiyati holding is 
not transferable but an under-raiyat may under 
certain circumstances acquire a right of occu- 
pancy and if he so acquires it his right is trans- 
ferable. 42 C 761 ; 18 C. L. J. 262,32 C. L- J. 46 
Ref. (Hcwbould and Cuming, JJ .) Tuka Meah 
v. Nabin Chandra Mazumdar. 1923 Gal. 292. 

Under-raiyati interest — Transfer of Usu • 

fructuary mortgage. 

An under-raiyati interest is prima facie not 
transferable ; hence an usufructuary mortgagee 
of such an interest acquires no title to the mort- 
gaged property and cannot successfully resist an 
ejectment suit by an auction-purchaser of the 
holding. 1 Cal. 136 ; 42 Cal. 761 Foil. ( Moo - 
kerjee , C. J. and Fletcher , J ) Bif awambhaR 
Mondal v . N'asrat Ali. 57 1. 0. 912*= 

32 G. L J. 46. 

[Affirming 82 LG. 355.] 

— Under -raiyati interest — Korfa chasi or 

khotfa raiyati lauds. 

Where in a Kabuliyat the holdings were des- 
cribed as Korfa chast and Korfa raiyati and the 
predecessors- in-intercst of the holders under the 
Kabuliyat had portions at least of the lands com- 
prised in Khas cultivation. Held, the holders were 
under-raiyats. [Ch audit nr t, J.) Anwar Bewa v. 
Surendua Nats Ramut 16 1.0. M4- 

Under-? at yat t tnUt A>1—* ransfer of— 

Ejectment 

Apart from custom, a transferee of an under- 
raiyati interest has do interes tin the land and if 
liable to be ejected at the instance of even a col- 
lusive purchaser of the holding. ( Newbould , J.) 
Biswambhah Mandal v . Nasarat Au. 

82 1 0 866. 

[Affirmed on appeal 57 1.0. 612-32 CXiJ.4§.] 

■ ■ Under-raiyati interest — Rights of c pur- 

chaser of portion. 

A transferee of a portion of a non-transferablg 
under-raiyati interest cannot get a declaration of 
his title in a 6uit against the landlord in pessoe- 
sion. (Fletcher and Hudu, JJ-) Rajani Kant a 
Gosh v. Lala Hour. 47 1.0. 298. 

Under-raiyati interest— Covenant for 

renewal of— Validity of. 

A covenant for renewal of an under-raiyati 
lease is a valid contract and an under-raiyat 
remaining in possession under its terms cannot 
be ejected. ( Fletcher and Panton,) Amihuddi v . 
Ananda Chandra Paul. 46 I G. 924.= 

28 OIi.J. serf 

Under-raiyati interest— Transferability. 

As an under-raiyati interest is not transferable 
except with the consent of the landlord, its sale 
in execution of a money decree to which the 
under-ryot does not object, though binding upon 
him, does not bind the landlord. Consequently 
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a landlord who purchases the same at a subse- 
quent sale without objections from the under- 
ryot ha6 every right to eject the previous pur- 
chaser. (Fletcher and Smlther , JJ.) Pramatha 
Bhushan Deb v. RamachandRa Mandal- 

39 I.C. 881 = 22 G. W. N 124. 
— Under-raiyati interest — Transferability. 

An under-raiyati holding is not transferable. 
Where a tenure or holding, is not transferable 
apart from the T. P. Act, it cannot become so 
unless it is expressly made 60 by some other 
statute. (Holmwood and Chapman, JJ.) Auinon- 
nissa V Jinnat Ali. 42 Cal. 731 = 27 1 0. 271 = 

19 C.W.N 43=20 C.L.J. 348- 

Under-raiyati interest— If transferable. 

The interest ol an under-raiyat is not ipso facto 
transferable. (Mookerjee and Mulltck, JJ.) 
Akbilchanda Biswas v Hasan ali Sadagar. 

18 GL.J 262 = 20 l.C 698=19 C.W.N. 246. 

Under raiyatl Interest. 

An under-raiyat can have a separate tenancy 
in respect of an undivided share of land. 
iChatterjea J.) 1mam-ud-din Chaudhari v. 
Danbsh Mdhaumed. If I. c. 738 

Under-raiyati interest— Separate tenan- 
cy- 


An under-raiyat can have a separjtc tenancy m 
respect of an undivided share o! land. iRctd,CJ ) 
Naidakmal v. Biddulph Mohamed. 

164 P. W. R. 1912 = 141.0.737 = 
83 P. R. 1912= 285 P. L. R. 1812. 

Under-ratyati interest— Sale in execution 

of money decree. 

An under-raiyat has no transferable interest in 
his holding unless there is a custom to the con- 
Vary. in nnder-ryol can object to the sale 
it his inder-raiyati intewist in execution of a 
money-decree against him. ( Miller , C. J. and 
J.) Madan Mohan Panigrahy v. Ban do 
Barik - B1 1. C. 258. 

: Under-raiyati interest— Right of the 

tenant . 


Where a tcuant has been recognised as such 
by the superior landlord, it is not open to a sub- 
tenant under him to question the validity of the 
original tenaucy. { Roe and Jwala Prasad JJ ) 

Kailaspati Chaodhcry v. Muneshwar ' 

8 Pat. L J. 676=48 1. G. 968= 
4 Pat L. W. 108. 

W&Jib-nl-ars. 

1 — • 1 ■ Wajlb-ul-arz. 

The Wajib-ul-arz provided a ryot who sells a 
house pays | of the sale consideraliou to the 
Zemmdar and the Utter if he desires to do so 
takes * of the materials of the house.' Held the 
materials of the house alone could be sold unless 
the Zamindar consents to the maintenance of the 
house by a transferee from the tenant. (Stanley 
C. /. and Banerjt, J.) Mahomed Usman v. Babu' 

91. 0. 811=8 JLL. J. 6l! 
Waste. 


7 Waste lands—. Noabad Taiuq— Tenure 

permanent or heritable. H n re 

In a Noabad taluk' it is not necessary for the 
to t "M® uncultivated landi7 (| n this 
the bed of a silted op tank,) with the tonic 
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holders under the Noabad taluk. (Fletcher and 
Richardson , JJ.) Mohini Mohan Guha v. 
Jhanda Mu Chowkidhar. 40 I. C. 596. 

Waste — Nanjai holdtng — Right of ryot 

to use a portion as seed bed — Damages for non- 
cultivation — Burden of proof of wrong use- 

The use of a reasonable portion of a nanjat 
land as seed bed is a proper use of the land and 
if the landlord claims damages for non-cultiva- 
tion he must show that the land was wrongly 
used or that a r>ot ought to have grown on the 
same plots after removing the seeds (Miller J.) 
RAMAKRISHNAN PlLLAl V. ROBERT FlCEHER. 

26 I. 0 797-27 M. L. J. 41*. 
Zemindar. 


Zemindar— Rtght of % 

Zemtndart limits 


to all lands within 


A Zemindar has a right to all the lands in his 
Zemindarl. The lands granted to the Zcmindai 
and chargeable with Jamma are not confined 
to those which were brought into account in 
fixing the peisheush or Jamma but includes 
waste lands as well which could subsequently 
be cultivated. (Lord Parker .) Kandokuri 
Balasorya Prasada Row v Secretary of 
State. 

40 Mad. 886=44 I. A. 168 = 83 M L J. 144 = 
22 M.L.T 76= 15 A L. J. 697 = 21 C W.N 1089= 

(1917) M. W N. 836= 19 Bom. L R. 731 = 

41 I. C 98 = 6 L.W. 340=2 Pat L. W 260= 

rn . . 26 C L. J 290 (P. C.) 

[On appeal from 34 Mad 295 = 20 M.LJ 828 = 
8LC. 67 = 8 M.L T. 389 = 11910) M.W.li. 598.] 

; Zemindar— Right of—Chaukidari Chak ■ 

ran lands. 

The Zemindar has a prima facie title to all 
malguzari lands in his zemindari. If the Chow- 
kidari chakran lauds lorming pari of Ihe 
malguzari lands are resumed the right of Zemin- 
dar to possession on resumption by Government 
is not lost. { Lord Parker). Kanjit Singh v. 
Kalidasi Debi. |£ Cal 841 — 

21 C iS. N. 609 = 32 M. L. J.‘ 868 = 
, OB , « AJLJ.380^28 0.LJ.49»= 

5 r w R . « 2 = M W N. 109= 

6 L. W. 101 = 2 Pat. L. W. 1 = 22 M. L T. 489= 

40 1. C. 881=441. A. 117 (P. 0.) 

jM bMficM 

,-nL™ a cnliUed lo th0 beneficial 

Z f K.° f v Vcry parcel of la,ld within the 

was semed An ^ U ’ ,n ^ ry '° r which a 8 ***™* 
was settled. An express reservation of the power 

s necessary to prove the right oi Government 

to reserve and assess service tenure lands 

in Zemindari. 42 Cal. 710 ip. c I RpI nn 

{Lord Parker') Ramachandra BhanJ Dbo v 

Secretary of State. 43 Cal 1104 - 

43 I. A. 179 a 20 M. L T ma - 

20 0. W. M. 1245=11916) 2 M, W. H. 175= 

4 L. W. 251 = 14 A. L, J iooa — 

18 B £ m f n R 8 m =m 0. L. *52= 

TO pro,. «. 
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assess service tenure lands in a Zcmndari, an 
express reservation, of the power is ucces ary 
(Afr Ameer AH.) Secretary of State r. 
Kirti Bas Bhupati Harichasdas Maha Patra. 

* 42 Cal. 710 = 42 I A 30 = 19 C W N 65 = 
2 L W. 11 = 17 M. L. T. 1 = 21 C L J, 31 = 
17 Bom. LR. 32 = 26 IC 676 = 
28 M.L. J 457 ,P C j 

Zemindar — Haqi Chatnim — Liability of 

vendee — Custom. 


The haqi-chairuni is a customer v due payable 
to the Zemindar on lire transfer by of house 
property ; and this equally after the -ale became 
absolute) whether the sale was in its inccp'.i n, 
conditional or not. The zamindai'* right is to a 
share of the purchase money; it is nut merely a 
right to claim that shaie from the vendor. It is 
therefore, incumbent on the purchaser, if he 
would acquit himself cf all liability to see that 
the zemindar is satisfied in respect of hi: due^ 
and he cannot discharge him:C i by a payment 
to the vendor. 23 All. 2^1*. toll, t Stuart ami 
Sulatman JJ ) Kedau Nath v Datta Pra?ad 
Singh. 20 A L. J. 646 = 44 A. 739 = 

4 U P. L. R A 197 = 1922 All. 370. 


Zamir.dar— I ixed / ate Uuancy —Usufruc- 
tuary mortgage of— Effect and tenant. 

The usufructuary mortgage of a fixed r.-.te 
tenancy d ) 2 s not extinguish the tcnai cy «r 
create any c mtraclual relationship between the 
mortgagee and the Zemindar, lhc mortgagor 
and his legal representatives alter tr.cn continue 
to be tenar>t6. and I V attach , J J , 

SaUDAGAK .'INGH V. OANGA blSeiH, 

63 1. C. 274 = 19 A L J 702 

Z amt tular— Power to interpose -another 


tenancy. 

A Zemi: dar or tenure holder uno ha* carved 
out a tenure or under-tenure i> competent to in- 
terpose between hiuiseif and his tenant an inter- 
mediate holder who may realise the rent pa>able 
to him^etf by hi< original tenant. English and 
Indian case law reviewed (Mookcrjee aiul 
Buckland x JJ j jAHAR Lal BhutRa r. Bhupe>Ra 
Nath Basu. 49 Cal. 495=34 C. L. J 79- 

1922 Cal. 412 ^2 . 

Zemindar- Resumption of lnam lands by — 

Nature of lands after resumption. 

When the Zemindar himself rcsumc> the land 
of an inamdar on the latter s executing a deed of 
relinquishment expressing his inability pc: form 
the services to the Zemindar, thereafter the lands 
become ordinary ryoti land* of the esta|p. l he 
Zemindar's private rights, however valuable, can 

be surrendered to the Government unless such 

surrender prohibited by law. (baddsiict Aiya 
and Nafur, JJ ) Vakada r aU ^ Rao r 

""“"Jk c. 6* ”„Vl i a* 


land reyenue. 

See Local Revenue Act*. 

land TENURE 

Birt Tenure. 

Ohakran Lands 
Digwari Tenure. 
Faiendarl Tenure 
Qanti Tenuae. 

QhatvaJ Tenure. 


Gordon Settlement. 

Jagir. 

Kablr Lagan 
Kasayaragam Tenure. 

Kasbati Tenure. 

Khoti Land 
Eumaki Land. 

Mirasi Tenure 
Mulgeni Tenure. 

Noabad Mahal. 

Non-transferable Holding. 

Patni Tenure. 

Permanent Tenancy. 

Prajagiri Tenure. 

Pujah Miras 
Rafa Tanikdars. 

Rent-free Tenure. 

Ryotwari Tenure. 

Sayaram 
Service Tenure. 

Tenancy. 

Zamindari 

Miscellaneous. 

Birt Tenure. 

Birt tenure — Status of Birttdar — 

Rent payable to Talukdars— Superior landlady 
right to put up right of birtdars to sale in exe- 
Chiton of a dace for arrears of rent. 

A lalukdar cannot put up to sale the rights of 
inter mediate holders called Birtdars in execution 
of a re*-H decree obtained against sub-6eUlemeut 
holders to which the birtdars were n*’t parties, 
f he lights of birtdars are altogether different 
from those of sub-settlement holders. No decree, 
therefore, can be passed against the birtdars for 
arrears of rent due by the sub-settlement holders. 
1 he amoui.t payable by the under-propnetor to 
the superior landlord though calculated on the 
basis of land revenue is not land revenue but rent. 
[Lindsay % J C ) Brijlal v. Ramadhab. 

iUC. 117. 

Chakran Lands.. 

— Chakran lands — Patni Mahal — Suit for 

possession— Speanc performance of contract. 

An action for po?scssion of Chakran lands in 
Palm cannot be one lor specific performance o! 
a contract, li there is no scope for action for 
specific performance there is nu possible ground, 
for a Zamindar to keep the Pahudars out of 
possession or to ask to do them anything except 
to pay the Collectorate assessment. (Holmuood 
and Chapman , JJ.) Abadhaut Banerj^e v. 
Kaniz Kathiha. 1® 1* c - **• 

Digwari Tenure. 

. -Uigwa'i tenure— Incidents oj Digwar, if 

entitled to minerals— Zemmdari property— Rights 

of Government. . . 

Digwari tenure which was granted originally 
in consideration of the peiformanco of military 
service, to which police duties were attached is 
hereditary and inalienable. The digwar is 
appointed by the Government and is liable to o c 
dismissed by the Government for misconduct. 
On dumissal, the next male heir, if fit for tnc 
office, is appointed. 

Tne Zcuimdar of a permanently settled estate 
is entitled to the minerals underneath the land* 
held on digwari tenure in the absence of a 
rate settlement by Government with the digwar 
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LIND TENURE— DIgwari Tenure. 

or of evidence that mineral rights had vested in 
the digwar before the permanctil settlement « r of 
a grant of such rights by the Zemindar since the 
settlement. To a suit bv the Zemindar for a 
declaration of his rights to the miner.. Is as against 
the digwar the Government is not a neettsaty 
party as it never claimed the minerals in the 
Zcmindari. (Lord Macnaughtai.) I'CRGA Pra- 
shad Singh v Br'ijo Nath Bose. 39 Cal 696* 
39 I. A. 133=16 C W. N 482^(1912) MW.N 425 = 
11M.LT 337 = 9 A L J. 462 = 15 C L J 461 - 
11 Bom L R 145 = 151.0. 219 = 23 A.L J.26 iP.C) 

[On appeal from 34 Cal. 753 = 12 C W.N 193 ] 

Dtgwari tenure— Incidents of— Digwar i of 

Ghat Burrah t position of— Suit for deelauUion of 
right — Jurisdiction of Civil Court. 

There is a general usage on the de.ni. of the 
Digwar holding office to appoint his heir in his 
place as the successor to his office The heir's 
claim, and the tenure of office are dependant on 
approval of Government. The portion of a 
Digwar of Ghat Bun ah is that of an officer remu- 
nerated by the enjoyment of land The Civil 
Court has no jurisdiction to rcinst *te a Digwar 
who has been dismissed by the Executive Gov- 
ernment, as unfit for the discharge of his duties 
But the position is different when the Commis- 
sioner decides against a claimant not in the 
exercise of his discretion but upon an erroneous 
view of the relative title of his opponent. In 
such caae the Civil Courts can give a declaratory 
decree under S. 12 of the Sp. Kel. Act, to enable 
plaintiff to approach the Government with his 
claims and teek their decision on the question 
of the appointment of a success j r to the offic * of 
Digwar. * (Jenkins, C. Mookajoc and Hohn- 
wood' JJ.) Hrmendra i\ Upendra Marain 

43 Cal. 743=22 CL J 419 = 
32 IC. 437 -20 C W N. 446 
Digwar i tenure— lUrhnn— Sat urr. 

A Digwari tenure in Birbun resemble* to a 
Ohatwali tenure. Though not governed b\ 
ordinary iuIcs of inheritance H>c tenures are 
hereditary, but are subject to Government'* 

Krill 0 ' lh * s, heir < Ftetch “ Chatierja 
JJ.) Hkuendra Nath Roy t\ Upendra Narain 

Koy - 23 I C 8*9 = 18 C WN. 1036. 

Faxendari Tenure. 

F azendart tenures— What is. 

mi^ to an r inH 0 ( pro £ r ,n Fazeiulrfri tenure 
means an indefeasible right to hold for ever on 

payment 0 t a small quit or ground rent n, jt s 

v«n ,! Cn#C \r kin<l of ^reed on bet- 

ween the parties. 

whJh bC rea “ y FaZe,,dari most be one 

ne * r as P°^ lbl<; “n estate „f 
absolute ownership, a mus t be of unlimited 

must be nn b f-to l !° SUCl ‘ r ’ Shls as C!,chcat - There 

the p b art of Ihe r re ' cn,r > r or 'gumption ou 
Uic parr OI the Government fFimcrll J \ 

Kahimtolla r Hasanau. 20 Bom' L. R. 119 /= 

1024 Bom 212. 

-Fazendart Tenure. . 

The word Fazendart used is an acrp.m.nr 

* e ‘" e * n 3 landlor<1 and tenant even* JJS 

decide* The 1 * lhe ? n lt d0C8 n0 ‘ *«£ 

£*** . accide nature of the tenure which 

depend* ;Upon the agreement between the partlS 


L&ND TENURE -Ghatwali Tenure. 

(Stoll. C J. and Pavar, J.j YESHWANT VisHNU 
Ni ni t-. Keshavrao Bhaiii 27 I. G 623 = 

10 Bom L.R 720. 
Fazcndat l — Meaning of. 

The word Fazendart is used with reference to 
Ienant6 holding under a private landholder to 
indicate c ometimes an indefeasible r'ght to hold 
In peipetuily on payment of a small quit or 
ground-rent and soireiimes any kind of tenure 
agreed upon, between the parties. (Farran J.) 
PARAMANANDDAS jlVANDAS t>- ARDESHIR FrAMJI. 

27 I.C. 612 = 16 Bom L.R. 723 (Note). 

Fazendart tenure— Subletting — Nature 

of. 

Farendari tenures are rerre'tial, subject only 
to the payment of romiral rents to Goveri ment ; 
and 1 he holder then under might sublet on any 
condition he pleases and the ter ant does not 
ueces-arily take a permanent tenure unless speci- 
fically stipulated (Beaman, J.) Yhshwant 
r. Keshav Rao. 39 Bom. 816 = 

231. C. 880=16 Bom. LR. 262. 

Ganti Tenure. 


I 


Gantt tenure— Tenure created by previ- 
ous settlement holder . 

1 he temporary seltlemenl holder of a mahal 
created a ganti interest' in favour of retain 
persons. Subsequently the mahal was sold for 
arrears of revenue and purchased by plaintiff, 
whereupon the Settlement Officer settled the 
icnt for the mahal on the basis of the rent pay- 
able by the ganti dars, and plaintiff executed a 
kabuliyat stipulating to respect the recorded right 
of under-tenure- holders and other persons: field 
that the plaintiff was bound to recognise the 
ganti tenure and could not question its existence, 
(Watm shy and Hilda, JJ ) Jarir Sardar v 
Jogbndka Nath Ciiatterjee. 24 C. W. N. 83=’ 

54 I. C 719 = 31 C L.J.78. 

Gh&twali Tenure. 

■ ■ ■ — —Ghat-wah— Incidents if— Succession. 

Ghalu-all tenure is ordinarily hereditary the 
estate descending to such male member of’ the 
family as the Zemindar approved as competent 
and ,t is the light of the family, s0 long as they 
have male member* competent to perform the 

r,T' 2? vc one or mrire of ,hem appointed 
ohatwals. The member appointed however does 

not hold on behalf of the family, and the 'other 
members of the family have no rights in the 
land while it is in hi s hands as Gludu/ali. 

Where the Zemindar on being released from 
the performance of Ghaiwalt duties gave the 
fattah to four Ghat mats members of a lamilv 
granting the lands (which were till then 
'Uiject to the Ghalwali tenure) in perpetuity of 
-■T? fix « d ./“’«<». held, .hat the menu trl 0 f 
‘ h ® ( am,1 £ . other tha " lt >e four grante< 8 took 
no beneficiary interest in the lands erant.ri 
(Lord Ph Hit more ) u A n DuRr? ‘p!?** 

*• TKKBEN. SINGH S (W 

2Vw° n fl ft 27 " M M - L T - 407 = 28 0 Lj XL 
9 L.W 60=21 Bom. LR, B60=46 I A.231 (PoT 

jrsrstrjx z 
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LAND TENURE -Ghatwali Tenure. 

execution sale took place, the plaintiff purcha- 
ser in execution had taken nothing by the pur- 
chase. ' The subsequent enfranchisement from 
service does not give a title to plaintiff. (Har- 
rtngton and Mookerjee , JJ.) Purna Chandra 
Laha v. Soudamini Baisn*ri. 48 1.0.333 = 

28 0. L. J. 283. 


Rules as to. 


Ghatwall tenure— Batikur a — Succession- 


The ordinary Hindu and Muhammadan rules 
of inheritance are not applicable to the 
Ghatwall tenure in Bankura, but it is held upon 
the. condition of the approval of the heir by 
Government. 9 C. 187 P C. Rel. on. (Fletcher 
and Richardson , JJ.) Debakar Singh v. Radha 
Golind9 Singh. 24 I. C. 827. 

Ghatwali tenure — Ghatwal dismissed — 


No male heir -Forfeiture. 

Where a Ghatwal is dismissed and has no male 
member of the family to succeed, the tenure 
is forfeited ; and if a 6tranger should perman- 
ently be appointed to his place, no subsequently 
bom son of the dismissed Ghatwal can claim it 
on the ground that the tenure is hereditary. 
Government cannot disapprove of the heir of 
a Ghatwal or withhold sanction on any gr >und it 
likes and apart from the question of his fitness. 
1 W.R. 321 and 5 Cal. 749 Dist. ( Fletcher and 
Chattcrjee , JJ.) Hkmendra Nath Roy v. Upendra 
N.kuhRov. „ «°H 

— Ghatwall tenure— Execution of decree 


— Surplus profits realised by Ghatwal if can be 
attached. 

A Ghatwall tennr. by itself cannot be attached 

in execution though the surplus rents and profits 

realised by the Ghatwal may be attached as his 

personal property. 4 W R. 6 ; 10 C.W.R. 260 

Rel A receiver may be appointed in execution of 

a decree against the Ghatwal so that he might 

receive the rents and profits and apply it to the 

satisfaction of decree ( Coxe and Imam, JJ.) 

Kfshabati Koeri v Mohon Chandra Mondal. 
KESHABAT ^ L(J ^ = C W N 802. 

Ghatwali tenure— Incidents of— Succes- 
sion— Hindu Law relating impartible estates— 
Applicability of- 

The incidents that attach to the tenure known 
as Ghatwali are (1) that it is impartible and 
permanent; (2) that it descends by lined pri- 
mogeniture ; and (3) that it Is alienable at least 
with the consent of the Zamindar 

Where the family of a ghatwali is governed by 
the Mltakshara law the devolution of immoveable 
property in the family must be governed by that 
law subject to the question of impartibility, unless 
either there be some special custom of the jjwiily 
to the contrary, or unless there be some peculiar 
feature inherent in ghatwall tenures, which pre- 
vents the operation of the Mitakshara rule of s - 
cession in the case of the impartible property. 
The Ghatwali property n 1 n partible and the 
sons and the other members of the family take no 
immediate interest at birth entitling them to data 
partition. But in a joint Mnakshara family the 
course of succession to ghatwall property is not 


LAND TENURE— Gordon Settlement, 

different from that which regulates the succes- 
sion of other impartible property. In a Mitak- 
shara family living in commensality. the inherit- 
ance even of impartible estates is confined to 
male members to the exclusion of the females 
unless the estate itself is separate or self-acquir- 
ed. ( Miller , C.J. and Foster , J.) Thakuraiv 
Fulcatt Kumari v. Maharaja Kumar Rao 
Maheswari Prasad Sinch. 4 Pat. L. T. 478= 

(1923) Pat 161= 

2 Pat 689=1923 P. 453. 

Ghatwali tenure. 

Grant of permanent tenure by ghatwal was 
competent and he was estopped from denying 
the grant. ( Coutts and Mac flier son , J J.) Kangali 
Charan Mukharjf. v. Surja Narain Sah. 

63I.C. 303 = 6 P.LJ. 667. 

Ghatwall tenure — Transferability — Sale 

in execution . 

A ghatwali or Police Jaghir is transferee and 
saleable in execution of a decree, subject to the 
right of the Government to object to it (Jwala 
Prosad and Ross % JJ.) Bikhambhar Singh v. 
Bhajo Hari Marwari. 64 I.C. 322 = 

2 Pat. L.T. 742. 

— Ghatwall — South al Pergannas — Hanr 
dwa—lsttmrarl Mokkurart tenure — Permanent 
settlement— Alienation by holder— Heirs of holder 
— Rights of. 

The Handwa and Chandwa estates were crown 
Ghatwalts holding the lands as military tenure 
directly under the British crown. The sanad 
issued to the holder by the British Government 
made the tenure one held directly under the 
Government, and resumablc at the death 
of the life tenant. The sanction of Govern- 
ment is necessary to validate the succession 
on the death of each holder. The permanent 
settlement of 1796 might destroy a military 
tenure by a new contract with the holder of the 
tenure but it does not affect the position of the 
tenure holder with whom the new settlement 
was not made. 

The mere fact that the Ghatwall service had 
not been demanded or rendered does not show 
that the services could not be demanded by 
the Government. Where a Ghatwal had been 
for generations without rendering military 
services and the de facto holder of the Ghatwal 
mortgaged it, it is not open to hi6 heirs to impugn 
the mortgage on the ground that it is inalien* 
able. (Roe and Coutts , JJ.) Rani Kbshobati 
Kumari v. Kumar Satya Niranjan Chakra- 
barti. 47 LG. 179=1918 Pat. 303. 

Ghatwall — Manbhum — Nature of tenure. 

The Ghatwal tenure in the District of Manbhum 
is not heritable. The Ghatwal' s appointment 
depends upon the will and pleasure of the Crown. 
(Mulllck and Atkinson , JJ.) Midnapur Zamin- 
dary Co. V. Pandey SaRdar. 2 Pat L.W. 143= 

41 1.0. 114 = 2 Pat.L J. 808. 

Gordon Settlement. 

. Gordon settlement— Property held under 

— Nature of— Liability thereunder. 

Under the Goidon Settlement, each successive 
n ale holder is practically a bolder cf an estate of 
inheritance in tail male, without any service and 
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LAND TENURE— Khoti Land. 


must maintain the last holder’s widow. (Scott, 
C.J. and Heaton , J.) Basangavda Channappa- 
govda v. Gang aka Kummakcavda. 

37 LC. 291=18 Bom. L.R. *50. 

Jagir. 

Jagtr-Sabar kart— incidents of—Khurda 

—Ortssa. 

Sarbarkars is Kburda arc mere office holders, 
though in piactice lhcir position was hereditary. 
They have no heritable or transferable rignt in 
Lhcir office or in the Sabarkari Jagir lands. They 
arc liaolc to dismissal lor misconduct and upon 
dismissal lose all rights in the Jagir lands. (Sit 
John Edge.) Paramananda Das v. Kripasindhu 
Roy. *6 Cal. 378=38 M.L J. 18= 

25 M.L.T. 73 = 21 C.LJ. 175 = 8 LW. 289 = 
21 Bom. L.R. 580 = 23 C.W N 343 = 
48 1C. 391 = 54 LA. 246 (PC; 
[On appeal from 22 l.C. 359 = 18 C.W.N. 74 j 

Jagir— Hereditary tenure. 

If descent from one to another heir, that is from 
father to son, is proved by long with inter rupieo 
usage, the inference, would be that the grant 
was one of inheritance, because the descent lioin 
father to son is the strongest possible evidence oi 
hereditary character. (Jenkins t CJ. t Harrington 
and Mookerjce , JJ.) Bhagwat Buksh Roy i 
Subo Prrshad Sauu. 21. LC. 481 = 

18 G.W.M. 297 ^ 18 CLJ. 277. 

— J agir— 'Police tenure tn Packet e Raj — 

Incidents o /. 

Police jagirs in Puchetc* Zamindari arc heredi- 
tary though the Government couici dismiss the 
heir and appoint a stranger it it su chose. 1 he 
appointee in such a case takes by vis major and 
not under the last holder, il the jagir is eoid in 
ckccuuvii, the heir oi the jagirdar gets nothing. 
(Mutlick and Jwala Prasad, JJ.) Jaimb Lal t. 
D&a Lal Singu. 3 Pat. LW. 149 = 42 LC. 399 = 
2 Pat L. J. 728-1919 Pat 426 


Kabil lagan. 

Kabil lagan. 

The term ‘kabil lagan* denotes a tenancy liable 
to pay rent but for which it is not actually paid. 
[Jenkins, C.J. and Mookerjce t J .) Kesuwah 
Bhagayp. Shko Pro 8 ad Lal. 

18 0. L. J. 186-21 LC. 418 = 18 O.W.N. 913. 


f 


K&savargam Tenure. 

—Kasavargam tenure — Kasavargamdar 

doing Gurukkal service— If amounts to holding 
under temple. 

Mere doing of Gurukkal service by a kasa- 
vargamdar, in the absence of proof of litio in 
the temple, Will not raise a presumption that the 
kasavargamdar was holding under the tempi o 
though it was tho only person whom he was ser- 
ylng. [Sundara Aiyar , J.) in re Vbbjuppa 
ChiitYAK 18 1 . 0 . 660. 


- Kasavargam— incidents of. 

Ihe following incidents of the Katavarean 
tenancy are recognised by usage tn the Tanjort 
Distiict. (1) The Uanatkat or site ia the properl) 
ox the Muasdars; the kasavargamdar hat m 
.proprietary interest In it, but be is the owner o 
. the building on it (2j The kaiavargamdar hold: 
the UamaikM free oi rent, or lor a nominal ren 
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on condition that he performs services as an 
artisan or otherwise for the mirasdars. (3) The 
kasavargamdar cannot transfer the Manaikat to 
another but. on his death, it passes to bis heirs. 
(4) The Mirasdar can eject the kasavargamdar 
forthwith if the laticr reiuses the customary 
services. (6) Tne kasuvargatndar ejected must be 
compensated by the Mirasdar for any house erec- 
ted on the land durir.g the tenancy. (Abdur 
Rahim and Phillips , JJ. , Natharsa RoWther v. 
AM1K1HAW. 22 M.L.J 1 = 121 C. 414 = 10 M L. T. 341. 

Kasbati Tenure. 

Kasbati — Leasehold interest — l'attas — 

Bombay Acts VI 0/1362 and lb6b — Cesston of 
territory — Effect of 

The predecessor in title of the dcLndant 
had been kasbati of a village in Pargana Viram- 
gan at the time of the cession oi the District to 
the British Government of Bombay. The Govern- 
ment had granted pattas from time l.> time to 
succeeding kasbatis regulating the terms and 
conditions of the tenancy. The defendant 
claimed that he had a proprietary interest in the 
village. Held, that whatever lights the kasbatis 
might have had under the native Government, 
only a leasehold interest had been conferred on 
them by the British Government and that they 
had therefore no pi opt ietary right. Bum. Act. 
VI of 1862 does not apply to kasbatis nor does 
Bombay Act VI of 183S confer on a kasbati hold- 
ing greater rights than those under the patta % 
(Lord Atkinson) Secretary of State v. Bai 
Raj Bai. 39 Bom. 825 = 42 LA. 221 = 

19 O.W.N. 1087 = 13 A.L.J. 153= 
(1915) M.WJL 563=29 M L J. 242 = 

18 M.L.T. 179 = 2 L W. 731 = 17 Bom. L.R. 730= 

80 l.C. 303 = 23 C.L J. 1 «P.O.), 
[Reversing on appeal 11 l.C. 948=] 

13 Bom. L.R. 609. 

Kasbalt tenure — Nature of — ‘ During the 

pleasure of Government meaning of— Rtght of 
management— Uesumpuoti— Alienation of right . 

The Kasbatis hold their tenure pcrmaneutly 
opposed to temporarily) but not uncondi- 
tionally; and the British Government can resume 
the villages on failure to iuinl the conditions. 
The words 1 duriug the pleasuie of Government' 
do not mean absolutely and unconditionally at the 
wilt of Government; they imply subjecuou to 
Government but not subjection to au arbitrary 
anu final extinction of the light* claimed by the 
subjects aud to a considerable extent acknowled- 
ged by the sovereign. [Chatuiavarkar and 
Heaton , JJ.) Tub Secretary of State for 
India v. Bai Raj Bai. 11 L C 948= 

13 Bom. L. R. 609. 

Khoti Land. 

Khoti land— Khoti Khasgi lands— Khoti 

Nisbat — Eatda— Liability to pay. 

Ail khoti lands are liable to pay Faida, that is, 
the Khot’t profits. U constitutes his remunera- 
tion lor the trouble and risk of collecting tho 
revenue of the viUage aud managing the village. 
Khoti Khasgi lands m the hands of a co-sharer 
Khot or Kuoti Nisbat lands in the hands oi bis 
alienee are not exempt from paymeul of Fatda. 
[Macteod y J. and Coyajee , J .) Jayant Bapsua 
Savant v. Abdul Rauiman. 

24 Bom. L. ft. 868- 
48 ft. 818=1882 Bom. 885. 
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LAID TEMUBE— Mirui Tenure. 


Khoti land — Transfer of— Without Kiiot’s 

consent— Effect. 

A Khoti tenancy cannot be transferred without 
the permission of the Khot who is entitled, on 
such a transfer, to re-enter without any liability 
to reimburse the transferee for the money he has. 
spen! for the transfer ( Batchelor , C. J. mid 
Kemp, J .) viol' A L ASANT V BlIAGlRATHl. 

46 I C 668 = 30 Bom. L. R 681. 

Kuruaki Land 

Kumaki land — South Lanai a — Warg — 

Giant io wargdar — Effect of. 

Where a wargdat mortgaged usufructuarily 
certain warg land and the adjoining kumaki land 
and subsequently me Government assigned the 
Kmuaki land on Dnarghast to the mortgagor the 
lauds so assigned belong to the mortgagor 
absolutely and do n »t enure to the benefit of the 
mortgagee (Oldfield and Sadastva Aiyar, 77 .) 
Kodi Sankara Bhatta v. Moidin. 8L. tf 100 = 

Ml. C. 147 = 36 M. L. J. 130. 

— Kumaki land — South Kauai a — Tiansfa 

of 

Kumaki lands arc waste land adjoining warg 
lands, and a kumaki privilege is the right whiv.li 
the ryot holding the warg land has to collect the 
leaves for manure and to pasture his cattle as an 
assistance to the cultivation of the warg land. 

'26 M. 257 Kef. These kumaki privileges are 
cxtinguishablc by Government, which may assign 
the land over which they arc exercised io persons 
other than the holder. 12 M. 422; 28 M. 627 Kef. 
(White, C. 7. ami Ayltng , 7 .) Matilda Fernan- 
dus Bai v. Allex Pinto. 16 1 0- 278 

Mir&ii Tenure. 

Si Hast Tenure — Incidents ^of— Hindu 

temple— Ekabogham— Mir asdar. 

Lands may be held on inirari tenure by the 
deity in a Hindu icmple as juristic entity wah all 
the rights and obligation* incident to that tenure. 
An ckabogam unras or tenure is the po^scasion 
of village land by one person or family without 
any co-sharer. 1 he appellation is continued in 
some instances where other parties have been 
admitted to hold portions under the original 
tenure so long as that remains una teTcd. ( Loid 
Shaw ) 1. P. SkiniVasaciiakur v. C.A. Lvalai a 
Mudaliar. 46 Mad. 665 = 

43 M. L. J. 586-18 L W 247-- 
24 lorn. L. K. 1214- 
L. R. 3 tP. Q) 311-86 C. L 3. 534= 
3L M L. T. 1 tP.C.) =-40 1 A. 237 = 

21 A L. J. 260 = 27 C. W. M. 317 = 

1122 P. C. 825. 

M trust Tenure — Alienation effective 

for the life-time — Regulation (Bom.) A Vi of 
16 2' — Hereditary Offices Act [Bom. lit oj 
1874) 

An alienation ol Vatandar's mam or Sluast 
rights in Vaian lands (which arc on the lines 
ol Gordon bcttieiucnt) whether held under 
Couit sale or private transfer, is effective only 
during the liic-iime of the Vatandar it they , 
were made alter Keg. XVI of 1527 and before 
Bombay Act ill ol 1574. 16 Bom. 13 and 
44 Bom. 2M. Kef. The High Court assumed 
that the restriction as to inalienability oid not 
apply to M trust or occupancy right* unless . 
they were shown to be a part ol the giant, j 


ln 4 thc particular case, held that there was no 
evidence that the Mtrasi rights were indepen- 
dently acquired by the original Vatandar. 
( Macleod , C. 7. and Shah , 7.J Balku nidhu 
Kcwbhar v. Yyankatesh Vaman Deshpande 

62 I.C. 942 = 23 Bom. L.R. 719. 

Miras: Icnutc — Kuan at am right — 

Chinglepui Disirict. 

There is no presumption that any land in a 
Chingleput village not in the possession of 
mirasdars is held under them and that mira- 
sciars arc entitled to the kudivaram of all 
lands, whether or* not in their possession. 
(Oldfield and Odgcrs , 77) Ellapa Naidu v. 
Boulogachary. 42 M. L J. 359 = 

(1922) M. W. N. 180=16 L W. 531 = 

1922 Mad. 97 


Mt rast - Rights of Mtrasdar— Irriga- 
tion — Government lank. 


Wiiei c a part of the source ol irrigation for 
a ryot wan village is a Government tank. 
Mirasdars who have from time immemorial 
cultivated their wet lands with ihe tank 
water, have a preferential right to irrigate 
Horn the lank, over the assignees oi waste 
land from the Government. (Wallis, C.J. and 
Se+hagnt Aiyar , J.) necrkiaky of 5tate 
EoK INDIA l. bRlRANGACHARlAR. 51 I.C. 734. 


Government and oj Mirasdais — Grant oj house 
site by Government— Mtrasdar's suit for rcco- 
tei y — Recognition oj muasi rights by the State, 


Per Wallis, t. 7.— There is no general pie- 
sumption oi Alirasdar 's ownershjp ol Kattam. 
In the absence ol evidence ol u*er, but where 
usei '■ i snovvn the presumption oi ownership 
readily arises- Bel >.c the coming ol British 
rule and especially under tnc Muhammadan 
rule occupied Nat lam wai nol generally 
recognised by Government as the private 
properly ol .Mua*dar6 and their ownership 
has not been established subsequently either 
by Goverumeut recognition or by judicial 
decisions Per Wallis, C. J. and Ayltng, J . — 
Tnc preferential right ol a mirasuar to culti- 
vate waste docs not give him any right to 
eject persons who have got Natl am from 
Government but entitled him to the site* if 
necessary. l J cr Ayltng , 7.- The rule is not 
applicable m cases in which Mirasdars have 
prior to the grant by Government already 
acquit cd a title to the particular site either by 
previous giant or prescription. Though all 
uic incidents of a Mirasi tenure may have a 
common origin in Uic status oi ihe Mirasdar, 
none oi them necessarily involves the other. 
Each requites to be separately established 
and recognition by tuc State whether express 
or implied, is an indispensable condition lor 
enrolling each. Per Kumar asuamt Sastrt , 7- — 
In Muasi villages Uic rights of Guvcrnmtnt 
over waste including K attain and Chert are 
©object to tbc rights ol the Mirasdar*. The 
nature and extent of such rights are not 
umioim throughout the Presidency but vary, 
ana the onus is ou the Mirasdars to prove that 
any specified inudcuU attach to Mirasi right* 
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io any particular district there being no pre- 
sumption that Gramanattam is the exclusive 
property of the Mirasdars. The rights of 
Mirasdars over waste are not put an end to 
by the mere fact the Government grants 
Pattas to strangers. ( Wallis^ C. Ayltng and 
Kumaraswamt Saslrt, JJ.) Seshachala Chetty 
v. Para Chinnasami. 

10 Had 410 = 10 I.C. 909 = 
32 M L J. (Sup) 1 (P. B.) 

■ - ■ ■■ — Mtrasi t inure — Chltiglcput District -Sub- 
ordinate proprietors — Swatantram — Ulkudi. 

In a rairasi tenure, produce of land is 
devided into (I) Melvaram or the Royal share, 
(2) Thuiutuvaram or landlord’s, and (3) Kudl- 
war am or the occupant’s share. The history 
of the Mirasi tenure in the Chingleput Dis- 
trict discussed. 

A Payakar whom a inirasdar introduces 
for cultivation purposes, if he permanently 
settles in the village and his descendants 
enjoy the lands as tenants for about 100 years 
becomes an Ulkudi Payakar with permanent 
rights of occupancy and acquires in a sense 
Kudlt at am rights. 

Swatantrams include Thunduvaram and 
mean a certain portion of the groas produce 
raised by Ulkudi tenants and due to the 
Mirasdar. 


The presumption in the case of an Imtndar 
is that at the time of the grant of the inam, he 
is not the owner of the Kudlvaram right 
(20 I.C. 371 and 8 I.C. 365 Dis.) 

But in the case of a Mirasdar in Chingle- 
put District to whom an inam w« granted 
long ago it cannot be said that there is a 
presumption against his owning tho Kudl- 
varam right. 

A Mirasdar owning the Kudlvaram right 
in the lands in the village is called an 
Ekabhogam Mirasdar. (Sadaslva Atyar and 
spencer % JJ.) Chinnam v. Kondam Naidu. 

23 I. C. 118 = 1 L. W. 41 = 25 M. L. J. 162. 

Mulgeni Tenure. 

1 / ulgent— Sub-tenancy— Right of land- 
lord to recover rent. 


A landlord has the right to recover the n 
on hla lands direct from the permanent it 
tenants of the original mulgeni lena 
(Maclcod, C. J. and Shall, J.) Ganapj 
NAGAPPA V. NAOABATTA SlTARAMABHATl 

08 I. 0. 8*0 = 22 Bom. L R. 1 

MulgenI— Death of tenant— Escheat 

Government or to tnulgar. 

The rights of a mulgenidar do not each* 

d y in i»’ without u. 

but revert back to the mulgar lrom whom t 

milgeni was acquired. A mulgeni is not 
a * Ao me i^ Ch ?x ri »i!. r as a permanent lease. 

sJatp Ph, “ ,ps ' JJ) THE Sec RBTary S 
State for India v. Shitarauappa. 

*2 Mad 827 = 86 M. L. J. 207=41 1 0 60B 

UMt) M. W. II. 866=26 M. t Tjfl 

^ Mulgeni lease— Trees— Right of lessee 

A Mulgeni tenants South Canara cann 
tree oxlsting at L the drte of the '/grant 


kssce can remove trees planted by him after 
the commencement of the lease, and trees 
and plants of spontaneous, ‘growth, provided 
,? c restores the ' land in status quo ante at the 
<nd of his lease. 24 U. (47 ; (F.B.) Ref. 

fencer and Kumar aswaml Sa$trt % JJ.) 

U RISK MACH arya|«/. Aothakki 31:1. 0. 12 = 

2» M L J. 314=18^ L T. 218 = 
<1913) M. W. H. 726. 
Mulgeni— Registration. 

n, e T. P. Act doei^not apply to mulgeni 
k- ises. When the defendant has been asserting 
for <0 years that| he has mulgeni^rights [to the 
land, the inference is that the defendant had 
such rights .-though there ^is no registered 
lease. (Ayling and Tyabjt . JJ.) . Raghava- 
charlc i\ Secretary of State. 

28 1. G. 589=-a9lO)!;M. W . N 2*1. 


Boabad^Mahal. 

.V oabadjands — Settlement t by Government 

—Rights of party in possession. 

The determination of thejprecise nature of: the 
right of the Government in;Noabad lands is .not 
free from difficulty. In respect of Noabad lands 
Government stands in the same position as an 
ordinary Zemindar and it may settle the ’.lands 
like an.’ordinary Zemindar with whomsoever, it 
likes. 24 I.C. S20; 24 C. W. N- 211; 17 W. R. 
376 ; 3 W. R. 312 ; 9 C. L. J. 266 ; 26 C. 792 ; 
20 C W.N. 033 iRtf/fChetterjca and Pearson , JJ.) 
Nazir Ahmed Chaudhury v. Secretary of 
State. • « 8 8 26 C. W. B. 013= 

35}G. L. 3. 580 = 1922 CaI.!3W. 
V* •« i id* Mahal — Sat u re of. 

A NoaDad Talukjis, a tenure,; the^landi being 
A /ids w Mahal land of Government. (N. R . 
that ter jec and^Ncwbould, JJ.) Ganga Das Sil 
c. Secretary of State. * 32 1.0. T52 = 

20 C W H 630. 

Soabnd L MaJial — Nature of right. 

A Noabad Mahal means a hereditary and 
transferableMitle in perpetuity subject to rent for 
all lands under cultivation. ( M coke rice and 
Ucachcroft % //,) Jogesh Chandra Roy v. Secre- 
tary or State.*** 21 1.G. 65 = 18 C W M. 931. 

Hon-traniferable Holding. 

Non-transfer able holding— Surrender— 

hhas possession . 


non-transierable occupancy holding was sold 
in execution of a money decree on the raiyat’s 
lefusal to leave possession ; the transferee and 
the raiyat divided the holding bet ween them. 
The transferee executed a conveyance for the 
portion retained, by the rai>at who executed a 
dec J; uf collusive surrender of.the whole field In 
favour of Jhe landlord while remaining in 
rcssi ssion. The landlords suit for. Khas posses 
aion. failed as the surrender being unreal and did 
not terminate the tenancy. (Chatter jee and 
Rtchtviison, JJ.) Naba Kishore Saha 
r. Dhananjoy. 88 1.0. 611=20 OWN 810. 


Fatal Tenure. 

— — — Paf/if tenure— Zemindar's possession when 


The possession of Chaukulart Chakran land, bva 
Zemindar may become.adversc to the patnidar in 
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LAKD TEHURE— Rent-free Tenure. 


a variety of ways, when the lands are settled 
by the Zemindar with tenants or when the patnidar 
after being invited to come and take the lands 
does nothing and the Zemindar thereafter makes 
other arrangements either for holding the 
lands in khas or for settling the same with 
ijaradars or the like. (C. C. Ghost and Panton , JJ.) 
SRimati Nagf.ndra Bala Choudhurasi v. 
Maharaja of BuRdwan. 

28 0 W. N. 114-1923 Cal 731 

Patni tenure— Right of —Zemindar to 

create intermediate tenure. 

A Zemindar can create an intermediate mirasi 
tenure between himself and a fatnUtar and such 
tnirasdar can recover rent from the patnidar. 
(Carnduff and Richardson , JJ.) NiLAMBAR v. 
Mohasanuddin. 67 I. C. 103 = 31 C. L. J. 77. 

Patni tenure — Durputni — Zemindar's 

rights to create an intermediate tenure 

There is nothing opposed to law or custom, to 
prevent a Zemindar to create an intermediate 
tenure between the patnidar and the Durpatnt - 
dar and a suit for rent bv such an intermediate 
tenure-holder will lie. iMitra and Caspersz % JJ.) 
Madhu Sudan r. Debendra. 66 1. C. 200 = 

31 C. L. J. 76. 


Patni and darpatnl—Dnrpatnldar and 


Zemindar. 

A Durpatnidar t to whom Khut rent assessed on 
the proportion of land revenue payable to Govern 
ment on that portion of the estate, should he paid 
by tenants holding Chakran lands under the 
Zemindar, is not a landlord of the tenants by 
payment of khut rent ; the Zemindar and not 
durpatntdar has the right to settle tenants during 
the Chakran tenancy but not after it is resumed 
by zemindar. The durpatntdar is entitled to khas 
possession as well as mesne profits. (Sharjuddln 
and Ncwhoutd , JJ.) HazaRI Lal SARKAR v. 
MAHARAJ Kumar Kshaunish Chandra Roy. 

81 I. 0. 219 = 22 0 LJ. 210. 


- —Permanent tenancy— Evidence — Char- 
acteristics. 

Long possession at uniform rent, erection of ex- 
pensive buildings without interferences, transfers 
by sale, gift, mortgage in succession, execution of 
receipts for rent, in which it is described as per- 
manent, are indications to show the permanent 
nature of the tenancy. i28 C. 738 Foil. 3 C. 696,16 
C. 223, 21 A. 490 Dist.) In the case of a per- 
manent tenancy at fixed rate no enhancement can 
be allowed. Permanent tenants cannot also be 
restrained from building or rebuilding their houses 
in the absence of a contract to the contrary. 
(Shah Din and Beadon , JJ.) Abdul Karim v. 
Allah Bakhsh. 107 P. W. R. 1912- 

17 l.C 208- 209 P. L R. 1912- 

121 P. R. 1912. 

Prajagirl Tenure. 

Prajagiri Tenure. 

Under a lease purporting to grant a prajagiri 
settlement of several thousand bighas of land, 
the grantee was required to bring the land under 
cultivation in nij jote or through tenants and a 
period of remission was fixed during which no 
rent was to be paid. Held , that the evidence of 
the conduct of the parties, surrounding circum- 
stances, and such other matters as might throw 
light on the original purpose and intention of 
the tenancy, showed that the grantee was a 
tenure holder ( Fletcher and Tcunon , JJ.) Secy, of 
State v. Gobind Prasad. 39 I. C. 931 = 

21 C. W. N. 303. 

Pujah Miras. 

•Pnja mlras— Duties appertaining to 

Per Sadastva Aiyar , J. — A Pujah mtr a s entails the 
duty of touching, bathing and adorning, etc., the 
idols in a temple, the making of offerings to the 
idols, the chanting of mantrams , etc. (Sadastva 
Aiyar and Tyabji , JJ.) Sundkrambal Ammal v. 
Yogavanagurukkal. 26 M. L. J. 313- 

(1911) M W N. 286=23 I. 0. 72- 

1 L. W. 276. 


, ~p a tnl— Transferee's rights— Completion. 

The transferee’s rights are perfected by transfer 
by the patnidar and are not contingent on pay- 
ment ot the fee and security under S. 6. (1) of the 
Patni Regulations. (15 C. 345 ; 12 C. 622 Foil. 
20 W. R. 380 Con.) The transferee may therefore 
claim the compensation money on acquisition by 
Government even though he has not registered 
his name m the books of the Zaiuindar. (Mooker- 
jee aiut IJolmwood , JJ.) Ganpur Singh Bahdup r. 
Motichand 16 C. L J. 301 = 

171.0. 171 = 18 0. W. H 103. 


Permanent Tenancy. 

•Permanent Tenancy — Itmam — Taluq— 
Whether hereditary. 

The word Itmam in the permanenty settled 
parts of Chittagong imports permanent, neritab e 
and transferable tenure. A Taluq is heritable 
and permanent. The fact that rent receipts are 
granted Marfatdari in the name of the original 
grantee does not necessarily show that the tenore 
is not transferable. ( Richardson and Huda, JJ.) 
Tooeshchandra Roy v. MakbulAli. 

17 Cal. 979=601. 0 184- 
26 0, W. 867. 


Rafa Tanikdare. 

Rafa Tanikdars— Occupancy rights— 

hurdah . 

In the Kurdah Estate, and in Zemindaries 
hich at one time formed part of that Estate, 
a fa Tanikdars are occupancy Raiyats and not 
nure holders. (Coutti and Das,JJ.J Harayan 
ATNAIK RaGUNATH PATNAIK. 

57 l.C. 228=5 Pat LJ. 873. 
Rent-free Tenure 

Rent-free tenure— Long possession without 

tying rent. 

From the evidence of long and uninterrupted 
issession without paying rent, the Court may 
resume the land to be granted rent-free, though 
jssibly not revenue-free. There can be a rent- 
es grant of a permanently settled land and such 
grant is binding on the grantor’s heirs and 
lccessors. In strictness ‘Lakhiraj’indicates a freo- 
om from liability to pay revenue but is often used 
losely to Indicate exemption from liability to 
ay rent. ( Jenkins , C. J. and Hooker jee, J.) 
1E3HWAR BHAGAT V. SHBO P ras ±D ^AL. 

18 0JJ. 168-ai La 418*18 G.WJi. *13. 
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— Rent free (enure — Dohli tenure. 


Dohli tenure is a peculiar kind of tenure to be 
found in south-eastern districts of the Punjab. 

It is a rent-free grant of a plot of land bv the 
village community for the benefit of a religious 
institution. So long as the purpose for which , 
the grant is made is carried out it cannot be ] 
resumed, but if the holder fails to carry out the 
duties of his office the propriet >rs can eject him j 
and substitute some one else. Such tenure can- j 
not be alienated by sale or mortgage Such an 
alienation bv Ihe dohlidar is absolutely void. 
[ShadilaL C.J. and Harrison . J .) SfwagnaS v. 
Udeoib. 2 L. 213 = 1822 Lah 126. 

Rent-free tenure— Creation of. 

A rent-free tenure is created when the pro 
prietor of a land ereates rights by which one 
person can hold it free of rent while the other 
is liable for the revenue and where such rights 
are ereated, the law as to rent-free grants ap- 
plies. The law as to resumption as to rent-free 
tenures overrules, in view of Government inter- 
ests contracts otherwise valid. In considering 
their effect considerations other than those 
applying to ordinary transactions mast be Uken 
into consideration. (Batllie t S. .1 f. a fid Tweedy , 
J.M.) Ghulam Sarvar v. Muhammad Amr*k 
Am Khan. 25 1.0. 394 =» 1 0 L J. 325. 

Ryotwari Tenure 

■ ■ - Ryotwari tenure — Pattadar — Tenants 

under— Claim of permanent occupancy— Onus 

If in a case of ryotwari land. the under-tenants, 
under a Government fattadar t claim a perma- 
nent right of occupancy in the land the burden 
of proving their right is on the tenants. A 
permanent tenancy may owe its origin to a 
custom, contract or title. Where the under- 
tenants of a pattadar had been in possession from 
time immemorial digging wells and making 
expensive Improvements and selling the wells 
with or without the lands and enjoying the 
properties hereditarily. Held that they had 
proved a permanent right of occupancy. (Sir 
Lawrence Jenkins.) Sethurathnam AiyaR t\ 
Venkatachella Goundbn. 43 Mad. 567 = 
47 LA. 76 = 18 A L,J. 707 = 961. C 117 = 
22 Bom. L.R. 578 = (1920) M.W.N. 61 = 
27 M.L.T. 102=11 L.W. 399=38 M.L.J. 476 (P.C ). 

[On appeal from 24 M.L.J. 571=18 M.L.T. 450= 

20 I C. 374=(1913) M.W.N. 434.] 


Ryolwati— Occupancy right— Presump- 

tion against— Vernacular descriptions of tenure— 
Contract executed by predecessors of tenants 
negativing claim of occupancy— Onus. 

There is no special rule as to burden of proof 
applicable to Tanjorc temples on account either 
of their location or their management by the 
Collector up to I860, or on account of anything 
except the agreements between the Collector 
and the ryots about 1830. 31 M.L.J. 234 Expl. 
The fact that landholders had a tendency to get 
inserted in Pattas and muchlltkas terms negativ- 
ing .the existence of occupancy rights Is not 
itself sufficient to justify a Court in refusing to 
consider on the merits and with reference to the 
burden of proof such terms in pattas and much!- 
Ukas of a date prior to the decision in 6 M.H.C.R, 
16fc. There is a presumption against occupancy 


LAND TENURE— Ryotwari Tenure. 

rights in a tenant of a ryotwari paitadar. 
Vernacular descriptions of tenures in Madras 
Pr« >irieney are elastic and their definitions^deri- 
ved from Wilson's Glossary, or other works 
of reference must be accepted with cau- 
tion corresponding at most to their normal 
meanings and subject in each patticular case to 
revision in the light of its circumstances. {Old- 
field and Phillips, JJ.) Ambalavana Pakdara 
SANNADHf V. I’lCHUCUTTI OOAY*W. 

(1920) M.W.N. 163 = 53 I.C. 308=10 L.W. 523. 

[Also (1920) M.W.N. 532=12 L.W. 191.] 
•••Ryotwari — Occupancy right — Pattadar 
—Long enjoy w :it and low and un-varytng 
retd — Transfer of holdings by tenant— Effect of. 

In the case ol lands held under the ryotwari 
settlements the presumption is that the ryotwari 
pattadar is the owner of the land and the burden 
»6 on hit tenants claiming a permanent right of 
occupancy to prove it. Merc length of enjoy- 
ment in the capacity of tenants or parukudies 
irrespective of their circumstances does not raise 
a presumption of occupancy right. The inferen- 
ce as to occupancy right depends on a considera- 
tion of the whole circumstances of the case and 
among these circumstances are the continuance 
of the lands in the same hands at low and unvary- 
ing rents and the recognition by Ihe landlord 
of the tenant’s rights to transfer the holding. 
The history of the ryotwari settlement comi- 
dered. 1918 M.W.N, 219 Diss : 24 M L.J, 571 ; 
21 M.L.J. 845 Exp). 34 M.L.J. 234 : 33 M.L.J. 854 
Reb ( Wallis , C.J. and Seshagiri Alvar, J.) 
PoNNlAH NaNDAN V. DeIVANAI AMMAT„ 

36 M.L.J. 463=52 l.C. 247=9 L.W. 453= 

20 M.L.T. 311. 


•Ryotwari— Mirasi village— Water supply 

—Pi inferential right of Mirasidais. 

Mirasdars who own wet lands from time 
immemorial have a preferential right to the 
supply of water from a Government tank in a 
village to the assignees of waste lands from 
Government who have since brought them 
under cultivation. [Wallis? CJ. and Seshagiri 
Aiyar , J.) The Secretary of State for 
India v. SrirangachariaR. 51 1C. 784. 

Ryotwari - Permanent tenancy— Onus of 

Proof. 

The onus of proving a permanent tenancy 
under a ryotwari pattadar is on the tenant 
setting up such right. Where tie ryot is a 
temple the trustees of which could not create a 
permanent lease of the Umple lands, the pre- 
sumption againit the acquisition of occupancy 
rights by the raiyats is greater. Mere description 
by the tenants as kudikanaidar$ % Ulavadaikani 
mirasdar s in the village could not confer occu- 
pancy rights on them. Nor docs the fact that 
the tenants have made transfers of the holdings 
without objection or demur by the trustees confer 
a permanent occupancy right by estoppel. 
(Wallis, C.J. and Sadasiva Aiyar J.) Muna 
Muhammad v. Mutthu Alagappa Chbttiar. 

23 M.L.T. 161=44 L0. 894=84 M.L.J. 234= 

7 L.W. 380. 

Ryotwari— Pattadar— Rights of. 

Rights of a pattadar holding lind upon ryot* 

warijenure under the Government are different 
from j those of fc an occupancy, tenant under a 
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landholder of an estate. So it cannot be main- 
tained that the occupant «*f land under the 
former can by means of such occupation acquire 
by prescription a title under the latter. (Sada- 
siva Aiyar and Spencer , JJ .) Narayani Ammal 
v. Secretary op State. 41 I.C. 167. 

— Ryotwari— Occupancy right. 

The right of an occupancy right as overriding 
the proprietor s right to cultivate his own lands 
is of a special character and as such it is one 
which the party seeking to derog.de is bound to 
es'abliBh. 

When the defendants have been accepting 
leases from the plaintiff in respect of the suit 
lands and when the crops were attached, they 
failed to bring a suit to establish their right when 
their claim petition was rejected, the defendants 
have failed to make out their occupancy right. 
(Scshagiri Aiyar and Napier, JJ.) AnaNTHA 
PADVATTA PlLLAl V. GopaLKRISHNA AIYAR. 

28 I.C. •16=i 1913) M.W.N. 277. 

—Rvotwati — Petition to Government to 

remit assessment on land used for cattle shed — 
Grant of remission- Land not excluded from 
patta— Effect. 

Where plaintiffs petitioned Government to 
allow them to U6e a portion of their own land as a 
cattle shed and a farm house free from rent and 
the Government allowed the remission but in the 
next pattah the portion of the land in question 
was included though the assessment thereof 
was deducted from the total amount of rent. 
Held, that the plaintiffs did not give up their 
interest in the land and place it at the disposal of 
the Government absolutely. (Ayling and Han - 
nay, JJ.) Secretary of State r. Mikkflinkni 
Cinna Venkata. 26 I.C. 961. 

- Ryotwari — Da\n by Government — Right 

to sue. 

A plaintiff, whose land is prevented from 
getting water bv a dam erected by Government, 
can sue in a Civil Court to protect his right. 
(Ayling and Hannay ; JJ.) Sivasialam Aiyar v. 
Kamakrishna Aiyar. 26 I.C. 18= 

(1914) M.W.N 788. 

Ryotwari— Tree patta— Land pJtla— 

Cancellation ol tree fatta-Effect of-Rtght of 
pattadar of land to trees . 

Plaintiff held a fatta of trees on suit land for 
20 years and defendant held patta for land. The 
former patta was cancelled and defendant 
interfered with plaintiff's enjoyment of trees. 
In plaintiff's suit for recovery of trees it was held 
that the cancellation of the tree Patta did not 
vest ownership of them in the defendant and 
plaintiff had a preferential claim (Benson and 
Sundara Aiyar , JJ.) Sencoda GoundEN v. 
VaRadappan. 38 Mad 148 = 13 1.0. 39= 

10 M L.T 488=(1«11) 2 M W *. 532= 

22 M.LJ. 201. 

Bavarara. 

Savar am — Nature of. 

Per Sundara Aiyar , J.-Savaram does not 
necessarilv import absence of kudivaram in the 
cultivating rvot. It was compensation granted 
to the Zamindar or Revenue Officer by the 
Mahomedan Government. In some caic* land 


! LIND TEHORE— Service Tenure. * 

exempt from payment of rent was granted. But if 
it was unavailable, the revenue of a portion of the 
lands for the assessment of which he was res- 
ponsible was granted. Per Sadasiva Aiyar , /. — 
In consequence of certain lands being savaram 
the Courts may ( but not mnst) presume that both 
Melvaram and Kudivaram belong to the Zamin- 
dar. ( Sundara Aiyar and Sadasiva Aiyar , JJ.) 
Mulpura Lakshmayya v Varadaraja Appa- 
row. 36 Mad 168 = 17 I.C. 333= 

23 M.LJ. 624=(1912) M W N. 1193 = 

12 M L.T. 561. 

Service Tenure. 

Setvice Tenure— Police service— Abolition, 

Police service tenures were abolished by the 
Government of Madras in 1816. In the present 
casc.it was held that it was not proved that the 
palayam had in fact been held on such a tenure. 
(Sir John Edge.) Malayandi Appayasami NaikeR 
v . Milnapore Zemindari Co. 

44 Mad 979 = 48 ].&. 100= 
40 ML. J. 337-34 CL J 6 = 26 CW *. 106 = 

29 M L.T. 383-14 L.W. 49 = 
60 I.C. 933-il921 M.W.N. 352 (P.C ) 
[On appeal from 47 I.C. 733 = 41 Mad. 746.] 

Service tenure — Chaukidari Chakran 

lands — Resumption by Government. 

Where chaukidari chakran lands situate in a 
Zemindari and included in the malguzari lands 
arc resumed by Government the title of the 
Zemindar is not affected; but Tannadhari lands 
are Lakhiraj (rent-free) and resumption by 
Government puts «n end to title of Zemindar. 

I Lord Parker). Ranjit Singh v. Kali Dasi 
Debi 44 Cal. 841 = 

21CWN 609-32 ML J. 889-15 ALJ. 390- 
25 CL J 499 = 19 Bom LR 462 = 

(1917) M.W.N. 459 = 6 L W. 101 = 2 Pat. L.W 1 = 

22 M L.T. 489-40 I C. 981 = 
44 I A. 117 (P C.) 

Setvice tenure — Chaukidari chakran 

lands— Origin of tenure —Resumption— Rights of 
Zemindar or Government. 

The nature of a grant of choukidari is not 
altered though some of the appointments of 
chnukidats are made with the approval of Govern- 
ment officers. Under Bengal Regulation I of 
17^3, S 4 and VIII ol 17*3, S. 41, the option of 
resumption was reserved in the lands appro- 
priated by Zemindar with Government’s per- 

mission for remunerating choukidars for services 
though such lands were not considered in he 
assessment of revenue being included in the 
mahal and annexed to malguzari lands. 

(Hr Ameer Ali ) SECRETARY OP State v. Kirti- 
B*s Bhupati.Harichandan Maiiapatra. 

42 Cal 710=42 l.A 30 = 
26 I C. 676 = 19 O W N. 06- 
2 L.W. 11 = 17 M .L.T. 1 = 21 C L J 31- 
17 Bom. L R. 32 = 28 M L J. 457 iP G) 

Service tenure— Alienability— Cessation of 

service. 

If the service cannot be enforced, the service 
tenure loses its character as a service tenure the 
common law better of inalienability is removed 
. and the land can consequently tbe alienated. 
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LUD TENURE — Beryioe Tenure, 

(Jenkins, C.J., Mooherjee , Harrington, JJ.) 
Bhagwat Buksh Ros r. 5 heo Pbrshad Sahu. 

18 C.LJ. 277-21 I.C. 431== 
16C.W.M 297. 

Scniu Tenure — Grantor if can fut an 

end to. 

A grant subject to a burden cf service ol 
patvvari cannot be put an end to by the grantor 
whether the services of the holder of the grant 
are required or not. 13 B. L. R. 124 Kel. 
[Mookcrjcc and Bcaehcroji, JJ.) Moil a dew LaL r 
Kalanand Singh. 20 LC. 69=19 C.L.J. 2*1 


Seivice tenure— Karamkari and A dim- 
ay av an a tenures— Inalienability and jor/etl ability 
—Custom— Forfeiture— Waiver, evidence of. 

Karamkari and Adiuiayavaua tenures are not 
inalienable by custom iu Suuth Malabar ana the 
Jenmi is not entitled to ioricit them on aliena- 
tion. The burden is on the landlord to prove the 
custom of inalienability and forieuabilrty of suen 
tenures. Evidence relating to Pravaitmanubha- 
vam grants which arc graui6 for the perlormance 
of future services is inadmissible in considering 
the question of the existence or otherwise of the 
custom of inalienability and torfcitability as the 
resumption of Pravarthianubhavam grants arises 
unoer the general law itself and not from any 
special custom. A right of holding on aiieualion 
and even inalienability 0 f it cannot be interred 
from the mere cxisteuce of a right of escheat in 
the landlord on failure of the grantee's heirs. 
Where resumability does not follow inalien- 
ability the right of resumption and re-entry o* 
alienation must be expressly given. l>, i,„a Jacie 
alienation of a portion ot a noldiug will offend 
against the rule of inalienability if there is one 
and unless it can be shown that under the very 
custom which imposes toe rule of inalienability 
the rule docs noi apply to partial alicnauons. A 
partial alicnatiou will be suihcient to work a 
forfeiture. Ignorance on the part ot the alienee ol 

the inalienability and 
forfeitabifity of such a tenure cannot raise any 
estoppel against the landlord il he was in no way 
rcspons.ble .or such ig.iou.nce; nor can the Sg 

C r laa , dl ° ri1 d ‘° 1,01 exetu * “w right ot cn- 

Uoni S / x° r e,lU,e ? ‘ hc CasC 01 Previous aliena- 
tions. {Ayltng and hi is n nan, JJ i ZamoRin ok 

CaUCUT 0. UnIKAT KaKMaVAK SaLuUSS" 

16L.W. 164 = 1922 Mad. 290. 

Se ' V,Ce teuur ‘- Al “"«t>i‘ity - Resump- 

‘ir •» s-i: 

sss., K shSfV“““ ,s ‘‘“ ; ' r “- 

Unie*t ksns. 4AMuWi< ok Calicut v 
ikat Kaknavan bAMU Naik. 36 M.LJ, 27A^ 

8BL0.3 W =»lKx.£?. 

*"“■ Str v,ce t,,Mr e — Resumption. 

T- f wben Uie *-«• 


LAND TENURE— Service Tenure. 

unable to perform. The attendance on cere- 
monial and indefinite occasions is not a condition 
ot the holding and non-performance does not 
tesult in lonciture. (Santera* Nair and Old - 
fields JJ.\ Maharaja of Jkypore v . Kukiuni 
Pattamhadevi. 3 L.W. 183-11 LC. 355- 

(1918) M.W.M. 345- 
L Affirmed by the Privy Council on appeal - 

80 LC. 031-42 Mad. 88f.j 

- Service tenure — Pal ay am — Alienability 
— Liability for debts of holder— Enfranchisement 
-Omission to issue sanad under Regulation XXV 
of 18U2. • 6 

Lands held on service tenure arc inalienable 
beyond the Ufe-iirae ol the holder. 11 in an 
estate is freed fiom its connection with its public 
office ana me services arc abolished, it is subject 
to cue same incidents of ownership and devolu- 
tion ordinary property. 7 Mad. 85: 14 M L.I 
184 and y bum. 138 Kef. Where lands held on 
service tenure* nave been alienated, the sub- 
sequent emranchiseoient of the lands from 
service will not validate the alienation so as to 
give an absolute interest to the alienee. 34 M.L.J. 
U and 24 Bom. 656 Kel. An unsettled palayam 
held originally on condition oi rendering 
military and police services, ceases to be 
inalienable on the abolition of such services 
by the British Government in .spue of the 
omission k ol the Government to issue 
unacr ncguUUon XXV ot 18u* finally settling the 
peishcush payable by the holder of the estate. 
11. A. 2B3 and I l.A. 266 Kcl. (Wallis, C.J. and 
bptnur.J.) lut Midnapork Zamindari Co., 
Lid. v. Malayandi Appaswamy Naicxrr. 

41 Mad. 149-84 MJUJ. m- 

— 47LC. 733-24 M.L.T. 1 = 8L.*.M2. 

L Alarmed on appaal by (ha Briny Council • 

40 M.LJ. B37. j 

"lute— forfeiture. tenu,e '~ Anubh ^-Dcmal of 

The tenant holding Unda ouAnubhavam tenure 
Uocg not lurlcit tliem except by denial ot till* 
made ctirealy to the landlord, (Sadova ^lya' 

KntJ .** a *V At>U ’> JJ > S ANtUKAN NA1K 0. 
EocBAPPU AlBNON. 2, La 

. 7*"™*. tenure — Burakudi service — 
incidents oj— Notice to quit—Tjp. Act $ 111 

in Uie case ot purakuch service it is the refuaal 
or neglect to pertorm auch aervtcc that dcicr- 
mrncs the tenancy ana the tenant* render them. 

s C m 1 1 * 10 bc ev,ct « a without nouco to quit 
. in, i.k. Act, has no application to the 

^ Aylln Z au<i ryabjt t JJ . j Ramaswami 
Chktiiak v. Rattan Amraiagaram. 

48 LC. »i». 

Z^, 6 lenur ‘~ DI '*"idU* lnam-R- 

An lium granted by a Zamindar to a aorvant 
for pcrtorming personal service* u resumablc 
when itic services arc dispensed wdo. So tong 

n n. V3UlS 00 001 Commu —y default m pay* 
ment of ren and arc willing to reuacr uie 
tcivicea supuUtcu lor, they cauuoi be cieaoa, 
[Ayang and 2 yabjt % JJ . j Karokauaya Anamqa 
BHBBUA V. bAfiW PKAUALaDUA Blk^OVl RaxNO 

1 ««UUL Wii-ai baSS 

m* M.11U. 118, 
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LAND TENURE— Tenancy. 

Tenancy. 

— Tenancy— Nature — Bengal Tenancy Act 

(Vlll of 1885). 

A tenancy is not a cultivation of a tenure 
created for purposes other than agriculture. The 
annual payment of rent is not conclusive pi oof 
of the tenancy being annual ( Moekeijce , A. C. J. 
and Fletcher , J.) Oayan'ath v. anukul Chandka. 

58 I.C. 835 = 82 C.LJ. 6. 

. Tenancy — Principle oj construction. 

Where the lessee was to hold land either in 
kbas or by letting it out to tenants and the 
tenancy was a temporary one, he was a tenure 
holder and not a raiyat. The conduct of parties 
may be looked into when the grant is ambiguous 
and not otherwise. Though the tenancy is 
described as a jote strangers may show that its 
real character is that of a tenure (Mookeijee and 
Teunon , JJ.) Pramotha Nath Kumar v. 
Nilmoni Kumak. 10 l.C. 431 = 

14 C.LJ. 38 = 15 C.W.N. 902. 

Zamindari. 

_ .nm-Zeniindari— Rights of Zemindar. 

1 he Zemindar is entitled to all lands within 
the Zeimndari limit6 and chowkidari chakran 
lands included in inalguzari lands though origi- 
nally excluded in calculating assessment belong 
to the Zemindar on resumption. [Lord Parker .) 
Rasj it Singh v. Kali Dasi Demi. 

44 Cal. 841 = 
21 C.W.N. 609 = 32 M.LJ. 565= 
40 LC. 081 = 15 A.LJ. 390=23 C.L-J. 499 = 
19 Bom. L.R. 462= 1017 M.W.N. 459 = 
6 L.W. 101 = 2 PatL.W. 1 = 
22 M.L.T. 439=44 LA. 117 (P.C.,. 


LAND TENURE— Miscellaneous. 

inent of tribute to the paramount power. These 
were abolished by the Government proclamation 
datcu 1st December, l«ul, and thereafter any 
character of inalienability attached to the 
palayams ceased. Where in British India they 
?.e held on military tenure, there is good reason 
for holding that the successive tenants canuot 
dispose ol the coif us of the property. (Sir John 
Edge. | Malayans Appasami Naiker v. Midna. 

POKE ZLMINDARI Go. 

44 Mad. 575 = 48 LA. 100= 
(1021) M.W.N. 352 = 40 M.LJ. 537= 
29 M.L.T. 383 = 14 L.W. 49= 
60 1. C 953 = 34 C.LJ. 6 = 26 C.W.N. 108 (P.C.) 
[On appeal from 47 1. C. 733 = 41 Mad. 749.] 
Arazis. 

Arazi lands are held on a distinct tenure from 
that of the inauza or inahal and their ownership 
conveys no title to any right or nucrcbt in other 
parts of the mauzas or mahals. (Rafiq and 
Lindsay % JJ.) Surwan Prasad Tewari v. 
Basdeo Narain Singh. 

45 A. 237=21 A.LJ. 65= 
L.R. 4 A. 57 = 1923 All. 129. 

Chukni Tenure. 

The term “ Chukni" is used with regard to a 
parli'.ular .*ort of tenancy m Mjmcnsingh and its 
inciden s arc governed by custom. [Wulmsley 
and Ghose , JJ. ) Bhajan Sheikh v. Balai 
Sakkak. 10M Cal. 875. 

Enhancement of rent. 

In this country, every tenure whether perma- 
nent or otherwise is subject to the incident of 
enhancibility of rent. [Suhrawardy and Cuming , 

JJ.) Yakub ali Choudhuki v. Raja Kumar 

Datta. 65 LC. 827. 


— Zctmndat i — Right oj Zemindar. 

A Zemindar has a right to the lull enjoyment 
of lands within the ambit of the Zemindari. If 
the Government claims to resume service lands 
(i.e.) chowkidari chakran lands in the Zemindaii 
the onus of proving express reservation lies on 
Government. (Lord Parker .) Kamchandra 
Bhanj Deo v. Secretary of State. 

43 Cal. 1104 = 20 M.L.T. 235= 
20 C.W.N. 1245 = 11016, 2 M.W.N. 175- 
37 LC. 223 = 4 L.W. 251 = 14 A.LJ. 1000 = 
18 Bom. L.R. 838=24 C.LJ. 296 = 
31 M.LJ. 745-43 LA. 172 tP.C.) 

^ Zemindar's right— To create an inter- 

mediate tenure. 


A Zemindar is competent to create an inter- 
mediate tenure between himself and hisjtenant 
who will then be liable for rent to such an 
intermediate tenuie-holdcr. But such a right 
however is not derogatory to the positiou or 
affect the right of the first tenant. [Mookerjec and 
Buckland , JJ .) Johak mull v. Uhupknuka 


MisoellaneouB. 

_ Military tenure— Mature oj — Palayatns iti 

South India. 

In the south of Madras, many palayams were 
held on military service and subject to the pay- 


• Be lagan — Behar. 

The term when used by settlement officcis in 
Behar mean*, a rent free tenure. The term 
means 1 not paying agricultural rent’ and does not 
imply anything as to liability to pay reut 
(Jenkins, C. J. and Mookerjec , J.) Kksh\va r 
Bhagat v. Sheo PRosad Lal. 21 LC. 419- 

18 C.LJ. 168 = 18 C.W.N. 918. 


- Forcible dispossession. 


Forcible dispossession of an estate docs not 
tied the tenant's rights who subsequently enters. 
\ankaron San and OlJjuld , JJ.) Maharaja of 
sypork v. Kukmini Pattema Devi. 

2 L.W. 483=201.0.368= 
(19 18) M.W.N. 346. 
, Affirmed on. appeal = 60 LC. 831 = 
42 Mad. 589 (PX.).] 

- Palttdar — Relinquishment — Sale by 


or t gage from Pattadar. 

A decree obtained by a mortgagee, from the 
ittadar subsequent to the relinquishment by the 
i ttadar and grant of the patta to a third person 
;>es not affect the tights of such third person 
ho claims under a title granted by the Govern- 
ed even though the mortgagee has purchased 
tc land himself and obtained a paita . (Sundara 
tyat and Sadastva Aiyar t JJ ) 

EBRANNA GOWNDEN V. DBVAMM-J r B Q U A * 

—• ia "“jasiwiSi 
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IAND TENUEE — Miscellaneous. 


Grant by Zemindar having no Kudiva- 

(1 r> re . rv* ■ . a . 


ram rights— Effect— Rights of inamdar to eject a 
tenant. 

A grant by a Zemindar having no kudivaram 
rights cannot operate as grant of an inaro. 
An inamdar. to establish his right to eject 
tenant, must show that he had the kudtv arum 
right which can be proved only by showing that 
he let in the tenants at the begioniog oi their occu- 
pation. (Sadasiva Aiyar and Napier, JJ.) Par- 
VATANENl VENKATARAMIAH V. PARVATANENI 
NARAYULU. 17 1. C. 246 : 12 M. L T. 313. 


• Berar — Khatedar — Rights of alienation . 


At the time of the first settlement in Berar, vil- 
lages obtained on full survey assessment fields 
used for grazing cattle. One among them called 
khatedar was responsible for the whole assess- 
ment and the property was entered in his name 
though it belonged to the villagers as a body. 
The assessment was collected among them and 
through him paid to tbe Government. An aliena- 
tion irom such a khatedar who is aware of the 
real nature of the title gets nothing at all. [Pri- 
dcaux , A. J. C.) Latip v. PandHaRI. 

• 1923 Nag. 214. 

Oudh — Bisioi— Paramsana—What arc 

— Extinction of right to redeem - Effect. 

Bisxci is a kind of under-proprietary tenure 
arising out of a special class of mortgage by the 
proprietor to a cultivator of tbe latter's bolding 
for a sum of money paid as consideration. A low 
rent representing the difference between the 
full reot and the interest or the money is reserv- 
ed to the mortgagor. This is known as param - 
sana. The extinction of the right of redemption 
°f * mortgage of this kind does not destroy the 
right of the mortgagor or bis successor to claim 
the paramsana as rent. (Kanhaiya Lai, J.C.) 
bAT Deo v. Jai Nath. 9 o. L. J. i4i 

4 U. P. L. E. (0. C.J43 : 
1922 Oudh 75. 

—Tenure in Oudh-Lord Canning's Pro- 
clamation — Outram's Proclamation — Queen's 
Proclamation — Interpretation . 

The effect of Lord Canning’s Proclamation 
was to divest all the landed property and house 

y - the proprietors in Oudh and to 
vest u in the British Government. Neither 
the Parwana issued by Outram o n 25 — 3— 1858 
nor the Queen’s Proclamation can be taken to 

undBr°l P ^ , r d , ,O . ,CS ‘ 0r l the proport y confiscated 

Mrlv whirh k ! 3 Pr0C,ama, i°n. The pro- 
,, i ch 0 b y caseation has become the pro- 

1 1 ? s E, s ;r b ' -ss. 

< Ll “ Itat, °n Act. The Government 
J C 'an? IV? ° l u* customar y rigbis. [Lmdsuy, 
Statk / J ?' Ha t ? n ' A J - c > Secretary op 

bTATK V. MUHAMAD QASIM. 

8 0. L. J. 160: 24 0. C. 77 ; 61 I. C. 871 : 

3 U. P. L. B. (J. C.J 19. 


LEADING QUESTIONS. 

Government. Outram’s Proclamation cannot be 
taken to have any operation inconsistent with that 
of Lord Canning. No rights of occupation which 
were possessed by any one prior to 15—3—1868 
can now be put forward to establish a title 
by adverse possession against the British 
Government. All who now claim title to lands in 
Oudh must claim through Government or prove 
sixty years’ adverse possession counting from 
the date of Canning’s Proclamation. Settle- 
ment decrees passed under the First Regu- 
lar Settlement conferred no new title upon 
Government. They were based on a recog- 
niiion of title which bad accrued to the 
Government under Canning’s Proclamation. 
tield s on a construction of the Financial Com- 
missioner s letter dated 7— 8— 1868 that it declared 
that tbe land occupied by houses in the city of 
Lucknow was the property of the owner of the 
houses, that the declaration extended to all 
areas within the city including the abadi 
areas ot Baraulia Qutubpur Khalispur and 
Iradatnagar, that the Financial Commissioner 
had power to make sich declaration and that 
even if he had not. it was supplied subsequently 
by implication, so as io [constitute it a ratifica- 
tion of the Financial Commissioner’s Act. Unoc- 
cupied lands were, in the settlement, treated as 
Naiul and that the Financial Commissioner's 
letter does not purport to transfer any title in 
such lands. But it is not correct to say that land 
upoa which the rums of a house are standing is 
t i n0 r CC “P | * d - {Lindsay, J, C. and Kanhaiya Lai. 
a. j. (,.) Barati v. Sbcretary of State 

24 0. C. 33 : 8 0. L. J. 233 : 61 I. C. 731 • 

3 U. P. L. R. (J. C.) 35. 

7~‘.' Oudh— Under-proprietary rights— Dis- 
unciion'from proprietary rights. 

Under-proprietary rights are distinct from pro- 

^ l f.f r L r,gh,S ' ^ hey do nof form P ar ‘ and parcel 
of talukdan right. An under-proprietor has com- 
plete ownership over his land subject only to the 
payment to certain cases oi rent or malikana to 

Inn n «° r P r ?P ,ietor and his estate is alienable 
and transferable ; but he cannot, and unlike the 
proprietor. engage directly with the Government 

he nrnnr e 7 0lIC ^ TOUSt p3y his a ««sment to 
the propnetor. [Stuart, J. C. and Kanhaiya Lai , 

C lv SuRAJ Bikram Singh v. Chandrabhan 

5>,NGH - 17 I. C. 334. 


Proprietors ia Oudh and to v«t it’in uj £ithh 

C D— VOL. Ill 109 


T,“ 7 V» auih °™e<i settlement- Parti laud. 

, a.’ - h ' der o{ a settlement made by an un- 
authorised Zemindar can either derive title there- 
from nor resist the rightful owners who are in 
possesion according to Survey Record of Rights 

,and £ollows tiUe. (/L/fl 
Prajud and Adamt. JJ.) KunaN Das y. GuLam 

AU ‘ « I- C. 323 ; I Pat. I. T. iM. 

LAW AMD EQUITY. 

See ()) Equity. 

(2) Practice. 

LAW REP0BTS. 

See Practice— Precedents. 

LEADING QUESTI0N8. 

See Evidence Act, Ss. 141—143 
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LEASE. 

Sec also (1) Landlord and Tenant. 

(2i T. P. Act, Ss. 106 — 117. 

Agricultural. 

Assignment. 

Construction. 

Covenant. 

Heritabihty. 

Holding over. 

Ktbulivat. 

Mokurrari. 

Permanency. 

Phalphul. 

Shab&it. 

Sub soil rights. 

Under-oroprietary Tenure. 

Zur-i peshgi. 

Agricultural. 

— Agricultural— Oral lease. 

The lcttmg out of agricultural land need not be 
a document only; ii may be by oral agreement or 
even hy conduct of parties. (Suhrawardy and 
Cuming , 77.) Alam Mulla v. SUkendra Kumar. 

1923 Cal. 432. 

Assignment. 

Assignment— Option to the lessee to pur- 
chase the land leased . whether enures to the 
assignee— By conduct . 

On an assignment of the lease, the option of 
the lessee to purchase the leased property enures 
to the assignee. [Kajiji . 7.) Ladhabai v. Sir 
Jamsetji Jijbebhay. 42 Bom. 103: 42 I. C. 882 : 

19 Bom. L. B, 813. 

Assignment— Suit for rent after— Katla- 

honam— Right to set off. 

After the execution of a lease deed, the lessee 
gave a certain sum as Kattakonam to the lessor. 
The interest due from the lessor was to be de 
ducted Irom the rent due every year and the prin- 
cipal of the Kattakonam was repayable when the 
lease irom year to year terminated. After the 
lease, tne lessor assigned his reversion to a third 
part/. The lessor then filed a suit for rent Held , 
(1) P'at the lessee couid not set off the Kattakonam 
against plaintiff s claim ; (2; that the tenant could 
proceed for his Kattakonam against either the 
assignor or the assignee ; and (3) that the right to 
enforce the Kattakonam did not accrue due. on 
the date of the a sigufflcni but on the termination 
of the tenancy unless a special contract to the 
contrary exists. [Sundara Atyar and Sadasiva 
Aiyar. Jf.) Vekra ayas v. Pakakal Gopal 
Menon. 17 I. C. 623. 

Assignment— Liability of assignee. 

No action lies against ao assignee except for 
breaches .if covenant occurring while he is as- 
signee. [Das and Adamt % JJ) BhupendRa Nath 
Bose v. Mir Prasad Singh. 2 Pat. L. T. 175: 

60 I. C 297: 1921 Pat. 74 : 
3 U. P. L. B. (Pat.) 3. 

Construction. 

Construction. 

Held , on a construction of the Kabuliyat that it 
did not confer rights of occupancy on the lessees 
or vest in them a new term of years after the ex- 


LEA8E— Construction. 

piry of that mentioned therein but merely gave a 
right of renewal. ( Lord Dunedin.) Midnapur 
ZEMINDAR! Co., LTD. V. NARAYAN ROY. 

48 CaL 460: 48 I. A. 49: 14 L. W. 265: 

1922 P. C. 241 (P. C.). 

Construction — Security — Stipulation to 

furnish in a fortnight — Waiver • 

Under a lease the lessees were to give security 
within 15 days. The security bond was executed 
after the expiry of the 15th day and then the 
lessors made over possession to the lessees. Held . 
that the surety was liable to perform the obliga- 
tion he entered into, under the document as the 
time clause was solely for the benefit of the les- 
sors. ( Mcars , C. 7. and Banerji , 7.) KifaYATUL- 
lah Khan v. Ski Raghunathji. 

18 A. L. J. 105 : 55 I. C. 230 : 

2 TJ. P. L B. (All.) 63. 

Construction — Lease for "Season* — Hill 

station — Period. 

In the absence of evidence to the contrary, a 
lcas 2 of a house at Mussoorie for the ‘season 1 
continues to the end of the year. ( Richards , C, 
J. and Barter ji % J.) Old v. Shail. 

29 I. C. 437 : 13 A. L. J. 647. 

- Construction — drove — Planting of— 
Condition not rendered impossible— Transfer of. 

A land was granted to defendant for the purpose 
of planting a grove and it was provided that the 
transferee might plant trees on the land and cut 
them at his pleasure, that if any revenue was 
assessed on the land the defendant was to pay it. 
If he wished to sell it the plaintiff was to have a 
right of pre-emption. Held, that the document 
created an interest in the land in favour of (be 
delendant and that the right granted could not 
be revoked at the will of the grantor. No time 
having been fixed for planting a grove, the con- 
dition could not be said to have been broken 
until the defendant rendered the performance of 
the condition impossible. ( Cliamier . 7.) Naikram 
v. Jwala Prasad. 28 I. C. 680 : 13 A. L. J 376- 

Construction-' Thicca.' ' Mokra'-Mcaning 

of— Tenancy from generation to generation. 

The word ‘•thicca'* is used to indicate the crea- 
tion of a tenancy and ihe word "mokra'' is in 
reality "Mokarari M indicating that the rent was 
fixed in perpetuity. Consequently, if the e two 
words are taken together, there is no escape for 
the inference that the rent was fixed in perpe- 
tuity; in other words, that the tenure was not only 
tnaurasi but mokarari. There is, however, a 
subsequent clause in tue document which may 
militate against this view ; uamely, the clause 
which bars the alienation of the tenancy without 
the consent of the landlord. ( Mooktrjcc and 
Chotzner, JJ.) Rishee Case Law v. Bhuban 
Mohan Pal. 1924 Cal. 361. 

Construction — 1 Mircshorotto Janmaiya' 

— Meaning of. 

Held, on a construction of the lease that the 
lease was permanent and heritable and that by 
the use of the words Mireshorotto Janmaiya it 
was intended that the tenancy should be heritable 
and to be enjoyed by the grantee from generation 
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LEASE— Construction 


’Construction— Fixed rent . 


Where a lease deed provided for enjoyment at 
a certain fixed rei.t from son eo grandson, per- 
manent and heritable rights are conferred but not 
the maximum of rent leviable. ( Richardson and 
G/tose, JJ.) Raj Mohan Podder v. Taraprq- 
SANNA - 1923 Cal. 354. 


•Construction - Fixed renL 


TEASE — Comtruction. 

to generation. The word Mireshorotto is a mis- 
spelling. [Walmsley and Suhrawardy, JJ.) 

Ajimannessa Bibi V. PaNna Lal Sil 

27 C. W. N. 1037 : 1923 Cal. 705. 

Construction — Boundary lint— Settle- 
ment map — Misdescription. 

In the lc*se of the plft. the land was thus des- 

32K-'W2p’$ss. h'to'rsas^ - iiaarg* 1 “'r tim p-m* 

papers and appertaining to the Sadarkahs mahal. keeping intact '°h f ene,a !‘ on 
etc." and again in the schedule as “4 drones 14 nrnfi L boundaries as before. The 

kanis of land in dag No. 1742-13796 of the present he e \fHed ? f yours - You w,1 [ on no account 
survey, etc." The defts.’ land was sirndfr^y r eau i ed L ^ * r ^ uc, ‘ on , of »• When 

described m his lease. 'Land lying within the Td / W subm,tt .° J ar 'P J^a- 

boundaries as shown in the map which is in the the PnvPrntnT any °, eW ,mp0sit,0n be by 
settlement papers, etc,’ and in the Schedule as ^ o( tSis Pa™"* ">'*'**' ** ,ama 

drone 5 gandas of land in alt covered bv dac No i , r Vv h ‘ * that the lease was n °^ °ne 

1742-13797 of the present survey, etc." I? was wl,£lVl ” n \, iChat i er ' ea P^son, JJ.) 
admixed that the reference to the map in the Drm NATH Sarkar Rani Kaman, 

leases had this effect, that it should be treated as ' 1923 Cal. 351. 

r d ~ M - 

nave been no mies h^n ihit nort.. t. • corrector. 


I , o- ‘ ' V * v* WUUIU 

nave been no question that each party wou»d be 
entitled to the dag as shown in the map as forming 
his parcel and the boundary line would have been 
the line drawn In the man. In the map. however 
at the place where the boundary line had been 

d . raw " ** oi>a,h had be eo depicted, but as a matter 
of fact there was no gopath in the locality There 
was however, actually a g opath in existence 
further to the south of the boundary line as drawn 
in the -nap Held, that the plff . was entitled to 
all he lands up to the line as drawn in the map 
without reference to the actual site of the gopath 
The map was referred to in Ihe leases not for the 
purpose of showing th* site of the gopath which 

“ r°- m /; nf L 0aed at a "' bat for the purpose' of 
showing the boundary lines, and the mistake in 

maie dra | Wln f ° f ' he e °P alh at ,he P>ace was im- 
maierial. As soon as there is an adequate and 

sufficient definition with convenient certainty, of 

wha m.ended ,° pass by a deed, any subse- 

quei t erroneous addition will not vitiate it 

« STmIZ"* Gh0Se ' JJ) ° ARARA «-« Sadagah 
v. Najir AhamEd. bO Cal. 394 : 1923 Cal. 699 


Construction— Lease at fixed rent. 

■ U ,? C . °* lhe words P“traf>outradi krame 
indicale that it was intended to be a oeraetual 
lease. In the body of (he document there was in 

fixed P S a ' ,U d dertakin8hy ,hc tenant 'o i 

fixed real, and in another portion the tenant 
undertook ,° pay in add.t.on ,0 the fixed rem 
certain other sums i* rcDl * 

gS"™ “ '"‘“T >" rc»pecl ol 1 JtZtZ! 

ar^ssisr •usswz s 

•ST ■E&ftW: 

Hmuu Choudhk, “ ,Tl 

1983 c*i. 60s! 


The fact that the lessee was given possession 
of an area of land less than that granted by the 
ease does not justify his encroaching on other 

h!! d hi ** ,e . 1 *»«°r outside the area specified in 
the boundaries. The portion of a l ease govern- 

••v hC L eS n Ce s ,, 5 ht t0 bu ‘ ld '^s as follows 
„,,? u c sba ‘‘ not be competent to make big exca- 
ations but you shall be competent to construct 

tin C Su?" ’ f P uT a a d pUCCa plinth of the 
H f‘ d \ that reading the clause as a 

whole, it was the intention of the parties that the 
he If 6 L r !f\ h ‘ !? CreCt P ermA ''eot structures should 
th -> I n. ' d ",-|l OSO s P ecified «n the condition and 
h,. a M h , Cj ndttton amounted to a prohibition to 
budd any other st ructures than those expressly 
mentioned ( Mewbould amt Cuming, JJ.) Dina- 
nath Das v. Gopal Chandra Das. 

1923 Cal. 309. 


. 'Construction — Kabuliyat — Provision for 

payment of salami— Involuntary transfer— Co- 
venant against alienation. 

A kabuliyat stipulated that at every transfer a 
certain salami should be paid. The tenure in 
respect of which this kabuliyat was given was 
??rd il '. execu, '°" of a moofiy decree. The laud- 

Uted' SSSf“' l0 k r rec overy of the stipe- 

lated salami. Held, that the covenant did 

4 Covpr 10 "tvoluntary sale. A condition 
. cas . e restraining transfer is not 
applicable to a case of involuntary transfer 
unless there are words in the covenant 

fef * Ttf , roak ® '* a PP licab ‘ c such 
a transfer. The transfer in execution of a money 

dveree cannot be treated as on the same footing 

as a voluntary sale. 42 C 172 foil. 21 C. VV. N ll7 

ref. (o. l A ewfould ami Suhrawarjy jj i Kumar 

Monmatha Nath M.tra v. Chun, Lau GhoT 

26 C. W. N. 173 : 1928 Ca , 96 


- ConslructionSub-lease-Heritability 

If a lease is valid and the term*, nf »Ka i 
allow the continuance of the tenancy the in| CaS t 

#7 I. C. 580. 
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lease- Construction. 

Construction — Stipulation for rent in 

kind or money value— Landlord if can recover 
market value. 

Where a tenant executed a kabuliyat promising 
to pay rent Rs. 4 in cash and 91 arts of paddy 
and on his failure to pay the said rent and share 
of paddy the landlord would be competent to 
realise the said rent and Rs. 36 as price of the 
paddy. Held , that on the tenant making default in 
paying the landlord's share of the paddy the 
latter was not entitled to recover the market 
value of the paddy at the time but only the fixed 
amount of Rs 36. The question whether a land- 
lord is entitled to anything more than the value 
of the paddy stipulated to be paid, on default of 
payment by the tenant, is one depending on the 
construction of the kabuliyat in each case. 15 C. 
W. N. 249, Ref. [Chatter jtc and Duval , 77. 1 
Gurudas v. Gobinda Chandra Sisha. 

54 I. C. 914 : 24 C. W. N. 85. 

Construction— Lease or contract for ser- 
vice. 

A kabuliyat by a burgadar created a settle- 
ment of a land for a term with a provision for 
giving up the land without notice oo the expira- 
tion of the term. Held , that the contract was not 
a mere contract for service but created a tenancy. 

( Newbould , 7.) Sheikh Mansur v. Brahmayee. 

53 I. C. 541. 

Construction— Mukarari Mourashi —Rent 

partly in money and partly in kind— Liability of 
tenant. 

A mukarari lease provided that the rent was 
payable partly in kind and partly in cash 
and if the former was delivered, the tenant should 
pay a certain sum to be fixed by the parties as its 
value. Held , that the parties intended to fix the 
value of the rent in kind and on default of pay- 
ment in specie and that the tenant was liable 
only to pay the sum fixed. Per Banerjee 7 — The 
words ' jamma abadharit' meant more than a 
provisional settlement of rents for the incidental 
purpose of ascertaining stamp duty. ( Maclean , 
C. 7. and Banerjee, 7.) Dwarka Nath Muker- 
jee v. Dwdbndra Nath Ghosal. 

47 Cal. 139 d : 53 I. C. 103 : 30 C. L. J. 37. 

— Construction — Mourashi Mokarari Jamai 


LEASE — Construction. 

of the next settlement, Government shall have 
power to settle tbe lands with me or it I do not 
agree, then with others. Heid , that the clause in 
the lease was a covenant for renewal on the same 
terms as the old lease except as to the amount of 
rent. ( Mookerjcc and Beachcroft , 77.) Secre- 
tary of State for India v, Sitaprasad Jana. 

45 I. C. 983 : 27 C. L. J. 447. 

Construction— Covenant for renewal. 

A lease granted by Government contained the 
following clause ‘ If you (tbe lessee) agree to pay 
the enhanced rent fixed at the time of resettle- 
ment in future, tbe Government will have tho 
right to settle with you. Held , that the clause 
embodied a covenant for renewal subject to any 
higher rent which might be fixed at the settlement. 

( Mookerjcc and Beachcroft , 77.) Secretary of 
State v. Digambar Nanda. 

46 Cal. 160 : 45 I. C. 939 : 27 C. L. J. 445. 

Construction — Toll — Payment of — Shop , 

The defendant took a lease of certain property 
for keeping a shop. The terms were that the 
lessee should pay a certain amount of rert and 
must also pay toll over the stipulated rent as part 
cf the rent in respect of goods that should be sold 
in the shop or on boat or on road on certain 
terms. Held, defendant was liable to pay toll 
not only for goods sold in his shop but also for 
those taken from his shop and carried by boat or 
on road to some other near place and sold there. 
[Fletcher and Huda , 77.) KisHORE Lal Goswami 
v. Tarapada Bhattacharjee. 45 I. C. 8754 

Construction — Consent decree empower • 

ing landlord to eject tenant on refusal to cnlti • 
vale — Right to sue for rent. 

A landlord and tenant agreed under a consent 
decree that if the tenant refused to cultivate the 
land and to deliver to the landlord his share of 
the produce the landlord could eject the tenant, 
Held , that the clause relating to the ejectment 
was in the nature of a clause for re entry and had 
not the effect of depriving the landlord of his 
ordinary right to sue for the arrears of rent due 
by the tenant t Richardson and Beachcroft , 77.) 
Probodh Chandra Mitra v. Indra Chandra 
Chaule. 44 *• 925* 


The words 4 Mourashi Mokarari Jamai Jami ' 
though not inconsistent with the position of a 
tenure-holder are more apt to describe the posi- 
tion of a raiyat [Beachcroft, J.) Abdul Majid 
v. Nur Muhammad. 50 I. C. 641. 


Construction— Right of tenant to settle- 
When the landlord had, under a Kabuliyat , 
granted a lease of certain lands to the defendant, 
and the defendant bad taken possession he must 
recognise the defendant as his tenant. (Walmslty, 
J.) AFSURUDDIN V. ABDUL HOSSEIS. 

50 I. C. 3W* 


-Construction— Covenant for renewal— 

Lease by Government. 

The grantee under a settlement by Government 
executed a kabuliyat containing a clause ‘ it I 
agree to the enhanced rent to be fixed at the time 


Construction of — Istimrari Mourashi 

Mokarrari — Meaning of. 

The words Istimrari Mourashi Mokarrari in a 
lease always mean permanent and heritable in- 
terest and not merely permanent for the life of 
the grantee, even when no other words indicating 
a heritable interest are used in the document. 
(Fletcher and S'ewbould . 77.) BAIKUNT Nath v. 
Lakshman Chandra. 4 1 1. C. 875. 

Construction — Taluka patta —Covenant 

for re-entry whether personal or runs with the 
land. 

Tbe interest crearcd by a Taluka patta consti- 
tutes pnma facie a permanent tenure, where 
there was nothing to the contrary either in the 
surrounding circumstances or in the instrument 
When the taluka patta was silent as to heritabi- 
lity and transferability but during the period or- 
sixty years the tenancy had devolved from father' 
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XBASE— Construction, 

to sod and had formed the subject of many trans- 
fers and the rent fixed had never varied, 
the lease was held to be permanent. Though 
there was a covenant in the lease tha: if the 
grantor had personal necessity the grantee would 
be bound to relinquish the land, the covenant 
Was a personal one and ceased to be operative on 
the death of the grantor. The covenant must 
be construed strictly against the grantor and most 
benencially in favour of the grantee. The ques- 
tion whether a covenant in a lease is a personal 
one or runs with the land depends upon the true 
intention of the grantor and the grantee to be 
ascertained from toe construction of the terms of 
the grant. (Mukerjte and Beachcroft , JJ.) Sarada 
Kripala v . Akhil Chandra Biswas 

21 C. W. N. 90S ; 41 I. C. 530 : 28 C. L. J. 18. 

Construction — Abwab or rent. 

Whether any particular item is an abwab or 
not, most depend upon the construction of the 
contract of lease in each case, and the question 
in each case is whether the sum claimed is really 
^i be ront a £ f eed to be paid under the lease. 
; iV ' R iy llal ^ r )Ct and Sheepshanks, JJ.) Upendra 
Lal Gupta v. ataulla. 

36 I. C. 404 ; 21 C. W. N. 108. 

Construction— Breach of— No right of 

re-entry — Remedy of lessor • 

Where there is a covenant against alienation 
by the tenant but no right of re entry reserved 
in the landlord, the lease is not forfeited by 
breach of the covenant and the remedy of the 
landlord is by the limited ways of injunction 
against an apprehended breach or by recovery 
of damages for the breach already committed. 

£th Rn°v ’ C k/’ and Mo °kcrjec % J .) Dwarka 
math Roy v . Mathuranath Roy, 

24 C. L. J. 40 : 34 I. C. 833 ; 21 C. W. N. 117. 

Construction. 

. u lrc . um ? taDC es existing at the date of the 
lease should be looked at lor the purpose of 

K-AMM.f Woodr °ff e ' J >) RaiCh* ran v. Kanai 

KAUSIAK - 84 I. C. 73 : 24 C. L. J. 31. 


~~1 ~'Const , uct,on— Abatement of rent 

‘ he tcnams a 8rced not to claim abate- 
ment °( reni on account of fiood, dispossession 

tin.? vri gr . ou " dsof ,ike nature, but did^ot men- 

lights ti U ciaim tha ! 11 Was 3,iU wi,h ' D their 

ngnis to claim abatement on the ground of Hiin- 

* f0 [«d construction should not e 
‘hat the tenants were bound to pay 

22 c. I. j. 669. 

.^.77;Sr p “>' a ■ - p-r 

Ram Charan Mandal. 

20 C. W. N. 183. 

words, Construction Plat n and unam biguous 


LEASE— Construction. 

the conduct of the parties and no amount of act- 
ing by the parties can alter or qualify words 
which are plain and unambiguous. [AIo okerjee 
and Beachcroft, JJ.) Rahim Baksh Mandal v. 
Sajjad Ahmed Chowdhury. 26 I. C. 466 : 

19 C. W. N. 1311. 

Construction — Nim-howla lease— Stipu- 

la l ion against voluntary alienation— Execution 
sale— Stranger purchaser— Landlord if can sue 
original tenants for rent and obtain decree. 

At a sale in execution the plaintiff purchased 
cbe right, title and interest of the tenants in a 
nttnhoivla tenure Notwithstanding that the 
purchase by plaintiff was duly notified to the 
landlord, the latter sued the tenants for rent and 
obtained a decree. The plaintiff sued for a de- 
claration that this decree was not binding on him 
and that the tenure in his hands was not liable to 
sale in execution. The lease which created the 
mm-howla provided, ‘Let it be known that if 
you transfer the mm-howla tenure, you will trans- 
fer it to me for proper price, and will not transfer 
it to any oiher person. If you transfer it to 
any other person such transfer will be invalid/ 
acid, that there being no covenant against in- 
voluntary alienations arid no covenant for re- 
entry the plaintiff acquired a good title by his 
purchase and consequently the landlord could not 
sue the , original tenants to obtain a decree 
whereby he could proceed against the tenure in 
£ and .® , th * Plaintiff. (Mookcrjec and 
Beachcroft . JJ.) Promodb Ranjan Ghosh v. 
Aswini Komar Nag. 26 I.C. 23 : 18 C. W.N. H3 8 


— Construction — Land acquired for cul- 

ver ts, embankments on roads— Words if exhaus- 
live or illustrative . 

Words like culverts, embankment, roads' ap- 
pearing in * Palm h’abuliyat are merely illustra- 
, l th f P ur P° Ses and not exhaustive. 
n l Jt her u Hd Chatter) ce y JJ.) Hirendra Nath 
Dutt v. Hari Mohan Ghosh. 

32 I. C. 966 : 18 C. W. N. 860. 


rari 


-Construction — Rent— Fixity of—Moku - 

Words creating or imposing the existence of 
a permanent tenure at a fixed rent may admit of 
the construction that the rent is a rent fixed in 
perpetuity though no such term as is 

expressly used. ( Richardson and Newbould 7/1 

Kho^a CHANDRA ° H0SB v ' Collector of 

* HULNA - 20 1. C. 265. 


Construction — Covenant for renewal . 

A lease recited prior settlements on the expira- 
tion of the Iasi of which the lease was renewed at 
an enhanced rent and also provided that after the 

the lessor would have " 
to resettle at an enhanced rent. Held, the clause 
was a covenant for renewal. IMooktriee 
Beachcroft . JJ.) SECRETARY OP STATE t>. Forbhs^ 

17 I. C. 180 s 16 C. L. J. 217.’ 


-Construction— Agreement to pay Govem- 

Un/jt !^ R . ,n l $S,0n ~ Rtght t0 

Under a Patm lease, the annual rent was 
at a certain sum out of which Rs. 1 080-8-7 

r“ l ^ C H Paid by th ? on account of Go^ 

ernment dues payable by the landlord and the 
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LEASE— Construction. 


balance was to be paid to the landlord as Halt- 
kana. The lease provided that if any new im- 
posts be levied by Government in the future the 
tenant would be liable lor the same but there was 
no provision lor the case of any remission. Ex- 
cept for the Mahkana , the landlord was to have 
no right and interest whatever. Subsequently the 
Government demand was reduced. Held, that the 
landlord was entitled to the benefit of this sum, 
that is, he may realise it from the tenant in addi- 
tion to the Malikana. 33 C. 140 ; 32 C. 169, Dist 
14 C. L. J. 589. Kef. ( Harrington and Mookerjec , 
JJ.) Janaki Ballabh Sen v. Gopal Lal Roy. 

15 1. C. 301. 

Construction — Moharrari lease — Rent 

payable to grantor for life— Absolute after 
grantor's death. 

If the terms of a deed indicate that the grantor 
intended to create a perpetual Mokarrari lease, 
the lessee to pay the rent to the grantor during the 
latter's life time and after his death the lessee to 
get the absolute interest, Held , that the entire 
ownership was divided into two portions, the 
grantee becoming the tenant while the interest of 
the landlord continued in the grantor and there 
was no present disposition of property. ( Hooker - 
fee and Canid ufl, JJ.) Kanij Jinatal Kobra 
v. Hamidunnisa- 14 I. C. 66 : 16 C. L. J. 111. 

* Construction— Consideration — Abwab. 

If a definite sum is specified in a lease or is 
agreed and is the lawful conj-ideration for the use 
and occupation of the land, i. c., part of the rent 
although nut described as such, the landlord can 
recover the same. In a kabuhyat before the 
B. T. Act, there was a term for delivery of 10 
seers of chilli besides the money rent. Held that 
the chilli was part of the consideration of the 
lease and nut abwab . [Chatter jee and Teunon , 
JJ.) SARADA KRIPA LALA V. MOSTFIZAR RAHMAN. 

12 I. C. 37. 


Construction — Improvements . right to 


remove. 

A provision in a lease-deed enabling the ten- 
ant if he is unwilling to take the lease again to 
remove the improvements made by him does not 
cover the right of renewal on the same terms but 
only the right of removal of fixtures and other 
improvemehts. ( Tottenham and Ameer Ali % J J .) 
Jogendra Chandra v. Rajendra Nath. 

. 99 I. C. 923 : 13 C. L. J. 262. 


. Construction - Cess— Liability to pay. 

An agreement to pay road and public work 
cesses at half an anna per rupee as is levied at 
present will- bind the tenant to pay enhanced 
cesses in case of re-valuation. [Hookerfee and 
Camdutf % JJ.) Krishna Chandra Mohendra- 
NAXH . 9 I. 0. 704 : 13 C L. J. 212. 


Construction— Rent, liability to pay. 

Where the {sub-lessee undertook to pay the 
fixed rent to his landlord and also undertook to 
discharge the rent due from his lessor to the 
superior landlord, he must pay the rent actually 
due to the superior landlord though such rent is 
enhanced subsequently. (Woodrofjc and Carndujf 
JJ.) Chandra Kumar Singh v. Kali Prasad. 

9 I. C. 223. 


Construction— Pr ovision for additional 

rent — Special occasions — Durbar . 

Where a lease of a house in Delhi contained a 
clause authorising the tenant to sub-let and pro* 
vided that if the tenant sub-let the whole or a por- 
tion of the house to any Chief for “I urbar” occa- 
sion the tenant should pay 25 per cent of the rent 
received from such Chief in lieu of the rent re- 
served by the lease. Held , that the intention of 
the parties was that the clause regarding pay- 
ment of 25 per cent of the rent received from a 
Chief should be operative on special occasions 
when ihere was a competition for house accom- 
modation in Delhi among Tuling Chiefs, and that 
the clause did not refer to isolated visits of in- 
dividual chiefs. Whenever an occasion arose to 
which the clause was properly applicable, _ the 
tenant was bound to pay the landlord 25 per 
cent, of the money recovered from a chief with- 
out deduction of any commission or other ex- 
pense incurred by the tenant. ( Abdul Raoof 
and Campbell , JJ.) Naurang Ahmed v. Bis- 
heshar Nath. 32 P. L. R. 1922 : 

5 P W. R 1922 . 1922 Lah 165. 


Construction— Joinl lessees. 

A lease specified certain shares in favour of 
several lessees but the various lessees were treat- 
ed as one person and the consideration was one 
sum due from the lessees as a body. The lease 
was joint and indivisible. Held , that none 
of the joint lessees can sue for possession of his 
proportionate share. One joint lessee can sue 
for possession of the whole where the other 
lessees act in collusion with the lessor. I Reid, 
C. J. and Raltigan , J.) MOHOMED Ali v. Maho- 
mad shah. 57 P. R. 1911 : 49 P. L. R. 1912 : 

12 I. C. 850 : 242 P. W. R. 1911. 


newal. 


Construction— Lease— Covenant for re • 


Where a lease ran as follows:— I shall improve 
:hc land and when the improvements have surviv- 
ed the period of decay and the cocoanut trees 
begin to bear fruit and I shall take a lease after 
fixing the rent accordiog to local custom, held , 
that there was a covenant for renewal on the ex- 
piry of the prior lease if the improvements prov- 
ed effective and that the rent was to be revised 
in view of the larger yield that might be got 
from the land. [Rahim and Odgtrs , JJ.) Kai- 
thal Kuttiyan v. Ummam A mm a. 

44 Mad. 609; 13 L. W. 208 . 

(1921) M W. N. 169 : 62 I. C. 62 : 

29 M. L. T. 172 : 41 M. L J 202. 

. Construction — Khayam Saswatham 


>atta —Incidents of. 

The incidents of * Khayam Saswatham Patla 
ind the test to determine its character are those 
aid down by the Privy Council in 12 C. 117 
rhe use of such terms as ‘generation to genera* 
ion* will signify the grant of a permanent tenure 
ind their absence would generally import only a 
ife-interest. The pattas, surrounding circum- 
itances, and the conduct of the parti* .may be 
:onsidered in this connection. Where- to he 
knowledge of the lessor and acquiesced in by him 
here have been transfers effected by * h « 
ind Court auctions, the presumption. m>gbt arise. 
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that the grant was permanent and heritable. In 
every lease there ts an implied condition that the 
lessee shall do nothing to prejudice the lessor’s 
title. ( Abdur Rahim and Oldfield , JJ .) Rama 
A 1 YANG AH V. ANGA GURUSAMI. 

8 L. W. 109 : 46 I. C. 62 : 36 M. L. J. 129 : 
Alio 48 I. C. 301 : 35 M L. J. 647. 

— — Construction — Municipal taxes — Liabi- 
lity lor — Covenant by lessee lo pay taxes on build- 
ings and by lessor lo pay quit-renl . 

A lessee undertook to pay all the municipal 
taxes payable lor buildings erected ou the land 
demised and the lessor agreed to pay only quit- 
rent Subsequent to the lease the Municipality 
began to levy separate assessments cn the build- 
ings and the lands. Held \ that on the construc- 
tion of the lease, tbc lessee was bound to pay all 
taxes leviable under Ss. 129, 145, 148 of the City 
of Madras Municipal Act. The liability was not 
affected by any arrangement on the lands and 
buildings standing thereon. ( Wallis , CJ. and Old- 
field, J. » Ramachandra Aiyar v. Duraivblu 
Mudauar. 43 I. C. 634 ; 7 L. W. 140 : 

(1918) M. W. H. 130. 

Construction— Permanency— Proof. 

A lease is not permanent because no time is 
prescribed and the lessee has been in occupation 
for 60 years on a low rent. [Sadastva Aiyar and 
Seshagtri Aiyar , //.) Murugappa Chbttiar v. 
Rangasaui Najcken; 33 c 5 7 

Construction— Penal clause in lease deed. 
The penal clause in a lease must be construed 
strictly without favouring either side. 32 I.C. 5l2‘ 
{Seshagtri Aiyar and Kumaraswami Sastn , JJ . ) 
Ahmad Sahib Shullari v . Magnesite Syndi- 
CAm 32 1. C. 612 : 39 Mad. 1049. 

— — Construction— Occupancy right . 

t Ashptdation by a ryot the he will not touch 

the land without obtaining a fresh cowle amounts 

merely to a covenant not to cultivate and is not 

with occupancy right. [Bhashyam 

n/o.fr T, and Mo0re ' JJ) SUBBARAYA V. 
Darappa Reddi. 9 I. C. 668 : 8 M. L, T. 913 


—Duration** trUClio n Lease for specific purpose 

* l ea ” .. under thc rent no(o dated 

2nd August 1890 executed by my Dadl named 

du^do^ 1, ^ 6 IaQd is - iny0ur Possession' for the 
purpose of your ginning factory, That khala 

name r 2 q'h d and 'r , ^ e khata is ,raDS f e ««d in my 

"Afield ihirh T h " cfore 1 havc fi *ed the rent of 
(he field which is given lo you by Fundabi for 

sesTio r n C a Rs a f 2 o Ding faC,0ry and is in V° ur £* 
session at Ks. 120 pet annum, and given it In 

you m order that you may keep it in vonr 

SSftu you please - MUS 

424, Kef, and on the tame principle wher* »k. 
company to whom the land is gi v e P n tit*? ^ h - C 

fied P"P° BC k defunct, the & S e comes to*?* 
end, The lease i, a perpetual onc g ^ 


LEASE — Conitruction. 

that the lessees coutd do what they liked with 
Ihe land and any diversion of use of the )aod 
from the purpose lor which the lease was ap- 
parently granted would give the lessor a right of 
re-entry and therefore in the present case the 
lease came to an end when Ihe land was no 
longer used for ginning factory. ( Pndcaux , A. J . 
C.) Govardhan Das v . Wahid Khan. 

6 N. L. J. 170: 1923 Rag. 243. 

Construction — Clause of repurchase — 

Transfcrabili ly. 

A lessor contracting for a right of repurchase 
of lessee’s rights does not in any wav derogate 
from the transferable quality of the rights under 
the lease. The decision of every case will de- 
pend on the conditions of the lease. {Kanhatya 
Lal.J.C and Dalai , A. J.C.) Shaikh Rutab 
Ali v. Mahomed £uman Beg. 9 0.L J 101 : 

1923 Oudh 47. 


Construction. 


An agreement among co-owners to remain in 
possession by rotation is not a lease ; so regis- 
tratiou is unnecessary. (Ashworth, J.C . and bimp- 
son, A, J. C.) Nagbswar Prasad v. Jai Narayan. 

9 0. L. J. 184 : 1922 Oudh 201. 

‘ — Construction— Absolute right— Use of 

technical expressions — Naslan bad naslan— 
Ba qaemu qami, 

A lease recited that the lessee was to be in pos* 
session of the village leased ba qaemu qam, 0 f 
tne lessor. Held, that the intention was to confer 
an absolute estate subject to the liability to pay 
annual rent. The use ot t he words Naslan bad 
naslan without more, shows an intention to con- 
vey an absolute estate. 14 C. 296. Ref. (Wanir 
Hasan, A. J.C.) Lachhman Das v. Bhagwant 
Kam 66 I. C. 707 : 8 0. L. J, 481. 


Construction—' 'Hamesha'— 'Da w a 


mt 


No interest after the life of the lessee or 
grantee is created by tho use of ‘Hamesha’ or 
Dawamt' in a lease or grant. Circumstances 

e C M C n ered {Hol " ,eS < S. At.) TRIBHAVAN 
DAT v. Muhammad Abdul Hasan Khan 

33 I. C. 264 : 2 0, L. J. 746. 


... Construction — Lease for purposes oi 
cwf/it/afron and building tenants' houses. 

Where the lease of a certain land was for pur- 

?t°t eS i.r! ® uIt,va,l0 ° building tenants' houses 
a certain amount of annual rent and where an 
appreciable portion of the land was occupied by 
non-Bgr, cultural tenants, Held it was a mixed 

i t. C ° n i Ul i n "I L D0 , th agricultural and non- 
agricultural land held under a lump rent 

«?ta * Umran Bahadur v. Secrbtaky of 
■ ”* 34 I. C. 788 : 1 0, l. J. 184. 


, Construction — Bemiadi lease— Building 

purposes— Permanent tenancy. • 

Whwe under a bemiadi lease, namely a lease 

tcrm * ‘he purpose ot the lease was to 
enable the lessee to erect a g 0 fo house and to aell 
commodities therein, but the ta L « 
to construct any pucca building without fhe 

ffiZ* P“' rt-K* of the lessor and 
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LEA8E— Construction. 

was meant to be of a permanent character and 
not a >early one. (Jwala Prasad and Adami , JJ J 
Forbes v. Hanumax Bhagat. 2 Pat. 452 : 

4 Pat. L. T. 414 : 1 Pat. L. B. 190 : 

1924 P. 88. 

Construction— Lease for seven years — 

Provision for another lease with same conditions 
— Right of landlord to eject before the expiry of 
first lease. 

Under the terms of a thikapalta the lessee was 
to enjoy the property tor seven years and that 
after the expiry of that period the lessor was to 
execute a fresh patta on the same conditions as 
before and with respect to the same lands. In a 
suit in ejectment by the landlord after the expiry 
of the first term of 7 years. Held , that the land- 
lord was not entitled to eject. The lessee was in 
possession and since the time for the specific per- 
formance of the contract of lease for the second 
period of 7 years had not expired, the effect was 
the same as if a renewal had been granted. 

( Bucknill and Kulwant Sahay, JJ.) Mohit 
Narayan v. Kamal Nath Ojha. 1 Pat. L. R. 69 : 

1923 Pat. 23 : 1923 P. 236. 

Construction— Building lease — Presump- 
tion of permanency . 

A lease of land measuring 4 bigbas for erection 
of buildings, etc , provided that the lessee was to 
pay an annual rent of Rs. 180 at the rate of Rs.46 
per bigha and also Zemindari dak cess and 
other cesses legally payable from the Bengali 
year 1302. On a question arising as to the con- 
struction of the lease. Held , that the lease was 
one from year to year at an annual rent of Rs. 45 
per bigha and though the lessees had power 
to build, yet it could not be construed to be a 
permanent lease. Though the fact that a lease 
is for building purposes raises a presumption 
that it is a permanent one, yet such presumption 
cannot outweigh the terms of the lease itself. 
( Miller , C. 7. and Mullick , 7.) L. E. Ralli v. A. 
H, Forbes. 3 Pat. L. T. 467 : 

4 U. P. L. B. (Pat.) 43 : 

1922 Pat. 209 : 1922 P. 258. 

- - Construction— Rent— Provision for pay- 

ment in kind — Fixing of money value — Rights of 
landlord. 

Where a lease provides for the payment of rent 
in kind and also fixes the approximate value of 
the produce, it is open to the landlord to realise 
the market value of the produce. He is not con- 
fined to restrict his claim to the approximate 
value of the produce specified in the lease deed. 
37 C. 626, Foil. (Ross, 7.) Jitendranath Chattbrji 
v . Jhaku Mandar. 3 Pat. L. T. 458: 

1922 P. 4. 

Construction— Assignment or sub-lease. 

On a question as to a transaction amounting to 
an assignment or to an under-lease, the proper 
test is to see whether the lessee under the head 
lease has parted with his whole interest or with 
a greater interest than he himself possessed. If 
he has, then the instrument of transfer, by what- 
ever name it may be called, is in reality an assign- 
ment. The right to surrender the land in lease 


LEASE— Covenant. 

does not make it any the less a permanent lease. 
(Das and Foster , 77.) The Londa Colliery Co., 
Ltd v. Bipin Behari Bose. 55 I. 0. 113 : 

1 Pat. L. X. 84. 

Construction — Bemiadi patta. 

Where a certain wjinan gave a ' Bemiadi 
patta' oi a/agirthe terms of which were that 
the lessee, his heirs and successors should hold 
possession of the property and have rights in the 
minerals and that the lessor shall bave the rights 
to use the trees thereon as she may require, and 
tue rent shall be payable to her and after the death 
to her daughter yearly. Held, that the Bemiadi 
patta was a lease without a term, if not tor any 
definite period, and the mere mention of the heirs, 
minerals, etc., did not make the lease a perma- 
nent one and that it was only a lease from year 
to year. (Chapman and Roe % 77.) Parshan Kcjer 
v. Tulsi Kuer. 2 Pat. L. J. 180 : 39 I. C. 658 : 

1 Pat. L. W. 447 : 1918 Pat. 11. 

Covenant. 

Covenant — Premature termination — 

Damages. 

Where the term of a tenancy under which the 
rent is payable periodically is brought to a pre- 
mature termination the lessee is entitled to dama- 
ges and not to rent for the unexpired term of the 
lease. Even the acceptance of surrender does not 
preclude the lessee from suing lor damages for 
breach of the contract ; it does not destroy the 
existing cause of action. ( Mookerjee and Chotz- 
ner, 77.) Bijoi Chandra Singh v. Howra Amta 
Light Ry. Co., ltd. 38 C L. J. 177 : 

1923 Cal. 624. 

Covenant for renewal— Provision for— 

Position of lessee willing to accept renewal. 

Toough the position ol a lessee willing to ac- 
cept a renewal of the lease on proper terms i* 
the same • in equity as if a proper lease had 
been executed it is necessary that the covenant 
for lenewal should be such as to be specifically 
enforced. (Mookerjee and Cuming, JJ A GajkndRA 
Nath L)ey v. Moulvi Ashraf Hossain 

27 C. W. N. 159 : 36 C. L. J. 48 : 

1923 Cal. 130. 

Covenant for renewal— Option not stat- 
ing terms of renewal— Presumption. 

Where there is a covenant for renewal, if the 
option doesnot state the terms of the renewal the 
new lease would be for the same period and on 
the same terms as the original lease in respect of 
all the essential conditions thereof except as to 
the covenant for renewal itself. 20 C. W. N. 948, 
Fo \\\Mookcrjec and Panton , 77.) GurCPRAsanna 
Bhattacharya V. Madhusudan Chowdhury. 

26 C. W. N. 901 : 64 I. C. 824 : 36 C. L. J. 87. 

Covenant— Oral agreement— Validity- 

Premises let to third party. 

Where a person is io possession under an oral 
agreement to lease, and the premises are then let 
to third party, he must be deemed to have notice 
of the prior lease. An oral lease is not invalid and 
where the lessee takes possession, the effect is the 
same as if a document had been executed, provid- 
ed the specific performance is asked for in the 
same Court, between the parties and at the same 
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-XEASE — Covenant. 

time when the subsequent question comes to be 
determined. (Sanderson, C.J. and Woodroffe , /.) 
Baranashi Dassi v. Papat Velji Rajdbn 

63 I. C. 118 : 25 C, W. N. 220. | 

— Covenant — Construction oj — Restriction 

on alienation. 

A ‘person* in a covenant against assignment 
includes a corporation and a limited company 
is capable of being *a respectable and responsi- 
ble person* within such a covenant. (1920) 2 Ch. 
525,Ref. ‘Unreasonable* means without fair, solid 
and substantial cause, justifying refusal of the 
lessor's consent to the alienation. (Ghose, 7 .) 
Ducasse v. Cohen. 60 I. C. 105 : 

24 C. W. N. 1007. 


LEA8E — Holding over. 

accruiog subsequently to the breach with know- 
ledge of its existence. (Das and Ross , 77.) 
Llbwhellin v . Ali Asgar. 60 I. C. 476. 

Covenant — Breach of— Provision to give 

up land on notice— Remedy of lessor. 

Where the lessee Was bound by the terms of 
the lease, to give up a portion of land required 
by the lessor for which proportionate remission 
in rent should be allowed and the lessor gave 
notice to the lessee to give up almost all the lands 
in question and, on retusal, sued for possession, 
Held, that the proper remedy to ask for would be 
specific performance and not relief in ejectment. 
(Frail, J . C. and Crouch . A. 7. C.) Motumal v. 
Javerual. 19 I. C. 908 : 6 S. L R. 865. 


Covenant for renewal — Terms of — Silence 

as to — Presumption , 

In the absence of specification of the terms of 
renewal the renewed lease would be for the same 
period and on the same terms as the original 
lease in respect of the essential conditions except 
the covenant for renewal itself. Silence in the 
condition as to the terms for which a settlement 
was to be made does not render a covenant for 
renewal unenforceable. ( Newbould , 7.) Rasul 
Gazi v- Abdul Jalil Khan. 33 I. C. 450. 


— Covenant — Stipulation in a lease— Lessor 

to have a right to demand back any land — Refus- 
al to comply with — Action for. 

Where a stipulation in a lease provided that 
the lessor should have a right to demand any 
portions of the lands required by him, on a pro- 
portionate reductijn of rent and the lessor having 
demanded almost all the lands, the lessee refus- 
ed to comply with it and a suit was brought for 
khas possession by the lessor. Held . that form of 
• action in such case should have been that of an 
action for specific performance and not of an 
action in ejectment. (Stephen and Chatter jee % 
77.) Jogbsh Chandra Rov v. Ananda Charan 
Chowdhury. 191. c, 907. 

Covenant for renewal— Renewal from 

time to lime— Covenant running with the land . 

A covenant to renew a lease from time to time 
at the lessee's option is one ruuning with the 
land and is enforceable if the intention in that 
behalf is clear enough. The covenant is not sub- 
jeetto any rule against perpetuity. (Abdur 
Rahim and Oldfield , 77,) Trluchbrry Pichu 
NaIdu v. Jafarson. 44 Mad. 230 : 

12L.W. 670: 60l.C.*691 : 

(1921) M.W.N. 81 : 4i M. L. J, 94. 


Eviction C ° VCnant ^° f qUUi cn l°y men t— Breach- 

J®Kted law that auy annoyance on the pai 
•ot the lessor himself which prevents the lesse 
from enjoying the demised premises as per term 
of the lease amounts to a breach of the covenai 
enjoyment. It is not necessary that thei 
should be actual eviction, as the same can be ir 
ferred from acts like seizure of crops. (Pridcau* 
-Jl. /. c.) Obboo v . Jiwan Rao. 1923 Hag, 8] 

~^^£° Vtnani ~ Brtach °t— Right of re-en b 

‘A right to re-enter for breach of a coventn 
ds waived if the lessor brings an • action for ren 

C D— VOL. Ill 110 


Horitability, 

Heritability — Term fixed — Putra Pout- 

radi Santalhi — Meaning of —Collaterals if ex • 
eluded. 

Where a lease for forty years was granted to a 
person and his putra pout’adi santalhi, and the 
lessee died before the expiry of the full term, 
leaving no lineal descendants, but only collaterals, 
Held, the words il ptilra poutradi santalhi'' when 
appearing in a will convey an absolute estate of 
inheritance, alienable and never resumablo unless 
in a particular case some custom were proved 
which would exclude the ordinary law. 7 Cal. 304 
(P. C.) and 31 Cal. 561 followed. There is no 
difference whecher such words be found in a will 
or lease, and as the properties were leased abso- 
lutely for 40 years, it passes to the collaterals on 
the death of the original lessee. ( Macleod , C.7. 
and Shah , 7.) Chandmal Kbsarmal v. Vishva- 
nath Balvant Sohoni. 24 Bom. L. R. 300 : 

1922 Bom. 45. 

— Hcritabilily— Fixed rent for thirty years. 

Where a lease was granted for thirty years at a 
fixed rent which was to be increased at the 
end of the term if the revenue was increased 
and there wa9 no mention whatever of 
hereditary rights the tenure was heritable pos- 
sibly only for tho unexpired period of thirty 
years. (Holmes, S. Al.) Ramesher v. Abbas Ali 
Khan - 40 I. C. 116 :4 0. L, J, 191, 

— • Heritability— Circular No. 16 of 1S74— 

Ejectment — By notice* 

Leases granted under Circular No. 16 of 1874 
are heritable leases, and a tenant holding under 
such a lease cannot be evicted by notice. (CamP* 
bell, 7. Al.i Mahadho Prasad v . Ajodhya Pra* 

34 I. C. 760 : 3 0. L. J. 218. 


over 


Holding 

• Holding over— Tenancy on sufferance . 

2 _ . . . A. Al. 1 A 


There is no such thing as tenancy on suffer- 
ance in India. (Sawrferron, C. J. and Ghose , J.) 
Rbajuddin Patwari v. Sybd Abdul Jabbar. 

69 I. C. 504. 


Holding over — Consent — Effect. 

If the tenant continues to hold after the lease 
for one year by consent of both* the parties a 
tacit contract for renewal of the > agreement is 
implied, (S**Aag»>i Aiyar and Phillips. 

BSVI UUMA V. THIKKimYlPATH ALLATHSHAMU 
Menon. 8 1. W. 189: 10 M. I, T. 188 : 

38 I. C. 709: (1916) M. N. 108. 
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LEASE— Kabuliyat. 


, LEASE — Permanency. 


Kabuliyat. 

Kabuliyat — Construction. 

The date ol the Kabuliyat is a >t an index to the 
commencement of a tenanc\. ( Lord Phillimore.) 
Mahomed Sulaiman v. Birbndra Chandra. 

50 C. 243 : 

32 M. L. T. 115: 27 C. W. N. 749: 
37 C. L. J. 561 : 44 M L. J. 388 : 1922 P. C„ 40j. 

Kabuliyat — Construction of — Condition 

about payment of any tax or road cess — Whether 
includes income-tax also — Royalty— Nat urc of. 

Where a clause in a Kabuliyat ran as iollows: 
“In respect of land covered by this Kabuh\at 
or any portion thereof or in respect of coal busi- 
ness ii any tax or road cess be assessed on you 
by Government, then I shall pay the same.” 
Held, the lessee was liable to make g.od to the 
lessor the road cess and the Health Board cess 
also. S. 10 ol the Bengal Act (V of 1012) relcired. 
No doubt royalty is one of the souices of the 
income on which the income-tax is levied ; bui 
income-tax is a personal tax and. therefore, the 
lessor had no right to recover the amount ol the 
income-tax from the lessee under the above 
clause. Royalty represents the lessor's share of the » 
profits made from the business. lD<is and Adan u % 
JJ.) Raja Nilkanath v . Nibarah Chandra. 

1922 P. 75. 


Mokurrari. 


Mokurrari — Incidents — Minerals — 

Grantee's right to. 

A Mokurrari lease is a permanent heritable 
and transferable tenure but the grantee is not 
entitled to subjacent minerals unless expressly 
conveyed. * Mai Hak Hakuk’ (with all rights) is 
not sufficient to convey the minerals. [Lord 
Shaw.) Girdhari Singh v Meighmal Pandey. 

45 Cal 87: 44 I. A 246: 22 M. L T. 358 
15 A L. J. 351 : 3 Pat. L. W. 169 
26 C. L. J. 584 : (1917) M. W N. 232 
22 C. W. N. 201 : 7 L. W. 90 : 20 Bom. L. R. 64 
42 I. C. 651: 33 M. L. J. 687 (P C ). 


Mokurrari [ tnourast ) — Fixed rate of 

rent — Consul/ decree agreeing to pay enhanced 
rate— Effect of. 


Where under a mourasi mokurrari lease, a 
permanent, transferable and heritable tenancy 
was creaied at a permanent rate of rent, and 
Some time after a consent decree was passed in a 
suit according to which the tenant agreed to pay 
an enhanced rate: Held. this did not destroy the 
tenancy or supersede the original tenancy or 
destroy the transferable character of the tenancy. 
[Moohcrjte and Camming , JJ.) PRtoNATH Ghose 
v. Surendranath Das. 26 C. W. N. 657 : 

35 C. L J. 440 : 1922 Cal. 61 1. 


~ —Mokurrari ( mourasi ) — Sale— Covenant 
lor share of purchase money is not illegal. 

A covenant, in a Mourasi Mokurrari lease 
providing for a payment of a fourth of the pur- 
chase money, if the land is sold is not illegal but 
the landlord must prove what exactly is the 
amount of the purchase money. ( Buckland . J.) 
Provosh Chandra v. Prativabala Dasi. 

63 I. C. 337. 


Mokurrari— Forfeiture— Relief against 

clause — Nullity. 

A mokurrari lease granted before the T.P. Act 
contained a clause that if default were made in 
the payment of 3 instalments of rent, the lease 
should be null and void. Held , the clause was 
one of nullity, but as there is no distinction be- 
tween clauses of forfeiture and nullity in India 
even though the T. P. Act may not in terms 
apply. Courts have power to relieve against forfei- 
ture. [Das and Adami % JJ.) HlRANANDHAN OJHA 
v. Ramdhar Singh. 1 P. 363 : 

4 P. L. T. 292: 1922 P 628. 

Permanency. 

Permanency- Mokurrari — Incidents— 

Minerals- Grantee's rights to. 

A Mokurran lease is permanent, heritable and 
translerable tenure, bui the grantee is not enti- 
tled to subjacent minerals unless expressly con- 
veyed. 'A1 at Hak Hakuk' (with all rights) is not 
sufficient to convey ibe minerals. [Lord Shaw.) 
Girdhari Singh v Me^hmal Pandey. 

45 Cal. 87 : 44 1. A. 246: 22 H L. X. 358: 

15 A. L. J. 861 ; 3 Pat. L. W. 169 : 

26 C L. J. 684 : (1917) M W. N. 232 : 

22 C. W. U . 201 : 7 L. W. 9u : 42 I. C 661 
20 Bom. L. B 64 : 33 M. L. J. 687 (P. C.). 

Permanency — Provision for lessor taking 

possession in a certain event — Effect . 

A provision in Doul Kabuliyat , that, in the 
event of the landlord and the tenant not being 
able to arrive at a new rate of rent after the ex- 
piration ol the temporary term coveicd by the 
kabuliyat , the landlord would be entitled to take 
possession ol the land, was held to be absolutely 
inconsistent witn a plea ol permanent interest 
in the land by the tenant. ( Fletcher and Huda % 
JJ.) Mahim Chandra Pal i*. Pradyat Kumar 
Tagorb. 46 1. C. 651. 


Permanency — Indefinite term — Absence 

of words indicating permanency or hcntubility — 
Renewal , rigid to. 

A kabuliyat recited that lands were settled for 
five >ears at a certain rent. After live yeais the 
lessee was 10 take a iresh settlement under a 
iresb kabuliyat. In case of failure to do so the 
lessee was to hold and enjoy possesion of the 
land on payment of an excess rent of one anna 
per rupee every five years. The lessee was not 
to make a gift, sale or mortgage of the tenure to 
anybody. Held, that the tenancy after the expiry 
of five years was lor an indefinite period ; but as 
there were no words of inheritance »n the lease 
nor any circumstances, such as long possession, 
or the fact of succession to heirs or a series of 
transfers, the tenure could not be presumed to be 
a heritable or a peimanent one. (N. R . Chatterjec 
and SmitherJJ.) Jagadish Chandra Ro y v. 
Bisweswari Dbbya. 41 I. C. 227.- 


Permanency — Long possession— Pre- 
sumption. 

Though a land was let out for building pur- 
ges and the lessee was allowed to remain in. 
possession of the land on payment of rent lor 
ong period, this would not in itself be sufficient. 
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LEASE — Perm anency. 

to support the conclusion that the lease was per- 
manent at its inception. ( Brett and Carnduff % 
JJ.) Baroda Prasad Barman v. Prasanno 
Kumar Das. 14 I. C. 152 : 16 C. W. N. 564. 


Permanency— Fixed rent— Reverter to 

iL'aratn. 

A lease provided for a permanent rate of rent 
lor ever and coupled with words of inheritance 
that the property shall descend to the heirs of 
the lessee. Held, that the lease was not only 
for a fixed period but conveyed ao absolute 
estate and that it was rfot open to the lessor or 
his aNSignee to revert to waram. [Seshagiri Aiyar 
and Phillips, JJ.) Chockalinga NayaKAN v. ARU- 
NACHALAM CHETTIAR, 52 1. C. 239 • 

26 M.L.T. 262 : (2919j M. W. N. 363. 

Permanency — Kay am and Saswathaw 

palta— Renewal of prior lease deeds— Permanent 
ten a ttcy . 

The words ‘kayam' and 'saswatham' were used 
in a lease to describe the nature of the tenure 
and the deed was in renewal ol previous lease 
the tenancy under which was held to be perma- 
nent in a prior suit, Hel l, that the intention was 
to confer a permanent tcoure on the lessees 
[Wallis, C. J. and Seshagiri Aiyar, J.) C. Vbn- 
KATACHARIAR V. NARASIMHA AlYANGAR. 

9 L. W. 164: 24 M.L.T. 469: 
48 I. C. 801 : (1918) M. W. N. 846 : 

35 M. L. J 647. 

Also 46 I. C. 62 : 36 M. L. J. 129 


Permanency —Tenancy at will. 


A perpetual lessee though h e cannot be so 
treated owing to the lease having been subse- 
quently found to be invalid, m a y yet be treated as 
a tenant at-will. (Kanhaiya Lai , A. J. C .) Ram 
Sarup v. Soraj Din. 30 I. C. 258: 2 O.L.J. 276. 

Phal Phal 


% Phal Phul'~ Meaning of. 


- im — wcumng of. 

f xpre ? #ion ; 'P**t PhuV (fruits and How- 
f"' * r * cs le ? 3ed would in the natural mean- 
mg of the words include Ihe natural prodocts 

o ° nly and prima facie in the absence 

0 ' he ; n T Um3 ‘ an « S ,he ar *‘ficial cultivation 

1 C ?° l inCluded ( Sander ■ 

K^AI KAMAR W00dr °<[‘< J ) HAtCHARAN 
AANAI kamar. 34 I.C. 72: 24 C. L. J. 21. 

• . Shebait. 

7^-EpM PermanentUa5e b y- Ri 8Ms of 

Phahlad Chandra v. Sha^.S. K ° K ( ° M< ’ 

13 I, 0. 686. 

8ub-ioil rlghta. 

Z^T Sub i0il Minerals— Adverse pas- 

noS^tiKadv^r J ,an ‘ 8ub ' #oil ri « hls "HI 

Z* c °““- J) “““ '««*» ^ N«a c, i: 

»*«. 1. J. «l : M I. o. 


LEGAL PRACTITIONER — Abandonment of plea. 
Under-proprietary Tenure. 


Under -proprietary tenure — If amounts to 

sale of tenure. 

A grant of under-proprietary rights by means 
of leases, giving heritable and transferable rights 
in lieu ot a premium taken in advance, and an 
annual rent reserved thereby, cannot be treated 
as a sale of a proprietary or an under-proprie- 
tary tenure. [ Stuart , J . C. and Kanhaiya Lai , A. 
J - C .) Data Ham Tewari v. Deo Kali Tewari. 
1 0. L. J 483 : 25 I. C. 866 : 17 0 C. 299. 

Zor-l-peehgi, 

Zur-i-peshgi — Rights of a lessee under . 

Where the object of a zur-i-peshgi lease was 
to secure repayment of a debt and not to create 
the relationship of landlord and tenant, the 
lessee could not claim occupancy rights in the 
land. [Chapman and Atkinson , JJ.) $HEo Sakai 
Mi sir y. Bajo Singh. 

41 I.C. 495 : 1917 Pat. 27U 

LEAVE TO SUE. 

See (1) C. P. Code, O. 40, R. 1. 

(2) Prov. Ins. Act, s. 16. 

LEGACY. 

See 111 o ROB ‘ AND Adun - Ac t. Ss. 112—145. 

2 Succession Act, Ss. 129-178. 

(3) Will. 

LEGAL ADVISER. 

See (1| Evidence Act. Ss. 126-129 
(2j Legal Practitioner. 

LEGAL CBCELTY. 

See (1) Hindu Law— Marriage. 

12) Husband and Wife. 

LEGAL DISABILITY. 

See Lim. act, Ss, 6— 8. 

LEGAL E8TATE. 

See Trusts act. 

LEGAL NECE8SITY. 

See Hindu Law— Alienation. 

LEGAL PRACTITIONER 

See also C. P. Code, O. 3. 

Abandonment of pi,,. 

Adminlon. 

Authority to not. 

Compromiie by. 

Coetn. 

Doty of. 

Feei. 

Intervention of Solioltor. 

Lien. 

Miioondoet. 

N «gligeuco. 

Return of brief. 

8eleotlon of Jnnfor. 

Tran tf nr of brief. 

Withdrawal from oaie. 

Wltneii. 

Miioellaneona. 

Abandonment of plea. 

-Abandonment offilea-Bindi client. 
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LEGAL PRACTITIONER— Abandonment of plea. 

Parties are bound by what their counsel do, in 
the shape of admissions, consents, withdrawals, 
in conducting the cases in the exercise of their 
discretion, acting within the scope of their autho- 
rity unless they have been induced or misled by 
some circumstances to make a statement under a 
mistake. [Walsh and Sunder Lal % JJ.) Brij Bhu- 
tan Lal v. Mahadeo Prasad. 35 I. C. 205. 

Abandonment of pica — Agreement to be 

bound by special oath — Validity. 

One of the plaintiffs in a suit for recovery of 
money died and her heirs were brought on re- 
cord. On behalf of the original plaintiffs three 
pleaders were engaged. The substituted plain- 
tiffs presented a second Vakalalnama on which 
only two pleaders made a formal endorsement of 
acceptance though it contained the name of the 
third also who was the senior pleader. Held, 
that as senior pleader of the three, the third was 
entrusted with the management of the case on 
behalf of all the plaintiffs. The two Vakalatna - 
mas were similar in terms and authorised the 
pleaders to withdraw the suit or to give up the 
claim of the plaintitf. to cite and examine the wit- 
nesses or to refuse to examine the same and pro- 
vided that all acts done by the pleaders for the 
benefit ot their clients would be accepted by the 
parties. Held , that the powers were wide and 
comprehensive enough to include also the step 
taken by the pleader in placing one of the defend- 
ants on special oath and agreeing that his clients 
should be bound by the answers given by the 
witness, [Ttunon and Beachcroft t JJ.) MBHAR- 
jan Bibi v. Sybd Kaurruddin Hafiz. 

57 I.C. 149:24 C. W. N. 385. 

Abandonment of plea. 

Where a pleader abandons a plea at one stage 
of the hearing of a cause it should not be enter- 
tained at later stages. [Mookcrjee and Beachcroft , 
JJ.\ Najabat Ali v. Bibi Kadiran. 

53 I. C. 49 : 30 C, L. J. 48- 

Abandonment of plea— Issue of fact. 

On a question of fact it is within the compe- 
tence of the pleader or the parties to give up 
.an issue. 25 M. 367, Foil. [Seshagin Aiyar and 
Moore, JJ.) Dalkrishna v. VenkatatRIbaka. 

43 Mad. 398 : 

27 M. L. T. 142: 11 L. W. 379 : 
55 I.C. 371 : (1920) M. W. N. 272 : 38 M, L. J. 86. 

Abandonment of plea- Authoi ily— Client 

cannot reopen issues in appeal, 

A pleader is entitled to withdraw a plea raised 
in the pleadings and the client cannot reopen 
to the issues based on such a plea in appeals. 
( Lindsay . J. C.) Surajpal Singh v. Debi Bax 
Singh. 34 I. C. 390 : 3 0. L. J. 156. 

Admission. 

Admission— Binds client. 

Parties are bound by what their counsel do, in 
the shape of admissions, consents, withdrawals, 
in conducting the cases in the exercise of their 
discretion, acting within the scope of their autho- 
rity unless they have been induced or misled by 
some circumstances to make a statement under a 
mistake. (Walsh and Sunder Lal, JJ.) Brij 
Biiukan Lal v. Mahadeo Prasad. 35 I. C. 205. 


LEGAL PRACTITI0NEB — Admission. 

Admission— Effeot of on— Party. 

Where a pleader in the Lower Court makes an 
admission upon an issue regarding which evi- 
dence might be, but is not given, the party will 
be bound by the admission. [Scott, C. J. and 
Batchelor, J.) DattajiRao Shidhoji Rag v. Nil- 
KANTH Rao. 39 Bom. 352 : 28 I. C. 485: 

17 Bom. L. R. 187. 

. Admission — Erroneous on point of law. 

An erroneous admission by a pleader on a 
point of law is not binding on the party whom 
the pleader represents and does not preclude the 
party from claiming his legal rights in an Appel- 
late Court. ( Mookcrjee and Beachcroft, JJ.) 
Secretary of State for India v. Sibaprosad 
Jana. 45 I. C. 983 : 27 C. L. J. 447, 

Admission — Question of fact— Binding 

on client. 

An admission of fact by the pleader of a party 
is binding upon his client and the opposite party 
cannot be arbitrarily deprived of the benefits of 
such admission. ( Riohardson and Beachcroft , 
JJ.) Jahadali V. Ajimannessa Bibi. 44 I. C. 18. 

Admission— Binds client. 

An attorney’s admission is evidence against his 
client unless shown to be otherwise. 29 A. 18J 
(P. C.) Ref. to. [Sanderson . C. J.) Kartokey 
Charan v. Sara Kamari Dabee. 

37 I. C. 71 : 20 C. W. N. 995. 

Admission — Question of fact — Client 

when bound, 

A pleader can bind his client by an admission 
upon a question of fact provided that such a ques- 
tion falls within the scope of the suit in which he 
has been retained. 18 A. 384 ; 22 Mad. 538; 

4 C.W.N, 169 Ref. Where there is no question as 
tothe liability of a transferee-defendant arising in 
a suit against the transferor-tenant, it is beyond 
the scope of the pleader s authority to bind his 
client by an admission of the validity of the trans- 
fer. [Mookerjcc and Carnduff } JJ.) DiGBIJOY 
Roy v. Ata Rahaman. 15 I. C. 166 : 

17 C. W. N. 156. 

Admission— How far binding on client. 

Plaintiffs are bound by the statement made by 
their duly appointed pleader. [Scott Smith, J.) 
Indar Singh v. Karim Singh. 164 P. W. R. 1916 : 

35 I. C. 870 : 86 P. L. B. 1916. 

Admission— Erroneous point of law— If 

binding on client . ... . . . 

A pleader’s erroneous admission on a point ot 
law is not binding on the client. (Sundara Aiyar 
and Sadasiva Aiyar, JJ.) Rama Aiyangar v. 
Kasinivbnda Aiyangar. 16 I. C. 746 : 

23 M. L. J. 3*7. 

Admission — Repudiation— Time of— 

Pleader and client. 

A party desiring to repudiate his counsel's 
admission must do so at the earliest stage. A 
pleader may abandon issue which he thinks un- 
necessary. (Kanhaiya Lal and Kendall, A.J.Cs.) 
Lachmandas Baba Ra,m» Lal^ ; ^ 0 c 19 
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LEGAL PRACTITIONER— AdmiwiOD. 

-Admission of question of law— Effect. 


Counsel cannot bind his client by an admission 
made purely as a point of law. ( Pi pen , J. C.) 
Habib Gul v. Shahdad Khan. 73 1. C. 594. 

Admission — Erroneous on point of law. 

An erroneous admission on a point of law 
made by the pleader oi a party prior to tbe filing 
of the suit is not binding on that party. [Pratt, 
J. C. and Fawcett , A.J.C. I Louis Dreyfus & Co. 
v. Firm of Ghandamal & Co. 

52 I. C. 876: 18 S. L. B. 128. 


LEGAL PRACTITIONER — Compromise by. 


— Admission— Erroneous on point of law. 

A client is not bound by the erroneous admis- 
sion of law made by his pleader. 24 B 360. Ref. 
(Fawcett, J. C. and Boyd, A. J. C.) Hassomal 
MDRijmal v. Ghulam Mahomad. 

27 1. C. 357 : 8 8. L. R. 156. 

Authority to act. 

— Authority to act—Defectiie vakalatnama. 

Where by oversight, tbe name of the pleader 
presenting an appeal was not mentioned in the 
vakalatnama , the pleader was not a properly 
appointed one, and there was no proper presenta- 
tionoftheappeal.il A. L. J. 4S8. (Rafique, J.) 
Muhammad Ali Khan v. Sakhu. 

19 I. C. 674 : 11 *. L. J. 458. 


•Authority to act . 


— Authority to act — Pleader cannot super • 

sede arbitrator appointed by client . 

Where a litigant has himself appointed ao 
arbitrator, his pleader has no power to substi- 
tute another or others in their place or to revoke 
the appointment of, one or more of them without 
the knowledge of. or instructions from, his client. 
Power to make an appointment in the first in- 
stance in the absence of instructions to the con- 
trary is one thing and power to undo the appoint- 
ment made by his client is another thing. 
(Kotval, A. J. C.) Kashiram v. Mt. Guddoo. 

5 N. L. J. 229 : 18 N. L. R. 140 : 

1922 Nag. 39. 


■ Authority to act — Xotice. 


A notice to his pleader is a sufficient notice to 
the appellant. (Lylc t A. J . C.) Shko Saik Singh 
v. Ausan. 9 o. L. J. 170 : 

1922 Oudh 75. 

Authority to act— Presentation without 

— Invalid. 

A petition of appeal presented without a 
latnama has not been legally presented at all. 
[Roe and Coutts , J.) Sheikh Palat v. Sarawak 
S ahu - 55 I. C, 271. 


Where a pleader files a vakalatnama at the first 
nearing, he need not bring fresh vakalatnama for 
setting aside an ex parte decree. ( Maclcod , C. J. 
and hanga, J.) Bachubai Jhirao v . Ibrahim 
I sull - 24 Bom. I. R. 744: 47 B. 11 : 

1922 Bom. 207. 


Authority to act— Appearance without 
vakalatnama — Procedure. 

When an accused is represented by a pleader 
without vakalatnama in an appeal, the proper 
course is to adjourn the hearing of the appeal 
until it is produced and thus afford the accused 
an opportunity of being represented by a pleader. 

! S< *' and Walmslc y * Ll Jasir Khan 
v . Emperor. 50 i. Ct 8l . 2 \ c r . L. J . 413. 

— * Authority to act-Exlent of. 

M , authority of a solicitor to represent his 
chent does not necessarily come to an end on 
the passiog of the judgment io the suit. (Hooker- 
jec and Caspcrsz , //.) Mohini Mohan v. Baroda 

121. C. 780: 14 C. L. J. 44fi! 
— Authority to act. 

himbSh^oX^ 

Din ' m SH ‘“p S H N m 5 1 ’: 
109 P. W. B. 1916 : 30 I. c. 617 : 

18 P. t. B. 1916. 

inir er gi?en [° a vabil t0 eweute a decree 

dphw P0WCr to receivc from the judgment- 
debtor, money out of Court and therefor. 

d-cree M the U C rt f re . C0 [ di . n 2 satisfacHon of the 
i e \ ea * of lbe amount so received hv 
». c ,^ 1S * e 8 a ^ (Sadasfpa Aiyar and Spencer 

li ] m s i!T a J5 ?• s nZ lRA * SmLSSS 

15 MIT. 162 : 22 1. C 977 : (1914) M.W.H. 920. 


Authority to act— Pleader appearing 

with party's knowledge and consent— Power of 
attorney not filed— Effect. 

Where a pleader appears with the party’s 
knowledge, consent and authority, the mere non- 
filing of a power-of-attorney would only be an 
irregularity and could not nullify the pleader's 
action or statement in Court ( Hartnolt and 
ioung, JJ.) williams. F. G. v. King, T. 

20 I. C. 189 : 6 Bor. L. T. 62. 

Compromise by. 

Compromise by— Authority must be 

express. 

A pleader who does not hold and has not 
bled in tbe suit before tbe Court his client's gen- 
eral power-of-attorney authorising him generally 
to compromise suits on behalf of his clients, cannot 
be recognised by a Court as having any authority 
to compromise the suit unless he has filed in the 
suit his client s vakalatnama giving him authority 
to compromise the suit before the Court. (Sir 
John Edge.) Surbndra Nath Mittra v 
Hera mb a Nath Bandopadhyaya. 

(1923) M. W. N. 734 : 83 M. E. T. (P C.) 294 • 
1 B. 4 A. (P. C.) 130 : 46 M. L. J, 463 ! 

1923 P, C. 98. (P. C.). 


—-—Gotnpromise by— Excess of pleader's 
authority— Binding nature of— Actings of par - 

A compromise signed by a pleader on behalf 
of his client which has been acted upon and adop- 
ted cannot afterwards be objected to on the 

Inter 1 * into ,£ he P ‘ eader had n0 ‘"^actions to 
enter into he compromise. ( Fletcher and 

Cummg, JJ.) Raja Promotiia Nath Roy * 

Beioy Madhab. 63 I. C° ij: 


suit , 


Compromise by— Authority to withdraw 

Power to withdraw a suit must be given soe- 
ctfically and cannot be implied from gJSJj. 
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LEGAL PBACTITIONEB — Compromise by. 

words authorising a compromise. ( Seshagiri 
Aiyar, J.t Ramaswamy ^illai v. Badra Naya- 
KAR. 27 M. L. T. 99 : 11 L W. 225 : 

(1920) M. W. N. 270 : 55 I. C. 267 : 

38 M L. J. 322. 


Compromise by — Consent of client. 


• Compromise by — Extent of authority. 


Where a vakil entered into a compromise with 
the opposite party and without settling the mat- 
ters in dispute, left the paities to fight out their 
rights in a fresh litigation and also surrendered 
the suit property to the adverse party. Held , 
that the vakil acted improperly and the compro- 
mise was invalid. (Benson and Sundara Aiyar , 
JJ.) MaNikka Mudaliar v. Deivasikamaxi 
Pillai. 13 I. C. 595 • 1 1912) M. W. N. 158. 

• Compromise by— Advocate — Failure of 


client to repudiate in time— Effect of acquiescence 
— Powers of court to set aside consent orders. 

Express authority is not needed for a 
counsel to enter into a compromise within the 
scope ot the suit. Where there is a limitation of 
authority and that limitation is communicated to 
the ether side, consent by counsel outside the 
limits of his authority would oe of no effect. But 
the position is one of difficulty where the limitation 
is unknown to the other side or when counsel 
acts on instructions as to a compromise under a 
misapprehension and not in exercise of that 
authority which is vested in him as an advocate 
of the party to the litigation. Principles as laid 
down in English cases leferred to. Where a 
consent order was passed in the presence and 
with the sanction of the client a«id he acquiesced 
in it for a long time, and bug after the drawing 
up of the order, he changed his mind or found it 
impossible to comply with the terms tbeieot. 
Held, a proper case had not been made out tor 
receiving the order. The C »urt undoubtedly has 
a very laige discretion in the matter before the 
order is actually drawn uo and perfected, but 
there is no such discretion where the o»der ha* 
in fact been drawn up and perfected l Das and 
BuchmllJJ.) Nilmoni Choudhury v. Kedur 
Nath Daga. 1 Fat. 480 : 3 Pat ^ f I p # S* : 


• Compromise by— Extent of authority . 


An authority given to a vakil to compromise a 
suit, if necessary, does not necessarily give him 
authority to negotiate the terms of the compro 
mise without reference to his client. Such 
authority must be strictly construed. ( Seshagiri 
Aiyar and Kumaraswami Sastri, JJ.) THENAL 
Ammal v. Sokkamma. 41 Mad. 233 : 

41 1. C. 429 : 22 M. L. T. 149 

Compromise by— General iakalai—lf 

sufficient. 

A vakil who has a general vakalal authorising 
him to compromise does not require a special 
power in order to effect a compromise. 2 M I. 
A. 253 : 21 M. 274, Dist. { Sadasiva Aiyar J ) In 
re Kollipara Venkamma. 

12 M L. T 348 : 17 1. C. 391 : 

23 M. L. J. 381. 


LEGAL PBACTITIONEB— Coats. 

his effecting a compromise in respect of mat- 
ters outside the scope of the suit. ( Miller , 
C. J. and Jwala Prasad , J.) HeRaMBA Nath 
v. Surexdra Nath Mittpa; 

53 I. C. 20 : 1919 Pat. 465. 

——Compromise by — Authority — General 
vahalatnama. 

A vahalatnama in general terms is wholly 
insufficient to authorise a vakil either to com- 
promise the suit or to refer it to arbitration. The 
position of a pleader is that of an agent to the 
client and his p->wer is created entirely by the 
vahalatnama . iJwala Prasad . J.) Jaipal Tewary 
v. Tapeswar Tewary. 45 I. C. 321. 


Compromise by — Advocate in Burma. 


An advocate in Burma can only compromise on 
express-consent of his client. There is no distinc- 
tion in this respect between an advocate to act 
only- as counsel and one to act both as counsel and 
solicitor. 13 A. 272 ; 21 M. 274. Ref. \Uaung 
Kip . J.) U. P. O. Yeik v . Ba Khaing. 

1 Bur L. J. 1. 


Compromise by — Authority— Ra tification 


by client— Effect of. 

Where a pleader has effected a compromise 
without specific authority and it has been ratified 
by the client it is binding on the latter. {Pratt, 
J.C.and Crouch . A.J.C.) SIRDAR Khatux:-. 
MURAD Ali. 34 I. C. 928 : 9 8 L. B. 218. 

Compromise by— Authority— Smd Courts 

Civil Circulars. 

A pleader has ordinarily no powers of com- 
promise and Form 4 of the Sind Courts Civil 
Circulars does not permit such a power to be 
given in the vahalatnama. [Hayward and 
Crouch , A.J.Cs.) Mahomed Umar v. Chiman 
SlXGH. 25 I. C. 935 : 8 S. L. B 91. 

Costa. 


-Costs — Attorneys— Personal liability— 

a • A * a 


Unnecessary printing. 

The Court ordered the cost occasioned by un- 
necessary printing of certain matter in the print- 
ed paper boo* of appeal, at the instance of the 
defendant's attorneys to be paid by the defend- 
ant’s attorneys personally and not their clients. 
Similarly with regard to the costs of a Judge s 
order obtained for the amendment of the memo- 
randum of the appeal by the addition at the 
instance of the plaintiff’s attorneys, o‘ a very 
unnecessary paragraph asking for relief in respec 
of a certain matter, l Scott , C. 7. and Batchelor. J A 
Lax i Ml Bai r. Radha Bai. 42 Bom 327: 

47 I. C. 762 : 20 Bom. L. B. 905. 

■Costs -Solicitor himself a party. 


The authority of a pleader to compromise a 
suit on bcaali of his client, does not extend to 


A solicitor who is himself a pariy in a suit is 
entitled to the same costs as if he had employed 
a solicitor except for items of personal appearance 
for which he cannot get his costs [Sanderson, 
C.J.and Uookenee, J.) The Bengal Stone 
Company. Ltd. v. Joseph Hyam. 

45 I. C. 738 : 27 C. L. J. 78. 

■Costs— Attorney— Infant client— So per- 


sonal decree, . . . 

Where an attorney appointed by a next ,,ie " 
of an infant is able to show that he has no 
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IEGAL PRACTITIONER— Duty of. 

reasonable chance of recovering his costs from 
the next friend he can institute a suit against the 
infant through a guardian ad litem to get a charge 
declared upon the property when it is recovered 
in the suit for which he was engaged, when it is 
found that the suit was properly instituted and 
was for the benefit of the infant. [Chaudhuri, 
J .) Kumar Krishna DuttvHari Narayana 
Ganguli. 43 Cal. 676 : 33 I. C. 708 : 

20 C. W. N. 637. 


Duty of. 

Duty of— Scandalous charges against 
Judges— Professional misconduct. 

Members of the legal profession are under no 
duty to their clients to make grave and scandal- 
ous charges either against Judges or the 
opposite party on the mere wish of their clients. 
They are not oaupers compelled to oney the 
dictates of their client where matters of good 
taith and honourable conduct are concerned. 
They are agents, not of the min who pays them, 
but are acting in the administration of justice a.-d 
are bound to exercise an independent judgment 
aod to conduct themselves with a sense of per 
social responsibility. (Mear s% C. J. % Walsh and 
Sulatman, JJ ) In the matter of Durga Prasad 
Mitiial 21 A. L. J. 603 : L. B.4 A. 616 (Civ) : 

46 All, 121 : J924 All. 253 (P. B.) 

Duty of— Clients with conflicting inter 

est. 

By ‘he custom of the mofussil. a pleader 
cmplo>cd legally a party to a proceeding before a 
court must faithfully and exclusively serve 
that party throughout the whole proceeding. The 
pleader id the mofussil is not merely an advocate 
He lS the confidential legal adviser of his client 
and plavs the role of a solicitor of a Presidaucy 
town. For legal advice, for the prosecution of 
legal proceedings ... all .heir stages, the client 

,S d t, epei !k Cnt °" . ,he P ,cader - This dependai.ee 
makes the position of the pleader peculiarly 

onerous and he must give his exclusive attention 
to .he interests of the client throughout any pro 
ccedmg . n which be is engaged «n winding ° 

3 S j n8,a P ,eadcr must not represent 
In C ? itors wh03e are know,! 

to conflict A pleader must not accept a vaba- 

c»i-nr W ?h Whe0 u he knows ‘hat he cannot act for his 
anA ^J hrou 2h°“ t fh« proceedings. ( Batchelor 
p JJ ) Government Pleader 

Bhaghubhai. 86 Bom: 606 : 14 Bom. L. R. 700 ’• 

161. C. 788 . 13 Cr. L. J. 913 
~7,7Z D H ty °f-Boycotl of Courts. 

si wmm 

justified or tolerated Reader- h Cann0t be 
and obligations to ha7e dut,es 

W., «. ... .0 LL\ ysj5srs"u?i£ 


LEGAL PBACI1T10NER — Duty of. 

cular Judge, or to the High Court ( Sanderson . 
C. J , Woodroffc and Mookerjcc , JJ.\ In the 
matter of Tarini Mohan Harare. 

26 C. W. N. 500 : 35 C. L. J. 403 : 

1923 Cal. 212. 

——Duty of— Effect of accepting vakalal — 
Dupes and obligations of. 

Per Sanderson , C. J — The acceptance of a 
vatatatnama wbjcb is much more than an autho- 
rity to act by a pleader entails a duty upon him 
to attend the Court <□ tire day nxed for the 
hearing or at least to make arrangements with 
other pleaders 10 look to the client's interest. A 
pleader caonot divest him-elf of tbc duty arising 
by the acceptance o! vakatatnama without teave 
of <-ourt. He is bound to give reasonable notice 
to the client so as to afford him an opportunity of 
obtaining uthec legal assistance. Per Wood- 
roffe y J : When a person becomes a pleader he 
becomes an othcer m a judicial system io which 
ms position, rights and duties and the auihoritv 
to wlucb he is subject are determined. If he has 
a grievance be must seek the remedy i r om the 
administrative authority concerned. It follows 
thai he cannot join in an action to boycott a Court 
or any particular Judge. It is open to any practi- 
uoncr for reasons personal to himself to reiuse to 
practice in any particular Court, but he mu M if 
ne has accepted a brief, discharge himseli in the 
proper manner. What would be a lawful excuse 
considered. Mere acceptance oi a vakalainama 
does not bind the pleader to appear in every day 

°‘ ,be P ,tce «di»gs if there are special terms 
■ificctiiig ttie matter. I he acceptance of a gene- 
ral vaHalatnama is sufficient to start the case 
against hi in, and il there was any special con- 
tact me burden of proving ibis, as a matter 

?i P l C nV y H W,lhl !' h, f knowled fi 6 * 'S on the pleader 
It a pleader stipulates lor tees before he does 

any work, he is not bound to do the work with 

wi h P o a V 1,Cn, K bUti ‘ hc aCce P'* a MkJatZlna 

Without such stipulation, he must proceed to 
represent him es C o though unpaid, until he is 
*’ r .°P crly ^charged ter Uockaj te J-! 
pleader who has accepted a vakalatnaxm ■> a 
hied it in Court .s ordinarily bound to apeeir 
and conduct his case in the absence of i, 
agreement to the contrary. If he il to 
pcr.orm th.s duu he must be ready Aliy 
his conduct by proof that the client J fail,.H 
•o uffilan implied term of the agreement ^ueb 

astac advance pav ment of fee, etc His lUhiiin- 

coIlrseToM! 11 ^ h ** dischi “8 cd by re . 

course to the app.opriatc procedure. Tins is not . 

Fulur *? eU b " Uvccn t,,e Pleader and the client 
ta.lurc to appear renders him liable to dlscioli.,’ 

ary action by the Court. What would be just v- 
«casonH lor absence considered 

™'« al " uma is necessary to entillf S 

pleader to a. pear in pi ci'ccdioi*s suIki 

48 Cal. 732 . 36 C. L J 366 : 26 C. W. N. 689 • 

1922 C - 6 1 : 44 Cr. I. J. 33. 

-**■•««* 

<*«* con- 

‘”“ iT ‘ > beneficial (S 
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LEGAL PRACTITIONER — Duty of. 

to the subject-m3tter of the litigation antagonis- 
tic to that of his client ; if the pleader gains a 
pecuniary advantage, be must hold it (or the 
benefit ot his client subject to reimbursement for 
expenses incurred- ( Mookcr;es and llalmsley, 
JJ i Nagendra Bala Dassi *. Debesdra Nath. 

22 C. W. N. 491 : 441. C. 13 : 

27 C. L. J. 388. 

Duly of —Paper book— Contract between 

Pleader and High Court . 

An undertaking by a pleader to prepare an 
office book is a contract between the Pleader and 
the High Court which the Coutt expects him to 
fulfil and can be enforced in the same way as the 
contracts by attorneys are enforced. ( Tottenham 
and Trevehan.JJ.) Satis Chander Bhauvick 
*. Saroda Prasad Ray. 25 I. C. 510 : 

19 C. L. J. 432. 

Duty of— Counsel's duty to give evidence. 

Counsel appearing in a case ought to give his 
evidence as a witness if he can thereby throw 
light on the case. (Woodroffc, Coxe and Chatter- 
ice, JJ.) Weston v Piyap.e Mohan Das. 

40 Cal. 898 : 23 I. C. 25 : 18 C. W. N. 185. 

Duly of— Officer of Court— Joining an 

Association declared unlawful— Effect. 

A legal practitioner joining an association cle- 
dared as unlawful under the Cr. Law Amendment 
Act is liable to be dealt with under the Letters 
Patent. The proceedings against him in such a 
case is neither civil nor criminal. [Shadi Lal.C. 
J.. Soott-Smith and Abdul Raoof, JJ.) In r J 
Abdul Rashid. 4 Lah. 271 : 1924 Lah. 123. 

Dufy of. 

It is incumbent on counsel to see that their 
clients arc properly represented when their case 
is called on for hearing. If a counsel is unable to 
appear himself he should arrange for another 
coansel to take the brief for him. {Abdul Raoof 
and Martineav. JJ.) Saif Ali v. Chiragh Ali 
SHAH. 1923 Lah ' 97 ‘ 

Duty of— Acceptance of vahalat—Duty 

l ° When a pleader accepts a brief it is his duty 
to attend to his client's interest throughout the 
proceedings in the case unless his appointment 
be determined with the leave of the Court by a 
writing signed by him or his client and filed n 
Court [Lyle. A. J.C .) Sheo . La.q Singh*. 
Au.am Singh. » 0. 0. 40 : 

Duty ot — Pleader — Trustee Rights. 

A pleader-trustee should not appropriate the 

the first assets realised as his fee th . e 

consent of beneficiaries. [Pratt. J.C and Crouch. 

A. C. I Hassosial jKoto-JL. 6 ^ t 

Fee*. 

Pees — Certificate of ees—Whtn should 

bC AUc certificate is filed within time if it is put 
in before the date on which the appeal was ac u- 
ally heard though it is after the date hxed 
first £m S . t ‘ 1 . 1 DAMB.R S.NGH .. 

KALYAN SINGH.. 11 


LEGAL PRACTITIONER— Intervention of solicitor* 


Fees — Land acquisition case. 

• • • < « j • 


If the claim against a land acquisition award 
is exorbitant, and absurdly extravagant the 
Counsel’s fees for the Secretary of State 
should be allowed ad valorem , on the amount in 
appeal. (Reid % C. J. and Robertson t J.) Faiz 
Muhamad v. Secretary of State. 

107 P. R. 1912 : 17 I. C. 901 : 

34 P. L. R. 1913. 

Fees— Advocate instructed by vakil on 


Original Side of the High Court— Fees whether 
recoverable as part of costs. 

On the Original ?ide of the High Court a party 
cannot recover from his adversary as part of the 
costs of the suit the fee paid to the advocate who- 
appeared on the instructions of a vakil. (Wallis 
C. J. and Seshagtri Aiyar , J.) SRINIVASA 
Aiyangar v. Kannappa Chetti. 33 I, C. 906 : 

30 M. L J. 120. 

Fees—C. P. Code , S. 47— Civil Rules of 


Practice , R. 32. 

In an appeal against an order under the old 
section 244, read with the old section 212, a 
pleader s lee should under R. 32 of the Rules of 
Practice, be allowed only at the rate of U per 
cent. [Sadasiva Atyar and Spencer , JJ.) AdUS- 
MALLI VENKATRATNAM V. SENKARAYANNA. 

24 1, C. 283 : 1 L. W. 298. 


Intervention of Solicitor. 
Intervention of solicitor — Counsel— Pro- 


fessional etiquette. 

Looking to usage and etiquette of the profes- 
sion, counsel should not undertake any proles- 
sional work as regards which the relation of 
counsel and client can arise except on the in- 
structions of a solicitor. No statutory rule of law 
prevents a litigant from instructing counsel 
directly or to prevent counsel so instructed from 
appearing ou behalf of a litigant, but eminent 
fudges emphasized the importance of strict ad- 
herence to the long established professional 
usage in this respect. In the Calcutta High 
Court departure from this practice is allowed 
only in the case of appeals from the muffasil. A 
real and not merely a formal compliance witn 
requirements of professional usage is necessary 
in this respect which is expedient in the interest 
ol suitors and for the satisfactory administration 
of justice. Consequently, communications should 
pass between counsel and attorney and not be- 
tween counsel and the lay client without the in- 
tervention of the attorney. [Hooker tec and Piet 
chtr , JJ.) JACOB ft CO*. RAJ.BIJAW 

Intervention of solicitor— Counsel— Pro- 


fessional etiquette . ^ „ 

Though there is no rule of law preventing a 
litigant from instructing his Counsel directly, it 
is expedient in the interests of the suitors and for 
satisfactory administration of justice that the 
usuage obtaining on the Original Side o 
the Calcutta High Couri that counsel should take 
their instructions only from attorneys, should DC 
adhered to. ( Sanderson , C.J. and Cha J* d ^ r iyA 
AN Advocate, In re. 44 Cal. 74. 

42 I. C. 63 ; 26 C. L. J.605. 
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LEGAL PRACTITIONER— Lien. 


Lien. 

— Lien — Right to — Tort. 

The right of a solicitor claiming a lien will 
largely depend on the circumstances under which 
he has ceased to act for his client. V\ hether 
the solici'or has discharged himself or whether 
he has been discharged by his client is the test. 
In other words, whether the solicitor ha> ceased 
to act for his client owing to an unjustifiable 
action of his own or whether he has ceased owing 
to the aciion of his client. In an administra- 
tive action the obligation of the solicitor to g ve 
inspection of and to produce documents that are 
in his posj-tssion and over which he has a lien 
is confined to those cases m which they are essen- 
tial t > determine thoc questions arising in the 
normal ad . inistrat'OQ proceedings when the estate 
is being actually administered. Houghton v. 
Bough ton , 23 Ch, D. 169 ; In re Capital Fire In- 
surance Association, 24 Ch. D. 408 Poll. {Robert- 
son , J I Aybshabi V . Ahmed E5SA. 35 Bom. 3^2 : 

12 I. C. 3 : 13 Bom. L. B. 670. 

Lien — Limitation 

A pleader’s lien in respect of tbe bill of costs 
of the pleader can be exercised by the pleader 
notwithstanding that by the terms of the Limita- 
tion Act he is barred from bringing a suit, (/?on- 
kin, J ) Rajah Narendra o Tarvbala. 

66 I. C. 209 : 25 C. W. N. 800 


Lien — Enforcement of costs— Direct 

order to pay— Jurisdiction of Court. 

The C- urt has jurisdiction to enforce, in a pro- 
per case tho solicitor's lien by making a direct 
order for payment to the solicitor by the opposite 
party of surh costs, 2 C. W. N. 508 Foil. Where 
the original client was dead and his legal repre- 
sentatives were not people of substance and were 
unable. to pay, it is a proper case for the Court to 
exercise discretion and pass an order for pay- 
ment of uch costs to the solicitor by the opposite 
party. {Rankin, J.) Haranandroy Foolchand 
V Gootiram PHUTT4R. 54 I. c. 691 : 

46 Cal 1070. 


L f en Judgment obtained by client. 

S Heitor’s lien on the judgment passed 
favour of his client should be given effect to li 
other liens, it tho judgment is in t^e soliatoi 
possession. The lien should be subject to oth 
equities it any. (C haudhuri. J.\ Bhuphndi 
Nath Bhose v. E. D. Sassoon & Co. 

43 Cal. 932 : 38 !. 0. 30 : 21 C. W. N. 1C 


nf . . j* icn E* fen t of moveable and immo\ 
able property recovered m the suit , 

An attorney has a Hen for his costs over t 
properties moveable or immoveable, recovered 
the suit oi his client but be cannot get a persoi 

KnMi C w aR v l,S 510 m(aT ‘ l c,,enl * t Chaudhuri, 
,SHW DUTT v ' Hari Naray 
uASGtLl. 43 Cal. 676 : 83 I. C. 70 

20 C. W. N. 6! 


L '«»-When modified- Change of sol 

II a change of solicitors in the course of 
action takis place the former solicitor’s lien is 
taken away but modified according ashfa\ 

C D— VOL. Ill ill 


LEGAL PRACTITIONER— Negligence, 

charge is by himself or by bis client ; in the for- 
mer case he is entitled to have an undertaking 
from tbe new solicitor that he should hold the 
papers without prejudice to his lien and to return 
them intaci to him alter the action is over, in the 
Jaiter case he cannot be compelled to hand over 
or produce the papers so long as his costs are 
unpaid. {Sanderson, C. J., Woodro ffc and 
Mookcijcc , JJ.) Prabhu Lal v . Kumar Krishna 
Dutt. 20 C W. N. 437 : 38 I. C. 73 : 

23 C. L. J. 326. 

| ; Lien — Money in cash deposit . 

Where a Barrister d es noi obtain a decree in 
favour of his client there are no fruits on v* hich 
he can claim a l*en. When he allows money of 
the client deposited in Court to be taken away he 
cannot subsequently claim a lien on the amount. 
{Harinoll and Twomcy , JJ.) Robertson v. Ko 
Cheik. 29 1. C. 870 : 8 L. B. R. 70 

Miiconduct. 

Misconduct— Unfounded imputations in 

open Court against the fairness and impartiality 
of the presiding Judge— Duty of pleaders towards 
their client and tht Court. 

Unlounded imputations in open court against 
the fairness and impartiality cf the prt*id»rg 
Judge amounts to proicssional misconduct. {San- 
derson. C.J. and Richardson. J .) Mahendra 
Lal Roy, In re 27 C. W. N. 88 : 1924 Cal. 650. 

Misconduct— Application for renewal of 

ccrtificul'— Suppression of facts— Discharge from 
Government Service. 

A pleader who had been discharged from 
Government service for improper conduct ia 
connection with a criminal case concealed the fact 
and applied lor renewal of the Pleader's certifi- 
cate. Held that though the conduct of the plea- 
der in relation to the criminal case was open to 
grave comment, yet, the renewal ol the certi- 
ficate could be granted. The High Court ordered 
the renewal of the certificate after six months 
( Mookerjee, C . J. and Fletcher . /.) Mukunda Lal 
Dhar, In the matter of. 

37 C. L. J 391 : 27 C. W. N. 628. 

“T Misconduct*- Defiance of law— Tubing 

the law into /i»s own hands . 

Where a pleader had deliberately taken the 
law idio his own hands and defined the orders of 
constituted authority and where he exposed no 
icgrel lor his past conduct and has given no 
assurance lor luiure conduct, held the mere 
warning is nor a sufficient punishment. {AWltr, 
C. J., Mullub and Kul nant balmy. JJ.) Babu 
Madheva Singh, In the mailer of 

1933 P„t. 42 : 1933 P. 185 (8 B.). 


, ■ ~ Negligence Dismissal of appeal— Liabi 

lily to client. 

Per Riclnrds, C. J. ■— if it i s shown that ar 
advocate who is a Barrister or oiher professiona 
gentlemen received and accepted instructions t< 
tile an appeal but h.s client lost his right of ap 
peal as a result of his negligence to file the appta 
or appheahon time he will be liable to tin 

ToV£ Cha, 1 S ' C - L i.» Budhi 

v. DiwaN. . 37 All. 267 ; 28 I. C. 265 

1* A.*L. J. 2lfi 
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Negligenoe— Pleader' $ responsibility for 

fraud committed by his clerk — Remedy of client . 

A pleader is responsible for any fraud perpe- 
trated by his clerks on his clients. The princi- 
ples of agency are not applicable without reserva- 
tion. to the relation between a client and his plea- 
der. The conduct of a pleader who is guilty 
of fraud or such gross negligence as would, 
in law, amount to fraud, cannot bind his 
client and the Court has power to restore an 
appeal dismissed for such conduct on the part 
of the appellant's pleader. The Court may in its 
discretion leave the appellant to his remedy 
against the pleader by an action for damages. 
(Sundara Aiyar and Spencer , JJ.) MURUGA 
Chbtty v. Rajasawmi. (1912) M. W. N. 332 : 
11 M L. T. 280 : 14 I C. 823 : 22 M. L. J. 284. 

Return of brief . 

Return of brief — Return of fees 

Where an advocate accepted a brief containing 
instructions to appear for a client but in conse- 
quence of other work returned the brief to his 
attorney and claimed to have earned the consul- 
tation fee marked on the brief. Held , he should 
have returned the whole fee as the consultation 
was only with a view to attending at the trial. 
(Sanderson, C. J. and Chaudhurx, J.) In re As 
Advocate. 44 Cal. 741 : 42 I. C. 03 : 

20 C. L. J. 005. 

Selection of Junior. 


LEGAL PRACTITIONER— Miscellaneous. 

upon the Attorney to give reasonable notice to 
the client of his intention to withdraw from the 
case. That the Attorney would apply to be dis- 
charged from the case which application comes 
on for hearing before the Court the next day 
does not mean giving reasonable notice to the 
client. ' (Sanderson, C. IVoodroffc and Hooker - 
jee % JJ.) Prabhu Lal v. Kumar Krishna Dutt. 

20 C. W. N. 443 : 33 I. C. 78 : 23 C. L. J. 473. 

Withdrawal from case— Implied —Non- 
payment of out-of-pocket expenses. 

The refusal of Attorney to go on acting unless 
his out-of-pocket expenses are paid by the client 
amounts to a discharge of Attorney by himself 
and he. thenceforward, cannot claim to retain 
the papers when they are wanted for continuing 
the litigation. (Sanderson. C. Woodroffe and 
Mookerjee, JJ.) Prabhu Lal v . Kumar Krishna 
Dutt. 20 C. W. N. 437 : 33 I. C. 73 : 

23 C. L. J. 320. 

Withdrawal from case— Implied— Non- 

payment of necessary funds. 

An Attorney discharges himself by refusing to 
proceed with a suit because the client does not 
put him in funds. The contract of the Attorney 
is an entire contract to carry on the litigation to 
its termination subject to his being paid. (Flet- 
cher, J.) Mohbshpur Coal Co., Ld. v . Jotindra 
Nath Gupta. 40 Cal. 380 : 18 I. C. 315 s 

17 C. W. N. 278. 


Selection of Junior. 

The practice of one counsel already engaged in 
the case selecting the other counsel who should be 
briefed with him is contrary to the traditions and 
to the best interests of the profession and ought 
to be discouraged. ( Sanderson . C. J. and Chaud- 
hurt , J.) An Advocate. In re 

44 Cal. 741 : 42 I. C. 03 : 20 C. L J. 005. 

Transfer of brief. 

Transfer of brief— Failure of pleader to 

appear on account of illness— Pleader engaging 
another to conduct the case — Refund of fees. 

It is doubtful whether a client is entitled legally 
to claim refund of fees, because his pleader being 
absent on account of illness, sent a substitute in 
accordance with the power of attorney and the 
client refused to engage him. In case of neglect 
client is entitled to refund. (Chevis, J.) Dbvi 
Prasad v. Ram Rakha Mal. 

33 I. C. 993 : 20 P. W. R. 1910. 


Transfer of brief— Pleader appearing for 

another— High Court rules. 

Where a pleader appears for another who is 
unable at the moment to attend court he ought to 
inform the court that he is so appearing. ( Cam - 
duff and Richardson . JJ.) Jogesh Chandra 
Gupta, In the matter of. 17 Cr. L. J. 1910 : 

33 I. C. 831 : 20 C. W. N. 283. 


Withdrawal from Case. 

— Withdrawal from case— Grounds— N otice 

What amounts to. 

A Solicitor may withdraw on good grounds 
which include misconduct of an offensive charac- 
ter or such misbehaviour on the part of the client 
as makes it impossible for a self-respecting soli- 
citor to continue to act for him. It is incumbent 


Witness. 

Witness — Counsel likely to be witness in 

a cause— Acceptance of brief. 

If counsel knows or has reason to believe be 
will be an important witness in the case a retai- 
ner therein ought not to be accepted by him. If he 
finds he is likely to be a witness during the course 
of the trial he ought not to continue to appear un- 
less his retiring would jeopardise the client's in- 
terest. If counsel knows that his own professional 
conduct is likely to come in question in the 
cause he must not accept a retainer or if he ac- 
cepts it without such knowledge, he must return 
it. There is nothing inherently unprofessional 
in counsel giving evidence, in a case where he 
appears, as to facts that happened before or after 
the retainer but counsel must not testify for or 
against his client, on matters which are not 
merely formal. A counsel appearing in a case ought 
to give his deposition if he can thereby throw 
light on the case. ( Woodroffe , Coxe and Chatter - 
iec, JJ.) D. Weston v. Peary Mohun. 

40 Cal. 898 : 23 I. C. 25': 18 C. W. N. 186. 

— - Witness — Appearance in case where his 
evidence is likely to be material. 

Though it is desirable that counsel should not 
appear in a case in which evidence is likely to be 
material, there is no rigid rule preventing the 
court from examining the pleader at any stage of 
the suit when such a thing is necessary for the 
ends of justice. (Kumaraswami Sastn , /.) Lodd 
GOVINDAS V . RUKMANI BHAI. 

29 I. C. 185 : 17 M. L. T. 382. 

Miscellaneous. 

Agreement not to praoticc for a certain 

time— Breach— Injunction? 
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Where two branches of the legal profession 
( Barrister and Solicitor) are amalgamated in a 
particular place, a person who carries on both 
branches and is a legal practitioner in that place 
may enter into an agreement not to practise for a 
reasonable time. In case of breach of such an 
agreement without justification or excuse, the 
court will grant an injunction. (Lord Macnaugh- 
tcn). Hom^d. Douglas. 

19 I. C. 822 : 17 C. W. N 215 (P. C.). 

— - * Reference by the Board of Revenue to 

Bigh Court — Right of pleader to be heard. 

On a reference to the High Court by the Board 
of Revenue on a matter arising in the mofussil. 
Vakils are entitled to be heard. ( Mookerjee . C. 
Fletcher and Walmslcy , JJ.) BlRENDRA K (SHORE 
v< Secretary of State. 

25 C. W. N. 80 : 01 I. C 112 
32 C. L. J. 433. 

Judge— Competency of to try case , in 

which he was Counsel for one of the Parties. 

Judges voluntarily decline to hear cases with 
which they were connected as Counsel before 
their elevation to the Bench This practice is but 
an evolution of the elementary maxim that no man 
should be a Judge in his own suit and preside in 
a case in which lie is not wholly disinterested and 
impartial. But this principle does not apply 
when objection is taken to Judge trying a cause on 
the ground that he had, before his appointment, 
acted as Counsel in other matters for one of the 
parties. It is no objection to a Judge trying a 
case that before his appointment he was Counsel 
in other matters for one of the parties. The fact 
that a Judge was prior to elevation to the Bench 
engaged in the particular cause is no disqualifi- 
cation, though according to long usage a Judge 
would refuse to adjudicate upon a case if he had 
been engaged as Counsel therein. ( Mookerjee 
and Fletcher , JJ.) Jacob and Co. v.Rashbihari 
Ghose - 67 1. C. 22 : 39 C. L. J. 313 

Capacity to be an arbitrator. 

. V’° linC0mpctenl ,0 be an arbi- 
tralor simply because on some occasions he was 

«£££ by ??, 0f !hc ? arHes as h is P^ader. 
[Fletcher and Ntwoould. JJ.) Rajbndra Nath 

Das v. Abdul Hakim Khan. 39 I. c. 767 


— — — Professional practice. 

When a suit for rent is in contemplation by the 
lessor, and one ofllhe tenants, (who were joint) 

S“ h h es t he P' cader for lhe purposes of 

S B 0h r! Uthor ^ ,oact ° n hehelf of 
an the defts. [Sanderson. C. J. and Mookerjee 

J.) Meajan Matbor v. Alimuddin Mba 

44 Cal. ISO : 20 C. W. N. 1917 : 

34 I. C. 671 : 96 C. L. J. 48. 


Privilege — Full Bench. 

que3t , ion whether a Counsel has exceeded 

Sr* ,h 2 ; 

'Purchase of subject-matter 0 f suit - 


LEGAL PRACTITIONER — Miscellaneoo s. 

Where a pleader paid the pre-emption money 
out of his own pocket for his miDor client and 
claimed the pre empted property on the ground of 
its sale to him by the minor's next frieod, he is 
entitled only to a decree for money against the 
client under S. 65 of the Contract Act. A pleader 
who agrees to conduct a case for his client without 
remuneration is not afterwards entitled to claim 
it from the client’s representatives. [Johnstone 
and Lai Chand, JJ.) Chanda Singh v. Harbans 
Singh. 

12 P. L. R. 1916 : 30 I. C. 513 : 

108 P. W. R. 1915. 

Mukhtear — Status and position of. 

A Mukhtear is an attorney, whether appointed 
specially or generally or certificated as a legal 
practitioner. A Mubhtearnamah is a document 
which empowers him to act for the person by or 
on whose behalf the document is executed and in- 
cludes a power-of-attorney in favour of a person 
other than a certified Mukhtear. [Reid, C. /„ 
Kensington and Chevis, JJ.) Ganpat v. Prem 
Singh. 108 P. W. R. 1912 : 15 I. c. 122 : 

202 P. L. R. 1912. 

Perjury — Conviction for— Effect, Pro- 
priety of conviction if open to challenge— Matters 
to be considered— Removal by Benchers— Effect. 

The conviction of a legal practitioner for per- 
jury is good ground for striking off his name 
from the roll of practitioners. In deciding the ques- 
tion, the propriety of the conviction cannot be 
questioned, but the court can go into the facts to 
find out for itself the extent of the moral turpitude 
involved. Where the conviction is by a foreign 
court but the law is the same as in India and 
there has been a fair trial, the same principles 
will apply. An order of disbarment is not con- 
clusive for all time, if circumstances change and 
the court is coovincted that the delinquent has 
been brought to a higher sense of honour and 
duty, the order can be Cancelled. During the 
interval if the practitioner leads a honourable life 
the court can take that matter into consideration! 
Disbarment of a member of the English Bar by 
the Benchers of his Inn docs not ipso facto lead 
to h,s bemg struck off the rolls of an Indian 
High Court. The matter would have to be decid- 
ed under the discretion given by the Letters Pat- 
ent. ISchwabe. C. J Coutts Totter and Krishna 
JJ.) in the matter of an Advocate of the High 
Court. 46 Mad. 903 : 

18 L. W. 823 : 33 M. L. T. HO (HC|- 
45 M. L. J. 639 : 1984 Mad. 266. 


Right to appear— Powers of District 
Magistrate over private pleadcrs-Gencral direc- 
tions to Subordinate Magistrates— Revision. 

A District Magistrate has no power to issue 
general directions to his subordinate Magistrates 

n fh ® pe "°? prac,i3e as a private pleader 
J? Cou . rt3 - If however a particular pleader 

^ ®f RT J ev « d by an .y ordcr of the District Magis- 
trate or other magistrate refusing to hear himhe 

can apply in revision to the High Court [Oldfield 
and Devadoss, JJ.) Nagasaui Iyrr, /„ rt 

1999 K. W. N. 809 : 31 488: 

16 I. W. 879 : 1983 Mad. 513. 
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Enrolment of —Proceedings — Nature of % 

The proceedings relating to enrolment of plea- 
ders are purely administrative and not judicial. 
[Dawson Miller , C.J. % Mullick and Jwala Prasad , 
JJ .) Sudhansu Bala H*zra, In r t . 

1 Pat 104 : 3 Pat L.T. 69 : 1922 Pat 97: 

1922 P. 259 (P. B.). 

Defamation by— Suit for damages , if 

lies. 

A suit for damages against a pleader for words 
used during argument is n it maintainable. ( Das 
and Adami % J J .) Jagat Mohan v. Kalipada. 

1 P. 371 : 3 P. L. T. 276 : 1922 Pat. 85 : 

1922 P. 104. 


LEGAL PRACTITIONER Miscellaneous. 

Bvquiry — Court , duty of . 

The duty of Court, in holding an enquiry 
under the Act is not to allow irrelevant matter to 
be introduced or to admit inadmissible evidence. 
[Miller, C.7., Mullick and Jwala Prasad , JJ.) Em- 
peror x». Sukya Narayan Singh. 

1 Pat. L. T. 372 : 57 I. C. 460 : 21 Cr. L. J. 636 : 

2 U P. L. R. (Pat.) 168. 
• 

Evidence — Omission to call — Effect. 

If an advocate takes the responsibility of not 
calling evidence, whatever his reasons for so do- 
ing mav be. the case cannot be reopened in order 
to admit such evidence af er it has been decided. 
| [Fox, C.J. and Hartnoll , J .) Hose Mary Bennett 
1 v . James Housrier Bennett. 

11 I. C. 779 : 4 Bur. L. T. 161. 


LEGAL PRACTITIONERS ACT (I OF 1846) 


STATUTE INDEX. 


Act not to affect certain Vakils, S. 13. 

Agreement, private between parties and pleaders, 
S 7 

Appeal, S. 12 

Appeal to Citv Judge, S. 10 
Barrister, right of to plead in all courts, S. 5 
Bombay Regulation II of 1827, S. 6 
Calculation of pleaders* fees, S. 7 
Enactments, repealed, Ss. 1 to 3. 

Enactment to cease to have force, S. 5 
Enforcement of private agreements, S. 8 
Fees, calculation of, S. 7 
Munsif's power to fine pleader, S. 12 
Office of pleader open to persons daly certified, 
S. 4 

Opinion, Remuneration for, S. 9 


Pleader, office of, open to persons duly cer. ified, 
S. 4 

Pleader, Sadr Amin’s power to fine, S. 10 
Pleaders' fees, calculation of. S 7 
Power of Munsifl to fine pleader. S. 12 
Power of Sadr Amin to fine pleader, S. 10 
Private agreements between parties and pleaders, 
S. 7 

Private agreements, enforcement of, S. 8 
Remuneration for opinions, S. 9 
Repeal ol enactments. Ss. 1 to 3 
Right of barri>ter to plead in all Courts, S. 5 
Rules of Zila Courts applicable to pleaders in 
Munsift's Couits, S. 11 
Sadr Arrio’s power of fine pleader, S. 10 
Vakils, act not to affect certain, S. 13 


LEGAL PRACTITIONERS ACT (XVIII OF 1879) 


Acquittal of pleader, etc , S. 14 
Acquittal of pleade . etc.. High Court to pass 
orders thereon, S. 15 
Acquittal of revenue agent, S. 24 
Admission of pleaders etc., S. 6. 

Admission of proper persons to be mukhtars. 

S. 16. 

Admission of proper persons to be revenue 


agents, S. 17 , c 

Adversary’s advocate, etc., fees of, S. Z7 
Advocate, enrolled may be dismissed b> High 
Court, S. 41 

Advocates and Vakils, S. 4 . , 

Advocaies, exemption of from certain parts ot 


Act, S. 38 - c ... 

Advocates, Vakils and Attorneys, Ss. 4-5 (Ch. II) 

Agreements, power to modify or cancel, S J 
Agreements to exclude further claims, b. ou. 
Agreements with clients, S. 28 
Alteration of lists of touts, S 36 
Amending lists of touts, S. 36 


Appearance of Revenue-agents, S. 10 
Appellate side of High Court, power to make 
rules for mukhtars, S. 16 
Appointment of examiners, S. 37 
Appointments, saving of, S. 2 
Attorney, powers, functions, etc., of, S. 5 
“ Attorneys " Ss. 4 and 5 (Ch. Ill 
Attorneys, exemption of, from certain parts ot 
Act, S. 37 

Attorneys of High Courts, S. 5 
Attorneys of Supreme Courts, right to plead in 
Sadr Courts, S. 3 

Barristers and attorneys of supreme courts not 
required to produce certificate of character, etc. 
but may plead in subordinate courts, S. 4 
Bengal Act VII! of 186<>, reference to, S. 10 
Cancellation of agreements, S 29 
Cancellation of certificates of pleaders, etc., a. / 
Cancellation of certificates of revenue-agents, 

S. 18 
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Certificate, character not to be produced by 
barristers and attorneys, S. 4 
Certificates, Ss. 25-26 (Ch. V) 

Certificates authorising pleaders to practise, 
stamps tor, Sch. II 

Certificates, authorising to practise permanently, 
S. 7 


Dismissal of revenue-agent, guilty of unprofes- 
sional conduct, S. 22 
Dismissal of revenue-agents, S, 17 
Dismissed pleader, etc., failing to deliver certifi- 
cate, S- 33 

Dismissed practitioner practising after dismissal, 
S. 34 


Certificates, fee for, S. 25 
Certificates issued, saving of, S. 2 
Ceriificates of pleaders, S 6 
Certificates of pleaders, etc., cancellation of, S. 7 
Certificates of pleader* etc., renewal of, S. 7 
Certificates of pleaders, etc., renewal of their 
certificates, S. 7 

Certificates of pleaders, «tc., retention of S. 7. 
Certificates of Revenue-agents, S. 17 
Certificates of Revenue-agents, cancellation, S. 18 
Certificates of Revenue-agents, renewal of, S. 18 
Certificates of Revenue agents retention of, S. 18 
Certificates, shall be surrendered by dismissed 
practitioners, S. 36 
Certificates, stamps for, Sch. II 
Certificates to pleaders and mukhtears, S. 7 
Certificates to revenue-agents, S. 18 
Certificates, where no stamped paper required, 
S. 25 

Certificates, whose renewal not required, S. 7 
Character certificate, not to be produced by 
barristers and att jrneys. S. 4 
Character, unfitting oue to be pleader, etc., S. 12 
Charge of unprofessional conduct of pleader, 
S' 14 


Cbiel controlling authority, power to call for n 
cord. S. 24 

Chief controlling authority, to fix fees on civ 
and revenue proceedings, S. 27 
Chief controlling authority, to make rules as t 
qualifications, etc., of Revenue-agents, S. 17 
Chief controlling authority, to suspend Revenu 
-agent, S. 23 

Civil Judge, how to make report about pleadei 
S. 14 

Civil Pro. Code, affected by the Act, S. 16 
Claims, agreements to exclude, S 30 
Clients, agreements with, S. 28 
Commencement of the Act. S. I 
Continuance of certificates of pleaders, etc., S. 
Conviction of pleader, etc., S. 12 
Conviction of revenue-agents, S. 21 
Courts, Sadr, Right of Supreme Court attorney 
to plead, S. 3 

“ Court, subordinate ’* defined, S. 2 

CO e U tc*’s W 7 at COnrt3 1 ° 8iTC ccr,i6ca,es to Pleadei 

Courts where pleaders, vakils, etc. to practise, S. 
^ourt to exclude touts from its prcciucts, S. 36 

Declaration of functions of mukhtears, S. 11 
JJebmuoos, $. 2 

De t!i a 8 % ? .26 COrUfiC,tCa bV di5miMed P" cli 

Dismissal of mukhtears, S. 16 
S^.1 9 Per80n holdiag mukhtear - etc., certi 
Dismissal of pleaders, etc,, S. 13 
Dtsin.ssal of pleaders, ete,. convicted of offence 

Dismissal of pleaders, mukhtars, etc- S. 6 
Dismissal of reveoue-ageol, s. 23 

nTdW. s eV 2 C “ Ue agenf UOnvicted of «l*i' 


Dismissed practitioners to surrender certificates, 
S. 26 

District Judge when 10 suspend pleader, S. 14 
District Magistrate, how to make report about 
pleader, $. 14 

District Magistrate, when to suspend pleader, etc,. 
S. 14 

Duties of attorney, S 5 
Duties of inukhtars, rules regarding, S. 16 
Duties of Revenue-agents, S. 17 
Enactments repealed, Ss. 1 — 2 and Sch. I 
Enactments, to b<- referred to. S. 2 
Enquiry of unprofessional conduct of pleader, etc., 
S. 14 

Enrolment of mukhtars, S. 9 
Enrolment of pleaders, S. 8 
Enrolment of revenue-agents, S. 19 
Examiners, appointment of, S 37 
Exceptions as to ageots mentioned in S. 20, S. 28 
Exclusion oi touts lrom the precincts of the court 
S. 36 

Exemption of High Court, practitioners from cor- 
tam parts oi Act, S 38 
Extent of the Act, S. 1 
Fee for certificates, S. 25 
Fees of advocates, etc., S. 27 
Fees on civil proceedings to be fixed by High 
Court, S. 27 S 

Fees on revenue-proceedings to be fixed by 
Chief controlling officer. S. 27 

Fees, regulation etc., of S. 27 
Fees saving of, S. 2 

Fees, to be paid by pleaders mukhtars, etc,, S. 6 

Fees to be paid by the Revenue agents, S. 17 

Fees, to be paid for admission etc., S. 16 

Fines for illegally practising. S. 32 

Fines for practising during suspension, etc.. S. 34 

Fines lor suspended pleader f ctc. % S. 33 

Fines for the infringement oi rules, S, 16 

Fines, how recovered from mukhtars, S 16 

Fines, revision of, S 35 

Fraudulent conduct of pleader etc., S. 18 

Fraudulent conduct of revonue-agent, S. 22 

Functions of mukhtars, powers to declare, S. 11 
Functions of mukhtars 1 rules regarding S. 16 
Functions of Re venue -agents, S. 17 
Functions, powers, etc., of attorney, S. 5 
Good conduct of pleaders, S 16 
Gratification by a pleader etc., S. 13 
Gratifications taken by revenue-agent, S. 22 
Hearing of cause, pleader bound to attend, S, 2 
High Court attorneys, S. 5 
High Court, may dismiss any enrolled advocate 
S. 41 * 

High Court, power to publish list of touts S 36 
High Court practitioners exemption of, frim ‘cer- 
tain parts of Act, S. 38 

High Courts, power to eorol advocates, s. 41 
High Court, to call record in case of acquittal 
under S. 14. S. IS 

High Court, to declare functions of mokbtars, S. U 
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High Court, to fix fees on civil and revenue- 
proceedings, S. 27 

High Court, to make rules as to qualifications of 
pleaders, etc., S. 6 

High Court, to make rules for mukhtars, S. 16 
High Court to make rules regarding functions, 
powers, etc., oi attorney, S. 5 
High Court, to pass orders on acquittal of plea- 
ders, S. 15 

High Court, when to suspend, etc. any pleader 
etc., S. 12 

High Court, when to suspend or dismiss a plea- 
der, etc., S. 13 
Honesty of pleaders, S. 10 
Illegally practising, S. 32 
Imprisonment for illegally practising, S. 32 
Imprisonment for suspended, etc., pleader, S. 33 
Improper conduct of pleader, etc., S. 13 
Improper conduct oi revenue-agent, S. 22 
Infringement of rules, fines for, S. 16 
Inquiry as to unprofessional conduct of revenue- 
agent, S. 22 
•'Judge” defined, S. 2 
"Legal practitioner 1 ’ defined, S. 2 
Legal practitioners, value of stamps for certi- 
ficates, Sch. II 

Letters Patent Act, affected by the Act, S. 16 
Lists of touts, S. 36 
Lists of touts, alteration of, S. 36 
Local extent of the Act, S. 1 
Local Government to appoint examiners, S. 37 
Magistrate, how to make report about pleader, j 
etc,, S. 14 

Miscellaneous, Ss. 37—42 (Ch. VIII) 

Modification of agreements, S. 29 
Mukhtar, acquittal of, S. 14 
Mukhtar, fraudulent, etc., conduct of, S. 13 
Mukhtar, gratification by, S. 13 
Mukhtars, Ss. 6 — 16 (Ch, III) 

Mukhtars, admission of, S. 6 

Mukhtars, cancellation of their certificates, S. 7 

Mukhtars, certificates of, S. 6 

Mukhtars, certificates to, S. 7 

Mukhtar s claims, agreements to exclude. S. 30 

Mukhtars, dismissal of, S. 6 

Mukhtars, fees to be paid by, S 6 

Mukhtarship, qualifications required for, S. 16 

Mukhtars negligence, S. 31 

Mukhtars, not to be suspended or dismissed with- 
out being heard, S. 40 

Mukhtars on enrolment may practise in courts, 
S. V 

Mukhtars, powers to declare functions of, S. 11 
Mukhtars, practising illegally, S. 32 
Mukhtars, qualifications of, S. 6 
Mukhtars, qualifications of, S. 10 
Mukhtars, remuneration of, Ss. 27 31 (Ch. VI) 
Mukhtars, retention of their certificates, S. 7 
Mukhtars, suspension, and dismissal of, S. 10 
Mukhtars, suspension, etc. of, S- 12 
Mukhtars, their functions powers and duties, o. 

Mukhtars their qualifications, S. 6 

Mukhtars, to give security for hones. y, etc., s. io 
Mukhtars, touting by, S. 13 .... ^ 

Mukhtar, suspended, etc., failing to deliver certi- 
ficate, S. 33 

Mukhtar, suspended, etc., practising during sus- 
pension, S. 34 

Mukhtar, suspension dismissal of, S. 13 
Mukhtar, suspension of. S. 6 


Mukhtars, value of stamps for certificates, Sch. I] 

(ii) 

Mukhtar, unprofessional conduct of, S. 13 
Mukhtar, unprofessional conduct of, procedure by 
Court, S. 14 

Mukhtar, when he becomes unfit to plead, etc. r 
S. 12 

Names enrolled, saving of, S. 2 
Negligence, by pleader, etc., S. 31 
Notice of charge on revenue-agent how served, 
S. 23 

Notification of renewal of certificates of pleaders, 
etc., S. 7 

Offence, committed by pleader, action to be 
taken, S. 12 

Offence, committed by Revenue-agent, S. 21 
Opportunity of defending allowed to advocates, 
S. 41 

Opportunity of defending allowed to pleaders, 
etc., S. 40 

Orders passed, saving of, S. 2 
Orders, to be passed by High Court on acquittal 
of pleader, S. 15 
Penalties. Ss. 32-36 (Ch. VII) 

Penalties for failing to deliver certificate after 
suspension etc., S. 33 

Penalties for practising during suspension or 
after dismissal, S. 34 
Penalties for practising illegally, S. 32 
Penalties, revision of, S. 34 
Penalties saving of, S. 2 
Pending investigation, suspension, S. 14 
Person, holding mukhtar etc certificate dismissal 
of, S. 39 

Persons illegally practising as pleaders, etc., S. 32 
Persons, saving of, S. 2 

Persons to practise as pleader or mukhtar, S 10 
Pleader, acquittal of, 3. 14 
Pleader, fraudulent, etc. conduct of, S. 13 
Pleader, gratification by, S. 13 
Pleader in the Chief Court of Punjab, S. 4 
Pleader not bound to attend court except at bear- 
ing of cause in which he is employed, S. 2 

Pleaders, S. 6 — 16 (Ch. Ill) 

Pleaders, admission of, S. 6 

Pleaders and mukhtars, S. 6 — 16 (Ch. Ill) 

Pleaders, cancellation of their certificates, S. 7 

Pleaders, certificates ol, S. 6 

Pleaders, certificates to, S. 7 

Pleader's claims, agreements to exclude, b. 3U 

Pleaders, dismissal, of S. 13 

Pleaders, enrolment of, S. 8 

Pleaders, fees to be paid by, S. 6 

Pleadersbip, qualifications required tor, b. lo 

pleaders honesty and good conduct of, S. 10 

Pleader’s negligence, S. 31 

Pleaders, not to be suspended or dismissed with 
out being heard, S. 40 ~ rltL 

Pleaders on enrolment may practise in Courts 

and revenue offices, S. 8 
Pleaders practising illegally, S. 32 
Pleaders, qualifications of, S. 10 
Pleaders remuneration of, Ss. 27 — 31 (Ch. VI) 
Pleaders, retention of their certificates, S. 7 
Pleaders, suspension of, Ss. 6. 12 and 13 
Pleaders, their qualifications etc., S. 6 
Pleaders, touting by S. 13 
Pleaders, unprofessional conduct ox, S. 13 
Pleader, suspended, etc., failing to deliver certi- 
ficate, S. 33 
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Pleader, suspended etc., Practising during sus- 
pension, etc., S. 34 

Pleaders, value ot stamps for certificates, Sch. 
II (i) 

Pleader, unprofessional, procedure by the Court, 
S. 14 

Pleader, when he becomes unfit to practise, S. 12 
Pleadings of Revenue-agents, S. 10 
Power for certain High Courts to enroll 
advocates, S. 41 

Power of Courts to give certificates to pleaders, 
etc. 

Power of High Court to suspend pleader, etc., 

s. 13 

Powers of attorney, S. 5 
Powers of mukhtars, rules regarding, S. 16 
Powers of Revenue-agents, S. 17 
Powers to declare functions of mukhtars, S. 11 
Power to call for record in case of acquittal 
under S. 14, S. 15 

Power to chief con’rolling revenue-authority to 
call for record, S. 24 

Power to frame and publish lists of touts, S. 36 
Power to make, rules as to qualifications, etc., of 
pleaders, etc., S. 6 

Power to make rules as to qualifications, etc., of 
Revenue-agents, S. 17 

Power to make rules for mukhtars on appellate 
side of High Court, S. 16 
Power to modify and cancel agreements, S. 29 
Practice, by High Court attorneys, S. 5 
Practice, during suspension or after dismissal 
S. 34 

Practice, of advocates, etc., S. 4 
Practitioners, dismissed to surrender certificates 
S. 26 

Practitioners, suspended, etc., during suspension, 
etc., S. 34 

Praotitioners, value of stamps for certificates, 
Sch, II 

Procedure, when charge of unprofessional 
conduct is brought in subordinate Court, etc., 
S. 14 

Procedure, when pleader, etc., committee an 
offence, S. 12 

Procedure, when revenue-agent is charged in 
subordinate office, S. 22 . 

Proclamation of touts, S. 36 

P^per persons, admission of, to be mukhtars, 

o 16. 

Publication of rules, S. 6 
Publications of rules for revenue agents, S, 17 
Qualifications etc., of pleaders, etc., S. 6 
Qualifications of pleaders etc., S. 10 
Qualifications for pleadership, etc., S. 16 
Qualifications of proper persons to be advocates, 

Qualifications required by revenue agents, S. 17 
Recovery of fines from mukhtars, S. 16 
References to repealed enactments, S. 2 
Reference to Bengal Act VIII of 1869, S. 10 
Regualatlon of fees, S. 27 

fo * conducting examinations, S. 37 

Repealed cnactmeo t«, reference made io. S. 2 
Repeal of Act! I of 1846 and XX of 1853 S 44 
Repeal. of enactment,, ' T 


Report of charge on revenue-agent, S. 23 
Report of suspension of pleader, etc., S. 14 
Reservation of responsibility for negligence, S. 31 
Responsibiltiy for negligence, S. 31 
Retention of certificates of pleaders, etc., S. 7 
Retention of certificates of revenue-agents, S. 18 
Retention of fees by pleader, etc., S. 13 
Revenue-agent, acquittal of, S. 24 
Revenue-agont fraudulent conduct, etc., of, S. 22 
Revenue-agent, not to be suspended or dismissed 
without being heard. S. 40 
Revenue-agent, procedure when he is charged 
with unprofessional conduct, S. 23 
Revenue agents. Ss. 17—24 (Ch. IV) 
Revenue-agents, certificates to, S. 17 

Revenue-agent’s claims, agreements to exclude, 
S. 30 

Revenue-agents, convicted of offence, S. 21 
Revenue-agents, enrolment of. S. 19 
Revenue-agent’s negligence, S. 31 
Revenue-agents, practising illegally, S. 32 
Revenue-agents, remuneration of, Ss. 27—31 
(Ch. VI) 

Revenue agents, rules as to their functions, etc,, 
S. 17 

Revenue-agents, stamps for their certificates, 
Sch. II (Hi) 

Revenue-agents, suspension, etc., of, S. 17 
Revenue-agents, their qualifications, admissions. 

etc., S. 17 ’ 

Revenue agents, to appear, plead, etc., S. 10 
Revenue-agents, to pay tees for their examina- 
tion, etc., S. 17 

Revenue-agents, tooting by, S. 22 
Revenue-agent, suspended, etc., practising during 
suspension, S. 34 

Revenue-agent, suspension, etc., of, S. 23 
Revenue-agent, unprofessional conduct of, S. 22 ■ 
Revenue-authority, when to suspend, pleader, 
S. 14 

“ Revenue office” defined, S. 2 
Revenue officer, how to make report about 
pleader, S. 14 
Revision of fines. S. 35 

Revocal of sanction to act as ageDt in revenue- 
offices, S. 20 

Right of Supreme Court attorneys to plead in all 
Sadr Court, S. 3 

Rules as to functions, etc., of revenue-agents, 
S. 17 

Rules as to qualifications, etc,, of proper, persona 
to be advocates, S. 41 

Rules as to qualifications of pleaders, etc,, power 
to make, S. 6 

Rules, as to qualifications of revenue-agents, 
S. 17 

Rules as to suspension, etc,, of revenue-agents, 
S. 17 , 

Rules, fines for the infringement of, 3. 16 
Rules, of functions, powers, and duties of 
mukhtars, S. 16 

Rules of suspension and dismissal of mukhtars, 7 

RalesJpubHcation ol, S. 6 . 

Rules, saving of, S* 2 

Sadr Courts, right of Supreme Court attorneys 
to plead, S. 3' 

Sanctiobs given,' having of, S. 2 


OAUVI IUU3 given, saviug or, O. * ' » V* 

Sanction to act as ageaf in revenue- offices, S<-2# 
Saving, of rules, etc„ S. 2 . - i 7) . 

" U 1 ' >•! i >~L . 
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Security for honesty and good conduct of 
mukhtars, S. 16 

Small Cause Judge, when to suspend pleader, 
S. 14 

Stamped paper, to be used for certificate!. S. 25 
Stamp for mukhtars practising in Criminal 
Courts, Sch. II (ii) (di 

Stamp for mukhtars practising in High Court, 
Sch. II (ii) (a) 

Stamp tor mukhtars practising in Munsiff's 
Courts ptc., Sch. II (ii) id) 

Stamp for mukhtar* practicing in Small causes 
Courts. Sch. II (ii) lb) 

Stamp for mukhtars practising in subordinate 
Courts. Sch. II ( ii) to) 

Stamp for pleaders practising in Courts of Mun* 
* s-ffs, etc., Sch II tii (el 

Stamp for pleader practising in Criminal Courts, 
Sch. II (i) (e) 

Stamp for pleaders practising in other Courts' 
Sch. II (i) lc) 

Stamp for pleaders practising in Small Cause 
Courts, Sch. II til) (b) 

Starno for Revenue-agent practising in Collector’s 
Office, Sch III (i ii) 

Stamp for Revenue-agents, practising in Chief 
Controlling Revenue-authority, Sch. II (iiil (a) 
Stamp for revenue-agents practising in Commis- 
sioner's Office, Sch. Ill liii) 

Stamps for certificates authorising pleaders to 
practise, Sch II 

Stamps for certificates, value of, Sch. II 
Stamps for pleaders practising in the High-Court 
etc., Sch., II (i) (a) 

“Subordinate Court* 1 defined, S. 2 
Supreme v ourt attorneys to plead in all Sadr 
Courts, S. 3 

Supreme Court barristers and attorneys not 
requi»ed to produce certificate of character, etc. 
but mav plead in subordinate courts, S.4 
Surrender of certificates by dismissed practi- 
tioners, S. 26 


Suspended pleader, etc., failing to deliver certi- 
ficate, S. 33 

Suspended practitioner, etc., practising during 
suspension, S. 34 

Suspension and dismissal of pleaders, etc., 
guiltv of unprofessional conduct. S. 13 
Suspension of mukhtars, S. 16 
Suspension of person, holding mukhtar, etc., certi- 
ficates, S. 39 

Suspension of pleaders, S. 13 
Suspension of pleaders, etc., convicted of an 
offence, S. 12 

^uspe sion of pleaders mukhtars, etc., S 6 
Suspension ot Revenue-agent, S. 23 
Suspension of Revenue-agent guilty of offence, 
S. 22 

Suspension of Revenue-agents, S. 17 
Suspension of sanction to act as revenue agents, 
S. 20 

Suspension pending investigation, S. 14 
Tables of fees, S. 27 
Title of the Act, S. 1 
" Tout” defined, S. 2 
Touting by pleaders, etc., S. 13 
Touting bv Revenue-agents, S. 22 
Touts, amended, etc., lists of, S. 36 
Touts, list of. 

Touts, proclamation of, S. 36 
Unprofessional conduct of a pleader— Procedure 
by Court, S. 14 

Unprofessional conduct of pleader, Coart how to 
proceed, S. 14 

Unprofessional conduct of pleader, etc., suspen- 
sion, dismissal, etc., S, 14 
Unprofessional conduct of pleaders, S. 13 
Unprofessional conduct of revenue-agent, S. 22 
Vakils, Ss. 4—5 (Ch. II) 

Vakils and advocates, S. 4 

Vakils, exemption of, from certain parts of Act, 
S. 38 

Value of stamps for certificates, Sch. II. 

What persons to act as agent in revenue-offices, 
S. 20 


LEGAL PRACTITIONER’S ACT (VIII OF 1879). 


• Practice . 


A question relating to the rival claims of 
different sanctions of the Legal Practitioners 
of t »e High Court cannot be settled by a single 
Judge or a Division Bench of the Court. 
tCHaudhuri, /.) Budhu v. Chotu. 

25 C. L. J 401 : 21 C. W N. 664 : 
41 1. C. 313 : 18 Cr. L. J. 793. 

B. 4— Provision— Audience, rght of— 

“Under this section"— Letter* talent (Mad. 1866), 

Cl. 44. . M 

T»» e words ‘'under this section in the pro- 
vision to S. 4 applies the wnole section. The 
proviso is not a variation by the legislature of 
the rule giving to vakils the right of audience 
under Letters Patent. Cl 44 [Coutts-Trotter, J.) 
Nambrrukal Chetty v. Narasimha Chari. 

(1916) 2M.W N. 529 : 87 I. C. 699 : 

81 M. L. J. 698. 

8. 6— Suspension of practice on entering 

Government service— Calcutta High Court Rules , 
R. 32. 

Where a practitioner is susoended from 
practice owing to his accepting a Government 


LEGAL PRACTITIONEB'S ACT (XVII OF 1879), 

8 . 6 . 

service, and he applies for renewal of the per- 
misMoo afier his discharge from such service, 
he should make a full and true disclosure of the 
facts which led to his removal from service. 
{Mookerj ee, A.C. /• and Fletcher , /.) MUKUNDA 
Lal IJuar, In re 62 I. C. 881 : 82 Cr. L. J. 591. 
8. 6— Females as pleaders — Calcutta 

High Court Rules, R. 18. . . 

The whole Act contemplates admission of males 
only lor legal profession From the history of 
immemorial time, cither in Hindu, Buddhist or 
Mahcmedan Rules, females were never allowed to 
be enrolled as pleaders ; the Act removed the dis- 
abilities of men only. Females cannot be allowed 
to practise as pleaders under this Act. though 
masculine gender includes females in the Univer- 
sities Act. ( Sanderson , C. /.. Mookerjce, Chi tty, 
Teunon ■ and Chowdhury, JJ.) ReQWA GUHA. 
In the matter of 44 Cal. 290 : 24 C. L. J. 882 : 

85 I. C 925 : 31 C. W. N. 74 (8. B.). 

8. 6 —High Cour> Rules— R. 15 —Board 

of Examiners — If can delegate their 

The Board of Examiners cannot delegate tnetr 
duty of considering the fitness of a candidate to 
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the pleadership examination to the secretary or 
to aoy single member, (imam. 7.) Probhash 
Chandra Roy v . Board of Examiners. 

18 I. C. 459. 

— S 6— Rules framed under — Professional 

misconduct 

A transaction by which a pleader advances 
money to his client on interest is a void transac- 
tion under Cl. 8 of para. 267 of the Oudh Civil 
Digest framed under S. 6 of the Legal Pra r ti 
tioner's Act, though the transaction may not be 
void, under S. 23 of the C mtract Act ; the action 
though not absolutely forbidden by law is oppos- 
ed to public policy being a vi >latton of the ru'e 
wh'ch imposes in the p iolic in erest, certain res 
triction upon dealings between pleader and i heir 
Clients and therefore the tra isaction is void. 
[Lindsay, J . C.) Sahi Bunnissa 'Jissa v. Abdul 
Ghappur. 3 0. L. J. 140 : 34 I. C. 860 : 

19 0. C. 60. 


— — S*. 6, 7 a nd 8 — Women not entitled to be 
enrolled as pleaders. 

Women are no' entitled ti be enrolled as plea- 
ders of courts in India. 44 Cal 290 foil. \ Dawson 
Miller* C. 7., Mullick and Jwala Prasad . 7/ • 
Sudhansu Bala Hazra In re. 1 Pat 104 : 

3 Pat. L. T. 69 : 1922 Pat 97 : 

1922 P. 269 (F. B ) 

— St. 10 and 32— Appearance in Courts 

without pleader's license— Proper procedure — 
O. 3 . R 1, C P. C. 

A Barrister should not complain to the Deputy 
■Commissioner about the appearance of a certain 
pers m in courts without a pleader’s c'rtifi:aie 
without asking for any specific relief. wha« should 
be done would be to petition to the Judge iDist.) 
asking the man to be punished under S 32 tne 
Legal Practioners Act and the Judge should then 
proceed to find out whethur the person complain- 
ed ab^ut is practising in c mtravention of S 10 of 
the Act or whether his aooearances a^e cove.cd 
by O. 3, R. 1, C. P. C. i H'rlnall, O. C. 7.) Miuvo 
Gyi v. Maung Skin Nyun. 8 Bur. L. T. 280 : 

38 l. C 669 : 8 L. B. R 631. 


—8s. 12, 18 and 14 — Pleader keeping a coni 

mon gambling house Suspension from practice . 

The conviction oi a pleader under S 6 uf thi 
Towns Nuisance Act for using his office as a com 
mon gambling house implies a defect in characte 
which unfits him to be a pleader within S. 12 0 
the Legal Practitioners Act. Haying regard tc 
the novelty of the case the High Court suspendec 
the pleader from practice for a period of sn 
months only. In a proceeding under a 12 of th< 
Lega Practititioners Act the whole of the proce 
dure prescribed with regard to charges undei 
bs. 13 and 14 need not be fallowed. The Couri 
should not rc-try the case which ended in a con 
vtction ol the pleader. The only question to b< 
considered is whether the offence of which the 
pleader has been- convicted impl-cs a defect oj 
character unfitting him to be a pteader. {Wallis 
•C.7., Avltng and Seshagtri Aiyar.JJ.) A Second 
Gradb Pleader in r§ f . • s '. 42 Mad '111 < 

A r __ M. L. T. 71 : (1918) X, W. H 847 & 
9 L W. 691 s 19 Cr. L..J. 10ol>: 48 I. 0. 

1 * •*’ • L. J. 660 t B. B.) 


» i. 


C D— VOL. Ill 112 


3. 13— 

Abandonment of oase. 

Acting without instruction!. 

Agreement for pavment on success. 

Altering document. 

Appearing for opp 'site side. 

Contempt of Court. 

Criminal offence 
Error of law. 

False statements. 

Improper advice. 

Inquiry into misconduct. 

Intimidation 

Misappropriation. 

Negligence. 

Politics 

Privilege. 

Reasonable cause. 

Miscellaneous. 

Abandonment of case. 

— Si 13 and 14 —Abandonment of case. 

A pleader acts improperly in abandoning his 
client's case while in the midst of the client’s 
examinati m-in chief. After once taking up his 
client's case he ought to have seen that it was 
terminated. [Stephen and Mullick, 7 /.) Babu 
Beni Madhub Das, In the matter of. 

20 I. C. 139 : 17 Cr. L. J. 379. 

3. 13 -Abandonment of case— Wilful 

neglect of pleader to appear 

Plea nf non-payment of tees. A pleader is guilty 
of misconduct if after receipt of full fees he 
wiltully neglects to aopear and conduct a case. 
Per Sundara Aiyar, 7. : — Wilful neglect to ap- 
pear after receipt of full fees is worse than gross 
negligence and amounts to a fraudulent conduct. 
A plea of non-payment of lees as excuse for non- 
appearance is useless in the absence of an agree- 
ment that it mast bo paid previously. 
Per Sankaran Nair, 7. — In the absence of such 
an agreement or at least notice to the party in 
time, a Vakil must appear and conduct the case 
tnough the fee or a portion thereof remains un- 
paid. {Benson, O. C 7-, Sankaran Nair and 
Sund ira Aijar, 77.1 Muni Rbddi v. Venkata 
R ow 37 Mid* 238 : 12 M. L. T. 016 : 

(1912) M. W. N 1029 : 13 Cr. L. J. 800 : 

17 I. C. 644 : 23 M. L. J. 447. 

8 13 Abandonment of case— Acceptance 

of fees for whole case — Failure to appear. 

In the ah«e ce of a soeaai contract to the con- 
trary, the fees accepted bv an Advocate must be 
taken io be tor tho whole case. Where a case 
requires more hearings than anticipated and the 
advocate r. fuses to appear unless a further fee is 
paid to him, he is guilty of professional miscon- 
duct. A writing to evidence the term of the 
engagement between the advocate and the client 
is always desirable. ( Ormand and Txoomey. 77 ) 
A First Grade Pleader, In the matter of , 

- 16 Cr. L. J. 707 : 30 I. 0. 996 : 8 L. B R. 294. 

Acting without instructions. 

*• 1 $ — Acting without instruction*. 

A Milk ‘tear is not guiUy of professional mis* 
conduct, where, la ’he absence of any instructions 
from th» first clicni,hOJ»Ppears for the opposite 
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party in a subsequent connected proceeding. 
(Richards, C. J., Knox and Banerjce , JJ.) MUKH- 
teaR. In the matter of 16 Cr. L. J. 693 : 

30 I. C. 145 : 13 A. L. J. 475 (F. B-). 

S. 13 — Acting without instructions — 

General rules and orders of Calcutta High Court 
Rule 45 (e) — Receiving instructions from unautho - 
nsed persons — Bona fide mistake. 

On the instructions of the cleak of a pleader 
who has left the court to practise in another 
court, another pleader signed the vakalatnama for 
the plff. and withdrew the money for plff. depo- 
sited by the judgment-debtor in court, and handed 
it over to the clerk bona fide believing that the 
clerk had taken out his '•card" for the year while 
in fact he had not. The pleader was held to be 
guilty of contravening the provisions of S 13 (a) 
of Legal Practitioners Act and of rule 45 (e) of 
General Rules and Orders of High Court and 
deserved severe censure for his act. (Chattcrjee 
and Sheepshanks , //JJogendra Chandra Nandy, 
In the matter of. 36 I. C. 442. 

8. 13— Acting without instructions. 

A pleader receiving instructions from an autho- 
rised person, who is neither the recognised agent, 
guardian, servant, relative or authorised to give 
instruction on behalf of the party, is guilty of 
misconduct, under S. 13. (Chamier, C. J -, Shar- 
juddin and Atkinson , JJ \ Jagal Chandra In the 
matter of. 17 Cr. L. J. 229 : 34 I. C. 645 : 

20 C. W. N. 1016 (F. B.) 

Ss. 13 and W— Acting without instruc- 
tions — Instructions to practitioners directly from 
clients or their duly authorised agent. 

Instructions must be received bv legal practi- 
tioners directly from clients or their duly autho- 
rised agents : gross negligence tantamount to 
misconduct is attributable to a mukhtear who 
receives and acts on a mukhtearnama from an 
unauthorised person without proper inquiry. 
(Atkinson, J.) Leakut Husain, In the matter 
of . 18 Cr. L. J. 140: 37 I. C. 492: 

2 Pat. L. J. 36. 

Agreement for payment on success. 

Sa. 13, 14 and 15 — Agreement for pay- 
ment on success. 

Agreement to pay a pleader in event of succesa 
if not actually illegal, is at least highly objection- 
able. ( Richards , Griffin and Tudball , JJ.) Mirza 
AFZAL Beg V. JYOTISHWARUP. 

12 Cr. L. J. 12 : 9 I. C. 130 : 8 A. L. J. 151. 

8. 13— Agreement for payment on 

success. 

To agree with a client for inam or present 
over and above his fees in the event of success, 
is disgraceful for an advocate. His conduct 
accounts to gross misconduct in his profession if 
he attempts to extract more supplemental fee at 
the last moment from his client, on whoso failure 
to pay he absents himself from the case. The 
failure of a barrister in exacting money as supple- 
mental fee does not absolve him from his original 
obligation to his client and the court. (Scott, 
C.J . , Chandavarkar , Russel and Hayward, JJ.) 
Advocatb-Gbneral v. Rustomji B. Sunawala. 

18 Cr. L. J. 916 : 16 1. C. 780 : 

14 Bom. L. B. 691 (F. B.). 


LEGAL PBACTITIONBR’S ACT (XVIII OF 1879), 
S. 13 — Altering document. 

Altering document. 

S. IS— Altering document— Legal substi- 
tution of names in summons. 

Where a solicitor acting for a plff. who had 
been refused a warrant for the detention of the 
deft, by a Civil Court, started a criminal process 
on the same subject-matter, and, by means of 
allegations to which the Civil Court attached no 
credit, obtained his warrant from a different 
Court, almost as a matter of course, his conduct 
does not necessarily involve any punishable con- 
tempt of the Civil Court. The law does not res- 
trict a litigant to a single form of remedy and he 
may pursue all the legal remedies appropriate to 
his grievance. Where a solicitor substituted the 
names of two witnesses in a summons on the 
ground that the persons originally summoned 
were totally ignorant of the facts of the case. 
Held, that the solicitor was not guilty of forgery, 
as there was no intent to defraud and at the 
most he committed an irregularity for which 
some pecuniary penalty on his part was an 
adequate punishment. The Privy Council set aside 
the order striking off the name of the solicitors 
and restored his name to the Roll. (Lord Rob- 
son.) Moses Amado Taylor, In re. 

16 C. W. N. 386 : 9 A. L, J. 676 : 

15 C. L J. 639 :14Bom.L. R. 471; 

12 M. L. T 106 : (1912) M. W. N. 688 : 

13 Cr. L. J. 440 : 15 L C. 72 : 

23 M. L. J. 194 (P. C ). 

Ss. 13 and 14— Altering document— 

Court record- 

Where a property to be sold in execution of a 
decree was, owing to the carelessness of the 
pleader for the decree-holder and his clerk, mis- 
described in the application for execution, the 
pleadsr was held to have acted without due care 
and sense of responsibility and thus was guilty 
of grave impropriety in the performance of his 
duty. In the case he was suspended from his 
practice for 3 months. Held, (ordering the 
pleaders suspension for three months) that to 
tamper with the Court’s records is a serious 
matter and the pleader acted without due care 
and caution and without sense of responsibility 
in allowing it to be done by his clerk. (Teunon 
and Chaudhuri, JJ.) A Pleadsr, In the matter 
of. 18 Cr. L. J. 42 : 36 I C. 874 : 

20 C. W. N. 1069. 

0 |. 18 and 14 —Altering documents— In- 
sertion of name in Vakalatnamah. 

A Mukhtear added to the names given in a 
Vakalatnamah , his own name, also altered 
certain words In the Vakalatnamah at the 
request of the individual who had execut- 
ed the Vakalatnamah, without any impro- 
per motive as he could not file a criminal 
appeal unless the Vakalatnamah contain- 
ed his name. Held, as the mukhtear was not 
actuated by any improper motive which would 
constitute grossly improper conduct, no order 
under S. 14 of the Act should be passed. The ap- 
ology of the mukhtear expressing regret might be 
accepted, (Brett and Richardson , JJ.) Plrna 
Chandra Chattbrjeb, In the matter of. 

13 Cr. L. J. 846: 17 I. C. 718: 17 C. W. N. 328. 


) 
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S. 18— Appearing for opposite side. 

Appearing for opposite side. 

S. 13 —Appearing for opposite side— Ap- 
pearing for complainants— Proceedings relating 
to immoveable property. 

A Mukhtear appeared in assault proceedings 
ior certain accused. The complainant in the 
assault proceedings instituted proceedings under 
S. 145 of the Cr. P. Code and the Mukhtear ap- 
peared for him. The defts. did not offer to engage 
him. Held, on the facts of the case, that the 
Mukhtear was not guilty of any professional mis- 
conduct. Pleaders should make it a point as far 
as possible to appear for the party who first em- 
ployed them. (Richards, C. J., Knox and Banner- 
ice, JJ .) A. Mukhtear. In the matter of. 

16 Cr. L. J. 593 : 30 I. C. 145 : 

13 A. L. J. 475 (F. B.). 

8. 13 — Afpcuring for opposite side — 

Professional etiquette. 

It is improper on the part of a legal practitioner 
who has acted for one party in a dispute, to act 
for the other party in subsequent litigation bet- 
ween them relating to or arising out of that dis- 
pute. It is a matter which concerns the honour of 
the profession. Such conduct is open to miscon- 
ception and is likely to raise suspicion in the mind 
of the original client and to embitter the subse- 
quent litigation. (Sir John Edge.) Mary Lilian 
Hiba Devi v. Kunwar Digbimi Singh. 

21 C. W. H. 1187: (1917) M. W. N. 686: 

42 I. C. 336 : 7 L. W. 133 (P. C.) 


8. 13 — Appearing for opposite side. 

A professional gentleman should, as far as 
possible, stick to the side who first employed him. 
It might be a very good practice, when gentle- 
man were offered instructions by the opposite 
side in any connected case, that they should at least 
in the first place inform their first clients (Rich- 
ards, C. J., Knox and Banerjee, J.) A mb a Prasad 
In the mailer of. 28 I. C. 996: 16 Cr. L. J. 420. 


8. 13. W— Appearing for opposite si, 

— Prosecuting pleader drafting written stateme 
for accused— Excuse. 

A legal practitioner cannot represent conflictir 
interests or undertake the discharge of inconsl 
tent duties. When be has once been retained at 
received the confidence of a client, he cann 
accept a retainer from or enter the service of tho: 
whose interests are adverse to his client in tt 
same controversy or in matters so closely allii 
thereto as to be in effect a part theteof. The ru 
is rigid and is designed not only to prevent tl 
dishonest practitioner from fraudulent condu 
butas well to preclude the honest practitiom 
from putting himself in a position where he m: 

nr CT'J? t0 cb ? osc between conflicting dull, 
or be led to an attempt to reconcile conflictir 

tenMhn% r h. her , t il an 10 enforCc 10 ‘beir full C 
tent the rights of the interests which he shou 

hnMfiA eP ? !eD, , FWtlily is r eqoired from all wl 

Jnri fi .unh ar i r .f lat5 °? s i, must not lightly ent 

upon such relationships, but If they do, they wi 

not be permitted to be disloyal; and of kll sped! 

of disloyalty, desertion and adherence to th 0 P en 

^ri y « r /h° thC °P po !i te P«ty in a anil is recogni 
ed as the worst. On those grounds it has be! 


LEGAL PRACTITIONER'S ACT (XVIII OF 1879). 
S. 13 — Contempt of Coart. 

held that an attorney may be disbarred where he 
conducts a criminal prosecution against a person 
or assist therein, and thereafter appears for the 
defence, or while acting as attorney for the 
prosecutor in a criminal case he accepts money 
from the defendant in consideration of a dismis- 
sal. ( Mookcrjec and Chotzncr , J] ,) Empfror ' v. 
Kajanikanta Ghose. 37 c. L, J 48: 

24 Cr. I. J. 294: 1923 Cal. 106. 

S. 13 — Appearing for opposite side — 

Pleader retained by one party — When entitled to 
appear for opposite side. 

When a client engages another pleader the 
presumption arises that the services of the origi* 
nal pleader are not required and that he is free 
to appear for the opposite side. [Kumaraswami 
Sastri , J.) atchuta Ramaiah v. Secretary 
op State. 16 M. L. T. 349: 25 I, C 712 : 

(1914) M. W. N. 785. 

S. 13 — Appearing for opposite side — 

Power of Court to prohibit . 

Where a pleader who had appeared in crimi- 
nal proceedings appeared for the opposite party 
in a subsequent civil suit, the Court was justified 
in prohibiting bis appearance, as the civil suit 
was connected with the previous criminal proceed- 
ings. < Miller , J.) Srinivasa Row v. Pichai Pil- 
LAI. 38 Mad. 650: 21 I. C. 629: 26 M. L. J. 507. 

8. IS— Appearing for opposite side. 


In order to bring a pleader within the purview 
of S t . 13 of the Act it is not necessary that there 
should be an intentional disobedience of the rules 
or that there must bt some act involving a moral 
stigma or proof of actual injury to the litigant. A 
pleader who acts for both the parties in the suit 
at one stage or other is guilty of gross negligence 
amounting to professional misconduct. ( Mullick, 
Imam and Thornhill , JJ.) Emperor v. Bir Kl- 
SHORE Rai. 19 Cr. L. J. 636 : 45 I. C. 684 : 

* 3 Pat. L. J. 390. 

Contempt of Court. 

*" a « 13 — Contempt of Court— Abusive Utter 

to Judge— Misconduct. 

A Mukhtear who addressed certain letters to a 
Magistrate in connection with a copy for which 
he had applied, and the contents of the letters 
were grossly insulting, the Mukhtear could bo 
proceeded against under S. 13 (f) of the Act. 

( Rafique , Stuart and Wallach . //.) Amritalal In 
the matter of. 42 All. 86: 17 A. L. J, 1050: 

20 Cr. L. J. 718: 52 1. C. 798: 

1U. L. B. (H. C.) 134. 


<&w auu a a 




w m 




Plinary powers. 

The words "such misconduct as aforesaid" in 
S. 14 are not restricted to fraudulent or grossly 
improper conduct in tbe discharge of his profea- 
sional duty but include all cases of misconduct 
whether included in Cl. (6) or in one or more of 
the other clauses of S. 13. A Subordinate Court 
can inquire into the matter falling within .any of 
the clauses of S. 13 when the pleader or Mukh- 
tear whose conduct is called in question, practi- 
ces in such Court. Under s. 13 the inquiry^ nee* 
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not be conducted by the High Court, but 
may be by a Subordinate Court, under the 
discretion of the High Court. The charges 
must be framed with great care and pre 
cision, so that the practitioner may know 
what he is to oppose ; his conduct which 
shows disrespect of the Court or which obstructs 
or interferes with the due administration of 
justice, committed in the actual presence of the 
Court or in places where the Court is deemed 
present such as places set apart for its use and 
for the use of its officers, jurors, witnssses, 
amounts to contempt A Mukhtear practising in 
a Court exchanged some hot words with the Ac- 
countant of the Court in his office, in the course 
of which he abused the Accountant, which was 
heard by the Judge holding his Court in an ad- 
joining room. The misconduct amounted to a 
contempt for which a warning was deemed suffi- 
cient. [ Slookerjee and Cumnun g, //.) Razik Lal 
Nag. In the matter of 44 Cal. 639 : 24 C.LJ. 190: 

88 I. C. 980 : 18 Cr. L. J. 430 : 20 C. W. N. 1284 

• 

Si. 13 (b), (#) and 14 — Contempt of Court 

— Imputation of prejudice to presiding Jud^e. 

A letter written by a legal practitioner imput- 
ing racial antipathy to a judge and charging him 
with having allowed such feelings to influence 
him in passing unfavourable orders to the prac- 
tioner constitutes misconduct. A belated apology 
in the High Court was held to be insufficient and 
the pleader was suspended from practice for 3 
months. (Broadway and Martineau, JJ.) Khbw- 
aja Fakharuddin, In the matter of. 

67 I C. 504: 23 Cr. L. J. 408. 

8. 13 — Contempt of Court — Letter to Ju- 
dicial officer . 

A legal practitioner who writes a letter to a 
Judicial officer asking him in a particular man- 
ner is guilty of grossly improper conduct within 
S. 13 (/) of the Legal Practitioner's £ct. ( Leslie 
Jones and Broadway, J J .) Narindra SlNGH. In 
the matter of. 3 P. W. H. 1918 Cr. : 

19 Cr. L. J 267 : 44 I. C. 123 : 161 P. L. R 1917. 

8, 13 — Contempt of Court— Letter to Com- 
missioner to report in client's favour — Addressing 
disrespectful letter — Private capacity— Miscon- 
duct. 

A pleader addressing a letter to a Commis 
sioner appointed to investigate a case to report 
in his client's favour, is guilty of professional 
misconduct under S. 13. Cl. [h) of the Act. A plea- 
der addressed to the Commissioner of the Dis- 
trict a most disrespectful letter and circulated it 
iree among his subordinates. Held, he is guiltv 
of miaconduct under Cl. (/) of S. 13 of the Act, 
though the matter is one of a private nature bet- 
ween the pleader and that officer. S. 13 [f] of the 
Act is not confined to the misconduct of a pleader 
as such but also covers his misconduct as a 
party to a suit. ( Kensington , C. Rattigan and 
Shadi Lal , JJ ) Bhaichanda Singh, In the 
matter of. 18 P. B. 1915: 12 P. W. R (Cr.) 1915: 

28 1. C. 722: 16 Cr. L. J. 338. 

Si 13 and 14— Contempt of Court— Im- 
proper tuggestion. 


LEGAL PRACTITIONER’S ACT (XVIII OF 1879), 

S. 13— Criminal offence. 

For a vakil to suggest that he is in a position 
to influence a judge by indirect and improper 
means is prolessiooal misconduct meriting more 
than mere warning. [White. C, J., Sai.karan 
A T air and Oldfield. JJ .) president, Vakil's As- 
sociation. High Court. Madras v. A Vakil. 

23 I. C. 789 : 26 M. L. J. 429. 

S. 13 —Contempt of Court — Misconduct — 

Libel'ous attack on judge. 

A pleader is an officer of the Court and is 
bound to assist the Cmrt in the administration of 
jUr tic < *. Criticism which u permissible io a 
private individual is not permissible to a pleader. 
The co-operatiou of a pleader and a Judge would 
be impossible if the pleader were attacking the 
Judge in the public piess N T >r would it be pos- 
sible lor the business of the Court to be conduct- 
ed with dignitv, decorum and impartiality when 
the pleader is posi g in public as ihe chastiser of 
the Judge. Such Conduct is not only a breach of 
ihe pleader's dutv to the Court but must also re- 
sult in an actual obstruction to the administration 
of justice. A letter published by a Pleader, 
alleging that a ce. lain Judge is indolent and 
takes credit for cas*-s not tiied but compromised, 
even if written m good faith and even if it does 
nut constitute the ottence ol libel, amount to 
misoehaviour under S. 16 of the Sind Courts 
Misbehaviour Act. [Pratt, J . C„ Crouch and Hay . 
ward. A. J. Cs) Re Enquiry Against MR M., 
Pleader. II S. L. R. 81 : 19 C. L. J. 322 : 

44 1. C. 338 IF.BJ. 

Criminal offence. 

8. 13— Criminal Offence — Pleader sus- 
pected of —Evidence insufficient for— Criminal 
Prosecution— Disci pltnary proceedings. 

A Dt. Judge being of opinion lhat the evidence 
avadable in respect of certain chaiges agams* a 
pleader, was of such a character tuat a c immal 
prosecution was not likely to succeed, directed 
the mstitu ion of proceedings against him under 
S 13 (/) of the Legal Practitioners Act. Held , 
that summary investigation under (he Legal 
Practitioners Act of what in reality is grave cri- 
minal charge may, m particular instances, be to 
the picjudice of the pleader. The rule deducible 
from the cases is that an attorney will be siruck 
off the roll if convicted of felony or if conv cted 
of a misdemeanour involving want of integrity 
even though the judgment may be arresteo or 
reversed for error and also wnhout previous con- 
viction if he is guiby ol gross misconduct in his 
profession or ot acts which, though not done in 
his p.ofessional capacity, gravely affect the ct*a- 
racter as an atiorney ; but in the latter case it 
the acts charged are indictable and are fairly 
denied, the Court will not proceed agai* st him 
until he has been convicted bv a jury : and will 
in no case compel him to answer ou oa»h tj a 
charge for which he may bz ind*cted. ( Mook'rjce . 
O. C. A and Fletcher . J ) Chandi LHaRAN 
Mitter, In the matter of. 31 C. L. J 471 : 

57 I. C. 931 : 21 Cr. L. J. 691 : 24 C. W. N 755. 

8. 18— Criminal offence — Removal for 

misconduct— Reinstatement. 
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IE6At PBACTITIONEB'S ACT (XVIII OF 1879). 

S 13 — Criminal Offence. 

Where a legal practitioner, found guilty of a 
serious offence committed several years ago. and 
removed from the rolls applied *«»r reinstateroe* t: 
Held, that the test to be applied to case> of this 
description was whether the sentence of exclusion, 
however right, had the effect to awakening in the 
delinquent a higher sense of honour and duty and 
whether in the interval his conduct has been so 
irreproachable that notwith-tandii g the delin- 
quency in early life he may be '•alely entrusted 
with ihe affairs of clients and admitted to an 
honourable profession without that protess'On 
suffering degradation 12 C. L J- 625. Rel. 
[Mooter jee and Teunon , JJ.) Hara Kumar 
Chatterjeb, In re. 16 C. W. N 237 : 

14 C. L. J. 113 : 13 Cr. L. J. 461 : 11 1. C. 997. 

8s. 13 and 14— Criminal offence — Grar* 

criminal ch*r£es against pleader — Reasonable 
cause 

Proceedings under the Act being summary 
proceedings a pleader should not be proceeded 
thereunder for what are in reality grave crimi- 
nal charges. 31 C l. J 47', K'tf Though the 
phrase *'anv other reasonable cause” in Cl. |/j of 
S. 13 is interpreted Dot as edjusdem generis with 
the preceding ooes, and a Court can investigate 
ca^es »f moral turpitude uncon nectcd with the 
discharge of proicssional dutv, the case of a 
pleader's conduct in the capac ty of a suitor is 
different. 43 C. L. ]. 237, Foil. [Oas and Adami 
JJ.) N A REND K A NATH DAS V. SH I V AKUM A K J A. 

1 Pat. L. 1.671 : 21 Cr. L.i 726: 

68 1. C. 150 : 6 Pat. L. J. 601. 

Ss. 13 and 14— Criminal offence — Muk*- 

tear suspected of taking money from client for 
bribing Court— Of fen e. 

There is no reason svhy a different standard nl 
proof of guilt should be required in a case under 
the Legal Practit>onei s Act Irom that v> h>ch is 
necessary in any oher legal proceedings 
, that the offence has been commuted be- 
yond any reasonable drub*. To remove a person 
from his profession lor what amounts to a cri 
minal charge upon mere suspicion cannot possi- 
bly be justified, the suggesti n to adopt a less 
stringent mode oi proof would be ati entirely 
nov« 1 departure and unjustit able on any known 
principles of law. (Dawson Miller, C. J , Munich 
and Jwala Pros id, If. \ Rmpkrok v. SuRVA 
Narain Singh. 1 Pit. L.T. 372 : 21 Cr. L. J. 636 : 

57 I.C. 460: 2 U.P.L R (Pat I 168 (F BJ. 

“ 3. 13 — Criminal of fence — Enrolment — 

Concealment of conviction — Effect. 

A pleader intentionally concealing his convic- 
tion in his application for admission is liable to 
be dismissed. (Hart, toll and O'mond, JJ.) a 
Second Grade Pleader, />• the matter of. 

15 Cr. L. J 687 : 26 I. C. 3*9 : 11 Bur. L. T. 304. 
* 13 — Criminal offence. 

Uoder the Legal Practitioners Act. the High 
Court will not go into the merits of the convu:- 
tion but will ordinarily accept the findings of 
Criminal Cnutts a, final. (Fox, C J. and 
Har/noll , /.) M. M J., In the matter of. 

13 Cr. L. J, 875; 17 I.C. 8» 1 : 6 Bur. L. T. 191. 

Error of law. 

■ 8§. 18 and 14 — Error of law • 


LEGAL PRACTITIONER'S ACT (XVIII OF 1879), 

8. 13— False statement. 

Error of law is no professional misconduct. 

( ChaUcrjcc and Beaehcroft,JJ.).PoORSA CHANDRA 
In re. 43 Cal. 685 ; 20 C. W. N. 278 : 

32 L C. 657 : 23 C. L. J. 237 : 17 Cr. L. J. 65. 

False statement. 

S. 13 —False s Moments — False identifi- 
cation. 

A Legal Practitioner is guilty of professional 
misconduct if he identifies a person not kneyvn to 
him (Banner jee and Walsh . JJ.) Joshia Peters, 
In the matter of . 21 Cr. L. J. 65 8 : 

57 I. C. 818 (F.B.J :2U.P. L. R. (All ) 211. 

8. 13 —False statements— Reply to Dt. 

Judge. 

A pleader in defending himself against charges 
of professional misconduct made certain state- 
ments. He was dealt with lor making them under 
the disciplinary jurisdiction It was contended 
in his behalf that ihe s«alements made by him in 
defence must be rega*ded as having been made 
by an accused and were, therefore, protected. 
Held , overruling the contention that the pleader 
was writing to the Court as a pleader and was 
responsible as such lor the statements made by 
him. \Batchclor and Heaton , JJ ) Govt. PLBADER 
v. Bhagubhai 36 Bom. 608 : 

13 Cr. L. J. 913 : 16 1. C. 788 : 14 Bom . L. R. 700. 
Ss 13— False statement 

Where a pleader in order to recover fees due 
to him from his client for work done, made 
certain statements which, if true, would expose 
h’m to criminal prosecution. Held, that the con- 
duct of the pleader though improper was not 
such as to call for acioo being taken under the 
Act. (Woodroffc and Carnduff, JJ.) TlNCOWRI 
Saxtra In the matter of. 14 I. C. 208 : 

13 Cr. L. J. 208: 15 C. L. J. 224. 

S. 13 — False statements— A tiesting a 

will after testator's death — Extenuating circum- 
stances. 

Where a Mu* h tear was pressed by person to 
nut a sigoaturc lo a will as an attesting witness 
and he signed it because he believed the signa- 
ture of the testator as genuine and confessed 
everything ; the Court, though holding that the 
Muhhtcar was liable under S 13 of the Act, was 
lenient in his case in view of the fact that he was 
a vakil of 25 vears standing, bore a good eba- 
rac er and was repen'ent. t Mooktrjce and Carn- 
du It, JJ I Rudrv Prosad, In re. 

13 Cr. L. J. 61 : 13 I. C. 397: 14 C. L. J. 606. 

Sr 13 and 14 — False statements. 

To deliberately enter into a faLe defence, with 
intent to defraud others, is a ground of action 
under Ss. 13 and 14. ( I oodroffc and Carnduff „ 
JJ.) Akhoy Narain, In re. 9 I. c. 363 ■ 

12 Cr L. J. 67l 

3. 13 - False statement — Professional 

misconduct. 

Where a rleader retained in his service a 
suspe'ted tout without dismissing him even after 
no'icc from the Har Council not to retain him u\ 
hi* service and thereafter gave a fal*e statement 
ihat he had dispensed with the services of that 
tout and stuck to tbit *tatement deliberately in a 
subsequent enquiry, Held , he was guilty of pro- 
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XEGAL PRACTITIONER'S ACT (XVIII OF 1879), 

S. 13 — False statement. 

fessional misconduct under S. 13 (f). ( Robertson, 
Kensington , Rattigan and Shah Dtn % J J .) Mr. 
M., First Grade Pleader op the Panjab Chief 
Court, In the matter of. 49 P.W.R. 1914 (Cr.) : 

16 Cr. L. J. 108 : 27 I. C. 156 : 

214 P. L R. 1915 (F. B.). 

S. 13 (b) and [g)— False Statement- 

Apprehension of injury to professional reputation 

— Vi ndictive proceedings — Costs . 

A First Grade Pleader falsely stated to his 
client that he was not in possession of certain 
documents which were as a matter of fact in his 
custody. The statement was made out of fear 
that sinister suggestions might be made against 
him and he might be injured professionally : 
Held , that though there was no justification for 
not speaking the truth the case was not one 
which called for any more severe punishment 
than an expression of disapproval of the conduct 
of the practitioner by the High Court. Where a 
pleader was pursued vindictively by a client who 
with a sinister view made charges of a very 
serious kind against the pleader all of which 
failed, the pleader though guilty of improper 
conduct need not pay the costs of the petitioner. 
( Schwabe , C. 7., Coutts Trotter and Ramesam , 
77.) A First Grade Pleader, In the matter of. 

17 L. W. 356 : 24 Cr. L. J. 585 : 1923 Mad. 485. 

S. 13 — False statements— False suit . 

A pleader is guilty of misconduct under S. 13, 
Cl. (f), if he files a false suit, and can be dismis- 
sed or suspended. The words “any other 
reasonable cause" in S. 13. cl. (f) are not to be 
construed ejusdem generis with causes enumer- 
ated in -Cls. ( a ) to (e). They include personal 
misconduct distinguished from professional one. 
(Hartnoll and Twomey % 77.) Second Grade 
Pleader In the matter of 6L.B. fi. 33: 

12 I. C. 838 : 12 Cr. L. J. 674 :4 Bur. L. T. 275. 

Improper Advice. 

— S. 13 — Improper advice — Ulterior 

motives . 

In this case a Vakil of the High Court was 
suspended from practice for 2 years by the High 
Court under Cl. (10) ot the Letters Patent 
(Madras) for professional misconduct arising from 
the following acts he did : viz., ( 1 ) giving im- 
proper advice and getting a nominal sale for a 
low value, (2) pleading a false defence, (3) giving 
false evidence and suborning perjury. (Abdur 
Rahim , Offg. C. 7., Stsltagiri Aiyar and Phillips , 
77.) A Vakil In the matter of. 18 Cr. L. J. 449 : 

39 I. C. 289 : 40 M. 69. 

Inquiry into misconduct. 

8. 13 — Inquiry into— Misconduct — 

Power oj Court to — refuse audienoe. 

No rule is necessary to enable a subordinate 
Court subject to correction by the High Court to 
refuse, audience to a pleader where, by his ap- 
pearance, he is guilty of professional misconduct. 
[ Miller , 7.) SrtNivasa Rowv. Pichai Pillai. 

38 Mad. 650: 21 I. C. 629: 25 M. L. J. 567. 

8. 13 — Inquiry into misconduct — 

Procedure. 

If a Court thinks that there has been any 
breach of professional etiquette, or any matter 


LEGAL PRACTITIONER’S ACT (XVIII OF 1879), 
S. 13— Inquiry into misconduct. 

calling for he exercise of disciplinary powers, 
in the conduct of the pleader or advocate in the 
case, it should decide the merits and reserve 
such question for further consideration after the 
disposal of the suit. ( Walsh . 7.) Bisheshar 
Nath v. Emperor. 40 All. 147 : 

44 I. C. 28 : 19 Cr. L. J. 865 : 16 A. L J. 64. 

Ss. 13 (c) and (f) and 14 — Inquiry into 

nusconducl — Additional District Magistrate- 
Power to report to High Court regarding miscon- 
duct *f pleader— Imputation against the fairness 
and impartiality of the Magistrate. 

An Additional District Magistrate appointed 
with all the powers of a District Magistrate is a 
Court Subordinate to the High Court within 
S. 14 of the Legal Practitioners Act and is com- 
petent to draw up a charge and report the pro- 
fessional misconduct ot a pleader appearing 
before him in a criminal case before him. The 
correct procedure is to forward the report through 
the Sessions Judge to the High Court. The High 
Court may and ought, in a proper case, to take 
action even without the intervention of a Sub- 
ordinate Court in matters relating to the miscon- 
duct of pleaders. A pleader who makes unfounded 
imputations in Court against the fairness and 
impartiality of the tribunal in a pending trial, is 
guilty of professional misconduct within S. 13 (b) 
and (f) of the Legal Practitioners Act. Pleaders 
have a duty not only towards their clients but 
also towards the Court of which they are officers 
and it is part of their duty to co-opcrate with the 
Court in the pure and orderly administration of 
justice. (Sanderson, C. J. and Richardson , J.) 
Mahendra Lal Roy, In re. 27 C. W. N. 88 : 

24 Cr. L. J. 209 : 1922 Cal. 550. 

S. 13 (b) and (f ) — Inquiry into miscon- 
duct — Disciplinary action against pleader . 

Where a pleader after accepting a vakalat- 
nama and before it has been properly revoked or 
terminated, fails to appear in Court without 
justification, he is liable to the disciplinary juris- 
diction of the High Court. Per Sanderson , 
C. 7. The fact that the report of the munsif 
and the reference of the Judge do not agree, 
does not render the proceedings improper. 
Per Woodroffe. J . The evidence must estab- 
lish the petitiouer’s guilt beyond all reasonable 
doubt. Proceedings fall under S. 13 (b) in so far 
as they involve neglect of duty towards the client 
in accepting a vakalat and without excuse not 
fulfilling the duties : under S. 13 (f) in so far as 
the conduct was directed against the court by 
abstention from attendance on account of 
“Hartal.” Per Mookcrjee, 7. :— 1 The test to find 
out whether the conduct of a pleader falls within 
the Act, is to consider whether the misconduct is 
of such a description as shows him to be an unfit 
or unsafe person to enjoy the privileges and 
manage the business of others in the capacity of 
a pleader. ( Sanderson , C. 7., Woodroffe and 
Mookerjee , 77.) Emperor v. Rajani Kanta Bosb. 

49 Cal. 732 : 26 C. W. N. 689 : 35 C. L. J. 356 : 

24 Cr. L. J. 33 : 1922 Cal. 516. 

Ss. 13, and 14 — Inquiry into misconduct 

—Subordinate courts— Receipt of money from 
acexsed for bribing police . 
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XJBGAL PBACTlTIONEE’S ACT (XVIII OF 1879), 

5. 18 — Inquiry into miiconduct. 

Subordinate coutts can take proceedings 
against a legal practitioner in respect of an act 
coming under Cl. (/) to S. 13, where proceedings 
are commenced under Cl. (/; to S. 13, but if it is 
found that the act comes under Cl. (f) to S. 13, 
the High Court may avail itself even if the sub- 
ordinate court in such case would have no juris- 
diction to make the enquiry it did. In this case 
the High Court dismissed a muktear for having 
received a sum of money from one of the persons 
against whom a case is pending for the purpose 
of bribing the police acting as a go-between 
{ Woodroffc and Bcachcroft , //.) Hari Prosano 
Mookbrjee, In the matter of. 21 C. W. N. 516 : 

39 I. C. 305 : 18 Cr. L. J. 465, 


Ss. 13 and 14— Inquiry into misconduct— 

Chat ge— Subordinate Courts 

S. 14 of the Legal Practitioners Act includes a 
charge under clause (/) of S. 13 (as amended by 
Act Xl ot 1896). and Subordinate Courts have 
jurisdiction to take proceedings uoder clause [f) % 
39 Mad. 1045 (F. 8.) Foil, 27 C. 1023, Diss. The 
iact that the pleader concerned had become a 
Vakil of the new High Court at Lahore since the 
action was taken under S. 14 of the Act by a 
Lower Court could not affect the jurisdiction ot 
that Court. ( Petman % J. ) Bejleram In the 
matter of. 541. C. 982 i 152 P. B. 1919. 


Sa. 13 and 14— Inquiry inte misconduct 

— Who should conduct — Misconduct — Pleader, 

A charge of professional misconduct of a plea- 
der can be inquired into only by the presiding 
officer of the Court in which the pleader 
-practises. (Sadasiva Atyar, J.) Nallasivan v. 
Ramalingam. (1917) M. W. N. 303 ; 

6 L W, 364 : 18 Cr. L. J. 785 : 41 I. C. 806 : 

32 M. L. J. 402. 

“ 8s - 18 “d 14— Inquiry into misconduct 

— Subordinate Courts. 

S. 13 (0 is not confined to cases of misconduct 
ejusdem generis as those in other clauses. The 
subordinate Courts can take proceedings under 
S. 14. {Wallis, C. Coutts Trotter and Sesha - 
girt Aiyar, JJ.) Thb Dt. Judob of Krishna w. O 
Hanumanulu. 39 Mad. 1045 : 18 M. L. I. 549 : 

32 I. C. 326 : 17 Cr. 1. J. 38 ! 

(1915) M. W. N. 1050. 


' 8 - 13 Inquiry into misconduct. 


As an order of refusal of ao applicatiou uodci 
the Legal Practitioners Act is an administrative 

ii V « ° r . a E peal toHis Ma i es *y Counci! 
granlcd under the Lst ‘ers Patent 
Special leave may of course be asked for of fheii 
Lordships of the Judicial Committee. {Miller 
CJ. and Adams. /.) Miss Sudhansu Bala Hazka 
ln re • 4 Pat. L. T. 929 : 1 Pat. 690 

1922 P. 603. 


—Proof of gutlt~Standard of. 

pJ « ( StaDdardofproof of Sail* under Li 
Practitioners Act is not difierent from ot 
Jegal proceedings and should be such as 

“ik [ e “° nab J c donbt ^ ^ «nind of 
^ourt lhat the offence has been commitl 


LEGAL PEACTITIOHEB'S ACT (XVIII OF 1879), 
S. 13— Negligence. 

[Miller, C. J., Mullick and Jwala Prasad , //.) 
Emperor v. Surya Narayan Singh. 

1 Pat L. T. 372 : 21 Cr L. J. 636 : 57 I C. 460 : 

3 O. P. L. B. (Pat.) 168. 

Intimidation. 

S. 13 — Intimidution — Witness. 

A pleader intimidating a witness to prevent him 
from giving evidence is gulity of professional 
misconduct. ( Richards . C. Tudball and Ab- 
dul Raoof % JJ.) Harprasad Singh, In re. 

46 I. C. 819 : 19 Cr. L. J. 803 (F. B.). 

8. 13 — Intimidation — Insulting lettc* to 

Magistrate— Instructions— Conditional apology. 

A letter addressed by a pleader to a Magistrate 
with reference to a case disposed of by him con- 
taining improper and vulgar abase of the magis- 
trate and a demand for an apology followed by a 
threat of further proceedings, is highly objection- 
able and the pleader is guilty of professional 
misconduct. Instructions from cliem are no ex- 
cuse whatever for a pleader exceeding what is 
his duty towards the Court. In cases like this 
an apology and much less conditional apology 
would be insufficient. ( Macleod , C. /. and Crump . 
/.) The Govt. Pleader v. Tatke. 

25 Bom. L.B. 264 : 24 Cr. I. J. 353 : 

1923 Bom. 234. 

Misappropriation. 

S. 13 — Misappropriation . 

Where a pleader received in his private 
capacity certain shares from a lady client with in- 
structions to sell them and realise the proceeds 
on her behalf but appropriated tbe proceeds with- 
out her consent, to his fees as a pleader, the plea- 
der is guilty of conversion and misconduct. 
{Pratt, J . C , Crouch and Fawcett , A. J. C.) Var- 
aubai v. M. Pleader. 13 Cr. L. J. 513 : 

15 I. C. 785 : 14 Bom. L. B. 499. 

S. 13— Misappropriation . 

Misappropriation of the client’s money entrust- 
ed to a pleader for a specified purpose amounts 
to professional misconduct. ( Shah din , C.J.and 
Jones , /.) Asquith, In the matter of. 

18 Cr. L. J. 903 : 42 I. C. 135 : 
30 P. W. B. 1917 Cr. 


■3. 


negligence. 

13— Negligence— Cheating of client 

by clerk. 

Negligent management of his office and permit- 
ting his clerks to cheat the clients and mislead 
them as to the progress of the case, and to inform 
the client that a case had been dismissed on the 
merits when in fact it was dismissed owing to 
the Pleader’s neglect, is misconduct on the part 
of the pleader for which he might be suspended 
from practice. {Lord Shaw.) G. Krishnasnvamy 
Aiyar In the matter of. 35 

f ® J- A - 191 : 16 C. W. N. 1081 

» ° r - H' 680 : 18 “• t 1-396 
14 Bom. L. R. 1079 : 16 C.L. J. 634 
(1912) H. w. N. 963 : 16 I. C. 328 
83 M. L. J. H4 (P. o.) 


vakalatnama. 


13 -Negligence— Reckless signing 0 f 
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LEGAL PRACTITIONER'S ACT (XVIII OF 1879), 

S. 13— Negligence. 

Every practitioner is bmind to see before ac- 
cepting a Vakalatnam* tbat be has not already 
been engaged on the other side. To recklessly 
sign a vakalatnama very nearly amounts to mis- 
Condi.ct. I Ru hards. Knox and Bancrjcc . JJ .) 
INAMUL Haq v . FAlZUL Hasan. 18 1. C. 268 : 

14 cr. L J. 44. 


S. 13 — Negligence — General Rules and 

Orders of Catculta High Court . R. 45 (0 

A pleader engaged jointly with another on be- 
hall of plff. in a suit instead of signing the i'aka- 
latnama at the time cf the suit. signed it alter the 
other pleader had lelt that Court (or another 
Court and on the instructions of that other’s clerk 
received from Court a sum of money deposited 
by the judgment debtor to be paid to the plff, dc 
cree holder and paid it over to the clerk, who did 
not pay it to the plff. It transpired that the 
cleik had not takeD out his “card” lor the year 
and was not thus entitled to act as pleader ’s clerk 
when the money was wihdrawn. but that the 
pleader bona ftdc believed that he had such auth- 
orit> and bad taken out his ‘card. Held . thai 
the pleader contravened the provisions oi S. 13 
(o) < f the Legal Practitioners Act and of R. 49 (0 
of the General Rules and Orders of the Calcutta 


High Court and. therefore, deserved severe cen- 
sure lor his conduct. (.V- R- Chattel jee and 
Sheepshanks. JJ) b a bu Jogendra Chandra 
Nandy, In re. $6 *• c - 


8. \Z— Negligence— R. 45. Ch. XI. Cal- 
cutta High Court— Civil Rules and Orders. 

The duty of a pleader who accepts a vakalat • 
nama is to note on it, the date and the name of 
the person from whom it is received, and he 
mast be satisfied that the person brought to him 
was either the party himself or hi> recognised 
agent or some friend or relative. [ Carnduf , and 
Richardson , JJ ) JOOKSH CHANDRA GUPTA. In the 

>. C. W. H. »3 J 33 . C .8 : 


s. 13 w -Negligence— Dismissal of bail 

application — Subsequent application without dis- 
closing prior one— If ; amounts to misconduct . 

Where after the dismissal ol a bail applu ation 
by a Sessions Judge, the said pleader put in an 
ether application before the locum tenens ol the 
Sessions Judge without disclosing that a previous 
bail application had been dismissed the pleader 
is ouilty * f prolessional ini sc nduct. even though 
the' first dismissal did not bar the filing of a se- 
cond application. ( Broadway and Martmeau . JJ . I 
Emperor v. Jodh singh. 28 cr. L. J. 714 • 

1923 Lan. 211. 


LEGAL PRACTITIONER'S ACT (XVIII OF 1879)* 
S. 18 — Privilege. 

under the circumstances warning was enough. 
Per Macltod. C. Advocates and pleaders are a 
privileged class enrolled not only lor the purpose 
ol rendering assistance to the Courts in the ad- 
ministration of just.ee but al>o lor giving pro- 
fessional advice, for which they arc entitled to be 
paid, by those members of the public wh«. require 
their services. It is not ntcessary for the High 
C« urt to exercise its jurisdiction that any ofitnce 
should have been con nutted, nor is it neces>ary 
that what the pleaders have done should have sub- 
jected them to anything like general infamy or 
imi Qiation of cl aramr \hJadeod.C J.. Heaton 
ana Kajiji. JJ.) Jivan Lal Desaj, In re. 

54 1. C. 679 : 22 Bom. L R. 13. 


S. 13 [l)— Politics— Organised resistance 

to unpopular tax - buuniy 
S. 13 (ft of the Leg. Practitioners Act is not con- 
fined »o acts done in a professional capacity and 
where a pleader was guilty of organizing a deter- 
mined resistance to the rayme* t of a lax with tbe 
result that the Magisterial authorities had to bind 
him over to keep the \ eace, tbeie is sufficient 
foundation for disciplinary action under S 13 of 
the Legal Practitioners Act. f Lord BuckmasUr ). 
Shankpr Ganesh Dabir v . Secretary of State 
for India. 31 M. L. T. 192 : 40 Cal. 845 : 

18 N. L. R 176 : 49 A 319 : 27 C. W. N 43 : 

(1923) M, W N 528 : 25 Bom. L, R 131: 

18 L. W. 69 : 37 C. L. J. 136 : 44 M. L. J 82 : 

1922 P. C. 251. 

S 13— Politics— Counselling disobedient 

of laws— Expressing regret. 

\y he.c a t leader preachc? at public nettings 
disobedience to law at d < ider, but expresses his 
regret at d ui dertakes a help in the administra- 
tion of law his ?anad n av bt again granted. 
{Schwa be, C. J . Couth Tr oiler and Krtshnav . IJ.) 
First Grade 1 LEAiEi Gintor In the matter 
of a. 45 M L. J 718 : 

33 M. L. T. ICO |H. C.) : (1924) M. W N. 18 : 

18 L W. 717 : 19*4 M 160* 


S. 13— Politics - Non-co-operation 

speeches— Effect 

Where a i lead* r delivers speeches advocating 
non-pay vi ent oi taxe-, bovccrt of Courts, etc . and 
does i ot express regret tor his action, a case lies 
under the Legal P.acntn nos Act and the 
renewal of his Sanad can he withheld. I Schwabe. 
C /. e cults 1 rctler and Krishna". JJ.) 
IRA second Grade Pleader, In the 
V, r .f 45 M L J 684 : 

ma 1 33 M L. T. 98 |H. C) : 18 L. W. 6b9 : 

(1923) M W. N. 768 : 1924 M. 129. 


Politics. 

- — S. Politics — Passive rcsistancc-Civil 

disobedience to laws. 

As a protest against the passing of the Rowlatt 
Act certain barristers and pleaders practising 
joined the movement called tbc Satyagraha Sabha 
and signed a pledge whereby they undertook to 
refuse evilly to obey such laws as a ^'miitec 
to be hereafter appointed may think fit. .Ulii , that 
the barristers and pleaders had by signing he 
nledee rendered themselves amenable to the dis- 
d pi i nary jurisdiction of the High Court, but that 


Privilege. 

S. 13 — Pnvilt gt— Refusal to disclose 

—Communication. 

A pleaocr has general authority to act m me 
interests of his client in the manner he thinks 
be>t, and caorot be charged with misconduct « 
he drafts a petition wnhout consulting his client 
and asks or advises him to \ resent the same in 
Court, where the iacU on which the petition vs 
based took place within his own cognizance and 
were such as to endanger the interests ot ms 
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client. A pleader cannot be charged for mis- 
conduct for refusing to disclose to the Court a 
professional communication made to him by his 
client. (Kanhaiya Lai, A . J. C.) SATGUR Pra- 
sad z\ Emperor. 20 I. C. 598 : 14 Cr.L. J. 438. 


Reasonable Cause. 


S>. 13, 14 — Reasonable cause — Meaning 

of— Criticism of administration. 

The phrase ‘for any reasonable cause’ in the 
icsiduary Cl. (f) of S. 13 »s not to be understood 
in an ejnsdem genet is sense but it covers cases 
other than those of professional misconduct in 
the ordinary sense, but which uDfit a pleader for 
the practice of his profession, for instance, con- 
viction for a crime involving dishonesty or moial 
turpitude or gross and habitual contempt of 
Court. 20 M 448 ; 44 C. 639 ; 29 A. 95 P. C. ; 39 
M. 1C45 dist. The remedy provided by S. 14 is not 
intended to apply to cases in which a p1ea4er as 
an ordinary member of the public criticises tbe 
administration of justice though such criticisms 
may on enquiry be iound not to be wholly justifi- 
ed. S. 13 canr.ot be properly utilised in punish- 
ing a pleader for malciDg comments on matters of 
public interest in the newspapers merely because 
such comments exceed the limits of in fairness. 
Per Krishnan, J. — The Legal Practitioners Act, 
1879, deals with the pleader only in his pro- 
fessional, and not in his private capacity. Though 
misconduct other than professional may fall 
under Cl. (0. S. 13, its impropriety must be such 
as would render tbe continuance of.the pleader in 
practice undesirable or unfit him from being a 
member of the profession. (Abdur Rahim % 0. C J. 
Spencer and k ’rishnan, JJ. ) . K. V. Subramaniya 

Aiyar v. The Dt. Magistrate of Salbm. 

, II L. W. 192 : 

(1920) M. W. N. 105 : 21 Cr. L. J. 246 : 

55 I. C. 198 : 38 M. L J. 230 (F. B.) 

Miscellaneous. 


8. 13— Misconduct— Entry into trade. 


The carrying on of a family busioess by a 
Vakil which has been in existence for a long 
time, does not amount to entering into any trade, 
or business witbiu the second paragraph of Rule 
26, Part 11, of the Allahabad High Court Rules. 
Before a Vakil embarks on any commercial tran- 
sactions he should give notice to and obtain the 
permission of the High Court. (Banerfee and 
Piggo/f, JJ.) Ram Sarup v. Tikaram. 

17 A. L. J. 1147 : 52 I. C. 638 ; 


I U. P. L. B. (H. c.) 139 


r M—P^ftssional misconduct— High 

Court Rules, Chapter X V, Rule 25. 

A pleader acting for a decree holder and por- 
chasing ihe property sold in execution of his 
client s decree is guilty of professional miscon- 
duct, equally so it he purchases the property for 
ether persons. Where in execution of his client's 

hfs Cr ?aiher P T *** * P V[ chasc behalf of 

tRsrE!E' r 1' h l gu,hy oi ^conduct. 
(Richards, C. J.. Tudball and Chamier II i 

Har Prasad Singh, /« the matter of. ' ^ 

17 1. C. 689 : 13 Cr. I> J. 795. 

— - 8«. 18 and 14 Pleader employing him* 

s tff <*S professor without consent of Court Ex- 

pressing loss of faith iri British Justiet. 

C D— VOL. in 113 


Disciplinary action can be taken against a 
pleadtT and against a pleader who employs him- 
self as a professor without the permission of the 
court who states before a Court that he has lost 
all faith in Eriiish justice and owed no allegiance 
to British CjuHs. (Moobcrtec and Chotzner, JJ.) 
Emperor v. Bimalanaxd Das Gupta. 

S8 C. L. J. 353 : 1924 Cal. 329 

• 

S. 13 —Boycott of court* — Duties and ob- 
ligations of pleaders 

Per Sanderson , C. J. — If a pleader in pursuance 
of a conceited movement to boycott the Courts, 
deliberately abstained from attending it, he is 
guilty of a course of conduct which cannot be 
justified or tolerated. Pleaders have duties and 
obligations to their clients in respect ot the suits 
and matter entrusted to them. It is an equally 
important duty and obligation on them to co- 
operate with the court in tbe orderly and pure 
administration of justice. If a pleader has any 
complaint against any Subordinate Judge, he has 
two courses open to him, i. e to make a repre- 
sentation to the Dt. Judge or to the High Court. 
(Sanderson, C. /., Woodtoffc and Mookerjec , JJ .) 
Emperor v . Tarini Mohan Barari. 

26 C. W. N. 680 : 35 C. L. J. 403|: 1923 Cal. 212. 

8. 18 — Acting without authority — Ac- 
ceptance ol vakalat from an unauthorised terson. 

The rule relating to ihe acceptance cl vakalat 
namas and muktcarnainas must be scrupulously 
and punctiliously observed. Where a Muklear 
not influenced by any dishonest or corrupt motive 
accepted a Aluktcamama Irom an unauthorised 
person known by him to be such, his conduct 
calls tor something more than censure, his 
duty being ot a high standard ol honour 
and integrity to the people around. The Muklear 
was suspended from practising tor a period ot 
three months. (KicAardson and Bcachcroft, JJ.) 
Brindaban Chandra Das, In the matter of, 

43 I. C. 819 : 19 Cr. L J. 887. 

S. 13 — Re-admission — Procedure, 

The High Court has power to reinstate a legal 
practitioner who had been dismissed for miscon- 
duct ot any description. Before the Court should 
exercise such powers it should be clearly con- 
vinced not by mere protestations of repentance 
or regret but by actual facts that the delinquent 
has reformed his character and has for a suffi- 
ciently long period acted in such a way that he 
can be trusted to act in future as a worthy member 
of au houourable profession. The proper course 
is for the petitioner to apply to a Bench presided 
over by the Chief Justice and ask for a rule in the 
matter. The Bench over which he presides can 
then, if a pti m a facte case is made out, direct 
that a rule be issued and call upon the Govern- 
ment Advocate to show cause why the petitioner 
should not be reinstated. The matter would then 
come up befoie a Bench specially constituted and 
the case would be determined by that Bench. 12 
C. L. J.625 Foil. (Miller, C. J. and Mullih. J.) 
Mathura Prasad, In re. 1 p gg$ * 

84 Cr. L. 1. 74 : 4 P. L. T. 303 : 1988 P. 604. 

— — ' 8. 13 Acting as arbitrator — Personal 
interest . * 
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Where a pleader who had been engaged by the 
plff. withdrew on ibehalf of defendant money, 
which he knew was payable to the plff. and took 
a conspicuous part as arbitrator in a matter in 
which he was seriously and personally concern- 
ed, he was guilty of professional misconduct. 
(Chamier, C. 7., Sharfuddin and Chapman , 
77.) in ihe matter of two Pleaders. 

1 Pat. L. W. 483 ; 1917 Pat. 217 : 

41 I. C, 328 : 18 Cr. L. J. 808 : 2 Pat. L. J. 259. 

8. 14 —Criminal proceedings Pending- 

Renewal of pleader's certificate . 

Where a prosecution is ordered against a legal 
practitioner instead of proceeding according to 
S. 14, the Judge ought not to wait until the result 
of the criminal proceedings are known before re- 
newing the pleader’s certif cate. ( Richards , C. 7. 
Tudball and Rafique, JJ.) In the matter of. a 
Pleader 38 All. 182 ; 

33 I. C. 632 : 17 Cr. L. J. 152 : 14 A.L. J. 82. 

8. 14 — Nature of proceedings under — 

Object of section — Written statement put in. 

Per Sanderson , C. 7.— S. 14 of the Legal. Practi- 
tioners Act was probably provided for the purpose 
of giving the High Court the benefit of the Dis- 
trict judge's opinion and also as an additional 
protection to the person, whose case might be 
under consideration. The fact that the District 
Judge's opinion differs from that of the Munsif 
does not render the proceedings improper. 

Per Woodroffe , 7. — The proceedings under the 
section are quasi criminal in the sense that they 
may result in penalties. Quaere— Whether the 
pleader can be examined on oath? It is open to 
the pleader in such a case to say nothing, give no 
explanaiion, adduce no evidence, or refuse to be 
examined, on oath. Though it is legally open to 
him to do so, it is neiiher a proper nor wise 
course. The onus is on the party making the 
charge, but any explanation offered may be taken 
into account. 

Per Mookerjee . 7.— Proceedings under the sec- 
tion are not ol a criminal nature, though it is un- 
doubtedly a judicial proceeding. Their object is 
to preserve the purity of courts and the proper 
and honest administration of the law. Fair notice 
and opportunity to be heard must be given. If 
he submits a written statement, the Court is 
bound to take it into consideration. But it is not 
obligatory on the Court to rule out all conceivable 
hypothetical grounds whico could have been but 
bad not been set up in answer. The ultimate 
decision is always with the High Court and the 
divergence of opinion between the lower courts 
does not affect jurisdiction. (Sanderson, C. 7. 
Woodroffe and Mookerjee. JJ.) Emperor v, 
Rajani Kanta Bose. 35 C.L.J. 366 : 49 Cal. 732 : 

26 C. W. N. 689 : 24 Cr. L- J. 33 : 

1922 Cal. 616. 

8. 14— Misconduct in Subordinate Court 

— Power of Dt Judge to inquire— Power of High 
Court to quash proceedings. 

S. 14 of the Legal Practitioners Act empowers 
any court in which a pleader practises to comii- 
der a charge ol misconduct made agaiast him in 
euch court and the section does not limit the 


LEGAL PRACTITI0NEB8 ACT (XVIII OF 1879). 

8. 14. 

consideration of a charge to the court in which 
the misconduct is alleged to have been coramit- 
ed. Consequently it is open to the Dt. Judge to 
institute proceedings under the Act against a 
pleader in respect of his misconduct in a Sub- 
ordinate Court 188 P. L. R. 1921 Kef. If on the 
facts charged, there is no ground for proceed- 
ing under tne Legal Practitioners Act, the High 
Court can quash the proceedings under the Act. 

Per Mookerjee , 7.— S. 14 of the Legal Practi- 
tioners Act does not specify the nature of the 
materials upon which the Court concerned may 
take action. If the proceedings are instituted 
there must be an enquiry and supported by legal 
evidence. 16 C. 152 Ref. The charge must be for- 
mulated with precision so as to enable the legal 
practitionerl to meet the allegations against him. 

1 Sanderson, C. 7., Woodroffe and Mookerjee, JJ .) 
Rabindra Chandra Chatterjeb, In re. 

49 Cal. 860 : 36 C. L. J. 620 : 

1922 Cal. 484. 

S. 14 — Vakalatnamah— Acceptance of — 

Bona fide mistake — Effect of. 

It is the duty of pleaders to strictly observe the 
rules relating to the acceptance of Vakalat- 
oamahs. Where a pleader through a bona fide 
mistake accepted a vakalatnamah believing it to 
have been executed by the executant and the 
court accepted bis explanation and warned him 
to be careful in fulare, the ends of justice would 
be met thereby and proceedings need not be 
started afresh. ( Sanderson , C. 7. and Chotzner, 
J.) Jnanbndra Kumar Chowdhury, In the 
matter of. 23 Cr. L. J. 66 : 1922 Cal. 178. 

8s. 14 and 36 — Proceedings under — 

C. P. C. (1908). S. 16 — Applicability of. 

Summoning, enforcing attendance of witness 
and production of documents would be made as 
presc'ibed by C. P. C., b. 16 ia an enquiry by the 
Dt. Judge under the Legal Practitioners Act. 26 
M. 596 ; 6 M. 252 Rel. 11 C. L. J. 5t3, Dist. 
[Chatter jee and Ncwbould , 77.) Nando Lal 
Roy v. Baserali. 60 I. 0. 806 : 

23 C. W. H. 660. 

8. 14— Mukhtear practising without 

license — Misconduct — Whether report to High 
Court lies. 

A report to High Court under S. 14 of the Act 
recommending the dismissal of a mukhtear 
naving no license to practise in a Revenue office 
lor gross misconduct, does not be as the miscon- 
duct was committed in the capacity not of a 
mukhtear but as a private individual and came to 
light in a proceeding wherein he was not a party 
but only a witness. ( Chilly and leunon,JJ .) 
Dinesh Chandra Bhattacharjee, In re. 

16 Cr. L. J. 378 : 23 1. C. 746 : 19 C, L. J. 110. 

8. 14 — Procedure — Natnrc — The proct • 

dure of S. 14 must be strictly followed. 

The proceedings must be separate and distinct 
and cannot be made part of criminal proceedings. 
The opinion of the officer making the report must 
accompany the report of the High Court, (tas- 
hers and Chi tty, JJ.) Faxlar Rahman. / n re. 

12 Cr. L. J. 40 : 9 I. C. 247 : 15 C. W. N. 764. 
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• 8. 14 — Power of suspension — Refort — 

Investigation — Meaning. 

By * investigation * in para. 5 of S. 14 is meant 
investigation in the High Court. It is only after 
a report to the High Court under para. 4 that 
power is given to suspend under para. 5. ( Wood • 

rofft and Camdujf . //.) Bajiranji Shahai, Jn re. 

.18 C. L. J. 457 : 

9 I. C. 225 : 12 Cr. L. J. 33 : 15 C. W. N. 269, 

*8. 14 — Reference — Costs of. 


A Dt. Judge has no power to award costs in a 
matter referred by him to the High Court, under 
the Legal Practitioners Act. { Kumarasawmi 
Sastri , J.) Venkata Rao v. Marwadi Motiram. 

26 I. C. 125 : 1 L. W. 937. 

•S. 14 — Scope of enquiry— Asking Bench 


■oterkfor trend of judgment before it is delivered 
— Professional misconduct. 

By S. 14 of the Legal Practitioners Act a court 
has power to enquire into offences under els. (a), 
(b) and (f). A lawyer is perfectly within the 
bounds of his profession if he euquires from the 
Bench clerk about the trend of the judgment be- 
fore it is actually pronounced. {Dawson Miller , 
C. Kulwant Sahay and Foster . //.) NaRBNDRa 
Nath Roy, In the matter of. 

1923 Pat. 329 : 25 Cr. L. J. 40 : 

1924 P. 181. 

S. 14— Offence committed in court of 

Bub-Divisional officer^ Power of Sessions Judge to 
take action . 

Where certain offences are alleged to have been 
committed by a Mukhtear before a Sub-Divisional 
Magistrate, the Sessions Judge of the District bas 
no jurisdiciion to take action under S. 14 of the 
Lep,al Practitioners Act. (Miller, C. /., Mullick and 
A ulwanl Sahay. JJ ) Manazirul Huq, In the 
matter of. 1923 Pit. 46 : 4 Pat. L. T 07 • 

24 Cr. L. J. 239 : 1923 P. 186. 

— ■ 3 1 14 and 13 — Disciplinary jurisdiction 
of High Court— Reference by appellate court— 
Statement on behalf of a party whose brief the 
. pleader does not hold . 

The High Court would exercise its disciplinary 
jurisdiction even though the reference under S. 14 
with regard to alleged misconduct of a pleader 
is not made by the trial Court where the occur- 
rence has taken place but by the appellate court 
which has no power to refer it. It would be ne- 
cessity however that the High Court should make 

^ a C K. q , ui K y - • ^ hat , ,he nalure °‘ ,hat e nq«iry 
ought to be is clearly a matter for the discretion 

of the court. Though the attitude of forgetful- 

ness taken by tho pleader perhaps to shield some 

of the parties was reprehensible and suspicious, 

the Court not having been satisfied that he was a 

Wi Ll- 0 c r / Qd, M B ?r i' reme , s,Cps were ukcQ - 

1 P. 680 : 4 P. L. T. 285 : 1 P. L. B. 57 • 

24 Cr L. J. 81 : 1922 P. 608 (i). 

. , 8 ‘ 14— Jurisdiction of Dt. Magistral t la 

™* t ‘ t . ute / roc ‘ ed, ”&>‘— Office committed before 
■another Court — Personal knowledge. 

S ‘ 14 of tho L °s al Practitioners Act the 
proceedings could be instituted only by the 


Deputy Magistrate in whose Court the alleged mis- 
conduct or offence took place. I P. L. J. 576, 
Foil. The Dt. Magistrate acted improperly in 
relying upon his own recollections of facts when 
they differed from those of other witnesses and it 
was undesirable for him to sit as a Judge to de- 
termine the matters in respect of which be might 
have been called upon to report or examined as a 
witness. ( Miller , C . J., Mullick and Jwala Pra- 
sad. //.) Emperor v. Satyendra Nath Ray. 

1920 Pat. 225 : 57 I. C. 277 : 

31 Cr. L. J. 613 : 1 Pat. L. T. 370. 


S. 14— Removal of record and substitu- 
tion of another in its place wi'hout consent. 

The removal from the Court by a mukhtear of 
a complaint which charged the peshkar with com- 
plicity in a certain offence in order to substitute 
therefor, without the consent of the complainant, 
another petition which omitted the charge against 
the peshkar, amounts to grossj misconduct. The 
certificate of the mukhtear was cancelled and he 
was debarred from pranice. ( Chamier , C. 

Sharfuddin and Chapman, JJ.) EMPEROR v. 
Mathura Prasad. 43 I. C. 93 : 1917 Pat. 265 • 

19 Cr. L. J. 61. 


-B. 14 Proceedings under— Nature • of— 
C. P. C„ S. 141 — Transfer of enquiry— Govern- 
ment of India Act (1915), S. 107. 

Where proceedings were instituted under ibe 
Leg. Practis. Act before the Dt. Munsif and an 
application was made to transfer ibe same to 
another Court. Held, that the procedure under the 
Legal Practrs. Act is neilher Criminal nor Civil 
but purely designed for the purpose of discipline. 
Such disciplinary proceedings under S. 14 are not 
proceedings of a Court of Civil Jurisdiction and 
S. 141, C. P. C. cannot apply to them. The en- 
quiry under S. 14 of the Legal Practrs. Act. can- 
not be delegated to another officer who is not the 
presiding officer of the Court in which the mal- 
practices complained of, were committed. Appli- 
cability of S 107 of the Govt, of India Act 1915 
to proceedings under S. 14 of the Legal Practrs’ 
Act, discossed. (Mullick and Atkinson, JJ.) Janak 
KisHORB, In the matter of. 

1917 Pat. 60 : 37 I. C. 484 : 18 Cr. L. J. 132 : 

1 Fat L. T. 678. 


— 8 - 14 Misconduct of pleader— Power 

‘to inquire— Jurisdiction of court. 

The first clause of S. 14 of the Legal Practi- 
tioners Act empowers any Court in which a plea- 
der practises to consider a charge of misconduct 
made against him in such court, and the section 
does not limit the consideration of the charge to 
the couil in which the misconduct is alleged to 
have been committed so that it seems immaterial 
that tba misconduct charged was cornu, ilted in 
another Com L If the charge is made in the Court 
in which the Pleader practises, that Court is com- 
peient o enquire imo it. The expression "such 
Court * in (be first clause of S. 14 cannot be con- 
stmed to mean the Court in which the misconduct 
is alleged to have been committed. The section 
only means that any Court in which a Pleader 
practises is competent to enqnire into a charge of 
misconduct, if the charge is brought in that 
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Tin AUNG Gyaw In tlic matter of. 

24 Cr. L J. 409 : 72 I. C. 521 : 11 L B. B. 111. 
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-S. 27 —Scope of. 


S. 27 of the Act has no reference to the fees 
payable by a patty to his own pleader, advocate 
or vakil because that is regulated by private 
agreement. ( Mookerje : and Camduff. JJ.) 
Kamini Moni Debi v. Khettha Mohan. 

17 C. W. N. 45 : 13 I. C. 43 : 15 C. L. J 660 

S. 27 Engagement of more than one 


fees. 

An advocate cannot retain anything of what he 
has received from the other party as costs award- 
ed. etc., on the ground that he was retained for a 
sum lesser than what he would have been entitled 
to under the taxation rules. S. 27 authorised the 
Court to regulate fees payable by a party in 
respect of the fees of his adversary's advoca'e 
and assumes the propriety of advocates charging 
a daily fee after the first day. [Pox, C. J. and 

Par lett J ) Julian Francis Coolho v. Cowasjeb. 
rartcti, j.t j 33 I. C. 107. 

■ 8. 28— Suit by Mukbleat for fees. 


— — D. 400 jUll uy 

juit by a Mukhtear, for recovery of money due. 
i account of lees for his services, is maintain- 
ile. [Banerjee. J.) Har Sahai M*l v BiRJ 
,, 18 A. L. J. 373 = 58 1. C. 182 : 

2 U. P- L.B. (All.) 86 

8. 28 - Failure to file agreement. 


vakil— Rights to fees. 

When a client engages more than one pleader 1 
he is presumed to expect the full services of the 
gentlemen to whom be has given the vakalat . If 
more than one pleader is retained by the same 
vakalat all of them cannot share the single fee 
allowed against the losing party. 7 C. W. N. 300 
Not Appr 1 M. H C. R. 369, Dist. (Ay/ /tig and 
Seshagin Axyar % J J .) Ramakkishsa Rao v. 
Veskataramayya. 38 I. C. 210. * 

Ss. 27 and 28 Fees— Suit for remuner- 
ation for work done. 

The Act does not impose any limitation upon | 
the fees recoverable by practitioners from their 
clients. S. 27 refers to fees to be paid to the ad- 
versary's pleader, where the lees are uot settled 
before hand and the suit is one lor remuneration 
for woik done; the Court in assessing the amount 
performs the functions of the taxing officer in 
England and when it assesses the remuneration 
at a certain amount haviog regard to the circum- 
stances, an Appel ate Court should be very slow 
to interfere with its discretion. ( Wallis , C. /. 
and Tyabji, J.) Maharaja of Vizianagaram v . 
Narasikga Rao. *9 C. 763. 

-8s 27 and 28— Right to retain costs for 


Even an illegal agreement if not actually filed 
Oder S. 28 caooct be acted on and if the pleader 

"•> M,, “ \i 2 x ttvsT* ; 

/ 8 A. L. J. 181. 


S. 28— Suit by pleader for remuneration 

on foot of an adjusted account— Account not filed 
in court — Right to reasonable remuneration. 

When there is no agreement between the 
pleader and his client, the pleader is entitled to- 
maintain an action for reasonable remuneration 
for services rendered. But where there is a 
contract between the parties such contract to be 
enforceable must fulfil the requirements of S. 28 
of the Legal Practitioners Act. viz., that the 
contract must be in writing and the writing must 
be deposited in court within the prescribed period. 
Where there was an agreement between the 
pleader aod the client for remuneration but the 
agreement was not deposited in court and the 
pleader sued tue client for the balance due on an 
adjustment of accoants./icM, that the suit was one 
in essence to enforce an agreement which did 
not comply with the requirements of S. 28 of the 
Act. [Moofierjee and Cholzncr. JJ. I Kalifada 
Das v. Dcrgadas Koy. 27 C. W. N. 769 : 

1923 Cal. 677. 


S 28— Suit for fees— Oral agreement— If 


maintainable — “ Amount ', if to be fixed. 

Where a suit by a pleader for fees against the 
client is based on an agreement, he cannot succeed 
unless the agreement is both in writing, signed 
by the parly to be charged and filed as provided 
in S. 28 of the Legal Practitioners Act. The 
'amount* referred to in S. 28 need not be a fixed 
sura. ( Greaves , J.) Beacharam Lahiri v % Sudbbi 
Dasi. 26 C. W. N. 709 : 1922 Cal. 567. 


8. 28— Quantum meruit. 


Where a pleader takes up a brief without any 
agreement as to the amount of fees or the 
manner of his payment, he is entitled to recover 
on an implied promise a reasonable remuneration* 
A suit to recover such sum is not affected by 
S.|28. In the absence of any agreement, a pleader 
is entitled to quantum meruit which has to be 
determined according to the circumstances of the 
case. 15 C L. J. 660 ; 15 C. L. J. 690 ; 20 C. L. J. 
424, Ref. [Mookcrjcc and Chapman , JJ.) Sib 
Kishor Ghosh v. Manik Chandra Nath. 

29 I. C. 463 : 21 C. L J. 618. 


8. 28— Oral agreement . 


Au oral agreement between a pleader and his 
client for payment of fees and litigation expenses 
is invalid and unenforceable. ( Mookcrjec and 
Beachcroft , JJ.) Ishan Chandra v. Ram Charan. 

26 I. C. 960 : 20 C. L. J. 445^ 

a 28 —Pleader and client— Contrac t 


between . 

A contract between a pleader and his client, to 
be enforceable must satisfy S. 28 of the Legal 
Practitioners Act. But no written contract need 
be produced where a pleader works on the 
expectation of being paid iu the ordinary course. 
His claim cau be based on S. 70 of the Contract 
Act. [Stephen and Mullick , JJ.) MoheNDRA 
Lal Biswas v. Akhil Chandra pakrashi. 

20 I. C. 47 (11 : 20 C. L. J. 424. 

8. 28— Requisites of a valid agreement . 

An agreement made under S. 28 of the Act 
must be in writing signed by the client andi 
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submitted in a Court within the prescribed period 
and an agreement in contravention of this section 
is of no avail to a pleader either as a plff. or as a 
deft. 9 M. 375; H M.63; 17 M. 306, 27 M. 512; 
12 A. 169; 25 A. 764; 4 A. L. J. 535, Diss. ; 7 C. 
W. N. 300. Exp. and Dist. (Mookcrjcc and Cam- 
duff, JJ. j Kamini Mon i Debi v. Khbttra 
MOHANA. 15 C.L.J. 660 : 13 I.C. 43: 17 C.W.N. 45. 


S. 28 — Agreement to pay fees — l ien on 

clients , money for / ecs % if exists. 

If an agreement for payment of fees by a client 
is contrary to the provisions of S 28 of the Legal 
Practitioners Aci, a pleader has no lien on 
monies of the client. ( Mookcrjcc and Coxe, JJ .) 
Kamini Debi v. Khettra Mohan. 

15 C. W. N. 681 ; 11 I. C. 382 : 15 C. L. J. 690. 


• "S. 28 -Promissory note for oul-fees — 

Right of pleader to recover the amount. 

A promissory note executed to a pleader by his 
client in respect of out*fees disbursed by him is 
invalid if not filed in Court under S. 28. The 
pleader can obtain a decree for his sums actually 
spent by him on the original cause of action. 
Such a promissory note, even though invalid for 
not being filed in Court, may still operate as ao 
acknowledgment of liability and the dismissal of 
a suit on the note does not bar a fresh suit on the 
original cause of action but interest at the rate 
specified on the note cannot be allowed. 27 M. 
512 ; 14 M. 63 ; 16 M. 278, Foil. [Kumaraswami 
Sastn, J.) Natesa Mooppan v. Ramachandra 
Aiyar 1L. W. 1070:27 1. C. 116: 

27 M. L. J. 728. 

3* 28— Oral agreement. 

A verbal agreement for fees by pleaders is not 
valid under S, 28. { Abdur Rahim and Sadasiva 
Aiyar, JJ.) Kattich Ramuni v. Udayamagalth. 

14 I. C. 270 : (1012) M. W. N. 624. 

-—8. 28 — Agreement for fees. 

The provisions of S. 28 of the Legal Practitioners 
Act regarding the filiog of agreements between 
pleaders and clients in the District Court or some 
other court where the work is to be done, are 
applicable to agreements lor fees in respect of 
the practitioner's services, if the business lies 
neither in a civil court nor in a criminal court. 
{Fox, C,J. and Hartnoll \ J.) T. Game v. V. Kvb. 

6 Bur. L. T. 18 : 19 I. C. 209 : 7 L. B. R. 0. 


7 j 85 Tout — Declaration — Grounds 
Legal. 

Proof by general repute or otherwise is nec ( 
aary before a person can be declared a to 

F'^ Cti0n ' V° hnSt0ne < SHANK! 

Singh v. Emperor. 112 p. L . R 191S 

15 I. C. 807 : 18 Or. I. j. 461 
18 P. W. B. (Cr) 191 

— - &. 36— Declaration of a personas lout 

ittqmry-Mode of—Discrtlion of District Jude 
The only qualifications imposed by the Act* 
the exercise of the discretion in declaring 

Sfie/h 0 * “h* ‘ hak ‘ hc DiaWct J“ d K° rausU 
satisfied by evidence of general repule or othe 

* nd f . urlhe * that no person’s name is to I 

(included in a list of touts until he hat had • 

opportunity of showing cause against such incl 


sion. It is a valid ground tor interference by the 
High Court, in ihe exercise of its general powers 
of supervision, if the District Judge bad disobeyed 
this latter direction and had included in his list 
of touts ihe name of a person who had never been 
allowed an opportunity of showing cause against 
such inclusion It has never been the intention of 
Lite Lcgislatuie to allow anything oi the nature of 
an appeal against Ihe decision of a competent 
Court under S. 36 of Act of XVIII 1879. The 
High Court cannot allow its general powers of 
supervision to be invoked so as, iu effect, to 
create a light of appeal which was never intended 
by the Legislature. ( Mcars , C. J . and Ptggolt , /.) 
Kashinath v. Emperor. 45 A. 67 S: 

L R. 4 A. 317 : 21 A. L. J. 671 : 

9 0. A A. L. R. 696 : 1924 All. 69. 


— S. 36— Tout — Declaration — General 
repute — Meaning of. 

A person sought to be proclaimed as a tout 
under $. 36 of the Act can ba proved to be such 
by evidence of general repute including hearsay 
evidence which may be tested by cross-examina- 
tion. The exhibition of the copy list referred to 
in S. 36, Cl. (3) ol the Act is necessary to consti- 
tute a man a proclaimed lout. The principle 
applicable in cases under S 110 of Cr. p. Code 
apply to cases under S. 36. (Walsh, J.) Kalka 
Prasad v. Emperor. 49 All. 158 : 

44 I. C. 126 : 19 Cr. L. J. 269 : 10 A. L. J, 76. 


— S. 36— Jurisdiction — Order declaring 

tout. 

Where a person's name is published in a list 
of touts and Ihe list applies to courts over which 
the judge has no jurisdiction, the order is bad. 
(Newbould and Suhrawardy, JJ.) Jagat CHAN- 
DRA Ghosb v . Emperor. 25 Cr. L.J. 34 : 

1923 Cal. 484 

■- — 8. 36 — Tout — Writing petitions and 
looking after people's cases . 

In order that a person may be declared a lout, 
it roust be proved that he gets the employment 
in any legal business from any practitioner for 
moving for such practitioner. Merely looking 
alter people s cases and writing petitions does 
not make a person altout. (N. R . Chatter jee and 
Panton , JJ.) Keramat Ali v. Empbror. 

62 I. C. 829 : 22 Cr. L. J 589. 

8 - 86— Tout — Declaration— Inquiry. 

An order under S. 36 of the Legal Practitioners 
Act declaring a person to be a tout can be made 
only by one of the authorities specified in that 
section and upon evidence taken by such autho- 
rity himself. ( Mookcrjcc , C. J. and Fletcher , J.) 
Nagar Chandra Mandal, In the matter of. 

60 I. C. 321 : 24 C. W. N. 1074. 

S. 88 Tout Enquiry by Magistrate- 

Delegation — Evidence— Opportunity to cross- 
examine. 


uuucr o. oo 


(toners Act mast be made by the Dl. Magistrate 
himself and cannot be debated to any snbordi- 
nate officer 12 C. W. N 842 Foil. The decision 
o{ a , C i Qur ‘ de J ‘ crm,D ‘ n £ that a person is a tout 

n U w b M b £ e t' legal evidence. 4 
U W. N. 36. Rel. The person against whom tho 
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evidence is directed mast have an opportunity of 
cross-examining the witnesses. ( Brett and Shar - 
fuddin , 77.) Haripada Mukbrji, In re. 

15 I. C. 654 : 13 Cr. L. J. 510. 

S. 36 — Tout, Definition of. 

Under the Legal Practitioners Act, a tout is 
a person who procures the employment of 
legal practitioners in any legal business in consi- 
deration of any remuneration. A person who is 
merely seen in Court often times will not come 
witnin this definition. ( Mookerjee and Carnduf ), 
77.) Sundar Upadhya v. Thb President of 
the Muktbars Association. 

11 1. C. 432 : 15 C. W. N. 1000. 

S. 36 — Tout— Included in list of Magis- 
trate. 

Proceedings under S. 36 arc neither governed 
by the Civil or the Criminal Procedure Codes 
and cannot be revised under the Civil or Crimi- 
nal jusisdictioo. But the High Courts have held 
that they have jurisdiction to interfere under 
S. 15 of the High Courts Act. ( Kensington , C. 7. 
and Rattigan , 7.) SadruddiN v. Emperor. 

18 P. B. iCr.) 1914 : 61 P. W. B. (Cr.) 1914 : 

25 1. C. 513 : 15 Cr. L. J. 601 : 

266 P. L. B. 1914. 

S. 36— Tout— Proceedings against — Pro- 
cedure— Irregularity— Power to interfere— High 
Court. 

In proceedings to declare a person a tout under 
S. 36 of the Legal Practitioners Act. it is not 
necessary that there should be a petition. The 
Court can act on evidence of general repute pro- 
vided an opportunity is given co the alleged tout 
to rebut the evidence against him and to place 
his case before the Court 11 C. L. J. 213 Rel. 
The High Court has power to interfere with an 
order of the court below in proceedings under 
S. 36 of the Legal Practitiooers Act. 15 C. W. 
N. 1000 ; 4 C. W. N. 36 ; (1912) M. W. N. 959 ; 
28 I. C. 918 ; 61 I. C. 829 Rel. (Venkatasubba 
Rao , 7.) Varadarajachariar v. Kalyana- 
SUNDARAM Aiyar. 44 M. L J. 437 : 

23 Cr. L. J. 705 : 16 L. W. 795 : 

1923 Mad. 186 (2). 

S. 36 — Tout — Declaration— Evidence. 

To declare a person a tout it is necessary to 
have some evidence of the facts required by S. 3 
of the Leg. Practrs. Act as amended by Act XI of 
1896. A stray admission by a person that he is 
a tout without understanding its full legal signi- 
ficance. is not enough to declare him a tout, 
(Tyab/t. J.) Jonalagbddia Sambayyb. In re. 

28 I. C. 918. 

8, 36— Tout— Evidence. 

There must be legal evidence to prove that a 
person is a tout. The mere report of the Bar 
Association is not enough (Wallis, J.) In re 
Somayajulu Ramamurthi. 12 M. L. T. 259 : 

17 I. C. 251 : (1912) M W. N. 959. 

8. 36— Tout— Declaration— Dt. Munsiff. 

A Dt. Munsiff has no power to declare a man 
a tout under S. 36 of the Legal Practitioners 
Act. He can enquire into the matter and report 
to the Dt. Court. A person cannot be prohibited 
from entering court on the ground that he is a 


LEGAL PBACTITIONEBS ACT (XVIII OP 1879). 

S. 41. 

tout unless the presiding officer takes steps to- 
have ihe person declared a tout on due inquiry. 
Per Sadasiva Aiyar . 7. Such an order is not a 
judicial order and cannot be revised by the High- 
Court. It is a purely departmental affair. ( Sundara 
Aiyar and Sadasiva Aiyar , 77.) Ravinuthala 
Vbnkatappaiah w. Sf.cy. of State. 

12 M. L. T. 411 (1) : 16 I. C. 895 : 

(1913) M. W. N. 370. 

S. 36 — Tout— Procedure to declare a per- 
son a tout— Scope of section. 

It is necessary before directing inclusion of a 
person’s name in the list of touts to give the per- 
son an opportunity of showing cause against the 
inclusion. The duties to be undertaken under 
the section cannot be delegated by any of the 
officers mentioned therein to their subordinates. 

( Miller , C.J. % Coutts and Das, 77.) Mohana Das 
v. Emperor. 22 Cr. L. J. 66 : 

69 I. C. 322 : 1919 Pat. 273. (8. B.). 

S. 36 —Tout— Declaration — Procedure. 

Notice to show cause why a person should no? 
be declared a tout must be given to him and evi- 
dence should be taken in his presence to show 
that he is a tout. (Chamier, C. J. % Sharfuddin 
and Chapman . 77.) Abu Muhammad v. Emper- 
or. 5 Pat L. W 229 : 19 Cr. L. J. 36 : 

42 I. C. 996 : 1917 Pat. 186. (F.B ). 

8. 36 —Order under — Revision. 

The High Court cannot in its revisional juris- 
diction interfere under S. 115 with an order under 
S. 36, Legal Practrs. Act. The enquiry under 
the Legal Practrs. Act is in the nature of the 
departmental inquiry aud it may be conducted in 
such a way that the officer inquiring, acts with 
substantial justice and gives the person against 
whom proceedings are being taken an opportuni- 
ty to defend himself. (Kennedy and Raymond % 
A. 7. Cs.) In re Mulchand. 21 Cr. L. J. 449 S 

66 I. C 433 : It 8. L. B. 212*. 

8. 40 — Notice to show cause. 

The provisions of S. 40 are applicable to inter- 
im orders of suspension passed under S. 14 para 
5 ; before the passing of an interim order of 
suspension under S. 15 (5) he must be asked to 
show cause under S. (4) and a report must be 
sent to the High Court under S. 14 (4). (Wood- 
rot fee <*nd Carnduff, 77.) In re BajraNGI 
Sahai. 13 C. L. J. 457 : 9 I. C. 225 : 

12 Cr. L. J. 83 : 16 C W. N. 269. 

S. 41, Cl. 3— Proceedings under the Act 

— Conviction by Magistrate for an offence under 
S. 153 -A., / . P. C.-Case, if can be re opened— 
Offence Involving moral turpitude— Penalty. 

Where proceedings under the Act are initiated 
against a practitioner on the strength of a con- 
viction by a Magistrate under S. 153-A., I. P. C., 
it is not open to the practitioner to show that the 
conviction was not justified on the evidence. 22 
A. 49 Foil. Moral turpitude is always involved in 
the commission of an act which comes under 
S. 153-A.. I. P. C. and a practitioner convicted of 
the offence should be dealt with by the High 
Court in the exercise of its disciplinary jurisdic- 
tion. In this case the High Court ordered the 
name of the Advocate to be struck off the rolls 
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with the observation that if he wished to rejoin 
the profession at some future time and his atti- 
tude and conduct be favourable, his application 
would be considered by the Court. ( Hears , C. J . 
Banerjce and Raftque.JJ ) In the matter of An 
Advocate tT. A. Skervani.) 44 All. 362 

L. R. S A. 73 : 4 V. P. L. R. (A) 1 
20 A. L. J. 200 : 23 Cr. L. J. 128 
1922 All. 140 (F. B.) 

LEGAL REPRESENTATIVE. 

See C. P. Code, S. 2. 

LEGAL REPRESENTATIVES SUITS ACT (XII OF 
1865). 

Suit for damages by manager of Hindu 

family— Effect of death . 

The Act does not apply daring the pendency of 
a suit for damages for malicious prosecution by 
the manager of a joint Hindu family where he 
dies, since the Act relates to the maintainability 
of the suit and not to the continuation of it and 
since surviving members are not his representa 
tives. [Sadasiva Atyar and Napier , 77.) Su bra- 
mania Aiyar V . Vbnkataramcbr. 31 I. C. 4. 

LEGATEE. 

See Will. 

LEGISLATURE— Powers of. 

Sec Interpretation op Statutes. 


should be taken to place the legitimacy of a 
posthumous son beyond all possible dispute. 

( Chcvis and Shadtlal , //.) Jagir Sinoh v. DalIP 
Kaur. 44 I. C. 67 : 43 P. W. R. 1618. 

Proof cf — Presumption — Entry in Khe- 

wat. 

An entry in a K hew at founded on a mutation 
proceeding showing the plff. to be the reputed 
son of a certain person is relevant in proving 
their legitimacy though the defts. were not party 
to such proceeding. [Lindsay, J.C.) Aparbal 
Singh v. Narpat Singh. 23 i. c. 972 ; 

1 0. L. J. 89. 

Proof of — Entry in legal proceedings. 

A memorandum of appeal substituting a per- 
son as the son of the deceased party is no proof 
of the legitimacy of the person. [Piggott, J. C. 
and Lindsay, A. J.C.) Bhabuti Singh v. Khetal 
Singh. .21 I. C. 274- 

LEPR0BY. 

See Hindu Law— Succession. 

LESSOR AND LESSEE. 

See (1) C. P. Act. Ss. 106—117. 

(2| Landlard and Tenant. 

LETTERS OF ADMINISTRATION. 

See Prob. and Admn. Act. 


LEGITIMACY. 

See also (1) Hindu Law. 

(2) Mahombdan Law. 

(3) Evidence Act, Ss. 112, 114. 


—Proof of cohabitation and acknowledg- 
ment — Presump lion , 

Where there is a prima facie evidence of co- 
habitation as mao and wife and a course of 
treatment of the lady as wife and the children as 
legitimate, the presumption as to legitimacy is 
raised and can be repelled only by strong, distinct 
and satisfactory evidence to ihe contrary. 
( Hooker jee and Carnduff \ //.) Imambandi v. 
Matasaddi. 13 1. C. 678 : 16 C. L. J. 621 : 

[On Appeal See 46 Cal. 878 : 47 I. C. 613 : 

46 I, A 73 |P. C.>] 
Presumption of— Ceremony of marriage 
gone through— Treatment by relations , etc . 

Where a man and a woman who were proved 
to have been recognised by all parsons concern- 
ed as man and wife, were so described in import- 
ant documents and their daughters were respect- 
ably married as would bo natural in the case of 
legitunate children. Held, that on these facts, 
following upon a ceremony of marriage which 
undoubtedly took place, though its validity was 
attacked afforded an extremely strong presump- 
tton In favour of the validity of the marriage and 
legitimacy of its offspring. The like presmnp- 
tion applies to the question whether the formal 

j V ?l' d “ arria fi e ceremony were 
satisfied. (Sir Arthur Wtlson.) Mouji Lal v 

Chandrabati Kuuari. SB Cal. 700 : 

„ 16 c - N. 790 : 10 H. L. T. 83 
... v U9U) 9 K. W. N. 91 : IS Bom. L. B. 684 • 
14 C. L. J. 79 : 11 1, c. 609 : 91 M. 1. 3. 933 (P.C.j 

— Proof of -Jagir Estate. 

In cases oi succession to landed properly of a 
1 «rge value or a jagir more than ordinary care 


LETTERS PATENT. 

Allahabad. 

Appeal under— Cross objections — Provi- 
sions of Civil Procedure Code do not apply. 

The provisions of the Code of Civil procedure 
relating to cross objections do not apply to 
appeals under the Letters Patent. 21 All. 297 foil. 
(S/sjar/, J.) Pragnarain v. Anoad. 

1922 All. 66. 


Appeal— Court- fee. 

No court-fee is leviable upon a petition of 
appeal under the Letters Patent of the Allahabad 
High Court from the judgment of a single Judge. 
[Tudball, J.) Bhadool Panday v . Manni. 

03 I. C. 318 : 19 A. L. J. 677. 

■ "Cl. 8— Vakil — Professional misconduct. 

A Vakil , engaged to defend in the Court of 
Sessions, certain persons accused of murder, pre- 
pared and put before the Sessions Judge a state- 
ment which purported to be a petition issuing 
from his clients and drafted on their instructions. 
In fact it was a petition which originated with 
him without instructions from his clients and 
which contained allegations which were made 
recklessly and without reasonable ground of be- 
lief, Held, that the Vakil was guilty of profes- 
sional misconduct and under S. 8, Letters Patent, 
the Vakil was suspended from practising bis pro- 
fession. ( Mtars , C.7., Banncrjee and Walsh , JS.) 
In the matter o f A Vakil 42 All. 460 : 

18 A. L. J. 419 : 66 I. C. 601 : 

21 Cr. L, 469 : 2 U. F. L.B, (All.) 130. 


Cl. 10— Order of Single Judge on appeal 

from order of remand— Letters Pateni— Appeal 
not maintainable . • 

There is no appeal under d. 10 of the Letters 
Patent from an order of a Single Judge of the 
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High C >urt on an appeal from an order of re- 
mand. 39 A. 191 followed. (Hears, CJ. and 
Banerjce , J. ) Gajadhar Prasad v. Nawab 
Mahomed Abdul Majid. 4 LR. A. 227 (Civ.) (II : 

1923 A. 396. 

Cl. 10— Application for review of judg- 
ment— Order rejecting , is not appealable . 

There is no appeal against an order of a single 
judge of the High Court rejecting an application 
for review of a judgment made by another [udge 
previously. (Banerjce and Gokul Prasad , JJ .) 
Tirmal Singh v. Kanhaiya Singh. 

21 A. L. J. 341 : L. R. 4 A. (Civ.) 218 : 45 A 335 : 

1923 A. 356. 

Cl. 10— Judgment— Meaning of— Order 

of single judge in appeals under 0, 43, R. 1, C.P . 
Code— Appealability. 

As regards the question whether a particular 
adjudication is or is not a judgment within cl. 10 
of the Letters Patent (Atli the test seems to be 
not what is the form of adjudication but what is 
its effect in the suit or proceeding in which it is 
m3de. If its effect, whatever its form may be. 
and whatever may be the nature of the applica- 
tion on which it is made, is to put an end to the 
suit for proceeding so far as the court before 1 
which tne suit or proceed'ng is pending is con- 
cerned or if its effect, if it is not complied with, 
is to put an end to the suit or proceeding, the 
adjudication is a judgment. The word ‘Judgment’ 
covers not merely final orders, but also prelimin- 
ary or interlocutory orders. 35 M. 1, 17 A. 442 
Rel. As a general working rule there has grown 
up in the Allahabad High Court a practice of re- 
garding those matters which are mentioned in O. 
43. K. 1, C.P. Code as being generally appealable 
from a single Judge to a Bench. (Hears, CJ- 
and Piggott , /.) Sadig Ali v. Anwar All 

20 A. L. J. 801 : 45 A. 66 : 1923 All. 44. 

— Cl. 10 —Appeal under . 

Memorandum of cross objection is not main- 
tainable in a Letters Patent appeal [Hears, 
CJ. and Banncrjce, J.) Mangat Rai v. Musst. 
PURNA Kuar. L.R. 3 A. 198. 

Cl. 10 — Review of judgment. 

No application for a review of judgment is 
allowable where the decree was given in an 
appeal under Cl. 10 of the Letters Patent. 1 A. 
L. J. 509, Foil. ( Richards , CJ.. and Bancrjce, J.) 
Kalyan Singh v. Allah Diya. 

48 I. C. 476 : 16 A. L. J. 964. 

Cl. 10— Appeal from order tn execution 

— Dismissal— A ppeal. 

Under S. 10 of the Letters Patent (Allahabad), 
no appeal lies from the order of a single Judge 
of the High Court dismissing an appeal from an 
order of the executing Court on an application 
under O. 21, R. 90 to set aside an execution sale 
14 A. 226. F. ( Richards % CJ. and Banerjce, J ) 
PlARE LAL V . MADAN LAL. 

39 All. 191 : 39 I. C. 460 : 15 A L. J. 46. 

Cl. 10 —Judgment — Meaning— Qr. P. 

Code, S. 195 — High Court -Meaning. 


Order of sanction for prosecution under S. 195 
Cr P. C. is not a judgment within Cl. 10 Letters 
Pa ent; it is not appealable, when passed bv a 
Judge of High Court, who; when sitting alone to 
do his part of his work, is the High Court itself 
and not subordinate to any Bench ot t h e High 
Court. [Richards, C. J. and Banerjee % J.) Ram- 
jas v. Mahadeo Pershad. 39 All 147 : 

36 I. C. 585 : 17 Cr. L. J. 537 : 14 A. L. J. 1280. 

• Cl. 16 (24. 25 Vic. C. 104) —Constitution 

of High Court— Appointment of sixth Judge- 
Legality. 

The appointment of a sixth Judge to a High 
Court created by Letters Patent i> legal. (Rich- 
ards, CJ. and Kncx , J.) EMPEROR v. GhURE. 

36 All. 168 : 22 I. C. 984 : 15 Cr. L. J. 200 : 

12 A. L. J 231. 

— Cl. 2 2-Villagc punchayat Court- Proceed- 

ings. 

Held per Kanhaiya Lai. J. ( Stuart , J. dissenting ,) 
A village punchayat court is a court for the pur- 
poses of cl. 22 Letters Patent, and the High 
Court has got the power to transfer proceedings 
pending in one such court lo another. ( Stuart 
and Kanhaiya Lai , JJ.) Sat NakaiN v. SaRJU. 

21 A. L. J. 925 : 46 All. 167 : 1924 A. 265 . 


Bombay . 


Cl. 10 —Plcadet — Disciplinary jurisdic- 
tion — Contempt — Criticisim of pending proceed- 
ings in court. 


Anythiog done or said which may amount to 
:riticism of any proceedings pending in a court 
Df justice is calculated to hinder the even and 
impartial administration of justice. Pleaders of 
thelcourt are expected to extend their co operation 
and assistance in the task of the administration 
of justice and the least that could be expected of 
them is that by their act they will cause no hind- 
rance to the even and impartial administration of 
justice. Where pleaders of a court in public 
meeting assembled pass a resolution extolling the 
accused in a pending criminal trial for their sell- 
sacrifice and patriotism, their conduct is likely to 
infiuence the verdict of the jury or the court in 
the trial and constitutes contempt [Shah, A. C. 
J. and Crump, J.) THE GOVERNMENT PLEADER 
V. VlNAYAK BALVANT CHANKAR. 

24 Bom. L. R. 1049:47 B. 117 : 

1QA9 Rnm 361. 


Cl. 10— Advocates and Pleaders- Passive 

resistance— Signing, of pledge to civilly disobey 
laws— Unprofessional conduct— Bombay Regula- 
tion II o/ 1827, S. 56. 

As a protest against the passing of the Rowlatt 
Act, certain barristers and pleaders practising 
joined a movement called the Satyagraha Sabha 
and signed a pledge whereby they undertook' to 
refuse civilly to obey such laws 1 ' as a committee to 
be hereafter appointed may think fit Held, that 
the barristers and pleaders had, by signing the 
pledge, rendered themselves amenable to the 
disciplinary jurisdiction of the High Court, but 
that under the circumstances a warning was 
enough. Per Madeod, C. /.— Advocates and 
pleaders are a privileged class enrolled not only 
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for the purpose ot rendering assistance to the 
Courts io the administration ot justice, but also 
for giving professional advice, lor which they are 
entitled to be paid, to those members of the public 
who require their services It is not necessary in 
order for the High Court to exercise its jurisdic- 
tion that any offence should have been committed, 
nor is it necessary that what the pleaders have 
done should have subjected them to any thing 
like general infamy or imputation of bad charac- 
ter. [Macleod, C. J., Heaton and Kajijl, JJ.) 
IlVAN Lal Desa, In re. 54 I. C 679 : 

22 Bom. L. R. 13. 

—————Cl®. 11 and 36— High Court -‘Original 
side — Power of Judge on Original Side to stay — 
Proceedings in mofusstl — Charter Acts , Ss 2, 9. 
13 and 15— Appellate Side Rules [Bombay), Rr. 1 
and 5— Original Side Ruls, R . 62. 

The jurisdiction of the High Court and of the 
Judges composing the Court is determined by the 
Charter Act, by the Letters Patent aod by the 
rules framed by the Court under S, 13 of the Act. 
Under Cls. 11 and 36 and of the Letters Patent 
(Bombay) and R. 62 of the Original Side Rules, 
the local jurisdiction of a Judge of the High Court 
on the Original Side is limited to the Town and 
Island of Bombay. S. 15 of the Charter Act 
gives to the High Court powers of superintend- 
ence over alt Courts subject to its appellate juris- 
diction. R. 1 of the Appellate Side Rules (Bombay) 
provides that with certain exceptions, the civil 
jurisdiction on the Appellate Side shall be exer- 
cised by a Division Court of two J udges. It is 
not competent to a single Judge of the High 
Court, exercising the ordinary civil jurisdiction of 
Court, to stay the hearing of the suit pending for 
a trial in a Subordinate Judge's Court, in the 
mofussil unless authorised to do so. by the rule. 
(Per Macleod, J.)— A single fudge sitting on the 
Original Side of the High Court, is competent to 
^restrain the parties in a suit before him from pro- 
ceeding with a suit in a subordinate Judge’s 
Court in the mofussil, and so in effect stay the 
proceedings, (Scott, C. /. Batchelor , Macleod , 
Shah and Hayward , //.) Narain v. Janki Bai. 

89 Bom. 601 : So I. C. 560 : 

17 Bom. I. R. 655. 

Cl* 12 *' Suit for tand ' — Sffii for main- 
tenance charged on immoveable property. 

A claim for maintenance will be charged on 
immoveable property in a suit for land within the 
•meaning of cl. 12 of the Letters Patent. ( Fawcett f 
/.> Ybshvadabai v. Janardhan Raghonath 
Warik. 25 Bom, L. R 1172 : 1924 Bom. 141. 

Cl. 12 Leave to sue— Cause of action 
outside jurisdiction — Suit against dead man — 
Subsequent addition of legal representative — 
Fresh leave if necessary , 

Plaintiffs obtained leave under cl. 12 of the 
Letters Patent and instituted a suit against a per' 
son who resided outside jurisdiction. It was 
found that when the suit was instituted defendant 

, T - h ! P laiQtiffs amended the cause 
title of the Plaint by substituting the name of the 
-defendant s legal representatives in his place. 
The legal representative was himself residing 
•out of the jurisdiction. Held, tha^ 

C D— Vol. Ill 114 
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originally instituted was invalid and that the 
plaintiff should obiain leave for suing the defen- 
dant's legal representative. 20 B. 767 foil. ( Hull a , 
J.) Rampratab Brij Mohandas v. Gauri Shan- 
ker. 25 Bom. L. R. 7 : 1924 Bom. 109 

CL 12 — Administration suit is not a suit 

for land. 

An administration suit is not a suit for land 
within Cl. 12 and a High Court has jurisdiction 
to entertain a suit even though some immoveable 
properties are alleged to belong to the estate to 
be administered io be outside its ordinary ori- 
ginal civil jurisdiction. [Macleod, C J.and Shah, 
J.) Abdul Hussain u. Mahomedally. 

65 I. C. 160 : 23 Bom. L B. 1326. 

Cl. 12— Jurisdiction — Partition suit — 

Part of property situate outside British India — 
Leave of Court . 

The High Court has no jurisdiction to enter- 
tain a suit for partition of lauds outside British 
India even though part of the estate was within 
the local limits of the ordinary original civil 
jurisdiction. But the Court would, under Cl. 12 
of the Letters Patent, have power in granting 
leave, to exercise the jurisdiction. The Court 
would however be very slow to grant leave as 
difficulties would arise in the execution of the 
decree that might be passed in the suit. The 
Court can exercise this at the hearing or even at 
once against the applicant for leave. Even a 
granting of leave at the time of the application 
does not bind the Court, at the hearing, from 
deciding that no direction shall be made as 
regards properties outside British India but that 
the parties should be left to a separate suit, 
( Macleod , C. /. and Shah , /.) Govindlal v . 
Bassilal 23 Bom. L. R. 1049, 

Cl. 12 — Third party procedure — Bombay 

High Cou-l Rules , C/i. Vlll, r. 127. 

A defendant, asking for the issue of a third 
party notice in a case in which leave has to be 
obtained under cl. 12, should apply to the Judge 
for such leave to be endorsed on the notice iQ 
the same way as it is endorsed on a plaint. It is 
open to the third oarty to raise, at the trial, any 
issues which an added defendant is entitled to 
raise, one of which is whether leave ought not to 
have been given under cl. 12 as he was residing 
outside jurisdiction. Where Judge makes an 
order granting leave, it should appear clearly on 
the face of it that be was giving leave under 
cl. 12. ( Macleod , C. /. and Heaton , J.) Karim 
ElahiSheti v. Shrr Ahmad Haji Mir Ahmed. 

45 Bom. 24 : 69 I. C. 28 : 22 Bom L. R. 863. 

—CL 12 —Third party proceedings— Cause 

of action partly outside jurisdiction — Party out - 
ude jurisdiction — Leave to proceed. 

" Suits of every other description " in cl. 12 
of the Letters Patent include third party proceed- 
ings and leave of the High Court must be ob- 
tained to proceed therein, when part of the cause 
of action arises outside the jurisdiction of the 
High Court and the third party also resides out- 
side the jurisdiction. No such leave can be 
inferred fiom the fact that leave was obtained to 
issue the third party notice, as that does not 
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imply a judicial consideration of the question. 
I Marten, J.) Weld & Co. v. Shhr Ahmed 
Ekbal Ahmed. 59 I. C. 12 : 

21 Bom. L. R. 808 at p. 810. 


LETTERS PATENT (BOMBAY), Cl. 30. 

the meaning of cl. 16. [Heaton , A. C. J . and 
Marten , J.) Narandas Raghunath Das x>, 
Sahntilal Bhoi abhai. 45 Bom. 877 : 

58 I. C. 1004 : 22 Bom. L. R. 1012. 


Cl. 12 —Leave of the Court— High Court 

— Suit on Hundi — Hundi not payable in Bombay. 

The Bombay High Court has no jurisdiction to 
entertain the suit on Hundis which were not 
made payable in Bombay and the fact that the 
consideration for the Hundis was the balance of 
accounts, due by the deft, to the plti. in respect of 
transactions effected in Bombay is no part of the 
cause of action. ( Macleod . /.) Sewaram v Baj- 
RANGDAT. 40 Bom. 473 : 32 I. C. 918 : 

18 Bom. L. R. 57. 

Cl. 12 — Leave of Court, absence of juris - 

diction. 

The absence of leave under Cl. 12 of the Let 
ters Patent goes to the root of the jurisdiction of 
the Court and the Court trying issues, in the 
absence of such leave, is not competent to try it 
within the meaning of S. 44 of the Evidence Act. 
[Scott, C J. and Shah. J) Abdul Kadar r. 
Dulanbibj. 37 Bom. 563 : 20 I C. 530 : 

15 Bom. L. R. 672. 

Cl. 12 — % Suit for land.* 

* Suit for land ' does not mean only suits for 
recovery of land. The words include a suit which, 
having regard to the real object of the suit is sub- 
stantially a suit for land and is in eftect and rea- 
lity a suit to establish title to the land and for the 
recovery of possession thereof. ( Devar % J.) 
LulEKABI V. EBRAHIM. 37 Bom. 494 : 

17 I. C. 198 : 14 Bom L. R. 846 

Cl. 15— Judgment— Sanction for prosecu- 
tion under S. 195, Cr. P. Code. 

It is doubtlul whether an order refusing to 
grant a sanction to prosecute ander S. 195, Cr. P. 
Code, is a judgment within this clause. [Shah. 
A. C. J. and Crump , 7.) Abdul Latif Usman v. 
Haji Tar Mahomed. 24 Bom L. R. 817 : 

23 Cr. L. J 497 : 1922 Bom. 455. 

Cl. 15 — 'Judgment' — Meaning of— Bom- 
bay High Court Rules , Rr. 130 and 131 
" Judgment “ in Cl. 15 means a decision affect- 
ing the merits of the question between the parties 
by determining some right or liability. It may 
be final or preliminary or interlocutary the diffe- 
rence between them being that a final judgment 
determines the whole ca^se or suit and a preli- 
minary one only a part cf it. An order refusing 
the directions in third party proceedings under 
rules 130 and 131 of the High Court Rules is not 
a “judgment" within Cl. 15 of the Letters Patent 
and is not appealable under that clause. ( Macleod , 
C. J . and Fawcett , 7.) Charandas Chaturbhuj 
t. Chhaganlal. 45 Bom. 428 : 59 I. C. 533 : 

22 Bom L. R. 1169. 


CL 15 — “Judgment"— Order refusing to 

restrain dett . from prosecuting suit in a foreign 
Court. 

An order refusing to restrain the deft, by an 
injunction frem prosecuting hi« >uit in a foreign 
Court is not a “ judgment ” within Cl. 15 of the 
Letters Patent and no appeal lies from such an 
order. 8 Bom. L. R. 433, 452 ; 32 Bom. 602, 610, 
Ref. A judgment” means a decision affecting 
the merits of the question between the parties 
by determining some right or liability. ( Macleod , 
C. 7. and Heaton , 7.) VAN! Chand Raj Pal v. 
Laxmi Chand Maneck Chand. 

53 I. C. 395 : 21 Bom. L. R. 955. 

Cl. 15— Judgment— Order of single Judge 

refusing to excuse delay in presentation of appeal . 

An order of a single Judge of the High Court 
refusing to excuse the delay in presentation of 
the appeal is in effect an order dismissing the ap- 
peal and is a 'judgment ’ within Cl. 15 of the 
Letters Patent jBombav.) ( Heaton and Shah , JJ.) 
Ramachandra Gangadhar v. Mahadeo Mo- 
RESHWAR, 42 Bom. 260 : 44 I. C. 913 : 

20 Bom. L. R. 172. 


-Cl. 29— Village Magistrate's proceedings 

— Jurisdiction to quash. 

Bombay High Court has no power to quash, 
jroceedmgs before Village Patil under ihe Cr. P. 

out it has such power under the Letters Patent 
0 Bom. L. R. 630, Rel. i Heaton and Pratt , JJ.) 
/asudeo Pundalik Samant, In re. 

50 I. C. 491 : 20 Cr. L, J. 315 : 

21 Bom L. R 274. 


Cl. 36- C. P Code, S . 98 does not appeal 


36 — Costs, question o/. 

According to Cl. 36. if the Judges are equally 
livided in opinion, that of the senior prevails, 
i 08 of the C.P C. which provides lor reference 
,f the disputed point to one or more other Judges 
loes not affect Cl. 36 of the Letters Patent. In 
he present case, the Board bad all the materials 
iefore them and were willing to decide the : ques- 
ion at issue, but the appellant would not consent 
o this being done Therefore the Board reserv- 
d the costs of appeal and decided that the ap- 
■ellanUbould pay them even in case oi success 

Lord Buckmaslcr.) Bhai Da * ® H, ! 1 D 1 *y , l f. A !' 
.... 45 Bom. 718 : 48 I. A. 181 _ 

’ 25 C. W. H. 605 : 83 C. L. J. 488 : 

19 A L. J. 409 : 23 Bom. L. B. 623 : 
3 U. P. L. B. (P. C.) 22 : 26 C W N. 129 : 

14 L. W. 7 : 29 M. L T. 360 : 
(1921) M. W. N 408 : 60 I. C 822 : 

An V T. 1. R19 fP. C.l 


Cl. 16 — Judgment— Order giving liberty 

to withdraw . 

A pronouncement giving plaintiff liberty of 
withdrawing his suit made after recording evid- 
ence and hearing argument is a judgment within 


Cl. 36 —Dijfcrcnct of opinion— Second- 

appeal. 

On a difference of opinion between an appeal 
from the Mofussil the procedure is governed by 
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S. 98, C. P. Code and not by Cl. 36 of the Letteis 
Patent. 3 B. 204 ; 25 M. 558 ; 22 M. 68 ; 11 A. 176 
Rel. (See//, C, Heaton . Maclcod, Shah 
Din and Hayward . //.) Bhuta Jayat Sing v 
Lakhu Dhansingh. 43 Bom. 433 and 492 : 

50 I. C. 716 ; 21 Bom. L. R. 157 (F.B.). 

Cl. 39— Case stated under income Tax 

Act— Order on % if appealable— Considerations 
determining. 

A decision of the High Couit on a reference 
by case staled under S 51, Inc. me Tax Act, i* not 
final but merely advisory, and as such is open to 
an appeal. ( Lord Atkinson.) Tata Iron and 
Steel Company v. Chief Revenue Authority, 
Bombay. 25 Bom. L. R. 908 : 21 A L. J. 675 . 

18 L. W 372 : 47 Bom. 724 : 50 I. A. 212 : 

45 M I J. 296 : 1923 P. C. 148 (P. C ). 

Cl. 39 — Land Acquisition case — Leave to 

appeal to Privy Council . 

Cl. 39 of the Letters Patent does not make the 
order of the High Coart appealable in c»ses; 
where there is no appeal in a Land Acquisition 
case. [Lord Macnaghtcn.) Special Officer 
Salsette Building Sites v. Dasabhai Bezanji. 

20 I. C. 763 : 17 C. W. N. 421 (P. C.) 


Cl. 39 — Application of legal Represen- 
tative to be brought on record — Merely interlocu- 
tory — Whether appeal lies to Privy Council, 

An order of the High Court rejecting the ap- 
plication of a legal representative to be brought 
on record not being final, but interlocutory, no 
appeal from the order lies to the Privy Council. 
[Heaton and Shah, JJ.) GaNGappa Ravanshi- 
dappa V . Gangappa Maleshappa. 38 Bom. 421 : 

23 I. C. 373 : 16 Bom. L. R. 195. 

Cl. 39 — Final judgment or order . 

An award made in a Land Acquisition case by 
the High Court is not a decree. Nor is it a final 
judgment or order within the meaning of Cl. 39 
of the Letters Patent. ( Batchelor and Heaton, 
JJ.) Special Ofpicer, Salsettfe Building- 
Sites v. Dosa Bhai. 37 Bom. 506 : 

17 I. C. 952 : 14 Bom. L. R. 1194. 
Set On Appeal 20 I.C. 763: 17 C. W. N. 421 IP. C.) 

Calcutta. 

—CL 10— Attorney, procedure for striking- 

attorney's name of the file . 


[On appeal from 37 Bum. 506 : 17 I. C. 952 : 

14 Bom. L.B. 1194.] 

Cl. 39 — Interlocutory order — No right of 


appeal. 

An order in Civil Extra ordinary application is 
not appealable as it is not a final order. ( Shah 
and Crump. Jl.) Shrinivas Lakshmipathi Rao 
v. DeshPANDE. 1928 Bom. 39 

Cl. 39— Application under Sp. Rel, Act. 

S. 45— Order refusing— Leave to appeal. 

Where the petitioners applied to the High 
Court for an order under S. 45 of the Sp. Rel. Act 
directing the Chief Revenue authority to tefer a 
case for the decision of the High Court, under 
S. 61 of the Income Tax Act, 1918, and the appli- 
cation was refused by a Division Bench of the 
High Court, leave to appeal to the Privy Council 
ought to be granted, where the Division Bench 
entertained an appeal from the jodgu ent ol the 
single Judge of the High Court, [ilacleod, C. J. 
and Shah, J.) Alcock Ashdown & Co. v. Chief 
Revenue Authority. 64 I. c. 059 : 

23 Bom. L. B. 1102. 


There is no special procedure for disciplinary 
action of the Court. The English Procedure 
cannot be adopted in its entirety. Proceedings 
should be initiated by a rule, motion or notice 
calling upon Ibe attorney to answer the matter 
in the affidavits of the applicant, service should 
be personal, and ordinarily a day should be given 
lor the notice to be returned. Disciplinary ac- 
tion rests on the principle that the court deems 
a person unfit to act as an attorney and not by 
way of punishment. A case of suspicion is not 
enough to justify disciplinary action. { Jenkins , 
C. ]., Stephen and Choudhury, JJ) AN 
Attorney, In re. 14 Cr. I. J. 305 : 19 I. C. 993 : 

41 Cal. 113. 


CL 39 — Privy Council — Leave to Appeal 
—Income Tax Act , S. 51. 

The decision of a High Court on a reference 
irom the Chief Revenue Authority under S. 51 ol 

n T ?\ Act l V? 18 ' is a > ud fi me "‘ within 

U. 39 ol the Letters Patent. Bombay, and an 

“P* 56 ? 1 j C V° ,hc Priwy Council fr °m the same. 

SrvRt e °r« C ' 7 ‘ a "o Shah ‘ J ' TATA Iron and 

Steel Co. v. Chief Revenue Authority 
Bohbay. 64 I. 0 . 931 : 23 Bom. L. B. 1108. 


— — Cl. 89 “Final", meaning of. 

The meanlngof “final” i5 that the Judgment 

« ” <tor ““ 8 ‘ ? na ‘ly determine the rightslf the 
parties. {Heaton and Shah, JJ.) Gangappa 

Rav A n | b,ddappa v - Gangappa Maleshappa 
88 Bom. 481 : 83 I. C. 873 : 16 Bom. 1. B 195. 


—* 7 — Cl- 12 — High Court — Original Side — 
Limited territorial jurisdiction — Fictitious entry 
in mortgage— Not effective to give jurisdiction 
—Decree of High Court— Nullity. 

The High Court in its original side, is a court 
of limited territorial jurisdiction. Consequently 
it has no jurisdiction to try a suit on a moitgage 
U the parties thereto included a fictitious item of 
property situate in the city of Calcutta, merely 
w»th a view to give jurisdiction to the Registrar 
of Calcutta aod the properties really intended to 
be mortgaged were situate wholly outside the 
limits of the original jurisdiction of tho High 
Court. Where in a suit on such a mortgage, the 
Court allowed tho description of the property to 
be amended so as to substitute an actually exist- 
ing property within its jurisdiction lor the ficti- 
tious item and then passed a decree, field, that 
the decision that the High Court had jurisdic- 
tion, being erroneous could not extend its limited 
territorial jurisdiction and neither the direction 
to amend nor the decree could bind strangers 

nS^S 1 ?^ Uir0d !. itle in lhe P r0 P° lt y before 

the date of the amendment nor render the resis- 

wal l ^ l itMn d .'v, Cua<f< '~) Vhelher aoch amendment 
was wrthln the scope of the suit which was not 
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one for rectification. ( Lord Moulton.) Harendra 
Lal Hoy v. Hari Dasi L)ebi. 4i Cal. 972 : 

41 I. A. 910 : 1 L. W. 1050 : 27 M. L. J. 80 : 

(1914) M. W. N. 482 : 16 M. L. T. 6 : 

18 C. W. N. 817 : 19 C. L. J. 484 : 

16 Bom. L. R 400 : 23 1. C. 637 : 

12 A. L. J. 774 (P. C.). 

Cl. 12— Suit for land— Specific perfor- 
mance — Land without the local jurisdiction. 

In a suit ior specific performance of a contract 
to sell a tea estate situate in Assam instituted on 
the Original Side of the Calcutta High Court, it 
appeared tt»at the contract for sale was entered 
into in Calcutta and the price was agreed to be 
paid in Calcutta but the defendant ordinarily 
resided in Assam. Held that the suit was one 
relating to land within Cl. 12 of the Letters Pateot 
and that leave to sue on the original side had 
properly been granted. 19 Cal. 358 foil. 42 Cal. 
942 ref. ( Sanderson , C. J. and Richardson , J.) 
Nagbndra Nath Chowdhury v. Eraligon Co. 
Ltd. 27 C. W. N. 65 : 49 Cal. 670: 1922 Cal 443. 

Cl. 12 — Jurisdiction-Suit for land — 

Agreement to mortgage land outside jurisdiction 
— Specific performance . 

Plaintiff advanced in Calcutta sums of money 
to the deft, secured by promissory notes as well 
as by deposit of title deeds of property outside 
Calcutta. The defendant resided outside the 
jurisdiction. The title deeds were with the 
plaintiff in respect of a previous regularly exe- 
cuted mortgage. The defendant agreed to regis- 
ter and execute a regular mortgage whenever 
called upon to do so but refused to return the 
money or execute the safd mortgage and in 
breach nt the agreement defendant attempted to 
transfer the property to others. The plaintiff 
applied for leave under cl. 12 of the Letters 
Patent to sue the del t. on the original side of the 
Calcutta High Court. Held, that a suit for 
specific performance of an gareement to mortgage 
lands outside the jurisdiction, is a suit for land 
within cl. 12 of the Charter and accordingly 
leave cannot be given. 5 Cal. 82 foil. ( Greaves , 
J.) Kataschand Dharamchand v Gobind Lall 
DUTT. 48 Cal. 882 : 1922 Cal. 328. 

Cl. 12— "Carrying on business'' — Mean- 
ing of— Ordinary original jurisdiction of High 
Court. 

Where a suit for damages for alleged breach 
of contract entered into beyond the local limits of 
the High Court s Ordinary Original Civil Juris- 
diction, plff. contended that the suit was main- 
tainable within such jurisdiction as the deft, was 
carrying on business within the local limits of 
the said jurisdiction of the Court by virtue of an 
agreement of managing agency between him and 
a certain company which had its office in the 
Town of Calcutta : Held , that the plff.’s conten- 
tion failed and the suit was not maintainable. 
The mere facts that he granted certain rights to 
a firm in Calcutta does not mean he carried on 
his business there. (Sanderson, C. Fletcher 
and Mookerjce , JJ.) Maharaja Monindra 
Chandra Nundy Bahadur v. Chandy Charn 
Banerjee. 24 C. W. N. 682 : 67 I. C. 211 : 

31 C. L. J. 327. 
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CL 12 —Leave to sue— Lower to grant. 

The Calcutta High Court cannot under cl. 12 
grant leave to emorce a cause of action regard- 
ing properties partly within and partly without 
the ordinary original civil jurisdiction and so a 
decree affecting properties without those limits 
is void. A mortgagee of property situate in 
Molassil by mortgaging his mortgagee interest 
together with a property in Calcutta can sue his 
mortgagor in the original side ol the Calcutta 
High Court where a suit between himself and 
mortgagee, i.e., sub-mortgagee can be properly 
brought. (Mookerjee and Fletcher, JJ.) Krishna 
Kishore Db v. Amar Nath Khattry. 

31 C. L. J. 272 : 66 I. C. 632 : 24 C. W. N. 633. 

— CL 12— Waiver of jurisdiction. 

A deft, cannot be held to have waived his ob- 
jection to jurisdiction when the plaint alleged 
the cause of action to have risen wholly within 
the original civil jurisdiction, if it aiterwards 
turns out that a portion was beyond jurisdiction 
and no leave was obtained. ( Fletcher . J.) Shama 
Kant Chatterjee & Co. v. Kusum Kumari. 

38 1. C. 671 : 44 Cal. 10. 

CL 12— Suit for land — Test. 

The test whether a suit is a suit for land or 
other immoveable property is not formal test but 
regard is to be had to substance of the suit. A 
suit for damages in respect of injury to land is a 
suit for land within the meaning of Cl. 12 o! the 
Letters Patent and so if the land is outside the 
original jurisdiction of High Court the High 
Court cannot try it. ( Jenkins , C. /. and Wood - 
roffe , /.) Sudamdih Coal Co., Ltd v. Empire 
Coal Co., Ltd. 31 I. C. 581 : 42 Cal. 942 

CL 12— Leave of Court — Inadvertently 

not endorsed in plaint— Objection — Waiver- 
Conduct* 

Where by inadvertence, leavo under Cl. 12 
of the Letters Patent declared by the Registrar 
was not endorsed in the plaint, held that it could 
not be endorsed subsequently, as at the date on 
which the plaint was presented for admission. 
Leave declared by the Registrar is not a proper 
leave. An objection as to want of 3uch leave 
might be Waived and would be considered to 
have been waived if the deft, had taken any 
steps in furtherance of the suit to its trial. (Imam, 
J.) Saraswati Dassee V. Biraj Mohini 
Dassee. 18 I. C. 898 : 17 C. W N. 512. 

Cl. 12 — "Sutl for land"— Trespass— 

Wrongful breaking through mine and carrying 
away coal— Covenant to keep barrier between 
lessor and lessee— Cause of action— Suit for 
damages for erection of buttresses. 

The venue of a suit on a covenant by reason 
of a privity of esta*e is local. A, an under-lessee, 
covenanted lo leave a certain barrier as provid- 
ed in the under-lease. Subsequently A assigned 
his rights or granted an underlease to B, who 
granted aa under lease to C. The representative 
of the original lessor sued C. for damages for 
breach of the covenant and for damages which 
would be caused to plff. erecting masonary but- 
tresses to protect his mine. Held, that there was 
no privity of estate between C and the plff. that 
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C was not personally liable on the covenant and 
that the plaint did not disclose any cause of 
action aga*nst C. That the claim for damages 
for erecting masonry buttresses was a claim for 
land within Cl. 12. A suit to recover damages 
for breaking through plff *s mine or land and 
carrying away coal is a. suit for land or immoc 
vable property within Cl. 12 and is founded on 
the ordinary case of a trespass quart clausum 
freight and necessitates the decision cf the 
Question of title as to the coal. ( Fletcher , J.) 
Londa Colliery Co. v. Bipin Bihari Bhose. 

17 I. C. 500 : 39 Cal. 739 

Cl. 12— Cause of action arising wholly 

outside jurisdiction — Secy . of State — Suit 
against. 

The Secy- of State for India in Council does 
not dwell or carry on business, or personally 
work for gain within the local jurisdiction of 
the High Court at Calcutta. Where the cause 
of the action for a suit arises wholly out of the 
ordinary original civil jurisdiction of the Calcutta 
High Court, the Court has no jurisdiction to 
entertain the suit against the Secy, of State for 
India in Council. 14 C. 256. Foil. [Chaudhuri, J.) 
Rodricks v. Secratary of Statr. 

21 I C. 1 : 40 Cal. 308 : 

On appeal from 16 C. W. N. 747. : 15 I. C. 955. 

Cl. 12 — Jurisdiction— Original Side— 

Deft, resident outside — Local limits but trading 
within. 

A contract was signed by the manager of the 
deft's business in Calcutta, the deft, himself 
was resident of Singapore. The deft, can be sued In 
his firm’s name for damages for breach of the 
contract in the Original Side of the High Court. 

I Hartington , /.) Sasoon & Co. v . Angullia 
& Co. 10 I. C. 895. 

■ Cls. 13 and 15 — Judgment — Transfer of 

suit from Small Cause Court. 

An order of a single Judge transferring a suit 
from the Small Cause Courl to the High Court 
for trial is not a judgment within cl. 15. and 
hence no appeal lies from the order. ( Mookcr - 
ice, A. C. /. and Fletcher , /.) Khatizan .. 
SONAIRAM DAULATRAM. 

60 I. C. 963 : 47 CaL 1104. 

Cl. 15— Order of attachment before 

Judgment is a 'judgment.* 

Where the Court 'Confines its order to a direc- 
tion that the defendant should give security 
within a fixed time, there should be no appeal 
from that order. But where the deft/s property 
is ordered to be attached before judgment there 
will be an appeal inasmuch as the order 
directing attachment is a judgment. (Sanderson, 
CJ.and Richardson , /.) Haji Mahomuddin Coy, 
v. The Eastern Japan Trading Coy. 

50 C. 215 : 1623 Cal. 639 

Cl. 15 — Order restoring suit— Is not a 

judgment , 

An order restoring a suit dismissed for default 
is not a judgment within the meaning of Cl. 15 of 
the Letters Patent and is 'not appealable. (San- 
derson , C.J . and Richardson , J.) Maharaj Kii* 
hore Khanna v. Kir an Shashi Dasi. 

49 Cal. 616 : 1922 Cal. 407. 
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Cl. 15— Order setting aside abatement 

is a judgment and is appealable • 

A decision which sets aside an abatement is a 
‘•judgment” within the meaning of cl. IS of the 
Letters Patent and is appealable. [Sanderson, 

C. /. and Richardson, J.) SaRAt Chandra 
Sakkar V . Maihar Stone and Lime Co., Ltd. 

49 Cal. 62 : 1922 Cal. 335. 

Cl. 15— Judgment — Suit on behalf of a 

lunatic— Application to take the t lain t off the 
file— Dismissal of the application is not a judg- 
ment. 

In a suit instituted on behalf of a lunatic one of 
the defendants applied for taking the plaint off 
the file on fhe ground, amoogst others, that the 
suit was not for'the benefit of the lunatic and was 
an abuse of the process of the Court. The Court 
dismissed the application on the ground that on 
the materials before the Court at that stage the 
Court wai not prepared to hold that these groards 
were substantiated. The defendant appealed : 
Held, that the order dismissing the application 
was not a “judgment” within the meaning of 
cl. 15 of the Letters Patent, inasmuch as the said 
order did not finally decide any right between 
the parties, it being open to the defendant to 
substantiate the grounds by further materials at 
the hearing of the suit. 8 B L. R. 433 at p. 452 
and 23 C W. N. 1017 Ref. (Sanderson, C.J. 
and Richardson J.) Gour MOHAN Mullick v. 
Noyan Manjuri Dassi. 

26 C. W. N. 242 : 1922 Cal 172. 

Cl. 15— Rcviiional jurisdiction — Order 

without jurisdiction by single judge — Letters 
Pa tent — Appeal , 

We are of opinion that the contention is not* 
well founded and that an appeal under clause 15- 
ot the Letters Patent does not lie from an order- 
made in the exercise of revisional jurisdiction, 
whether such order was or was not made with 
jurisdiction ( Mookc*jtc and Panton , JJ.) 

Byomkes Seth v. Bhut Nath Pal. 

64 I. C. 689 . 34 C. L. J. 489. 

-Cl. 16— Arbitration Act [IX of 1899), 
S. 19 — Older refusing to stay proceedings. 

An order refusing to stay proceedings under 
S. 19 of the Arbitration Act tor having incurred 
the forfeiture of the benefit under the section 
to applicant for taking part in the proceedings 
is a judgment and hence appealable under Cl. 15 
of the Letters Patent. But a deft, can claim an 
order before filing a statement to stay proceed* 
iogs in a suit in which he has referred the 
matters in dispute to arbitration but no steps in 
that directioo have been taken. ( Alookcrjee and 
Fletcher, JJ.) Joy Lall & Co. v. Gopiram 
Bhotica. 

47 Cal. 611 : 58 1. C. 765 : 24 0. W. N, 612. 

Cl. 15— Appeal under— While case open. 

Where in an appeal heard by a bench of two 
or more Judges transactions, separate, and inde- 
pendent. were involved, and the Judges . f the.' 
Division Bench were agreed as to one or more 
of them, effect should be. gi >en to their view so 
far at they agreed. Though they disagreed as to - 
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the others, the whole case should not be dismis- 
sed. ( Mookerjee . Fletcher and Richardson , //.) 
Gopeswara Pyne v. Hem Chandra Bose. 

57 I.C. 226 : 31 C. L. J. 447. 

Cl. lb— Judgment — Order refusing to 

issue commission to examine witnesses. 

No appeal lies from an order refusing to issue 
commission (or the examination of witnesses as 
the order is not a ••judgment". [Sanderson, C. J. 
Mookerjee and Fletcher . JJ. IToremull Dilsook 
Roy v. Kunj Lall Monohar Das. 

55 I. C. 766 : 31 C. L. J. 162. 

Cl. 15 — Judgment — Order rejecting 

application for judgment on admissions. 

An order rejecting an applica:ion for judgment 
on admissions is a judgment with in Cl 15 of the 
Letters Patent and is appealable. [Sanderson, C. 
J. and Woodroffe, J.) Kokamall RambULLOBK v 
Mongilal. 54 I. C. 836 : 23 C. W. N. 1017' 

Cl. 15 — Order refusing leave to file 

written statement — Appeal . 

An order of a single Judge on the original side 
of the High Court refusing leave to file a written 
statement after the expiry ol the time allowed is 
not a judgment and therefore not open to appeal 
under Cl, 16 of the Letters Patent. [Sanderson ^ 
C. J. and Woodroffe , J.) MuRALiDHAR Chamaria’ 
v. M. R Dalnia. 49 I. C. 120 : 

45 Cal. 818. 

Cl. 15 — Judgment — Decree or order —Dis- 
missal of an appeal without investigation. 

The term 'Judgment,' in Cl. 15 of the Letters 
Patent means "decrees or order"; consequently an 
order of dismissal of an appeal without investi- 
gation of the merits, may be judgment whether 
an order dismissing an appeal presented out of 
time is a judgment. [Mookerjee and Beachcroft , 
JJ ) Prosanna Kumar Baidya v. Ramachandra 
DE. 47 I. C. 677 : 28 C. L. J. 20 

Cl 15 — Amendment- Appeal — Judgment. 

Semble.— Ordinanlj an order of a judge on the 
Original Side allowing or refusing an amendment 
is not a judgment within Cl. 15 of the Letters 
Patent ( Sanderson , C. J. and Woodroffe , /.) 
Upendra Narayan Roy v. Janaki Nath Roy. 

45 Cal 305: 47 I. C. 129 : 22 C. W. N. 611. 

• Cl. 15— Judgment — Arbitration Act , Ss. 

11 [2) and 15— Order refusing to set aside award 
if appealable— C. P. C., S. 104 [f), 

An order refusing to set aside an award is a 
judgment within Cl. 15 of the Letters Patent and 
is therelore appealable. There is no right of 
appeal against such an order under S. 104 (/), 
C. P. C., which has no application to the filing of 
an award under S. 11, Cl. (2) of the Arbitration 
Act. [Sanderson, C . /. and Woodroffe , J.) Camp- 
bell &. Co. v, Jeshraj Girdhari Lal. 

46 I. C. 687 : 45 Cal, 502 

Cl. lb— Judgment— Decision of single 

Judge setting aside sale and remanding the case. 

A decision of a single Judge of the High Court 
reversing in appeal an order of a Dt. Judge and 
.remanding the case for rehearing is a judgment 


LETTERS PATENT (CALCUTTA), Cl. 15 

within Cl. 15. ( Sanderson , C, /., Teunon and 
Walmsley , JJ.) Kumar Chandra Kishor Roy o. 
Basat ALI. 27 C. L. J. 418: 44 I. C. 763 : 

22 C. W. N. 627. 

Cl. 15 —Judgment, what is— Test. 

A decision that a suit being opeo to the objec- 
tion of raultifariousness caonjt be entertained 
as framed is a judgment within the meaning of cl. 
15. [Per Mookerjee, J..-T he true test to be applied 
to determine the question of competence of an 
appeal under the Letters Patent from an adjudica- 
tion is, not the form of the adjudication but its 
real effect on the suit or proceedings in which it 
has been made. Whatever the form of adjudi- 
cation may he if it puts an end to the suit, *o far 
as the trial court is concerned the adjudication is 
a judgment within the meaning of Cl. 15. Auth- 
orities reviewed. [Woodroffe and Mookerjee. JJ.) 
Ramendra Nath Ray v. Brojendra Nath Das. 

45 Cal. Ill : 21 C. W N. 794 : 

41 I. C. 944: 27 C. L. J. 158. 

Cl. 15 — Judgment, what amounts to. 

To decide whether an adjudication is a judg- 
ment within Cl. 15 of the Letters Patent the test is 
not what the form of the adjudication is but what 
is its effect on the suit or proceeding in which it 
is made. If its effect, whatever its form and what- 
ever the nature ot the application on which 
it is made is put an end to the suit or pro- 
ceeding, so far as the Court before which the suit 
or proceeding is pending is concerned, or if its 
effect, if it is not complied with is to put an end 
to the suit or proceeding, the adjudication is a 
judgment. 43 C. 857, Foil, A remand order nulli- 
fying the benefit of the decree is a judgment the 
expression some right o r liability in the Judg- 
ment of Couch , C.J. in 17 W.R. 364 is not restric- 
ted to the right in controversy io the suit itself. 
(Mookerjee and Beachcroft , JJ.) Chandi Charan 
v. Jvanbndra Nath. 21C.W. N. 921: 

41 I C. 250 : 29 C L. J. 225. 

CL 15 — Review of judgment of Division 

Bench- Refusal by a Judge— Appeal. 

An application for review of a Judgment of a 
Division Bench of the High Court being rejected 
by a Judge the other having ceased to be a Judge, 
no appeal lies under the Letters Patent against 
the order. (Woodroffe and Mookerjee, JJ.) 
Kailash Chandra Lamoddar v. Rkvati Mohan 
Roy. 25 C. L. J. 360; 41 I. C. 183: 21 C. W. N. 652. 

-Cl. 15— Judgment — Sanction— Cr. P. 

Code , S. 195 

An order of a Judge of the High Court remand- 
ing a case to the S nail Cause Judge who refused 
to grant a sanction under S* 19*, Cr. P Code, to 
make a further investigatijn and pa^s orders 
thereon, is a '•Judgment" within the meai.iog of 
Cl. 15 of the Letters Petent and as such is appeal- 
able. ( Sanderson , C. J„ and Mookerjee, /.) 
BUdhu Lal t». Chattu Gopa. 44 Cal. 816: 

25 C L J 193 : 39 1. C. 465 : 

18 Cr. L. J. 497 : 21 C f W. N.269. 

Cl. lb- Judgment— Rejection of applica- 
tion under C. P. C , O. 9 R. 9. 

An order of a Judge of the High Court in its 
original jurisdiction rejecting an application 
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under C.P.C., 0,9, R.9 for restoring a suit dismis- 
sed for default is a judgment within Cl. 15 and 
is appealable. ( Sanderson , C. WoodrofiC and 
and Mookerjec, JJ.) Mahtoora Sundaree Dassj, 
v. Harachandra Shah. 43 Cal. 657 : 

20 C.W.N. 694: 34 I C. 634 : 23 C L. J. 443. 

Cl. 15— Appeal— Against revision . 

There is no appeal against an order discharging 
a rule under S. 115 of C. P. C. ( Fletcher , J j 
Asharam v Kbsri Chand. S3 I. C. 247: 

22 C.L J. 22. 


LETTERS PATENT (CALCUTTA). Cl. 26. 

Cl. 15— C. P. Code . S. 115 — Single Judge 

of High Court reviewing judgment of Prtsy. Sm. 
Cause Court— W he tii cr decree — Appeal . 

Tbe order of the single Judge of the High 
Court interfering with the judgment of a Presy. 
Sm. Cause Court under S. 115, C. P. Code, is a 
judgment within cl. 15 of Letters Patent and is 
appealable 22 Bom 891 Dist. 21 M. 68 ; 13 C. 
L. J. 90; 17 Nl. 100 approved. ( Jenkins, C.J, and 
Woodroffe , 7.) Sheo Prasad v. Ram Chunder. 

23 I, C. 977 : 41 Cal. 823. 


Cl. 16 —Judgtflint % meaning of —Appeal — 

What questions open . 

The term ‘Judgment’ in Cl. 15 means the sen- 
tence of law pronounced by the Court. An appeal 
nnder Cl. 15 is deemed to be preferred against 
the decree aad all the poiats necessary to be in- 
vestigated for the determination of the question 
of the correctness of the decree, are open for 
consideration, tbough the C .urt as a Court of 
appeal will be slow to take, on questions of fact, 
a view contrary to the concurrent opinion of the 
trial Judge and the Judges of ibe Division Bench. 
{Jenkins, C. 7. Mookerjec aid tiolmwood , JJ.) 
Upendra Nath Bose v. Bundhshri Proshad. 

22 C.L.J, 452 .* 32 I. C. 468 : 20 C. W. N. 210. 


Cl. 15— Judgment— Present meaning. 

Per Mukerjce, J.—' Judgment* in Cl. 15 of the 
Letters Patent, signifies wnat is how termed ‘dec- 
ree* or ‘order’ ( Jenkins . C. J., Mookerjec and 
(Richardson, JJ.) MOHUNT Krishbn uayal. 
v. 1RSHAD An. 81 I. 0, 965 : 22 C. L. J. 525. 

“ Cl. 15 —Appeal — Prob. and Admn. Act . 

S. 86— Difference of opinion. 

Where the Judges of a Division Bench hear- 
ing an appeal in a probate case, have disagreed 
and a decree has been drawn up in accordance 
with S. 98 of the C. P, Code, ao appeal lies 
under Cl. 15. (Jenkins. C. J.Mooke n cc and 
Jiolmwood, JJ .) Panchumoni Dasc o. Chandra 
Kumar. 31 1. C. 319 : 22 C. L. J. 298, 

- -Cl. 15 C.P. Code , 0. 37 — Appealability . 

An order under O, 37. C P. C. against a deu, 
to furnish security before he can delend tne suit, 
.is not appealable if it is that of a single Judge 
of High Court Original S;de, utyder Cl. 15 ui 
Letters Patent. (7<j*Aif**, C. 7., and Woodroffe 
7.) SUKHLAL CHUNDBKMULL V. EASTERN BANK* 
• Ltd - 49 Cal. 735 : 31 I. C. 23s : 

22 C. L. J. 41. 


, , Cl. 15 C. P . C., S. 115 — Rule dischar 

ed under S. 1 15* C.P. Code, is not appealable 

discharging a rule issued und 

t iv. p * Code - appealable under Cl. 

P alen ‘- C. J., Mookcr ,! 

TiL»^u h f rdSOn ' JJ ) BaUNaTH Misiri V, Jot 

Bahadur 30 l. c. 806 : 33 C. l j. \l 

~7 01. 16 Judgment — C. P. Code S iik 

Order re jusing rcvinon. ' S ' Xl6 ‘ 

No appeal lies against an order of a 
Judge ol tbe High Court on in Original Sid 
refusing an application under S. 115, a P Codi 
for revision of a decree of the Calcutta Sma 
■Cause Court {Jenk.nx. C . J. and WoodrofJ?/ 
Psary i-AL Daw 9 . Banamali Dry. '**• J 

*01-0, 163 : 88 C. I. J. « 


Cii. 15 and 38— Dissentient Judgment — 

Further appeal • 

An appeal l : es under Cl. 15 of the Letters Pa- 
tent from a Dessentient judgment that has pre- 
vailed in an appeal under the same clause. (7e«- 
kins, Harrington and Mooktrjee , 77.) JADHU 
Natha v. Harikar. 27 C. W. N.3Q8 : 

18 I. C. 253 ; 17 C. L. J. 206. 


Cii. 25 and 26 — Cases stated for opinion 

of Full Bench— Right to begin . 


If in a Sessions trial ihc Judge convicts the 
accused but reserves the question of admissibili- 
ty of the evidence for the opinion of the Full 
Bench, the Counsel for the accused should begin 
and have a right of reply before the Full Bench. 
Under Cls. 25 and 26 of the Letters Palcnt the 
Full Bench is not competent to order a retrial 
but should finally decide the matter oo review. 44 
C. 477 ; 2 B. 6i ; 17 O. 642, Ref. The Full 
Bench is not competent to investigate, independ- 
ently of the evidence erroneously admitted, whe- 
ther there was a sufficient evidence to justify the 
verdict of the Jury. As it was doubtful whether 
a reasonable Jury would have found the accused 
guilty on the residue of the evidence, tbe convic- 
tion must be set aside. ( Sanderson , CJ . Mookcr - 
fee, blctchsr , Chaudhuri and Walmsley , JJ.) 
Emperor v. Panchu Das. 47 Cal. 671 . 

31 C. L. J. 402 : 68 i. C. 929 : 
21 Cr. L. J. 849 : 24 C. W. N. 601 (F. B.). 

Cls. 25 and 26— Certificate— Whole cast 

open. 

When points of law have been reserved or cer- 
tified by the Advocate-General under the clauses 
and the High Court on iovicw holds on the point 
ot law in lavour of ibe accosed, it can consider 
the whole case on the evidence and pass such 
sentence as it Ibilcs to be just. ^anderson,C. /., 
Mookerjee, Fletcher . Teunon and Chaudhuri, JJ.) 
Fatyh Chand v. Emperor, 

44 cal 477 : 24 C. 1. J, 400 : 36 I. C. 941 ■ 
18 Cr. L. J. 386 : 81 C. W. N. 33 : (F. B.) 


Cii. 25 and 98— Right ot appeal— Extent. 

Tbe right ol appeal or revision in the case of 
trials on the Sessions Side ol a High Court is 
limited to the two clauses, (Sanderson C J 
Chaudhuri and Newbould, JJ.) Bonomally 
Gupta, In the matter of. 

36 I, C. 493 : 18 Cr. L. J. 311 : 81 


q. . Cl. 26 — -Certificate of AdvocaUs-General 
—Statement ot trial judge as to fact hatbenine 
at the Inal Conclusiveness of— Procedure for 
granting certificates. * r ° r 
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The power of the High Court are limited under 
Cl. 26 of the Letters Patent. Where there is no 
misdirection or other error as certified, by the 
Advocate-General, the certificate is misconceived 
and ihe High Court has no power to interfere 
with the conviction and sentence Where the 
Court is called upon to review a case under 
Cl. 26 of the Letters Patent, it would accept as 
unquestionable the statement of the trial judge as 
to what took place before him in court. 21 C. L. 
J. 377 ; 10 B. H. C. R. 75 Kef. Cl 26 of the Let- 
ters Patent though silent as to the procedure to 
be followed by the Advocate General, when 
he is called upon to grant a certificate, re- 
quires that the certificate should rc fleet the 
judgment of Ihe Advocate General and is pre- 
sumably granted io the interests of justice, after 
a consideration of all the available materials. 21 
C. L. J. 377 Rel. If that judgment lslounded on 
incomplete materials or inaccura'e allegations, its 
weight is diminished in a corresponding degree. 
In a case where the error ascribed to the judge 
depends on the evidence adduced at the trial, it 
is desirable that the notes of the evidence as 
recorded by the judge, should be laid before the 
Advocate General when he is asked to grant the 
certificate. The certificate of the Advocate Gene- 
ral should be granted after he has heard the re- 
presentatives of the prisoner 3rd toe Crown and 
has caieiully considered all the available mate- 
rials whose accuracy bad been vouchsafed by 
counsel ot other responsible persons, (Mookerjee, 
Richardson, Ghose , Cuming and Page, JJ.) Em- 
peror v . Barexdra Kumar Ghose. 

28 C.W.N. 170: 38 C.L.J. 411 : 1924 Cal. 257 (F.B.) 

Cl. 26 — Joint trial— judicial discretion 

— Defective summing up— Interference. 

Where a Judge in his discretion under S. 239, 
Cr.P.C , desires.to try a number of accused joint- 
ly it is not a matter for interference on a certifi- 
cate of the Advocate General under Cl. 26 of the 
Letters Patent. A defective summing up to the 
jury, unless it causes a failure of Justice is not 
ground for reversing a conviction. ( Maclean , C. 

Prtn>ep Hill , Harrigton and Brett , JJ.) Em- 
peror v . Chapu Chander Mukbrjbe. 

76 I. C. 966 (2) : 38 C. L. J. 309 (F. B.). 


LETTERS PATENT (CALCUTTA), Cl. 39. 

The Admiralty jurisdiction of the High Court, 
rests on Cl. 32 of the Letters Patent of 1865 
which continues Cl. 3 1 of the Letters Patent in 
1862. The effect of these clauses is to vest in 
the High Court such Civil and Maritime jurisdic- 
tion as might be exercised by the Supreme Court 
under Charter of 1774. Cl 26. Assuming that 
the High Courts in its Admiralty jurisdiction 
did not acquire jurisdiction over maritime 
necessities by any previous enactments such 
jurisdiction now rests on Ss. 2 and 35 of the 
Colonial Courts of Admiralty Act of 1890, which 
vests in the High Court the powers descriDed in 
S. 5 ol the Admiralty Act 1861. To oust the 
jurisdiction so conferred on the High Court 
under S. 5, it is not enougn that the owners ofthe 
ship should be in fact domiciled in British India; 
this domocile has to be proved to the satisfaction 
of the Court. The Court when it made the order 
lor arrest had prima facie jurisdiction to do so, 
and as the exception to its jurisdiction had not 
been established the order cannot be treated las 
coran non judtee or a nullity ( Jenkins , C\ 7., and 
Stephen , J.) Madras Steam Navigation Co v, 
Shalimar Works Ltd. 

28 I. C. 463 : 42 Cal 85. 

Cl. 36 — Costs — Difference of opinion— 

Original Side appeal. 

As regards the costs of an original side ap- 
peal, Ihe Judges having differed, S. 98, C. P. C. 
is not applicable but cl. 36 ol the Letters Patent 
applies and the opinion of the Chief Justice 
prevails (Sanderson, C. J., and Woodroffe, J.) 
Justain Hull v. Arthur Francis Paul. 

58 I. C 421 : 24 C. W. N. 352. 

Cl. 36 — Difference of opinion — Criminal 

revision— Govt, of India Act, S. 107. 

If case is outside S. 435. Cr. P. Cod*, S. 439 
canoot apply to it and in such a case, either 
cl. 36 of the Letters Patent applies or there is no 
law regulating the procedure. In the latter case 
the Court should act in accordance with the 
principle underlying cl. 36 ot the Letters Patent. 
(Ucwbould and Huda, Jj.\ MoiRAM Bewah V, 
Mrijan Sardar 24 C. W. N. 97 : 

64 I. C. 139 : 21 Cr. L. J. 26 : 31 C. L. J. 183. 


Cl. 26 — Certificate of Advocate-General 

— Statement of trial Judge— Weight due to. 

A certilicate under S. 26 of the Letters Patent 
should reflect the judgment of the Advocate Gen- 
eral and must be granted in the interests of jus- 
tice alter a careful consideration of all the avail- 
able materials. It must be in conformity and 
notin conflict with the statement 0 f the Judge 
who presided at the trial. Once the Advocate- 
GeDeral grants a certificate the Court has to 
deal with the case. The statement of the trial 
Judge as to what took place belore him is conclu- 
sive. (Jenkins, C.J . Stephen, Woodroffe. Mooker - 
lee and Holmwood, JJ,) Euperok v. Upendra 
Nath Das. 19 0. W. N. 653 : 

21 C. L. J. 377 : 30 I. C. 113: 

16 Cr. L. J. 661 IF.B),* 

Cl. 32 — Admiralty jurisdiction — High 

Court — Law applicable. 


Cl. 30 — Difference of opinion— Costs— 

Where there is a difference of opinion on the 
question of costsjhe opinion of the Senior Judge 
prevails under cl. 36 of the Letters Patcrtf. 
I Mooker ice and Beachcroft, JJ.) Kamdas Hazra 
v . Secretary of State. 18 C, W. N. 106 : 

16 I. C. 922 : 17 C. L. J. 75. 


3. 39 — Order on appeal — Order under 

S. 15, Charter Act— 'Final order,' meaning of. 

An order passed under S. 15 of Charter Act 
also is one pissed on an appeal for (he purposes 
of Cl. 39 of the Letters Patent. 21 W.R 263. F. 30 
C. 679, Dist. By ‘noal order' in Cl. 39. Letters 
Patent, is meant an order finally deciding any 
matter directly at issue in the case in respect of 
the rights of the parties ( Mookerjee and Cote, 
JJ.) Secretary or State for India v. British 


ndia Steam Navigation Co. 

13 C. L. J. 90 : 9 I C. 183 : 

16 C. W. H.848. 
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LETTERS PATENT- (LAHORE), Cl, 10. 


*C1. 41 — Criminal appeal — Decision of 

High Court— Leave to appeal to His Majesty in 
Council. 

The High Court is nit empowered to grant 
leave to appcalto His M ijesty m Couocil from 
its decision in a criminal appeal either under cl.41 
of the Letters Patent or any other provision of 
law. (Mocker jee and Chatter jee, JJ.) Phillip E. 
Billinghurst v. Emperor. 

38 C. L. J. 406 : 1924 C. 338. 


Lahore. 

Cl. 8— Proceedings undo — Mature of— 

Propriety of conviction cannot be gone into — 
Duties of legal praclihomrs. 

Where a legal practitioner has been sentenced 
for being a member ot an unlawful association 
and proceedings are taken against him under the 
disciplinary powers conferred by the Letters 
Patent, the proceedings are not criminal in their 
character. They arc sometimes described as quast 
criminal but that is only in so far as they may 
result in penalties. They are in fact neither civil 
suits nur criminal proceedings. The High Court 
will apply such rules of procedure as 
will ensure a fair trial, giving the practitioner a 
proper notice and a reasonable opportunity to be 
heard. .When proceedings are stayed on a con- 
viction, it is not in the nature of a second trial. 
The propriety of the conviction in law 
or in fact canoot be questioned, but the court is 
bound to inquire into the nature of the crime in 
order to decide if it was of such a character as to 
render a person guilty of it untit to icmain 
a member of the profession. Disobeying the 
order even if it does not imply any moral tur- 
pitude, the fact of ao officer of court like the legal 
practitioner joining an association declared to be 
unlawiul renders him liable to be dealt witn 
under the Letters Patent [Sir Shadi Lai, C. 7. 
Scolt’Simth and Abdul Raoof , JJ.) In re. Abdul 
Rashid. 4 Lah. 211 : 

25 Or. L. J. 161 : 1924 Lah. 123 (3. B., 


Cl. 10— Judgment— Dismissal of appeal 
for default— Order of single Judge— Appeal, 
Where a single Judge of the High Court refuses 
to set aside a dismissal of ao appeal for default, 
his order 01 refusal is a judgment and is appeal- 
able under Cl. 10 ol the Letters Patent (Punjab). 
The bench hearing the appeal will not legally 
interfere with the discretion of the single judge 
even though it might have taken a different view 
of the cause if the matter had originally come up 
before it. [Shadi Lai, C.7. and Fforde % J.) Nanak 
chand V, Sajjad Husain; 1924 Lah. 412. 


Cl. 10 — Final order , meaning of. 

After the passing of the preliminary and fir 
decrees in a mortgage suit against a Hint 
father, the son brought an objection against tl 
sale of his share, instituted a suit and got an ord 
of stay. His suit was dimissed and he filed ; 
appeal and on the day the appeal came f, 
preliminary hearing stay order was again grant! 
ox parte. The decree-holder then applied for tl 
discharge of the stay order praying in tf 
alternative security for the amount of the deer, 
and costs be taken. The application of the decro 
Holder was dismissed and he filed ao L. p. ; 

C D — Vol. Ill 115 


against this order. It was contended that the 
order was not a final order within the meaning 
ot CL 10 of Letters Patent. Held, if that objection 
is acceded to it would follow that the appellants 
would be bound by an exparte order. Without 
power to question that order justice would be 
done by treating this appeal of l5tb May as being 
one from the order of the 23rd July, 1921, and 
extending the time within which that appeal 
would have to bo brought. Justice will be met 
by allowing the appeal on the terms that security 
be given by the respondent for the iull decretal 
amount without regard to the security of the 
property attached. [Shadi Lai , C. 7. and Ffordc , 
7.) BuLAyi Mal V Shamas Din. 

5 Lah. L. J. 287 : 1923 Lah. 428. 


Cl. 10— Decision by single Judge in 

appeal under S, 54 of the Land Acquisition Act 
is appealable , 

Tne judgment of the High Court in an appeal 
from an award of the District Judge is a judg- 
ment withiu the meaning of Cl. 10 of the Letters 
Patent and is appealable to a Division Bench of 
toe High Court. (Shadi Lal % C. 7. and Abdul 
Oadit , J ) Hak Dial Shah v. Secy, of State 
por India. 3 Lah. 420 : 1923 Lah. 275. 


—Cl. 10 — Mew point if can be raised. 

Dubitantc : Whether in an appeal under the 
Letters Patent an appellant is entitled to be heard 
on a point raised for the first time which has not 
been raised before the Judge from whose judg- 
ment he is appealing. 2J All. 258 and 1 Pat. 485, 
Kef. (Shadi Lal t C. 7. and Abdul Qadir, J.) 
Haii Mohommed r aqi v. Haji Abdul Rahman. 

1923 Lah. 161. 

-Cl. 10-Second Appeal^ Appeal from 

order of a single Judge— Inlet ference with find- 
ing of fact . 

On interference with a finding of fact of the 
Lower Appellate Court by a single judge of the 
High Court it is open to a Division Bench in an 
appeal uuder Cl. 10 of the Letters Patent to set 
aside his decision and restore that of the lower 
Appellate Court. (Leslie Jones and Dundas JJ ) 
Meina Mal v, Lala Das. 5 Lah. L. J. 109. 


' ""ft"** U/ AJMPf 

Judge of the High Court dismissing an appea 
from an order of remand — Appealability. 

in order to decide whether an adjuaicatio 
should be treated as a ••judgment 1 ' regard shoul 
be had. not to the foim of the adjudication but t. 
its effect upon the suit or other civil proceedin 
in which it was made. It its effect whatever it 
form may be and whatever may bo the nature o 
the application on which it was made, is to pu 
an ond to the suitor proceeding so far as th 
court before which the suit or proceeding is pend 
tng.s concerned, or if its effect, if not com pH. 
wttn, is to put an end to the suit or proceedinc 
the adjudication is a judgment within cl. 10 oi th 
Letters Patent. 8 B. L. R. 433: 45 C. in. 44 c 
804 ; 39 A. 191 : 35 M. 1 (F. B ) 3 M. H C R 
Ret. The determination of the question whethe 

o ? ont j l,ed brin S his suit after th. 
lapse of 12 years from the date of the mutatioi 

TZ ‘"j^tion, is a determinate 
of a right and the adjudication thereon certainl] 
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affects the merits of the question between the 
parties, more especially when it involves the de- 
termination of the point whether the defendant 
has acquired a prescriptive right of ownership 
to the land in dispute. Where a suit for setting 
aside an alienation of ancestral land is dismissed 
as barred by limitation and on appeal a single 
judge holds that it is not so barred, his judgment 
confirming an order of remand by the lower ap- 
pellate court is appealable under cl. 10 of ihe 
Letters Patent. (Shadi Lai , C. J. and Harrison , 
J.) Rulpu Singh v. Sawal.Singh. 

3 Lah. 188: 1922 L. 380. 

Cl. 10— Judgment— What is. 

The.term judgment in CL lO,.Letters Patent, in- 
cludes any interlocutory judgment which decides 
so far as the Court pronouncing such judgment is 
concerned, whether finally or temporarily, any 
question materially in issue; between the parties 
and directly affecting the subject matter of the 
suit. 1 Lah. 348 ; 35 Mad. 1 followed. (Shadi 
Lal y C. J. and Abdul \Quadir % J.) Ihe Firm Ba- 
dri Das Janakidas of Delhi v. jMathanmal. 

1922 Lah. 185. 


LETTERS PATENT— (MADRAS), Cl. 10. 

notation than the definition given in the C. P. 
Code. ‘Judgment* in S. 10 of the Letters Patent 
includes any interlocutory judgment which deci- 
des so far as the Court pronouncing such judg- 
ment is concerned, whether finally or tempor- 
arily, any question materially in issue between 
the parties and directly affecting the subject- 
matter of the suit. An order on an application to 
stay execution pending appeal, comes within the 
definition of Judgment* and so is appealable. 24 
M. 358: 21 C. 473. 35 M. 1: 8 B. L. R. 433: 43 C, 
857: 3 M. H. C. 384. Ref. (Le Rossignoll and Be- 
van Pclman , JJ.) Gokal Chand v . SANWAL Das. 
12 P. W. R 1920: 55 I. C. 938: 79 P. L. R. 1920. 

Madras. 

Cli. 8, 21. 22 and 23 -Scope of. 

(Per Sundara Aiyar . J —Cl. 8 of the Letters 
Patent does not widen the jurisdiction given 
to the Court in Civil and Criminal matters by 
Cls. 21, 22 and 23. (Sundara Aiyar and Sadasiva 
Aiyar % JJ.) Nataraja Aiyar. In re. 

36 Mad. 72 : 13 M. L. T. 367 : 
(1912) M. W. N. 1012: 16 I. C. 765: 
13 Cr. L. J. 723 : 23 M. L. J. 393. 


CL 10 — Appeal under— New point not to 

be raised. 

An appellant in Letters Patent Appeal cannot 
put forward a new case not suggested in the 
Courts below and claim relief on that footing. 
(Chevis and Scotl-Smith . JJ.) Basant Ram v. 
Mahomed Ali. 

4 Lah. L. J. 293. 


'Cl. 10 — Appeals under Limitation Act % 

does not apply. 

The Letters Patent of the Lahore High Court, 
with the rules framed thereunder as to the limi- 
tation for filing appeals are a complete Code, and 
the general provisions of the Limitation Act, in- 
cluding S. 4, do not.apply to appeals under cl. 10 
ot the Letters Patent. (Scott smith and Chevis , 
JJ.) ^ial Singh v. Budha Singh. 2 Lah. 127: 

61 I. C. 327: 3 Lah. L J. 415. 


• Cl. 10— Appeal— Limitation. 


The limitation for a Letters Patent appeal is 
governed by the rules made by the High Court. 
The Limitation Act docs not aoplv to such a case. 
Where the limitation for a Letters Patent appeal 
expired, when the High Court was in vacation, 
the appeal could not be presented after vacation 
as being time-barred. (Le Rossignol and Marti - 
nc au t JJ.) Fatteh Mahamad v . Chothu Ram. 

60 1. C. 737:3 Lah. L J. 361. 

Cl. 10— Point not raised before single 

Judge— Division Bench. 

It is not open to the parties to raise in appeal 
under the Letters Patent a contention which was 
not urged before the Court from the judgment of 
which the appeal is preferred. (Shadi Lai and 
Broadway. JJ.) Ahmad Shah v. Faujidar Khan. 

2|Lah. L. J. 1: 11 P. W. R. 1920: 55 I. C. 983: 

9ft P. T.. R. 1920. 


Cls. 10, 29 and Z 0 -" Judgment"— Inter- 
locutory order— Stay of execution. 

The term ‘Judgment* in the Letters Patent is a 
very wide one, having a not much narrower con- 


Ss. 9!and 10 — Vakil— Right of audience. 

Vakils have a rieht of audience on the Origi- 
nal Side of the Madras High Court; Attorneys 
have not the right of audience on tnc Original 
Side of the Mad. High Court. 1 M. 24 (F. B.), 
Foil. R. 533 of toe Original Side Rules of the 
Mad. High Court of 1902 is not ultra vires of the 
Letters Patent. ( Coutts-Trotter . /.) Nambbrumal 
Chetty v. Narasimhachari. 

(1916) 8. M. W. N. 529 : 

37 I. C. 699 : 31 M. L. J. 698. 


Cl. 10 — Vakil — Suspension — Reasonable 

cause— Negligence— Duty to the court and the 
client . 

Where a vakil, though acquitted of personal 
fraud, permitted his clerks, guilty to his own 
knowledge of practising fraud and gross decep- 
tion upon his client to continue in correspon- 
dence with him, there is “reasonable cause” to 
suspend the vakil from practice under Cl. 10 of 
the Letters Patent. It is the general function of 
the bar and solicitors that they must in the con- 
duct of all suits entrusted to them, co-operate 
with the Court in the orderly and pure adminis- 
tration of justice. (Lord Shaw). In the matter of. 
G. Krishnaswami Aiyar. 

35 Mad. 543: 39 I. A. 191: 16 C. W. N. 1081: 

13 Cr. L. J. 680 : 12 M. L. T. 396 : 

14 Bom. L. R. 1079: 16 C. L. J. 634: 16 I. C. 328: 

(1912) M. W. N. 963 : 23 M. L. J. 114 (P. C.). 


Cla. 10 and 3d— Disciplinary jurisdiction 

-Order suspending vakil from practice— Leave 
i appeal. 

The High Court has no power to grant leave to 
ppeal to the Privy Council in a cas i where an 
rder is made by the court suspending a vakil 
rom practice. 4 Pat. L. J 423:39 M. 128; 2 M. I. 
k. 428 foil, (Schwabe. C. J. Coutts Trotter , Kuma- 
aswami Sastri. Krishnan and Ramesam % JJ.) E. 
Ughava Reddi, In the matter of. 

43 M. L. J. 382: 31 M. L. T. 173 (H. C.) 

(1922) M. W. N. 530 : 10 L. W. 328: 

1922 Mad. 440. (7. B.). 
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Cl. 10— Vaktl— Professional misconduct 

—Perjury— Asserting absolute title in himself — 
Getting a conveyance benami . 

Where a vakil taking advantage of the igno- 
rance and needy position of his clients bought 
the equity of redemption for much less than its 
value and afterwards fraudulently executed a fresh 
mortgage deed in favour of the plff.'s mortgagee 
in order to defraud his clients and secure for 
himself the property in fraud of the understand- 
ing between himself and his clients wfcich he 
sought to support in Court by giving false evid- 
ence and securing evidence of false witnesses; 
Held, he was guilty of professional misconduct 
and was debarred from practising for 2 years. 
( Abdur Rahim , Offg. C. Scdiagiri Aiyar and 
Phillips , J J.) in the matter of a Vakil, 

39 I. C. 289: 18 Cr. L. J. 449: 40 Mad. 69. 


CIs. 10 and 39 — Disciplinary jurisdiction 

—Orders— Appeal. 

Disciplinary proceedings under clause 10 of the 
Letters Patent arc not appealable under clause 39, 
and that the High Court has no power to give- 
leave to appeal to the Privy Council frem an order 
passed in the exercise of such jurisdiction. (1 A. 
725 F. 31 LA. 41 Dist.) 41 C. 734 Foil (31 R 106.) 
[Wallin, C, /. Sankaran Hair and Oldfield . //.) 
A Vakil op High Court o. President of 
Vakils Association. 39 Mad. 128 : 

29 I. C. 879 : 29 M. L. J. 16. 

Cl. 10 — Vakil— Professional misconduct — 

Suggestion to influence a Judge in his favour . 

Por a vakil to suggest ibat he is in a position 
to influence a judge in his favour by indirect and 
improper means is professional misconduct merit- 
ing more than a mere warning. [White, C. /. 
Sanftarar* Nair and Oldfield , JJ.) President, 
Vakils Association, High Court, Madras v . A. 
V AKIL. 23 I. C. 789 : 26 M. L. J. 429. 


— Clg. 11 and 12 — Original jurisdiction. 

The High Court in the exercise of its original 
jurisdiction is merely a local Court. ( Bakewell , 
J.) Oppicial Assignee of Madras v. Ramaswami 
Aivangar. 12 M. L. T. 229 : 1912 M. W. N. 974 : 

17 I. C. 342 : 23 M. L. J. 726. 


Cl» 12 High Court — Original juvisdic 
lion—' "Dwelling within limits*' meaning of. 

The deft, who was a domiciled resident ir 
Mysore left his house in charge of a servant 
hired a house in Madras to which be broagh 
his wifo and children, and apprenticed himseli 
to a vakil for a year in Madras. In a suit broughi 
against him some months after, on the Origina 
Side ofthe High Court, with leave under Cl. 12 oi 
the Letters Patent. Held, that, as the deft, has taker 
up his abode in Madras with the intention ol 
dwelling there for several months and was livinc 
there at the time of the institution of the suit, the 
" a9 . C c .°/ n,z able by tb e High Court on the 

MnnlrHv‘ de v Macna Shten.) SRINIVASA 

Moorthy V. Venkatavarada Aiyanqar. 

34 Mad 367 : 88 I. A. 139 
15 C. W. N. 741 : 8 A, 1. J. 774 
18 Bom. L. B. 620 : (1911) 2 M. W. N. 876 
14 C, L. J. 84 : 10 K. L. T. 263 
11 1. 0. 447 : 21 M.l. J. 609. (P. C.) 


-Cl. 12 — 4 Carrying on business — Meaning 

of— Defendant — //, includes foreigners . 

41 Carrying on business “ in Cl. 12 of the 
Madras Letters Patent includes carrying on busi- 
ness through an agent by foreigners living outside 
the jurisdiction of the court as well as the carry- 
ing on business through an agent by Br. subjects. 
A foreigner is included in the word “defendant.” 
(Schwa be, C.J. and Coleridge , J.) . Janoo Hassan 
v. Bathu Kamandu. 18 L.W. 616 : 

(1933) M. W. N. 739: 33 M. L. T. 19 (H.C.) : 

45 M. L. J. 471 : 1924 Mad. 158. 

Cl. 12— Leave to sue — Jurisdiction — Dis- 
cretion of Court — Decree of Malabar Court ob- 
tained by fraud— Suit in High Court to set aside 
—Cause of action for suit — fraud — Discovery oj 
fraud — *’ The defendant ” m cl. 12 of Amended 
Letters Patent (ALidras) — //, includes case of one 
of defendants . 

Plaintiffvwas sued for the due performance of 
his duties and due accounting by an agent, in a 
suit instituted in Malabar by the principal a de- 
cree was passed against the agent and the plaintiff 
for the balance due by the agent to the principal 
and that decree was on appeal affirmed by the 
High Court. Alleging that, in allowing that de- 
cree to be passed, the agent or his representative 
conspired with the principal in suppressing 
material documents with a view to make the 
plaintiff pay the decree amount, the agent being 
impecunious, that the said fraud was practised iu 
Madras and that it was discovered in Madras, the 
plaintiff instituted a suit in the HighCoutt {Origi- 
nal Side) Madras, for having the prior decree set 
aside on the grounds alleged. The defendants 
were the agent s representatives who resided in 
Malabar. In order to bring the suit within tho 
ordinary Original Jurisdiction of tbe High Court 
plaintiff applied for and obtained leave under 
S.12 of the Amended Letters Patent to sue the 
defendant living in Malabar. The leave so grant- 
ed was after notice set aside. On au appeal from 
tbe order setting aside the leave held, that assum- 
ing that the High Court had jurisdiction to grant 
the leave, it should, in the exercise of its discre- 
tion, refuse tbe same. Nearly whole of the alleged 
cause of action arose in Malabar. There would be 
no ground at all for bringing the suit here but for 
the fact that two of the defendants reside here 
who it is alleged, have in their power there a 
very material document. The fact that some 
difficulty is anticipated in getting the document 
produced in Malabar, is not sufficient ground for 
holding that the suit, which is essentially a Mala- 
bar suit not a Madras suit, should be brought in 
Madras. 

Per The Chief Justice.— The discovery ofthe 
fraud is not part of the cause of action but the 
fraud itself is. Quaere whether the fraud alleged 
is sufficieut ground for setting aside the decree. 

Semblc S. 12 of the Amended Letters Patent, 
does not confer jurisdiction upon the High Court 
m cases where one or more of the several defen- 
dants reside within jurisdiction. ( Schwabe , C. /. 
and Wallace , J ,) Parambswara Patter p, Viva- 

THAN MAHADBVI. 

(1922) 1L W. N. 841 s 1923 *. 87 $. 
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Cl. 12 — Suit for land— Suit for damages 

for cutting and carrying away trees. 

A suit lor damages tor cutting and carrying 
away trees is a suit ior land or other immoveable 
property within the meaoing of Cl. 12. ( Wallis , 
C.y. and Seshagiri Aiyar % ./.Jskinivasa AiyaNGAH 
v. Kannappa Chetti. 

33 I. C. 906 : 30 M. L. J. 120. 

Cls. 12 and 18— Relation. 

S. 12 does not control S. 18. ( Abdur Rahim 
0. C. J. and Seshagiri Atyar % J ) The OFFICIAL 
Assignee of Madkas v. Vedavalli Ammal. 

40 Mad. 810 : 20 M. L. T. 311: 
36 I. C. 524 : 4 L. W. 42$. 

Cl. 12 — Lands situate partly within and 

partly without — Leave to sue , discretionary. 

Where land is situated partly within and partly 
without the local limits of the original civil juns- 
diction of the High Court, the granting of leave 
to sue under Cl. 12 is purely discretionary and 
the High Court will not, in appeal* interfere. 
Per Seshagiri AiyarJ. — A plaint presented on the 
granting of a provisional leave becomes invalid 
the moment the leave is withdrawn. 28 M. 216, 
Dist, 35 M. 1 Foil. {Wallis, C. J. and Seshagiri 
Aiyar. J .) Mahalingam v. Natesa Aiyak. 
(1916) 1 M. W. N. 146: 32 1. C. 423 : 3 L. W. 107. 

Cl. 12 — Jurisdiction — Submission of ac 

counts at Madras — Deft, residing out of Madras . 

If the defendant submits the accounts of his 
agency to the plff. in his shop at Madras, the High 
Court in its Original Side does not cease to have 
jurisdiction merely because the de:t. resides in a 
place outside such jurisdiction, (sadasiva Aiyar , 
Bakewell and Napier , JJ .) Bapu Sahib Yusuff 
Sahib v. Isac Ismail & Co. 

29 I. C. 462 : (1915) M. W. N. 519 
Cl. 12— Suit for land— Claim for da- 
mages for trees cut— Test. 

The suit is one for land under Cl. 12 where, on 
the allegations in the plaint, title to land has to be 
determined either expressly or by implication so 
as to preclude it Irom being raised in any subse- 
quent suit. A suit for the recovery of damages for 
trees cut and carried away from the plrt’s casu- 
arina plantation is a suit for land. ( Sankaran 
Natr. J.) Srinivasa aiyangar v. Cunniappa 
Chatty. 

15 M. L. T. 411: 24 I. C. 895 : 26 M. L. J. 567. 

Cl. 12 — Suit for land. 

A suit to avoid an incumbrance on land is a 
suit for land. 127 M. 187 ; 33 M. 131 F. ( Bake - 
well , J ) Official Assignee of Madras v. 
Ramaswami Aiyangar. 

12 M. L. T. 229 (1912) M. W. N. 974 : 
17 1- C. 342 : 23 M. L. J. 726. 

Cls. 13 and 20 —Proceedings in Dl. Court 

— Transfer of , to High Court. 

The powers of the High Court in a rase trans- 
ferred from the Dt. Court are confined to those 
exercisable by a Dt. Court but for the transfer. 
i Lord Parker.) Mrs. Annie Besant v. Naraya- 
NIAH< 38 Mad. 8Q7: 41 I. A. 314 : 

18 C. W N. 1089 : 1 L. W. 520 : 
1914 M. W. N. 685: 16 M. L. T.165 : 
20 C. L. J 253 : 16 Bom. L. B. 625 : 
12 A L. J. 1165: 24 I.C. 290 : 27 M. L. J. 30.(P.C ). 


LETTERS PATENT— (MADRAS). Cl. 15. 

Cls. 13 and 15 — Appeal — Order for trans- 
fer of a suit — " Judgment 

An order for transfer of a suit to the High 
Court, under Cl. 13 of the Letters Patent, is a 
“ judgment ” and appealable under Cl. 15 of the 
Letters Patent 35 M. 1 ; 21 M. L. J. 1 (F. 

B. ) foil. 47 C. 1104 not foil. (Schwabe. C. J and 

Ramesam . J.) Krishna Reddi v. Thanikachala 
Mudali. 1923 M. W. N. 681 : 

45 M. L. J. 152 : 1924 M. 90. 

Clu, 13 and 15 — High Court — Madras- 

Case transferred to High Court from Judicial 
Commissioner of Coorg— Trial— Appeal under cl. 
15 of the Letters Patent. 

Case transferred to High Court from Judicial 
Commissioner, Coorg is appealable under Cl. 15 
of the Letters Patent. ( Schwabe. C. J. and Odgers , 
/.) Kongandra Appayya v. Kongondra Kut- 
TAPPA. (1922) M. W. N, 830. 

Cls- 13 and 16— Jurisdiction— Appellate 

— Order under Charter Act. 

An order of a single Judge in the exercise of 
the power of superintendence under S. 15 of the 
Charter Act lS. 107, Govt, of India Act) and 
dealing with the decision of a Court subject to 
the appellate jurisdiction, is one made in the 
exercise of the appellate jurisdiction of the Court 
within the meaning of Cl. 13 of the Letters 
Patent. 22 M. 68, Rcl. on. 17 M. L. J., 158 ref. to. 
( Miller and Sadastva Aiyar , JJ.) Chinna Pillai 
Chinna Thiruvenkatachariar v. Sbllappa 
NattaN. 20 I. C. 633 : (1913) M. W. N. 595. 

Cl. 13— Transfer of suit from Presidency 

Small Cause Court to High Court— To be made to 
Judge on the Original Side. 

An application for the transfer of a suit from 
the Presidency Small Cause Court to the High 
Court is governed by S. 13 of ihe Letters Patent 
and must be made to a Judge sitting on the 
Original Side of the High Court. 3 C. W. N. 247 
Dist. ( Sundara Aiyar and Spenocr , JJ.) SRINIVA- 
SA Aiyar v. Balakrishna Devai. 

(1912) M. W. N. 160 : 11 M. L. T. 169 : 

13 L C. 860 : 22 M. L. J. 187. 

Cl. 15— Partnership suit— Order refer- 
ring suit to Commissioner is not a Judgment. 

An official referee is merely to ask* the judge in 
takiog the accounts rendered necessary for pass- 
ing the final decree. He is to be guided by tbc 
directions of the judge. The order ot the judge 
referring the whole suit to the official referee was 
neither a ‘decree’ within the meaning of S. 2 of 

C. P. C. nor a ‘judgment’ within the meaning of 
clause *5 of the Letters Patent and was therefore 
not appealable {Kuma rasio ami Sastri , J.) Abdul 
Wahab v. Rokia Bibi. 

1924 M. 406. 

Cl. 16— Order of Judge under R. 206— 

Original Side Rules— Jf a judgment . 

A judge deciding in Chambers to reserve price 
to be put on property to be sold in auction undor 
R. 2 O 6 Original Side Rules, acts only in a minis- 
terial capacity. Such an ord$r is not a judgmen t 
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and heoce no appeal lies. ( Schwabe , C. 7. and | (Abdur Rahim , Oldfield and Seshagiri Aiyar % J1.) 
Krishnan , 7.) Tawker and Sons v. Harsook- T. ManavikramaN Tirumalpad v. The Collec- 


doss Choughmull 18 L. W. 647 : 

(1923j M. W. N. 834 : 33 M. L. T. 72 |H. C.) : 

45 M. L. J. 611 : 1924 M. 386. 

CL lb— Judgment— Order refusing to 

alter sale proclamation or postpone sate is not one. 

An order of a judge on the original side refus- 
ing lo alter the terms of a sale proclamation or to 
postpone a sale, is not a judgment and hence it is 
not appealable. ( Schwabe , C. J. and Coleridge, 
J,) Kavrki Bai Ammal v , Mehta and Sons. 

18 L. W. 615 : (1923) M. W. N. 894 : 

46 M. 1. J. 71 : 1924 Mad. 234. 


TOR OK NILGIRIS. 41 Mad. 943 : 8 L. W. 261 : 

21 M. L. T. 155 : (1918) M. W. N, 640 : 

49 I. C. 27 : 35 M. L. J. 110. 

—Cl. lb— Criminal trial — Order for com- 
pensation under S. 250 of the Cr. F. Code. 

An ?rder for compensation under S. 250 of the 
Cr. P. Code is an order in a criminal trial and the 
Judgment of the single judge of tbe High Court 
in revision from that order is not open io appeal 
under Cl. 16 cf the Letters Patent. {Aylittg and 
Napier ,77.) Kandasami Pillai, In re. 

43 I. C. 624 : 19 Cr. L. J. 208. 


Cl. 15— Judgment— Order in criminal 

cast is not one— Sanction application. 

Stmble : It a single Judge sitting on the Ori- 
ginal S»de of the High Court f.rants sanction 
under S 195 (1) Cr. P. Code lor a prosecution, his 
order is one made io the exercise of criminal 
Jurisdiction and is not a judgment within the 
meaning of Cl. 15 of the Letters Patent. ( Schwabe , 
CJ. Olafitld and Coutts-Tr otter , 77.) Muniswahi 
Mudaliar v . Rajaratnam Pillai. 

(1923) M. W. N. 594 : 31 M. L. T. 287 (H. C.) : 

’ 16 L. W. 865 : 45 M. 928 : 

24 Cr. L. J. 78 : 43 M. L. J. 376 : 1922 Mad. 495. 


Cl. 15 —Order under $.95, Cr. P. Code . 


$1' Judgment— Order of admission— 

Judge— Stay of execution— Appeal — Division 
Bemh, 

The order of a single Judge, sitting in tbe Ad- 
mission Court, dismissing a petition for stay of 
execution, is not a •judgment 1 within the meaning 
of d b of tbe Letters Patent, and it is not ap- 
pealable to the Division Bench. ( Oldfield and 
Ramesam , 77.) Vairavan Chettjak v. Rama- 
natham Chettiar. i4 l. w. 701. 


Cl. 16— Order of single Judge directing 
prosecution under S. 478— Appeal— Cr. P. Code , 
Ss, 215 and 478. 

Even if an appeal lies under Cl. 15 of the 
Loiters Patent from an order of commitment 
under S. 478 of the Cr. P. C. by a Judge of the 

iIta ? 0urt . lryi,, £ a CivU Sait in the original 
side, the order cannot under S. 215 of the same 
Code be set aside except on a point of law. ( Abdur 

aw/o 1 m w £ a * d Btlrn ' Venkatagiri 

A1YAR ia f IRMi 21 Cr - J. 38 • 

10 L. W. 568 : 54 I. C. 172 : 37 M. L. J. 652’ 


Cl. 16 Judgment — Taxation of costs. 

An order as to costs parsed by a Judge, sitting 
"jar 1 s . lde * T on a review of taxation by the 
Xu ***'S*4gmmV and hence appeal- 

wVi { n a \ v 9 ' C *" Aytin * and Kumaraswami 
Auu1'l /7 ) KolA3kka «* Naickbr w. Jaqadambal 
AMMAL< « Mad. 362 : 0 L. W. 822 • 

25 M. L. I. 208: 50 I. C. 14 ; 
39 M. L.J. 361. (P. B.) 

_ n . ° ls - 16 and 88 —Land Acquisition appeal 
—Dissenting judgment— Appeal. 

The decision oi ihe High Court in an annual 

j“J r ? *\ 0i thC , Land Ac 1“»ition Act does^o! 
!? r . m A J ud 8 ,nent within C|. 15 0 f ihe Letters 
Patent. 40 Cal. 21 and 17 C. W. N. 421. Foil 


Whether an appeal lies under :he clause against 
an order of ihe High Court under S 195, Cr. P. 
Code, is doubtful. (White, C. J., Miller and Old- 
field, 77.) Krishnayan v. Pillai. 

39 Mad. 768 : 38 I. C. 994 : 18 Cr. L. J. 434. 

Cl. 15 — Review of judgment passed in 
appeal under C. P. Code, S. 114 —Practice. 

The High Court is competent to entertain an 
applicati.n to review a judgment passed in a 
Letters Patent appeal. S. 114, C. P. Code applies 
to judgment under the High Court’s Letters 
Patent. (Seshagiri Aiyar and Phillips, 77.) Venka- 
tasubarayudu v. Krishna Yachendrulu Varu. 

40 Mad. 651 : 10 M. L. T. 126: 

(1016) 1 M W. N. 135 : 3 L. W. 172 : 

33 I. C. 873 : 32 M. L J. 144. 

-“Cl. 15 — Judgment — Order refusing 
amendment of plaint— Appeal. 

An order relusing leave to amend is not a judg- 
ment. 35 M. 1. Foil. (Wallis, C. J., and Seshagiri 
Aiyar, J.) Mahalingam v. Natesa Aiyar. 

3 L. W. 107 : 32 1. C. 423 : 

(1916i 1 M. W. N. 146. 


— Cl. 16 Order setting aside order of 

abatement— Appeal. 

An appeal lies under Cl. 15 of the Letters 
Patent against an order of a single Judge of the 
High Court sitting On theoriginal side setting 
aside the abatement of a sui», as such order is a 
judgment under Cl. 15. 35 M. 1. Foil. (Sndasiva 
Aiyar and Napier, 77.) KYR00 N Bbe v. Adminis- 
TRator-Gbnbral of Madras. 31 1. c. 38 : 

2 L. W. 048. 


— - ;C1. 15-Order of a single Judge staying 

further trial of a suit— Appeal. * 

No appeal lies under Cl. 15 of the Letters 
Patent from an order of a single Judge of the 
, Cou ? staying the further trial of a suit. 
(Sadasiva Aiyar and Napier, 77.) Palaniappa 
Chbtty v. Chidambaram Pillai. 

80 I. C. 042 : 18 M. L. I. 812. 


■ 01 . 


AC, s. "~' W Sm C - C - 

A singte Judge of the High Court when dispos- 
o*c t P v Pl '?r,r der S - 25 °* «« Prov. Sm. 
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revision. It is immaterial whether before such 
refusal the records were called for and a notice 
issued to the other side. An appeal lies from 
such an order under S. 15 of the Letters Patent. 
(22 M. 68 F. 35 M. 1. F ; 23 M. 169: 27 M. 340. 
Overruled.) In matters of discretion, the Court 
will not ordinarily interfere in appeal though it 
has jurisdiction to do so. (24 \V. R 423 F.) [Wal- 
lis, C. J., Seshagirt Atyar and Kumaraswami 
Saslri , 77.) Srinivasa Aiyangar v. Ramaswami 
ChbttiaR. 39 Mad. 235 : 18 M. L. T. 46 : 

29 I. C 846 : 29 M. L. J. 12. 

Cl. 15 — Criminal trial — Appeal. 

No appeal lies under Cl. 15 of the Letters 
Patent against an order passed by a single Judge 
of the High Court in the exercise of its Criminal 
Revisional jurisdiction. 27 M. 510 F. [Ayling and 
Tyabji , 77.) Adapala Venkata Narasa, In re. 

29 I. C. 96 : 16 Cr. L. J. 464 : 2 L. W, 363. 

• Cl. 15 —Criminal trial— -Order passed in 

revision — Under Cr. P. Code , S. 488 — Appeal. 

The order of a single Judge of High Court pass- 
ed in revision in proceedings under S. 488 Cr. 
P. Code, is one passed in a criminal trial within 
CL 15 of the Letters Patent and no appeal lies 
therefrom. [Spettoer and Coutts-Trotler , 77. J 
Ragava Appadu v. Ragava Appamma. 

39 Mad 472 : 28 M. L. J. 483 : 
28 I. C. 662 : 16 Cr. L. J. 326 ; 17 M. L. T. 330. 

Cl. 15 —Criminal trial — Revision— Order 

of a single Jtulge — Appeal , Cr. P.C.—S . 118. 

No appeal lies against the order of a single 
Judge on a revision petition presented against the 
order of Magistrate acting under S. 118 of Cr. P. 
Code. Proceedings taken for binding over per- 
sons to keep the peace under Ch. VIII of Cr. P. 
Code, are criminal trials within Cl. 15 of the Let- 
ters Patent. The portion of the Letters Patent 
commencing with S. 22 dealing with criminal 
jurisdiction give the right of appeal against the 
order ol a single Judge acting as a Court of 
Revision. [Spencer and Sadasiva Aiyar , 77.) 
Adur Desikachari v. Emperor. 39 Mad. 53y : 

(1915) M. W. N. 224 : 
28 I. C. 527 : 16 Cr. L. J. 303 : 28 M. L. J. 307. 

Cl. 15 — Appeal — Order on claim petition 

by single Judge. 

Neither S. 283 nor S. 591 of the C. P. Code, 
1882, takes away the right ot appeal conferred 
by Cl. 15 of the Letters Patent from an order ol a 
single Judge of the High Court on a claim 
petition. [Sadasiva Atyar and Napier , 77.) 
Venugopal Mudali v. Venkatasubuiah Chetti. 

39 Mad. 1196 : 17 M. L. T. 208 ; 
28 I. C 367 : (1915) M W. N. 211 

• 

Cl. 15 — Order of single Judge — Small 

Cause— Revision. 

A Letters Patent appeal will lie against an 
order of rejection by a single Judge ot the High 
Court of a petition for a revision of a Small cause 
judgment. 30 M. 311. Foil. [The Letters Patent 
have now been amended so as to exclude an ap- 
peal in a case like this.] [Oldfield and Seshagirt 
Atyar. 77.) Aiya Goundan v. Jeyan mandala- 
thpiathi Gopanna Mauradiyar. 1 L. W. 726 : 

16 M. L. T. 253 : 27 M. L. J. 480 : 
26 I. C. 67 : (1914) M. W. N. 832. 


LETTERS PATENT— (MADRAS), Cl. 37. 

S. 15— " Judgment ” — Includes order as 

to costs. 

The term * # judgment M in S. 15 Letters Patent 
includes an order awarding costs even if they are 
discretionary and such order can be appealed 
against. Where both the parties can be blamed 
for having litigated, costs can be awarded to 
neither. [Sadasiva Aiyar and Spencer , JJ.) 
Natheir Sahib v. Rowther. 22 I. C. 551. 

Cl. 15 —Trial— If includes appeal. 

The word “ Trial " includes an appeal under 
Cl. 15 of the Letters Patent. [Benson and Sun - 
dara Aiyar , 77.) Wallajapet Rajammal v. 
Emperor. 22 M. L. J. 44 : 10 M. L. T. 502 : 

12 I. C. 653 : 

12 Cr. L. J. 565 : (1911) 2 M. W. N. 479. 

Cls. 25 and 26— Criminal Law Amend- 
ment Act [XIV of 1908), S. 6 (2)— Judgment 
under— Appeal. 

The Judgment of a special Criminal Bench of 
the High Court constituted under S. 6 (6) of the 
Indian Criminal Law Amendment Act, 1908, is 
open to review on a certificate granted by the 
Advocate-General under Cl. 26 of the Letters 
Patent. The Court of review cannot go into 
matters not covered by the certificate of Advocate- 
General, [Benson, Wallis . Miller, Abdur Rahim 
and Sundara Atyar , 77.) UuTHU KuMARASWAIII 
Pillai v. Emperor. 

(1912) M. W. N. 549 : 12 M. L. T. 1 : 
14 I.C, 896 : 13 Cr. L. J. 352 : 36 Mad. 397 (F.B.). 

Cl. 36— Difference of opinion— Revision 

—Procedure. 

In cases of difference of opinion in revision 
cases Cl. 36 and not S. 98, C. P. C. regulates the 
procedure. [Abdur Rahim and Ayling, JJ.) 
Karri Venkanna Patrudu, In re. 

32 I. C. 330 : 17 Cr. L. J. 42 : 18 M L. T. 591. 

Cl. 36 —Difference of opinion among 

Judges— Sanction. Cr. P. Code. S. 195 (6|. 

Where two Judge of the High Court differ in 
opinion as to whether a sanction given by the 
Lower Court should be revoked on an application 
under S. 195 (6), the provision in cl. 36 of the Let' 
ters Patent applies and the opinion of tbe senior 
Judge prevails. [White, C. J., Sankaran Nair , 
Abdur Rahim, Ayling and Sadasiva Aiyar, JJ.) 
BapU V. Bapu. 39 Mad. 750 : 11 M. L, T. 367 : 

(1912) M. W. N. 499 : 14 I.C. 305 : 

13 Cr. L. J. 209 : 22 M. L. J. 419 (F. B.). 

Cl. 37 —Rule 105 of Appellate Side Rules 

—If ultra vires, C.P.C., O. 41, S. 100 Rr. 11 and 
!5. 

R, 105 of the Appellate Side Rules of the High 
Court is authorised by S. 37 of the Letters Patent 
and is therefore not ultra vires R. 105 of tbe 
High Court Appellate Side docs not contravene 
the provisions of the C. P. C. by limiting the right 
of appeal conferred by S. 100, C. P. C., or by 
varying the provisions cf O. 41 as to the mode of 
disposing of appeals. [Ayling and Tyabji , JJ.) 
KBEPII.ACHERI PARKUM V. VEN’N ATHANKANDIJIL. 

2L. W. 999: 18 M. L. T. 383 : 
29 M. L. J. 784: 31 I. C. 74: 
(1916) M. W. N. 817. 
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Cl- 39 — Leave to appeal to His Majesty in 

Council — Order suspending vakil from practice in 
the exercise of High Court's disciplinary juris- 
diction — No power to grant leave. 

The High Court has no powers to allow an ap- 
peal to the Privy council against an order in a 
disciplinary matter, such as suspending a vakil 
from practice. ( Schwabc . C. /. Coutts Trotter , 
Kumaraswami Sastri , Krishnan and Ramasam , 
JJ .) E. Raghava Rkddi In the matter of. 

43 M. L. J. 382 : 16 L. W. 328: 1922 M.W.N. 630 : 

31 M. L. T. 173: 1922 M. 440. 

Cl. 39— Deputy Collector sanctioning 

prosecution on income Tax Officer —High Court 
order refusing to quash proceedings , if appealable 
— Privy Council— Leave to appeal. 

Where the High Court refuses to quash by its 
writ of Certiorari , the prosecution sanctioned by 
a Deputy Collector on Income tax Officer, leave to 
tbe appeal of the Privy council should be given 
under cl. 39 of the Letters Patent, since it apper- 
tains to criminal jurisdiction. Moreover cl. 39 of 
the Letters Patent does not apply to the case of a 
writ of Certiorari. [Sundara Axyar and Sadasiva 
Aiyar JJ.) Mataraja Aiyar, In re. 

25 M. L. J. 665 :21 I. C. 896 : 

14 Cr L. J. 656 : 14 M. L. T. 421. 

Cl. 44— Scope of. 

The provisions of cl. 44 do not enable courts by 
implication to supplement the Letters Patent by 
importing into it all Acts cjus dan generis passed 
by the Governor-General in Council. The pro- 
vision is only intended to empower the Governor- 
General in Council to legislate with a view to 
supplement the omission in the Letters Patent. 
[Seshagiri Aiyar and Phillips , Jj.) Venkata- 
SUBBARAYADU V. KRISHNA YACHBNDRALU VaRU. 

40 Mad. 651 : (1916) 1 M. W. N. 135 : 

3 L. W. 1T2 : 19 M. L. T. 126 : 

32 I. C. 873 : 32 M. L. J. 144. 

Patna. 

Right of appeal given by % does not apply 

to administration or disciplinary powers. 

Tbe right of appeal to His Majesty in council 
conferred by the Letters Patent is confined to the 
different classes of jurisdiction named in Letters 
Patent and not to the administrative or discipli- 
nary powers conferred upon the court thereby. 
[Miller, C.J.aml Adatni, J J Miss Sudhansu 
Bala Haera, In re. 1 P. 680 : 1922 P. 603. 


~ — ; — Appeal— Questions not raised before 
acnch cannot be raised later. 

Even pure questions of law ought not to be 
entertained in a Letters Patent Appeal, if they 
have not been raised in the Coart below. (Miller , 
c. J. and Adami, J.) Grant v. Eklal Jha. 

3 Pat L. T. 386 : 1922 P. 171. 


— - -Cl. 8— Pleader or Advocate— Removal 

-Convjclion under S. 17 ( 2 ) of the Criminal Lc 
Amendment Act. ( XVI of 1918), 

Where a High Court Vakil defied the order 
commuted authority and took the law in t 
own hands as a result of which be was convict 
under S. 17 (2) of the Criminal Law AmenJm! 
Act, he renders himself liable to the dlacipllna 


jurisdiction of the High Court. Where tbe vakil 
without expressing regret for his conduct main- 
tained the correctness of bis position he was 
suspended for 6 months. Advocates and pleaders 
are a privileged class enrolled not only for the 
purpose of rendering assistance to the courts in 
the administration of justice but also for 
giving professional advice for which they are 
entitled to be paid by those members of the pub- 
lic who require thetr services. Their position, 
training and practice give them an immense 
ioiiuence with the public and their example must 
necessarily have a much greater effect whether 
for good or for evil than the example of those 
who do not occupy this privileged position. It is 
not necessary for the High Court in order to be 
able to exercise its disciplinary jurisdiction that 
any offence should have been committed by a 
pleader nor is it necessary that what the pleader 
has done should have subjected him to anything 
like general infamy or imputation of bad charac- 
ter. [Miller. C. J. Mullick and Kulwant Sahay, 
JJ.) Babu Madheva Singh In the matter of. 

(1923) Pat. 42 : 1 Pat. L. B. (Cr). 36 : 

1923 P. 186 (2). 

-Cl. 10— Judgment— Order of retrial is a. 

U a single judge by order reverses and remands 
a case tor being tried anew then this is a judg- 
ment and can be appealed under clause 10. But it 
is not a judgmeut if the remand is made for a 
finding. [Miller, C.J. and Mullick , J.) Ajit Chau- 
ohuri v. Janak Lal Chaudhuri. 

1923 Pat. 332 : 1924 P. 336. 


Cl. 10 Judgment — Order remanding a 
case for re-hearing— Order calling for decision on 
issue — A ppcalabih ty. 

Au order of a single Judge of the High Court 
settiog aside a decree ot the lower appellate court 
is a ' Judgment'’ whether there is an order for 
re-hearing of the case by the lower court or whe- 
ther the case is decided by the Judge himself. 
But an order of a single Judge merely referring 
an issue for trial by the lower Court without dis- 
posing of the appeal finally is not a final judg- 
ment and is not appealable. ( Miller , C. /. and 
C out Is t J.) Munshk Lal v. Rama sis Puri. 

1 Pat. 249 : 3 Pat. L. T. 843 : 

1922 P. 384. 


Cl. 10 — Appeal 
S. 12 of the Limitation 
Rules, Clt. VI l. R. 2. 


under— Applicability of 
Act — Patna High Court 


Ch. VII, H. 2 °f the High Court Rules of the 
Patna High Court excludes the applicability of S>. 
12 of the Limitation Act to appeals which are 
preferred under Letters Patent. Cl. 10. (Miller 
C. J and Mullick /.)Deoki Lal b. Rauanard 
Lal. 6 Pat. L. J. 701 : 2 0. P. L. B. (Fat).835 : 

3 Pat. 1. T. 42 : 69 I. C. I79 : 

1830 Pat 333. 

D r C \.\ (i ~^f , ^ als — pr climinary hcarina— 
Practice— High Court Rules — Validitv Efterf 

a 7h hC i7^h C ° Urt !, ules vvhich contemplate and 
authorize the procedure of preliminary hcarinc 

by O 4T R a u n, c PP P c S iQ h hC maDne? prov ‘** 

y V* having received ih#» 

sanction ol the Governor-General-in-Coinoil and 
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of the Local Government, have the force cf law. 
Even it no procedure were provided either by the 
Code or by rules of ihe Court or elsewhere it 
would be the duty of the Court to deal with 
appeals under Cl. 10 of the Letters Patent in 
conformity with the practice aforesaid, as it is a 
rule of justice, equity and good conscience. 
(Dawson Sillier , C. J. and Aiiamt , 7.) Jagdis 
Chandra Das v. Chandra Das. 

4 Pat. L. J. 696 : 54 I. C. 230 : 

191y Pat. 416. 

Cl. 10 — Order of single Judge slaying 

criminal trials— Govl. of India Act , S. 106 — 
Appeal. 

An order of a Judge ot the High Ccurt sitting 
alone, staying a criminal trial is not a judgment 
and is not appealable under Cl. 10 ot the Letters 
Patent of the Patna High Court. The obiect of 
Cl. 10 was to prohibit appeals, (i) in respect of 
sentences and orders passed or made in the exer- 
cise of criminal jurisdiction, and (ii) in respect of 
orders, made in the exercise of revisional juris- 
diction in civil cases. ( Hullick and Thornhill , 
JJ.) Babujan Misser v.Sheo Sahay Chaudhury. 

3 Pat. L. J. 509 : 5 Pat L. W. 163 : 

19 Cr. L. J. 1008 :48 I. C. 348 : 

1919 Pat. 218. 

-Cl, 12— Applicability of— Submission to 

jurisdiction — Part of the cause of action within 
jurisdiction’— Waiver of objections . 

Where the breach of an agreement took place 
in Calcutta part of the cause of action arises 
within the limits of the ordinary Original Juris- 
diction of the Calcutta High Court. Though the 
plaintiffs in the action should have taken the 
leave of the Court under Clause Ml of the Letters 
Patent before instituting the suit, still if there is 
a submission to the jurisdiction of a Court and if 
there is no inherent lack of jurisdiction in that 
Court the absence of the formality which would 
confer complete jurisdiction on that Court will 
not render the judgment of that Court null and 
void. Part of the cause of action having arisen 
withio the jurisdiction of that Court, there is not 
an entire absence of jurisdiction in the Original 
Side of the Calcutta High Court taking cognizance 
of the suit. In order to give a complete jurisdic- 
tion it was necessary for the plaintiff in that 
action to ask the leave of the Calcutta High Court. 
Where leave of the High Court was not taken 
when plff. instituted the suit in 1914 but the 
defendants submitted the jurisdiction of the 
Court and expressly undertook not to question the 
jurisdiction of the Court that undertaking having 
been given when they applied for setting aside 
the ex parte decree, and one of the terms of the 
consent order by which the ex parte decree was 
set aside, was that the defendants would not 
question the jurisdiction ol the Calcutta High 
Court. Held , that Calcutta High Court had 
jurisdiction to render Judgment in the case, and 
the decree could not be set aside on the ground 
of want of jurisdiction. (Das and Foster , JJ.) 
Raja Ganbsh Narayan Sahi v Manik Lal 
Chandra. 1 Pat. L. B. 318 : 1923 P. 662. 

Cl. 27— Matrimonial jurisdiction of the 

High Court — Extent o). 


LETTEBS PATENT— (BANQ00N), Cl. 7- 

The jurisdiction of the High Court in matters 
matrimonial, is only such jurisdiction as is com- 
prised within the provisions of the Divorce 
Act ( Buckmll . J.) Adelaide Christiana Lish 
v. David Lish. 1923 Pat. 127 : 

1 P. L. B. 129 : 1923 P. 301. 

Cl. 31 —Disciplinary jurisdiction — No 

right of appeal. 

Under the Letters Patent the right of appeal to 
His Majesty in Council conferred Dy the Letters 
Patent is confined to different classes ol jurisdic- 
tion named in the Letters Patent and not to the 
administrative or disciplinary powers conferred 
upon the Court thereby. It may always be neces- 
sary in performing administrative acts for the 
Court or the Judge or the persons whose duty it 
is to carry out these acts to consider and come 
to a conclusion as to what bis power maybe 
under pariicular Act of Council and the mere fact 
that such a consideration arises docs not take the 
case out of the ordinary course. (Hiller. C. J. and 
AdamiJ.) Sudhansu Bala Hazra In re. 

1 P. 690 : 1922 P. 603. 

Cl. 31— Legal Prac. Act— Disciplinary 

action against pleader— Appeal to Privy Council 
—Leave. 

There is no provision in the Legal Prac. Act 
conferring a right of appeal to His Majesty in 
Council from ao order passed by the High Court 
under S. 13 of that Act. Cls. 31 to 34 of the Letters 
Patent do not apply to orders passed in the excer- 
cise of administrative or disciplinary powers 
conferred on the Ccurt by earlier clauses or 
statute. 32 Bom. 106, Foil. 2 M. I- A. 428 : 
4 M. 1. A. 220 : 17 All. 498 : 34 1 A. 41. (Hitler, 
C. J. and Coutts Trotter, J.) BiR Kishork Roy 
v. Emperor. 20 Cr. L. J. 679 : 52 I. C. 699 : 

4 P. L. J. 423. 

Cl. 40— "Judgment"— Order directing 

trial cf certain issue— Court hearing appeal after 
return of findings if entitled to disregard order 
of remand. 

There is no appeal under the Letters Patent of 
the Patna High Court against an order of a single 
Judge directing the trial of a certain issue and a 
Judge before wbom the case comes up for final 
hearing with the findings after remand can dis- 
regard the order of remand and dispose of the 
appeal on the original fiodings of the Appellate 
Court. ( Chamier % C. J ., Chapman and Jwala 
Prasad . JJ.) Bara Estate, Ltd. v . Anup- 
CHANDAR. 2 Pat. L. J. 663: 2 P. L.W. 71 : 

41 I. C. 337 : 1917 Pat. 342. 

Bangoon. 

Cl. 7— Advocates of Upper Burma— Right 

to be enrolled — Stalus. 

First Grade Advocates of Upper Burma if they 
want to be enrolled as advocates of the Rangoon 
High Court must first show they possess all ibe 
qualifications prescribed by the rules. The mere 
fact they were called Advocates in Upper Burma 
does not entitle them to be Advocates in Rangoon 
also. ( Robinson , C. J. Heald and Hay Oung , 77.) 
In the matter op Certain First Grade 
Advocates. 1 Bang. 142 . 1924 Bang. 1. 
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Cl. 8— Allegations against practitioner 

in his r olc as printer — Aots punishable under 
Criminal Law — Disciplinary action. 

Before High Court exercises its disciplinary 
powers as regards a Pleader who makes state- 
ment in a capacity of a receiver, it should be first 
investigated in a criminal court whether the state- 
ment is an offence (Rutledge, Htald and May 
Oung x JJ.) Maung Ba Kyi.N, hi the matter of. 

2 Bur. I. J. 210 : 1924 Bang. 113. 


Cl. 11 — -Application under, should be en- 
tertained by a Judge on the original jurisdiction 
side. 

It is desirable that the application tor removal 
to the High Court of a suit under clause 11 
should also be dealt with in the original juris- 
diction ot the Court. ( Lentaignc and Carr , //.) 
Thb Jupiter General Insurance Co., Ltd. 
v. Abdul Aziz. 1 b. 220 : 1933 Rang. 186. 

" C l* ^—Judgment— Order refusing to 

file an award— Case concluded in Chief Court- 
age cl. 

An order refusing to file an award is a judg- 
ment within the meaning of the Letters Patent. 
Where the case itself is concluded by the Chief 
Court of Lower Burma, no appeal lies under the 
Letters Patent. [Duckworth and Po Han , //.) 
Saya Pye v. U. Kundinnya. 

1 Rang. 661 : 2 Bur. L. J. 193: 1924 Bang. 47 


Cl. 13— Appeal— Limitation for— Delay. 
Though no period of limitation is prescribed by 
Letters Patent (Raison) for appeals under cl. 13, 
yet delay to apply f 0 r an appeal will be considered 

•BE* th ® P ar 'y- Oung, J. I Maung 

Hman v . Ma Skin. 

2 Bur. L. J. 104: 1924 Bang. 46. 

Period °f one month is not limitation period 
,h, de ^ e ‘ lCr - Pa,em (Rangoon) for an appeal and 

UVv llC? d i a , 0 °L deUy S ° aS toaftectlhc 

S ‘ ' J ) Maung Tonya v. Maung 
AUNG TUh ' 2 Bur. L. J. 166. 


Cl. 


. . . 34 — Applicability of— Difference of 

WetZZT**, J, o 8tS ° f ll,t Dlviiion i 

im. Court-Prooedurc-C. P. Code . S. 98. 

Letter* Pat^'? 3 F* ses 'hat clause 34 ot the 
^ p* P a ® nt ® ver . rldes lhe Provisions of S. 98 of 

Proccdure and where that 

ed ‘to in fnht Pr ? Pe K V aPPUCd 11 mBy be WlOrt- 

Onll tsL PU ° f ' he P r ° v,s * 0nS of clause 34. 

the Co^t hv 3SC V n W , hichthc a PP* a ‘s come before 

he L 1 P T 3 right 01 a PP eal by 

the Letters Patent are governed by cl. 34. Where 

fhp l P iu? d S , undcr thc ordinary law of the land 
5e a i CD uJ ViU 0VCfridc ‘be provisions Jf 

C n Tm Tii'S ,0 M the appeaK 

u. y. j un Iin Nyo v Maung Ba Saung. 

1 R. 684 : 1924 Rang. 148 

LIABILITY. 

— lor Tort*. 

See Tort, 


LIMITATION— Plea. 


of Guardian. 


See Guardian and Wards. 

•of Sons for Father’s Property, 


of Agents. 

Se« (i) Contract Act. 

12) Principal and Agent, 

C D— VOL. HI H6 


See Hindu Law — Debts. 

LIBEL. 

See Tort— Defamation. 

LICENSE. 

Sec also Easements Act, Ss. 62—64. 

Police of revocation— Trespassers. 

When the grantor of a license dies his heir can 
Ireat the licensee as a trespasser without giving 
notice of revocation of the license with respect to 
immoveable property. [Kotural, A. 7. C.J Karsk- 
lal v . Badriprasad. 

18 N. L. R. 76 : 1922 Nag. 162. 

LICENSED WAREHOUSE AND FIRE BRIGADE 
ACT (I B. C. OF 1893). 

— 7 — Application for license not disposed 

of— Effect. 

Man application for license under the Act is 
not disposed of within 30 days from the date of 
receipt by lhe Chairman, the applicant is under 
S. 7 exempted for liability so long as there is no 
hnal refusal. |A ewbould and Suhrawardy % JJ.) 
Legal Remembrancer, Bengal v. Mull. 

25 0. W. N. 960 : 66 L C. 428 : 

34 C. L. J. 203. 

— — — s. 16 —Refusal of license — Order by 
Vice Chairman— Legality. 

Refusal of an application for license to use 
any building as a warehouse must be in writing 
and signed by the Chairman ot the Commis- 
sioners and an order by the Vice-Chairman is no 
refusal under S 15 of the Act. uVcwbould and 

SKmSS" 4 Legal Remembrancer, Ben- 

26 C. W N. 960 : 66 I. C. 428 : 34 C. L. J, 80S. 
LIEN. 

See ft) Contract Act, Ss. 96—105. 

13) T. P. act, Ss. 55, 101. 

(2) Legal Practitioner. 

LIFE-ESTATE. 

See T. P. act. S. 14. 

LIFE INSUBANCE. 

See Insurance. 

LIFE INSUBANCE COMPANY. 

Calculation of income. 

Four par cent, of the p.emia received may be 
taken as the gross income of the life insurance 
Office. (Ayhng and Venkatasubba R ao ill 
Sun Life Insurance Company of Canada v. 
Corporation op Madras. 16 L W 330 *• 

(1922) M. W. N. 168 : 46 M 10 * 
31 M. L. T. 271 : 42 M, L. J. 283 ; 1922 Mad. 86. 

L^E INTEBEST WITH REMAINDER 0VEB 
See T. P. Act. 

LIGHT AND A1B. 

See (l) Easements. 

(2) Easements Act. 

LIGHT OBSTRUCTIONS. 

See (1) Easements. 
f2) Easements Act. 

LIMITATION — Pisa. 

See Limitation Act, S, 3. 
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THE INDIAN LIMITATION ACT (IX OF 1908). 


STATUTE INDEX. 


Abatement, application to set aside, Sch. I, Art. 
17 1 

Acceptor of accommodation bill, suits by, Sch. I. 
Art. 79 

Accommodation bill, suits against drawer, Sch. I, 
Art. 79 

Accounts of dissolved partnership, suits for, Sch. 
I, Art. 106 

Acknowledgment and promise to pay barred 
debts, S. 19 

Acknowledgment by joint contractors, S. 21 
Acknowledgment by joint debtors, S. 19 
Acknowledgment by mortgagee, S. 19 
Acknowledgment instances, S. 19 
Acknowledgment in writing, effect of, S. 19 
Acknowledgment must be made before limitation 
expires, S. 19 

Acknowledgment need not be accepted as fixing 
amount, S. 19 

Acknowledgment of open accounts, S. 19 
Acknowledgment, person making, need not have 
interest, S. 19 

Acknowledgment proved by unregistered deed, 
S. 19 

Acknowledgment proved by unregistered mort- 
gage, S. 19 

Acknowledgment signed by agent, S. 19, Expl. II 
Acknowledgment, sufficiency of, S. 19, Expl. I 
Acknowledgment to whom it must be address- 
ed, S. 19 

Acquisition of right to easements, S. 26 
Acquisition of ownership by possession, Ss. 26-28 
(Ft. I V) 

Acquittal, appeal from order of, Sch. I, Art. 157 
Act, suits under, Sch. 1, Art. 6 
Adding new plaintiff, etc , S, 22 ... 

Administration granted to debtor and limitation, 

S. 9 

Administrators, suits against, Sch. I, Art. 34 
Administrators, suits by, Sch. I, Arts. 20, 21 
Adoption, suit to obtain declaration that it is in- 
valid, Sch. I, Art. 118 . 

Adoption, suits to obtain declaration that it is 

valid, Sch. I, Art. 119 

“ Agent duly authorised '' includes committee or 
manager, S. 21 

Agent of person under disability, S. 21 
Agent, suits against, Sch-LArU. 89, 90 
Alienation, suits to set aside, Sch. I. Art. 110 
Alteration of decision of civil court, suits for, 

Amount' o^decree application for payment by 

instalments, of, Sch. I, Art. 175 .• atjon 

Ancestral property, suits to set aside alienation, 

sc, 

Appc'.UrL order of .cq.ilUl, Sch. Art. 117 
Appeals, Sch. 1. Div. (u) . 

iKS- pSS etefaner pi«od °< 

tion, S. 3 


Appeals pieferred while Court is closed, S. 4 
Appeals to High Court under C. P. Code, Scb, I, 
Art. 156 

Appeals to High Courts under Cr.P.Code, Sch. I, 
Art. 156 

Appeals under Civil Pro. Code, Sch. I, Arts. 
152. 156 

Appeals under Cr. Pro. Code, Sch. I, Arts. 150, 154 
Appeals to High Court, Sch. I, Art. 153 
“ Applicant " defined, S. 2 
Applicant's disability, S. 7 
Application by assignee, Sch. I, Art. 172 
Application by person dispossessed of immoveable 
property, Sch I, Art. 165 

Application by purihaser of immoveable pro- 
perty, Sch. I, Art. 180 

Application complaining of resistance, etc., Sch. I, 
Art. 167 

Application for appeal to Privy Council, Sch. 1, 
Art. 179 

Application for a review of judgment, Sch. I, Art. 
161 

Application for leave to appeal as a pauper, Sch. 
I, Art 170 

Application for leave to appeal, etc., Sch. I, Art. 
159 

Application for payment of amount of decree, 
Sch. I. Art. 175 

Application for readmission of dismissed appeal, 
Sch. I, Art. 168 

Application for re-hcaring, Sch. I, Art. 169 
Application for review of High Courts, Sch. I, 
Art. 162 

Application for review of judgment, Sch. I, Art. 
173 

Application made after period of limitation, S. 3 
Applications, Sch. I, Div. (iii) 

Applications for execution of decree, etc., Sch. I, 
Art. 182 

Applications for which no period of limitation 
is provided for, Sch. I, Art. 181 
Applications, limitation of, S. 3 
Applications made while Court is closed, S. 4 
Application to enforce judgment, etc., Sch.I, Art. 
183 

Application to make legal representative party, 

Sch, I, Art. 176 . 

Application to restore application for review, 

Sch. 1, Art. 160 

Application to set an abatement, Sch. I, Art. 171 
Application to set aside award, Sch. I, Art. 158 
Application to set aside decree passed cx-parlc % 
Sch. I. Art. 164 . t , . 4 l4 f 

Application to set aside dismissal for detault of 
appearance etc., Sch. I, Art. 163 
Application to set aside sale in execution, Sch. 1, 
Art. 166 

Application to show cause, etc., Sch. I, Art. 174 
Ai rears of Government revenue, suits against 
Government, Sch. I, Art. 15 , 

Arrears of maintenance, suits for, by Hindu, 
Sch. I, Art. 128 
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Arrears of rent, suits for, Sch. I, Art. 110 
Artisan, suits for wages, Sch. I, Art, 7 
Assignee, application by, Sch. I, Art. 172 
Assessment of rent-free land, suit for, Sch. I, Art, 
130 

Assured party, suits by, to recover premia, Sch. I, 
Art. 87 

Attachment of immoveable property by Govern- 
ment, suits to set aside, Sch. 1, Art. 15 
Attachment orders, suits under, Sch, I, Art. 11 
Attorney, suits by, Sch. I, Art. 84 
Avoiding incumbrances, suits for, Sch. I f Art, 121 
Award, application to set aside, Sch. I, Art. 158 
Awards, contesting, Sch. I, Art. 1 
Balance due on mutual and current account, 
suits on, Sch, I, Art. 85 

Balance of money advanced in payment of goods 
to be delivered, suits for, Sch. 1, Art. 51 
Bengal Land-revenue Settlement Regulation, suits 
under, Sch, I, Art. 45 

Bill of exchange accepted payable at a particular 
place, Sch. I, Art. 71 
" Bill of exchange " defined, S. 2 

Bill of exchange, not herein expressly provided 
for, suits on, Sch. I, Art, 80 
Bill of exchange payable at a fixed time after 
sight, etc., suits on, Sch, I, Art. 72 

Bill of exchange payable at a fixed time, suits on, 
Sch. I, Art. 69 

Bill of exchange payable at sight, suits on, Sch. 
I. Art. 70 

Bill of exchange payable on demand not accom- 
panied by any writing restraining suits on, Sch. 
I, Art, 73 

Boats, suits for hire of, Sch. I, Art. 50 
Bona fide proceedings in Court without jurisdic- 
tion, limitation for, S. 14 
“ Bond " defined, S. 2 

Bond, not herein expressly provided for, suits 
on, Sch. I, Art. 80 

Bond, payable by instalments, suits on, Sch. I 
Art. 75 

Bond subject to condition, suits on, Sch. I, Art. 68 
Bond, where a day is fixed for payment, suits on, 
ocn. 1 , Art 66 

Breaches and wrong, continuing, S. 23 
Breach of contract, suit for, Sch. I f Art. 115 
Breach of promise, suits for, Sch, I, Art, 65 

Af 11 registcred contract, suit for, Sch. I, 
Art. 116 

Bye-law, suits uadcr, Sch. 1, Art. 6 
Call, suits for, by a registered, Sch. I, Art. 112 
Cancellation of an instrument herein not provid- 
ed tor, suns for. Sch. I, Art. 91 
Carrier, suits for loss, etc., of goods against, Sch. 

C Art ^ ° f Lower Bo,ma - appeal from, Sch. I. 

C A^t C l° 5 r ° f thC PDn ' ab ' appcal from - Sch. I, 

3PPealS *° H ' gh C ° urt under * Sch - *. 

Pr °‘ Code ’ appeal3 and er, Sch. I, Art. 1S2 
Commencement of the Act, S. 1 

S=^ ia, f ed ' suUs by > Sch - x > A “- m 

°zs&s:jg, ":‘ s . 


Compensation for breach of contract, suit for, 
Sch. I, Art. 115 

Compensation for breach of promise, suits for, 
Sch. I, ArU 65 

Compensation tor breach of registered contract, 
suits for, Sch. I, Art. 116 
Compensation for diverting a water-course, suits 
for, Sch. I, Art. 38 

Compensation for doing or omitting to do an act, 
Sch. I, Art. 2 

Compensation for false imprisonment, suits for, 
Sch. I, Art. 19 

Compensation for illegal, etc., distress, suits for, 
Sch. I, Art. 28 

Compensation for inducing a person to break 
contract, suits for, Sch. 1, Art. 27 
Compensation for infringing copyright, suits for. 
Sch I. Art. 40 

Compensation tor injury caused by an injunction 
wrongfully obtained, suits for, Sch. 1, Art. 42 
- ompensation tor land acquired tor public pur- 
poses, suits for, Sch, 1, Art. 17 
Compensation for libel, suits for, Sch. I, Art. 24 
Compensation for loss of goods, etc., suits against 
a carrier, Sch. I, Art. 30 
Compensation for loss of service because of 
seduction, suits for, Sch. 1, Art. 26 
Compensation for malieasauce, etc., suits for 
Sch. I, Art. 36 * 

Compensation for malicious prosecution, suita 
tor, Sch. I, Art. 23 

Compensation tor non-delivery, etc., of goods 
suits against carrier. Sch. I, Art. 31 
Compensation for obstructing a way, etc., suits 
tor, Sch. 1, Art. 37 

Compensation tor slander, suits for, Sch. I Art 25 
Compensation for trespass upon immoveable pro- 
perty, suits for, Sch. I, Art. 39 
Compensation for wronglui seizure under legal 
process, suits for, Sch. 1, Art. 29 
Compensation when the acquisition is not com- 
pleted, suits for, Sch. I, Art. 18 

C s“b la i n An °167 CSiS ‘ anCC,elC '’ application f °r, 

Computation of period of limitation, Ss. U— 24 
*11J 

Computation ot time mentioned in instruments, 

C °^ S t l . d 97 a,IOD ’ SU ' tS f ° r money paid on - s ch- I. 

Contesting awards, suits for. Sch. I, Art. 1 
Comesung avyard under Regulations of Bengal 
Code, suits for, Sch. I, Art. 45 

Continuing breaches and wrong, S, 23 
Contract Act affected by the Act, S. 29 
Contracts, foreign, suits on, S. II 
Contract, suit for breach of, Sch, I, Art. US 
Contract, suit for recission OJ, Sch. 1, Art* 114 

lT 3 “ Spccific P crf ormaace ot, Sch. 

Contract to indemnify, suits upon, Sch. I Art 
Contribution by p arty who pa P ld 'JgSfg* 
due, suits for, Sch. 1 , Art. 99 

Conversion, suits for, Sch. I, Art 48 

Co surety, suits against, Sch. I, Art. 81 

Co-trustee, suits by, Sch. I. Art. 100 

Court closed when period expires, S. 4 

Court of District Judge, appeal to, Sch. I, Art. 152 

i A?t. 1°56 C ’ * PPCalS t0 H ‘ gh Coort «£?« 
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Cr. Pro. Code, appeals under, Sch. I, Arts. 150. 
154 

Crown and easements. S. 26 
Death, appeal from sentence of. Sch. 1. Art. 150 
Death bet'ore right to sue accrues, S. 17 
Death does not affect possession suit, S. 17 
Death does not affect pre emption suit, S. 17 
Death does not affect suit for hereditary office, 
S. 17 

Debt includes money payable under a decree, 
S. 20 Expl. 


Debtor as administrator, S. 9 

Deceased trustee, suits against, Sch. I, Art. 100 

Declaration of right ot maintenance, suit for, 
Sch I, Art. 129 

Declaration of the forgery of an instrument, suits 
for, Sch. I, Art. 93 

Declaration i hat adoption is invalid, suits for, 
Sch. I, Art. 118 

Declaration that adoption is valid, suit to obtain, 
Sch. I, Art. 119. 

Decree-holder, suits to establish claims, Sch. I, 
Art. li-A 

Decree obtained by fraud, etc., suits to set 
aside, Sch. I, Art. 95 

Decree of High Court, appeal from, Sch. 1, Art. 
151 

Decree passed ex parte , appheatioo to set aside, 
Sen. 1, Art. 164 

Default of appearance, application for Sch. I, 
Art. 163 


“Defendant” defined, S. 2 
Defendant, effect of adding, S. 22 
Defendant's absence from British India, S. 13 
Deferred dower, suits for, Sch. I, Art. 104 
Definitions, S. 2 

Delay in delivering goods by carrier, suits for, 
Sch. I. Art. 31 


Depository, suit against, Sch. I, Art. 145 
Detention ol property, suits for, Sch. I, Art. 48 
Devisee, suit by, Sch. I, Art. 140 
Disability applies to plaintiffs, S 6 
Disability in suits of pre-emption, S. 6 
Disability, legal, S. 6 
Disability, limitation after it ceases, S. 0 
Disability not removed by existence of guardian, 
S. 6 

Disability of a minor as insane person, etc., S. 6 
Disability of plaintiffs or applicants, S. 7 
Disability, person must be in existence when 
period commences, S. 6 
Disability, subsequent, S. 9 

Disability, time runs when subsequent and not 
initial, S. 6 

Discharge of person jointly entitled, S. 7 
Dishonoured foreign bill, suits on, Sch. 1, Art. 77 
Dismissal for default of appearance, etc., appli- 
cation to set aside, Sch. I, Art. 163 
Dismissal of suits, etc., instituted, etc., after 
period of limitation, S. 3 

Dispossession and application fur possession, 
Sch. I, Art. 11-A 

Dissolved partnership, suits for, Sch. I, - Art. 10 
Distress, suits for compensation for, Sen. I, Arc. 


28 

Distributive share of property of an intestate, 
suit tor, Sch. I, Art. 123 
District Judge, appeal to, Sch I. Art. 152 
Diverting a water course, suits for, Sen. 1, Arc. oo 
Divorce Act affectod by the Act, S. 29 (2) 


Doing an act, suits for compensation for, Sch. I, 
Art. 2 

Dower, deferred, suits for, Sch. I, Art. 104 
Dower, exigible, suits for, Sch. I, Art, 103 
Drawer of a bill, Suits against. Sell. I, Art. 78 
” Easement” defined, S, 2 
Easement, enjoyment as of right, S. 26 
Easement, enjoyment of, S. 26 
Easement, enjoyment openly, S. 26 
Easement, interruption ot enjoyment, S. 26 
Easements, acquisition of, S. 26 
Easements Act affected by the Act, S. 29 l3) 
Easements and Crown, S. 26 
Easements and reversioners of servient tenement, 
S. 27 

Effect of acknowledgment in writing, S. 19 
Effect of death before right to sue accrues, S. 17 
Effect of fraud, S. 18 

Effect of payment of interest as such or of part- 
payment of principal, S. 20 
Effect of receipt of produce of mortgage land, 
S. 20 (2) 

Effect of substituting or adding new plaintiff or 
delendant, S. 22 

Employers Act, suits under, Sch. I, Art, 4 
Enactments repealed, S 32 and Sch. JII 
Enforcement against estate by a co-trustee, 
Sch. I, Art. 100 

Enforcement of right of pre-emption, suits for, 
Sch. 1, Art. 10 

Enforcing judgment, etc., application for, Sch. I, 
Art. 183 

Enforcing payment of money charged on im- 
moveable property, suit for, Sch. I, Art. 132 
Enforcing right by person excluded from joiot- 
family proorerty, suits for, Sch. I, Art. 127 
Establishing a periodically recurring right, suit 
for. Sch. I, Art. 131 
Exceptions, S. 8 

Excessive distress, suits for compensation for, 
Sch. I, Art. 28 

Exclusion in favour of reversioner of servient 
tenement, S. 27 

Exclusion of time during which proceedings to 
set aside execution sale are pending, S. 16 
Exclusion of time lor application for leave to 
appeal, S. 12 

Exclusion of time for obtaining copy of judg- 
ment, S, 12 

Exclusion of time in legal proceedings, S. 12 
Exclusion of time of defendant's absence from 
British India, etc., S. 13 

Exclusion of time of proceedings bona fide in 
Court without jurisdiction, S. 14 
Exclusion of time, when proceedings suspended, 
S. 15 

Exclusive privilege, suits for compensation for, 
Sch. 1, Art. 40 . 

Execution of decree, etc., application for. Sch, I, 
Art. 182 

Executor, appointment of debtor, S. 9 
Executors, suits against, Sch. 1. Art, 33 
Executors, suits by, Sch. I, Arts. 20, 21 
Exigible dower, suits for, Sch. I, Art. 103 
Exparle appeal dismissed, application for, Sch. 

I, Art. 169 , . 

Ex-parte decree, application to set aside, Scb, 1, 
Art. 164 
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Expiry of period while Court is closed, S. 4 
Extension of time and sickness, S. 5 
Extension of time and sufficient cause, S. 5 
Extension of time, when allowed, S. 5 
Extent of the Act, S. 1 
Extinguishment of right to proporty, S. 28 
Evidence Act affected by the Act, S. 19 
Factor for an account, suits against, Scb. I, Art. 
88 

False imprisonment, suits for compensation for, 
Scb. I, Art. 19 

Fatal Accident Act, suits under, Sch. I, Art. 21 
Female, suit against, Sch. I, Art. 125 
Foreclosure, suit for, Sch. 1, Art. 147 
Foreign contracts, Saits on, S. 11 
“Foreign country” defined, S. 2 
Foreign judgments, S. ll 
Foreign judgment, suit upon, Sch. I, Art. 117 
Forfeiture, suit for, Sch. I, Art. 143 
Forgery of an instrument, suits to declare, Sch. 
I, Art. 93 

Forma pauperis application, Sch. 1, Art. 170 
Fraud, effect of, S. 18 
Fraud, knowledge of, S. 18 
" Good faith" defined. S. 2 
Government, suits against, Sch. I, Arts. 15 to 29 
Growing crops sold, etc , where no fixed period of 
credit is agreed upon, suits for, Sch. I, Art. 55 
Uaqqs, explained. Sch. I. Art. 132 
Hereditary office, suit for possession of, Sch. 1, 
Art. 124 

High Court, appeal from. Sch. I, Art. 151 
High Court, appeals to, Sch. I, Art. 153 
High Court, appeals to under C. P. Code Sch I 
Art. 156 

Hindu female, suit against, by a Hindu, Sch. I, 
Art. 125 

Hindu governed by Mitaksbara, suit by, Sch. I, 

Hindu, suit by against female. Scb. I. Art. 125 
Hindu, suit by, Jor arrears of maintenance. Sch. 
*» Art. 128 

Hindu, suit for declaration of right to mainte- 
nance, Sch. I, An. 129 

H Art°50 niinal3, vchicle3 ' ctc - sui ‘ s Sch. I, 

H °Ar! SaitS f ° r Pr ‘ CC ° f f °° d by * Sch< I* 

Household furniture, suits for hire of, Sch. I, Art. 

Idiot’s disability, S. 6 

SUitS f ° r COin P cnSa, ' on for, Sch. 

- - 

Inability, subsequent, S. 9 

}nH»^ b -f nces !. Suits t0 avoid - Sch - «. Art. 121 

Indemmfy, suits upon contracts to, Sch. I, Art 83 

sS‘. n , B i,r;r ,o breik > as . 

Infringement of copyright, suits for, Sch. I, Art. 

‘or compen- 
ob- 

Inj^y to goods by carrier, suits for, s=h> t M 

'%*. i? i h ,?.T on ' !uiB for 

Insane person’s disability, S. 6 


Insanity and disability, S, 6 
Insolvent plaintiff, etc., application by his receiv- 
er, Scb. I, Art. 172 
Institution of suits, S. 3 Expl. 

Institution of suits while court is closed, S. 4 
Instrument, herein not provided for, suits to can- 
cel, etc., Sch. I. Art. 91 
Insurance, suits on, Sch. I, Art. 86 
“Interruption" in S. 26 defined. S. 26 Expl. 
Interruption of enjoyment of easement, S. 26 
Intestate's property, suit lor, Scb. I, Art. 123 
Initial disability, S. 6 

Irregular distress, suits for compensation for, Sch 
I, Art. 28 

Judgment obtained in British India, so it upon 
Sch. I, Art. 122 
Knowledge of fraud, S. 18 
Labourer, suits lor wages, Sch. 1, Art # 7 
Landlord, suit to recover irom tenant, Sch, I, Art. 
1 3o 

Leave to appeal as a pauper, application for, Scb. 
I, Art. 170 

to a PPear, etc., application for, Sch. 1, Art. 

Legacy, suit for. Sch. I, Art. 123 
Legal disability, S. 6 

Legal representative, application to maicc him a 
party. Sch. I, Art 177 

U |ch. r ? P Art e T 76 ,VC ' applicati0H to ma ke party. 

Legal Representatives Sails Act, suits under Sch 
1, Arts. 20 and 33 ’ 

Lessee, suits against, Sch. I, Att. 108 

cTsc’b.t A , ;.!°;o , 8 h ' ,al “ 01 

Libel, suits tor compensation for, Sch. I, Art 24 

r a 8 a,ns ‘ person, guilty of fraud, s’. 18 
Limitation, computation of, S. 12 

Limitation, exclusion of time, S. )2 

Limitation of proceedings bona fide in Court with 
oat jurisdiction, S. 14 n 

Ll J— 11 (P,° 1 1 j ,itS * 3pP8alS 3nd a PP Iica “oos. Ss. 

Loca! authority, suit by. Sch. I, Art. 146-A. 
Lodg.ng house-keepers, suits by, Sch. I, Art 8 
Lo^ss of goods by a carrier, suits for, Sch. I,’ Art. 

L S' fr A ? CaSi0n ' d b * 

Maintenance, suit for arrears of, Scb. 1 Art i?r 

m j:» sui( for declaration °* ''A** 

Making good out of the general estate of deceased 
trustee, etc., suits for. Sch. 1 , Art. 93 d 

Malfeasance, suits for, Sch. I, Art. 36 

sSTaVi™"'' 00 ' SUi,S (o,. 

’' idal , ik “ na ’‘ explained, Sch. 1 , Art. 132 
Mamlatdars Courts Act, suits under, Sch. I, Art. 

Manager of joint estate, suits by, Sch. I Art in* 

M not, ty wh en guardian appointed S 6 7 

Minor’s disability, S. 6 ’ 0 

Misappropriation, suits for, Sch I Art an ' ‘ 
S!', 6 0r lbe ' e ‘"''«" firouad of. 

Mitaksbara, sails by, Sch. I, Art. 126 . . u ' 1 
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Money charged on immoveable property, suit to 
enforce. Sch. I, Art. 132 

Money deposited on agreement of paying on de- 
mand, suits for, Sch, I, Art. 60 
Money lent under agreement of paying on de- 
mand, suits for, Sch. I % Art. 59 
Money on accounts, suits for, Sch. 1, Art. 64 
Money paid upon existing consideration, suits for, 
Sch. 1, Art. 97 

Money payable by the defendant to the plaintiff 
for money received by the defendant for plain- 
tiff's use, suits for, Sch. I, Art. 62 
Money payable for interest upon money, suits for, 
Sch. I, Art. 63 

Money payable for money lent, suits for, Sch. I, 
Art. 57 

Money payable to the plaintiff for money paid 
for the defendant, suits for, Sch. I, Art 61 
Money when the lender has given a cheque for 
money, suits for, Sch. I, Art. 58 
Mortgagee, suit against tor redemption, Sch. 1, 
Art. 148 

Mortgagee, suit by, Sch. I, Art. 146 
Mortgagee, suit by for foreclosure, etc., Sch. I, 
Art. 147 

Mortgagee, suits against, Sch. I, Art. 105 
Mortgagor, suit against, Sch. I, Art. 146 
Mortgagor, suits by, Scb. I, Art. 105 
Moveable property conveyed, etc., suit to recover, 
Sch. I, Art. 133 

Muajjal , suits for. Sch. I, Art. 103 
Muhammadan female, suit against by Muham- 
madan, Sch. I, Art. 125 

Muhammadan, suit by, against a female, Sch. I, 
Art. 125 

Muhammadan, suits by, Sch, I, Art. 104 
Muhammadan, suits by, tor exigible dower, Sch. I, 
Art. 103 

Neglect of agents, suits against, Sch. I, Art. 90 
Non-delivery of goods, suits for, against a carrier, 
Sch. I, Art. 31 

Non-feasance, suits for, Sch. I, Art. 36 
Obstructing a way, etc., suits tor, Sch. I, Art. 37 
Obstruction to possession, Sch. 1, Art. 11-A. 
Obtaining a declaration that adoption is valid 
Sch. I, Art. 118 

Obtaining declaration that adoption is invalid, 
suit for, Sch. I, Art. 119 

Omission to do an act, suits for compensation for, 
Sch. I, Art. 2 

Order of acquittal, application from, Sch. I, Art. 
157 

Order of High Court, appeal from, Sch. I, Art. 161 
Orders under C. P. Code, suits by a person upon 
application by the decree-holder,Sch.I, Art. ll-A 
Orders under Presidency Small Cause Courts 
Act, suits under, Sch. I, Art. 11 
Ownership by possession, acquisition of, Ss. 26- 
28 (Pt. IV) 

u Patni” explained, Sch. I, Art. 12 expl. 

Patni taluq, suits to set aside the sale, Sch. I, Art. 
12 

Pauper’s application, Sch. I, Art. 170 
Pawnee, suit against, Sch. I, Art. 145 
Payee, suits by, Sch. I, Art. 79 
Payment by joint contractors. S. 21 
Payment of amount of decree by instalments, 
application for Sch. I, Art 175 
Payment of money charged on immoveable pro- 
perty, suit to establish, Sch. I, Art. 132 
Periodically recurring right, suit to establish, Sch. 
I, Art. 131 


Period of limitation, computation of, Ss. 12 — 24 
(Pi. Ill) 

Persooal payment of unpaid purchase money, 
suit for, Sch. I, Art. Ill 

Person dispossessed of immoveable property, 
application by, Sch. I, Ait. 165 
Perverting property given for special purpose, 
suits for, Sch. I, Art. 32 
“Plaintiff'’ defined. S. 2 
Plaintiff, effect of adding, S. 22 
Plaintiffs, disability of. S. 7 
Policy of insurance, suits on, Sch. I, Art. 86 
Policy voidable, suits on, Sch. I, Art 87 
Possession for immoveable property, suit for, 
Sch. I, Art. 142 

Possession of hereditary office, suit for, Sch. 1, 
Art. 124 

Possession of immoveable property not provided 
for, suit for, Sch. I, Art. 144 
Possession, suit by remainderman, etc., Sch. I, 
Art. 140 


Possession, suits under Specific Relief Act, Sch. 
I. Art, 3 

^rc-emption, suits ami disability, S. 8 
Pre-emption, suits to enforce right ol, Sch. 1, Art. 
10 

Preference of appeals while Court is closed. S. 4 
Preliminary, Ss. 1-2. (Pt. I). 

Price of food served by hotel-keepers, suits for, 
Sch. 1, Art. 8 

Price of goods sold, etc., after the expiry of a fixed 
period of credit, suits for, Sch. I, Art. 53 
Price of goods sold etc., by a bill of exchange, 
no such bill being given, suits for, Scb. I, 
Art. 54 

Price of goods sold where no period of credit is 
agreed upon, suits lor, Sch. I, Art. 52 
Price of lodging, suits for, Sch. I, Art. 9 
Price of trees, etc., where no fixed period of cre- 
dit is agreed upon, suits for, Sch. I, Art 55 
Price of work done, etc., where no time has been 
fixed for payment, suits for, Sch. I, Art. 56 
Principalldebtor. suits against, Sch. I, 1 Art, 81 
Principal, part payment by agent, S. 20 
Principal, part payment by delivery of goods, 

S. 20 . . 

Principal, part payment by guardian ol minor, 

S. 20 

Principal, part payment, fact of in writing of per- 
son making it, S. 20 

Principal, part payment must be to the creditor, 

S. 20 * 

Principal, part payment of, and extension of 

period, S. 20 

Principal, suits by, Sch. I, Arts. 89, 90 
Privy Council, application for appeal to, ocn. i. 

Art. 179 

Probate and Administration Act, suits under, 
Scb. I, Art. 43 

Proceedings, suspension of, S. 15 . 

Profits of dissolved partnership, suits tor. 

Profits of immoveable property, suits for, ben. l, 

Profits wrongfully received, suits for, Sch. I, Art. 

109 . 

Promise, suits for breach of, Sch. I, Art. 65 
“ Promissory note " defined, S. ^ 

Promissory note given by the maker to third per- 
son to be delivered to payee after a certain 
event should happen, suits on, Sen. 1, Arc. 
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Promissory note, not herein expressly provided 
for, suits on, Sch. I, Art. 80 

Promissory note payable at a fixed time after 
sight, etc., suits on. Sch. I, Art 72 
Promissory note payable by instalments, suits on, 
Sch. I, Arts. 74, 75 
Promissory note payable on demand and cot ac- 
companied by any writing restraining, etc., 
suit* on, Sch. I, Art. 73 

Property, extinction of right, S- 28. 

Property lost, etc,, by theft, etc., suits for, Sch. I, 
Art. 46 

Property of intestate, suit for, Sch. I. Art. 123 
Property which plaintiff has conveyed while in- 
sane. suits for. Sch. 1, Art, 94 

Provision for suits by certain mortgagees in 
territories mentioned in Sch. II, S. 31 

Provision for suits for which period prescribed 
is shorter than Limitation Act. S. 30 

Public street, suit for possession of, Sch. I, Art 
146-A 

Purchaser at a sale in execution, suit by, Sch. I, 
Art* 137 

Purchaser at private sale, suit by. Sch. F. Art 136 
P b, S a £ ,\" t "f 8 V 0 eaW<: a PPUcallon 

Purchaser of property sold in execution of a de- 
cree, suit by, Sch. I, Art. 11-A 

° f appea1 ’ »PPHe*Kon for. Sch. I, 

Art. loo 

R Sch! L Art DS 172 Cnt efC -’ applicati0Q by. 

Recission of contract, suit for, Sch. I, Art. 114 
Recognizance, suit upon, Sch. I, Art 122 
Recovery of immoveable property conveyed etc 
suit for, Sch. I, Art. 134 ' 

Recovery of immoveable property, suits for, 
och. I, Art 3 % 

R< Art Ve i48° f m ° rtgaged P r °P ert y> s u«t tor, Sch, 1, 

R< Sch e i y A!t t 133 eable pr ° Perty conve y« d . etc.. 
Recovery of premia, suits for, Sch. I. Art. 87 

r »Va» “ np,i " d in a »“ d ' »*• 

Recovery of surplu* collections received by the 
mortgagee, suits for, Sch. I, Art. 105 

r ilJbt, suit to establish, Sch. 1. Art. 131 
Redemption, suit for, Sch. I, Art. 148 
Registered company, suit by, Sch. I, Art. 112 

appea1 ' application for, Sch. I, 


Art. 169 

R A‘rt 96 thC gr0UDd ° f mialake< sui,s for > Sch. I. 
Remainderman, suits by, Sch. I. Art. 140 
R A!t! r i C 30 and ’ SUlt £ ° r re3umption ' elc - of . Sch. I, 

Reni'a? of U ,1°* f"®*/ 8 Sch - Art. 110 

Kepcai of enactments, Sch III 

Repeals, S. 32 

Repeals and savings. Ss. 29—32 (Pt V> 
Representatives, suit against. Sch. I Art 3*5 
RepreBcntaUves .nits by, Scb.I Arts. 20. £ 

R Ar dU 123 CqUeathed by testal0r ' suit for- Sch. I, 

Resistance to execution, Sch. I. Art. 11-A 

,0r “bPlldion 


Restraining waste, suits for, Sch, I, Art. 41 
Resumption of rent-free land, suit for, Sch. I, 
Art. 130 

Reversioner of servient tenement, exclusion in 
favour ol, S 27 

Reversioners of servient tenement and easements, 
S. 27 

Reversioner, suit by, Sch. 1, Art 140 
Review of High Court, application for, Sch. I, 
Art 162 

Review of judgment, application for, Sch. I, Art. 

Review of judgment, application for, Sch, I, 
Art. 161 

Right of pre-emption, suits to enforce, Sch, I. 
Art, 10 

Right to casements, acquisition, S. 26 
Right to maintenance, suit by Hindu for decla- 
ration of, Sch. I, Art. 129 

Right to property, extinguishment of, S. 28 
Road, suit for possession for, Sch. I, Art. 146-A 
Sale for arrears of Government revenue, etc, suits 
to set aside, Sch. I Art. 12 

Sale in execution, application to set aside, Sch. I 
Art. 166 

Sale in execution of decree under C.P. Code suits 
to set aside, Sch. I, Art. 12 
Sale, in pursuance of decree, etc., of Collector 
etc., suits to set aside, Sch. I, Art, 12 

Sale of a patni taluq, suits to set aside, Sch. 1 
Art. 12 * 1 

Sale of mortgaged property, suit by mortgagee 
ocn. i. Art. 147 
Savings, S. 29 

Savmgsand repeals, Ss. 29—32 (Pt. vi 
Seaman’s wages, suits for, Sch. I, Art. 101 
Secretary of State for India, suit by, Scb. I, Art. 

Seduction, suits for loss of service, Sch. I, ’Art. 26 

S Art 111 1 ™ 1150 '' 36 6 propert y. suit lor, Sch. 1, 

Servant, suit* for wages of, Sch. I, Art. 7 

|!, n f dea ‘b. appeal from. Sch. I, Art. 150 

S.Utng aside abatement, application for, Sch. I, 

sr in pr ° via " 1 

Art.' lt‘ '’'’"'"“h" 1 

.u.., h y a 

Settmg aside award, application for, Sch. I. Art 

Se to° e ss:i: isr e,c - oi civ " c °“»' 

''ESStlBr.SW h” '"■* -*■ saUa 

•SSttZ “ *'"■ 

Se ‘!‘ ofi aside dismissal for default of appearance 
Q.?n U aPP J Ca / l o . n for ' Sch - I. Art. 163 
A« 126 wit to, sch. I, 

a PP"bdUoa (or, 

S1 s r ,?i%..«r alh ' d bpa •««*«•. .»« 

Slhndcr, edit, (or compewrtlon (or, Sch, I, a,. 


1855 


CIVIL DIGEST, 1911—1923. 1856 


Special exceptions, S. 8 

Specific performance, suit for, Sch. I, Art. 113 
Specific Relief Act. suits under, Sch. 1, Art. 3 
Statute, suits under, Sch 1, Art. 6 
Subsequent disability, etc , S. 9 
Subsequent reversioner, disability, S. 6 
Substitution of new plaintiffs, etc , S 22 
Succession Act, suits under, Sch. 1, Art. 43 
Sufficient cause for extension of time, S 5 
Suit against depository, Sch. I, Art 145 
Suit against mortgagee for redemption, etc., 
Sch, 1, Art. 148 

Suit against mortgagor, Sch. 1, Art. 146 
Suit by Hindu for arrears of maintenance, Sch. I, 
Art. 128 

Suit by Hindu for declaration of his right to main- 
tenance, Sch. I, Art. 129 

Suit by Hindu governed by Mitakshara Law, 
Sch. I, Art. 126 

Suit by landlord to recover from tenant, Sch. I, 
Art. 138 

Suit by local authority, Sch. I, Art. 146-A 
Suit by mortgagee, Sch. 1, Art. 146 
Suit by mortgagee for, foreclosure, Sch. I, Art. 147 
Suit by person excluded from joint family pro- 
perty, Sch, I, Art. 127 

Suit by purchaser at private sale, Sch. 1, Art. 136 
Suit by purchaser at sale in execution, Sch. I, Art. 
137 

Suit, by remainderman, Scb. I, Art. HO. 

Suit by Secretary of State for India, Sch. I, Art. 149 
Suit by vendor of immoveable property, Sch. I, 
Art. Ill 

“Suit” defined, S. 2 

Suit during the life of Hindu or Muhammadan 
female, Sch. I, Art. 125 

Suit for a call by a company registered, Sch. I, 
Art. 112 


Suits against a factor for an account, Sch. I, Art. 
88 

Suits against executors, Sch. I, Art. 33 
Suits against express trustees and their repre- 
sentatives, S. 10 

Suits against Government. Sch. I, Arts. 15 — 29 
Suits against Government to set abide aoy at- 
tachment, lease, etc., Sch. I, Art. 15 
Suits against one who having right to use pro- 
perty for specific purposes perverts it to other 
purposes, Sch. r. Art- 32 
Suits against representatives, Sch. I, Art, 35 
Suits by acceptor of an accommodation bill, 
Sch. I, Art. 79 

Suits by a lessor for value of trees cut down, etc., 
Sch. I, Art. 108 

Suits by a surety against a co-surety, Sch. I, Art. 
82 

Suits by attornev or vakil, etc., Sch. I, Art. 84 
Suits by a ward, Sch. I, Art. 44 
Saits by co-trustee, Sch. I, Art. 100 
Suits by executors or representatives, etc , Le- 
gal Representatives Suits Act, Sch. I, Art. 20 
Suits by manager of a joint estate, Sch. 1, Art. 
107 

Suits by mortgagees, provision for, S. 31 
Suits by mortgagor, Sen. I, Art. 105 
Suits by Muhammadan for deferred dower, 
Sch. I, Art. 104 

Saits by Muhammadan for exigible dower, Sch. I, 
Art. 103 

Suits by party bound by such award 6o recover 
any property comprised therein, Sch. I, Art. 46 
Suits by person under orders under C. P. Code 
upon an application by the decree-holder, 
Sch. I, Art. 11-A 

Suits by principal against his agent, Sch. I. Art. 
89 • 


Suit for breach of condition, Sch 1, Art. 143 
Suit for compensation for act not actionable with- 
out special damage, S. 24 
Suit for compensation for breach of contract, 
Sch. I, Art. 115 

Suit for compensation for breach of registered 
contract, Sch. I, Ait. 116 
Suit for legacy, etc., Sch. I, Art. 123 
Suit for possession of hereditary office, Sch. 1, 

Art. 124 - . o u 

Suit for possession of immoveable property, Sch. 

I, Art. 141 

Suit for possession of immoveable property not 
provided for, Sch. I, Art. 144 
Suit for rescission of contract, Sch. I. Art. 114 
Suit for resumption, etc., of rent-free land, Sch. I, 
Art. 130 

Suit for specific performance of contract, Sch. 1, 
Art. 113 

Suit for which no limitation is provided, Sch. I, 

Suit instituted in Court Dot established by Royal 
Charter, Sch. I. Art. 135 
Suit on a bill of exchange, etc., not provided in 
the Act, Sch. I, Art. 80 

Suits, Sch. I, Div. (i) , . w c . . 

Suits after the satisfaction of mortgage. Sch I, 

Suits against a carrier for compensation for los9, 
etc., of goods, Sch. I, Art. 30 
Suits against a carrier for compensation for non- 
delivery, eta, of goods, Scb. I, Art. 31 
Suits against administrators, Sch. I, Art. 3* 


Suils by principals against agents.'Sch. I, Art. 90 
Suits by surety against the principal debtor, 
Sch. I, Art. 81 

Suits by the assured to recover premia, Sch. I, 
Art. 7 

Suits by the payee against the drawer, Sch. I, 
Art. 78 

Suits, compensation for inquiry caused by an in- 
junction wrongfully obtained, Sch. I, Art. 42 
Suits for an account of dissolved partnership, 
Scb. I, Art. 106 

Suits for arrears of rent, Sch. I, Art. 110 
Suits for balance duo on mutual and current ac- 
count, Sch. I, Art. 85 

Suits for balance of money advanced in payment 
of goods to be delivered, Sch. I, Art. 51 
Suits for compensation for any other injury to 
the person, Scb. I, Art. 22 
Suits for compensation for breach of promise, 
Sch. I, Art 65 

Suits for compensation for doing or omitting an 
act, Scb. I, Art, 2 

Suits for co npensatioo for false imprisonment, 
Sch. I, Art. 19 

Suits for compensation for illegal distress, etc,, 
Sch. I, Ait. 28 

Suits for compensation for inducing a person to 
break contract, Sch. I, Art. 27 
Suits for compensation for infringing copyright, 
etc., Sch. I, Art. 40 . 

Suits for compensation for land acquired for 
public purposes, Sch I, Art 17 
Suits for compensation for libel, Sch. I, Art. 2*. 
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Suits for compensation lor loss of service be- 
cause of education, Sch. I, Art 26 
Suits for compensation for malfeasance, misfea- 
sance, etc., Sch. I, Art. 36. 

Suits for compensation for malicious prosecution, 
Sch. I. Art 23 

Suits f >r compensation for obstructing a way, Sch. 
I, Art. 37 

Suits for compensation for slander, Sch. I, Art 25 
Suits tor compensation for trespass upon im- 
moveable propei tv, Sch. I, Art. *9 
Suits for comrensatinn for wrongful seiaurc 
und^r legal process, Sch. 1, Art. 29 
Suits for compensation when acquisition is not 
completed, Sch. I, Art 18 
Suits tor contribution by party who paid whole 
amount due. etc., Sch. I, Art. 99 
Suits lor diverting a watercourse, Sch. I, Art. 3S 
Suits for hire of animals, vehicles, etc., Sch. I, 
Art. 50 

Suits Cor mancy deposited on agreement of pay 
ing on demand, Sch. J, Art. 60 
Suits lor money lent undei agreement of paying 
on demand, Sch. I, Ait 59. 

Suits for money on accounts, «ch. I, Art. 64 
Suits ior money paid on existing consideiation, 
etc , Scb. I, Art. 97 

Suits f.»r money payable by the defendant ( Q t he 
plaintiff tor money received bv the defendant 
f *r the plaintiff's use, Sch. I, Art. 62 
Suits tor money payable for interest upon money 
Sch. I, Art 63 

Suits for money payable for money lent, Sch. I, 
Art. 57 * 

Suits for mmey payable to plaintiff for money 
pvd ior the deiendant, Sch. I, Art 61 
Suits Cor money when the lender has given a 
Cheque Cor money, Sch. 1. Art. 58 
Sui»s for price of f«>od served by botel-keepcrs, 
etc., Sch. I, Art. 8 

Suits for price of goods sold, etc., after expiry of 

a fixed period of credit, Sch I, Art. 53 

Sui s ior price of goods s >!d. etc., by a bill of ex- 

cha-igc, no such bill being given, Sch, I, Art 54 

Suits Cor price of goods sold, etc., where no time 

of credit is fixed, Scb. ], Art. 5 2 

Suits for price of Lodging, Sch. I. A»t 9 

Suns for price of trees, etc., sold where no fixed 

period of credit is agreed upon, S;b. I, Art. St> 

Suits for price of work d me, cic., where no time 

nas been fixed for payment. Sch. I. Art. 56 

x ^ ,’LP rodU ol ^moveable property, Sch. ] t 
Art. 109 

Suits for properly which ilie plaintiff has con- 
veyed when insane, Sch. I. Art. 94 

Art.gV 61 " 11 ° n lhc £fOuad of mistake, Sch. I. 

Suits lor aeaman's wages. Sch. I, Art. Id 

etc S -hY T ,' n ° ve ‘ lb, ‘ ; Poorly lost by theft, 

S T S Ar U L T 3865 01 housc ' hold servant, etc., Sch. 
Suit* ^ hi . cl ’ P er »od Prescribed is Sorter, S. 30 

ix: sas& tttfjsr 01 3 

P ^:s b ch 0 ;. e Arf a 7 R l Re ac “? ted “ 3 P**™'*- 
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Suits 00 bill of exchange, etc., payable at a fixed 
time after sight, etc , Sch. I. Art. 72 
S lits on bill of exchange, etc., payable on de- 
mand, and not accompanied by any writing res- 
training, Sch. I. Art. 73 

S .-its on bill 01 exchange payable at fixed time, 
Sch. I, Arr. 6‘# 

Suits on bill of exchange payable at sight. Sch. I, 
Art. 70 

S • its on bond subject to condition, Sch. I, Art. 68 
Suits on bend wheie a day is specified lor pay- 
ment, ^ch i % ^it. 55 

Suits on dishonoured foreign bill, Sch. I. Art. 77 
Suits on foreign contracts, S. II 
S ms on pohev of insurance, Sch, 1, Art. 85 
Sjns on promissor>-note, etc., payable by instal- 
ments, bch. I, Art. 75 

Suns on prom»$$orv-note given by the maker to 
third person to be delivered to payee after a 
ce«taio event will happen, Sch. T , Ait. 76. 

Su ts on proiniS'Ory-note payable by instalments. 
Sch. I. Art 74 

Suits to alter or set aside a decision, cic., of civil 
court, Sch I, Art 13 
Suits to c«ncsl, etc., an instrument not otherwise 
provided for, Sch. I, Art. 91 
Su*ts to comest aa award under Bengal Code, 
Sch. I, Art 45 

S ills to contest award, Sch. I, Art. 1 
Suits io declare, etc., the forgery of an instrument 
Sch. I, Art. 92 

Sans to declare forgery of instrument registered, 
Sch. I, Arr. 92 

Suns to enforce right of pre-emption, etc., Sch. 

I, Art. !U 

Suils to establish rights by the decree-holder. 
Sch. I, Art. 11 

Sjus io make good out o< the general estate of 
deceased tros ee e.c., Sch. I, Art. 98 
Suns, to iccuver movcaole property conveyed 
etc., Sch. I, Ait. 133 ’ 

Suits io recover possession of immoveable pro- 
perty, Sch. I, An. 3 
Sails to restrain waste, Sch. I, Art. 41 
Sui. s, to set aside a d.cree obtained by fraud 
etc.. Sch I, Art. 95 

Suits to set aside any act or order, etc., of 
Governinci.t officer in othcial capacity Sch. I 
Ait. 14 

Suits to set aside sales. Sch. I. Art. 12 
Suns uiukr Employers Act, Sch. I, Art. 4 
Saits under Fatal Acodems Act, Sch. 1. Art. 21 
Saits under L gal Representatives Suits Act. 
Sell. 1, Ar*. 33. 

Suits under Maml.itdar's Courts Act, Sch. I, Art, 47 
Suits under orders of attachment under C ' P 
Code, Sch. I. A, t il ' 

Sails under order-* under Presidency Small 
cause Can its Act. Sch. I, Art. 11 
Suits under Piubate and Administration Act, Sch 
I, Art. 43 ' 

Suits under Specific Relief Act, Sch. I. Art. 3 
Suns under Mamie Act, etc , Sch. 1. Art. 6 
suns under Sucoessi ju Act, Sch. I, Art. *13 
Suns under summary procedure, Sen. 1, Art 5 

S nts upon a„y other contract to iadmm.ily,' Sch. 

1, Ari, oJ 

Suits upon foreign judgment, Sch. I, Art. HT 
f ' ‘* s v ° id >»cuinbra„ces, etc., Sch. I. Art. 121 

b , * 10 e,,lor . ca Pa^'tienl of money charged ap0o 
immoveable property, Sch. I, Art. 13* . 
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Suit to establish a periodically recurring right, 
Sch. I, Art. 131 

Suit to obtain a declaration that adoption i9 in- 
valid, Sch. I, Art. 118 

Suit to obtain declaration that adootion is valid, 
Sch. 1. Art. 119. 

Suit to recover immoveable property conveyed, 
etc. Sch. 1, Art. 134 

Suit upon judgment obtained in British India, 
Sch. I. Art. 122 

Suit, when judgment-debtor in possession. Sen. 
I, Art. 138 

Summary procedure, Suits under, Sch. I. Art. 5 

Surety, suits by, against co-surety, Sch I. Art 81. 

Surety, suits by, against principal debtor, Sch. I, 
Art. 81 

Suspen ion of proceedings. S 15 

Tavern-keeper's suits for price of drink, etc., by. 
Sch I. Art. 8 

Tenant, suit against. Sch. I, Art. 139 

Time, continues to run. S. 9 

Time, continuous running of. 

Time in legal proceedings, exclusion of, S 12 

Time, memioned instruments, computation of, 
S. 25 

Title of the Act, S. I 

Trees, sold etc. where no fix^d period of credit is 
agreed upon, suits for, S:h. I, Art. 55 


Trespass on immoveable property, suits for. 
Scb. I. Art 39 

Trust, debt of executor or administrator, S. 10 
“Trns>tee” defined, S. 2 
Under-tenure, suit to avoid, Sch. I, Art. 121 
Vakil, suits bv, Sch. I, Art 84 
Value of trees cut down etc, suit by lessor for, 
Sch. I, Art 108 

Vehicles, suits lor hire of, Sch. I, Art. 50 
Vendor of immoveable property, suits by, Sch'. I, 
Ait 111 

Wages, not expressly provided for, suits for, Sch. 
1. Ait. 102 

Wages of household servant, etc, suits for, Sch. I, 
Art. 7 

Wages, seaman's suits for, Sch. I. Art. 101 
Ward, suds bv, Sch. I, Art. 44 
Waste, suits to lestrain, Sch. 1, Art 41 
Water-course, suits for obstructing, Sch. I, Art 
37 

Way, suits f^r obs'ructing, Sch. I, Art. 37 
Where cour is closed when period expires, S. 4 
Work done, etc, where no time has been fixed for 
payment, suits lor, Sch. I. Art. 56 
Workmen Act, suits under. Sch I, Art. 4 
Wrong ar.d breaches, continuing, S. 23 
Wrongful seizure under legal process, s uits for 
compensation for, Sch. I, Art. 29 


LIMITATION ACT OF 1859. 

B. 1 — Applicability — Law in force at the 

date of the suit or proceeding. 

Unless there is a distinct provision to the con- 
trary, the law of limitation applicable to a suit or 
proceeding is the law in force at the dite of the 
institution of the su«t or proceeding. [Sir John 
Edge.) Soni Lal v. Kanhaiya Lal. 

35 All. 227 : 40 I. A. 74 : 13 M. L. T. 437 : 
17 C. W. N. 60 > : II A. L. J. 389 : 
(1913j M. W. N. 470 : 17 0 L. J. 488 : 
15 Bom. L. B 489 : 19 I. C. 291 : 

25 M. L J. 131 (P. C.). 

S. 1 (12) and (15)— Advene Possession- 

Possession of mortgagee under dengal Regulation 
{XV of 1793) after mortgage money has been paid 
— Nature of . 

The possession of a mortgagee under the 
Bengal Regulation XV ol 1793 does not become 
adverse simply because he remains in possession 
after the mortgage money has been paid ou* ol 
the usufruct and the suit for redemption of a 
mortgage effected before the parsing of the 
Limitation Act of 1859 is governed by 60 years 
Tule. 33 A. 97 Foil. (Karamdl Hu'ain and Cha- 
truer , JJ.) Habkebullah v. Abdul Hamid. 

34 All. 261 : 13 I. C. 963 : 9 A. L. J. 13 L 
8. 1, Cl. (12) — Scope of— Widow barred— 

Reversioners barred. 

Under Act XIV of 1859 if the widow is barred, 
the reversioners would also be barred and their 
rights are not revived by the Act of 1871 
(Spencer and Seshagiri Aiyat % JJ.) KunJARU 
Venkataramanayya v. Dejappa Konde. 

22 M. L. T. 233 : (1917) M. W. N. 679 : 
6 L. W. 630 : 42 I. C. 5*0 : 34 M. L. J. 319. 

-8. 1, CIs. (16) and (1%)- Mortgage- Redemp- 
tion— Act IX of 1908. S. 29 and Art . US-Ac- 
knowledgment of title after expiry of period pres - 
cribed for redemption — Effect of* 


LIMITATION ACT (IX OF 1908). 

Plff. sued to redeem a mortgage of 1798. U nder 
Cl. 15 of S. 1 of the Limitation Act of 1859 the 
mortgagor his sixtv years to redeem unless there 
was an ackno vledg nent of the mortgagor's title 
m the meantime. The sixty years expired in 1858. 
There was an acknowledgment in 1861, i.e. % with- 
in two years of g ace allowed by 5. '8 of the Act 
to bring a -uit. Held, that the suit brought in 
1911 was barred by limitation. The words " in 
the meantime” occurring in S. 1, Cl. 15 of the Act 
of 1859 reier to the sixty years mentioned in the 
first part of the clause and ihe right of the mort- 
gagors to sue, having become barred in 1858, 
their right to the property was extinguished by 
S 29 of the Act of 1871 The subsequent ac- 
knowledgment was ineffective to save limitation. 
27 C. 1004 tP. C.l ; 6 M. 1*2, Foil. (Spencer and 
Krishnan, JJ l RaM\m KukUpv. ChappaN Nair. 

(1917) M. W. N. 864 : 22 M. L. T. 419 : 

43 I. C. 60 : 33 M. L J. 753. 

—8. 1 (*5) — Anandravao— If person claim- 
ing unier Karoavan— Limitation Act t IX of 
1871), Sch. //, 4rf. 148. 

An Anan iravan cannot be said to be a person 
Claiming under a Karnivan withm the meaning 
of S. 1 (15) of the Act XIV of 1859 or Art. 143 of 
Act IX of 1871 and has no right to make an ac- 
knowledgment and save limitation and such an 
acknowledgment cannot bs effective even »f con- 
strued a< one by a c )-mortgagee. 17 B. 173 ; 19 
M L. J. 238 ; II C. 204. Foil. (Wallis. Of fg. 
C J. and Seshagiri Aiyar , J.) Muhammad v. 
Mayi Kunhi Haji. 26 I- l 27 * 

(IX OF 1908). 

Applicability of. 

Construction. 

Defence. 

Object of. 

Starting Point. 
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LIMITATION ACT (IX OF 1U08) — Applicability 
of. 

Applicability of. 


Applicability — Decree barred under old 

act % revival cf. 

There is no provision in this statute so re- 
trospective in its effect as to revive and make 
effective a judgment or decree which before the 
date of its operation had become unenforceable 
by lapse of time. { Lord Atkinson \ Sachjndra 
Nath Roy v. Mehraj Bahadur Singh. 

4 U. P. L. R. (P C.) 57 : SO M. L. T. 96 : 

24 Bom. L. R 639 : 1922 M. W. N. 338 
28 C. W. N. 858:49 C 203 : 48 I. A. 335 : 

1922 P C. 187. (P. C.) 

•'Applicability of — Rights barred under 

old Act — Not revived by the passing of l he new 
Act , 

The intention of the law of limitation is, nut to 
give a right where there is none, but to interpose 
a bar after a certain period to a suit to enforce 
an existing right. 21 Cal. 8, Ref. Nothing in the 
new Limitation Act can revive a right which has 
already become oarred under the old Act. [Mr. 
Ameer Ali) Khunni Lal o. Gobind Krishna 
Narain. 33 All. 356 : 88 I. A. 87 : 

16 C. W. N. 545 : 8 A. L. J. 552 : 

13 C. L J. 675 : 13 Bom. L. B. 427 : 

10 M. L T. 25 • (1911) 1 M. W. N. 432 : 

10 I. C. 477 : 21 M. L. J. 645 (P. C.). 

—Applicability of Suit or proceeding — 

Law of Limitation applicable. 

The Law ol Liraita'ioo applicable to a suit or 
proceeding is the la.v i» force at the da<e 01 the 
institution of ihe suit or proceeding, uni ss there 
is a distinct provision to the contrary. (Walms- 
Uy.J.) Biswbswar Sen p. Imamuddb. 

291. C. 883. 


Applicability of— Criminal appeal - Last 

■day for filing appeal expiring during vacation— 
Appeal filed on reopening day — Limitation 
Where the last day for filing a criminal appeal 
in a Sessions Court expired during the Court's 
civil vacation but on that day the Judge held cri 
mi nal sittings of which however neither the ap- 
pellant nor his counsel had timely notice and the 
appeal was filed on the reopening day, held that 
the appeal should not be dismissed as time-bar - 
red. (Ttunon and Ghost, JJ.) Sona v. Naib Ali. 

61 I. C. 714: 28 Cr, I.J 426 


~ " Applicability— Actions to be t alien by 
■Court. ' 

*nL he £ r0V . is ' 0nS ,he Li '"tetion Act do not 
-apply 10 actions which it is ihe duty of the Court 

J? ‘ al {® “p , w, “}? ul a °y application by par- 

BHRllf iti r *Zt d .L n n and C ° Xe ' JJi BBNI S,NGH «'• 

BbrhaudboSinoh. 10 O. w . H 4,3 . 

SB I. C. 811 : 82 C. L. J. 66. 

~ ~~ApPlieabilily- Pending proceeding r 
The law of limitation Is a law relating to nrr>- 
£1® . th ® >aw applicable to sniis o^proceed- 

Khan t>. Upbndra nSh“ W ’ af 


LIMITATION ACT (IX OF 1908)— Applicability 
of. 


A pplicabtli ly — Retrospective operation . 

The law oi limitation applicable to a suit is 
prtma facie the law in force at the time of the in- 
stitution ofthe suit, in the absence on circum- 
stances indicating an intention on the pa«t of the 
legislature to affect retrospectively existing causes 
of action. One such circumstance is that a new 
law is brought into immediate operation without 
any opportunity afforded to litigants to enforce 
their rights under the old law. 35 A. 227. Foil. 
[Mookerjec and Bcachcroft, JJ.) Budhu KamaR 
v. Hafiz Hussain. 20 1. C. 821 : 18 C. L. J. 274, 


Applicability of— Dale of suit. 

A suit is governed by the Limitation L3W in 
force at the time of its institution and not by sub- 
sequent statute which comes into operation dur- 
ing the pendency of the suit. ( Mookerjec and 
Beachcroft , JJ. \ Maula Bakhsh t\ Bhabasundari 
Dasya. 19 1. C. 988 : 19 0. L. J. 187. 

Applicability. 

The limitation lor a Letters Patent appeal is 
governed by the rules made by the High Court. 
The Limitation Act does not apply to such a case 
where the limitation for a Letters Patent appeal 
expired, when the High Court was in vacation. 
The appeal could not be presented after the vaca- 
tion as being time barred. ( Le Rossignol and 
Marhneau , JJ.) Fatteh Mahamad v. ChoTHU 
Kam ‘ 60 I. C. 737 : 3 Lah. L. J. 361. 

— — -Applicability of-Cause of action— Accru- 
al of — Law governing suit . 

The law ol limitation is a law of procedure 
and it is Ibe rule of limitation in force at the 
lime when an application is made that governs 
it and not the one under which the right 
jo apply accrued. This rule applies whether 
the time ava-lable under tbe new Act is 
shorter than that available under the former 
Act or no time is available under the new 
Act at all if there has been an interval 
between the passing aod the coming into 
torce of a later Limitation Act, it is clear indica- 
tion that the Act was meant to have a retrospec- 
tive operation. 21 L. J. 193 ; (18091 V 236 39 
M 645 Rel. Afield and Vcnkalasubba Rao 
JJ.) Ganapathi Mu da liar v. Krishnama Chari. 

o . «. * _ „ 4S , M - L J 184 : 16 L. W. 178 : 
31 U L. T. 135 (H. C.) : (1922) M. W. N. 614 ■ 

1988 Mad. 417. 


Applicability— New rules. 

New rules of limitation which are merely pro- 
cedural, apply to causes of action arising before 
Iheir enactment. (IVallis, C. J. and Oldfield J ) 
Vaithyanatha aiyar t, Govindaswami Oda- 
YAR. 13 L. W. 628 : '1921) M, W. N. 338 - 

62 I. C. 795 : 41 M. L. J. 65.’ 


Applicability of-Barred rights-Not 

A right to sue barred under a repealed Limi- 
talion Act is not revived by the passing a new Act 
in the absence of a provision to that effect in the 
later enactment. (Spencer and Knshnan 
Raman Kurup v. Chappan Nair. * 

(1917J M. W. ». 864 : 88 M. L. T. 419 . 

« I. 0. 50 : 83 M. L. J. 75*’ 
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LIMITATION ACT (IX OF 1908)— Construction. 

Applicability — Reversioner's suit for 1 

possession from heirs and representatives of 1 
adopted son— Suit Within 12 ye :ars of death of 
widow — Right barred under Act of 1871 not 
revived by Act of 1877. 

The ngnt to sue to set aside an adoption, if 
barred under A » t 129 while the Limitation Act 
1871 was in force, is not revived by t he Ac ol 
1877 or by that ol 1908. [Wallis, C.J . and Hum, 
J.) SOMASUNDARAM CHETTIAK V VAlTHlLINGA 
MUDALIAR. 40 Mad. 846 : 41 I. 0. 646 : 

6 1.W. 263. 

Applicability— Retrospective Operation- 

Limits of. 

Though laws affecting limitation ni ght abridge f 
or enlarge periods of limitation in cases ot suits I 
or causes of ac ion wh ch are alive at the date 
when the new enactment comes into force winch 
under the old law would expire afterwards, the 
change cannot, unless there is clca ly expressed 
an intention to tie contrary either by apt words 
in the enactment or otherwise operate retr. 
pectively so as to destroy rights of suits wh'ch 
were alive on the date. [Wallis, C. J . Seshagiri 
Atyar and Kuma*aswami Sastri % Jl ) Raja of 
P lTTAPUK V. GANI VfNKATA SUBBA RaO. 

39 Mad. 645 : 18 M L. T. 67 : 

(1915) M W. N. 547 : 2 L. W 661 : 

30 1. C. 94 : 29 M. L. J. 1. 

Applicability of —Suits governed by. 

The L mitation Act purely prescribes within 
wbal per'ods suits must be brought and does n*>t 
create an obligation to sue. where none existed. 
[Wat In. C. J . and Coutts Trotter . J.) NaKAYAN 
CHtTTlAR V. LAKS IMANAN CHETTIAR. 

39 Mad. 466 : 29 I. C. 1 : 28 M. L. J. 571. 

Applicability— Date of operation. 

The law of limitation is a branch of adjective 
law and governs all proceedings to which it 
applies, from the date of its enactment. ( Jwala 
Prasad and Ross, JJ .) Myers v. Divakar Mani- 
la l & Co. 62 I. C. 100 : 2 P. L. T. 667. 


LIMITATION ACT (IX OF 1908) -Applicability 

of. 

It is a principle of the Limitation Act that the 
particular article must be applied in preference 
to the general article wherever possible. ( Le - 
Rossi £ no l and Campbell , JJ.) Kunj Lal v. Gui ab 
Kam. 67 1. C. 365 : 55 P. L R. 1922. 

Construe lion — Rules for— Schedule. 

Courts are not at liberty to allow periods of 
suspension not provided for in the Acs. It is 
equally inadmissable under it e Act to say ihat 
time shall not begin to run fr« m 'lie* time limited 
in the article except under some expr ess pnn ision 
ol the Act. Per Abdur Rahim and Seshagnt Aiyar , 
JJ:— It is a well* know n rule lor construing the 
Indian Statute c f L mitati* n that the hist and the 
third colon ii$ ol an aiiiclc should be given i he 
>ame mtatu* g as in other colunms. Per Scshogiri 
A*yat % J. — \Vn<rc both first and third Columns of 
an arf'cle do not apply to a case the residuary 
article must be app ied. Per Srinivasa Iyengar, 
7 — In constuing the articles of the Limitation 
Act undue >tress ought not to he laid on the first 
column ol the article which describes the nature 
of the suits and it Ought to be held that all suits 
of that class must be governed by that article, 
though the starting point fixed in the third 
column cannct he applied to all or cannot be 
applied without working injustice [Wadis. CJ., 
Abdur Rahim % Coutts TrolL* , Scshagin Atyar and 
Srtntt aso Iyengar, JJ.) Mulla ViTTiL Sffti v. 
Kunhi Pathumma. 40 Mad. 1040 : 

22 M L. T. 230 : («917l M. W. N 609 : 

6 L. W. 464 : 43 I. C. 31 : 33 M. L J. 320 IF B.). 

Construction— Common law and statu- 
tory liability. 

A statutoiy liability will be governed by the 
■ame articles of the Limitation Act as a Common 
Law liability if the words of the articles are 
capable of Covering it. [Seshogiri Atyar , J.) 
Rajeshwar MuthURam Lixga Setupathi v. 
Mahalinga Raya 6 L. W. 277 : 

22 M L. T. 140 : ('917) M. W N. 7*0 : 

42 I. C. 602 : 38 M. L. J. 379. 


Applicability of— Pending proceedings. 

The law of limitation i* a branch of the adjec- 
tive law and is apilicable to all proceedings 
which it governed from the date of its enactment 
[Chamtcr. C 7. and Jwala Prasad . 7.) Krishna 
Dayal Gir v. Sakina Bibi. 2c> C. W. N 952 : 
2 P. L. W. 370 : 34 I. C. 27 : 1 P. L. J. 214 

Applicability of —Application to Court 

The Limitation Act does not apply to applica- 
tions to a Court to do what it cannot refuse, nor 
to applications for the exercise of functions, of a 
purelv ministerial character. (Pox, C.J. and Two- 
nicy, J.i Mu la Kasim v. Mula Abdur Rahim. 

9 Bur. L. T. 148 : 35 I. C. 950 : 8 L. B. B. 422 

roDitruction. 

Construction - Strict interpretation. 

Statutes of limitation arc in i heir nature strict 
and inflexible and are not capable of equitable 
construction. [Lhaudhari, J ) DEUTSCH Asiatis- 
che Bank v. Hiralal Burkhan & Sons. 

47 I. C. 122. 

Construction— General and special arts- 


Construction — Benevolent i-letP' elation. 

The Limitation Act operates as a bar to legally 
enforceable claims and it should therefore be 
construed as much as possible in favour of the 
person whose right is sought to be barred. 
( Ay ling and Rafter. JJ ) Sathuia YfnkankA v. 
NaMADHUKI VENKATAKKISANNYYA. 

' - 41 Mid. ltf : 41 I. C. 807 : 

6 L W. 193: 33 M. L. J. 35. 

Construction. 

The sections io the Act govern and control the 
applications of the articles except where the 
language ol a particular article clcarlv preclu- 
des ihe application ot a section. ( Abdur Rahim 
andSundata A»yar. JJ.) DokasawMY SERUMADAN 
v. Nandisami Skli van. 10 M. L. T. 4 18 : 

(1911) 2 M. W. N. 460 : 12 I. C. 69) : 

21 M. L. J. 1041. 

Construction - Strict construction . 

The law ol Lim tahon must be strictly inter- 
preted and appl cd. No right or remedy is to be 
regarded as barred unless it is cltarly sho.vn to 
be shut out by the enactment ( Sianyon , A. J. C.) 
Muklidhar v. MULU. 27 I. C. 935 : il N. I. B. 18- 


cles. 
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LIMITATION ACT (IX OF 1909) — ConBtraction. 

Construction — Strict interpretation. 

The Limitation Act being one m which the 
rights are rendered ineffective if not abrogated, 
must be read strictly, ( Fox. C. J.} Ma Shwk On 
v . Mauno Kywt. 32 I. C. 536 : 9 Bur. I. T. 45. 

Defence. 


Defences — F rand. 


Tnere is no limitation under the Indian Statute 
wh'ch wdl exclude the defence of fraud to an 
action. The Licnicatioo Act dues n »L bar defeats, 
[Sir John Edge ) Sri Krishan Lal v. Kashmir** 
20 C W. N. 937 : (1916) 1 M. W. N. 433 
3 L. W. 528 : 14 A. L. 1. 1236 : 3l I. C. 37 

31 M. L. J. 362 (P. C.) 


• Defence— Fi’st appeal. 

The general rule is that in a first appeal effect 
should be given to a plea of limitation raised for 
the tir-t time at the hearing. (.Situ A and Crump, 
//./ Dhanji Jatram v . Secretary op State. 

45 Bom. 920 : 61 I. C. 347 : 23 Bom. L. R. 279. 

• Defence . 


LIMITATION ACT (IX OF 1908)- Starling point. 

thev cuo succeed in their suit. ( Ayling and Spen- 
cer, JJ.) ATHAN KUTTI V. KUTTANAT iLLOTH 
Narayan Nambudri's wife. 

(1917) M W. N 9 : 5 L. W. 461 : 
37 I. C. 756 : 32 M. L. J. 317. 

— —Defences— Sot subject to. 

So limitation can exist against a defence. 
[Lindsay, J. C. and Stuart , A . /. C.l Meharban 
Singh v . Raghu.vath Singh. 49 L C 115: 

5 0. L. J 768. 


The Act d?es not put a bar to aoy defence in 
anv case except where a suit falls under S. 26 or 
S. 28 of the Act. ( Macleod , C. J. and v Caton , J .) 
Madhav Narayan v. Sxdashiv Keshav. 

45 Bom. 45 : 59 I. C 118 : 22 Bom. L. R. 1092. 


D< fence— Set-off. 

The law of limitation applies to a claim to set- 
off subject to this that a defendant may prosecute 
a set-off if the clai n was not barred at the time 
of the issue of the pi tint. [Rankin. J.) Rajah 
Narendra v. Tarubala. 66 I. C. 209 : 

25 C. W. N. 800.' 


Defence — Question of law.— Second 

appeal. 

A point of limitation can be taken in second 
appeal f or the first time, if there are sufficient 
findings of fact on which it could be argued as a 
question of law. { Walmstcy and Buckland, JJ.) 
Panchanan v. Aporna. 83 L C. 785. 


", Defence -Plea of— When to be entertain- 

ed in app'at. 

VVhere the defendant simply mentions in his 
written statement .hat the Miit is barred, he is 

entitled to argue it upon the allegations made in 

ihe rlii ut. But if it was his object to raise any 
questions of fact m connection with the is:me as 
to limitation, it is obligatory on him to state 
those facts and have an issue raised. Where 
this has not been done, it is n ,t open to raise the 
question lor the first time in second appeal. (Das 
and Adanu , JJ.) Khub Lal Upadhya v. Jugdish 
Prasad Singh. I P. 23 : 3 P. L T. 795 : 

1922 F. 398. 

Object of, 

—-—^Object of— Sot to confer right. 

ihe intention of the law of limitation is not to 
give a right of suit where there is none but to lay 
down a rcsinciion, after certain period, to a 
suit to enforce an existing right. 33 A. 356 Rel. 
(Hooker JC e and Holwwood. JJ.) Kumeda Cha- 
EAN BALA V. ASHUTOSH ChaTTOPADH YA. 

17 c. W. N, 5 : 16 I, C. 742 : 16 C, L. J. 282, 


Object of. 


Defences -No bar of limitation. 


There is no Limitation under the Act to bar de- 
fence of fraud to an action. 31 M L. ] 362 • 34 
•I. C. 37 (P C.) The time limt under the Act ap- 
plies only to actions brought by tbe plff. and not to 
rights set up in defence. (Woodrotfe and Chau- 
dhun. JJ J Dbodhari Pandby v. Dayanand 
P anDEY * 35 I. C. 010. 


Defence — Laches. 

A defence of laches cannot prevail where a 

7w. ?rV r r i° d °' limiUti0Q i* Prescribed 
Jenkins , C. 7. and Woodroffe , 7.) Osmond 
Beeby o. Khituh Chandra. Osmond 

41 Cal. 771 : 26 l C. S84 : 

18 C. W. N. 631. 


Per Venkalasubba Rao.J .- The intention of 
the Law of Limitation is not to give right where 
there is nut one but to interpose a bar altera 
certain period to a suit to enforce an existing 
right l Spencer and Venkatasubba Rao JJ\ 

Aiyapuraju v. Vbeva Venkatakkishnayy'a. 

44 M, L. J.303 : (1923) M. W. N. 195 • 
18 L. W. 85 : 1923 Mad. 462. 


time. 


Object of— Discretion of court to grant 

Subsequent payment is allowed if the court 
has discretion in the matter o( allowing time to 
meet the deficiency of court fees appeal. [Couth 
and Hacpherson , 77.) DEONATH Sahai v 
Radhakant Prasad. 3 P. L t. 142 1 

1922 P. 66 (1). 

Starting point. 


DM.n'iZ'TX, '* 

a nullity, his suit would be barred by limit a Ho ed 
This cannot apply to establish a proLjs Uon ‘ w 
Party has a substantive rifiht^Q^nl^i 4??* 
opponents to discharge a '&* S^belorl 


— — — -Starting point- Unregistered Company 
—Suit for refund of capital. ^ y 

Where a suit for refund of capital against an 
unregistered company which is illegal under S 4 

‘^ C ,, „ CompaQles Act ; was brought 20 years 
after the company was formed, held that it was 
ime-barred as the cause of action was not a con- 
tinuing one, but accrued as soon as the money 
was paid. ( Gokul Prasad and Lindsay ]j\ 
Ram Komar p. Nbm Chand. S 4 I. o.’ 447 J 

W A. i. j. 836*. 

_ . . * {arlt »8 point— Puisne mortgagee paying 
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LIMITATION ACT (IX OF 1908)— Starting point. I LIMI TATION ACT (IX OF 1908). 8. 2. 


A puisne mortgagee discharging the prior 
mortgage acquires a charge on the property on 
the date ol the payment of the prior mortgage 
and his right to reimbursement accrues to him 
on the date on which he pays oft' the amount of ' 
the decree and relieves the mortgagors of the 
obligation which, under the decree, exists on 
them. [Bauer ji and Gokul Prasad , 77.) Bara 
Shib Lal v. MuNNl Lal. 63 I. C 604 : 

3 U. P L. R (A.) 193 : 19 A. L. J. 840. 

Starting point — Amended decree — 

Appeal. 

When an appeal is preferred against an ori- ! 
ginal decree alter amendment but not attacking 
any point in the amendment, the period of limi- 
tation is computed from the date of the original 
decree. ( Rafique and Ryvcs t JJ.) Bohra Gajad- 
har Singh v. Bas\nt Lal. 43 All. 380 : 

19 A. L. J. 152 r 61 I. C. 69 : 

3 U. P. L. R. (All.) 7. 

Starting point — Decree — Execution- 

Period of stay if a deduction. 

The period during which the execution of a 
decree is stayed by order of court can be deduct- 
ed in computing the period of limitation for 
executing a decree. ( Richardson and Ghose . 77 ) 
Charu Chandra Mazumdar v. Fanindra Nara 
yan Choudhurv. 1923 Cal. 310 (2) I 


Foil. ( Wallis , C. J. and Seshagiri Aiyar, 7.) 
Muthuveerapah Chetty v. Adaikappa Chetty 

43 Mad. 845 : 12 L. W. 240 : 
(1920/ M. W. N 605 : 69 I. C. 472 : 

39 M. L. J. 312. 

Smarting point— Declarator y suit—Ap m 

plication for review, whether it gives fresh stall- 
ing point for limitation. 

Held , that the question whether an application 
for review gives a fresh starting point of limita- 
tion for a declaratory suit depends upon whether 
the application re-opened the question already 
decided : — Held, further that a review ol judg- 
ment is not an ordinary process and does not of 
necessity re open questions already decided be- 
tween the parties. The n alter in issue is only 
re opened when the application for review is 
accepted unlike a petition in appeal. [Dalai, 
A. 7. C.) Bhagwan Baksh Singh v. Manraji 
Kuar. 24 0. C. 280 : 66 I. C. 205 : 8 0. L. J. 3. 

Starting Point — Arbitration proceedings , 

if suspends 

The pendency of an arbitration before • n arbi- 
trator does not oust the jurisdiction of a Civil 
Court and the tact ot the reference to arbitration 
does not suspend the operation ot limitation. 
( Das and Ross . JJ.) Abdul Rahim v. Barika. 

2 Pat. L. T. 666 : 61 I. C. 807 : 6 P. L. J. 273. 


Starting point— Decree incapable of exe- 
cution— Time, when begins to run. 

Until a decree is capable of execution, limita- 
tion does not begin. Where the costs though 
taxed were not entered in the decree, an applica- 
tion praying that they be included is not one for 
amendment of decree but for supplying the defect, 
and in any case limitation begins only from the 
date the costs are included. [Greaves and B B. 
Ghosh, 77.) Rajakoti Kumer Mukerji v. Tin 
Cowri Chakraburti. 1922 Cal. 136. 

— Starting point —Amendment of plaint— 

Limitation. 

Where a plaiot h amended, it relates back to 
the date of the presentation of the plaint and 
limitation is not counted from the date of the 
amendment but from the date of t »e presenta- 
tion of the plaint. [Chalterjea and Panton , JJ.) 
Nripendranath v. Hemanta Kumar. 

63 I. C. 701 

Starting point — Debtor and creditor 

same. 

’ When the hand that receives and the hand that 
pays is the same no suit will lie for pavroent. 
When there is no one competent to sue there can 
be no cause of action and consequently limitation 
cannot run, because there is no one against whom 
it can run. ( Phillips and Devadoss , 77.) Srimath 
Devasikhamony Nataraja Desikar v. Govinda 
RAO. 44 M L. J. 318 : 46 M. 579 : 17 L. W. 344 : 
32 M. L. T. (H 0.) 174 : (1923) M. W. N. 262 : 

1923 Mad 461. 

Starling point— Fresh cause of action, s 

Where a debtor annulled the satisfaction of 
his debt on the ground of coercion and obtained 
a decree, the creditor gets a fresh cause of action 
and time begins to run from the date of the 
a nnulment. 9 Cal. 255 (P. C.) ; 12 M. I. A. 244, 


Starting point— A ppeal —Execution ap- 
plication— Second application in amendment of 
first — Disposal on diffetent dates . 

Where subsequent to an application in ixecu- 
lion, a second one also is made in amendu ent of 
the first, and both the *p pbcations arc disposed 
of on two different dates, held, that limitat on for 
appeal against both, commences from the laicr 
date. [Fawcett and Raymond. A. J. Cs.) Choit- 
ram v. Lalbux. 63 I. C. 310 : 15 8. L. R. 47. 


Ss. 2 and 14— 'Defendant' — Joint Hindu 

family — Status of other members— Suit against 
manager — Subsequent suit impleading subsequent- 


y born son. 

S. 2 of the Lim. Act assumes that every person 
who acquires an interest by devolution or other- 
wise in the subject-matier of a litigation previ- 
ously vested in others, which renders him liable 
to be impleaded as a defendant derives his liabi- 
lity to be sued from or through somebody. In the 
case of a new born son in a Mitakshara family the 
person or persons through whom he derives this 
liability must be the other members of the lamily 
in whom the property which the son acquires by 
birth was previously vested. Where a previous 
suit was brought against the managing member 
of a joint Hindu family and that suit was dismiss- 
ed on the ground of want or jurisdiction in the 
Court in which it was brought, the time taken in 
the conduct of the suit can be deducted under 
S 14 of the Lim. Act even though the subsequent 
suit is brought against the original defendant and 
members of the joint family bom subsequent to 
the previous suit. ( Miller , C. /. and Bucknill % 7 .) 
Hari Prasad Sinha v. Sourendra Mohan 

3 Pat. L. T. 709 : 1922 P 450. 


S. 2 (4)-* Defendant 1 — Tacking on of 

possession — Independent trespassers Ltmtlotion 
Act (XV of 1877). S. 3. 
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LIMITATION ACT (IX OF 1908). 8. 2. 


LIMITATION ACT (IX OF 1908). 8. 3— Defences. 


Where the Govt, after taking possession of re- 
formed lands has released them to persons claim- 
ing to be entitled thereto as their own. those 
persons do not derive their liability to be sued 
from or through the Govt, and cannot tack on. 
the possession of the Govt, to their own. ( Lord 
Sumner.) Basanta Komar Roy v. Secretary 
or State 44 Cal. 858 *. 1 P L. W. 693 : 

21 C. W. N. 642 • 15 A L. J. 398 : 

25 C. I. J. 487 : 19 Bom. L. B. 480 : 

(1917) M. W. N. 482 :6 I. W. 117 : 

22 M. L. T. 310 :44 I. A 104 : 

40 I. C. 337 : 32 M. L. J. 605 (P. C.l. 

Si. 2 15) and 26— Ea sc ment rights — /«- 

determinate and fluctuating body if can acquire. 

Under Ss. 2 i5) and 26, 20 )ea*s uninterrupted 
enjoymeot confers the absolute right on a deter- 
minate person and not an indeterminate and 
fluctuating body like the Sontals and Ghat urals. 
[Muilick and Juala Prasad , JJ. j Maharaj 
Bahadur Singh v. Gaudufi Singh. 

2 P. L. J. 323 : 39 I. C. 868 : 2 P. L. W. 282. 

S. 2 (7) and 5 —Good faith — Sufficient 
cause— Wanton negligence of legal adviser. 

‘Good faith’ implies what was done with due 
care and attention ; wanton neghgence on the 
part ot a legal adviser is not a sufficient ground 
for extending tbe period of limitation under S. 5 
of the Act. 41 M. 412 (P. C ) Ref. to. [Roc and 
Coutts % JJ.) Jodhan Pershad Singh V. Nankhu 
Pershad Singh. 3P.LJ 484 : 46 I. C. 509 : 

6 P. L. W. 136. 

~ ^ (7) and 14 — Good faith— General 

Clauses Act \X of 1897), 8. 3 |20>— C. P. C. (Act V 
of 1908). S. 80. 

Where a suit for damages was brought by a 
person against a public officer and it was dis- 
missed for want of notice to tbe officer and the 
plff. brought another suit after giving the requir- 
ed notice and claimed to exclude .rom the period 
of limitation the time taken by the hist suit it was 
held that notice was imperative under S. 80 cf the 
C. P. Code and that the plff. could not be taken to 
?! a I e .- acted . ,n S°°d faith within the meaning of 
b. 2(7) of the Limitation Act or S. 3 (20) of the 
General Clauses Act. ( Pawcttt , A.J.C.) Man- 
ghaxmal v. Fernandez. 13 I. C. 260 : 

5 8. L. B. 181 


Cn** - 8 ' ? i 8 Plaintiff a purchaser ft 
Government— A Jicrse possession against latte 
tenures against former. 

te ' ,,,res * r V6a ins » Pontiff adverse poss 
‘ S . ag ?} nst Government. (IVaWey £ 

D ir“ 

28 C. W. N. 68 : 1924 Cal. 3 
lit[e 8 ‘ 8 W — < Cause of action— Transfer 

SV iff-« w"T £ cI)°36Fo1, by 


, , B ; 2 W »»<1 Art- 144—* Plaintiff i 

13 “ in - 


An ejectmcDt suit against the purchaser of the 
right, title and interest of a tenant in homestead 
land under a Ghatwal. falls under Art. 144 of the 
L’m. Act. Time ruisfrcm tbe date when the 
possession of the deft, became adverse to the plff. 
A Ghatual does no f claim through his father and 
the word “plff/* in S. 2 of the Limitation Act 
does not invlude a Ghatwal * Mcokerjcc and 
Beachcroft . JJ.) PfosaNNa Kumar MOOKERJEE 
v. Sri Kanta Ray. 

17 C W. N. 137 :16 I C. 365. 
40 CaL 173 : 16 C. L. J. 202. 

[Also 37 M. 38 and 15 0. W. N. 572 ; 

8. 3. 

Conrcrnctioo. 

Defences. 

Duty of fourt. 

Exemption from Limitation. 

Local Law. 

Onui. 

Plea of Limitation. 

Waiver. 

Miscellaneous. 


Conetruction. 

~ 8. 3— Construction— Mandatory. 

A suit or an application shall be dis- 
missed though limitation has not been set up. 
The section is mandatory. [Mocker jet and Cum - 
ing.JJ.) Asutosm Goswami v. Upendra Pposad. 
24 C. L. J. 467 * 38 I. C. 17 : 21 C. W. N. 664, 

8. 3 — Construction — C. P. Code . S. 151, it 

affects. 

C. P. Code, S. 151. docs not override S. 3 of the 
Limitation Act. (C7ievi>,/.) Lal Devi v . Amar 
Nath. 57 I. C. 16 : 2 U. P. L B. (L.) 128. 

8* 8 — Art. 164— Construction— Ex parte 
decree— Application to set aside— Limitation. 

Art. 161 applies to an application to set aside 
an ex parte decree made after that Act came into 
force, ihe decree being passed before tbe Act 
came ioio force. S 3 c eariy lays a rule to that 
effect. [Johnstone. J.) Zaibul Njssa v. Ghulam 
F atima - 70 ?. L. B. 1911 : 

10 I. C. 823 : 265 P. W. R. 1911. 


“8. 3— Construction— Question of limita- 
tion — If question of jurisdiction. 

S. 3 of the Act does not say that the suits or 
applications filed after the period of limitation 
shall not be entertained but what it says is that 
such suits or applications shall be dismissed. A 
question of limitation is therefore not a question 
of jurisdiction. ( Chapman and Roe. JJ.) Bhaiga 
Pa rida v. Gannath Khandai. 46 I. C. 669. 


o. 3— Construction. 


The provisions ot S. 3 arc mandatory where 
the bar appears on the face of the plaint, which 
does not involve questions of fact, 28 B 44R 

1 F - Rel. (Maung Kin. J.) KALIYAPARAMA 
Padayachi v. C. V. A. R. Chetty. 

9 L B. R 71: 39 l. C. 164 ; 11 Bar. 1. T. 73. 


TTTk * ^~9 efences ~ A PP‘‘cability to. 

A further advance was made by an usufruc- 
tuary mortgagee on the security of the same 
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LIMITATION AOT (IX OF 1908), S 3 -Defences. 

properly on condition thxt the second simple 
mortgage was to be paid off before redemption of 
usu'rnct aary mortgage, held , since the su.t * n the 
simple mortgage was barred, the plff. redeem 
the usufructuary mortgage without paving off ihe 
simple mortgage. 3 7 A. 634, Foil [Raftque and 
PlggOlt.JJ.) ACHHA1BAR SlNGH V. RaDHI. 

40 I. c. 404. 

S 3— Defences— Applicability to. 

Sch. 1 provides limitation within which suit 
must be brought and neitner it nor S. 28 applies 
to defences. ( Shah Dm and Clicvis,JJ.) Gokal- 
CHAND v. Niadar Mal. I P. R. 1916 : 

32 1. C. 485 : 206 P W R. 191). 

S 3 —Defences — Applicability to. 

A defence can be all >weJ though a suit to 
enforce the claim is time-barred. 20 C. W N. 
957 (F.C.) Full. (S adastva Aiyar and Napier , 
JJ.) Set HU ram a Sahib v. Chotta K*ja Sahib. 

40 I. C 820 : il917)M. W. N. 3e7. 

S. 3 and Art. 44— Defences— A pplicabiliiy 

to. 

A person, whose right ta set aside an aliena- 
tion is barred under Art. 44, cannot avoid it as 
deft, by attacking it in a suit fur possession 
brought by the alienee. (Sadasiva Aiyar and 
Spencer , //.) Kandaswami Naicken v. Iru- 
SAPPA NaiCKBN. 41 Mad. 102 : 

40 I. C. 664 : 33 M. L. J. 309. 

S. 3— Defences— Applicability to. 

Unless the mortgagee is compelled to bring a 
suit for money within S. 3 he is entitled to set up 
every cUim in defence to a suit for redemption 
that he has in law to support the debt which still 
remains due, although his right to sue under the 
bond be barred. (Ayltng and Napier . JJ.) 
NathamUNi Pillaiv. Vkngammal. 

40 I. C. 358 : 5 L. W. 59 3. 

Duty of Court. 

S. 3— Duty of Court. 

The question of limitation can bv law be raised 
at any stage of t tic proceedings and it is always a 
Court’s duty, whether it is raided or not, to see 
whether the claim is excluded by limita- 
tion. [Mullick and Jwala Prasad , JJ.) AnaGRa- 
hit Ham v. Sitaram Das. 40 I. C. 661. 

Exemption from Limitation. 

S. 3, Arts. 142 and 144— Exemption from 

limitation — Disqualified proprietor — Bengal 
Court of Wards Act . S. 6 (a). 

For purposes of limitation possession of the 
Court of Wards is possession of the ward. A 
disqualified proprietor under S. 6 (2) of the 
Bengal Coart of Wards Act d »os not suffer under 
such a legal disability as to get an extended 
period of limitation under the Limitation Act. 
Consequently for a suit by him to set aside a sale 
of his property by the Court of Wards and to 
recover possession, time runs from the date when 
possession is givco to the purchaser in d not from 
the date when the Court of Wards gives up 


; LIMITATION ACT (IX OF 1908), S. 3-Plea of 
Limitation. 

possession of the ward’s property. (Sir Lawrence 
Jenkins .) Rani Kuar Mansingh Mandhata v. 
Xawab Bahadur oi MUkshidabid. 46 cal. 694 : 

36 M L. J. 210 : 17 A. L J. 902 : 
23 C W. N. 531 : 29 C L J. 355 : 
25 M. L. T. 341 • 21 Bom L. R. 611 : 
1 U. P. L. R. (P. C.l 16 : 60 I. C. 202 : 

(1919) M. W. N. 318 (P. C.) 

S. 3— Exemption from limitation— Court 

of Wards. 

Under Ihe Limitation Act no other disquali- 
fication than those oi minority, insanity or idiocy 
can be admitted to save lunita'ion. In spite of 
S. 33 of the Bengal Court of Wards Act oi 1879, 
tnc right of suit is in the disqualified proprietor 
and no exemption can be made in his favour for 
| the pe'iod of management by the Court of Wards. 
* Fir tcher and Teunon. JJ.) KuakmaNi Singh a r. 

1 Wasip Ali. 28 I. C. 818 : 19 C. W. N 1193. 


Si*. 3 and 6 —Exemption from limitation , 

grounds of. 

Liinitat on being the results of statute law no 
exemption from it can be recognised apart from 
what the statute itself provides. (Benson and 
Sundara Aiyar % JJ.) Rebala Ramana Rbddi v. 
Rebala Ba hu Reddi. 37 Mid. 186 : 

13 M. L. T. 79. (1913) M. W. N. 114 : 

18 I. C. 686 : 24 M. L. J. 96- 

Local Law. 

S. 3 — Local law — Execution of decree 

parsed by Baroda Court — Transfer to British 
Court. 

In 19l3, an application to execute the decree 
of 1909 was mads in Baroda. It was within 
time according to the law of Baroda In 1915, 
Die decree was transferred lor execution 10 a 
British Court in Ahmedabad. Held, that the 
application was barred by time, because suits 
and applications arc governed by the local law 
of the country in which the suit or the application 
is brought. 15 B. 28, Uist. 12 Bom. L.R. 844. Fell. 
I Batchelor and Shah. JJ.) NaBIBHAI v. Payal- 
B*l AL 40 Bom. 504: 36 I. C. 369 : 

18 Bom. L. B. 481. 

Onm. 

-8. 3— Onus. 

The plff. must prove from his own allegation 
that his suit is not barred by limitation. He can- 
not rely on deft.’s allegations. ( Johnstone and 
Clievis , JJ.) Maksa Ram v. Behari. 

6 P. R. 1912 : 218 P. L. R. 1911 : 

12 I.C. 453 : 204 P. W. R. 1911. 

Plea of Limitation. 

8. 3 —Plea of limitation— Raised for the 

first fit ic on appeal— When given effect to. 

In order that an appellate court may give 
effect to a plea of limitation raised before it for 
the first time, it is necessary that all the facts 
should have been elicited and must be apparent 
from the record. ( Newbould , J.) Hem Chandra 
Roy Chowdhuky v. Srimati Biraja Sundari 
Chowdhurasi. I 023 CaI - 

S. 3 —Plea of limitation — Cannot be 

taken for first time in appeal. , 
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LIMITATION ACT (IX OF 1908), S. 8— Plea of 
limitation 

A question of limitation cannot be raised /or 
the first time in appeal, ft must be raised by 
the de/t. in his pleading according to Civil Pro- 
cedure Code, 0.8, R 2. [Aiutoih Mookcrji , 
A CJ. and Fletcher , /,) Bhushan Chandra Pal 
V. Nakendra Nath Koer. 60 I. C. 280 : 

82 C. L. J. 236. 

k 

3. 3 — Plea of limitation — Appi if. 

The Court can lake on a secoid appeal notice 
of !he question of limitation although it has not 
been taken up in (he Courts below (Chilly amt 
Walmslcy , J! ) Narasingha Bava Gosnvami v. 
Pkothodman TtWARl 46 Cal. 4i5 : 

47 I C 25 : 22 C. W. N. 994. 


S. 3 — Pica of limitation — Duly of Court 


barred. 

Under S 3, it is obligatory upon the Court to 
dismiss a time-barred application although limita- 
tion is notsetasadefenc-. (34 C. 9>1 ; 1C W. N. 
67 ; 20 A 78 ; 39 C. 473 Ref.i ( Mookerjee and 
Roe. JJ.\ Tara Savkar Guose p. Nasaroddi. 

22 C. L. J 589 : £9 I. C. 476 : 19 C. W. N. 970. 


3 — Plea of limitation — Effect of not 


raising 

Where question of limi'atioo is not merely a 
question of law aod is not raised by the deft, the 
Court ought not to dismiss the suit on the ground 
of limilation. ( Fletcher and Chatleriee , Jj ) Kali 
Das Biunga v. Giribah Dasi. 23 I.c. 860. 

8. 3 — Plea of limitation-Appellate Court 

not bound to reinvestigate unless pressed. 

A suit was dismissed on the merits, it being 
held by the Court that it was not barred bv limi- 
titioo. -The question of limitation was not rc- 
investigateo on appeal as the deft, did not argue 
it. Held, that the Appellate Court was not called 
upon to determine the question of limitation, and 
was concerned o«lv w,tb the question on the 
merits. \Mooker/ce and Beaclicroft, JJ ) Lahar 
Singh v. Johun Munda. 16 I.C 41s 

~ Courl B ‘ 3 ~ PUa °t limitation — Appellate 

The abandonment of a point of limitation in a 

of a V 1 not rC,ievc an Appellate Court 
° ‘ h , d i ty ? f .- ak,ng no,icc o| thc statute. But the 
plea of limitation in order to be effective must be 

properly put before the Court. (Leslie Jones J \ 

Hukau Singh p. Shahab Din. ’ J ) 

44 I. C. 860 : 14 P. W. E. 1918. 


LIMITATION ACT (IX OF 1908), 8.3-P!eaof 
limitation. 

S. 3 —Pica of limitation — Appellate 

Court — Duly of 

S. 3 of the Limitation Act does not lay upon 
an Appellate Court the duty of dismissing suits 
lil id out of time in ttic original Court. u» less its 
attention is drawn to it. 22 C L. J. 589, Disi ; 32 
I. C. 785, Full. [Phillips, ) ) British India steam 
Navigation* Company, Ltd. v Hussain Rahim 
Shett. 42 1. C 536. 

S. 3 — Plea of limitation — Point taken 

tn — Second appeal. 

A pica oi limitation cannot be taken for the 
firat time in appeal, unless the point can be de- 
termined on pleadings and no evidence is neces- 
sary. A plea that tnc suit was barred ui der S. 7 
as thc plti.’s elder brother could give a ducuarge 
was not allowed to be taken io second appeal as 
the point could not be determined without evi- 
dence as to w hi thcr he was a manager and did 
not collude w,th the dell. {Ayiing ana lyabjiJJ.) 
POWEKUAIA GolNDAN V. KAMA GOUNDAN. 

28 I. U. 378 : 28 M. L. J. 115. 


S. 3 Pica of limitation — Non-raising of 

effect. 

A question of limilation aiisiog upon the facta 
bclore a Ci>urt must be heard and determined 
though it is not directly raided in the pleading or 
m the appeal. S 3 is not controlled by any rule of 
Pleadings, e. g. % O. 41, R. 2, C. P. Code, Where 
the claim decreed is lound to be barred by limi- 
tation m appeal the Appclla:t Court is not only 
competent, under O 41, R. 33, C. P. Code, but 
must under S 3 dismiss the suit. (S Xanyon. A. J % 
C.) Gakbshadas v. Musammat Nimbi. 

17 I. C 638 : 8 N L. R. 174. 

~ S. 3 —Plea of limitation— Appeal— Court 
when bound to enquire . 

Where a plea oi limilation was not taken in 
eiiher of tho courts below and the determination 
of tbe question involves a lresh inveligauoo of 

. 1/0 co “ ld not be entertained on appeal. 
(MulUck and Jxcala Prasad, JJ.) Bhadai Sahu 
V. Manowar All 4 Pat . L j 646 . 

82 I. C. 125 : 1920 Fat 01 


taken B,3 ~ PUa °t limitation— When to 6: 

k. 1 P,C ? ° f l i T it f tion in ,he original court must 
be heard and decided if if is taken before isTue, 
are raiacd ; and afler the issues are fixed the 
Court can retuse to entertain the plea but when 

nnM«fcp ea, M t i! er f 0eson appeal and the plea is 
not taken either in the original court or in (he 

° f a PPea> but is raised in the course of 
arguments the appellate court would be justified 

34 C 94I Dg 25 8 B - 535 * « Till* 

84 P. B. 1911 ; 13 I. 0. 792 : 855 i W.B 1911 
C D— VOL. Ill 118 


S. 3 Plea of limitation — Raising of. 

The question of limitation can be taken at any 
time in the course of proceedings, ifl,* and Jwata 
Prasod, JJ.I bHEOBUX Singh O. DAYA' Singh. 

1 Pat. L J 281 : 36 I. C. 960 : 2 Pat. L. W. 374. 

- — S. 3 — Plea of limitation— When lo be 
raised , 

A plea of limitation can be raised at any stage 
of execution proceedings if facts ate patent on 
the face ot the recotd. (Roe, J ) Gunira Koer * 
Lakhan Kobr. 36 L c 


* , s ‘-?~ Plea °f limilation— Hig Court* $ 

power to take up. 1 s 

Where a question of limitation is raised by the 
written statement but no issue was framed thuro- 
on nor raised m the first appeal. Held. th a i the 
High Court can lake the matter irto consider- 
ation and dismiss the suit if it is barred 1 
ders, J. C.) Nqa Tok v. Noa E Gya " 1 “ 

80 I. C. 360 i (1013) 1 U. B.B. 164. 
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LIMITATION ACT (IX OF 1908), S. 3- Waiver. 

Waiver. 

S 3— Waiver— Effect. 

Where the plea of limitatiou is waived though 
the suit is tune-barred, tbe decree following is a 
consent decree and thus not appealable. ( Lord 
Buckmastcr.) Ramchandra DeoGaRU v. Chai- 
TANA Sam 18 A L. J. 625 : ( 19201 M. W. N. 366 : 

28 M. L. T. 97 : 24 C. W. N. 1055 : 
66 I. C. 539 (P. C.) : 2 U. P. L. B. (P. C.) 122 r 
12 L. W. 260 : 39 M. L. J. 68. 

S. 3 — Waiver — Contract against limita- 
tion-invalid. 

Parties are not at liberty to contract themselves 
out of the law of limitation and the Quilibet pro- 
tesi renuncare jurefose introducto is lestrict- 
ed t > legal provisions intended for the benefit of 
individuals and does not apply to rules of law bas- 
ed, as are statutes of limitation, on public policy 
and general considerations. (Camduff and Bea- 
chcrofl . JJ .) Kshetra Mohan Chatterjbe v. 
Mohunchandra Das. 18 I. C. 595 : 

17 C. W. N. 618. 

S. 3— Waiver — Willingness to pay barred 

instalments in previous suit 
Where in previous suit lur the n covery of unpaid 
instalments the deft, was willing to pay barred in- 
stalments, he is not estopped Iroin pleading limi- 
tation in ropect of the :>ame in a subsequent suit. 
{White. C. J. and Oldfield , J.) SlTARAMA Chetty 
v. Cotta Krishnaswami Chetty. 24 1. c. 607. 

S. 3— Waiver— Agreement to postpone 

suit — Invalidity of. 

There is no estoppel against a statute. Parties 
cannoi waive or contract themselves out of the 
Law of Limitation. An agreement by a person 
not to take advantage of a cause of action would 
not extend the period unless it amounts to an ack- 
nowledgment. ( While . C. J. <* n d Oldfield. J.) 
Sitak a »ia Chetty v. Cotta Krishnaswami 
Chetty. 38 Mad 374 : (1913) M. W. N. 676 : 

21 I. C. 24 : 25 M. L. J. 264. 

S. 3— Waiver. 

A waiver of the question of limitation is not 
permissible. (Kanhaiya Lai. J . C ) SAMUEL 
Burge v. The Improvement Trust. Lucknow. 

26 0. C. 324 : 9 0. & A. L. B. 925 : 

1924 Oodb 127. 


LIMITATION ACT (IX OF 1908), 8. 4. 

S. 3— Inherent powers when can be used 

— Scope of. 

Inherent powers of Courts are not to be used 
in order to relieve a party from the consequences 
of his own mistakes or to enable him to evade 
the law of limitation. ( Oldfield and Vcnkatasubta 
Rao.JJ .) Ganapathi Mudaliar v. N. Krishna- 
macham. 43 M. L. J. 184 : 16 L. W. 178 : 

1922 M W. N. 514 : 31 M L. T. 135: 

1922 M 417 (2). 

S 3 — Appeals from Revenue Courts. 

The Act applies to appeals from Revenue Court 
to the Dt Judge, i Kanhaiya Lot. A. J. C.) Binda 
Parshad v. Ram Bhajan. 25 I. C. 703 : 

17 0. C. 254. 

S. 3— Reference to Judge. 

The Act does not apply to references to a Judge 
on an order by a Deputy Rcgistiar ol the Chief 
Court of Lower Burma, such relerence neither 
being an appeal nor one ol the applications set 
out in the third division of the schedule of the 
Act, (YoungJ.) K. Hill v. M. M. Greenberg. 

38 I. C 563 : 9 Bor. L. T. 226. 

S. 4 —Auction sale— Setting aside on de- 
posit — Vacation Amt— Effect of deposit after re- 
opening 

The statutory period for setting aside an auction 
sale by depositing the amount in court expired 
during the vacation and the application tegether 
with a tender ol the amount clue was presented, 
on the re opening day. As tbe judge could not 
sign tbe tender that day, the money could be 
deposited only tbe next day. Held, the applica- 
tion and tender were both in time as the delay 
was not due to anv fault of the judgment debt r. 
(Kanhaiya Lai . J) DuRGa Prasad V, BaBU 
Lal L. B. 3 A 358 : 20 A. L J. 643 ; 

4 U. P. L. B. (A) 1 1 7 : 1922 All. 195. 

S. 4 —Decree directing payment within a 

certain time— Court closed on the day— Payment 
next day is valid. 

Where ihe deciee directs payment within a cer- 
tain time but on the last day of that period the 
Court is closed, payment on the first day the 
Court re-opens »s a good payment (Piggott and 
Walsh. JJ.) Reoti Ram v. Sitaram. 

60 I. C. 894 : 19 A. L. J.49. 


S. 3 - Waiver — Extension of time . 

The period of limitation cannot be extended 
by express agreement between the panies nor 
can it be extended by an agreement which can be 
implied from circumstances such as those of the 
present case. It is the duty of the Court to give 
effect to a bar bv limitation though tbe parties 
waive the plea. [Chamier , C. and Chapman. 
J.\ Midnapur Zemindary Co.. Ltd. v. The Dy. 
Commissioner of Manbhum. 44 1 C. 670: 

3 Par. L. J. 132. 

Miscellaneous. 

S. 3 — Appellate Court— Power of. to take 

cognizance of. . , . 

An appellate Court can take cognizance of the 

question of limitation for the first time when no 
further evidence is required for deciding it. 
(Chtvis and Shadi Lal . JJ.) Gulab MaL if. 
Shulavval. 25 I. C. 354 : 259 P. L. B. 1914. 


S. 4 — Applicability — Conditions in 

decree— Pre emption decree — Expiry of time. 

S. 4 of the Limitation Act applies to those cases 
woere a definite period of limitation is given in 
the section. It is not applicable to conditions in 
the decree, A decree in a pre emption case in its 
very terms becomes a decree in favour of the 
deft, vendee when the conditions imposed on the 
plff have not been complied with. No Court has 
power to alter the terms of the decree, when 
has became final so as to extend the time allowed 
lor payment. (Richards. C. and Tudball. J- )* 
HlRDEY NaRAIN v. A LAM SlKGH. 41 All. 47: 

48 1. C. 363 : 16 A. L. J 892. 

Ss. 4 and 14- Wr eng Court-Presenta- 
tion in, on re-opening day- Exclusion of holiday. 

The last day of limitation lor a suit on a pro- 
missory note was a Sunday iherelore tbe smt was 
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LIMITATION ACT (IX OF 1908), S. 4. 


filed the next day in a court having no jurisdic- 
tion and having been returned by that court to be 
presented to the proper court; it was done so but 
was dismissed as barred by limitation. Held, that 
though the period during which suit was pend- 
ing be allowed the suit was barred by time as the 
plffs. were not entitled to exclusion of the extra 
day. [Richards, C. /.. and Raftque , /.) Makund 
Ram v. Ramraj. 35 I.C 292 : 14 A. L. J. 810 


8. 4 — Summary suits — Bombay High 

Court— Original Side if closed during Summer 
vacation. 

The Original Side of the Bombay High Court 
is not closed within the meaning of S. 14 Lim Act 
in order to dispose of summary suits on Nego- 
tiable lostruments. For other purposes it is a ques- 
tion of fact whether for any particulars the Courts 
is closed or not. [Mar ten % J.) The Tata Indus- 
trial Bank v. Abdul Husen Hakimji. 

25 Bom. L. R 1296: 1924 Bom. 144 


— S. 4— Assignment of debt— After limi- 

tation but in Court vacation — Suit filed on re • 
opening— Maintainabi lity. 

When tbc period prescribed for a suit to re- 
cover a debt expires during the court vaca*»'on 
and before re-opening the debt is assigned, the 
suit brought by the assignee on the re-opening 
day is within time, ( Beaman , J.) Vispam v 

Taba si. 19 I. C. 820. 15 Bom. L. IL 348. 

s - 4 — Applicability— Period of grace un- 
der S. 31 (1). Ti~c, how reckoned— Sundays. 

S. 4 is not applicable to the period of grace al- 
lowed by S. 31 (1) consequently when the last day 
of the two years fell on a Sunday the suit institut- 
ed on Monday, i c. the next day was held as time 
barred. When an act providing a given number 
of days for doing a particular act says nothing 
abjut Sunday, the days are to be reckoned as 
consecutive days including Suoday. Where, there 
fore the last day falls on a Sunday, to do the act 
on Monday would be too late. {Scott, C. J. and 
Batchelor, J.) Sheodas v. Narain Asaji. 

36 Bom. 206 : 12 I. C. 811 : IS Bom. L B. 1153. 


— — - -3. 1- Applicability— Suits under S. 77 o 
the Registration Act. 

. o*!°U£ e Lirai,ali0 " Act > 1887 (corresponding 

c « 4 f°L thc „ Ac * of 19081 ap P lies 10 sui ‘s “"dci 

S. 77 of the Registration Act. If the last day fo 
br **«« a under S. 77. Registrailon Act was 
a holiday and the suit is brought on the ncx 
working day ihe suit was not barred. The 3( 
days must be counted from the date when th< 
con }“ nn * a <ed to the p|£f. Wood raff 

RmSav • J1) MA r„ ABAR MOLLA » *■ SHASH 

B HUSH AN. IB I. c 33 . 16 c w N 20 

«-T <m' t<*'d »„ t r. 

Obiter The principle laid down in S. 4 of th< 
Lim. Act, and in S, 10 of the General Clauses Ac 
(X of 1897) and in S 8 of the Punjab Genera 
Clauses Act (I of 18981 is not applicable to the 
period of limitation prescribed by a pre-emptior 
decree for the payment of money. tCheoit 
Broadway and Wilbtrforcc, JJ.) Himmom t» Fai 

3 a- 87X.C.778: 3Uh.L.J.810(F i 


Sa, 4 and 6 — Application io set aside 

dismissal for default — Court working with 
special permission of the High Court — Applica- 
tion presented on the next day — Go>d ground for 
excusing delay. 

The last day for citing an application to set 
aside an order of dismissal for default expired oo 
a holiday, but the Court worked on that day with 
the special permission of the High Court. The 
applicant presented his petition on the next day 
Held that the delay could be excused under S, 6 
of the Limitation Act. ( Oldfield , J.) KaLIYANA 
SUNDARAPPA AlYAR V. ChINNASWAMI SBRVAI. 

(1923) M W. N. 211 : 17 L. W. 413 : 

1923 Had. 489. 


Si. 4 and 14 — Scope of — Stiff filed in 

wrong Court — Deduction of holiday — Pcrmts- 
st bih ty of. 

A Suit was filed on 10-9-1918 the day next to 
the last day allowed, as the last day happened to 
be a holiday. The plaint however was presented 
in a wrong court and was returned on 23-1 1920 
for presentation to the proper court. The plaint 
was represented on 26-1-1920 a« the two previous 
days were holidays On an objection raised by 
the defendant that the suit was barred. Held that 
the holiday prior to 10 9-1918 could not be ex- 
cluded under S. 4 of the Lim Act as the suit was 
filed in a wrong court. S. 4 applies only if the 
holiday follows the period that can be excluded 
under S. 14 but not if it precedes such period. 45 
B. 443 dissented 8 L. W. 256 : 36 M. 131 : 44 M. 
817 foil, [Oldfield and Venkatasubba Rao,JJ.) 
Govindasami Padayachi v. Sami Padyachi. 

43 M. L. J. 579 : 31 M. L. T. 258 (H. C.) : 

16 L. W. 911 ; 1923 M W. N. 42 : 

1923 M. 114 (2). 


5*. 4 to 25 — Scofe of — Application under 

C. P . Code. 

Per Ramcsam , J. —(Spencer, J contra) Ss. 4 to 
25 ol the Limitation Act are not confined in their 
application to periods prescribed in the Limita- 
tion Act but extend also to periods prescribed by 
other general Acts such as the Civil Procedure 
Code 1 C. 226 ; 18 C. 631 loll. 40 A. 198 * 42 A. 
118 Ref. [Spencer and Ratnesam , JJ.) Minor 
Subbarayan v. Minor Nataramn. 

43 M L. J. 168 : 44 Mad.785 : 

31 M. L. T. 140 (H. C.) : 16 L. W. 68 : 

(1982) M. W. N. 434 : 1922 Mad. 268. 


on 


**• — iime % expiry of during Court $ 

vacation — Institution of suit in wrong Court on 
re-opening day— Representation after return in 
the proper Court — Exclusion of period. 

Where limitation lor a suit expired during the 
Court's vacation and the plaint was presented in 
a wrong Court on the re-opening day and after 
its return , was presented to the proper Court the 
□ext day. held that the suit was barred as section 
4 cannot be taken advantage ol because under 
that section account could not be laken of the 
closmg and the reopening of any other Court 
than that in which the suit was rightly dismissed 
and as S. 14 cannot .evive a claim which became 
ime barred by the plaintiS's failure to institute 

♦Sew" '|£P rop « Court otl the re-opening of 
the Court, When a Court is invested with both' 
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original and small cause jurisdictions a suit insti- 
tuted on the small cause side cannot, lor the 
purpose of S. 4 of the Act, be regarded as a suit 
iosiiiu ed in the Court having jurisdiction to hear 
original suit-. (S penccr and Ramcsam, JJ.) U.M- 
MATHU v. Pathumma. 44 Mad. 817 : 

13 L. W. 631 : 63 I. C. 924 : 

1921 M. W. N. 442 : 41 M. L. J. 84. j 


Ss 4 and 14— Wrong Court — Presenta- 
tion in % on re-opening day— Subsequent presenta- 
tion tn proper court — Deduction of time . 

Plff. in-tituted a suii on the diy after the last ! 
day of filing (the li>t dav being a holiday) in a 
court Within whose jurisdiction ore only of the 
deits. redded The court declined to grant leave j 
under S. ^.0 (/•) of the C. P Lode and returned the 
plaint for presentation to the proper court which 
was subsequently done. Held , that the plaint rot 
having been presented to a proper court on the 
day alter the last day of liin laiion the suit was 
barred. S. 4 of the Limitation Act is a par- 
ticular statutory provision not lor the purpose of 
computing the period of limitation but for 
allowing in certain circumstances the filing of 
tbe suits after the period had expired This 
section avails only where there has been a t 
presentation to the proper Court. S. 14 is a 
provision relaiiog to the computation of the 
peri d of limitation and the time occupied in i 
conducting bma fide proceedings, in a wrong 
court alter the last day of limitation cannot be 
deducted in reckoning the number of days to see j 
if the time prescribed by the article has expired. 
There is nothing improper or want of good faith, 
within S. 14 of the Act, in a creditor to discharge | 
the debt. [ Sadasiva Aiyar and Napicf , JJ ) 
Ramalingam Iyer v. Subbier. 

24 M. L. T. 214 : 47 I. C. 624 : 8 L. W. 256. 

S. 4 -Court closed— Meaning of— Officer 

absent in camp — Madras Civil Rules of Practice , 
R. 14 — Applicability 

A court is not closed within S. 4, if the Officer 
authorised to receive plaints is absent from head 
quarters and is in camp. R 14 of the Madras 
Civil Rules of Practice does not applv to proceed- 
ings before a Revenue Court. (lVtnte % C. J. 
Sankara* Nair and Miller , JJ.) Receiver of 
the N. and M. Estates v. Suraparazu. 

29 I. C. 449 : 38 Mad. 295 (F B.) 


Ss. 4 and 14— Wrong Court— Presenta- 
tion in, on the re-opening day— Exclusion of 
holidays , 

Wheie a suit, on the last day for filing which 
the Court closed for recess was filed in a wrong 
Court on the re-opening day and was returned 
several months later for presentation in a right 
Court and was presented there soon after, the 
period from the date of filing to the date of pre- 
sentation in the right Court would be deducted 
under S 14 of the Limitation Act but not the 
period ol recess and S. 4 could not be invoked to 
save the latter period 1 All. 644 ; 19 All, 342 ; 27 
Mad. 21 : 25 Bom. 584 : 33 Mad. 256 ; 24 W. R. 
405, Dist. lAyling and Spencer , JJ.) Mira 
Mohideen v. Nalla Pbrumal Pillai. 

36 Mad. 131:10 M L. T. 254 : 

(1911) 2 M. W N. 221 : 12 I. C. 68 . 

21 M. L. J. 1000. 


— S. 4 — Applicability of — Compromise 

decree— Payment of money due under— Court 
closed on last day — Deposit on re-opening day 
is valid. 

The aopellant plaintiff sued the respondents 
defendants for joint possession of a Dlot <\ land 
acquired by the defendants On the 29th Novem- 
ber 1920 a decree for joint possession was passed 
in the plaintiff’s favour subject to his paying the 
defendants one hundred rupees as contribution 
within six months frem the date of the decree. 
The period of six months expired in the vacation 
when the Courts were closed, and the appellant 
deposited his money in Court on the day that the 
C mrt re-opened. Held that there was a valid com- 
pliance with the decree. Even where the decree 
direcs payment to the decree holder, payment 
into Court is a valid compliance with the decree 
unless perhaps the Court directed that payment 
should be to the decree-holder and not otherwise. 
(Batten, J. C.) Dhanu Singh v. Kesheo Prasad 

19 N. L. R. 116 : 1923 Nag. 240. 

S. 4 — Operation of. 

Although a party cannot extend a period 
allowed by law tor doing an act in Court by his 
own act \et if the Court is closed on the last day 
of that period, he is entitled to do the act on 
the first opening day. (Drake Brockman J.C .) 
Bal Krishna v. Tima, 12 I. C. 810 : 

7 N. L. B. 176. 

Ss 4 and 31 (1)—“ Prescribed ' meaning 

of —General Clauses Act (XI of 1897), S 10. 

A suit, to which the two years period of grace 
provided for by S. 31 (i) was applicable, was 
instituted on 8th August, 1910, the 7th August 
being a Sunday, Held, the suit was not barred by 
limitation. In such a case the limitation though 
not saved under S. 4 of the Limitation Act, yet it 
is saved under the provisions of S 10 of the 
General Clauses Act, 36 B. 268, not foil. 9 A. L. J. 
439, Foil. (Lindsay % J. C. and Stuart . A. J. C.) 
RahmatUl V. Ashraf Ali. 15 I. C. 439 : 

15 0. C. 373. 

S. 4— Applicability — Private contracts 

between parties— Execution of decree. 

S. 4 of tbe Limitation Act has no application to 
a case where a certain date has been fixed for 
payment by agreement of parties. A decree- 
holder agreed to set aside the S*le on tbe judg- 
ment-debtor’s depositing the decretal amount with 
in a fixed time. The Court being closed on the 
last day money was deposited the next day. The 
sale was not set aside. (Mullick and Sultan Ah- 
med, JJ.) Adaya Singh v Nasib Singh. 

60 I. C. 495 : 1 Pat. L. T. 227. 


8. 5. 

Applicability. 

Construction. 

Delay in getting copies. 
Delay not explained. • 
Discretion of Court. 
Donbtfnl point of practice. 
Ex parte admission. 
Inability without fault. 
Merits of case. 

Mistake in calculation. 
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LIMITATION ACT (IX OP 1908), S. 5— Applio* 
ability. 

Mistake of Coarc. 

Mist <ke of fact. 

Mistake of law. 

of pleader, 

Negligence of guardian. 

Negligence of oarty. 

Negligence of pleader. 

Onus 

Power of successor. 

Pover'y. 

Procedure 

Proceedings. 

Revitw. 

Bovib on. 

Want of atamp. 

Miscellaneous - 

Applicability. 

’ S. 5 — Appticahil (y — * 

leave to appeal— Sufficient c.nic 
An application lor leave to arpeal to His 
Majesty m Council clearly comes within the pur- 
view S. 5- Woere an affidavit was filed to 
tbe effect that the agent cf the applicant was 
coming to Allahabad lor the purpose of filing 
the applica ion, that when he reached the Aligarh 
station, be had an attack of Renal C ,ltc. which 
confined hun to bed till the 2nd of November 
loll owing a ia the affidavit was uncootradicted 
and supported by a mud* cal certificate. Held . 
that suhicient reason had been shown for the 
delay. [Bincrji and Gokul Prasad, JJ\ DhO 
Indek Singh v . Xhushi Ram. 1923 A 538. 
— — — S. I— Applicability^ Application. 

S. 7 does not apply to an application for sub 
stitution filed bc>ond six months, but the remedy 
of the party after th c abatement is to apply to 
" av ? ***** *± idc °«> the ground that he was pre- 
vented by sufficient cause ; to this S 5 of the Act 
will apply. [Hie hards, C. /., and Banerjce t J i 
Secretary of State *. Iawah.r Lai. 

36 All. 235 : 25 I. C. 48 : 12 A. L. J. 299. 

~ A 

o*',' » p P ,,c «t ,or > for review of judgment of a 

Sinai J Cause Court was nude on the last day oi 

d h eD^tn?»h PrCSCribed for limi,a,ion but without 
depos t of tb e amount of costs or security for the 

•a.ne as required by S. 17. On the following day 

bJde 0 oi^ ,,0 K Cd K‘ heappl,Cao ‘ ,lu ' e 

within time ?e„ i 3 the applicauon w a s made 

C - W ‘ N - 880 : »• «. 661 : 31 C. t. J. 187. 

ZAT^fUn c mX £c*~~* PPlUab,h ' y ~' CaSes under 
appf U , er cases S u± r t !;“ 0 °{ £ Act 

z°i£" Sha ^ "•> >-££& 

..... • 28 I. c. 840. 

Art. iSff Application under 


LIMITATION ACT (IX OF 1908), S. 5— Applic- 
ability. 

The Court cannot extend the time prescribed 
by A‘t. I5tf. [Mookerite and Hohnwood , JJ . 
SURYA Narain Jha V. Banwari |ha. 

18 C. L. J. 35 : 17 I.C. 7 : 18 C. W. N. 62$. 

S. 5. and Art. 164— Applicability— A ppli - 

cation lo set aside ex parte decree . 

S. 5 does not apply 10 applrcations under 
Art 164 of the Lirn Aci to set aside ex parte 
decrees. ( Chcvis , J ) Khairati v.Umar Pin*. 

1922 Lah. 266. 


S. 5 — Applicability— Application to bring 
legal representative on record 

S. 5 of the Limitation Act does not govern 
applications to bring on record the legal repre- 
sentatives of a deceased respondent [Chcvis and 
Harrison , JJ.) Shah Mahomed i/.- Karam Ilahi. 

1922 Lah. 131. 


: — ~ s i-Applicat.ili'y- Application under 
Art. 1 66 — Ex tension of time. 

s. 5 does not apply to extend the period of 30 
days provided by Art. 166 [Cheus, J . | As^nand 
v. jHANfii Kam. 2 P. W. E. 1919 : 60 I. C. 610 

29 P. L. E. 1919 : 


8. 5— Applicability — Provincial Insol’ 
vency Act . 

S. 5 applies to proceedings under Prov. InsoL 
Act. ( Che:is t J.) Ram Kishen t>. UmRao Bibi 

33 1. C. 730 : 80 P. W. B. 1916. 


i^ZTT 8 :. 6 7 Af't^cohilily— A pthcahon for 
lea J? e to apfeal i nan insolvency waiter . 

S. 6 applies to the application lor leave to 
aopeal in an msol-eocy matter. I Spencer and 
?2i 5 ! " ,; 'L K akutii'ah Chkttiak r. Ruian 

CHtTTi. (1023, M . W . N . 74e . 18 L w 808 s, ; 

1924 M. 400. 

~ 8 3— Applicability to O. 41. Rr. 17 and 

" d !* i ; ab,e ' ,,at S. 5 of the Lim Act should 
a so apply to aprhenuons under O 41. Hr. 17 and 
, y lrcan * ol an enactment or rule ( Schwabe 

Wa " tl ' J ) k «>shnaswami Naiou V , 
Cheng»lrova Naiuu. 45 M t J »13 • 

18 L. W. 870.33 M. 1. 1. 207 : 4? M.d 1,1 

1934 Mad. 114. 

———8 b— Applicability — Delay in depositing 

Tui:r.::'z d " s 17 e,n - *-■ <=*■- <£% 

j £ 

ment o. an appheation to set a>ide an ex parle 
decree passed bv a Small Cause Court A Small 
Cause Court Judge has tin refore jurisdiction to 
excuse delay deposit under 0 9, RJC P 

Code. {Out f, rid and Roc, JJ) SUDA^: 
XIUTHU It. AND! USDOIAR. ^VUALAI- 

48 M. I. J. 4s4 : 15 i to 404 . 
11982) M. W M. 268 f So M. t. T. *48 • 
46 M. 628 : 1988 M. 186 (2).' 

to~appeaf ^^ l,caMit ^pplic 9 li w far leave 

Achhaibar Singh. ' ' Bhaowaw Prosad v. 

88 0. 0. 94 : 1923 0odh93.' 
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ability. 


in getting copies. 


S b— Applicability —Execution applica- 
tion— Extension of time. 

In the absence of any rule or enactment making 
S 5 of the Act applicable to an application for 
execution of a decree the section does not apply 
to such an application. (Chamier , C. J. and 
Chapman, 7.) Midnapur Zfmindary Co., Ltd. 
v. The Dy. Commissioner of Makbhum. 

44 I. C. 570 : 3 P. L. J. 132 

Construction. 

S. 5— Construction. 

S. 5 should be liberally construed so as to 
advance substantial justice but not when negli- 
gence in action or mala tides cou*d be imputed 
to the appellant. 13 A.LJ. 1101, Ref. (Knox % J.) 
Gur Prasad Singh v. Ram Samajh Singh. 

31 I. C. 876 : 13 A. L. J. 1101. 

Ss. 5 and 14 — Construction. 

S. 6 of the Act allows a discretion, the wording 
being 'May be admitted.* while S. 14 allows no 
such discretion, the words being ’shall be ex- 
cluded * ( Rattigan and Chevis JJ.) Musammat 
Husain * v. Musammat Sahib Nur. 

254 P. L B. 1913 : 20 1. C. 3 : 159 P. W. R. 1913. 


— S. 5 — Construction. 

A delay of one day in presenting an appeal is 
as fatal as delay of anv longer period. \Hayward, 
J. C , and Fawcett . A 7.C.) Tolaram v. Jaffer- 
KHAN. 38 I. C. 464 : 10 3. L. R. 165. 


Delay in getting copies. 

8. 5 -Delay in getting copies— Money 

paid to clerk— Appellant taking no steps— Xegli- 
gence. 

Where the appeal was filed late on account of 
delav in getting copies and the same was due to 
the fact that money for getting the same was given 
to the pleader’s clerk and thereafter tbe appellant 
took no steps to inquire of his pleader for the 
same, there is no sufficient cause to excuse delay 
within the meaning of S. 5. Lim. Act. (Daniels, 
7.) Mt. Mahtab Kunwar v Birhmo. 

21 A. L. J. 817 :L B.4 All. 580 : 

75 I. C. 254 : 9 0. & A L. R. 1017. 


Ss. 5 and 12 —Delay in getting copies— 

Appeal filed beyond time. 

Where judgment was delivered on the 1st and 
the Court closed on the 3rd and ihe application 
for copies was made on the Court reopemog and 
the appeal was filed the dav after the copies were 
deliveied, held , there was sufficient cause for 
delay and further the time spent in obtaining 
copies should be deducted. ( Tudball , /•) BUDHU 
.. c, n tiki 23 I. v. 873. 


8. 5 -Delay m getting copies— Appeal 

filed a day beyond— Delay in office to deliver copy 

— Sufficient cause. , . , 

Where an appeal was obliged to be filed a day 
beyond time on account oi the delay caused by 
the officer of the Court it was held that this was 
sufficient cause for not filing the appeal in time 
(Karamat Husain and Chamier, JJ.) BaLMUKOND 

i 


s. 5— Delay in getting copies— Indul- 
gence. 

A Court is not bound to show indulgence to a 
litigant who has not been prompt in seeking the 
remedy available to him. e. g „ in applying for 
copies preparatory to filing an appeal. ( Abdul 
Raoof , 7.) Madan Gopal v. Malawa Ram. 

1923 Lah. 96. 

S. 5— Delay in getting copies — Time re- 
quired in taking copy of trial Court's judgment. 

Delay due to the obtaining of copy of trial 
Court's judgment may be excused, if the appellant 
had not obtained the copy at the commencement 
of the period of limitation and had been compel- 
led to obtain it towards the end of the period. 
(Broadway and Abdul Qadir , 77.) GURD1T Singh 
v. Charan Das. . 1922 Lah. 415, 

Si. 5 and 12 and Rules and Order* of the 

Chief Court, Vol. I. R. 23(1) and (2)— Delay in 
getting copits— Mistake of Copyist Office. 

It is the duty of the copying department to in- 
form the applicant of ihe date on which a copy 
will be ready for delivery and omission to do so 
is sufficient cause for delay in filing an appeal. 
(Rattigan .7.) Sarkhara v. Nawab. 

13 I. C. 850 : 11 P. W. R. 1912. 

S. 5— Delay in gelling copies— Sufficient 

cause. 

Where the appellants did not apply for a copy 
of the judgment and decree themselves but came 
to Lahore to engage counsel by whom a letter was 
stnt to the Copying Agent asking for copies 
without however remitting money until he replied 
asking for money when money was 9ent to him 
so late that he could apply for copies only alter 
the expiry of the period of limitation, Held , the 
appellants were guilty of gross negligence and 
were not entitled to the benefit of S. 5. ( Johnstone 
and Shah Din . 77.) AshiQ HUSSAIN v. ALI 
Bakhsh. 61 P. L. R. 1911 : 9 I. C. 381 : 

189 P. W. R. 1911. 


Si. 5 and 12 —Delay in getting copies— 

Appeal presented out of time— Delay, if can be 
excused . 

Non availability of a copy of a decree .is suffi- 
cient ground for excusing delay in filing an appeal 
in time. (White. C.J..and Oldfield , 7. 1 Rao 
Saheb Numberumal i\ Krishnaji. 

15 M. L. T. 263 : (1914) M. W. N. 310 : 

22 I. C. 919 : 26 M. L. J. 356- 


8. 5 —Delay in getting copies— Mistake 

in copyist Office. 

A mistake in the copyist office, in not preparing 
copies of the judgment and decree is a sufficient 
cause under S. 5 ol the Act, (Kanhaiya Lai, A. 
7. C.) Dauit v . RamrataN. 25 I. C. 26. 


— 8 b— Delay in filing appeal — Ground 

casing — Mistake of Pleader. 

onsidering whether the delay caused by the 
ution of the appeal in a wrong Court is 
ent cause for admitting an appeal alter 
tion of the prescribed period within the 
ng of S. 5 of the Limitation Act, the 
uestion is whether tbe error was one that is 
i way excusable or whether it was one 
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getting copies. 

which might have easily occurred even If reason- 
ably due care and at’ention had been exercised by 
the Pleader '(ffofti'nson, C. J.) Tin- Tin Nyo r. 
Maung Be Sumg. 1 B. 584 : 1924 B 148. 

■8. 5 — Delay in netting copies. 


A judgment was passed on 15th October and the 
decree was signed on 9ih Nov. There was a 
delay in paying copying fees. Held, that the 
delay was due to want of payment of proper 
copying fee and not to the late signing of the 
decree. Therefore the appellant cannot take 
advantage of S. 5 of the Limitation Act. [Pratt, J. 
C. and Crouch, A. J. C-) ToPANDAS v. MANAGER 
OF Encumbbrbd Estates. 

10 I. C. 210 : 5 S. L. B. 47 

% 

Delay not explained. 

s - 5 — Delay not explained— Effect of. 

When the delay is not Sufficiently explained it 
should not ba excused under S. 5 of the Act. 
{Sunder Lai, J.) Dkwan v. Buddhu. 

25 I. C. 30 : 12 A. L. J. 837. 

•8. b— Delay not explained — Failure to file 


judgment with memo, of second appeal . 

The memorandum of appeal in second appeals 
to the High Court must he accompanied by a 
copy of the first Courfs judgment and if the latter 
is not presented till after the period of limitation 
has expired the appeal should ordinarily be re- 
jected as barred by time. A valuable right 
accrues to the opposite party by reason of the 

'22? # i ,,g bec3noc barred by time. 2 Lah. 
227 foil. [Scolt Smith , /.) Lakhmi Das t\ Mehar 

CHAN0 - 1923 Lah. 144 (1 ). 


— — — 8. 5 — Delay not explained . 

Where an appeal which was returned was not 

re-presented f° r 3 weeks! ho jgh appellant could 

have easily done so Held no sufficiant cause 
V. korru {U Ro5S ‘ Sno1 ' J ) MUssamat Rajan 

4 L. L. J. 475 : 39 P. L. B. 1922 : 1923 Lah. 95. 


“ a 't~° eia y not “Pained— Effect. 
lithe plff. has brought his suit just within 
l f l ™ ,U , t ' on . n ,° adverse inference can be drawn 
^ r P. he dela V bu * when each day’s delay entails 

- ?! 0n a plff - his omission to bring a 
smt until j Us t be ore the expiry oi the period re- 
quires some explanation without which his case 

PhmtV ,n b p uI ' lPer Phi,ll P s - J.i drains a „d 
gIr p JJ ' ] Raghunatha Aravamuthaiyan- 
„ . _ . 34 I. c. 817. 

~ 'Delay not explained— Effect. 

the dTlayTn preTenting an ‘a^pe^ ’ wilMUentitli 
VeNKATARAMANAYYA. 

„ 33 1. C. 679 : ,9 i. l! TaV 

explained— Ef^cf C ” ° r * r 22 ’ * 


LIMITATION ACT (IX OF 1908). 8. 8— Discretion 
of Court. 

record and setting aside the order of abatement 
under O. 22. R 9 of the C. P. C. 35 B. 393 Diet. 
( Hakcwtll , /.) Kandaswami Chetti v. Murug- 
appa Chbtty. 28 I. C. 472 : 16 M. L. T. 647- 

Discretion of Coart. 

— -S. 5 — Discretion of Court — Interference 

in appeal. 

Where the lower Appellate Court exeri'es a 
Judicial discretion ii such matters, and decides 
not to extend the time the High Court would 
not interfere in Second Appeal with the exercise 
of that discretion even if it might have taken 
another view had it been the lower Appellate 
Court. [Ryves and Darnels, JJ.) Ahmad Hussain 
v. Md. Fasihullah. 45 a. 432 : 

21 A. L. J. 319 : 1. B. 4 A. 178: 1923 All. 455! 


“ 3. 5 Discretion of Court — Interference 

in Second Appeal. 

Where the Lower Appellate Court has refused 
, .? a ! , ~ Under S 5 and dismissed the appeal, the 
High Court wil not interfere in Second Appeal 
unless the Lower Court has acted arbi-rarily 
and without exercising discretion. 25 A. 71- 216 A 
a27 Ref. ( Richards . C. J, and Banerji, J) Bik- 
ram Singh v. Narain Singh. 

14 I. C. 59 : 9 A. L. J. 202. 

7 S - 5 — Discretion of Court— Delay in fil- 

ing necessary papers— Power to exercise 
Where the necessary papers have not been filed 
along with the memorandum of appeal, it is open 
to the Court to excuse the delay under S. 5 ol the 
Lina. Act, ( Mookerjee and Chotener. JJ.) Tara 
Kumar Ghose v. Kumar akunchandka Singh. 

36 C. L. J. 389 1823 Cal. 261. 

" 3. 5 Discretion of Court letter. 

S ■ 15 - p over of High Court. 

Under special circumstances, the H ; gh Court 

5 ve a r?f eitend f , eXtead thC timoby ,Gore ,han 
L y r\ ? pre f° rr, °g an appeal under S 15 ot 
the Letters Patent. [Sanderson, C. J. and 

^ookenee, J.) Adwa.tya Charan v. Soraj Ran- 

. . ... 34 1. C. 684. 

S. Discretion of Court, 

*" an appeaI ,f ro ® a decree filed beyond the 
period o( limitation from the date of the decree 

E,nl! h |i n ,b ° dalc of ils amendment 

innes| P r f 3 " • S htni, ed to the grounds of 

n fc -i rmg J ° tho ame,,dmem “"less he can 
claim baneht under S. 5. (Sanderson, C. J. and 

C° *nl Ce 'n J) SAT,KANTH BANERJRK r. Ra M 

Chandra Chattbrjee. 34 c. 

fItUr77 S 'u i ~ Disc , reti V l °t Court-Not to be 
fettered No set rules should be laid down. 

in ihe admission of appeals filed out of time 

| b f. d,s «etion ot the appellate court should not be* 

fettered by any definite or crystallised set of rules 

311 .C. 705: 18 C . W. R. 1 U ». 

S*. 6 and 14— Discretion oi Court aa 

mission of appeal after time. * 

When the time for appealing is one#* 
a very valuable right is Vccured to ?h* P d ’ 
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LIMITATION ACT (IX OF 1903), S. 5 Discretion 
of Court. 


LIMITATION ACT (IX OF 1908), S. 5— Doubtful 
point of practice. 


the time for attaching the decree and thus per- 
haps depriving ’he successful Mirant of the 
advantage he has obtained. 30 B 320 r»*l. upon 
There is m analogy between Ss. 5 and 14 of ihe 
Act and the latter section cannot be of any use 
in the exerose of discretion under S. 5 of the Act 
{Mookcrjcc and liuchcrott, tJ.) Dasd BchadUR 
Singh -*•. Deo Nandan Prasad. 

20 T . C. 513 : 17 C. L J. 596 

S 5 - Discretion of Court — Interference 

by High Court. 

The High Court refused to interfere with the 
discretion of the Judge in a Liters latent Appeal. 
\Shadt Lai. C. J and Marlineau . 7.) The 

Municipal Committee, Chiniot v. Bashi Ram. 

1922 Lah 170 

S. 5 —Discretion of Court — Extendon of 

timeSnhsequcnt amendment of decree. 

The dc'ts. are not obliged to appeal at a time 
when the plff. had w t »m the period >f 90 days 
allowed for an appeal, already ap died lor an 
amendment and in an? event the Court would 
grant an extension of time under S. 5 of the 
Limitation Act to the dens. [R i/fifian, C. J and 
Scot t-Smtih. J.) H vrkisf.n Singh v. Lahore 
Bank, Limited, »n Liquidation 

51 I. C. 712 : 64 P. R. 1919. 

S. 5 — Discrc'io* of Ccurt. 

Where in a redemption suit tne L^wer Court 
framed two issues, m* (Da- to limitation, and 12) 
as to the amount due to deft. a"d decided ihe Hist 
issue in favour of tne plff. on 22nd March and the 
2nd issue on 3 1 st May and the delt. appealed to the 
Dt. Judge against the final order on 25th |ui»c but 
the Dt. Judge rejected the appeal as tine-barred, 
calculate g the time from the 22od March, Held, 
on appeal ( I # that the order of the 22nd March was 
not a preliminaiy decree ag unst which a separate 
appeal could have beeo preferred and therefore 
the appeal was not barred by lime, i2i that even 
if technically it was t ine barred, it was a tit case 
for excuse under S. 5 of M*e Lunitation Act 
Meaning of S 2 C.P. Cod*, d-scussed. [Johnstone, 
C. J.) Khusi Ram v. Toi.sa Ram 

39 I. C. 100 : 7 P. B. 1917. 

8 5— Discretion of Court— No inter fer 

tnct m second appeal 

When Lower Appellate Court has considered, 
the n-at'er carefulv and decided that the 
period of I mi ation need not be extended under 
S 5 'he Chief Court w II not interfere in second 
appeal. 26 A 327; 25 M 106. Kef. [R /.) 

Hardhan v. Mam Chand. 92 P R° 1916 

Ss. 5 and 12— Discretion of Court— When 

exercised— Expiry of time allowed for a p peal on 

a holiday. 

Indulgence under S 5 on the ground of mis- 
take i' onU allowed where it is shown that the 
appellant has acted wiih due care and diligence 
and in computing the period p-ocnoed lor in 
appeal 'iine taken to obiain copies i* excluded 
only it the application for copies is made while 
the right of appeal subsists. So where the 
last dav of limitation expired on a holiday and 
an application was made for copies on the 


reopening dav and the appeal was filed as soon as 
the copies were received, it was held that even 
deducing the time spent in obtaining cooies the 
appeal was time-barred. 25 B. 584 ; 25 B. 586 dis- 
tinguished. ( Johnstone . C. 7.1 GuRan Rakha i. 
Bindraban. 55 P. W. R 1916: 125 P L. R. 1910: 

35 I. C. 233 : 79 P. R. 1910, 

S. 5— Discretion of Court — Second appeal 

— "Suffi.ient cause". 

"Sufficent cause ” is a question of fact and 
there can be no seco id apped as to the exercise 
of discretion bv tne Lover Court. ( Johnstone , C. 
7 ) Asarxm v. Bodhu Mm.. 43 P. W R 1«16 : 

88 P. R 1916 : 35 I. C. 67 : 132 P. L. R. 1910. 
S. 5 —Discretion of Court— Inter ference. 

Punjab Chic! C »urt will interfere in exceptional 
ca^es. Particularly in c^ses of charge intro- 
duced bv the new Punjab Courts Act. on the 
ground of erroneous legal advice. ( Johnstone , C. 
7.1 Azam Ali t*. Akhtar Hussain. 

33 I. C. 808 : 18 P. W. R. 1918. 

S 5 — Discretion of Court — Appeal filed 

without cofiy of decree — Appellant asked to fit* 
on next hearing day— Copy filed after expiry of 
limitation. 

Where an appeal was filed without copy of the 
decree and the appellant being asked to fi e it 
on the next date o! bearing and being misled by 
the order, filed it, long after the period of lim'ta* 
ti jq had expired on the date ot ihe hearing, it 
was held that there was sufficient cause for _not 
filing the appeal t" time [Shah Dm.J ) Imam DlN 
v. BANSHI Ram. 14 I. C 244 : 18 9:P. W. R. 1912. 

S. 5 — Discretion of Court— Minority of 

applicant. 

Where more than 3 years after the decree- 
holder’s death, his minor legal re presematives 
apply to be brought on record, the delay can be 
excu-ed. [K "anhaiya Lai . 7. C.) Akhtar Husain 
v. QUDRAT An. ’ 26 0. C 244: 1924 Oudh 83. 

3. 6 — Discretion of Court — Second ap- 
peal . 

lithe Liwer Appellate Court has come to a 
definite finding as to the ' Sufficient causa* for 
tiling an appeal beyond time. High Court will 
not inteife-e in second appeal. ( Clianner , C J.< 
>i,ul Shari, „i, tin, J.) IlFbi Charan L»l v. Mb- 
HAD! Hussain. 20 u.W.N..l303|: 1 Put. L J. 486 : 

35 I. C. 888: 1 Pal. L. W. 209. 


• S. 5 — Discretion of Court. 

m A 


In admitting appeals under S. 5 of the Act 
he-e must be a judical exercise rf discretion on 
ud'cially cognizable facts and the High Courts 
v ill not distrust the Lower Court's exercise of 
ts discret on u« 1< ss (or wa< t ot appreciation ana 
onsideration of material tacts on r ght piinciple. 
Pox . C. 7 , ana Twomcy , 7.) Ma Mai GalB 1 *• 
dAUNG TUN WIN. 8 L B E. 666 : 

37 I. C. 815 : 10 Bur. L. T. 221. 

Doubtful point of practice. 


S. 5 — Doubtful joint of Practice. 

An appeal frim ihe otdir oi the Dr. Judge was 
prel erred to ti e H gh Couit A sii gle Judge held 
that the appeal from the order cl the Settlement 
Olficer lay to the Commissioner and not to the 
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LIMITATION ACT {IX OP 1908). S. 5— Donbtful LIMITATIO N ACT (IX OF 1908), 8. 6— Ex-parte 
point of practice. \ admission. 

ground for excusing ihe cartiessress in tbe pro- 
secution of the appeal as the case comes within 
the terms of S. 5 oi the Limitation Act. Appeal, 
was allowed to be admitted for hearing. [Chap- 
man and Roe . JJ.) GULAB Chand v. abas ali. 

39 I. C. 542 


District Judge, When the memo, of the appeal ' 
was presented to the Commissioner, he held that 
appeal lav to the Dt. Judge. Then the appellant’s 
application for review oi the judgment of t he 

.1.1 J - . . e . • . a ' . . » 


appl IV.U, iuj, i(n icvicw me juugmcui oi v nc 
sii^le Judge of the High Court who had heard 
the case was dismissed. Thereupon they appeal- 
ed under S 10. Letters Patent Held, that there 
was sufficient cause for delay in presenting the 
appeal beyond time. ( Richards , C. /. and Barter- 
i €€ > -M Mahabat Rai t«. Bhakadwaj Da mo dak 
Das - 371. C. 818: 16 A. L. J. 200. 

— S. 5 — Doubtful point of practice, JJ?..: 

I’ime may be extended when a litigant bas 
been misled by a change in Ihe practice of the 
Court, t Mcokerjec and Fletcher , JJ.) Nibran 
Chanda Putt v. Martin & Co. 

58 I. C. 408 : 32 C. L. J. 127, 


S. b— Doubtful point of practice— Conflict- 
ing decisions of the High Court. 

Certain conflicting decisions of the High Court 
confused the appellant as to the proper remedy 
against an order directing the amendment of a 
decree, ziz. % whether it is by noth n or by way of 
appeal, and then prevented him from presenting 
the appeal within time. Held that it was a suffi- 
cient excuse. [Chapman and Roc y JJ) Gulab 
Chand v. Abas All 59 I. C. 542: IS N. L. B. 25 


8. 5 — Doubtful point of practice. 

» — _ — A A . *« « 


- — /"unite. 

Where a matter allowed several possible views 
and a party reasonably doubted the course to be 
followed he should be excused (or delay in filing 
ap appeal, a judgment was altered at the in- 
stance of One of the defts. and other defts. applied 
for revision, but did not succeed in it. Then they 
appeal ed against the decree based on the altered 
judgment: Held, that the matter allowed several 
views and (be delay in filing tbe appeal should be 
excused, (Lanhaiya Lai, J. C. and Ashworth, A. 
J. C.) Hewlett v. Behari Lal. 

68 I. C. 095: 6 0. I. J. 629. 

I ‘ 8 - 6 — Doubtful point oj practice— Suffi- 

ctent cause— Appellant misled by practice. 

u h. n if. P JK Un ‘ 1 • ' n ‘ i,lcd to an «‘«naion of time 
if he had been misled by the practice which had 

wll'h h P H reVa ' 1C o V" ,hc Subordinate-Courts but 

S, , d r , cc . entI y been b eld to be wrong. An 

ofShln n a reIy !. ng0DS S of lhe Limitaiion Act 
ought ordinarily to be deemed to have acted with 
ordinary diligence during the whole period bet- 

the d-, C ° f lhe decrce a PP ea ted against and 
nent „ f P resen,in g tb * appeal The tfme 
i p °“ l £ apply,n K a rcvicw of judgment might if 
fhe I Si', 3 P ? V . Cd be d «»act«d under S 5 of 

"sssr i? 

4' r, r t s**-, 

motion orb, way of appeal and thus delay w a °! 

C D— VOL. Ill 119 


Ex-parte admission. 

S. 5— Ex parte admission— Appeal filed 
alter time— Effect of. 

The admission ol an appeal after the period of 
limitation deprives tbe respondent oi a valuable 
right, for it puts in peril the finality of the deci- 
s.on in bis favour. Where therefore an order for 
sucb admission is made r.v parte, it is open to 
consideration, at the respondent's instance at the 
i hearing. It is an implied term of the order. The 
question of limitaiLu should not however be left 
open till the hearing cf the appeal. The Courts 
l in India should adopt a procedure which will 
secure at tbe stage of admission the final deter- 
mination of any question of limitation affecting 
the competence of an appeal. (Sir Lawrence Jen- 
kins.) Krishnasami Panikondar v. Ramasaui 
CHETTIAR. 4, M d ... 

«*. L - W. 64: 16 A. L. J. 57: 7 I. W.' l& 
23 M. L. T. 101: 27 C. L. J. 268: 2 P. L. B. 1918 • 
22 C. W. N. 481: 21 Bern. L. R 54J- 

a. r „ l 1 .? 0 , L ' T 121: |1918 > » W. N. 906: 
48 I. C. 493: 45 I. A. 26 : 34 M. L J. 63 |P.C ). 

of court. 8 ' 6-Ex ' pa,te Emission - CumPetenoy 

m 2 re , S V Ppeal hasbee » provisionally a d- 
™‘' d| ' “w enterla in and decide the 

question whether there was sufficient cause for 
extending Ihe time for appeal under S. 5 of the 
I Limi.auon Act [Basil Scott and Batchelor, JJ.) 
Ravi Kesiiav Dhsmukh v. Krishna Rao 

38 Bom. 613: 26 I. C. 369: 16 Bom. L. B. me. 

Z 7 S \ ? Ex-parte admission— If respon- 
dent can object afterwards. 1 f 

The order admitting an appeal ex parte can 
5 ° h pc,ied 0n , ,be objection ofthe respondent 
g ' 1 Uookerjee and Bcachcroft, J] ) 
Dand Bahadur Singh v. Deo Nandan Prasad. 

20 I. C. 613 17 C. L. J. 696, 

Z r 3 ' 3 E*'parte admission by Dt Judos 

Transfer to Sub-Judge V 

An appeal w a , admitted by a Dt 

S. 5 of the Limitation Act. ifcJS 

r ”.".o°d ssss* srsrsi ■rss 

Bhismadeo Das v. Sita Nath Roy P JJ ) 

40 031.289:161. C. 407: 1 7 ‘ 0; W. If. 42. 

'. j®' 6—Ex-paite admission — Effect 

An order admitting an appeal ex Jarte U n * 
binding on the respondeat, who can^t 
>ng raise any objection to such Vll , h f? r ' 

Is legally possible. (Broadway /?' ^* at 

JJ.) Balwant Sinqh “ iKJSV 

63 I. 0. 788. 
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LIMITATION ACT (IX OF 1908), 8. 5— Ex-parte 
admiieion. 

8. 6— Ex-parte admission — Right of res- 
pondent to contest . 

A respondent is entitled to contest an ex-parte 
order extending the appeal time, (Ratligan and 
Shadi Lal % JJ.) Tada Chand v. Official Liqui- 
dators of People’s Bank of India. Ltd. 

90 P. L R. 1915; 46 P B. 1916: 
291. C. 265 : 71 P. W. B. 1915. 

8. 5— Ex-parte admission— Objection 

■when to be taken — Practice— Procedure. 

Where an appeal presented oat of time has 
been admitted by the appellate court ex parte . the 
respondent as soon as he is served with notice of 
the appeal, may apply by motion for dismissal of 
appeal on the ground of delay. If the respondem 
9leeps over his right and allots the appellant to 
incur exoenses in bringing the case for hearing, he 
cannot be allowed at the hearing « f the appeal to 
raise a preliminary objection that the appeal is 
time-barred. ( Schwabe , C. 7. and Wallace, J .) 
MUKUGAPPA NAYAKFR V THAYAMMAL. 

16 L. W. 662: (1922) M. W. N. 727: 31 M.L.T 466: 

1923 Mad. 82. 

9. 5 — Ex-parte admission— Pauper ap- 
peal — Application to excuse delay for filing ap- 
peal. 

An ex-parte order granting an application for 
excuse of delay in applying lor leave to appeal a* 
a pauper, may be considered at the instance of the 
party prejudicially affected thereby. (John Wallis . 
C. 7. and Seshagiri Aiyar % J\ Krishnaswamy 
Nayaker V Veekappa Nayaker. 

60 I. C. 212: 12 L. W. 500. 

S. 5 — Ex-parte admission— If can be set 

aside by the successor of admitting Judge . 

A Judge has jurisdiction io consider at the final 
hearing of the appeal, after notice, the question 
whether the delay in the tiling of the appeal had 
been adequately explained, notwithstanding the 
ex parte order of his predecessor excusing the 
delay and admitting the appeal 9 M. 450 : 21 M. 
228 : 34 C. 216 : 1 L. W. 44U Foil. [Sadastva 
Aiyar and Tyabji , JJ .) Malli Rbddi v. Pkdda- 
KKA. I L. W. 517 : 16 M. L. T. 100 : 25 I C. 746 : 

(1914) MW.N. 619 : 27 M. L. J. 147. 

8. 5 — Ex-parte admission— Objections 

overruled and appeal admitted — Effect. 

White , C. 7., and Oldfield J .. contra.— Where 
notice as to why delay should not be excused was 
served by appellant’s vakil but without proper 
order from court and the appeal was admitted on 
appearance of other respondents and after hearing 
them, held , the respondent was not entitled on 
the hearing of the appeal to set up want ot notice 
of proceedings in the Admission Court. Notice 
without proper order of couit is a nullity and 
cannot by mere inaction amount to an estopi»cl. 
(White, C. J. and Oldfield . 7.* T Ruthna Gra- 
uany v. N. Veerabudra Aiyar. 

(1918) M. W. N, 761 : 21 1. C 96 : 25 M. L. J. 281. 

—8. 6 — Ex-parte admission — Re-ofiemng 

^The opposite party can raise objection at the 
hearing fo the admission of an appeal without 
notice to him after the prescribed period of 


LIMITATION ACT (IX OF 1908), 8. 5— Inability 

without fault. 

limitation. (Miller and Abdur Rahim , 77, ) 
Krishnaswaui Pankondar v. Ramaswami Chet- 
TIAR. 12 M. L. T. 260 : (1912) M. W. N. 962 : 

161. C. 486: 23 M. L. J. 219 : 

[Affirmed 0. A. 43 I. C. 493 : 41 M. 412 (P. C.). 

8. 5— Ex-parte admission — Appeal filed 

out of time. 

A respondent is not bound by an order of ad- 
mitting a barred appeal in the exercise of the 
discretion under S. 5 Limitation Act, if it is pas- 
sed before an issue of process to him. but such 
admission order cannot be at once discharged on 
an objection of the respondent on the ground 
already considered before the order and made 
before the Judge other than that who passed tht 
order of admission in the exercise of his discre- 
tion. (Stanyon, A. 7. C.) Saku v. Maroti. 

15 I. C. 662; 8 N. L. B 50, 

8. 6 — Ex-parte admission subject to ob- 
jections— Respondent not aware of the fact— Ob- 
jection on the ground of limitation if can be 
raised again. 

Where an appeal which was filed out of time 
was admitted subject to objections, bnt the Res- 
pondent was not made aware of the order and 
question was raised as to the legality or propriety 
of the order and the appeal was allowed on the 
merits by the lower Appellate Court and the 
Respondent raised the question in second appeal. 
Held , that the admission of the appeal subject 
to objection by the lower Appellate Court was 
irregular and there was no sufficient reason lor 
extension of time under S. 5 of the Limitation 
Acton the materials before the Court. (Dawson 
Miller , C.J. and Coutts . 7) Abdul Kasim v. 
Chaturbhuj Sahai, 

3 Pat. L. T. 110 : 0 P. L. J. 444 : 1922 Pat. 20 : 

1922 P. 47. 

8. 6— Ex-parte admission— Sufficient 

cause— burden of proof —Duty of Court to decide 
the question of excusing the delay before final 
hearing— Question of limitation— Power to de- 
cide. 

An appellant seekiog the benefit ot S. 5 of the 
Limitation Act must adduce distinct proof of 
sufficient cause on which he relies and must fur- 
nish a detailed affidavit explaining the cause of 
the delav. Where an Appellate Court exercise, 
the discretion vested in it, it must record the 
reasons for allowing an exteosion ol the period 
oi Limitation. Woere a respondent fails to object 
to the admission ol a time-expired appeal, the 
Court is not precluded from considering 
the question of limi.ation. Even ao agree- 
ment between the parties that the objection 
should not be raised Would not prevent the High 
Court from intertcring 3 Pat. L. J. 132. Ref. I he 
p-aciice of admitting appeals out ol time provi- 
sionally without notice to the respondent and 
all swing objection to its admission to be taken at 
the bearing, should be discontinued. [Adams, J.) 
Chatukbhuj Sahav v. Muhammad Habib. 

64 I. C. o o. 

Inability without fault. 

S . 6— Inability without fault— Party not 

ablt to conform to limitation created by court . 
without any fault of his own. 


I 
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LIMITATION ACT (IX OP 1908), 9. 5— Inability 
without fault. 

When tbe Court creates a limitation aod a 
party is unable to conform to it, lor no fault of 
his owo (;. g.. failure to get a Conciliator s certifi- 
cate owing to ihe cancellation of the appointment 
of Conciliator or the Govt., and he has no other 
remedy, the law will ordinarily excuse him [Hea- 
ton and Shah, JJ.) Rup Chand v . Makunda 
MahadBv. 

38 Bom. 656: 25 I. C . 67: 16 Bom. L B. 444 

“ S 5— inability without fault— Par ty not 
able to conform to law— Without any fault of hit. 

Where the la»v creates a limitation and a party 
is unable to couiorm to it for no fault of bis own, 
c. g %% failure to get a Conciliator’s certificate 
owing to the caocellation of the appointment ol 
conciliator or the G ivt., and be has no other 
remedy, tho law will ordinarily excuse him 
(Heaton and Shah, JJ.) Satyabhauabai v. 
Govind Janku Bade. 

38 Bom. 063: 25 I. C. 60: 16 Bom. L. B. 441. 

Merits of Case. 

8. 5 — Merits of case. 

An appellant filing in time but in a wrong 
court under a bona fide mistake may be allowed 
oput the mistake right unless disentitled by 
laches on bis part; but not when he appears to 
have no substantial point to argue. (Walsh J\ 
Magbul Ahmad v Murla. 

33 I. C. 546: 14 A. L. J. 212. 


7 ~*J: 6 a “ d 13— Merits of case— Considera- 

tion of — T itnt for obtaining a copy. 

(il ™ ber ° a f arty Wishin « lo fi, « 30 3 PPeal waited 
till the 90 days were about to expire and then 

applied (or judgment and decree and was asked 
to present ibe application at the proper p | aC c and 
the appeal was cou.c-riueiiily- a day , 00 | atc 
it was held ihat he was not entitled to an exten- 
Mion of time and that the plea of ihe appeal being 
a strong one and likely to succeed would not en- 
ir’f 7* i° ,,,dulg0 " ce - Uohnstone and Chevis 

//.I Lal Singh v. Pa la Singh ' 

68 P. w. B. 1912: 13 1. C. 714 : 170 P. L. B. 1912. 

~ 6 ~ Merits of the case. 

The Court would excuse the delay in the pre- 
sentation of an appeal if (here are any merits in 
the appellant's case. But when the appeaTTon a 

ihu'h , ecb . mcal S rOU,,d the principle of technica- 

fo ol . v a ^^ C mCa J ‘ lty ' nay wel1 bc brought 

DM AMMAL u CavIMT'' Tyab ’‘- }J -' AVO- 
DAI AMMAL V. GANAPATHt AtYAR. I C 3#> 

Mistake in Calculation. 

" t—totslahe in calculation. 

which isa mista“e C oi a adthmeS°?s am 'sufficlLn" 

48 I. C. 480 

8"0. fide 


LIMITATION ACT (IX OP 1908), 8. 5— Mistake of 
Court. 

calculating the period of limitation in consequence 
of which the appeal is filed out of time may con- 
stitute sufficient cause which must be decided by 
the court having regard to all the facts and cir- 
cumstances of the case. [N. Chatterjee and 
Walmsley. JJ.) Rakhel Chandra v. Ashutosh 
Ghosh. . 

19 I.C. 931 : 17 C. W. N. 807. 

8 5 — Mistake in calculation. 

If a man chno-es to adopt his own method of 
calculation which is found to bc erroneous, and 
files au appeal on the last possible day, no exten- 
sion can be granted. ( Batten . A. J C ) Salam 
Singh v. Hira. 40 I. C. 425 : 13 N. L. B. 89. 

Mistake of Court 

— 8. 6— Mistake of Court— Appeal— Pretcn- 

tatiomn proper time fo proper Court— Return op 
appe.il— Subsequent presentation. 

An appeal was presented within the period 
o» limitation to the proper Court which taking a 
wrong view of the jurisdiction value, returned it 
for presentation to ihe Chief Court where it was 
instituted after the period of iimitanon. Held that 
as the appeal was presented in time to the Divi- 
smDal Court it was not precluded. The Chief 
Court instead of returning the appeal for repre- 
seniation to the Divisional Court treated it as 
transferred from that Court to iis own file.(Ro6<rr(- 
ion and Chevis , //.) Khota Ram i<. Mauj Din. 

12 P. L B. 1912 (Sup.) : 16 I.c 979 ; 

276 P. W B. 19i2. 


< a 77TZ?; S ~: Ai,S ! ake ° f Cour * — Wrong dismis - 

sxaEsz.tr 1 " 

Where an application for review 0 f an order 

order being wrong must be igno.ed and tb e time 

* k i" “I? 1 ., be deducted in computing the 

order ° ‘° T * PPCl1 (r0m the original 

{Ashworth and Simpson, A. J Cr I 
Bhaowati Prasad v. Achhajbah Singh. 

9 0. L. J. 631 : 26 0. C. 24 : 1923 Oudh93. 

, s Mistake of Court^nrrr,* 
Appellate Court legally incorrect in form— In hi 

iZT'" r ef - •~‘ r 

Icsallvi 1 9 * ,decr . l<r of * h e Appellate Courtis 
legally incorrect in lonn and so a dv*ctpft h n \A* r 

cafifiot ,b,ai» thc low °r 

medy la for revrew of judgment of the Appellate 

Court and not (or revision of the Lower Court's 

older and the tune spent in seeking relief unde* 


miscalculation by piead " MereV 8 °° a fide 

The exptesiloQ sufficient^cause ^n^'s sh*** m 

receive a liberal coh«irn,»i» e ln 5 *bould 

substantial justice when 1" S “, as to adv ance 
action nor want of bona /?d« i? ' in ' 
appellant. A 6,*, m £***£ JJ 


m.:,l dau ll C “ rt - W ««« °f Ml- 

ni r ay ‘? fi,i0R an a PP eal caused by the failure 
ol the Court lo g, vc notice of i| ie data of h,h 

of judgment ought to be excused A rilSj’r** 
exercised by tbe Court under S 5 should ^ 
interfered with on app'eal nnl*«. ° • 1 bc 

trarily or illegally. J ) 1 arbi ’ 

M*un Q Shawe Ya. 38 I. C.' 576 : » t ?K 

mentdate not given.** °t Court ~ N °Hr* ofjudg- 
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LIMITATION ACT (IX OF 1908). S. 5 - Mistake of 

fact. 

Where a Court delivers judgment without 
notice to the parties or their pleaders as prescri- 
bed in O. 20, It. 1 , C.P.C , and the appeal becomes 
barred entirely through the negligence of the 
Judge, it is a fit case for excusing the delay. 
(ParlcttJ.) Ma Me Thin v. Maung Sau Lun. 

27 I, C. 784 : 8 Bur. L. T. 99. 

Mistake of fact. 

S. b— Mistake of facl-Mtstake of counsel's 

cletk—Time if can be extended. 

A bona fide mistake by a counsel’s clerk in 
counting time and presenting an appeal out ol 
time, is a sufficient cause for extending the time 
within S. 5 of the Act. (Piggott, and Ryvcs % JJ.) 
Sheo Mohan Pande v.- Kali Pkasad Shukul. 

69 I. C. 937, 

S. 5— Mistake of fact. 

The Court can exteod the period in favour of 
an appellant under S. 5 of the Act if he has 
omitted to include the name ol a respondent on 
account of oversight or bona fide mistake. [Rafiquc, 
J .) Gaya Pkasad v. Chotio. 26 I. C. 68 : 

12 A. L. J: 941. 

S. 5— Mistake of fact— Recent notifica- 
tion — Ignorance o\ % 

Where the rule requiring the appellant in a 
second appeal to file a copy of the judgment of 
the first court bad only been published in the 
Gazette a few days before the filing of the appeal. 
Held , that the delay in filing the copy should be 
excused. The filing a copy of a detailed judgment- 
dealing with the suit in question and others is a 
sufficient compliance with the rule. ( Scott-Smith 
and Moli Sagar % JJ.) Mahomed Hassan ud din 
v. Saif Ali Shah. 4 Lah. 122 : 

5 Lah. L. J. 246: 1924 Lah. 41. 

S. 5— Mistake of fact— Gazetted holiday 

— Substitution of by another day— Second appeal . 

When an appellant was misled by a particular 
day, gazetted public holiday being substituted by 
another day. Held , that it was sufficient cause for 
excusing the delay and when the Lower Appellate 
Court does not apply its mind to the question, it 
can be considered in second appeal. 37 1. C. 503, 
35 I. C. 67 Dist. ( Scott-Smtth and Broadway , JJ.) 
Nand Singh v. Gulli. 77 P. B. 1917 : 

42 I. C. 343 : 147 P. W. B. 1917. 

8, 6 — Mistake of fact — Two cross- 
appeals— Two decrees— Appellant believing in 
one decree— Sufficient cause. 

Two cross-appeals were decided by an Appel- 
late Court and two separate decrees were framed. 
A second appeal was filed in respect of only one 
decree The appellant in the second appeal was 
misled into thinking that only one decree had 
been drawn up. Held , that the appellant had suffi- 
cient cause within S. 5 for not filing the appeal as 
to the other decree within the prescribed period 
and should be allowed to file a copy of the other 
decree. [Shah Din and Scott-Smith, JJ.) DhaN 
Singh v. Kalu Singh. 115 P. B. 1912 : 

6P.LB. 1912 (Sapp) : 16 I. C. 140 : 

1 9 1 P. W. B. 1912. 

8. b— Mistake of fact-Date on which 

copy ready. 


LIMITATION ACT (IX OF 1908), 8. 5— Mistake Of 

Law. 

A bona fide mistake as to the date on which 
the copying department told the applicant to 
come to take delivery ol decree copy, is sufficient 
cause to justify extension of time under S. 5.. 
Where an appellant has no notion at the time of 
filing his appeal that it is time-barred he cannot 
be expected to have explained the cause of delay 
at the time of filing the appeal 22 P.K . 1903, Dist. 
{Chevis, J.) Mohan Ham v. Mohomad Khadad 
Khan. 71 P. W B 1911 : 9 I. C. €07 : 

79 P. L K 1911. 

S. 5 — Mistake of fact — Sufficient cause. 

When a judgment disposes of two differently 
valued suits and the appellant being misled files 
an appeal, under the bona Jide mistake in the 
Court of Dt. Judge aftci t me, ti e appeal is not 
time-barred under S 5. ( Lindsay, J. C.) GhaNsh- 
yamdass v. Hardu. 32 I. 0 380 : 2 0 I. J. 662. 

S. b— Mistake of fact. 

An appellant is bound to show that there has 
been no negligence, inaction or want of bona- 
ftdes imputable to the appellant before he can 
claim an extension of time on the ground of a 
mistake of fact. When a pleader was misled as to 
the dale of the decree the copy having been dated 
wrongly and the appeal unverified, was consequen- 
tly filed out of time there was no sufficient cause 
within the section to excuse the dtlay. ( Fawcett , 
J. C. and Crump , A. J. C.) Karachi Trading 
Company v, Firm of Tejbhans. 

28 I. C. 82: 8 S. L. B. 235. 

Mistake of Law. 

S. 6— Mistake of law— Stare decisis — 

Procedure— Discretion— Appellate Court , 

The judicial discretion given by S. 5 of the 
Limitation Act to admit an appeal after the pres- 
cribed period of limitation should be exercised if 
the appeal has been prosecuted with due del i- 
gence. The time occupied by an apDlication, ia 
good faith for review of the judgment, although 
made on a mistaken view of the law, might be 
excused. The Privy Council refused to overrule 
this practice it having been acted upon for many 
years by all the courts in India though not war- 
ranted on strict construction of the language of 
S. 5 of the Limitation Act, where in the exercise of 
a judicial discretion a Judge fails to apply a rule 
laid down for its exercise the Appellate Court 
should either remit the case or itself exercise the 
discretion (1891) A C. 173; 45 C. 94 ; 44 I. A. 229 
+ 2 I. C. 849 (P.C.) (Sir John Edge.) Gunjeshnvar 
Kunwar v . DURga Prasad Singh. 

46 cal. 17 : 82 M. L. T 403 : 22 C. W. N. 74 r 
26 C. L. J. 657 : 16 A. L. J. 1 : 

20 Bom. L B. 38 : (1918) M. W. N. 16 : 

7 L. W 94 : 4 P. L. W. 1 : 42 I. C. 849 : 

441. A. 229:34 M. L. J. 1 (P C.). 

S. b— Mistake of law— Mistaken proceed- 
ings. 

Mistake of law is per sc no ground for exclusion 
of time but when in fact erroneous proceedings 
are instituted owing to the mistake, extensioa 



4897 


CIVIL DIGEST, 1911—1923. 


1898 


LIMITATION ACT IIX OF 1908). 8, 5— Mistake of 
law. 

may be granted. ( Lord Dunedin.) H. H. Brij 
1 nder Singh v. Lala K-ansi Ram. 

45 Cal. 94 : 44 I. A. 218 : 22 M L. T. 362 : 

6 L. W. 692 ! 126 P. W. R. 1917 : 

15 A. L. J. 777 : 19 Bom. L. R. 866 : 

3 Pat. L. W. 313 : 26 C. L. J. 572 : 

104 P. B. 1917 : (1917) M W. N. 811 : 

22 C W. N. 169 : 42 I. C 43 : 

127 P. L. R. 1917 : 33 M. L. J. 486 (P C.). 

S. 5— Mistake of law — Pleader* s mistake. 

Where the only excuse pvt forwa-d in the 
affidavit for not filing the appeal within time was 
that the aopellants had no knowledge before the 
order of the District Judge returniog the memo- 
randum of apocal, that it had to be presented to 
the High Court but there was sufficient room to 
hold that they had such knowledge, and the same 
pleader had been working for the appellaots and 
had filed various appeals rightly in connection 
with this case. held % the mistake pleaded in this 
case was not bona fide and extension was refused 
( Abdur Raoof . /.) Umrao Bakhsh v Malik 
Mahomed Khan. 1923 Lab. 612. 


LIMITATION ACT (IX OP 1908), S 5— Mistake 
of Law 

8. 5 — Mistake of law. 


5 — Mistake of law — Illiteracy ot 

clien ts . 

The decision appealed against was dated the 
20th June, 1921. An application for copies of the 
decrees and the lower appellate Court’s order was 
filed on the 27th of June 1921 and those copies 
appeared to have been received by the appellant 
on the 9th of July 1921. The appeal itself was 
filed on the 4th of October 1921 and was return 
ed oo the , same date oo the ground that it was 
not accompanied by a copy of the judgment of 
the trial Court. The appellant aopeared to have 
done nothing further in the matter unlii the 26th 
October 1921, when he applied for a copy of the 
necessary judgment which was ready on the 31st 
of that month and actually delivered to the ap- 
pellant on the 7th of November 1921. The appeal 
was then refilcd on the 22nd of NoTcmber 1921 
Held even allowing for the fact the Kangra is 
at some distance from Lahore and the partiej are 
fats this delay is unwarranted. [Broadway J.) 
MT. NAZKO V. Mt. Gopal. 1923 Lab 208 (2). 

' S. 5 — Mistake of law , 

The respondent brought on record by an order 
passed before lie was a party can challenge the 
alidity thereof after he is made a party. \ mis- 
akc of Jaw is not •sufficient cause’ unless it was 

5£f*S , « S A 0 n ,a “ h, w^ Spi ' C ° f due car0 and 
wnrrfJ » ' « ? ourt sh0l j ,d no dout >* interpret the 
words sufficient cause 1 ' liberally, but it must be 

pea a iTm2 anCe t W ‘ lh J udicial P rinc 'P |cs The ap- 

not be cxfcnded Simply because 
the appc, la t . s j3 hard (Raltlgan y anii R J 

CHM,> - M0S '^i £7“ T - 

“ t. W. B. 1913 : 7, I, c. 37 "nit mi 


•Kyvts, J.) Hasum Bbqam v. Mahan Mohan Lal 

9 I. C. 838 :8P. W, R. Wn' 


A bona fide mistake of law is a sufficient cause 
I for excusing delay in presenting an appeal. 

; Where a person mistook the preliminary order 
as a final order which a man of ordinary prudence 
would not have mistaken and filed an appeal 
against it beyond ihe period of limitation, Held , 
toat the mistake was not a “Sufficient Cause** for 
excusing the delay. {Oldfield and Bakewell , J).) 
SOUN* DAKAR AJA IYENGAR V. SREENIVASACHARIAR. 

39 I. C. 975 : (1917) M. W. N. 362. 

3. 5 — Mistake cf law — Delay in institu- 
tion of suit. 

A mistake of law might be a sufficient reason 
for asking the Court to exercise its discretion un- 
der S. 5, of the Lim. Act more so when the 
mistake is one in which the Court was seized .f 
the suits shared. The real question for consider- 
ation in such cases is whether the plaintiffs had 
acied in good faith in prosecuting their suits in 
the Revenue Courts belore they came back to the 
Civil Court. If they did, the time spent ia prose- 
cuiiug those suits in the Revenue Court ought to 
be taken into account, and if there has been an 
undue delay meanwhile, the delay in filing the 
appeals from the original decrees, by which the 
plaints were directed to be returned for prose- 
cution to the Revenue Court should be excused. 
[Kanhaiya Lai, J. C.) Beni Madho t\ Sham Shad 
Ali - 26 0. C 56 : ’923 Oudh 238 

S. 5 — Mistake of law— Appeal to Privy 

Council , 

An applicant for leave to appeal to His Majesty 
in Council was misled by the practice of calculat- 
ing the period of limitation for such application 
and thus filed his application beyond time: Held , 
that in the particular case the time should bs ex- 
tended. ( Miller , CJ. % Jwala Prasad , Das , Adami 
and Buckmll % JJ.) Jyotindra Nath v. Lodna 
colliery Co. 2 P. L. T, 361 : 1021 Pat. 177 • 
621. C. 649 : 6 I. L, J. 350 (P. B.).’ 

Ss. 6 and 12— Mistake of law — Leave to 


appeal to Privy Council— Two appeals one jud* 
went— Delay in Preparing decrees. 

The practice of the Patna High Court being to 

p0n lhc of u,c de crce either along 
with the petition for leave to appeal to the Privy 
Council or if it is not ready, to allow the decree 
to be hied later on, when ii is obtained, the period 
Of su months was not to be computed from the 
date when the decree was signed but from the 
ua e of the decision. The time actually spent in 
obtaining a copy of the decree cjuld only be de- 
ducted under S. 12 (2) of the Limitation Act 13 

39 Ca? 7^ 0t /? n w\ 2 A V 61 (K B ,; 23 B0in - 442; 
766 Kel ‘ Whcrc th ere are two appeals de- 

cided by one and the same judgment two petitions 

n/J «f VC *K° Bppea ‘ have t0 be presented in roa- 
pect of the two decrees. The above practice 

settlfd'Ihe . V " an ? ! hC l3ler lions’ having 
settled the law, no indulgence could be granted 

ntn^o S ‘ ^' lUr ' C - J - «”* A) MT.U- 

DEO PRASAD SAHU V. GajaDHAR PRASAD SAHU 

«7 I C. 318 . 1 P. t. T. 862. 
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LIMITATION ACT iIX OF 1008), 8. 5— Mistake 
of Law. 


LIMITATION ACT (IX OF 1008), S. 5- Mistake 
of Pleader. 


S. 5 — Mi stake of law — Law settled — 

lime if can be extended— C. P. Code , S. 149. 

Where on the question of court-fees in a parti- 
cular class of ca-cs. there was a considered rul- 
ing binding oo all the courts in the districts, it 
is no ground for extending time that the appel- 
lant was under a misapprehension as to the 
amount to be paid. ( Pefon , J . C.) MURLI Mai. v. 
Yaishno Ditta. 73 I. C 788. 

Mistake of Pleader. 

I 

8. 5 and Art 152— Mistake of pleader. 

An appeal which lay to the Dt. Court was pre- 
sented under wrong legal novice to the High 
Court which returned it for presentation to the Dt 
Court At the time of piesentation to the Dt. 
Court the time lor appeali. g to th t Court had 
expired, but the appeal would nave been in time 
il it lay to the High Court. The Dt. judge admit- 
ted the appeal ex parte subject 10 objections on 
the ground of limitation. Ttie appeal was after- i 
wards tianslerrcd to the High Court which excus- 
ed toe delay holding tbat the mistake of appel- 
lant's legal adviser was sufficient cause within 
S 5. tieliis mat 'he order ol the High Court was 
proper 45 Cal 94 (P. C.) Foil, (bi r John Edge.) 
^UhDKKBiiAi v Collector of Deloach. 

43 bom. 376 : (19191 M. W N. 254 : 

23 C. W. N. 753 : 52 I. C. 897 : 

21 Bom. L. K. 1148 : 46 1. A. 15 (P. C.J. 

8. 5 — Mistake of pleader — Sufficient 

cause. 

Though the courts should ordinarily insist upon 
ltrgal practitioners giving correct advice, neverthe- 
less it may be that to demand at tue present time 
a uorroal standard ol efficiency would impose 
hardship upon luigants. An Dullest mistake made 
by a litigant upon incoriect advice of counsel, is 
a sufficient cause for excusing delay under S. 5 of 
the Limitation Act. Where in ignorance of the 
rules of procedure of the High Court, a mofussal 
pleader did r.o« procure copies of judgment aad 
decree to be hied along with the second appeal 
and these copies were filed alter the time pre- 
scribed. Held , tuere was sufficient cause within 
S. 5 ol the Liin. Ac» for excusing delay. (A tears, 
C J , Banerjcc and Stuart, JJ.) Siiib Dayal v. 
JagaNNATH Prasad. 44 All 637 : L B. 3 A. 413 : 

20 A. L. J. 674 ; 1022 All. 4b0. 

8 5— Mistake of pie ait er — Sufficient 

cause— Vakalatnama filed with memorandum of 
apptdl omitting pleader' ? name but accepted by 
pleader. 

Where the body of the vakalatnama filed along 
with a memorandum of appeal omitted the name 
of the pleader but the latter had signed it in 
token of acceptance and before the appeal was 
decided the appellant filed a complete vakalat- 
nama, held that the appeal must be deemed to 
have been presented on the date when the com- 
plete power of attorney was filed and that the 
time should be extended under S. 5 of the Act. 
(Bancrji and Gokul Prasad, JJ>) Smambhu Nath 
v. Badri Das. 43 All. 392 : 61 I. C. 4)0 : 

19 A L. J. 183. 

S. b — — Mistake of pleader . 

A lawyers wrong advice causing an error has 
lo be proved by the party. It is pertinent undtr 


S. 5 of the Limitation Act. ( Stuart , J.) Khajrati 
Lal v. Debi Dayal. L.B.SA. 151 (Bev.). 

8. 5— Mistake of pleader — Recalling 

order excusing delay. 

In order tbat a mistake of the pleader may be 
sufficient cause for granting an extension of time 
under S. 5. there must be a proper evidence es 
tablishing that a bona fide mistake was commit 
ted. A Judge has power to revoke an order ex 
cusing delay before the appeal is admitted. [Flet 
cher and Huda % JJ.) Iswar Chandra Kapali v 
Arjun. 45 I. C. 725 


8. 5 — Mistake of pleader —Omission to 

file copy of decree. 

Where the copv of the decree appealed from 
had been given to the vakil but by an unexplic- 
able mistake it had not been filed along with the 
memorandum of appeal and the vakil had since 
died the High Court extended the time under S. 5 
of Limitation Act. ( Mooketjee and Beachcroft , 
//.) Prosonno Kumari Debi v. Ramchandra 
SiNGHA. 17 I C. 155 : 47 C. L. J. 66 

8. 5— Mistake of pleader. 

The plffs. correctly valued their claim for 
Court-fees at a certain sum : but for the sake of 
jurisdiction they valued it erroneously flue to the 
legal adviser’s omission to give effect to S 8 of 
Suits Valuations Act. Defts. did not raise objec- 
tion to the same. Plffs. case was dismissed and 
thev appealed to the Pist Judge where also they 
did not ooject at once but asked for an adjourn- 
ment. At the hearing they raised the objection on 
which memorandum of appeal was returned to be 
presented to the High Court. They promptly filed 
it before the High Court but after the expiry of 
due period. Held that sufficient cause required 
by S- 5 of the Limitation Act had been made out 
and the appeal, ought to be admitted even though 
out of time as some responsibility was on the 
deft, for the difficulty which the plffs. presently 
experienced. iMookertee and Holmwood , JJ.) 
Bonomali Gaontia v. Padma Lochan Gaonta. 

16 I. C. 425 : 16 C. L. J. 366. 


— S. 5— Mistake of pleader. 

Though generally erroneous advice of pleader 
is not a sufficient cause, a litigant should not be 
made to suffer for the pleader’s error if the mis- 
take is of such a nature as would mislead even 
experienced practitioners. 1 he true test is whe- 
ther the litigant has acted under honest though 
mistaken belief, formed with due care and atten- 
tion. ( Mookerjcc and Carnduff, JJ.) SUNDER Kobr 
v. RaghuNath Sahai. 12 1. C 677. 


8. 5 —Mistake cf pleader— Appeal filed in 

jut t without jurisdiction. . 

•• A legal adviser’s mistake, in order to justify 
i extension of the period prescribed for present- 
ig an appeal, must be a bona fide one, and 
athing can be deemed to be done in good faith 
hich is not done with due care and attention 
5 I C. 542 ; 43 I. C. 317 Foil. Mere carelessness 
r oversight of the appellant, or h| s eounse! in 
resenting an appeal in a wrong Coo^^ch by 
ie exercise of due diligence, could have been 



1901 


CIVIL D1GKST, 1911—1923. 


1902 


LIMITATION ACT (IX OF 1906), S. 6— Mistake 
of Pleader. 


LIMITATION ACT 
gence of Party. 


(IX OF 1906), 8, 5 — Negli- 


avoided, cannot be recognised as a sufficient 
reason for excusing delav under S. 5 of the Lira. 
Act. [Abdul Raoof. J.) Umrao Bakhsh v. Nuk 
Mahomed Khan. 1923 Lab. 612. 


8. 5 — Mistake of pleader— Memo, of 

appeal not signed through oversight — Extension 
allow'd. 

Omission to sign a memorandum uf appeal by 
oversight, which was otherwise in order and had 
been dulv presented, was ufficient cause for ex- 
tension of time under S. 5. (S colt-Smith and 
Zafar Alt , JJ.) Thb Firm Mathra Das v. The 
Firm Ram Lal. 1923 Lab. 402. 


8. 5— ’ Mistake of pleader — ‘Memorandum 

not signed by pleader— Extension of time. 

S. 5 of the Act must be applied under equity to 
• case wr. ere an appeal is filed in time and no 
laches can be attributed to the appellant, but the 
pleader through oversight did not sign the memo* 
r»ndum of appeal. {Broadway and Abdul Quadir, 
jj.) Balwant Singh v Sundar Singh. 

63 I. C. 726. 


8. 5 — Mistake of pleader. 

A legal adviser's mistake in order to justify an 
extension of time must be a bona fide one. Filing 
an appeal in a court which has obviously no 
jurisdiction cannot be considered to be a bona 
fide mistake. A mistake is uot bona fide if it is 
done without due care and attention {Broadway, 
/ ) Ahmad Hussain v Shamsul Nisa. 

10 P. L. B. 1918 : 45 I. C. 642 : 69 P. W. B. 1918 


" 8. 6— Mistake of pleader. 

A legal adviser’s mistake to justify an exten- 
sion under S. 6 ol the Limitation Act, must be a 
bona fide one. ( Shadi La! and Bioadway, //.) 

*• Shadi ’ 95 *• *■ : 
174 P. W, B. 1917 : 43 I. C. 317 : 13 P. L. B 1918. 

8 - 5 — Mistake of pleader.] 

Wncre an appeal was tiled out of time under 
tnc advice ol a pleader who was misled bv a 
change in law. it was held that there was suffici- 

r w T l n , de ' 5 for " ‘ filin « ' vi,hi " time. 17 
C.W. N 807, Foil. {Shah Din, J.) AztM Ullah 

r. Gokalchand. 32 I. C. 640 : 87 P. W. B, 1916 


T *■ b ~ Mislfito Of pleader— Extension 

time. 

Assuming that in some circumstances a fjtigj 
is enh. led to an extension of time under S. 5 

Act when he ha * been * n i®l-d by 

whtn?t, 0f h,S legal advi8er ‘he principle , 
wh.cn the court acts is that the mistake must I 

aL SUCh . a descri P ,i0 " ‘ha‘ « might arise ev, 
--ft 1 prac,ioner * of experience. 12 I. C 6 

Dey U ‘“ cr ' c 1 »»* M"Uick, J.) s 

Dey n. Mt R ajwanti Kubr. s P t. T 9( 

1923 P. H 

b - Mistake °f ^leader - Erroneo 

_ ™f™ 1 ® , . lhal M erroneous advice of a plead 
or coun.ei „ no sufficient cause to extend tl 
time for an appeal presented oul of (j^e is n 
mflex.bJe, and where the mistake is o ne “hit 
«nse even among experienced pracHtion^ 
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litigant should not be made to suffer fnr sucb an 
error. ( Miller . C J, and Vulltck, J. j S. C. DEY v. 
Rajwant KueR. 63 1. C. 278 : 6 Pit. L. J. 287. 

6. 6 — Mistake of pleader — Bona Edo ad- 
vice based on false inform a lion. 

The advice given bv a legal adviser though 
honest and bona fine will not be counted as under 
S. 5 a sufficient cause if it is on an untrue state- 
ment. [Miller. CJ. ard Coutts , J.) Mussahmat 
Bibi Fakhkunnissa v. Rambhajan Singh. 

49 I. C. 1000. 


8. 5 — Mistake of pleader. 

A pleaders’s mistake is a good ground for ad- 
mitting a time-barred appeal, when the mistake 
is bona fide. t.c. % made in spite ot due care and 
attention, [Fox. CJ. and Twomey , /.) Ma Mai 
Gale v. Maung Tun Win. 8 L. B. B. 666 : 

37 I C. 815 : 10 Bur. L. I. 221. 

8. 5 — Mistake of pleader. 

Where an advocate’s firm delayed presenting 
an appeal by two days after the last date for fil- 
ing it. despite their knowledge that costs and 
fees had been sent to them by Telegraph money- 
order which could not be received owing to the 
absence of the member of the firm to whom it 
was addressed. Held, there was no sufficient cause 
to excuse the delay. [Parlctt. J.) Makya Mya v. 
Mg Tun Hla. 97 i $39, 

8. 6— Mistake of pleader. 

A mistake of law by an advocate is not a suffi- 
cient cause within S. 5 of the Limitation Aci. 2S 
M. 166, Dist. ( Tworney , J.) Salvador v. Meyer 
& c °. UI. C. 812 : 4 Bur. L. T. 175. 

Negligence of Guardian. 

*• 5 — Negligence of guardian. 

Where the court of wards had the authority to 
mako an application on the ward’s behalf but 
did Dot do so within the limitation period, the 
ward cannot after release from the superintend- 
ence of court ol wards, be said to have had suffi- 
cient cause for not making the application during 
the period of his wardship. [Stuart and Kanhatya 
Lai, AJ.Cs.) Narendra Bahadur Singh r. Oudh 
Commercial Bank 46 I. C. 68 : 5 0. L. J. 163. 


Negligence of Party. 

B, « 5 an d 2 |1) — Negligence of party — Due 
oarc on appellant's part required. 

Due care and attention are required on the 
part of an appellant to warrant an extension of 
the appeal time by the Court under S. 5 of the 
Act. (Shadi Cal and Broadway, JJ.) Jaidayal 
Mal v. Awar Nath, 37 x. c. 826 : 

27 P, W. E. 1917* 


——8. b— Negligence of parly- Appral filed 

with coPy of the tudgmint but without cobv ot 
decree. VJ • 

Appeal filed without copy of decree though 
with copy of judgment is not properly presented 
and becomes barred if the filing of the copy of 
the decree is after the period of limitation. (R c id 
C.J. and Ryves, J.) Masum Begah v. Madan Mo- 
han Lall. 9 I. c. 222 : 8 P. W, B. 191L 

— -I. 6 Negligence of Party— No extension 

of time to negligent appellant. 
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LIMITATION ACT (IX OF 1908), 8. 5— Negli- 
gence of Party. 

An extension of time to appeal cannot be grant- i 
ed on the ground of unforeseen contingency in 
the case oi a negligent appellant postponing to 
present the appeal till the last day of the prescri- 
bed period. (S tanyon, A J.C .) KBDARNATH v. 
ZumbaRLAL. 37 I. C. 503 : 12 N. L. R 171. 

S. 5 — Negligence of party — Notice of 

judgment — Date. 

In the absence of any indication to the contrary, 
it m ist be presumed that the notice required 
under O. 20, R. J, C. P. Code was given. A per- 
son who wishes to take advantage of S- 5 must 
show that he has no 1 been negligent and tha he 
has been prosecuting his case with due deligc nee 
[Lyle, J.) Habibullah v. Bxnarsi Das. 

22 0. C. 379 : 55 I. C. 837 : 2 U. P. L. R. (J. C.) 60. 

3. 5 —Negligence of party— Carelessness. 

A Court should not excuse under Sec. 5 of Lim. 
Act delay due to gross carelessness. ( Roc and 
Coutts , JJ.) Sheik Palat v. Sarwan Sahu. 

55 I. C. 271. ; 


LIMITATION ACT (IX OF 1908). S. 5-Negli 
gence of pleader. 

for the delay. Each case must be judged on its 
own facts and circumstances. ( Ptidcaux , A. J. C.) 
IbriWAKUAS V. BlSMILLA KHAX. 

1928 Nag. 183, 

3. 5 — Negligence of pleader. 

Where it is shown that an Advocate who is a 
Barrister or other professional genii men, rccie- 
ved, and accepted instructions to file an appeal or 
make an application and the client lost his right 
to appeal or make the application as a result of 
the negligence of the Barrister or practitioner to 
6le the appeal or application within time, such 
Barrister or Vakil would be liable in a Court of 
Law. That however is no ground for excusing 
the delay. When'an appeal was filed 37 days 
out of tune, and no explanation for the delay was 
given except that instructions had been given in 
time to the Barrister together with a sum of 
money for costs the Dt. Judge could not admit 
the appeal. ( Richards , C. J. and Bancrjcc . J.) 
Budha v. Diwan. 37 All. 267 : 

28 I. C. 265 : 13 A. L, J. 286. 


S. 5— Negligence of party— Negligence of 

servant or agent . 

The Court can extend time under S. 5 only for 
sufficient cause. The negligence of a servant 
in the performance of the duties entrusted to 
him docs not amount to sufficient cause. ( Miller , 
C. /. and Mullick , J.) Jaleswar Dayal Singh 
v. Ram Hari Sahu. 55 I. C. 17. 

S. b— Negligence of party— Delay— Ex- 
planation — Negligence of servant. 

Where law provides a cime-limit within which 
a step is to be taken and a party waits until the 
last moment betore taking that step, he is not 
entitled to the Court’s indulgence it an accident 
prevents the step from being taken within the 
time. A part/ is not entitled to plead the 
negligence of his servants as a ground for 
excusing delay. ( Miller , C. J. and Roe % J.) 
Seth Jahar Mal v. Pritchard. 

52 I. C. 226 : 3 Pat. L. J. 381. 

Negligence of Pleader. 

8. 5 — Negligence of pleader— Mistake of 

pleader s clerk — Unstamped decree. 

Where an appeal is filed without a stamped 
copy of the decree appealed against, and the 
deficiency in Court-fee is not made up within the 
period of limitation allowed for filing the 
appeal and it is urged as a ground f >r excusing 
the delay that the pleader’s clerk concerned bad 
by mistake omitted to file a stau.pefl copy of the 
decree, held that there was no ground for excusing 
{he delay and that the appeal should be dismissed. 
Valuable right had accrued to the respondent by 
reason of the period of limitation for filing the 
appeal having elapsed and it would not be fair : o 
admit the appeal on such slender grounds as had 
been put forward in the case. [bcott-Smith, J.) 
Shahadat v. Hukam Singh. 

1924 Lah. 401. 

8. 5— Negligence of pleader— Delay in 

filing appeal . 

It is not always a sufficient ground for excus- 
ing the delay in filing an appeal to say that the 
negligence of the pleader has been responsible 


S. 5 — Negligence of pleader— Appeal, 

presentation for— Vakalatnamah not signed by 
appellant. 

Where the memorandum of appeal was pre- 
sented in time but was signed by a pleader 
whose vakalatnamah was not signed by the 
appellant the mistake being bona fide % is a suffi- 
cient cause for extending time under S. 5 of the 
Limitation Act. [Lyle, J ) Kabbeb v. Naush 
Ali. 211. C. 444 : 11 A. L. J. 779. 

8. b— Negligence of pleader. 

Where an appeal is filed in a wrong Court 
owing to gross carelessness of the pleader and 
after return was filed in the right Court after 
time, it was held there was no sufficient cause 
for not filing in time 28 A. 414 and 29 A 638 
not Foil. ( Kensington and Beadou , JJ.) 
Mohamla v. Ladha Sinqh. 9 P. L. R. 1914 : 

23 I. C. 86 : 23 P. W. R. 1914. 


S. 6 — Negligence of pleader— Sufficient 

cause. 

Notwithstanding the carelessness of <he 
appellant's counsel in filing a copy of deposition 
instead of a copy of the decree, at the lime of 
filing an appeal, time should be extended to 
enable him to file a copy of decree. (Retd, C. J I 
Hakjasmal v. Kahni. 

104 P. W. B. 1913 : 173 P. L. B. 1913 : 

19I.C. 438 : 85 P. B 1913. 

8. 6 —Negligence of pleadcr-Dclay when 

excusable, 

Held, ibat " Sufficient cause within S. 5. for 
not filing the appeal within time had been shown 
though the pleader was not free Irora blame as 
the pleader’s clerk neglected to file the papers in 
time. The Counsel must see that their client's 
appeals are not barred by time. 28 A. 414 . 29 A. 
638, 13 C. 62 ; Ref. and Dist. IShah Din and 
ScoU-Smith, JJ.) BiBtPuTi.it> JwalaDkbi. 

120 P. W. B 1912 : 16 I. C. 488 : 

7 P. L. B. (Bnpp ) 1912. 

-8. b— Negligence of pleader 


Under S. 5 neither delay caused by negligence 
in applying for delivery of copies at the office 
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LIMITATION ACT (IX OF 1908), 6. 5-0nue. 

nor delay caused by pleader's clerk's negligence 
in filing the appeal is “ sufficient cause", (f/.iy- 
ward, J. C.i All a it da dsh ah v. Mukhdum Amin 
Mohomkd. 24 I. C. 977 : 7 S. L. B. 201 


Onus. 


■S. 5 — 0 nus. 


It is the duty of (he litigant to know <he last 
day on which he can present his apoeal and it 
there >$ delay the burden rests on him of adduc- 
ing strict proof of the sufficient cause on which 
he relies. (Sir Lawrence Jenkins , /.) KrisHNa- 
S'VAMC PANKONDAR v . Ramaswami Chettiar. 

41 M. 412 : 

4 P. L. W. 54: 16 A. L. J. 67 : 7 L. W. 156 : 

23 M. L. T. 101 : 27 C. L. J 253 ; 

3 P. L R. 1918 : 22 C. W. N. 48l : 

21 Bom. L. B. 541 ; 11 Bur. L. T. 121 : 

11918) M. W. N. 906 : 43 I. C. 493 : 

45 I. A. 25 : 34 M. L. J. 63 iP. C.l. 


Power of mcceasor. 

S. 5 Pomer of successor— Order excus 


itig delay—Successor of Judge bound. 

An order made by one judge extending time 
owing to delay iu getting copies of decree should 
not bo interfered with, by his successor. 
I Greaves , /.) Ujir Ah v. Siddiqub AHamed. 

50 I. C. 882. 


— — — B. 5 Power of successor— Appeal admit- 
ted— Successor of Judge bound-Admission subject 
Jo objeottons . ‘ 

c .,K- n .°. rder . . ad mitting a time-barred appeal 
subject to objection at the hearing is binding 

r 0 p^ SU f CCeS80f t of the Dt * ,ud S e who cannot 
re open it except at the instance of the respondeor. 

lho practice of admitting appeals 1 subject to 

Privv °r 3t th M hcarin K’ h as t>ecu condemned by 
ItfiwL . and should therefore cease. 

Bn and Huda ‘ H -) Tblendra Jit 

KA/ hUMAR V. GuNENDRA J t T R*, KUMAR. 

601. C. 374. 

Poverty. 

6 ~ PoVtrl *-APP‘“<'‘io» to appeal as 

ma^ " t . ed aftet * itn# wi,h ful1 ^amp, 

leave ,f a P revious application for 

Hml a ^? PP l S pauper was presented within 

R • ,ld rc i c cted. {Chevis and Scott- smith J] \ 

ass sr-n sS» ,r s 

Khan v. Bebbee Umdan Bbgam ’ StUDI 

S4 P. W. K. 1918 i IS I. ?f?3 J 5a p. t . E 19l8 

ending for 
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LIMITATION ACT (IX OF 1908), 8. 5— Proceed- 
inga. 

Poverty is not a sufficient cause within S. 5 for 
extending the period of limitation. [Hartnoll, O. 
C, J. and Young , /. ) AnnamalA! v. O. M. M. R. 
M. CHKTTY. 22 I. C. 884 : 7 L. B. R. 90. 

Procedure. 

S. 5 — Procedure— Delay m filing appeal 

— Extension of time— Implied from the procedure 
of the High Court. 

The secretary of a company registered was 
granted by the company a charge on the unpaid 
calls. In the winding up proceedings, the 
secretary applied to enforce tbe charge, and the 
Dt. Court recognised the validity of the charge, 
though unregistered, in spite of the opposition of 
the liquidator. Neither the liquidator nor the 
debenture holders appealed against the order. 
More than a year after the expiry of (he time for 
3ppeal, when it was sought to enforce the charge, 
the debenture holders objected and on their 
objections being overruled by the Dt Court, ap- 
pealed to the High Court, on the ground of non- 
registration. The High Court allowed the appeal 
on that ground. Held , that the High Court must 
be taken to have impliedly extended the time for 
appealing against the first order of the Dt. judge, 
though the proper procedure would hate been to 
allow an extension of time on an application for 
leave Jo appeal. [Viscount Finlay,) Krishna 
Iyengar v. Nallarbrumal Pillai. 

43 M 560 : 18 A. L J. 489 : 
22 Bora. L. R. 608 : 28 M. L. T. 28 : 12 L. W. 92 • 
(1920) M. W. N. 419 : 56 I. C. 163.’ 

2 U. P. L. R. (P. C.| 118 : 38 M. L. J. 444 (P. a). 


“ 9 * 6— Procedure— Delay iu presentation 

of appeal— Procedure. 

When a memorandum of appeal is presented 
bevond the prescribed period of limitation the 
Judge should endorae upon it the date of presen- 
tation and order that notice be given to the 
respondents. The Court should secure at the 
stage of admission the final determination (after 
due notice to all parties) of any question of limi- 
tation affecting the competence ol the appeal. 41 
M. 412 Rel. (Sir John Edge.) SUND.ar Bai v. 
Collector of Belgaum. 

43 Bom. 376 : (1919) M. W. N. 264 : 

23 C. W. N. 753: 21 Bom L. B. 1148 : 

62 I. C. 897 : 46 l. A. 16 (P. C.). 

Proceeding,. 

0 f Cour( S ‘ b ~ Proc cedings "» wrong Court— Duty 

When lime-barred appeals are filed in wrong 
•ourt the Court can dismiss them and need not 
return them for presentation to the proper Court 
tn order that the latter might consider the ques- 
tion as to whether the time for presentation could 
be extended. (Lord Buckmaster,) Charandas v. 
Amirkhan. 48 Cal. lio : J5 C W N 289 - 

3 P. W B. 1981 : 18 t. W.49 

23 M, L. X. 149 : 18 A. L. J. I09fi • 
22 Bom. I. B 1870 : 47 I. A. 366 : 87 I. C. 606 
2 U. P. L. B. (P. C .) 124 : 39 M. L J. 195 : (P. 0).‘ 


.... *• 6 ~ Proceedings in wrong court. 

Where the point of law was a doubtful one aud 

,hair appeal In a wrong Court 
but within 5 days of the return of memorandum 
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LIMITATION ACT (IX OF 1908), S. 5— Proceed- 
ing*. 

of appeal by the wrong Court filed it in the 
proper Court, held that extension oi time under 
section 5 of the Limitation Act ought to be grant- 
ed. (Go^u/ Pra'ad. J .) Mt AkbaRI Begam v . 
SHAIKH Zakin Ali. 1923 A. 364. 


LIMITATION ACT (IX OF 1908), S. 6— Review, v 

Held, there was no excuse at all for filing the 
appeal in ihe wrong Court and that the mistake 
was not excusable and the appeal was barred. 
(Shadt Lai and Broadway , 77.)Nathu v..Mahom- 
med Shafi. 2 Lak L. J. 390. 


8*. 6 and 14 — Proceedings in wrong 

Court — Bona fide mistake— Discretion of Court. 

Where an appeal filed in time but in wrong 
court owing to a bonaftde mistake, is returned on 
the last dav of limitation for presentation to a 
proper Court, the fact that it is not presented on 
the proper day ought not to be a ground for re- 
jecting it as barred ; judicial descretion should 
point to its admission. ( Piggott , /.) Nakain Singh 
>. B ik ram Singh. 11 1. C. 814 : 8 A. L. J. 793 


B. 5 —Proceedings in wrong court— Prc 


tenting appeal in a wrong Court — Good faith ' 
meaning. 

Where delay is caused by the fact that the ap- 
peal was first filed in a wrong Court, the period 
of limitation should be extended provided the 
appellant has acted in ‘good faith* which means 
'honestly' but not without due care and attention. 
{ Maclcod.C . /. and Fawcett. J.) Dattatreta 
S lTARAM GaDKAKI V. SECRETARY OF STATE. 

45 Bom. 607 : 60 1. C. 744 : 23 Bom. L B. 89. 

—6*. 6 and 14 — Proceedings in wrong court 


3 5. 6 and 14— Proceedings in wrong court 

— Carelessness— Minority- Effect of. 

Held , that as S 86 ol ihe Probate and Admini- 
stration Act clearl> specified the High Court as 
the Appellate Court, the appeal against an order 
appointing a receiver was filed in the Divisional 
Court by cai elessnes-* and not by mistake ol law. 
There was no sufficient cause lor not filing the 
appeal in the High Court within the time pres- 
| cribed. The time taken up in the Divisional 
Court could not be excluded ; the fact that the 
appellant was a minor did not justily extension 
of the period of limitation. ( Kcid % C. J ) Harnam 
Kuar v . Sohan Singh. 

15 1. C. 170 : 205 P* W. R. 1912. 


8. 5 — Proceedings in wrong court— Legal 


—Sufficient cause. 

In exercising its discretion under S. 5 of the 
Limitation Act in excusing delay in the presenta- 
tion of an appeal the Court will be guided by the 
provisions of S. 14 though S. 14 does not in terms 
apply to appeals 23 C. 325 ; 23 C. 556 ; 21 B. 352 
Kef i Mookerjee and Panton , JJ.) KUMUDIXI 
Kay v . Kamala Kant Sen. 

35 C. L. J. 108 : 1922 Cal 247. 

Sb. 5 and 14— Proceedings in wrong court 

—Sufficient cause. 

The Bona fide prosecution of an appeal in a 
wrong court should be regarded as a proper 
ground or as sufficient cause within S. 5 ol the 
Act lor extending the time for filing an appeal 
notwithstanding that S. 14 of the Act does not 
apply to appeals. ( Richardson and Bcachcrofl% 
jj.\ Rupa Thakukani v. Kumadnath Karmar- 
KA k. 46 1. C. 116 :24 C. W. N. 594. 


advice — Bona fidcs of appellant. 

Where an appeal is preferred to a wrong court 
in good laiih and by the advice of a lawyer the 
time which is spent in pro?ecuting the same 
should be excused under S. 5 of the Limita'ion 
Act, 45 Cal. 194 |K C ) and 20 C. W. N 49 Foil. 
(Kanhaiya Lai . A. J. C) Mahabir SlKOH v 
BBHAKI SINGH. 

52 I. C. 235 : 1 U. P. L. B. (J. C.) 9. 
•8. 5 — Proceedings in wrong Court— Bona 


S. 5— Proceedings in wrong court . 

■ O " I 


«/ • o 

The High Court directed under S. 5 of the Limi- 
tation Act that the memorandum of appeal to the 
Dt. Judge be registered as an appeal from an ori- 
ginal decree against the order of the Sub-Judge. 
t MookerjecandCarnduff . JJ.) Raniit MissbR 
V. Rauudar Singh. W I. C. wo . 

16 C. L. J. 77 : 17 C. W. N 116. 

— S. 5 — Proceedings in wrong Court— 


fide mistake of guardian — Sufficient cause. 

Where an illeteratc mother of a minor, as his 
guardian, presented ihe appeal in a wrong court 
but on its being returned pre?ented it to the pro- 
per Court ihe mistake is bona fide and the delay 
in presenting the appeal to the proper Court is ex- 
cusable. ( Lindsay , J. C.J SHEo Pal Singh v. 
Kkipala. 30 1. C. 211 :2 0.L. J. 325. 

8. 6 — Proceedings in wrong oour l— Mis- 
take cf law 

The presentation of appeal to a wrong court 
through a mistake oi law is not sufficient excuse 
for admitting the appeal out of time. The ap- 
pellant must, when he files an appeal out of nine, 
state in bis memorandum of appeal the B rou "° s 
on which he seeks to get the delay excused^ [Me. 
C oil, A. J. C.) NgaFo Kan v. Nga Shwe DaT- 

27 I C. 967 : 7 Bur. L. T. 260. 

•S. 5 — Proceedings in wrong Court . 


Criminal appeal. 

Delay in filing a criminal appeal should be ex- 
cused under S. 5 of the Limitation Act where it 
was erroneously filed in another Court since 
there is no question of a " successful litigant 
loosing a “valuable right". l Sco, ‘ S . m * th '!.\ 
Surta Singh v. Emperor. 69 i. c mb ■ 

22 Cr L. J. 124 : 1 Lah. 508. 

S. 6 — Proceedings in wrong Court — Pre- 


sentation of appeal in wrong Court. 


, An appeal was filed bv oversight in the Div.sion- 
I .1 Court instead of the Chief Court and the Court 
passed judgment thereon without noticing the 
, error. The facts are a sufficient cause lor not 
i presenting the appeal within time. J Hartnoll.O . 
C. /. and Ormond . J ) »lo. Sw. i*. Me. Po. 

12 I. C. 28 : 4 Bur. L. T. 224. 

Bevitw. 

1. 5 —Review. 

Where on an application for review the lower 
court heard fresh evidence, considered the merits 
of the case but finally rejected the application for 
review and it was not clear whether the lower 
| Court granted the review and re-hoard the case or 
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whether it had rejected the application for review 
and it was difficult to see from which decision of 
the lower Court the appeal should be made. Held, 
that it was a fit case for admitting the appeal out 
of time under S. 5 of the Act ( Richard s t CJ. and 
Tudbali . /.) Nanhb v. Mangat Rai. 

10 I. C. 047 


— fc 8i. 5 and 14 — Review — Discovery o{ new 
evidence . 

Where there was no actual delay in fact but 
only a kind of constructive delay imputed io the 
Appellant, a Mahomedan female by reason that 
certain applications made from time to time bv 
her legal advisers were not applications valid and 
efficient under the law, held that it was a case 
calling for the application of Ss 5 and 14 of the 
Act. (Batchelor % C. J. and Kemp x J.) Bai Nematbu 
v. Bai Nematullabu. 

42 Bom. 295: 46 I. C. 14: 20 Bom. L. B. 434 


3.5 — Review — Time taken in filing re- 
view Appeal. 

An appellant is entitled to deduct the period 
during which an application for review was pend- 
ing. 45 C 94 Rcl. (Woodroffe aud Ghose % IJ ) 
Purna Chandsa Chhatopadhya v. Sheikq 
Mabud Baksh. 1923 Ca 1 291 (1) 


•8. 5 — Review— Time taken in . 


- — — - ^ w r mm w w m ~ 0 

An appellant is not entitled as a matter M right 
to deduction of the period during which an appli- 
cation for review remained pendrng in the court 
below. He has to seek extension of time under 
S. 5 of the Act, (Mookerjec and Beachcroft , JJ.\ 
Prosanna Kumar Raidia v. Ramachandra De 

47 1. C. 677 : 28 C. L J. 20. 


— — — 8. 6—Revitw-Timc taken in. 

me time spent in an iofructuous application 
for review will not be excluded if the grounds of 

” w l e ™ ,7 er ® 0,,l y S/ounds of appeal. (Hotmwood 
and Walmsley. JJ.) Sudhkarraut r. Sadasiv 
Jhatap Singh. 31 1, c. 70S: 19 C. W. H. ins. 

— S 6 Review— Tims taken in. 
y I j ne takcn for review of judgment can be 
D«inJ e ii ndC ( r , S ' 5o ‘ ,he Ac| in reckoning the 

ADoefla°l ‘r ' a , °r . ,0r . fi,in 2 an a PPeai if the 
i C “ fi,,ds thal ,herc »ai a good 
“T .iw V,CW *" d ‘u h *‘ th0 Proceedings amou t 

Uon (iv„// a c Se .r ,th ,'? thc n,eanil 'g of ^e scc- 

Wadhana m «’p Warvani Singh v. 
Wadhana. W. B. 1918: 89 P. B. 1918: 

49 I. C. 588 : 87 P. L. B. 1918, 


An Ti '" e SP<Hl in ~E*clusion. 

An application for review preferred with a 

- '"sap* 

107 P. B. 19.8 : 46 I. C. 83 : IM*,! ». 

Tt£: 

Where one party applies for review the «m. 
°r cross review by the oth?r Sy^aid'^ 


extended if necessary as one is a counter blast to 
the other. (Shadi Lai and Le Rossignol. JJ.) 
Nikki v. Gujar Mal. 84 P. W. B 1917 : 

42 I. C. 54 : 144 P. t. R. 101T* 


for— Exculu 


8. 5 — Review - Time taken 

sion of. 

A review was attempted by putting forward a 
fresh document before the Court, which was 
rejected An appeal was 61cd after the period of 
limitation but within time. If the time taken for 
adjudicating review was excluded from computa- 
tion and the Appellate Court excused the delay in 
appealiog and decreed the appeal on the basis of 
the new document. Held, that the appeal was 
rightly admitted and the procedure of the 
Appellate Court was not irregular. (Johnstone 
and Shadi Lal % JJ.) WlNKLEY v. WASAWA SlNG 
55 P. L.E. 1915 : 28 I. C. 928 : 50 P. W. B. 1916, 


•S. 6 — Review — Time spent in. 


Time spent in review proceedings based 0 b 
reasonable grounds may be sufficient cause but 
•n unexplained delay of two months after rejection 
of the review appficaf ton is no sufficient cause 
(Shah Dm. J.) Ganda Singh i>. Jawala Singh. 
140 P. L. R. 1911 : 10 I. C. 129 : 222 P. W. B. 1911. 

•Si. 5 tod 12 — Review — Time taken in — 


Exclusion of. 

Time taken in ob'aining a review ot an erro- 
neous order, cannot be deducted from the time 
required to preseot an appeal against the order 
sought to be reviewed, (White, CJ. and Oldfield y 
T .) Rao Sahbb Namberumal V. Krishnajeb. 

15 M. L. T 263 : (1914) M. W. K 310 • 
13 I. C. 919: 26 M. L J. 356 


-8. S— Review. 


Time spent in an iofructuous application for 
review will not be excluded if the grounds of 

Wc'\v C v ?!\ l ? 2 ro “ Dds 0< »PPeal. 31 I. C. 705 : 
. w * «• *113. And time spent in unsuccess- 
fully prosecuting an application for review is not 
aKvays sufficient cause” [Cha,nir. C. J. and 
J xea la Prasad , J.) Dwarkssinqh v. Layakat 
aluchan. 34 , Ci 44 _ 


d ~ ud 8 ® Review Time spent in. can be de- 

Wherc an appeal has been filed after the 

fhe ™i. e , pre : cribcd of limitation and 

he appellant seeks to deduct in his favour tha 
time spent in a review of ihe lower Court's judg- 
ment the appellate Court would not excuse the 

ah e y “S 8 ‘ he * ro «" d *of review were reason- 
able. [MaungKin. J.) MaUNQ Lvn r. Maunq 
Dun. 1 Bar. 1. J. 154 : 1928 Bang. 75 (2). 

— 8. 6— Review— Time taken in — When 
excused , 

Where a litigant files aa application for review 
on totally insufficient grounds, the time taken by 
ffim cannot be deducted under S. 5 of the Lira 
Act. 33 C. 1323 ; 183 P. R. 1888; 46 C. 94 Rel.' 
[Uaung Km , /.| Maung Daw Na v. Ma Kaya. 

84 I. 0. 618 : 18 Bnr. L. T. 219 ’ 

BftTUlon. 

0. 6 — Revision of order—Dtlau in 

presentation of appeal-OrL refuting ioZcZ 
if open to revision C, P. Code , S. 115. 
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An order refusing to excuse delay in presen- 
tation of an appeal is not open to revision even 
for showing that the appeal was in time. ( Ayling % 
J.) Thandayuthapani v. Chinnathal. 

24 I. C 872. 

Want of Stamps. 

8. 5 —Want of stamps— Court fee paid 

outside time by order of Court. 

The appeal was filed on Rs 18 stamp within 
limitation and the balance of Court fees was 
made up within a week under the orders of the 
Court without any objection on the part of tbc 
appellant. Held the mistake was a bona fide one. 
and it is a fit case for the extension of time 
under S 5 of the Limitation Act. [Moti Sagar, 
J\ ) Agha Mahomed Aslam v. Jodh Singh, 

1923 Lah. 513 (2*. 

S. 5 — Want of stamp — Difficulty in ob • i 

taining stamp. 

Semble : Difficulties in the procuring of the ne- 
cessary court fee stamps constitute sufficient cause 
within S. 5 for not having filed the appeal with- 
in time. [Chamier, C, J and Mullick. J ) Ram 
Sahay Ram Pandey v. Lvksmi Narain Singh. 

3 P. L. J. 74 : 42 I. C. 675 : 5 P. L W. 18 . 

3s. 5 and 12— Wxnt of stamp— Delay in 

presenting appeal. 

In the case of presenting an appeal against a 
Lower Court’s judgment when there is no unrea- 
sonable delay on the part of appellant to supply 
Folios and t> follow up his application for copy, 
the appellant is entitled to the benefit of S. 12 of 
the Limitation Act and delay caused by Statnos 
not being procurable on the last dav of limitatbn 
is excusable under S, 5 of the Act. ( Mullick, J.) 
Kesho Prasad Singh v. Harb\ns Raut. 

37 I. C. 211 : 1 P. L. J 163. 

S. 5— Want of stamp. 

Delay in filing an appeal owiog to the non- 
availability of stamp on tne last day for filing the 
appeal will be excused. ( Mullick, J.) Kesho 
Prasad Singh v. Harbaus Raut. 

37 I. C. 211 : 1 Pat. L. J. 163 

Miscellaneous. 

-8. 5— Appeal by heir. 

An appeal preferred bevond time by the heir 
of too deft, who died just before Judgment is bar- 
red. [Batchelor and Shah, JJ.) Bab 'J GANESH v. 
Sitaram MaRTAND. 18 Bom. L. B. 751 : 

36 I. C. 439 : 41 Bom. 15. 

— S. 5 —Sufficient Cause 1 — Meaning— 


Non-execution application. 

• — Si 6 and 181 — Non-execution applica- 
tions — Application for final deerte. 

S 6 of the Limitation \ct will not save limita- 
tion inasmuch as an application for a final de- 
cree in a mortgage suit is not an application for 
execution. [Richard C. J. and bannerjee . J. ) 
Nizamuddin Shah v. Bohra Bhiim Sen. 

40 All 203 -.43 1. C. 870 : 16 A. L. J. 85. 


S. 6—Non^execution applications — Decree 

barred by C. P. Code , S. AS— Effect of. 

S. 6 of the Limitation Act only applies to cases 
dealt with by the statute itself and does not apply 
to cases bai red by S. 48 ol the Code. Minori- 
ty. therefore, is no grouod for exemption from 
the operation of limitation provided for by S. 48 
of the Code. 16 B 536 not foil 37 M. 18 0, foil. 
[Richards. C. J. and Piggott . /.) Ram Nath 

TEWARI V. CHATAKPAL MAS TEWAKI. 

37 All. 638 : 30 I. C. 521 : 13 A. L. J. 826. 


8. 6 — Non-e'eeution application— Appli- 
cation to restore - Appeal dismissed for default . 

Where an appeal of a minor appellant has 
been dismissed for default, he cannot resort to 
S 6 to apply for its restoration, [Shah and 
Crump , JJ. I SOMBAI BABURAO V. SHIVAJl RAO 
KrishnaHaO. 45 Bom. 648 : 

60 I C 919 : 23 Bom. L. R. 110. 


S. 6 and Si 5, 7,8 and 14 -Non-execu- 
tion applications— Pre-emption suit 

A suit, where the representative of one o( two 
joint vendees is brought on record, after the 
period of limitation, the suit being barred against 
the representative, is really barred against the 
surviving vendees. The period of limitation 
could not be extended as Ss. 5 and,14 of the Li- 
mitation Act were not applicable and the provi- 
sions of Ss. 6 and 7 did not extend to suits to 
enforce a right of pre-emption under S. of this 
Act. [Rattigan, C. J. and Martmeau , J.) Musam- 


mat Husain Bibi v. Hakim. 

52 I. C. 587 


86 P R. 1919. 


S. 6— Son-execution applications— Limi- 

at, on Act [XV of 1 877). S. 7 -Applications to set 
side ex parte deerte. 

Minority can be successfully invoked as a pica 
mly in suits and execution applications under 
i.6 of Limitation Act of 1908. by which S. 7 of old 
ict is replaced, and so the exception in S. 6 of 
he Act of 1908 does not include the case of an 
pplication to set aside an ex parte decree x Shadt 

.at and Le Ross, gnat JJ.) * Wfi 

Rcr.iu 37 I. C. 292 : 101 p. R. 1916. 


Ignorance of death. 

Mere ingnorance of death is not a ‘sufficient 
cause* under the S. 5. 113 P.R. 1907, 60 P.R. 1911 
Dist. [Johnstone. C. J. and Ch'vis , /.) Daya 
Singh v. Buta Singh. 38 I. C. 7 : 

118 P. R. 1916. 

-S. 6 

Non-execution application. 

Personal privilege. 

Scope of. 

Several plaintiffs. 

Subsequent disability. 

Miscellaneous. 


S. 6 -Non-execution applications— C. P. 

. S. AS -A pplication under. 

6 of the Limitation Act. dees not operate '° 
id the period of twelve years under S. 48. C. 

( Benson and Sundara Aiyar,JJ.) REBALA 
ana Reddi v. Rebala Babu Reddi. 

13 M- L. T. 79 : 1913 M. W. N 114 : 
37 Mad. 186 : 18 I- C. 586 : 24 M. L. J. 96. 

-8. 6 and Art. 181— Son-execution appli- 


ons — Applications for order absofnf*. 

6 of the Limitation Act ts not aopl'cable t o 
pplication to make a decree absolute which 
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LIMITATION ACT (IX OF 1908), S. 6— Non-exc- 
cutioa application. 

is governed by Art. 181. ( Drakebrockman , J. 

C.) VlNAYAKAKAO V. BaIJNATHA. 

48 1, C. 934 : 15 N L. R. 36- 

5 6— Non-execution applications— Ap- 
plication under 0, 22, R 3. 

The section does not apply to applications 
under O 22, R. 3 oi the C.P. Code to bring on re* 
cord legal representatives of a deceased appell- 
ant nor to applications to set aside an ex parU 
decree on the ground of minority. 1 01 P. R, 191b. 
(Parlelt. J.) Ma Min Thin t\ MaUNG. Po Win. 

35 I C. 438 . 10 Bur. L. T. 27. 

Personal Privilege. 

S 6— Personal privilege— Assignee of 

minor . 

The purchaser of the properly of a minor has 
not got, by tbe assignment, the rights of a person 
under disability under S. 6 of the Limitation Act, 
y C, 663, ( Fletcher and Syed Hnda , JJ.) Bhaga- 
ban Chandra v. Ishan Chandra. 46 I. C. 802 : 

22 C. W. N 831. 

8, 6 .— Personal privilege— Assign ee from 

minor. 


LIMITATION ACT (IX OF 1908), S. 6— Scope of. 

Scope of. 

Ss. 6 and 7— Scope of. 

Ss. 6 and 7 of tbe Limitation Act are not mutu- 
ally excluaive ; S. 7 supplements S. 6. {Pig go It 
and Walsh, JJ.\ Rati Ram v. Nadar. 41 A. 435: 

49 I. C. 990 : 17 A. L. J. 649. 

S. 6 — Scope of— Application under S. 144, 

C. P. C. 

The section is an enabling section to enable 
peisons under disability to exercise their legal 
rights within a certain lime and it should be con- 
strued liberally. The section applies to applica- 
tions under S. 144. C. P. C. ( Scott, C. J. and 
liaichclor , J.) Kukgodigal-da v.\ Ningangauda. 
41 Bom. 625 : 41 I. C. 238 : 19 Bom. L R. 638. 

S. 6— Scope of. 

A plaintiff must prove affirmatively and clearly 
that his suit is within time. A mere entry that x 
son was boro to a man of lha name ox the plain- 
tiff's father does not necessarily prove that the 
entry relates to the plaintiff, unless the entry can 
be supported by evidence. Kigot oi collaterals is 
not a single indivisible rights but each is entitled 
to his own share. [ Campbell , J.) Pkem Das v. 
Sahbaland. 1923 Lab. 41. 


The Assignee of property from a Mahomedan 
minor cannot avail himself of the benefit ol S. 6 
of the Limitation Act. (Leslie Jones , J.) Huk.vm 
Singh v. Shahab Din. 44 I. C. 890 : 

14 P. W. B. 1918. 


“Si. 6. 7 and 8 —Personal privilege— Assi- 
gnee of minors. 

S. 8 is ancillary to and restrictive of the con- 
cession granted b/ Ss. 6 and 7 and does not 
confer any substantial privilege. The assignee 
of a minor cannot avail himself of the privilege 
under S. 6 which is personal to the minor. (Old- 
field and Seshagiri Aiyar t JJ.) RaNGaswami 
LHETTI V. THANGAVELU CHETTI. 

QflUT J 2 M£d - 637 : 1*919) M. W. N. 448 : 
20 X. L T. 147 : 50 I. C. 380 : 10 L. W. 333. 

— — — -5. 6 — Personal privilege — Transferee 
from minor— Institution of— Suit. 

fJi^' 7 - S 3 P" 30 " 31 PnvUega and a transferee 

rr..T° r * S n0t entitled to avai ‘ himself of 
the special prov.s.ons of S. 6 of the Liin Act. 

h,.Ll ? SfeT !® cannot mainta in a suit even if he 

takesVlace* ° n Whidl thc transfcr 

nr ici 7 {J \} IS olbcrw '5c barred. 9 C. 663 : 5 

and LyU A / 63 c 7 , Re U 186 C 34 diss - 
LkCHUI Nad. J’ ’ C ' „ M *HOMED NURKHAN V. 
LACHMI Narayan. 9 0. L. J. 88: 1022 Oudh.31. 


Tile'S 8 * ' on,crred hy S. 6 is persona]. 
(Tl PMV,legei8 . n0 - 1 . ,ran »^rable and an ass.gnco 
from minor must hie the suit either withif the 

rtlt t ? r,od f P rov ided for the suit or on the 

aist! HI f ^ihat H B f er ,‘L ‘ h . e transl «*or'9 right aub- 
aiats till that date. [Kanhaiyaial, A. J.C) Imam 

UpoiN V. MUMTAZUHNISSA. 1 0 . L. J. 

• > *7 I. 0. 118 : 18 0. 0. 84, 


° o, » bqq art. in — scope of 
tic— Adverse possession against— Legal represen- 
tative a widow— Right of reversioners when bar- 
red. 

Lunacy by itself does not prevent limitation 
running against a lunatic Where the person en- 
tering into possession was under no duty to the 
lunatic but emcied into possession on his own 
behali and ill assertion ol a hostile title to the lu- 
natic. limitation runs Horn the date of possession 
though the lunatic would be entiiled to su- with- 
in 3 years irom the cessation of his disability If 

he dies a lunatic leaving his widow, she could 
sue within the same period ; but if she fails to do 
•o. the reversioners would also be barred and 
they cannot reckon limitation from the death of 
the widow. {Kutnaraswamt Sastry and Deva- 
doss, JJ.) Kalidindi Srktaramaraju v Vbgf- 
SANA SUBBA RAJU. 45 M , d JJ*. 

(1922) M. W. N. 139 : 30 M. L. T 128- 

16 L. W. 382 : 42 M. L. J. 262 : 1922 Mad. 12. 


S. 6 Art*. 44 and 144— Scope of. 

The section lays down a general rule lor all 
kmds cf disabilities and in all kinds of suits while 
Arts. 44 and 144 apply to only one case of disabi- 
lity, «.e.. minority and one class of suits i e a 

suit to set aside a sale by guardian (A Mur Rahim 
and Sun dura Aiyar, J].) Doraisawmy SeRUma- 
dan V. Nandisawui Sbluvan. 10 M I t 41« . 

(1911) 2 11. W. M. 450 : 12 I. C.' 995 .* 

21 M. L. J. 1041. 


sion of tin* “ d ^ Scope Minority— Extc n- 

*-* ot ‘^ K Ration Act refers to S. 6 of that 
Act. to which u serves as an appendix and iif- 
disability referred to i n s. 7 means a disability of 
a kind which ts of the nature and existed Irihi 
time, referred to in the preceding section. 
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LIMITATION ACT (IX OF 1908). 8. 6— Sacral 
plaintiffs. 


LIMITATION ACT (IX OF 1908). 8. 6— Subsequent 
disability. 


33 All. 654 and 23 O. C. 320 ref. ( Daniels 
and Lyle, JJ.) Chokhey Singh v. Hardeo 
Singh. 24 0. C. 330 : 4 U. P. L. B. [J. C.) 10 : 

64 l.C. 757 : 8 0. L. J. 667. 

Several plaintiffs. 

Ss. 8 and 7. Art. 144 — Several Plffs . — 

Disability of single pi ft. — Joint interest #/ other 
plffs. 

In 1895 a Mahomedan mortgaged his property 
to delt- The mortgagor haviog died, bis widow 
sold the equity of redemption to the mortgagee 
in 1901. and placed him in possession. The three 
plffs. isons and daughters oi the mortgagor) who 
owned the remaining seven shares, sued in 1914. 
to redeem ihe mortgage. Plffs. 1 and 2 had attai- 
ned majority in 1901 and 1908. held that, as nei- 
ther of toe plffs who attained majority more than 
three years before suit was qualified to discharge 
or release the equity of redemption and the rigut 
was indivisible, the suit having been brought 
within three years of the date when the youngest 
pltf. attained majority, was within time, under 
S. 7 of the Limitation Act. [Scott, C. J. and Shah , 
J.) Gulamv. Shriram. 43 Bom- 487 : 

51 1. C. 79 : 21 Bom. L. B. 353. 

Si. 6 and 7 — Several plffs . — Joint Decree • 

holders— One minor— Whether other can grant 
valid discharge . 

A joint execution creditor is a joint creditor 
within S. 8 of the Limitation Act of 1877 : 28 C. 
465 : Rel. 14, C. 50 Dili ; 25 M. 43l. Dis. Where 
one of two joint execution creditors is a minor 
and the other is sui juris the latter cannot give a 
valid discharge so as to bind the interest of the 
minor. 6 C. W. N. 348. Dist. [Mookerjce and 
Carnduff.JJ.) JaGaRNATH SINGH r. MoHABIR 
Dass. 15 I. C. 664. 

Si. 6, 7, 8. and 15 (2)— Several plffs — 

Disability— Ex tension of time. 

Where one of two plffs. attained majority more 
than three years prior to suit and was capable ot 
giving a discharge for both, the iuit is barred 
under S. 7 of the Limitation Act, 38 M. 118. Foil. 
S. 15 (2) of the Limitation Act does not refer to 
the extension of time allowed to persons under 
disability under Ss. 6 and 8. [Abdur Rahim and 
Spencer, JJ.) Narasimhadeo Garu v. Krishna- 
CHESDKADEO. (1919; M.W.N. 440 : 10 L.W. 156 : 

52 I. C. 725 : 37 M* L. J. 256. 

Ss. 6 and 7 and Art. 44 —Several plffs.— 

Bar against elder— Effect. 

[Per Abdur Rahim . /.(-The sections apply to 
cases falling under Art. 44. The Act does not de- 
prive persons under disability ol the common ad- 
vantages under the Act. It makes certain conces- 
sions in their favour. A suit by two Hindu bro- 
thers to recover properties alienated bv their 
mother and guardian during their minority with- 
out i ecessity is barred if brought more than 3 
years afler the elder-brother becomes maior but 
within 3 years of the attainment of majority by 
the younger. ( Per Sundara Atyar , /.) TUe sec- 
tion does not apply to suits by number of plffs. 
some of whom are under disability. The words 
"the same period after the disability has ceased, 
etc." show that the section applies where hut for 


the disability time would run against the litigant 
belore the cessation of disability. yAbdur Rahim 
and Sundara Ar>>ar l .//,)DoRAi3AWMY SrfRUMADAH 
V. Nasdiswami Seluvan. 10 M. L. T, 418 : 

(1911) 2 M. W. N. 460 : 12 I. C. 696 : 

21 M. L. J. 1041. 


8s. 6 & 7. 8ch. 1 Art. 126 Several plffs . 

— Hindu Law — Joint family— Cau^e of action 
accruing before the birth of a son. 

A son born in a joint Hindu family acquires by 
birth interest in ancestral pioperty but does not 
acquire any interest in any ngat to sue. The cause 
of action accrues alter an alienation, when the 
purchaser takes possession and a new cause ot 
action does not accrue upon the subsequent birth 
oi a son in the family. In the case of an altcr- 
born son the time irom wtncu the period of limi- 
tation is to be reckoned is the date oi the transfer 
and as he was not born on that date and was 
unoer no disability on that dale he cannot obtain 
the benefits ot the provision! of section 6 ol the 
Limitation Act. When he cannot save liraitatioa 
for htmseli he can give no benefit unaer stetion 
7 to his elder brothers, 40 Cal. 966 Dist: 8 W. R. 
15 : 23 W. R. 285 ; 4 All. 120. Ref. (54 C. 1). 
[Dalai and Wazir Hasan. JJ .) RaNodip SlNGH v . 
Rameshar Frasad. 9 u. L. J. 45 : 24 0. C. 330 : 

1923 Oudh 52. 

Subsequent disability. 

8. 6 — Subsequent disability— Elder son' s 

nghl barred on date of suit — Sons born after 
alienation but before the eldest was 18. 

Where on the date of the suit by the eldest son 
who was over 21, the other sons were less than 
21 and were within time so far as they were con- 
cerned and woere they were not born or>the 
date of the alienation by the father but were in 
existence before the claest son attained majority, 
held, that the minor plffs. being oot born when 
the right to sue accrues, i.e. the date of the aliena- 
tion the suit was barred by limitation. ( thevis 
and Dundas, J J .) LachmaN L)AS v. Sundar DAS. 

69 1. C. 678 : 1 Lab. 668. 


Si. 6 and 9 — ubsequent disability— Tres- 
pass before binh of minor. 

Where a person trespasses on immoveable 
property belonging to a person and alter su^h 
trespass the owner dies leaving a minor son, the 
minor is not entitled to the exemption in S. 6 of 
the Limitation Act [Scott-Smuh and Wilber force, 
JJ.) Ghulam Muhammad v. Ahmad Khan. 

55 l.C. 335. 


S. 6 — Subsequent disability. 

A minor is not entitled to toe benefit of S. 6 of 
the Limitation Act in respect ot a right to sue 
which accrued belore his Dirth. [Shadi Lai and 
Dundas, JJ.) M iras Datta v. Bihari Lal. 

54 I. C. 838 : 2 U. P. L. B. (L.) 39. 


5 . 6 -Subsequent disability— Commence - 

\cnl of minority— Punjab Limitation Aol [I of 
9U0). 

S 6 of tbe Limitation Act does not apply to the 
ase of a minor, born subsequent to the alienation 
bjected to. Minority begins at birth and not at 
onception. [Chews, J.) Kehar Singh v, Hayna 
, N gh 14 I. C. 60 : 173 P. W. B. 1912. 
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UKITATTON ACT (IX OF 1908), S. 6-Hiscel- 
laneooi. 

MiicalliDcoua. 

S. 6 —'Affect or alter'— Meaning. 

The words ‘affect or alter’ in S. 6 refor to 
period prescribed but not to the mode in which 
the period is to be calculated {Richards, C. J.. 
<Karamat Hussain and Chamtcr, JJ.) Dropadi v. 
Hira Lal. 14 All. 496 : 16 I. C. 149 : 

10 AL J. 3. 

S. 6 (1 ) — Otath of minor — Disability of 

legal representative. 

Where a minor acquiriog a cause of action (o 
sue for possession dies within 3 year9 oi his 
attaining majority his personal representatives 
can sue on the same cau^e of actioo within the 
3 yean* period though 12 years had expired since 
the cause of action accrued. (ffosi'J Scott , C. J. 
and H talon J.) Arjun Ramji Mahaxkal v. Rku\- 
bai Raoji Vithoba. 40 Bom. 664 : 

37 I. C. 221 : 18 Bom. L. B. 679. 


8. 6— After-born son % right of to sue. 

It the right to challenge aa alienation accrues 
before plff's birth he caooot clai n an extention 
of limitation under S. 6. [Chtvis and Dundas. 
JJ.) Lachman Das v % Sundar Das. 

69 1. C. 678 : 1 Lab. 558. 

Sc. 6 and 8 and Art. 12— Suit to set aside 

auction sale— Limitation. 

S. 6 of the Limitation Act gives the m»nor the 
same priod of limitation after his attaining his 
majority as an ordinary person gets. There is 
nothing in S. 8 to extend the period. To set aside 
Ihe sale under Art. 12 of the Limitation Act. the 
minor must bring an action exactly within 
one year from the date of bis attaining majority. 
IChovts, J.) Pala Sinoh v. Harnam. 

40 P. L. B. 1918 : 43 I. C. 712 : 

SOP. W. B. 1918. 


8. 6— Starting point . 


frilm ih' H •» - b • Lin:i,a ' io '' Act time run. 
trom the date of Limitation and where tbe plff 

in a suit governed by that Act was a minor oo 

that date, he is entitled under S. 6 of the India,, 

Limitation Act to bring Ins claim within three 

year, of bia attaining majority. ( Ratligan and 

Beadon, JJ.) Natha Singh v. Kjshbn Singh. 

84 P. L. B. 1914 : 22 I. C. 6 S 7 : 

47 P. W. B. 19 H 

decree 'kauT^B**!*** a Pt >licalion —0*<*th of 
decree holder— Failure of minor legal repre- 
sentatives to come on record . ^ 

An application by minor reprc.entative 
alter more than i years but during minority 
for execution of decree is not birred. {Kanhaiyl 
Lot. /. C.) Akhtar Husain v. Qudrat Ali 

ae 0 . C. 306 : 1934 Ondh 31 


~ — -8^ 6 -Guardian ad litem or next friend 


LIMITATION ACT (IX OP. 1908). S. 7-Co-part- 

ftara. 

8 7— 


Applicability. 

Co-heirs. 

Co partners. 

Discharge by adult brother 
Discharge by guardian. 

Discharge by Manager. 

Joint decree-holder. 

Joit promisees. 

Miscellaneous, 

Applicability. 

— ■ 7 — Applicability. 

Section does not appty where disability had 
aot existed when the right to apply accrued. 
(Chatter jee and Bcachcrofl, JJ .) UmakuNta Sen 
v. Hira Lal Ror. 34 I.C. 86:20 C.W.N. 852. 

— fla. 7 and 8— Applicability— Nondiability 

of minor to the law of limitation. 

Minors have no privilege of disability, in res- 
pect of limitation, under the Act of 1908, except 
as regards suits and applications for execution, 
though under tbelolder Act, they had this privilege 
in respect of all applications, in judicial proceed- 
ings. This is a privilege conferred by law and 
caonot be affected by any subsequent statute. 
[Holmwood and Teunon . //.) Fazil Karim v , 
ANanda Mohan Ray. 11 i % c. 401 : 

14 C. W. N. 845 

Co-hsirs, 

^ Co-heirs — Hindu joint family 
of action accruing to minor brothers. 

Where a cause of action accrues lo two bro- 
thers of a joint Hindu family when they are 
minors, limitation runs from the date on which 
the elder of the two becomes major. (Oldfield 
and Phillips, JJ .) Kuppusamy 1 Iyengar , 
KAMAtAMMAL. 43 Mad. 843 : 13 L. W. 243 : 

59 I. C. 663 : 39 M . L. J.STs! 


. ®: 7 J'°'h‘'rs— Tenants-in-common—N. 

right to give discharge . 

d,fi«Jl ,h .r edan fa ™ ilyi the hcirs arc enHlled to 
definite shares as tenants-in-common and the 

Z ZZ r.nl I 0 "*? SUCh hdrs Cannot be to be 
a | 0 »ot one for the purpose of limitation. U v /i«g 

xsssser- ^ p,c "v^r,r 

>6 M. L. j. 154 ! 


join in suit for 


•• 7- Co-heirs — Must 
acaounts of partnership. 

"* * u, ‘ for account. o( the partnership 0 n 
he death of a par nor all the representatives of 
the deceased should joio. $ 7 annlip* 

{Bah swell and Philips, JJ) ^PUTHENPU^AYIL 
BaVACHUTTY V. PuTHBNPURAYIL KUNHI. 

33 I. C. 664, 

Co-partner.. 


1 *»<r 

within three year. he 
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limitation ACT (IX OF 1908), S. 7— Discharge 
by adult brother. 


LIMITATION ACT (IX OF 1908), 
by adult brother. 


S. 7 — Discharge 


more than three years alter dissolution is barred. 
(Abdur Rahim and Spencer , JJ.) Annamalai 
Chetty v. Annamalai Chetty. 

52 I. C. 456 : 10 L. W. 67. 

Discharge by adult brother. 

S. 7 and Art. 126— Discharge by adult 

brother — Jcint Hindu family — Alienation by 

father— Suit by sons subsequently born. 

Where a suit to set aside an alienation by a 
Hindu lather is brought by the eldest son within 
ihrce years of his attaining majority, sons born 
subsequent to the alienation are entitled to join 
in the suit and get their share. (Samuel Griffith.) 
Ramkishore Kedafnath v. Jainarayan Ram- 
kachpal. 40 cal. 966 : 11918) M W. N. 661 : 

14 M. L. T. 163 : 17 C. W. N. 1189 : 

18 C L. J. 237 : 15 Bom. L B. 867 : 

11 A. L. J. 865 : 10 N. L. B. 1 : 40 I. A. 213 : 

20 I. C. 958 : 25 M. L. J. 512 IP. C.) 

8 7 — Discharge by adult brother — Suit 

to redeem — Disability of one of the plaintiffs to 
sue— Ear. 

Where in a suit to xedeem a mortgage, one of 
the two plaintiffs, who were brothers, is a minor 
and the other a major whose right to redeem was 
barred by limitation, held , the suit was in time in- 
asmuch as the elder brother could not give a 
valid discharge, even though he be a manager, 
without the concurrence of his minor brother. 
The existence of the right to redeem in the minor, 
during the minority, could not be defeated by the 
fact that his elder brother failed to redeem in time. 
22 Bom. L. R. 1383, dist. (Maclcodand Shah.JJ.) 
Baikeval v. Madhu Kala. 23 Bom. L R. 1191: 

46 B. 535: 1923 B. 319. 


S. 7 — Discharge by adult brother— Suit 

for possession and mesne prof its— Enfranchise* 
ment of inam . 

Time began to run from the date of enfran- 
chisement of an mam. both as against the elder 
brother and against the present minor plffs. and 
their claim lor mesiic profits was barred except 
as to three years before suit. (Wallis. C. J. and 
Spencer , J.) Addaganti Chinna Venkata Sudba 
Kao and Narasamma v . Yemmanur Venkata- 
RAMIA. 53. I. C. 161 : 10 L. W. 422. 


8. 7 — Discharge by adult brother — Joint 

cause of action. 

Where two brothers have got the same cause 
of action and the elder brother could institute the 
suit for himself and his younger brother, on that 
joint right and joint cause of action, S. 7 would 
become applicable and would bar the younger 
brother’s right when the elder brother's becomes 
barred. But where the cause of action is distinct, 
the mere fact that the elder brother could have 
joined it with his, does not bring the suit within 
S. 7 of the Act. (Sadasiva Atyar and Spencer , JJ.) 
KASDASWAMI NAICKEN V. IRUSAPPA NA1CKEN. 

41 Mad. 102 : 40. I. C. 664 : 33 M. L. J. 809. 


to set 
point. 


— S. 7 — Discharge by a adult brother— Suit 
aside alienation by guardian— Starting 


For a suit to set aside alienation by the mem- 
bers of a joint Hindu family, limitation begins 
to run from the date of the elder brother’s attain- 
ing majority. (Spencer and Seshagiri Aiyar % JJ .) 
Surrappa Ra;u v. Vknkayya. 

32 I. C. 802 : (1916) M. W. N. 908. 


S. 7. 8ch. I, Art. 44— Discharge by 

adult brother— Alienation by guardian— Suit 
by ward more then 3 years after eldest attained 
majority — Limitation • 

A suit by minor brothers to set aside an alie- 
nation by their mother brought after 3 years after 
the eldest of them attained majority, is barred by 
time. (Maeltod. C. /. and Fawcett, J.) -3apu 
Tatya V. Bala Kaojee. 46 Bom. 446: 

59. I. C. 769 : 22 Bom. L. B. 1323. 

8. 7 — Discharge by adult brother Power 

to give— Cash allowance. 

Where plffs. are jointly interested in a cash 
allowance, they can sue to recover it. though .one 
of them is a minor at the date of the suit. 6 Bom. 
L. R. 647. Dist. I Heaton and Shah JJ.) HUCHHAO 

- »"»* ““ 45 *“■ "l L E.iei: 

S. 7 and Art 44— Discharge by adult 

brother — Minor co-parceners — Attainment of 
majority by eldest— Limitation. 

Where a minor could on attaining majonty 
give discharge in a joint family on behalf of 
other minors in the family a suit for setting aside 
an alienation by a testamentary guardian barred 
as regards him would be barred against the 
mher minors too. [Scott. C. J. and Beaman. J ) 
Mahableshwar Krishnappa £ Ramchandra 
MANIESH KULKARN1. >8 B.m « J.V 


Si. 7, 8 and Art. 44 —Discharge by adult 

brother— Alienation by mother — Suit to set aside 

alienation— Limitation. 

Properties belonging to two minor brothers 
lorming a joint Hiodu family were sold in 189a. 
In 1909 the plffs. sued for recovery of possession 
of the properties and on the date of suit the elder 
brother was 23 years old. Held , that the suit was 
governed by Art. 44 of the Limitation Act and tb* 
suit was barred against both the brothers on the 
expiry of 3 years after the date of the elder 
brother's attaining majority. (White, C. J. San - 
karan Nair and Sadasiva Airar , JJ.) DORAISAMI 
Sirumadan v. Nondisami Saluvan 

88 Mad. 113 : 14 M. L. T. 401 : 

21 I. C. 410 : 25 M. L. J. 405. 

.g. 7 Disoharge by adult brother — Hindu 


family. 

(Per Abdur Rahim, J .)— Co parceners of a 
Hindu joint family seeking fo recover family pro- 
perty from alienee are claimants with S. 7 and it 
is immaterial whether the alienation is by mana- 
ger or guardian. The elder brolher on attaining 
majority becomes capable of giving a valid dis- 
charge within S. 7. 

(Per Sunciara Aiyar, /•) — The section applies 
where the third column of the schedule provides 
; that time would run from a certain date and the 
•ection postpones the running <>f time. Hence 
tbongh the elder brother’s right of action is bar- 
red, that of the younger is not barred. The section. 
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LIMITATION ACT (IX OP 1908). S. 7— Discharge 
by Guardian. 


LIMITATION ACT (IX OF 1908). S. 7— Miscel- 
laneous. 


does not apply to cases governed by Art 44. 
( Abdur Rahim and Sun dam Aiyar, JJ.) Dorai- 
SAWSIV SERUMADAN V. NANDISaWMI SfcLUVAN. 

10 M. L. T. 418 : (1911) 2 M. W. N. 450 : 

12 1. C. 095 : 21 M. L. J. 1041. 

Discharge by Guardian. 

S.7 — Discharge by guardian — Rtghl to 

give valid discharge. 

A Mahomedan mother who is a de facto guar- 
dian having no authority to transfer or deal with 
the property of the minors cannot give a valid 
dischaige for payments made to the minors. 
(Piggott and Walsh, JJ.) Amina Bibi v. Rama 
Shankar. 41 All. 473 : 50 I. C. 730 : 

17 A. L. J. 582. 


Diecharge by Manager. 

S. 7 — Discharge by Manager — Decree - 

aebt — Joint Hindu family. 

A major manager of a joint Hindu family can 
give a \alid discharge of a decree debt within 
S. 7 of the Limitation Act so as to make time 
run against minor members of the family. 21 
M. L. J . 10b8. foil. I Abdur Rahim and Bakewell , 
JJ.) ClIEVAKULA VtNKATASUBBlAH V GOLLAPUDI 
Vbnkatbswarulu. 44 I. C. 566 : 

(1917) M. W. N. 816. 


S, 7— Discharge by Manager-* Discharge 9 

— Meaning of— Malabar Tatwad —Kamavan's 
right to give discharge . 

‘Discharge' in S. 7 is not confined to pecuniary 
liability but includes also “ release of rights to 
immoveable property/' 25 M. 26 Foil. In the 
absence of fraud, a Karnavan sufficiently repre- 
sents a turwad as to be able to give a discharge 
even on behalf of Ihc minor members. 1914 M. 
W. N. 231, Foil. {Sadasiva Atyar and papier, 
JJ.) Parambswaran Nambudripad v. Sankaran 
Nambudripad. 16 M. L. T 241 • 

25 I. C. 755 : (1914) M. W. N. 689.' 

8 - 7 — Discharge by Manager— Decree in 

favour of a joint Hindu family — Managing 
member a major and the rest minors. 

In the case of a decree in favour of a joint 
H indu family and the managing member where 
a major is in a position to give a discharge with- 
out the concurrence of the other members, the 
minority of the latter has not the effect of extend- 
ing the period of limitation for execution of 
the decree. ( Sadasiva Atyar and Spencer , JJ.) 
PALAN1ANDI PlLLAI V. PaPaTHI AUUAL. 

16 M. L. T. 100 : 22 I. C. 76 : 

(1914j M. W. N. 159. 


"ofdecnt*' 7 ~~ Dischar * c b * Manager — Bxecu 
The Manager of a joint Hindu family h 

•»S t Jf > iS WC,lte ? decrce for his own benefit 

nat oi the remaining members of the family 

to give a valid discharge without the concurre 

oi the other members. If the Manager fail 

right, time runs against ail 

Umlly iMch,d *ng min 
i Stuart , A. J . C.) Naurang Singh v. Shror 

30 I. C , 

C D— Vol. in 121 


Joint Decree-holders. 


S. 7 — Joint decree-holders— Decree in 

favour of major and minor members of joint 
H indu family — Discharge — Limitation. 

Where a decree is in favour of major and 
minoi members of joint Hindu family the manager 
has the same power of dealing with the decree 
and granting a discharge to the debtor as he had 
before the debt merged into the decree. S. 7 of 
the Limitation Act treats the suit by joint credi- 
tors on the same footing as an application by 
joint decree-holders and contemplates that one 
joint creditor can be empowered to give a 
discharge without the concurrence of the others. 
Thai power could r.ot be given by a minor after 
the decree in his favour so ' that the section 
contemplates an authority apart from and 
anterior to tbc decree. ( BakcwcU , /.) Ramana- 

DHAN SlVAYYA V. UDATHA ACHHAYYA. 

13 M. L. T. 304 : 18 1. C. 723 : 

U913) M. W. N. 288* 


3« 7 — Joint decree-holders- Discharge by. 
If one of several decree-holders can give a 
discharge without the concurrence of others, 
S 7 applies. The cases in which one decree- 
holder can give a discharge binding ihe other 
decree-holders must be decided by the substan- 

DL n x W °* the Parlies - Atyar and 

r/nlhps t JJ.\ DURA1SAWMY SASTR1AL v 
Venkatarama Iyer. 10 M . L . x> S70 ; 

(1911) M. W. N. 420 : 12 I. C. 603 : 

21 M. L. J. 1068. 


9. 7 — Joint decree-holders. 

One of Ihc two joint decree-holders cannot 
give a valid discharge of the decree without 
the concurrence of the other. Therefore, such 
a discharge does not prevent the decree-holder 
from taking advantage of S. 7 to apply for execu- 
tion of decree (Abdur Rahim, J.) Venkata- 
RAMA AlYAR V . DURAISAWMY SASTRIAL, 

9 M. L. T 482 : KM. C 464 : 

(1911) 2 M. W. N. 307.’ 

Joint Fromistea. 


When severaf persons jointly entrusted in a 
property have been dispossessed S. 7 of the 
Limitation Act does not apply if each of the 
several persons can sue for his individual share 
(feunon and NewboulJ , JJ.) Rakhai Chanhpa 
Ghosb V . Mahkndra Narayan Sen. 51 1. C, 797 . 


3. 7 — Joint promisees— Minority of one 
A payment to one of several joint promisees 

13 “i/I o ?o 8 ! o tl81S) “• W - »• MS ! 
19 I. 0. 18 : 84 M. L J. 333 |p. B .). 

MiBoellaneou*. 

of deer el'- holder- s’* VsfJte —Rig?, * '7 Rectiv «r 
discharge. K, * ht *° «»»« valid 
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LIMITATION ACT (IX OF 1908), S. 7— Miscel- 
laneous. 

Where in a suit- between partners some of 
whom were minors a Receiver was appointed 
with full powers to realise the decree debts of 
the firm Held, that the dccreial debts vested in 
the receiver on the di e of the appoint nent and 
from that date he was competent tj give a dis- 
charge. Aq application for executnn more than 
3 years alter the appoiatmsnt of the Receivsr 
will be barred. iCIiattcrjec and Walmsley, JJ.) 
RaI Kumar GlRUA NaNDAN v KaNHAIYA 
Prasad. 20 I. C. 701 : 18 C. W. N 1 3 1 . I 

S 7 — If Court bound to raise ex p'O 

prio until the special pica in party's favour — 
C. P. C\, S. 115. 

A Court is bound to throw out a suit or ap- 
plication filed after the period of limitation, but 
is not b jund to protect the interest ot a pany by 
raising ex propno tnolu the point whether he is 
entitled to proceed out of time by rcasjn of some 
special provision of law, e g., S. 7 of the Limi- 
tation Act. I Carnduff and Chapman , JJ.) 
Panchu Mandal v. I SAC 

18 I. C. 391 : 17 C. W. N. 667. 

S. 9— Adverse possession , interruption of 

— Co-sharers— Ouster of. by stranger— Subsequent 
acquisition of ownership to a portion oj the 
property. 

Where a person has begun to hold possession 
of land adversely to two co-sharers, each bciog 
the owner of a moiety, and before the expiration 
of the statutory period ol limitation succeeds to 
one moiety upon the death of its owner, his pos- 
session c mtinues to be adverse to the owner of 
the other maiety, although he Ins become jointly 
interested with the other. [Viscount Cave.) Varada 
P lLLAl V JEEVARATH ANIMAL. 10 L. W. 679 : 

1 1919) M. W. N 724 : 24 C. W. K. 346 : 

18 A. L. J 274 : 63 I. C. 901 : 

38 M L. J. 313 tP. C.J. 

« S. 9— Time — Continuous running of — 
Merger of interests. 

Once time begins to run for a suit on a mort- 
gage there is no suspension of the running of 
time during the period when tnere has been a 
fusion of the interests of the mortgagor and the 
mortgagee. (1814) 7 tieav. 205, Dist. [Sir John 
Edge.) Soni Lal v. Kanhaiya Lal. 

35 All. 227 : 40 I. A. 74 : 13 M L T. 437 : 

17 C. W. N. 605 : 11 A. L. J. 3d9 : 

(1913) M. W. N. 470 : 17 C. L. J. 488 . 

15 Bom. L. B 489 : 19 I. C. 291 : 

25 M. L. J. 131 (P. C.). 

■S. 9— Time— Continuous running of— 
C. P. C.. S. 48. 

The period of 12 years prescribed by S. 48, 
C. P. C., must be computed from the day on 
which it begins to run- The running of time of 
12 years under S. 48 is not suspended during 
minor’s minority succeeding to his deceased 
father who died after the decree is passed. 
[Chandavarkar and Batchelor , //.) Bhagwant 
Ramchandra v. KAjf Mahomed Abas. 

36 Bom. 498 : 15 I. C. 829 : 14 Bom. L. B. 387. 

8s. 9 and 15— M Disability »’ Inabil- 
ity "—Alien enemy— S. 9 of the Limitation Act 
covers the case of an alien enemy who is debar • 


LIMITATION AC1 (IX OF 1908), S. 9. 

red from suing in consequence of a declaration of 
war. 

The general rule is that once a limitation has 
begun to run, a subsequent ' Disability ' to sue 
will not avail to stoo it in the absence of express 
statutory provision. Per Sanderson , C. J.— Tbe 
Legislature in enacting S 9 of the Limitation Act 
did not mean the same thing by t tic use of two 
words ‘ disability ' and "inability." An express 
statutory provision on a particular matter would 
have the effect of overriding any common law 
rub regarding the same. Per Wooiroffc , J. — S. 15 
of the Limitation Act refers to orders of Civil 
Courts and not to the case of an alien eoeray who 
is prevented from suing owing to a declaration 
of war. ( Sanderson . C. J. and Woodroffc . /.) 
Deutchk Asiatische Bank v. Hira Lall 
Burdhan & Sons. 46 Cal. 526 : 

471. C. 398 : 23 C. W. N. 157. 


S. 9—" Disability "—Alien enemy. 

S. 9 of the Art makes no exception in favour 
of alien enemies who are prevented from suing 
inconsequence of a declaration of war. The 
" disability ” in S. 9 means want of legal ability 
and is quit* different from inability to sue. 
( Chaudhari , /.) Deutsch Asr atichr Bank v. 
Hira Lall Burdhan & Sons. 47 I. C. 122. 


3. 9. Art. 155 —Suit for possession by 

mortgagee — Limitation — Suspension of. 

No suspension or extensioo oi L-mitation is al- 
lowable unless it is provided for in the Limitation 
Act. 43 M. 185 relied on. Where a mortgagee is 
entitled to possession immediately time begins 
to run from the date of the mortgage and the 
mere fact that possession of the mortgaged pro- 
perty was subsequently taken by the p r «or mort- 
gagee d »es not stop liimtatioc from runniing. 
[Abdul Raoof and Moli Sagar , JJ.) Hukam Chand 
v. Shahab Din. 4 Lah. 90 : 1924 Lah. 40. 


—3. 0 —Cause of action— Li milalion— Ad- 
justment of claim— Re-opening of— Fresh cause 
)f action. 

Pltf. realised the money due to him from the 
left, on an award which had merged in a decree 
)f court. Subsequently the award was set aside 
ind the plff. directed to refund the money realised 
jy him. In a suit by plff. for recovery of the 
amount due. Held, that when the plff’s original 
:laira was satis6cd in execution, limitation ceased 
running against him. On the annulment of that 
satisfaction a fresh cause of action arose and the 
iuit was within time. 43 M. 845 foil. [Broadway 
jnd Abdul Quadir , JJ.) Kartar Singh v. Bhagat 
5iNGH 2 Lah- 320 : 64 I. C, 454 : 

A TT P T. R IT. I 96 


8. 9 —Time — Continuous running of. 

When time once begios to run against a rever- 
sioner for contesting the validity of an alienation 
of ancestral prooerty no subsequent disability to 
sue on the ground of minority of another rever- 
sioner can suspend it. [Johnstone and Le 
Rossignoll, JJ.) Chanda Singh p. Mukand 
Singh. 61 P. W. R. 1915 : 29 I. C. 761 : 

144 P L. R. 1915. 


I. 9— Appeal— Failure to file decree copy 

—Jf sufficient cause for extension of time. 
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LIMITATION ACT iIX OF 1908), S. 9. 

Failure to present the decree copy in an appeal 
within the time allowed for appeal amounts to 
not filing the appeal at all and time cannot be ex- 
tended especially when the opportunity once 
granted, was lost. ( Chevis » J .) Achhar Singh v. 
NlKKU. 2 P. W. R. 1914 : 23 I. C. 319 : 

25 P. L. R 1914. 


Ss. 9 and 15 — Time — Suspension of — 

Pendency of insolvency proceedings. 

It is not open to a plff. suing on a pro-note to 
deduct the lime during which insolvency pro- 
ceedings were pending against the delt. S. 15 of 
the Limitation Act does not apply so as to save 
limitation in a case where a suit could have been 
instituted with the leave ->f the insolvency Court. 
35 Mad. 622 ; 8 Mad. 2 29. Dist. Ai\ar 

and Phillips , JJ J Ramaswami Pillai v. Govinda- 
SWAMI NAYAKHR. 42 Mad. 319 : 

25 M. L. T. 247 : 1 19191 M. W. N. 6<*8 : 

49 I C. 625 ; 36 M. L. J. 104. 

Sg. 9 and 31 —Disability, subsequent — 
Application of S. 6 to S. 31. 

Limitation once begun to run cannot stop by 
any subsequent disability and there is no distinc- 
tion between voluntary and involuntary disabili- 
ties. Tbc period fixed under S. 31 cannot be 
extended by an application of S. 6. (Lindsay 
and Kanhaiya Lal % A.J. Cs .) KhanjaN Singh v. 
Bhiran Singh. 18 I. c. 306. 

Art. 182 — • Continuous running 

time. 

Where the creditor (ails to execute his decree, 
the tunc taken to prove his will cannot be exclud- 
ed. (Duckworth, J.) F. N Burn v. G. H. Paul 
Executor. 1 Bur. L. J. 192 : 1923 R 98 (2)! 


^ T 8 * Time— Continuous running of — 
Running. * ' 

Where once time has begun to ruu against a 

party Ihe subsequent mioority of his heirs docs 

not stop \t . (Ormond, C. J. and Parlclt . /) 
Maung Po Ka v . Ma Ku. 42 j. c . 609 


LIMITATION ACT (IX OF 1909), S. 10-Express 
trust. 


misapplied trust funds for the benefit of the trust. 
Id India “ the trust for any specific purpose’* 
means the same thing as the express trust in 
English Law. It does not apply to assigns for 
valuable consideration from express trustees. 
( Batchelor, C. J. and Ke>np % /.} Ramacharya v. 
Shriniyasa Charya. 46 i. c. 19 : 

20 Bern. L. R 44l! 

“ s Assign — Purchaser in 

Court auction of trust properties. 

A purchaser in court auction is an 'assignee 
for valuable consideration' within the meaning 
of S. 10, Limitation Act, although he knows he is 
purchasing trust properties in which his alienor 
is entitled to only a limited interest. The omis- 
sion of the words ‘in good faith 1 from S. 10 and 
Art. j 34 of the Acts of 1877 and 1908 is a clear 
indication to that effect 15 \V, R. 24 (P. C.) Ref ; 
2 C. L. J. 448 Diss. [Ayling and Srini- 
vasa Atyangar, JJ) Subbaiya Paxdaram -j. 
Mahamad M Ust A l’H a Maracayar. 

21 M. L. T. 62 : 5 I. W. 690 : 
40I.C. 50 : 32 M, L. J. 85. 




w 


trust properly. 

A gratuitous transferee of trust property is 

vv ultra S. 10 of the Act and therefore there is no 

limitation ot time lor following up the propeity 

in his hands. {Tyabji and Spencr, J l ) VEvka- 

TACHELLA V. CoLLECTOK OF TKICHINOPOLY. ’ 

33 I. C. 45 : 38 M. 1064. 

i » ^ Gratuitous transferee of 

trust properly. ‘ 

0 ^H t r r fi,K ,CrC y °. f 'l 0 * 1 P r °P cr *y not acting in 
g d faith and who has paid no consideration is 

£?' h a '‘ aS f 1 6 " - ,n his case ’ a suil is “ ot barr- 

U , b vt°. y lc " glh ° f t,me ’ and Spencer, 

t u 1^ SKATAC,ULA Kedu,ar *• Collector of 
TKICHINOPOLY. 11914) M, W. N. 681 • 

24 I. C. 369 : 26 M. L. J. 637. 


Express trust. 


•6.10- 


Administrator. 

Assign. 

Express Trust. 

Implied trust. 

Office of trustee. 

Trustee de son tort. 

Trust property. 

Miscellaneous. 

Administrator. 

--^ ^-Administrator— Not a trustee. 

An Admimslrator in whom no special irust is 

a specific P ur P<>50 is not a trustee 
wthn, the meaning of S. 10. {Shar/uddin and 
Roe % JJ.) Janardhan Pkosad v. Jankibah 
Thakurain. 2 P. L. J. 842 : 4 P. L W 8 37 

4° I. C. 860 : 1918 Pat. 170. 

Assign . 

sSHSFsa 


A i trust— vesting of pro- 
perty— Adverse possession. 1 9 

Where ihe testator by his will dedicated two of 

bis properties to his family deity and at the same 

!hns a ? POm cd h,S Uvo wives and adopted son as 

^■SSLSS Sf ££* $£ 

Rel vLL r T erl,eS , r° m their hands - 33 C 511 
Kel. {Hooker fee and Cuming , JJ , j Charu CuaI 

36 C. L. J. 86 ; 60 I. c. 49 ; 1923 C. 1. 

««». w 

S. 10 of Ihe Act does not apply to a w u „ 
co-sharer again,, o, h e rs e 
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LIMITATION ACT (IX OF 1908). S. 10-Expreu 

trust 

cannot be said that the defendant co-sharers in 
possession have been holding the profits ‘in trust 
for a specific purpose * within S. 10 of the Act. 

( Leslie Jones and Broadway , JJ.) Shams-UL- 
Nissa v. Yakub Baksh. 61 I. C. 393 : 

3 U. P. L. fi. vLah.) 53. 

-S 10— Express trust — Meaning of— 

Agreement for payment of sum out of particular 
fund - Obligor if a trustee — Suit for recovery of 
money out o / fund— Agreement to pay on demand 
— Limitation —Promissory note — Assignment- 
Rights of assignee . 

On the deposition of a Native Prince, the Ea*t 
India Company took over such of his debts as 
were proved to its satisfaction under commission 
appointed for the purpose. The manner in which 
those debts were to be paid— as provided for by 
at) agreement between the company and the cre- 
ditors of the deposed Rajah by which the Com- 
pany undertook to set aside a sufficient part of 
the revenue to be received by it to provide for 
the payment to the creditors of the Rajah, who 
had signed the agreement, of their debts. Those 
creditors were to receive transferable bonds or 
certificates and sufficient revenue was to be set 
apart and aoplied to paying the interest on those 
bonds and also to creating and accumulating 
a sinking fund for the redemption in due course 
of the principal. In pursuance of that agreement 
transferable bonds, called promissory notes, were 
issued whereby the company agreed to pay the 
holders thereof on the expiration of 15 months' 
notice of payment on demand at the general trea- 
sury at Fort St. George the principal sum and to 
pay interest half yearly as long as the company 
was in possession of the revenues of Tanjore. 
The interest was to be paid at the Treasury in 
cash to the proprietors if resident in India and in 
cash or by bills at 12 months at the option of the 
proprietors, if resident in Europe In a suit by the 
assignee of one of such notes against the Secre- 
tary of State for India in Ccuncil for recovery 
of the amount due thereon. Held , (1) that a 
trust was created by agreement between the com- 
pany and the creditors of the deposed Rajah, that 
the company and the Government and its succes- 
sor were trustees of the funds in their hands for 
the purpose specifically defined in the agreement 
namely, the payment of interest and of principal 
of the transferable bond to be issued under the 
agreement and that S. 10 of the Lira. Act applied 
to the case; and (2) that assuming Art. 120 of the 
Lim. Act applied, time began to run only from the 
date of demand for payment and the suit which 
was filed within 6 years from that date was not 
barred. 

Per the Chief Justice. — The Company was not 
under a duty to seek out the creditors and pay 
them especially as the payment under the pro 
missory notes was to be to the payees or their 
order. It came under no liability to pay either 
the principal or interest until the demand was 
made for payment at a particular place and in 
some cases in a particular manner A specific 
purpose’ 1 within the meaning of S. 10 of the Lim. 
Act is a purpose that is either actually and speci- 
fically defined in the terms in which the trust is 
created or a purpose which from the specified 
terms can be certainly affirmed. 


LIMITATION ACT (IX OF 1908), S. 10— Implied 
trust. 


Per Wallace , /.—The trust created by the agree- 
ment did not cease by the issue of the bonds, but 
continued and was to continue according to the 
agreement, so long as any obligation to pay re- 
mained on any bond, and only when every bond 
was discharged The assignment to the plaintiff 
which was made in 1909 recited that the assignor 
was entitled to the promissory note and to a spe- 
cified amount of interest. The assignor was on 
the date of the assignment entitled to a larger 
sum by way of interest, but the parties to the 
agreement erroneously thought that interest on 
the note had stopped from 1854, and hence men- 
tioned a smaller sum as representing interest. 
The operative part of the assignment however 
assigned all the interest on the promissory note 
which the assignor had, Held, that the deed of 
assignment was wide enough to cover both prin- 
cipal and all interest due and to become due, and 
the plaintiff had by virtue of it all the rights of 
the assignor. {Sehwabc t C. J. and Wallace , /.) 
Secretary of State for India v . Pandit Rad- 
hika Prasad Bapui.i. 44 M. L. J. 685 : 

46 Mad. 259 ; 18 L. W. 210 : 1923 Mad. 667. 


S 10 and Arts. 49 and 145— Express 

trust— Suit for recovery of property or its value 
by beneficiary— Limitation. 

The phrase “ trust for a specific purpose " in 
S. 10 ol the Limitation Act is merely a more ex- 
panded mode of expressing the same idea as that 
conveyed by the expression “ express trust ’* in 
English Law and is used in the section in con- 
tradistinction to trusts arising by implication of 
law, trusts resulting and trusts constructive. 32 
Bom. 394 Relied on. Where certain jewels were 
in the possession of the defendant and he agreed 
under a written instrument that the plaintiff 
should enjoy the jewels for her life and that after 
her death they should be divided among the de- 
fendant and other parties to the instrument, held 
that defendant was an express trustee of the 
jewels for the plaintiff and that a suit by her for 
the jewels or their value fell within S. 10 of the 
Limitation Act. Observation of the Chief Justice 
on the scope of Art. 135 of the Limitation Act. 
( Schwabc , C. J.and Wallace , /.) Kishtappa 
Chetty v. Lakshmi Ammal. 44 M. L. J. 431 : 

17 L. W. 467 : (1923) M. W. N. 284 : 

32 M. L. T. (H. C.) 217 (2) : 1923 Mad 578. 


B. 10 — Express trust — Fiduciary rela - 

on ship. 

An express trust within the meaning of S. 10 
f the Limitation Act does not result from a 
acre fiduciary relationship between two parties 
uch as solicitor and client, depositor and 
anker, principal and agent and creditor and 
ebtor. (But a sou in-law does not stand in a 
duciary relationship to his father-in-law by 
eason of the matrimeoial relationship.) ( Sadastva 
Uyarand Spencer JJA Rajammal v. Laksh- 
. AMMAL. 1 I- w. 677 : (1914) M- W N 606 : 

22 I. C. 938 : 16 M. L. T. 199. 

Implied trait. 

■8. 10 -Implied trust. 


Where money is held under an i mp 'i ed , H, . 
or the benefit o( the plff. then S. 10 of the 
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LIMITATION ACT (IX OF 1908), 8. 10— Implied 
tnut, 

Indian Limitation Act applies to the case. (Scott, 
C. J. and Batchelor , /,) Secretary OF STATE v. 
Bapuji Mahadeo 89 Bom. 572 : 31 I. C 277 : 

17 Bom. L. R. 641. 

S. 10 — Implied trust . 

A person claiming under a resulting trust, may 
be barred by limitation u less the resulting trust 
is of such a kind as to fall within the scope of 
S. 10 of the Limitation Act. A trust for a specific 
purpose is a trust for a specified purpose. A 
resulting trust in favour of the heirs of a testator 
upon failure through invalidity of one of the trusts 
declared in the will, is not a trust for a specified 
purpose within the meaning of S. 10. For the 
purposes of limitation there is a distinction to be 
drawn between resulting trusts and trusts for 
specific purposes and limitation may ruo in 
favour of a trustee, whether by express words or 
by operation of law, even where he is not in as a 
trespasser. (Scott, C. J. and Chandavarkar , J.) 
Mahomed Ibrahim v. Abdul Latif. 

37 Bom. 447 : 17 I. C. 689 : 14 Bom. L. B. 987. 

— 8. 10 — Implied trust — Section docs not 


LIMITATION ACT (IX OF 1908), 8. 10-Truat 
propertv. 

S. 10— Implied trust — Applicability, 

S. 10 has a very limited application and does 
not refer to trusts founded on ao unexpressed but 
implied intention of the parly creating them or 
trusts which arc raised by construction of 
equity without anv reference to the intention of 
parties, t Crouch , A. J . C .) Lekhraj Visumal v . 
Assamal Tarumal. 27 I. C. 332: 8 S. L. R. 132. 

Office of Trustee. 

~ 3 - 10 — Office of trustee— Adverse posses- 

sion — Suit to rcooicr possession as Hukdar. 

S. 10 of the Limitation Act dees not apply to a 
suit to recover possessu n of certain villages as 
Hukdar and lor an injunction vcstiaining the 
defts. from interfering with the plff.’s discharge 
of tiis duties. Such a suit is barred if it is found 
that the right of management had been acquired 
by deft, by adverse possession for nearly 60 years 
before suit. (Wallis, Offg.C.J. and Scshagm 
Atyar, J.) Ambalavana Pandarasannadhi 
Avergal v. Minakshi Sundareshwapa Devas- 
tanam. (1915) M. W. N. 76: 26 I. C. 841 : 

17 M. L. T. 271 : 28 M. L- J. 217. 


apply. 

Section 10 of the Limitation Act does not ap- 
ply to cases of resultant, implied, or constructive 
trusts. [Beaman, J.) Peerbhoy v. Ebrahim. 

13 Bom. L. R. 717 : 12 I. C. 225 : 36 B. 214. 

— 8. 10, Art 120 — Implied trust — Suit for 
accounts— Manager of joint Hindu family. 

S 10 of the Limitation Act does not apply to an 
implied trust but to an express trust. A Karla of 
a Hindu joint family is not vested with the pro- 
perty belonging to a joint Hindu family. Art. 120 
of the Limitation Act applies to a suir for ac- 
counts against a Karta of a joint Hindu family 
(Chaudhuri and Nexobould, JJ.) Biswambak 
Halder v. Giribala Dasi. 32 C. L. J 25 • 

58 1. C. 877 : 25 C. W. N.’a&s! 


— — — 8 trust Scope of section. 

S. 10 ol the Limitation Act is limited in its 
operation to ''express trusts*’ and has no applica- 
tion to the case of a constructive trust or an obli- 
gation in the nature of a trust falling under Chao- 

l" 1 * ° TrU ?‘ S . Act ' S ' 10 of the limitation 
Act does no apply to a suit for accounts by the 

ftjf- aga ,'?’ 1 . * hc defendant. {Krishna,, and 
(f rS A JJ * KR,SHNA PATTAR V. I/AKSHMI alias 
Aumu Ammal. 43 M. L. J. 119 : 45 Mad 416 • 
30 M. L.T. 288: (1922) H. W. N 117 I 
16 L. W. 886 : 1922 Mad. 67.' 


8. 10 — Implied trust — Mortgage bv 
lee Interest paid to mortgagee— Suit for rr 
covery, by beneficiary. T re ' 

S, 10 doe3 not apply to a suit bv a h.n.c-- 

dhXT 1 inte r paid -or«ga e g n : fi cS 
cd by the trustee which has been declared i 

have been in breach of trust, of which tt i 1 

gagee had notice as the payments did not^' h'* 

31 »■ SOT, A H Z'f. 




• VTJtcc of trustee— Adverse pos • 

sesston % 

Where a person has been performing the 
duties of a shebait of an idol and applyin« the 
trust funds for the trust, and claims the right to 
hold that office and perforin those duties ad- 
versely to the lawful shebait, S. 10 has no appli- 
cation and he can acquire that right as against 
that original sheba, t by such adverse possession 
36 Cal. 1003; 7 Mad. 387; 23 Mad. 271; 31 Cal 
314, Foil. ( Daioson Miller, C.J. and Mullich, /.) 
Nathe Pujari v. Radha Benode Naik. 

3 P. L. J. 327: 4 P. i. W. 283: 

47 1. C 290 : 1918 P. 247. 

Trustee de son tort, 

-—3. 10, Art. 120 — Trustee de son tort 
—Suit for accounts— Limitation. 

A suit for accounts in respect of trust property 
comes under S, 10 and a trustee de son tort 
stands m the same position as an express trus- 
tee. The claim for accounts for six years prior 
to the institution of the suit would be saved by 
Art. 120, the obligation of a trustee to accounts 
being continuous. Under the new Act. a suit for 
accounts can be launched agaiost a trustee 
Though under the new Act there is no limit to a 
suit lor accounts against a trustee, a right to sue 
barred under the old Act cannot be revived under 
the new Act. iChatterjce and Panton, JJ ) 
Dhanpat Singh v. Mohesh Nath Tewari. 

57 I. C. 806: 24 C. W. N. 762. 

Trust property, 

810- Trust property— Suit by trustee 

to recover from person claiming as trustee 
A suit by an alleged trustee for recovery of 
K„ U f r P /.° PC , rty a f» a,n st Person claiming himself to 
be trustee U governed by Art. 144 of the Limita- 
tion 1 Act [Lord Sham.) Arunachalau Chbttv 
», Vbnkatachalapathi Guruswamigal 

46 I. A. 204: (1919) M. W W aro 
17 A. 1. J. 1097 t 10 L. W. 642: 26 H. L. T, 479 

6* I. C. 286:24 C. W. N. 249. 

•37 M. L, J. 460 (P. 0.) 
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LIMIrATION ACT (IX OF 1908', S. 10-Trust 

properly. 

S 10 — Trust property— Guardian and 

Ward — Acquisition by guardian. 

When the guardian gave a discharge for a de- 
cree in favour of the minor in consideration of 
the transfer to him of certain property he holds 
the properly a trustee i^r the minor. {Rich- 
ards, C.J. and Bancr j(C % J.) MunNA KUNWAR v. 
VeNaik Ram. 28 I. C 861. 

S. 10— Trust properly— Suit against 

trustee — Suit against karta. 

S. 10 of the Act expressly provides for the 
cases of vested trust in a trustee for specific pur- 
pose only ; a suit against a karta for account is 
not governed by it, as karta is not vested with 
property of the family. ( Choudhury and New - 
bould, JJ .) Biswanbar Haldar v. Giribala 
Dasi. 32 C. L. J. 25: 68 I. C. 877: 25 C. W N. 356. 

8. 10 — Trust property -Deposit as sccur - 

tty. 

The plff. deposited *s security bis Post office 
Savings Bank Pass Book with the deft, then mana- 
ger of an estate. On the plff.’s dismissal a sum 
due to him was with the Collector’s sanction and 
plff.’s consent and authurity. withdrawn from the 
Savings Bank and credited to the estate. The 
plff. demanded money from the deft. The decree 
given by the trial court to the plff. was revised 
by the High Court which held that no property 
vested in the deR. io trust for the plff. and the 
suit was barred by limitation being instituted 
after more than three years. { Chalterjce and 
N .wbould, JJ.) Nanda Lal v . Asutosh 

52 I. C. 65. 


LIMITATION ACT (IX OF 1908), S. 10— Trust 
property. 

sanyasi. 78 P. R. 1912 (Scolt-Smith, J.) Jamiat 
Singh v. Mussamat Raji. 

53 I. C. 577: 109 P. B. 1919. 

S 10 —Trust property— Land assigned 

by mutual agreement— Suit for tts recovery — 
Limitation. 

Suit against defts to whose predecessors in 
interest the suit lands were assigned and wha 
were in possession as assignees according to 
mutual agreements is governed by S. 10 and is 
consequently not barred by limilation. (Jones, J.) 
Seoti v Baghirath. 12 P L R. 1918: 

70 P. W. R. 1918: 45 I. C. 325: 66 P. R. 1918* 

S. 10 — Trust property — Suit against 

trustee— Failure of trustee 1 1 reduce trust pro- 
perty to possession — Liability for acts on def iult 
of predecessors— Failure to account — Limitation. 

A suit based on the failure of a trustee to re- 
duce trust property into possession is barred 
under the Lim. Act notwithstanding S.10. Further, 
a trustee is net liable for the acts or defaults of 
bis predecessors. It the trustee himself had actu- 
ally received money for which he had not ac- 
counted, S. 10 prevents any period ot limitation 
running, and if he held money in another capacity 
which he ought to have held as trustee, he could 
not be heard to say that he held it in the other 
capacity and not ir. the capacity of a trustee, and 
therefore in such a case S. 10 would aoply and 
prevent him from relying on the Lim. Act, 
Schwabe , C. J and Odgers, J.) Doraivblu 
MUDALIAR V , ADJKESAVALU NaIDU. 

(1922) M. W. N. 620: 1922 Mad. 409. 


S. 10 — Trust property— Suit against 

trustee— Neglect to get income of trust property. 

S. 10 of the Act of 1877 docs not save from 
limitation, cases where it is sought to render a 
trustee accountable for property which, but for 
his wilful default or neglect, would come into his 
hands. The effect of S. 10 of the Act of 1908 is to 
make a trustee liable for an indefinite time and 
without bar of limitation for breaches of trust 
consisting in failure to get in trust property. A 
suit against a trustee for failare to obtain posses- 
sion of the corpus and income of the trust pro- 
perty is not within S. 10 ol the Act but is govern- 
ed by the ordinary law of limitation. (Fletcher 
and Ncwbould , JJ.) Shahruddin v. Jimkuddin. 

42 I. C. 643. 

S. 10— Trust properly — Directors— Whe- 
ther trustees. 

S. 10 of the Limitation Act docs not apply to 
directors of companies as they are not persons in 
whom the property of the company is vested, as 
is contemplated by S. 10. This section applies to 
cases ol express trusts only. (Shadi Lal , C.J. and 
Abdul Quadir, J.) The Bank of Multan. Ltd. v. 
HUKAM Chand. 1923 Lah. 68 (2). 

S. 10— Trust property— Land granted to 

custodian as dharnarth . 

A suit for the recovery of property from a per- 
son in whom it was vested in trust for the upkeep 
of a shrine, or from a gratuitous transferee from 
him is governed by S. 10. The custodian of a 
shrine can acquire private property if he is not a 


S. 10 — Trust property — Suit against' 

trustee— Neglect to get income of trust . 

A suit against a trustee for failure to obtain 
possession and income of the trust falls under 
the ordinary Law of Limitation and not under 
S 10. (Wallis. C. J. and Oldfield, J .) Kolta 
Tholas*ngam Chetty v. Vkdachalla Aiyah. 

41 Mad. 319 : (1917) M. W. N. 651 : 

6 L W. 523 : 42 I. C. 544 : 22 M. L. T. 388. 


S. 10 — Trust property— Trustee— Right to 

imbursement. 

Where a trustee is removed and an account 
rdcred against him, his claims against the estate,, 
lough barred, mav be gone into and a decree 
iay be given to him if the accounts should 
irn out to he in his favour. An executor has 
right of retainer, but no charge on pro- 
crlics not in his possession for sums due to 
im from the estate and Ins claim in respect of 
icm is governed by Art. 120 of the Limitation 
ct [Wallis, C. 7. and Krishnasxoami Atyar, J.) 
HIDAMBARA MUDaUAKV. KRISHNASWAMI PlLLAI. 

39 M»d. 385 : 28 I. C. 221 : 
2 L. W 241 : 28 M. L. J. 285. 

8. 10 — Trust property — Suit against 

rtistee— Former trustee. 

A suit on behalf of a Devasthaoam for recovery 
f property from a former trustee is governed by 
10 of the Limitation Act though the former 
rustce’s title to the office was not legally valid. 
Benson and Sadasiva Aiyar. JJ.) SubraMANIA 
lIYAR t>. SUBBA Naidu. 25 M. 1. j- 452 • 

21 1. C. 421 : 14 M. L T. **7- 
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LIMITATION ACT (IX OF 1908), S. 10— Trait 
property. 


LIMITATION ACT (IX OF 1908), 8. 12— Applica- 
bility. 


3. 10 and Arts. 134, 142 and 144 — Trust 

property— Permanent lease —Possession for 1 1 
years— Effect of. 

When trust property was permanently leased 
to the deft, on condition of paying yearly rent and 
the tenant was in possession for over 12 years : 
held , that S. 10 did not apply as he was an assig- 
nee for valuable consideration and that the deit 
acquired by prescription the right of permanent 
lessee under either Art. 142 or 144 of the Act 
Art. 134 does not apply. 23 M. 27l: 36 C. 1003: 38 
*C. 526 Rel. on. There was no creation of a tenancy 
from year to year by the mere payment of rent as 
such tenancy can be created only by express or 
implied contract. ( Sundara Atyar and Sadasiva 
Aiyor t JJ.) Narsaya Udpa v. Venkata ramana 
Bhatta. 12 M L. T. 218: 16 I. C. 53 : 

(1912) M. W. N. 870 : 23 M. L. J. 260. 

Miscellaneous. 


S. 10 and Arts. 120 and 148 — Suit for re- 
demption after voidable sale. 

Where a mortgagor sued for redemption of the 
mortgage after sale of equity of redemption con- 
trary to the provisions of O. 34, R. 14, C. P. C« 
Held , S. 10 o( the Limitation Act would not apply 
to such a case and the mortgagor must set aside 
the sale before redemption. (Sanderson, C. J. and 
Woodroffe. Hooterjee, Chat Ur jet and New • 
bould, JJ .) Uytam Chandra Daw v. Rai Krishna 
Dalal. 47 Cal. 377 : 24 C.. W. N. 229 ; 

65 I. C. 167 : 31 C. L. J. 98 (F. B ). 
8. 10—7/ controls Art. 134. 

S. 10 of the Lim. Act controls Art. 134 of the 
Act and gives the clue to its meaning. (Sco/f. 
Smith , /.) Divan Singh v. Sham Das. 

1922 La .271. 

; 8 - 19— Applicability— Suit by one trustee 

against another for possession and management . 

The words of S. 10, Lim. Act, are wide enough 
to cover a case by one of two trustees who claims 
against the other that the property ought to be 
held and managed by both. (Schwabe, C. J. and 
Coutts-Trottcr , ;.) Shunmugappa v. Sangaya 
Chetty. 18 L. W. 907 : 33 M. L. T. (H C.) 225 • 

1924 M. 125. 


S. 10— Legal representative-New trustee 

A new trustee succeeds to the office of a forme 
trustee and not to him personally and is not there 
fore ms U gal representative under this section 
( Bakewcll and PhilUps l JJ .) Manikkam Pillai v 
Thanikachellam Pillai. 4 i. w . 3 69 

34 I. C. 946 : (1918) 2 M. W. N. 87 


8 . 12 . 

Applicability. 

Award. 

Computation of timo. 

Copy obtained bv another person. 

Coplei sent by poit, 

Decree later than judgment. 

Holidays. 

Laches. 

Leave to appeal to Frlvy Council. 

Practice of Patna High Court. 

Beview. 

Separate Copy application for decree and iudK 

v, , moot. o 


Miaoellaneoue. 


Applicability. 

S. 12 — Applicability — Time taken in 

obtaining copies — Deduction of — Extent of time 
permissible 

Time taken actually in obtaining copies is to 
be deducted in calculating the peried ot limita- 
tion. (Lord buikmasier.) T remath Nath ROY 
v. William Arthur Lee. 49 Cal 999 

21 A. L. J. 118 : 37 C. L. J. 8 6 
27 C. W. N 156 : 18 L. W. 66 
(1923) M W. N. 626 : 1922 P. C. 362 (P. C.|. 


— K- 12 — Applicability — Appellant must 

apply once for all for all ntccssaty copies. 

S. 12 merely extends the time for any given 
appeal by the period which is necessary to obtain 
essential documents tor the Court to which th« 
appeal is being made and it does not contemplate 
nor allow an appellant to apply for a series of 
documents one alter the other and to claim that 
his tune ot appeal is extended merely because ha 
has applied within the successive periods of what 
he contends is the extended limitation of time. 
In other words, an appellant must apply under 
S. 12 once and lor all lor every essential document 
before the period of limitation for his appeal has 
run out. (Hears, C. /. and Tudball , J.) Wool Raj 
v. Niadar MaL. 18 A L. J. 208 : 

2 H. P L. B. (A) 64 : 55 I. C. 315 : 42 A. 260. 

S. 12 — Applicability — Provincial Insol- 
vency Act , S. 46 — Appeal. 

An appeal presented under S. 46, Prov. Insol. 
Act, falls under S. 12. Limitation Act. {Richards, 
C, J. and Karamat Hussain .and Chamitr , JJ.) 
Dropadi v. Hira Lal. 10 A. L. J. 3 : 

16 I. C. 149 : 34 All. 490. 

— 8 12— Applicability— Application to be 

before expiry of the period allowed . 

To claim the deduction of the period of ob- 
taining copies under S. 12 of Limitation Act from 
that allowed for the appeal, the application must 
be made before the expiry of the period allowed 
as too time requisite for obtaining copy counts 
irom tbedate on which application is made. 
[Hooker fee, A % C. /. and Fletcher, J.) NiBaRAN 
Chandra Dutt v. Martin & Co. 

68 I. C. 408:33 0. L. J 127. 

— S. 12 Applicability — Applies to pauper 
appeals. r 

The provisions of S, 12 are applicable lo pauper 
appeals. (Abdul Raoof, J.\ Pirji Ashraf Ali r. 
Rameshar Nath. 1923 Lah. 684. 


: s - 12 — Applicability — Time taken for 

colics of judgment of trial court not excluded. 
Only the time requisite for obtaining a copy of 
the judgment appealed against and of the decree 
can be excluded. (Abdul Raoof , J ,) Chuharbal 
v. Bira Ram. 1923 431, 


— W -Applicability-Time for obtain- 
ing copies of first Courts judgment— If exetud- 

S 12 (3) of the Lim. Acl allows lo be excluded 
only the time requisite lor obtaining a copy of the 
judgment against which the appeal is preferred. 

? v ® nf7i! 1C ”,i hc ruca ° { lhc Coui ‘ Ie <juh« the fil- 
ing of the judgment of the Court of first instance 
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LIMITATION ACT (IX OF 1908). S. 12— Applica- 
bility. 


LIMITATION ACT (IX OF 1908), 8. 12— Computa- 
tion of time. 


in a second appeal, ihe time requisite for obtain- 
ing it docs not fall under S. 12. ( Abdul Raoof, J.) 
Madam Gopal v Malawa Ram. 1923 Lah. 96. 

Sb. 12 and 5 — Applicability— Time spent 

ui obtaining translation— If sufficient cause. 

Time spent in obtaining a translation of the 
judgment cannot be excluded under S. 12 of the 
Act and it is not a sufficient cause under S. 5 of 
the Act, to justify an extension of time. [Wilber- 
force , /.) Kanhaya v. Nur Mohammed. 

59 I. C. 965. 

S. 12— Applicability — Period for obtain- 
ing copies. 

S, 12 will not apply unless the application for 
obtaining copies is made before the expiry of the 
prescribed pciiod. [Johnstone and Shah Din, JJ .) 
Ashio Hussain v. Ali Baksh. 

61 P. L R. 1911 : 9 I. C. 381 : 

189 P. W. R. 1911. 

S. 12— Applicability to appeals under 

cl. 10 of the Letters Patent— Patna High Court 
Rules, Ch. VI ! , R. 2. 

S. 12 of the Limitation Act does not apply to 
appeals under Cl. 10 of the Letters Patent as 
Ch. VII. R. 2. of the Patna High Court Rules, ex- 
cludes such applicability. ( Miller . C. /. and 
M ul lick, J ) Deoki L4L v. Ramanand Lal. 

5 Pat. L. J. 701 : 
2 U. P L. R. (Pat.) 235 : 59 I. C. 179 : 
2 Pat. L. T. 42 : 1920 Pat. 333. 

8. 12— Applicability— Decree drawn up 

— Time spent in obtaining copy of decree. 

Where a formal decree has been drawn up in 
a miscellaneous execution case the time requisite 
for obtaining a copy of such a decree is to be de- 
ducted under S. 12. 17 All. 213. Foil.; 6 C. W- N. 
283. Dist. ; 14 I. C. 1006. Foil. (Doss and Foster . 
JJ t ) Mohesh v. Ram Prasad. 1 P- L. T. 33: 

2 U. P. L. R. (Pat.) 26 : 64 I. C. 630 : 

1920 Pat. 75. 


Award. 

8. 12 and Art. 158— A ward— Time re 

quisite for obtaining copy of — Application to set 
aside award. 

The period taken for obtaining a copy of the 
award must be excluded in computing the period 
of limitation for an application to set aside 
the award. (Sanderson, C. /. and Woodrofje, J.) 
SovachaNd v. Hurry Bux 46 Cal. 721 : 

63 I. C. 46 : 23 C. W. N. 280. 

S. 12 (4 )- Award— Selling aside- Exclu- 
sion of time necessary to get copy. 

In an application to set aside an award bled in 
Court, the time requisite for obtaining a copy of 
the award may be taken int > account under S ; 12 
(4) in calculating the period of limitation. (Sap- 
ier, J.) Subramania Aiyar v. Poopparam Lala. 

29 I. C. 860. 

Computation of Time. 

8 . 1 2— Computation of time— Time for 

obtaining copies — If can be attacked. 

Under S. 12, only the time from the date of 
making the application for copies up to the date 
on which the copies aro ready for delivery can 


be excluded. A finding as to the time requisite is 
one of fact and cannot be attacked in second ap- 
peal or revision (Moti Sagar , /.) Ram Sarup v. 
Zorawar Mal. 1923 Lah. 696. 

S. 12— Computation of time— Time re- 
quisite for obtaining copies. 

In computing the time taken for obtaining 
copies under S. 12 of the Lira. Act the time spent 
between the date of decree and the date of appli- 
cation for copies cannot be deducted. The 
question as to the time requisite for obtaining 
copies is one of fact ( Martineau , J.) Bawa* 
Singh v. Thakur Singh. 4 D. P. L.R. (L.) 80: 

1922 Lah. 423. 

S. 12 — Computation of time— Absence v 

decree - Copying time. 

The appellant may be entitled to exclusion of 
time from date of application to date of prepara- 
tion of copy or even from date of judgment but is 
not entitled to exclusion of time between the date 
of preparation of copy and application for copy of 
decree. (Shadi Lal, C . /. and Martineau , /) 
The Municipal Committee. Chiniot v. Bashi 

ram 1932 Lfth * 17 °* 


Ss. 12 and 19— Computation of time— Ac- 

nowledgment — Saving of limitation. 

Where a debt is acknowledged in writing the 
lay on which the acknowledgment was s«gned 
nustbc excluded in computing the period of 
imitation under S. 12 of the Act- (H allifax, A. /• 
M Jainarayan Bapu v. Vithoba. 




8s. 12 and 5— Computation of time— Ex- 
clusion of one day twice over. 

The appellant applying for copies on the day on 
which the judgment is delivered is not entitled 
;o exclude that day twice over. ( Batten , A. J. C.) 
Salam Singh v. Hira. 40 I.C. 425 : 


8, 12 — Computation of time— Time when 

begins . 

The time requisite for obtaining copy of decree 
within S. 12, does not begin to run until an actual 
application has been made. (1917) Pat. 21 overrul- 
cd. If the appellant docs not so apply witbiotr.e 
lime allowed for appeal, provided copies arc then 
available, he cannot deduct the time between 
signing of the decree and delivery of judgment. 
(Miller, C. J., Jwala Prasad, Das, Adatni and 
Bucknilt. JJ ) JYOTINDRA Nath SARKAR v Lodna 

Colliery Co. 2 F * "• *• ' 

1921 Pa*. 177 : 62 I. C. 649 : 

6 P. L. J. 350 (F. B.). 


-8. 12 (1 ) — Computation of time . 
•" r i « ail u... min a Mnn. 


-O. ------- 

a suit filed on 9th May 1910 a Monday, on a 
nissory-note dated 7th May 1907, held that 
tation began to run from the expiration of tbe 
May 1907 and expired, at 12 midnight on 7th 
1910 and hence the suit was barred by time. 
Ealcs, J. C.) No A Poyin v. Mi Shan No- 

18 I. C. 574: 1 U. B. B. (1912) 146. 

•8. 12 —Computation of time. 

a- — 41 rar. m'f aH f C 


! computing the time required for obtaining 
es for the purpose of appeal, an extra aay 
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LIMITATION ACT (IX OP 1908), S. 12— Copy ob- 
tained by another person. 


cannot be allowed for the delivery of the copies 
in addition to the day they are ready for delivery. 
( Hayward , J.C. and Fawcett , A J. C. \ Tolaram 
v. Jaffer Khan. 38 I. C. 464 : 

10 S. 1. R 165. 

Copy obtained by another person 

S. 12 (2) — Copy obtained by another 

person— Exclusion of time. 

The appellant in an appeal preferred to the 
High Court applied within the prescribed 
period for a copy of the decree but allowed tho 
application to be dismissed for non-payment of 
copying charges and subsequently filed the 
appeal with a copy of the decree obtained by 
another party, held , that the appellaot was 
entitled to deduct the time for obtaining such 
copy, 12 M. L. J. 385, Not Foil. ; 29 264, Foil. 

S. 12 does not lay down that the copy of the 
decree must have been obtained by the appellant 
himself. {IVallis. C. J. and Krishnan , J.\ Aminu- 
DEBN Saheb V. Pyari Bai. 43 Mad. 633 : 

38 M. I. J 340 : ll L. W. 370 : 56 L C. 73 : 

(1920) M. W. N. 246. 

— S. 12 —Copy obtained by another person 

— Application for copy— Who should make. 

It is not necessary (hat an application for copy 
should be made by the par:y ni nself. 12 M. L. J 
385, Dissented from. [Lindsay, J. C.) 13ABU 
Rudra Pratab Singh v. Raghuraj Gir. 

23 I. C. 209. 

Copies seat by Poit. 

12 — Copies sent by post — Time for des- 

patch. 

From the day when copy is ready, to the day 
when it is despatched, the time is excluded. 
{Broadway and Abdul Qadir % JJ.) GUrdit Singh 
v. Charan Das. 1922 Lah. 415. 

— -~6. 12 Copies sen! by post— Time for 
obtaining copies— Mode of computing , 

Waere in accordance with ihe rules, copies are 
•despatched by post, the period intervening be- 
tween completion and despatch of the same is 
also excluded in computing the time for filing 
appeals. [Scott-Smith, J .) Ghulla Singh v. 
Sohan Singh. 3 Lah. 280 : 4 L. L. J. 600 s 

1922 Lah. 210. 


— 8. 12 — Copies sent by Post-Time s 

between completion and despatch— Central 
vtnees Courts Act (ll of 1904i, S. 8 (1) [c). 

The period between the completion and 
patch of copies of the decree and judgment 

post must be included in computing the 

ot Limitation in cases where copies are 
tor and sent by post. 6 C. P. L. R. 13 k< 
upon [Drake Brockman . /. C.) Kkishn; 
„ 14I.C.403:8 N. L. B 

Th ~ 8 Copies sent by post. 

lne time requisite under S. 12 of the I 

tatiOQ Act is the time from the date of the ai 
•cat to.) to ihe date of posting the copies irres 
t.ve of the fact that the copies are ready 

CJ -KWi 

a o. l. j. 


C D— VOL. Ill 122 


LIMITATION ACT (IX OF 1908). 8. 12— Decree 
later thao judgment. 

Decree later than judgment. 

8. 12 — Decree later than judgment. 

In appeal, limitation runs from the date on 
which the decree was actually signed and the 
same rule applies in an application for review of 
a judgment of ihe High Court. [Sanderson, C. /. 
and Mukerjee , /.) Gangaohar KarmaKAR v. 
Shekh Arbasini Dasya. 20 C W. N. 967 : 

35 I. C. 348 : 24 C. L. J. 235, 

S 12 (2) — Decree later than judgment — 

Copying fees paid before decree. 

An application for a copy of judgment and decree 
was made on 2nd July 1910. The applicant obtain- 
ed the copy of the judgment on the 8th July, but 
his deposit money for the copy of the decree was 
returned to him on the same date, the decree not 
being then signed by the Court. The decree was 
signed on 11th July and on 15th July an applica- 
tion for a copy of a decree was made, which copy 
was delivered to him on 20th July. He hied his 
appeal on 17th August. Held that the appeal was 
io time, the appellant getting a deduction of tho 
days between the delivery of judgment and 
signing ot the decree. The application for a copy 
of the decree made on 2nd July ought to have been 
held pending on llih July. [Mookcrjce and 
Caspersz , //.) TaRab*ti Kokr v. Gajdeo 
Narain. 10 I. C. 542 : 15 C. W. N. 7*7. 

8 12(2) — Decree later than judgment — 

Date of decree— C. P. t\, O. 20, R % 7. 

The ‘date of decree* for calculating time for 
appeal is the dale of the judgment but when the 
decree is drafted later owing to time being gran- 
ted for extra Court-fea, the time given must be 
excluded under S. 12 (2j, Limitation Act. [Ayling 
and PJapter , //.) Narayanaswami Tevan v . 
Kkishnaswami Pillai. 26 I. C. 67. 

— ; 8. 12 — Decree later than judgment— 

Time between judgment and signing ot decree. 

Tbe period between the delivery of judgment 
and the preparation and signing of the decree 
would be excluded from the period of limitation 
prescribed for filing the appeal if the application 
for copy is made before the preparation of the 
decree. 1 P. L.J. 573 F.B. Dist, ( Jwala Prasad 
and Ross , JJ.) Maulvi Sybd Mahomed Moinud* 
din Ashraf v. Maulvi Mahomed Ishaq Ashraf. 

1 P. L. R 459 : 1923 P. 529. 

““ 12 —Decree later than judgment — 

Time requisite for obtaining copies— Time be- 
tween date of judgment and date of decree . 

No period between the dale o( the judgment 
and the date of the decree can be deducted* from 
the period of limitation, as requisite for obtaining 
copies under S. 12 of the Act. [Miller. C /. and 
Mullick. J.) Dky v. Rajanti Kuer. 

63 1. C. 278 : 6 P. L. J. 237. 

“ r®\ 13 — Decree later than judgment— 

Delay in signing. 

The delay in signing a decree cannot entitle 
an appellant to His Majesty in Council, to deduct 

£ A P ?& 0d j IC,WCC ? lhc si * nin g lhe lament 
and of the decree in computing the period 0 f 

limitation except when the appellant has made an 
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LIMITATION ACT (IX OF 1908), S. 12— Decree 

later than judgment. 

application prior to the signing of decree but if no 
application is made the non-s’gnature has no 
effect (Miller, C. 7. and Adatm, J .) Mahadeo 
Prasad Sahu v. Gajadhak Prasad Sahu 

57 I. C. 312 : 1 P. L. X. 262. 

S. 12 — Decree later than judgment. 

The time which elapsed between the delivery of 
the judgment and the signing of the decree 
should be excluded in calculating the period of 
limitation for the appeal 20 C W. N. 1303 Rel. 
The period during which the Court was closed for 
the long vacation was time requisite for obtain- 
ing copies within S. 12 of the Limitation Act. 1 
Pat. L. J. 573, Rel. (Manuk, J.) Imaman v. Sham 
Saoar Rai. 49 I. C. 664. 

S. 12 — Decree later than judgment — 

Preliminary decree , appeal from. 

A judgment on some issues was framed on 
4-8 1910 but the preliminary decree was not sign- 
ed till 9-7-17. On 2-9*1916 Ihe appellant applied 
for certified copy ot the judgment and it was deli- 
vered on 23-9-l°16. On 4-11-1916 he applied for 
a copy of the decree but w ithout getting one, he 
appealed on 10-11-191O. On 7-7 1917 he again 
applied tor a copy of the decree and he *ot it on 
13-7-1917 On 17-7-1917 he filed the copy in the 
Appellate Court with an application that he was 
appealing on the grounds contained in his memo, 
tiled on 10-11-1916. It was objected at tbe hear- 
ing that the appeal was barred. Held , that the 
appeal was not barred. ( Fawcett , J. C. and Ray- 
mond, a. 7 C.) Harjimal & Sons v . Firm of 
DhaNPatmal DewaNCHAND. b2 I. C. 537 : 

5 S. L. K. 16. 

Holidays. 

S. 12 (2) — Holidays . 

The time from the date of the application till 
the rc-opening of the courts should be taken as 
the time requisue for obtaining copy of judgment 
though the notice of readiness was posted on the 
board duiing the vacation as the applicant was 
not bound lo take cognizance of the notice. 

( Banncru and Ptggoll , 77.) Khub Chand v. 
Hakmukh Rai. 34 All. 41 : 12 l. C. 183 : 

8 A. L. J. 1095. 

8. 12— Holidays — Closing o] Court imme- 
diately after dale of signing of decree— Exclu- 
sion of time. 

Where immediately after the signing ot a de- 
cree, the court is closed, the period during which 
it is so closed ought to be excluded in computing 
the period of limitation. (Piggott and Stevens , 77.) 
Sri Chandan Bhuya v. Haroo Sethi. 

11 I. C. 387 : 13 C L. J 544. 

S, 12 (2) and 13) — Holidays— Judgment 

on the last day of the session . 

Holidays should be taken into consideration in 
computing the time where judgment was pro 
nounced sufficiently early on the last day preced- 
ing the vacation. (Ayling and Coults- Trotter , 77.) 
Masilamani v. Akanga Mudali. 63 l. C. 022 : 

12 L. W. 460. 

8. 12 —Holidays— Application for )udg 

went aftei re-opening day— Vacation time . 

“Time requisite "means ‘time reasonably requi- 
site. Where the judgment was delivered on the 


LIMITATION ACT (IX OF 1908', S. 12-Holidays. 

first day of the Christmas vacation and the appel- 
lant applied for copies on 7th January, i. e . % some- 
days after the re-opening. Held, that the time for 
appeal began to run from the first day of the 
j Christmas vacation and that the appellant was not 
! entii led to add the days during which the Court 
was closed for Christmas as part of the time re- 
quisite for obtaining copies. ( Wallis % C.J.an 
Krishnan , 7.) Donopc di Subramaniam v. Nune 
Narasimham. 43 Mad. 644 : 38 M. L. J 465 : 

XI L. W. 483 : 66 I. C. 67: (1920) M. W. N. 2 9k 

8. 12 (2) and i3) — Holidays — Long 

vacation— Notification t hat coftes will be supplied 
— Vacation , if can be excluded . 

The publication of a notification that copies wil I 
be granted during tbe long vacation prevents the 
vacation from being excluded as the period for 
granting a copy of the judgment or decree. On- 
t he other hand, the whole period of the vacation 
roust be reckoned in computing the period. 

( Phillips and Kumar asuami Sastri , 77.) KadiR 
Moidekn Sahib v. Sayyf.d Abu Bakkar Sahib. 

36 M. L. J. 122 : 11018) M. W. N. 886 : 

9 L. W. 8 : 50 I. C. 518 : 25 M. L. T. 245. 

S. 12— Holidays— Gazette notification 

for delivering copies during vacation. 

Where a party applied for copies before the 
long vacation of the Court and in accordance 
with a Gazetted notification the copies were read 
during the vacation but the copies were taken 
delivery of only on the re-opening day o the 
Court after the vacation he is not entit ed to de- 
duct the time between the date when the copies 
were ready and the rc-opening date. 5 Mad. 1S9 
Foil. ( Phillips and Napier, 77.) KoMURU Appala- 
swami v. Palli Narayanaswamy. 

49 I. C. 626 : 36 M. L. J. 62. 

j 8. 12 —Holidays- Intervention of Sunday. 

Sundays intervening after the calling for the 
stamps and the date the copies being announced 
ai ready must be included in the time requisite 
for obtaining copies and should be deducted in 
calculating the time for appeal. (Benson and Sun - 
dara Aiyar , 77.) Ramaswamy CHBTTY v. Rama- 
, NATHAN Chetty. 14 M. L. T. 194 : 

25 M. L. J. 354 : 21 I. C. 192 : 

(1918) M. W. N. 805. 


8. 12— Holidays— Judgment delivered 

iring vacation— Application made lung after re - 
Gening— Deduction if can be allowed. 

Where judgment in a case was delivered dur- 
ig the summer vacation of a Court but applica- 
on for copies of the decree and judgment was 
lade 17 days after the re-opening of the Court 
re time during which the Court was closed can- 
ot be deducted in computing limitation for an 
ppeal as such an application was not made at 
le first available opportunity. (Sankaran Hair 
nd Ayling, 77.) Tanjork Palace Estate v. 
Udi Ramiah Chetty. 11 I.C. 839 : 


/ . A . € t 


8. 12 >— Holidays— Copying fee— Deposit 

of, insufficient— Further demand— Holidays in- 
tervening. 

An applicant for a copy should pay in advance 
a sum sufficient for the preparation of the copy. U 
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LIMITATION ACT {IX OF 1908), S. 12— Holidays. 

there is a further demand and he supplies it 
immediately following a holiday the holidays may 
be excluded in computing limitation. ( Macnair , 
A. /. C.) GONDAJI v. KISAN, 61 I. C. 889. 

S. 12 (2)— Holidays— Court closing the 


next day after judgment- 
Where the decree was signed on the day when 
the judgment was delivered and the Court closed 
for a month from the next day except for copying 
purposes and the party applied for copies on the 
re-opening date and filed the appeal the next day 
after grant of copies to him. held, that the appeal 
was in time. 1 28 M. 452. Dist.) [Batten, A. J . C.\ 
Kashi Bai v. Kanno. 29 I. C. 833: 

11 N. L. B. 104. 


8. 12 — Holidays —Tender of copying fees 

on— Validity of. 

Where a copy application is made through 
post, the time occupied bythe Post Office in con- 
veying the application and fees to the copying 
office and in carrying back the copies to the 
applicant is outside the computation under S. 12 
of the Act, A tender of copying fees Iransmitted 
by money-order and reaching the office on a 
holiday is not a tender at the proper time. 
(S/anyow, A. J. C.) RaGRU v. Madhgia. 

26 I. C. 819 : 10 N. L. B. 189. 


S. 12— Holidays — Copies applied by post 

reaching offici only after vacation . 

A decree was passed on 12lh May 1911 and 
on 15th May the deft, applied by post for a copy 
ol the judgment and decree. The application did 
not reach the office before the vacation and so it 
was treated as received on 16th June after the 
Courts re-opened. The copy was ready on the 
3rd July ; the deft, took it personally on 4th, 
On the same day he preferred an appeal against 
it. Held , that the appeal was not barred and that 
the 3rd and 4th of July should be included in the 
time requisite lor obtaining copies. ( Drake-Brock - 
marly J. C.j Paga v. Sadasheo. 17 I. C. 624: 

8 N. L. B. 172. 


3- 12— Holidays— LoPy of judgment — 

Time taken — Deduction of— Intervention of vaca- 
tion. 

Where the judgment of the trial Court was 
pronounced on the last day before the Civil Court 
vacation and the copy of the judgment was appli- 
ed lor on ihe day on which the Court re-opened 
after the vacation, held , that under these circum- 
stances (he appellant was entitled to include ihe 
vacation as part of the time requisite for obtaining 
the copy under S. 12, sub-section (2) of the Lirai- 
tation Act.27 Mad. 21; 20 C. W. N. 1303; 13 I. C 
514; 43 Mad. 640 Ref. ( Daniels , A. J. C.) Abdul 
ghafpar V . Rasul-un-nissa. 25 0. C 71 • 

9 0. L J. 436 : 1922 Oud’h 39 


. • 12 Holidays— Application for copies 

tobe made on the day following the holidays. 

VV here limitation for filing an appeal expires 
during the Court vacation, the appellant can 
apply for copies on the day following the vaca- 
**?? *" d * h . e Ume . in obtaining the copies can be 
° he A° n0d ° f hmiUtion. Owala Prasad, 
r arzand Ali v . Abdool Hamid. 60 I. c. 493. 


LIMITATION ACT (IX OF 1908). S. 12— Laches. 


S. 12— Holidays — “ Time requisite for 

obtaining a copy of the decree '* — If continuous . 

Time requisite for obtaining a copy need not 
be continuous; hence vacation is part of such 
time. \ Chamier, C. J . and Sharfuddin, J.) Dbbi 
Charan Lal v. Mehade Hussain. 

20 C. W. N. 1303 : 1 Pat. L. J. 485: 

35 I. C. 888 : 1 Pat- L. W. 209. 


Laches. 

S. 13 — Laches — Time taken 


tu 


obtaining copies— Deduction of— Extent of time 
permissible— Practice. 

Under S. J2 of Lim. Act no period can be 
regarded as requisite under the Act which need 
not have elapsed it the appellant had taken 
reasonable and proper steps to obtain the older 
appealed against. Where the appellant did not 
apply to have the order drawn up within a rea- 
sonable time after judgment, and even after the 
draft was drawn up he did not return it after 
approval, he cannot claim to deduct the whole of 
the time occupied in obtaining a copy of the order. 
( Lord Buckmastcr.) Pramathanath Roy i\ 
fc LEE. 4 U. P. L B. (P. C.) 103 : 27 C. W. N. 156 : 

49 I. A. 307 : 2 A. L. J. 118 : 31 M. L. T. 193 : 

43 M. L. J. 765 : 1922 P. C. 353 (P.C). 

Ss. 12 and 6 —Laches— Copies applied for 

aft*r expiry of period for appeal. 

An appellant who docs not, within the period of 
limitation, apply for a copy of the order appealed 
from, and who has within that period taken no 
steps to procure the copy, cannot be allowed 
after the period of limitation has run out. to claim 
exclusion of time requisite for procuring such 
a copy. The appeal could not be admitted under 
S. 5 of the Limitation Act as there was no suffi- 
cient cause for nor preferring the appeal within 
time. (Sanrfirsorj, C.J . and Chitty % J.) Pramatha- 
nath Roy v . W, A. LBE. 62 I. C. 682 : 

23 C. W. N. 653. 

S. 12— Laohcs— Period requisite— Mean- 
ing. 

The period to be excluded under this section is 
the period requisite and not that actually spent 
in obtaining copies. An appellant is not therefore 
entitled to deduct the da)s during which the 
copies lie ready but undelivered in the office. {Le 
Rossi gnol % J .) Nun Muhammad v. Ram Das. 

50 I. C. 760 : 4 P. L. B, 1919. 

3. 12, (2) and (Sj — Laches — Time spent 

in getting vernacular decree copy— When to be 
excluded. 

Where a decree of the first Court is drawn up m 
English, an appellant is not entitled to the exclu- 
sion of the time he has to wait for getting a copy 
of the decree in vernacular which he filed with the 
memorandum of appeal, inasmuch as the prac- 
tice was to file only an English copy of the 
decree in the Lower Appellate Court. 6 P, R 
1894; 8 M. L.iJ, 148; 21 I, C. 366 : 38 I. C . 66, Ref! 
{S/radi Lal and Le Rossignol , JJ % ) Mahomed Amin 
v. Chiragh Bho. 64 P. W. B 1917 * 

39 I. 0 617 : 124 P. L. B. 1917 % . 


— — 8 - *2 Lachct— Application for a copy of 
the judgment mislaid in jail— Limitation for 
appeal . • 
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LIMITATION ACT (IX OF 1908). S. 12-laches. 

Where in an appeal filed through the jail 
authorities it appeared that an application for a 
copy of the judgment of the magistrate was made 
within the period of limitation but was somehow 
mislaid and a second application had to be sent 
after the limitation. Held , in the circumstances 
that the appeal must be treated as filed within 
time. [Shah Din, J.) Hidayat v. Emperor. 

3 P. R. Cr. 1915 : 

28 I. C. 524 : 16 Cr. L J. 300 : 191 P. L. R. 1915. 

S. 12 — Laches — v Time requisite for 

obtaining a copy.' 9 

An appellant required to appear on a certain 
day to ascertain if copy was ready, failing so to 
appear, is not entitled to c unt it. as * time re- 
quisite.’ ( Batten , A.J.C.) Lachman v. Kalya. 

34 I. C. 458 : 12 N. L. R 66. 

S. 12 — Laches — Time requisite for ob- 
taining copies— How reckoned. 

The time requisite for obtaining copies is the 
time which an applicant takes to obtain copies 
using all due diligence either by himsell or by an 
agent. The applicant must (1) present an appli- 
cation at the proper time and place, accompanied 
by the prescribed fee. (2) He must take deliver/ 
of the copies on the appointed day. If an applicant 
elects to work through an agent he docs so at his 
risk because the time is the same for both the 
Principal and Agent. No discretionary extensions 
of the time for obtaining copies of judicial re- 
cords are permissible. [Stanyon, A. J. C.) Ragu 
v . Madhuja. 26 I C. 819 : 10 N. L. R. 139. 

S. 12 —Laches— Copy of decree — Appli- 
cation for— Date fixed for attendance to obtain 
copy — Copy ready before time . 

Under the general rules and Circular Orders 
of the Calcutta High Court followed in Patna, the 
copying department notified on the counterfoil of 
the application forcopies the date when the appli- 
cant was to attend the office for receiving copies. 
The copies were as a matter of fact made ready 
much earlier. Held , that the applicant was en- 
titled to a deduction of time up to the date when 
he was required to attend the office for copies. 
The period of time spent in obtaining a copy can 
be enlarged if the delay has been caused not 
through his fault but by the negligence of the 
copying department. ( Jwala Prasad , J.) FoUDA 
Uraon v. Ganpat Ram 1920 Pat. 271: 

67 I. C. 263 : 1 P. L. T. 383. 

S. 12 —Laches. 

Delay in supplying copy stamps not to be de- 
ducted. An applicant for copies should deposit 
the required number of folios and deposit 
stamps not later than the first day oo which 
the office is open after that on which the number 
of folios and stamps is notified to him and if he 
neglects to do so, he is not entitled to deduct the 
intervening days between the notification and 
supply of the stamped folios. ( Miller , C. J . and 
Coutts, J.) Mussamat Bibi Fakhrunnissa v. 
Rambhanjan Singh. 49 I. C. 1000. 

-B, 12 —Laches. 

An appellant is entitled to deduct the whole 
time spent in obtaining copies irrespective of the 
fact that he supplied less stamps and was called 


LIMITATION ACT (IX OF 1908), S. 12-Leave to 

appeal to Privy Council. 

upon to furnish more but delay in furnishing 
folios alter the number of such folios were noti- 
fied will not entitle him to such indulgence. 
(Chamier. C. Sharfuddin and Kingsford , JJ.) 
Ram Asray Singh v. Sheonandan Singh. 

1 P. L. J. 673 : 1 P. L. W. 35 : 

35 I. C. 868 : 1917 Pat; 21 (F. B.). 

S. 12 —Laches— Delay in getting decree 

cop\. 

Where an application for a copy of the decree 
is refused because the decree not being ready, the 
delay in obtaining the copy will be excused, 
though copying charges have not been deposited. 
\Pratt % J. C. and Fawcett , A. J C ) The Mana- 
ger, Incumbered Estates in Sindh v. Ganga 
Ram Bacho Mal. 19 I. C. 671 : 6 S. L. R. 244. 

Leave to appeal to Privy Council. 

S. 12, Sch. 1, Art. 179— Leave to appeal to 

Privy Council. 

S. 12 of the Act applies to applications for leave 
to appeal to the Privy Council and hence time 
required for obtaining a copy of the decree is ex- 
cluded. [Richards, C. J. and Rafique , / ) Ram 
SaRUP V. Jeswant Rai 38 All. 82 : 

31 I. C. 906 : 13 A. L. J. 1114. 

S: 12— Leave to appeal to Privy Council 

—Computation of period. 

In an applicatioh for leave to appeal the 
Privy Council, the time requisite for obtaining a 
copy of the decree is to be excluded. ( Jenkins , 
c. J. and Woodroffe , J .) Abduj.la Hussain 
Chowdhury v. Ananda Chandra Roy. 

42 Cal. 35 : 24 I. C. 273 : 18 C. W. N. 1060. 

8, 12 and Art. 179— Leave to appeal to 

Privy Council— Time for obtaining copies of judg- 
ment and decree— Exclusion of. 

The time required for obtaining the copies of 
the judgment and decree of the High Court can 
be excluded while computing the period of six 
months during which period an application for 
leave to appeal to the Privy Council must be pre- 
sented. S. 12 12) does apply to applications under 
O. 45. R. 2, C.P.C. ( Jenkins , C.J. and Chattcrji % 
J.) Eastern Mortgage and Agency Co., Ltd. 
v. Purna Chandra. 

15 I. C. 497 (1): 39 Cal. 610 

Ss. 12 »2) and 5 — Leave to appeal to 

Privy Council— Period occupied in obtaining 
copy of decree-Date of decree — Delay of ap- 
pheant -Sufficient cause— Erroneous dectston. 

S. 12 of the Limitation Act, 1908, is applicable 
to application for leave to appeal to His Majesty 
in Council and allowance must be made for the 
period occupied in obtaining a copy of the de- 
cree. The applicant is only entitled to be excused 
for a delay for which he was not himself respon- 
sible. 12 4. 461 (F B.) Rel There is no rule in 
the High Court providing for the Judge’s signing 
decrees to note the date on which they sign so 
that in fact there is no definite record from which 
the date when a decree signed can be accurately 
ascertained. An applicant for copies of a High 
Court’s decree could not be allowed to say that 
he was prevented from filing the appli cat, on in 
lime by reason of the fact that the decree was 
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LIMITATION ACT (IX OF 1908)| S. {12— Leave to 
appeal to Privy Council. 

oot signed. He is not entitled to a deduction of 
the period wnich expired between the signing of 
the judgment and the signing of the decree. 13 
C. 104 (F.B.) Dist. But as he was possibly misled 
by the Full Bench ruling in 13 C. 104 the High 
Court under S. 5 of the Limitation Aci admitted 
the application, i Brett and Car nd tiff , JJ.) Hakish 
Chandra Tiwari v. Chandpur Co., Ltd. 

16 I. C. 59 : 39 Cal. 768 

S. 12 (3) and Art. 179 — Leave to appeal 


to) Privy Council — Time for obtaining copy of 
judgment — If to be deducted , 

In computing the period of 90 days fixed by 
Art. 179 of the Lim. Act for applying for leave to 
appeal to His Majesty in Council, the time for 
obtaining a copy of the judgment can be deduct- 
ed. [Miller, CJ. and Ross , J.) Mahabik Prasad 
Tewary v. Jamuna Singh, 

1 P. 429 : 3 P. L. T. 289 : 1922 Pat. 193 : 

4 U. P. L R. (P.) 33 : 1922 P. 255. 

S. 12— Leave to appeal to Privy Council 

— Separate appcals—Disposed of by one judg- 
ment — Separate Petitions for leave. 

Only time actually and necessarily required by 
the plff. in making active steps to obtain a copy of 
decree or judgment is excluded in computation. 
Separate appeals disposed of by one judgment 
require separate petitions for leave to appeal to 
His Majesty in Council. [Miller, C, J. and 
Adami , Jj Mahadbo Prasad Sahu v. Ga/adhar 
Prasad Sahu. 67 I. C. 312 : 1 P. L. T. 262. 

Practice of Patna High Court. 


S 12(8 )— Practice of Patna High Court 

— Connected appeals— One copy of the judgment 
filed — Time for obtaining copies. 

According to the practice of the Patna High 
Court when several suits are disposed of by one 
judgment, only one copy of the judgment is re 
quired to bo filed in appeal to the High Court 
Under S. 12 (2) of the Limitation Act the time 
taken for obtaining a copy ol the judgment will 
be deducted in computing the period of limitation 
for each of the several analogous appeals. 17 All. 
213, Appl. Thus in the computation of the period 
of limitation in all such cases, the time required 
for obtaining the copies will be excluded although 
only one copy is filed. {Miller. C. / and Mulluh , 
J % ) Bibi Umatal Rasul v. Ram Charan. 

68 I. C. 991 : l P. L. T. 662. 

Review. 


' 8. 12 Review— Application for— Limi- 

tation. 

«r« 12 <° f Lirai,a,ion Act applies to an appli- 
“.“j J cvlew and the period ot limitation does 
"r. b •X™ run until at all events the day on 
which the decree was signed even though it is 

S e * S «r Ty .. , ° atlach a copy ot thc d «crcc to 
J I oSSinu T' CJ. and Mookorjec, 
DaSt* AR Kar “ abkar * Shbkharbasini 
YAl _ 20 C. W. N. 967 : 

36 I. 0. 848 : 24 C. L. J. 286. 

A petitioner for review is entitled under s 19 
the Lrmiiation Act to deduct the time taken 2 in 


LIMITATION ACT (IX OF 1808). S. 12-Separate 
Copy Application for Decree and Judgment. 

obtaining a copy of (he judgment on which the 
review is founded. \Spcnccr and Krishnan, JJ.) 
Chokkalingam Chbtty v . Laxmanan Chetty, 
38 M L. J. 224 : (19201 M. W. N. 228 : 

65 I. C. 444 : 11 L. W. 217. 


S. 12— Review— C. P. C., O. 47, R. 3. 

Though no copy of judgment is required to be 
filed with the review application, the time spent 
in obtaining a copy of it must be excluded in 
compu?ing the period of limitation. 17 A. 213 ; 24 
C. L. J. 235, Rel. (Sarfcisiva Aiyar and Spencer , 
JJ.) Kamalixga Annavi v. Narayana Annavi. 

42 I. C. 504. 

Separate Copy Application for Decree and 
Judgment. 

S. 12 Separate copy application for 
decree and judgment. 

There is no warrant to assume that a parly is 
bound to apply for copies of judgment and 
decree at ihe same time. As long as the applica- 
tions are put in within the appealable time the 
time occupied in obtaining copies can be deduct- 
ed separately, t be overlapping period not bein« 
twice excluded. {Shah, A. C. J. and Crump, jT) 
Macmillan and Co. v. Coophr. 

25 Bom. L. B. 1309 : 1924 Bom. 186. 
- S. 12 —Separate copy applications for 

decree and judgment - Both periods to be cxclud- 
cd. 

Under S 12, els. (2) and (3) the appellant can 
deduct the time requisite as well for obtaining a 
copy of the judgment though he has applied for 
copies of the judgment and decree at different 
times, both these periods should be excluded 
unless the two periods overlap partially or 
entirely m which case the appellant cannot de- 
duct the same line lw.ee over. (N.R, Chat ter fee 
and Neiobould, JJ,) Rajani Nath Kapali v 
Kali Mohan Das Kapali. 1 

38 I. C. 66 : 21 C. W, N. 217 
S 12 --Separate copy applications for 
decree and judgment— Exclusion of time. 
Deduction ol lime cannot be had twice for the 
and a, ' hou gh an appellant is entitled 

conv nMh! a C V ,oe Uken up in obtaining a 
un?n nM h - - ,Udgment as also the time taken 
“ p " bta,n , ,n ?, a Copy 0( the dccree the periods 

entitled P |o h a y or . e ° ,irely l be appellant is not 
entitled lo have a deduction of the same time 

twice over. {Mookerjee andCarnduff, JJ.) Sunder 

Koer b . Raghunath Sahai. I. c. 677 

— — -S. 12, (2) and (3)— Separate copy appti- 

Urn," M»* deC S“, a ? d i ,,d £"' ct,l ~E*c‘usion of 
lime — Mode of calculation. 1 

The appellant is entitled to deduct the time 

oeafed frn r 8 c °P y of the decree “p 

pealed from as well as the time requisite for 

obtaining a copy 0 t the judgment under I tV 

and hi and 1 3; kh the Liaii,aUon Act respectively 
and he is not obliged to ask for both copies £ »£ 

jjT A P , p , M ,on - l Sco “-S'»‘that,d 

JJ») Ali Mohamhd Nathu. * 

8 ia _, . 6 V- C - : 163 P. B. 1919, 

tSZi a & 
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LIMITATION ACT ilX OF 1908). 8. 12-8eparate LIMITATION ACT (IX OF 1908), S. 12-MisceI- 
Copy Application for Decree and Judgment. laneou% 


Under S 12 of the Limitation Act an appellant 
can only deduct such time as was “requisite " 
for obtaining copies. A person cannot claim 
deduction of the time spent in obtaining copies 
of the judgment and decree by separate applica- 
tions. What time is requisite for this purpose is 
a question oj tact. Where the Divisional Judge 
has decided that two deductions. viz., one for 
obtaining the copy of the judgment and another 
for obtaining copy of the decree of the lower 
court were not requisite in tbe particular case 
and made only one allowance, the question whe- 
ther he was right or wrong is not a question of 
law. (Chevis, J. I Sher Singh v. Pem Raj. 

100 P. R. 1918 : 48 I. C. 31 : 

185 P. W. R. 1918. 


8. 12 1 * 2 ) and (3)— Separate copy appli- 
cation for decree ana judgment — Time lor 
obtaining copies of judgment and decree If noth 
can be excluded. 

The appellant can under S. 12, els. (2) and (3) 
exclude periods requisite for obtaining both a 
copy of the decree and a copy of the judgment 
appealed from so long as they are not counted 
twice over, [spencer and Odgcrs, JJ.) \ELLAI- 
YAMMAL 2'. Koolayanna. 

14 L. W. 269 : 41 M. L. J. 273 : 1 
66 I. C. 23 : tl921) M. W.N. 557. 

S. 12 — Separate copy applications foi 

decree and judgment— Exclusion of time. 

The time occupied in obtaining copy of a judg- 
ment ought also to be deducted in addition to the 
time required for obtaining copy of the decree. 33 
M. 256, F. (Sadasiva Aiyar and Napier , JJ.) 
Karnam Narasimhulu V . Secretary of State 

17 I. C. 393 : 12 M. L. T. 360. 


8. 12— Separate co/Ly applications for 

decree and judgment— Computation, mode of. 

An appellant is entitled to deduct the aggregate 
period taken in obtaining copies of judgment and 
decree if they arc applied for on diflerent dates 
provided that both the applications are made be- 
fore the expiry of the period of I « mi at ion 
fixed for filing the appeal. 42 I. C. 965, Poll. 101 
C. 886, Dist. (Mttra, A. J. C.) ShkoRAM W. 

Chinioo. 481 

. s 12 — Separate copy applications for 

decree and judgmcnl-Aggrcgalc pcnod-Wke- 

thcr excluded. ... r . . . 

Where two separate applications are filed for 

copies of the judgment and the decree in a case, 
each within the period ot limitation prescribed 
by law for appealing, tbe aggregate period occu- 
pied in obtaining copies on both the judgment and 
the decree is excluded from the period for filing 
the appeal. 7 N. L. R. 67. Dist ( Drahc-Brockman . 
j . c.) Bagmal v . Firm of Jamnadas^P otdar^ 


asked for and then afterwards, after the usual pe- 
riod of limitation is run out, a copy of the decree 
is asked for, the period required for that copy 
cannot be excluded unless sufficient reason is 
shown. The words “time requisite for obtain ; ng 
copy’’ should be strictly construed. ( Drake - 
Brockman , J. C.) Parashram v. LikhaN. 

10 I. C. 866 : 7 N. L. R. 67. 


S. 12 (2) — Separate copy application 

for decree and judgment— Exclusion of time. 

An application for copy of a decree was made 
beyond the period of limitation prescribed for 
appeal but within the period if the time taken in 
obtaining copy of the judgment is excluded. A»i 
appeal was filed appending the copies so obtaioed. 
Held that the appeal was filed in time. 8 M. L. J. 
14 q , Ref. ( Kanhaiya Lat % A. J. C.) Din Dayal 
v . Rameshar. 

18 0. C. 74 : 28 I. C. 366 : 2 0. L. J. 159. 

Miscellaneous. 

S. 12 — Time for obtaining decree or 

order . 

An appeal was filed in time with a copy of the 
judgment. Before the appealable period was over, 
an application for formal order was put in and 
the same was filed as soon as it was obtained.— 
Held . the appeal was within time. (Kanhaiya 
Lai, J.) Kedar Nath v. Nanak. 

1924 A. 162. 


8. 12 and Sch 1. Art. 151 —Extension of 

time for appeal— Practice. 

An extension of the (ime provided in Art 151 
oi the Act cannot be claimed unless an application 
is made to the Court ior a copy of the decree or 
judgment indicating the intention to appeal, 
within the period fixed by the Article. 23 B. 442 ; 
25 B. 584. Appr. I Basil Scott , C. J. and Clianda - 
varkar , J.) New Piece Goods Bazaar Co. v, 

[iVABHAI VADILAL. 

90 T n fi37 : 15 Bom. L. B. 681. 


5. 12 — Copies— Deduction of time-Copies 

delivered to copying agent. 

Held, the copying agent must betaken as an 
agent of the appellant and delivery of the copies 
to him must be regarded as delivery to his prin- 
cipal. The appellant was entitled to a deduc- 
tion of the ti^e till the copies were delivered to 
the copying agent. (Broadway, J.) Faiz Ahmed 
Harm Elahi. 55 I. C. 406. 


8. 12 — Second appeal— Time taken in 

obtaining copy of first court's judgment. 

An appellant preferring a second appeal is en- 
titled to deduct the time occupied in obtaining 
a copy of the 1st Court’s judgment. (Petman, /.) 
Bhan Singh v. Gokal Chand. 63 I. C. 137. 


— Sb. 12 and 5 - Separate copy applications 


for decree and judgment. o n( , h . 

The lime requisite for obtaining a copy of the 
decree appealed from does not ordinarily begin 
till an application for the same is made and the 
period required for obtaining the copy is exclu- 
ded. But when first only copy of judgment is 


8. 12. (2)— Copies— Deduction of time. 

An appellant is not entitled to deduct time 
taken to obtain a copy of the judgment to be filed 
in another connected appeal. (Sadasiva 
Tyabji, JJ ) Avudai Ammal v. Ganapathi Iyer 
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LIMITATION ACT (IX OF 1908). S. 12. 


•S. 12— Exclusion of time. 


Exclusion of time under S 12 can be claimed 
only from the date of the deposit of the copying 
fee and not from the date of the application 
accompanied by the deposit. [Pratt, J.C. and 
Crouch , A. J.C.) Topandas v. Manager of En- 
cumbered E5TVTES. 10 I. c. 210 : 5 S. L. S 47. 

S. 13— Absence from British India- 

Proof. 

Strict proof of the duration of the deft’s absence 
from British India rau>t be adduced by the plff. 
(Krishnaswami iyer % J.) Periyanna Pillai v. 
ARASU Tiievan. 9 I. C. 568 : 9 M. L. T. 217. 


-S. 


w. 13— Foreign territory — Territory 
under temporary military occupation— Basra. 

Basra was not a territory under the administra- 
tion of the Government of India within the mean- 
ing of S. 13 of the Lim. Act. The fact that the 
troops which took part in the campaign in 
Mesopotamia were known by the name of the 
Indian Expeditionary Force, and the ^despatches 
relating to ite operation were published in the 
Gazette of India is not sufficient to show that 
Basra was under the administration of the Gov- 
ernment of India. The occupation was military 
occupation for the purpose of proceeding with the 
expedition and protecting the army on its way on- 
ward and securing its safety and support. The 
•terntory was. except for those purposes, not under 
he administration of the Government of India. 
Consequently a plaintiff is entitled to deduct the 

R? e C r. U ,^ ng L WhiCh / bCde, ‘- had bce " absent in 
£ anha >> ’<* Lai and Sufaiman. JJ.) Fakhr- 
ullah Khan p. Ram Sarup. 

45 A. 18 : 20 A. L. J. 786 : 1923 A. 64 

3. 14. 

Applicability. 

Causes of like nature. 

Civil Prooeeding. 

Computation of Time. 

Court. 

defect of Jurisdiction. 

Delay after order of return. 

Discretion of Court. 

Due Diligence, 
flood Faith. 

Proceeding in Beveoue Court. 

Prosecution of Proceeding. 

Return for want of Pecuniary Jurisdiction. 

Time spent in Execution Proceedings. 

Time spent in revision. 

Dnablc to Entertain. 

Miscellaneous. 

Applicability. 

T./, .. . ^ B * H and — Applicability— Plaintiff 

ifcl ,tatir~T er SUU 00ncernin * same sub- 
Plaintiff nhh» , * W * °A CCU A ltd cannot be ^ducted. 

HiiiilHS 

ed till July 3 1st. 1920 and ll, '8 at,0 n last- 


LIMITATION ACT (IX OF 1908|, S. 14— Applic- 
ability. 

have !been under an honest but mistaken im- 
pression that during all this lime it vould be 
i futile for him to prosecuic the application ’for 
execulion of the decree which was challenged by 
the suit of 1916. That in a case of this kind it 
j may be desirable that ihe plaintiff ought tolbe in a 
position|tO;deduct the time taken. up in defending 
a litigation .of the nature such as in the presen t 
j case, but that as it was impossible to bring the 
case within the provisions of the Indian Limita- 
[ lion Act the application was tiine barred. [i,hah , 
Ag. C. J. and Crump, J.) SWAMl n. Shivappa. 

25 Bom. L. B. 863 : 1924 Bom. 39. 

Ss. 14 and 15 — Applicability-Debt due 

/ nsoh'eticy Period of pendency o proceedings 
— Exclusion of tunc. 

Where after a debt has become due and pay- 
able and time has commerced to run against the 
creditor, the debtor is adjudged insolvent by the 
order 0 I a High Court cancelled later, if the 
creditor iostilutes a su ; t thereafter against the 
debtor to recover the debt time during which the 
insolvency proceedings are pending cannot be 
deducted in computing the period of limitation. 
(Slacleod, C.J. and Shah, J.) Sidhkaj Bhojraj v. 
Alli Haji. 47 Bom 244 : 24 B^m. L. B. 509 : 

47 B. 244 : 1923 Bom. 38 (2)! 

3. 14— Applicability— Appeals— Not eoi- 

erned by section. 

S. 14 of the Limitation Act is not applicable to 
appeals. {Sharluddm and Co e,JJ\ Ben Singh 
v. Barahuan Deo Singh. 22 C. l J 66 • 

281. C. 211 : 19 0. W. N.’ 473.’ 


■S. 14— Applicability— Delay. 


The essential point to be considered in any 
application under S. 14 of the Act is that the pre- 
vious proceeding was founded upon the same 
cause of action as is sought to be enforced in the 
subsequent suit. The section would not apply 
when the causes of action in the two suits are en- 
tirely distinct 14 B. 365 approved. {Moihrrjcc 
and Beachcroft , JJ ) Daud Bahadur Singh v 
Deo Nandan Prasad. 20 1. C. 613: 17 C.L.J 696. 

- s. 14— Applicability- Proceedings of — 
Revenue Court . ^ 

The proceedings in a Revenue Court do not fall 

Unfi-fr 14 ° f rf A A S ° aS to cxteQd ,hc Per iod 
of limitation. ( Shah Dm and Beadon, //.) Go- 

binda Mal n. Santa. 83 p. 19^4 . 

26 I. C. 441 : 232 P. I. B. 1915! 


rr Applicability of— strict interpre- 

tation— Misconception of remedy. 

Where a person misconceived his remedy and 
instead of proceeding by an application to set 
aside an execution sale brought a suit which was 
eventually dismissed, the time taken in prosecut- 

' Dgtb ° s . u,t and an a PPeal therefrom cannot be 
deducted under S. 14 of the Lim. Act in comput- 

A 8 248 C not°foll a PP ,icatio » P 22 

v. h, L „ : 2 A M - 121 *°H- ( Oldfield and 

KffiS&sa JJ - ] G — * i 6 M L UD ; u ; 7 v- 

81 M - 1 T - 18 i,^C.) : (1922) II w. H, 614 *. 

43 M, L. J, 184 : 1922 Had. 417 [ 
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LIMITATION ACT (IX OF 1908), S 14— Applic- 
ability. 

S. 14— Applicability— Prov. Ins. Act, 

S. 36. 

S. 14 cannot be invoked to enlarge the period 
under S. 36 of the Prov. Ins Act. [Oldfield and 
Sadasiva Aiyar , 77.1 Mohammad Maraikkar v. 
Official Receiver, Tinnevblly. 5 L. W. 123 : 

36 I. C. 828 : (1917) M. W. N. 103. 

S. 14— Applicability— Insolvency proceed - 

inis. 

The provisions of the Limitation Act are not 
applicable to proceedings under the Prov. Ins. 
Act. Therefore the fact that the petition was filed 
in wrong court not having jurisdiction cannot 
save limitation urder S. 6 of the Prov. Insolv. 
Act. ( Oldfield and Tyabji , JJ> Trasi Deva 
Rao v. Parama«hraya. 

39 Mad. 74 : 27 I. C. 144 : 29 M. L. J. 451. 

S. Applicability— Collector. 

S. 14 does not apply to a case wheie the Zamin* 
dar sues for pos r ession of lands on the ground 
that the Collector who during his minority 
managed the estate treated the lands granted for 
Jadha service as Government property and dealt 
with them as such. [Wallis, CJ. cind Kumara - 
swami Saslri, 7 ) SuryaNarayana v. Secretary 
of State. 25 I. C. 87 8 : 1 L. W. 662. 

•8. 14— Applicability of-Opcraiions when 


excluded. 

In the case of suit as contemplated bv b. 10V 
of the C. P. Land Rev. Act the period fixed there- 
in cannot be extended by the application of S. 14, 
S. 29 excludes the operation of S. 14 in such a 
case. [Baker, J.C. and Hallifax, A.J.C .) Lakfh- 
man v. Kesheo. 6 N. L. B. 205 : 1923 N. 306 

8. 14 — Applicability— Proceedings in 

. S' - - 1 . 


Revenue Courts. 

Time spent in Revenue Courts fruitlessly to 

eject a tenant cannot be excluded. ( Stuart . J.C.) 
Dondo Singh v. Shiv Narain Singh. 

36 I. C. 770: 8 0. L. J. 445. 

-S. 14— Applicability— Parlies and cause 


of action different. 

S. 14. Lim. Act is not applicable if in (be 
prior litigation, the period of the pendency of 
which is sought to be deducted, the parties .and 
the cause of action were not the same. (Kotin- 

-• c ' '• °- d 'i r*. aav 8 ’*. 

-8. 14 —Applicability— Son- joinder— Mis- 


LIMITATION ACT (IX OF 1908), 8. 14— Civil Pro- 
ceedings. 

proceedings were pending in the Civil Court 
would be deducted under S. 14, cl (2) of the Act 
[Piggott and Walsh % 77.) Parbati v. Raja Shyam 
Rikh 44 A. 296 : L. B. 3 A. 73 (Bev.): 

20 A. L. J. 147 : 1922 All. 74. 


S. 14 — 'Cause of a like nature. 9 


An improper joinder of parties or causes of 
action is not a 'cause of like nature* inasmuch as 
the court has jurisdiction to entertain the suit but 
is not able to decide ihe suit by reason of defect 
in the form of the suit. [Retd, C. J.) Allan Khan 
v. Dost Muhammad. 8 P. B. 1911r 

77 P. L. B. 1911: 9 I. C. 680 : 78 P. W. B. 1911. 

S. 14 (2)- Cause of a like nature— 


•Res judicata* is not ' other cause of a like nature .' 

Res judicata does not constitute ‘other cause of 
a like nature’ within S. 14, Cl. (2) of the Act. 
[Couttsand Ross. 77.) Braja Gopal Mukerji v. 
Tapachand Marwari. 2 Pat. L. T. 685 : 

3 U. P. L B. (Pat. I 79 : 63 I, C. 593 r 
1921 Pat. 233 : 6 P. L. J. 593, 

S. 14 (1) (Expl.)— 'Cause of a like nature ' 


— Exclusion of time. 

Where a suit on a promissory-ncte executed to 
a firm was dismissed for want of endorsement to 
the riff- of the note and a second suit was insti- 
tuted with the necessary requirements. Held, that 
the first suit having failed from a cause not wilh- 
jn the knowledge of the plff. and by reason ol a 
rightly technical and legal character, the plff. was 
entitled to exclude the time spent in it The words 
•• causes of like nature’’ include misjoindei of 
parties and causes of action. 22 A. 248 followed. 
( Hartnoll , Offg. C. 7. and Onnand , 7.) Po Nyan 

v. Muthukarapan Chetty. 

14 1. C. 437 : 6 L B. B. 43. 

8. 14 -'Cause of a like nature'— Failure 


to give notice under S. 80, C. P. Code . 

Tbc failure to give notice under S. 80, L. rt 
Code is not a 'cause of a like nature’ wit* defec, 
of jurisdiction within S. 14 of the Act. [Fawcett. 
A. 7. C.) Manghatenal v. T. A. Fernandez. 

13 I. C. 260 : 5 S. L. B. 181. 

Civil Proceedings. 

8. 14, Cl. (21 — Civil* Proceeding-Par Hally 


' ° For purples ots 14. there is no distinction 
between non-joinder and misjoinder /*«"«*> “"‘j 
the latter word alone is used in expl. III. Bo h 
are only variations of the same delect. 

J. C. and Raymond . A. J. C.) Ibrahim in. Ghulam 
Hussain. 62 I. C 507: 16 8. L. B. 11. 

Causes of like nature. 

__c 14121 — Causes of a like nature rro 

cdi.gs infru “ U l “'“~ 

WtaTr > decisi °" 01 ,hC ^ i8 " 


Wr £aiien. 7.— The two separate couris of Poona 
and Vadagaon have a common Judge; from me 

1 st to the 20th of each month the Judge sits at 

Havel. Poona; from 2lst to 25th he sits at Vada- 
gaon and from .he 25th to 30th of the month he 
sUs at Lonavli a part of the Vadgaon Court. The 
claintifl filed his Darkhast No. 284 of 1913 on the 
Sh April 1912. He filed i. at Vadgaon quite cor- 
rectly but as the Judge was then sitting at Hav 
li, ihe Court Officials apparently sent the papers 
10 the Judge at Havcli and he on the 11th Apr 1 
1912, gave a notice to the defendants teturnable 
on the” 14th or 15th April 1911 in the s Havel 
Court. The defendants did not appear and on he 
15 .h April the Judge sitting in the Havel. Cou 
made the warrant ior possession absolute Defend 
ants appealed on Ihe 26th February mS. This 
order was set aside on the ground that Judge had 
no jurisdiction to direct ihe defendan .to appear 
in the Havcli Court nor to make the order agai 
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LIMITATION ACT (IX OF 1908), S. 14— Civil Pro- 
ceedings. 

tbera in that Court. It was accordingly directed 
that the Court of first instance should take up 
the Da U hast at the point where it aras when the 
order for issuing ih** warrant of po-ses^ion was 
passed. The plain t> ff appealed to the High Court 
but on 3rd Feb. 1915 his appeal was dismissed. 
On 2yth June 1915 Darkhast was brought on 
agam, that the plaintiff was present but as the 
Judge was away the proceedings were adjourned 
to the next day. The plaintiff this lime was t.ot 
present m Court and accordingly the Darknast 
was struck off. The next Darkhast he hied was, 
on the 7th June J91o. Held, that it was not time- 
barred t Marten and Pratt, JJ.) Kandy Walad 
Dagadu Mahar v . Jamnadas Chut Malmak- 
WADI. 1823 Bom. 218. 

3. 14 — Civil proceedings — Mature of. 

To obtain the benefit of S. 14, the proceeding, the 
time spent in prosecuting which is io be 
excluded, must be between ihe coi testing parlies. 
( Mookeijce, A, C. J. and Fletcher , J .) Jankinatji 
Singh a Kai v. Bejoyc«and Mahatap. 

€0 I. C. 69tt: 33 C. L. J 366 


LIMITATION ACT UX OF 1908), 8. 14— Computa- 
tion of 1 me. 

and the date of rctumii g the plaint should not be 
excluded under S. 14 of the Limita ion Act, 
[Siaclcod , C. J. and Shah. J .) Nagindas KaPUR- 
CIIAN’D V. MaGANLAJ. PANACHAND. 

23 bom. L. B. 1023: 1922 Bom. 160. 

S 14, Expl. 1— Confutation of time — 

Plaint relumed — When P* octtdtngs ended. 

Where a plaint is remrned and costs ordered* 
the proceedings terminate on the day o| the re- 
turn and not on the day when ihe cos s are as- 
sessed. ( Choi Ur tee and Newbotld. JJ .) GaNGA 
Chakan Das v. akhil Chandra Saha. 

3o I. C. 595: 24 C. L. J. 855. 

S. 14 — Computation of time— Date of in- 
stitution— What is. 

The da»e oi institution of a suit is the date on 
which Ihe plaint is t led in the proper court ex- 
cluding for the purpose of reckoning limitation, 
only Ihe periods excluded under that scot^n. 
[tirett and Richardson, J),\ Haridas Koy v. Sa- 
rat Chandra Dey. 18 I. C. 121: 17 C. W. N. 615. 


8. 14 — "Civil proceeding ' — Revision 

petition to the High Court . 

A revi>io» petition under S. 115, C. P. Code, is 
a “Civil proceeding*' within S. 14. Tbe expres- 
sion 'Court oi appeal* in S. 14 means a court 
which has the power to bring under review the 
decision oi an inferior court, irrespective of the 
extent ol jurisdiction that the superior couit ma> 
possess in reviewing the decision of the inter ior 
court. Wheie a plaint was returned lor presenta- 
tion to a proper court and the plff. having unsuc- 
cessfully appealed against that order moved the 
High Couit in revision and the H gh Court dis- 
missed ihe revision petit on. Held , th.it plrf should 
deduct the time during which the revision peti- 
tion in the High Cou»t was pending. [Sundara 
Aiyar and Sadasna Aiyar, JJ.) Venkatkagayy a 
Apra Kow v.'Murala Skjramulu. 17 I. C. 693 

8 - 14— Civil proceedings — Meaning , 

One of several pllis, applied for execution of 
a decree passed in lavotu ol them all ; the appli- 
ca ion was disallowed in second appeal. There- 
upon all tn e piffs, applied for execuiion. Held , the 
application was not barred as ihe piffs. had a 
right under S. 14, toex. lude time occupied in good 
faitb io pro-ecutiog the pievious application 
‘Another civil proceeding* d es not mean one in 
another Coup. [Fawcett, J. C. and Raymond, 
A, J. C.) Ibrahim v . Gmulam Hussain. 

62 I. C. 60f : 16 3. L. B. 11. 


Computation of Time. 

— Ss. 14 and ^-Computation of time—Su 
filed in wrong court- Holiday. 

A plff. though entitled to deduct time of actu 
pendency in a wrong court, cannot exclude at 
extra day on the ground ihat it is a bolida 

to dS| C * Jt and J .» MaKUND 1<AM 

Ka&irai. 35 I c 2 y 2 : A L J 31 


Z71~r \ Confutation of lime— Order di 
Kiting return of plaint- Period between dale oi 
ardtr and date of returning plaint -Exclusion. 

i Tea j 0n W i hv lhe between 

•the date of tbe order directing return of plaun 

C U— VOL. Ill 123 


s. 14 — Computation of lime— Suit filed in 

wrong court— Deduction of ho'tday— Pei rtnssibi- 
lily of. 

a suit was filed on 10 9-1918 the day next to 
the last day allowed, as the last day haprened to 
be a holiday. 1 he plaint however was presented 
in a wrong court and was returned on 23-1-1920 
lor presentation to the proper court. The 
piaim wa> re-presenleo on 261-1 920 as the two 
pievious da>s were holidays. On an obj cton 
raised by the deiendant that Ihe suit wa- barred 
tula ihai tbe he I day prior to 1 u y-l y j a could 
not be excluded under S. 4 ol ihe Lim. Act as ihe 
suit was filed io a wroug court. S. 4 applies only 
il the holiday follows Ihe period that can be ex- 
cluded under S. 14 but not ii it precedes such pe- 
riod. 45 B. 443 disseuted liom 8 L. W. 25b: 36 M. 
•131: 44 M 81 7 loll. [Oldfield and Vcnkahisubba 
Kao, JJ.) CoVlNiASAMl PAUAYACHI V. SaICI 
Paoayachi. 

16 L. W. 911 : 31 M. I. T. 258: 43 M. L. J. 679 : 

(1923) M. W. N. 42 : (19*3) M. 114 ,2). 


’ — -../...-..vrt V/ I « CrXVJf 

of lime during Court's vacation — tns.i/u/ion t 
wrong Court on reopening day- Refir cscntalio 
ufier return in the proper Court-Exclusion, 
fi me. 

Where limitation lor a suit expired during th 
Co irt s vacation and the plaint was presented in 
wrong couit on th, re-opening day alter its ietur 
was presented to pieseut it to the proper Coui 
the next dav : held, that the suit was barieda 
S>. 4 cannot be taken advantage oi because unde 
that section account could not be taaen of th 
Closing and the reopening ol any other Coui 
than <tut m winch tn e suit was rightly dismis- 
cU, and asS 14 cannot revive a claim wh c 
became l.me-barred by the plus. 1 lailure to tnst 

ll | fh h r' SUU 111 tho pro * r c,J "rtoii the no, enin 
ot .ihe Court. When a Court is invested wit fbot 
original and small cau>e jurisdiction, a suit inst 

S 4 oMh e h A Sm ‘^ CaUS V ide ' ‘or thc puipose c 
b. 4 ol ihe Act. be regarded as a suit mslituicd t 

lhe court having jurisdiction to hear original sudi 
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LIMITATION ACT (IX OP 1908). S. 14-Computa- 
tion of Time. 

{Spencer and Ramesam % JJ.) Ummathc v. 
Pathuhma. 44 Mad 817 : 13 L. W. 631 : 

(1921) M. W N. 442 : 63 I. C. 924 : 

41 M. L. J. 84. 


S 14— Computation of time— Suit cvith - 

drawn 'vith liberty — Limitation for fresh suit. 

Where a suit is withdrawn with bbsnv to 
bring <* fresh suit the limitation lor the latter 
nevertheless runs from the date of the original 
cause of action. 2J B. *219 ; 20 C. 205, F 11. 
(Coutls- 1 rotter and Phillips, U ) Arunachel- 
LAM CHETT1AR V. LAKSHAMANA A1YAR. 

39 Mad. 936 : 2 L. W. 1002 : 18 M. L. T. 385 : 

(1915) M. W. ft. 860 : 31 I. C. 234 : 

29 M. L. J. 869. 


8. 14— Computation of time — Plaint 


ordered fo be presented in proper court . 

Proceedings instituted wioogly in an incompe- 
tent court are not legally valid and capable of 
being continued in another court. Where the 
plaint instituted in a wrong court is re-yrescoied 
in the proper court tne proceedings in the rigat 
court are Dot a continuation oi the pnsceedings in 
the wrong court for purposes of limitation. 21 VI. 
L. J. 10u0, Foil ; 3 W. K. 20 ; 22 M. 444 ; 16 W 

R. 47. Dist.; 24 W. R. 260, Ref. ( B:nson and 

Sundara Aiyar % JJ ) Seshagiri Row i?. VelayU- 
DHAM PlLLAY. 36 Mad. 482 : 

(1912) M. W. N. 457 : 14 1. C. 167 : 

22 M. L. J. 377. 

B. 14— Computation of time— Suit in 

wrong Court — Plaint returned lor presentation 
to proper Court — Exclusion of time. 

Where a plaint, presented in a wrong Court, 
is returned to be presented to the proper Couit 
the plamtid is entitled to exclude toe time be- 
tween the date of institution in the wrong court 
and the date ot tne return of the plaint. [Waztr 
Hasan , A. J. C . ) Bahadurkhan v. Abdul Saheb. 

24 0. C, 137 : 61 I. C. 203 : 8 0. L. J. 70. 

Court. 

8. 14— Court — Exclusion of time— Pro- 
ceeding before Collector— Bombay Hereditary 
Offices Act [111 of 1874), S. 11. 

An appbeation to the Collector to take action 
under S 11 A, of the Bom. Hereditary Offices 
Act, 1^74, is not a proceeding in a couit within 

S. 14 ol the Limitation Act ; and tne time taken 

up in prosecuting such an application cannot oc 
excluded under S. 14. [Heaton and Hayward JJ.) 
Laxman v. KESHAV. 20 Bom. L. B. 918: 

48 I. C. 467 : 43 Bom 20). 

-8. 14— Court— Btrar Court not a Court 

within the section. 

A Berar Court 13 not a Court contemplated by 
S 14 of the Limitation Act, (Batlen. J. C. and 
Pndeaux, A. J. C . ) KaMNNA .. NaRava^ ^ 

Defect of Jurisdiction, 

•3. 14 —"Defect of jurisdiction"— Soope. 


The words - defect of jurisdiction > in S. 14 
of the Limitation Act mean a defect > ur, *f J* « 
peculiar to the court in which proceedings were 
taken • and do not cover such mistakes as the 
presentation and prosecution of an appeal which 


LIMITATION ACT (IX OF 1908 . 8. 14— Discretion 
of Court. 

did not lie at all. in any conrt. 63 P. R. 1886 - 
55 P R. 1893 ; 34 P. R. 1893. Foil. [Johnstone, J.) 
Moti Singh v Maghar. 22 P. B. 1912 • 

163 P. W. B. 1911 : 11 I. C. 880 •. 

244 P. L. B. 1911. 

S. 14 — Defect of jurisdiction— Order 

made not without jurisdiction but passed too 
late - lime occupied cannot be excluded. 

The rejection of an application that a certain 
decretal debt be entered in the schedule of credi- 
tors of the judgment debtor during insolvency 
proceedings for want ot affidavit is u it due to 
any defect of juris licttOn and S. 14 has no appli- 
cation. (Mullicn and Bucknill, /.) Akhaj Khalifa 
v. Ramlal Marwari. 1923 Pat. 271 : 

1924 P. 40. 

Delay after order of return. 

S. 14 -Delay after order of return — 

Plaint returned three days after order for return 
— Exclusion of lime. 

Wnere a plaint was actually returned for pre- 
sentation to toe proper court onl> three days 
after the ot der directing the plaint to be returned 
was signed. Held , that lor purposes ol S. 14 ot 
the Limitation Act the date on which the plaint 
was actually ieturned must be taken to bo the 
dateoo which the order was promulgated. 24 W. 
R. Dist. A. W N. (1887) 302 Foil. [Newbould 
and Ray, JJ.) MOHENDER PRASAD SlNGH V. 
Nanda Prosad Singh. 20 I. C. 183 s 

17 C. W. N. 1043. 

8. 14 —Delay after order of return— 

Exclusion of. 

F«>r the purp >ses of limitation, an applicant for 
re-presentatio'i is entitled to deduct the time spent 
in the Dt. Munsifs Court after order of return. 
(Krishnaswamt Aiyar and Ayling, JJ.) YBRENI 
ANJAYYA V. VAPPULAPATI BAPAYA. 

9 1. C. 157 : 9 M. L. T. 374. 

Discretion of Court.* 

8. 14 — Discretion of Court. 

In regard to the admission of appeals the court 
may ir. its discretion apply S. 14 though it <s not 
made expressly applicable to appeals. ( Mukerjee 
and Panton, JJ.) KUMUD1N1 RkY v. KaMALAKANT 
Sbn . 85 C. L. J. 106 : 1928 Cal. 247. 

8. 14 — Discretion of Court— Time within 

which plamt must be represented 

The only period which the plff.ds entitled to 
exclude under S. 14 of the Limitation Act, is the 
period during which the suit was actually pend- 
ing on the file of the Dt. Munsifs Court and 
Munsif had bo power to alter or enlarge the 
period wiihm which tbe suit ought to have been 
hied by fixing a period of one month for present- 
ing the plaint to the proper court. [Chi tty and 
\ I’almsley, JJ.) Raugopal Mandal v. Kumar 
Kamala Kanjan Roi. 63 I. C 955 . 

30 C. L. J 522. 

8. 14— Discretion of Court— Suit filed on 

last day, relumed as under-valued. 

There i9 nu provision in the Limitation Act or 
in the C. P. Code for allowing further time to 
refile a plaint. ( ChatUrju and Newbould JJ.) 
Ganga Chandra Das v. a * hi *- Chandra S , 

35 I. C. 695 : S4 C. L. J. 366. 
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XIMITATION ACT (IX OF 1908). 5. 14— Due Dili- 
gence. 


LIMITATION ACT (IX OF 
faith. 


1908), 3. 14 -Good 


Due Diligence. 

S. 14 —Due diligence. 

For claiming exclusion of time during which 
a former proceeding was pending applicant mast 
prove first that he had prosecuted the former 
proceeding with due diligence and secondly that 
the former Court had been unable to entertain it 
from defect of jurisdiction or ot&er cause of a 
like nature. Where, therelore, each of the two 
plffs. in a suit came mt » a couit originally to sue 
separately io respect of a contract which gave 
them a joint but not several right and their error 
was pointed out to them aod they were given 
every opportunity of rectifying it. but they elect- 
ed io proceed with their su-ts as then framed and 
by the time they were dismissed on the ground 
of non-joinder the period of limitation had 
expired. Held, that the piffs. had not shown that 
degree of diligence which al.me could entitle 
them to the benefit ot S. 14. 19 P. k. 1888, Foil. 
[Ratiigan and Shadi Lai. JJ ) KalU v. Mahru. 

41 P. B. 1916 : 32 I. C. 497 : 33 P. W. B. 1916 


name of a widow was a benami for themselves 
and the other co-sharers whom they joined at 
defts. The latter associated them elves with the 
plaintiffs and asked for ao adjudication of their 
right to a one-tbird share and a distinct issue io 
respect of their claim was without objection raised 
and decided and, the court made a decree on 
20th April 1903 in favour of both co sharer defts. 
But on appeal the decree so far as it was in 
favour of the co-sharer defts. was set aside On 22nd 
February 1904 on the ground that not being plff. 
they could not be given any reliei in that suit; and 
the co-sharer defts. thereupon on 14tb Novem- 
ber 1904 instituted a fresh suit tor recovery of 
their fresh share. Held, that though limitation 
beg 40 to run against them from Jan. 1892 it re- 
mained in suspense whilst they were bona fide 
litigating their rights in the previous suit aod this 
set was therefore not time-barred. 12 C. VV. N. 
326 ; 35 Cal. 109. Affirmed, [Mr. Ameer Alt,) Sri- 
mathj Nrithyamani Dassi t>. Lakhun Chunder 
SEN. 43 Cal. 660 : 20 C. W. N. 5*2 : 


*<8. 14— Due diligence — Litigant prosecut • 

mg — Proceedings after taking wrong legal 

advice. 

A litigant who takes action without taking 
legal advice or consults only a practitioner of in- 
ferior staoding cannot be said to have exercised 
due diligence within S. 14 of the Act. But when 
he Consults a leader of the Bar and follows ois 
advice he cannot be said not to have exercised 
due diligence merely because the court holds that 
the advice was wrong, t Uattigan and Chevis . JJ ) 
Musammat Husaina v. Mussammat Sahib Nur. 

254 P. L. B. 1913 : 20 I. Q. 3 • 
169 P. W. B. 1913.’ 


——8. 14— -Due diligence- Error which could 
have been avottUd with due cau-Party acting 
on the advice of pleader. * 

The fact that a liiigaot acted on the advic^Df 
a pleader will not improve his position if the 

avoided tVu ,1° pa ‘ em that il WOllld h ' ,ve bec " 

avoided wuh the exercise f due care. , Daniels. 
A. J. C.) Ram Sahi v. Imoad Husain 

6 0. L. J. 294 : 61 I. c. 690 : 22 0 C. 89. 


7T~. 8 ;, n * n ? Art- 11— Owe diligence of 

Pleader— Duties of court. s 

M £l5f.K V K* U l n .? “ ader 0 21 - R «. C P Code, to 
ar,™ h h,3t “f e “ nDOt deduct the time speoi m 
appeal or revision from the claim owing to ihe 

p,eid "- “ d ■" £■.«? t 

the advocate s negligence S. 6 leaves ii to the 

i1m"'wte,i, an s‘ 1 p r'';r <° 
u™ H it 

8 Bar ‘ L T > 93 : *7 l. C. 829 : 8 L. B. E. 146 
Good Faith. 

'‘Z~ 2 Z “ a '" 01 

~~ 1 MSB 


34 C. L. J. 1 : (1916) 1 M W. N. 382 : 

20 M. L. X. 10 : 8 L. W. 471 : 

18 Bom L. B. 418 : 88 I. C. 452 : 

30 M. L. J. 629 (P. C.). 

8. 14 — Good faith — Bona fide prosecution 

of suit. 

A suit was filed in the S. C. Court for contri- 
bution. The plaint was returned lor presentation 
to the proper Court but pig. filed a revis.on in the 
High Court against the order o( return. The re- 
vision was dismissed 3 months alter tbe order 
ol dismissal pig. applied lor the return of the 
document which was returned 15 da^s after the 
application on which day the plaint was present- 
ed in tbe proper court. Held , on the above facts 
that it was not a valid presentation and the in- 
terval of time between the application for return 
of tbe plaint and tbe date of representation should 
not be excluded since the pig. did not prosecate 
the suit with due diligence as required by S. 14 of 
tbe Limitation Act and she waited lor three 
months to apoly for a return of the plaint. I Tuff. 
ball and Abdul Raoof , JJ.) Hamida BtBt r. 
Fatima Bibi. 45 I. C. 901 : 16 A. L. J. 429. 


wh Surf inxerong Court 

Where plrf. acted in good faith and neither th. 
court nor the deft, objected to the cognizance o 
the suit he entitled to the benent of S. 14 
l Ryves , /.) Ford and Macdonald, Ltd. v Meyer 

40 I. C. 447 : 15 A. L. J, 67S 


^14— Good faith — Time spe nt in revieu 
Before the appellant can claim the deduction c 

hL C i PCT1 A ;»? ccu P icd in rcv » cw proceedings, it rau« 
be found that the proceedings in the review w C r 

rS" a ? y Pr ! Se „ med aild ' n ^od faith. IN. J 

t “ ai *“ a .; , 1 “ a | , s : 


Held n tn ~?°°. d fa * ,k Due diligence ». 
Held, on toe lacts that the plff. acted in good 

f*ilh and with due diligence ap to 22nd July* 911 

when the plaint was returned for pr esc Button to 

the proper court but after the date he did 

faded to satisfy the requirements of S. l4ol ,hj 
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LIMITATION ACT (IX OF 1908). 8. 14-Proieca- 
tion of Proceeding. 


Limitat oD Act. iShadi Lai, J ) Radha Kishbn 
v. THfc Firm of Ladha Mal Ram Chand. 

51 P. L. B 1915 : 28 I. C. 347 : 

54 P. W. B. 1915. 

8. 14— Good faith. 

Where a wrong all gation was made by the 
pi aintirl in the plaint mat accounts had been made 
and ho declined to amend it although it was 
brought to his notice, held that his conduct was 
not in good faith under S. 14, ( Halifax . A. J. C ) 
Sheonarayax v. Ram Prasad. 1923 Nag. 241. 

S. 14— Good faith— Mixed question of 

fact and law. 

Whether a party acted in 30 >d faith in S. 14 is 
a mix^d question of law and I act. When a plaint 
is presented in wrong court on the last day and re- 
turned, was later hied in right Court, held the plff. 
is not entitled to beneht under the section as the 
error was not one that would be committed by a 
reasonable and prudent man acting in good taith 
with due diligence. A Court can grant the indul- 
gence allowed by S. 14 only where the error is 
one that might be committed by a reasonable and 
prudent mao exerctsi' g due diligence and acting 
in good faith. Mere absence of fraud is no ground 
for exemption. Wnere plff. hied a suit in a Sub- 
Judge’s Court, which should have been hied in a 
Muiisif’s Court on the last day of hr. itation. and 
the pliiot on being returned was hied in the latter 
Court, held that the plff. cannot get the beneht of 
S. 14. (S tuarr, A /.CM Ra:i J*G P ANDHY y. 
Buaswant Dat Panuey. 3 0. L. J. 387 : 

36 I. C. 702 : 19 0. C. 367 


S. 14 — Good faith — U nder-valuation not 

wanton. 

Where there is nothing to show a deliberate 
or reckless under-valuaiion S. 14 will apply. 
( Kanhatya Lai, A.J. C.) Ram Dayal*. Sarja 
Prasad. 25 I. C. 403 : 17 0. C. 210. 


S. 14 -Good faith- Form of appeal mis - 

taken by reason of under-valuation tn plaint. 

Where a delt. has been misled in selecting 
form of appeal owing to a wrong valuation in the 
Plaint, he is entitled to the beneht of S. 14 of the 
Limitation Act. ( Stuirt and Kanhaiyi Lai, 
A. J. Cs.) Rahatullah Khan v. Jbadullah 
Khan. • ^ ^ M- 

!_S. 14 -Good faith— Reckless valuation — 

E0 ul plff. relies on S. 14. be must prove that he 
prosecuted ihe previous proceeding in good (aiih 
(■ t ) wiih due care aud attent-on. ho when a 
person recklesvl. undervalues Ins cla-m and pro- 
secutes the suit in a wrong Court coosequenUy 
he is not entitled to the benefit of & 14 
and Ralhgan, JJ.) KuK.UVA r. MUB*RA* Au^ 

Sj. 14 (2) and 15 ll) *rd Art. 18 -Good 

^Ihe appellant obtained a mortgage decree 
against respondents on l5-h Oct. I9(X) for sale ; 
the decree was made absolule on l*ih August 
1902 The mortgaged property was sold on the 
25th June 1906. and a por'ion ol the decree *'S '* 
aliped. On 24th July 1906 one of the Respondent 


inslituted a suit for a declaration that the 
decree was not binding on him. Th*> suit which 
was dismissed hy the hrst Court was dec*eed 
by the hrst appellate court on 30th April 19v»7. 
This decree was reversed by the sec od appeal 
on 8th July *908. On 8th December 1909, the 
present application for execution was made On 
objection as to limitation it was urged tnat the 
mortgaged decree was in abeyance from 30th 
April 1907 to 8th July 1908 ar d that time should 
be excluded. Held, that ihe appellant could not 
claim the benefit of S. 14 i2) or 15 (li as it was 
not a case of bona fide proceedings in a 
wrong court or of the staying of a decree by in- 
junction. Even on general principles ol equity 
the time c old not beexcluded. Evans, A. L 
C.) Amir Chand v. NaRsing Naraix. 10 I.C. 2l] 

8 14 — Good faith— Under-valuation. 

S. 14 of the Limitation Act had no appl cation 
where it was found as a iac« that the p’ff was 
not acting in good faith in undervaluing the 
property and instituting t"e suit and pjONecuting 
it in the Mumifs Court. [Miller, C. 7. and hosier, 
J.) BlBl SlKALI V. GOLAB KoER. 

53 I. 0. 892 >2) : 1919 Fat. 409. 

S. 14 —Good faith— Meaning of. 

What amounts to good faith is to be decided on 
the facts of each case. [Pratt. J . C. and Crouch, 
A.J.C.) Gehi’mal v. Manager, In* umbered 
Estates in Sind. 32 I C. 616 : 

9 S. L. B 167. 


Proceeding in Bevenoe Court. 

8. 14 — Proceeding in Revenue Court. 


The plff. is cnt'tled to a deduction of time from 
lie date of institution of the suit wrongly in che 
Revenue Court to the date on which 'he plaint 
?as returned for re presentation, t Munro % J .) 
roPlSETTl NARAINSWAMI NaIDUV. TALIANRA/U 
'bnkatasubrayudU. 9 M. L X. Slo : 

* or mo . MQ 1 I I 1 If N 933 


Prosecution of Proceeding. 

S. 14- Prosecution of proceeding. 

The ti ne during which a Court holds up a case 
while it is discovering that it ought to have been 
presented in another Court, is umc which ought 
to be excluded in computing the period of limita- 
tion which is applicable as provided by S. 14 of 
the Limitation Act. It cannot be said that a plff. 
is not prosecuting a suit With due diligence in a 
court of first instance when the delay in caused 
b> the action of the court itself. [Walsh, J ) MT. 
Maryam Bibi v. Kam Das. 1h22 All. 404. 


Ss. 14. and lb— Prosecution of proceeding 

Insolvency— Pcnod of pendency of proceedings 
-Exclusion of time. . 

Where after a debt has become due and pay- 
>le and time has begun to run agiinat the 
editor, ihe debtor is adjudged insolvent, but 
ie order cancelled later if the creditor institutes 
suit thereafter against the dcbior to recover the 
cbt the time during whic*i the insolvency pro- 
redings are pending cannot be deducted in coin- 
uting the period ol limitation. [Matl-od, L. J- 
nd Shah, J.) SlDHRAJ B.iOJRAJ V. ALU HAjl 

24 Bom. L. B. 609 : 1923 Bom. S3> 
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LIMITATION ACT (IX OF 1908), S. 14 — Proseca- L T MITATION ACT (IX OF 1908), 8. 14— Be turn 
lion of Proceeding. for want of pecuniary jurisdiction. 


* 3 14 —Prosecution of proceeding — Plaint 

presented on last day tn wrong Court — Return of , 
for presenting in proper Court — Time. 

Where a olaiot is returned for presentation to 
the proper C>urf, the suit is within time if it is 
presented to the proper Court on the same day on 
which it is acrualiy returned by the wrong Court. 
•( MacUod , C. J and Fawcett , J.) Baswanappa 
Shivrudkappa v . Krishna Das Goverdhan L)as. 

45 Bom. 443 : 59 I. C. 743: 22 Bom. L. R. 1387. 

6. 14 — Prosecution of proceeding. 

A mere routine order registering an application 
for review does not constitute a bona fide prose- 
cution of a civil litigation. [Holmwood and 
Wa'mslcy . J/.) Shudxkar Raut v Sadasiv 
JhaTap Singh. 31 X. C. 705 : 19 C. W. N. 1113. 

S. 14 and Art. 178— Proiecution of pro • 
cteding— Resisting a suit. 

An applicant tc* hie an award could not be 
allowed to deduct the time spent by him as delt. 
in setting up the award in bar of a prior suit in- 
stituted by the pi*. 4i P. R. 1916 ; 1 W. R. 455 ; 
38 All 85 Rel. ; 35 Cal 209. Dist ( Scott-Smilh. J ) 
Nazimkhan V. Alamkhan. 62 1. C. 601: 

89 P. B. 1919. 


S. 14 —Prosecution of proocediug—Timc 

spent in prior litigation— Exclusion of— Hon a fide 
claim by defendants. 

S. 14 ot the Limitation Act should be liberally 
construed, the principle being that limitation 
would remain in suspense while the plaintiff was 
bona fide litigating on his rights in a Court oi 
Justice. 30 M. L. J. 529. 541 (P. C.) relied on. 
In a suit by so ne of the trustees ol a mosque 
for rein ival of its manager and for the appoint- 
ment ol a receiver the manager (defendant! 
claimed that the suit was unsustainable and that 
instead of hi> being indebted to the mosque, the 
mosque owed him considerable suras of money 
which he had spent out of bis pocket. An issue 
was raised as to the amount payable to or by thi 
manager and the trial court louad on evidenct 
that the manager was entitled to be paid a suir 
of Rs. 3.302 from the mosque and directed the 
receiver appointed in the suit to pay up the said 
sum. On appeal the appellate court concurred 
with the trial judge as regards the liability of the 
mosque to pay the manager but dismissed the 
suit on the ground that all the truslees had not 
been impleaded as parties The manager there- 
upon brought a suit for recovery of the amount 

™, d ,J b « *° hi,n . ^ducting the amounts 
actually paid by the receiver, appointed in the 
previous suit. The trustees pleaded that the suit 
was barred by limitation. Held, that the manager 
was entitled to exclusion of the time spent in the 
RS**" io appeal therefrom under S- 14 o( 
the Limitation Act and that his suit was i n time 

' » and Wallace - 1 » Thuruthkkla- 

kath Kunhi Kotti Ati v. Kojjhammad. 

44 X L. J. 179 : 1928 Mad. 847. 
~~ * 8 - 14 — Prosecution of proceeding. 

Time taken tn prosecuting the first suit against 
Hindu manager can be excluded from th e 8 I m i - 
Nation period when the first suit U dismis^lt 
and the second suit is brought agaS Sj 


manager and al>o the subsequently born members. 
[Miller, C J. and Buckmll, J ) Hari Prasad 
SIN HA V . SOURENDRA MoHAN S IN’ H A. 

3 P. L. T. 709 : 1 P. 606 : 1922 P. 450. 


Ss. 14 and 15 — Prosecution of proceeding 

Suit to recover debt — Period of — insolvency of 
debtor , // can be excluded. 

A creditor taking no part in tbe insolvency 
proceedings of bis debtor, cannot, io a suit to 
recover bis debt, exclude the period of insolvency 
ol the debtor lrom tne limitation period, cither 
under S. 14 or S Io of the Act. [Maung Km, J.) 
Grebnburgh v. Xavier. 64 l. c. 60 : 

13 Bur. L. T. 197. 

Ss. 14 and 15 — Prosecution of proceeding 

— Resisting an application t n insolvency. 

In computing the period ol limitation for a suit 
the plfl. is entitled to exclude the time during 
which be lias ocea oppo-i..g the deit-’s application 
for insolvency. [Young, J.\ N. K. M. M. Lhetty 
v , Lutchman Chetty. 62 1. u. 934 : 

12 Bur L. T. 83. 


8. 14, Expla in — Prosecution of proceed- 
ing— Execution proceedings — Nonjoinder of parly 
— Refection of application. 

An application by oue of several plaintiffs 
decree-holders to execute the decree without 
impleading the other decree-holders as parties 
was allowed by the lower courts but dismissed 
by the High Court. On a subsequent applicali >n 
lor execution properly presented, hcld % that the 
time occupied m orusecutmg the earlier applica- 
tion in good lath should (?e allowed under 
$. 14 of the Limitation « Act. S. 14 of the 
Limitation Act does not require the Court 
to make a:i absolute distinction between 
cases of misjoinder and non-juiader in regard to 
S. 14 of the Limitation Act. they are on the 
same footing in so far as in consequence thereof 
the Court is barred from deciding a suit or appli- 
cation on its merits and in this respect they are 
on the same footing as a defect affecting jurisdic- 
tion. ( Fawcett , J . C, and Raymond , A. J . C.) 
Seth Ibrahim v. Firm of Ghulam Husain. 

15 3. L B. 11. 

Return for want of peounlary juriidiction. 

8. 14 — Return for want of pecuniary 
jurisdiction— Wrong valuation. 

Time spent in prosecuting an iufructuous 
appeal, due to wrong valuation may be deducted 
in computing the peiiod of limitation. ( 3 /iarfi 
Lai and W ilbcr f or cc % )Jd Bhavvani Shanker 
v. Industrial Bank. Ltd.. Ludhiana. 

4 P. W. B. 1919 ; 31 P. L. E. 1919 : 

50 I. C. 645 : 70 P. B. 1919. 




jurisdiction— If delay could be excused . 

Where plaint was returned | 0 r want of 
pecuniary jurisdiction, a delay caused owing to 
change in law must for purposes of limitation 
be taken to have been instituted on tho day of 
presentation in the wrong Court ( Johnstone , 
C. /.) Azam An v. Akhtar Hussain. 

39 I. 0. 808 : 18 p. w. K. 19l«. 
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LIMITATION ACT (IX OF 1908), 8. 14— Time LIMITATION ACT (IX OF 1908), 8. 14— Miacel- 
spent io Execution Proceedings. ! laneoas. 


Time spent in Execution Proceeding!. 
8 14 — Zsme spent in execution proceed- 
ings — Execution application disposed of on 
merits— If time can be excluded. 

The time during which an execution applica- 
tion was pending in the first court and in appeal, 
and which was disposed of on the merits cannot 
be deducted for purpose of bringing in a subse 
quent application within the period of limitation. 
[Mookerjte and Panton, JJ.) Rajani BaNDHU 
Chattkrji v. Kali Frasanna Chatterji. 

74 I. C. 279. 

8. 14 and Art. 3 6 — Time spent in exe- 
cution proceedings — Extension of time . 

Under S3. 5 and 6 of the Malabar Cora, for 
Ten. Impr. Act, the Court executing the decree 
in a suit brought for ejectment of a tenant has 
jurisdiction to award compensation to the de- 
cree-holder for damages done to his property 
after passing of the decree. In a suit brought by 
a decree-holder against his judgment debtors to 
recover compensation for damages done by them 
after and before the decree-holder's entry upon 
the property, the plff. is not entitled under S. 14 
of the Limitation Act to a deduct'on of the time 
spent by him in prosecuting execution proceed- 
ings to obtain the same relief though the Execut- 
ing Court held that it had no jurisdiction to grant 
that relief. (Sadastva Aiyar and Spencer , JJ.) 
Abdulla Koya v. Kallumpurath KanaraN. 

6 L. W 696 ?43 I. C. 6 : 

(1917) M. W. N 822 : 33 M. L. J. 463. 


disposal of the appeal but not the time spent io 
revision. [Ayltng, J t ) Venkata Rangaya v.. 
MuRBLA Venkaya. 14 I. C. 259. 

Unable to Entertain. 

8. 14 — 'Unable to entertain 

'Unable to entertain' is not equivalent to 'unable 
to decide. 34 P. R. 1898, 28 M. 338; 35 C. 728, 
Foil.; 22 A. 248. Dist. (Reid x C. ;.) Allan 
Khan v. Dost Muhammad. 

8 P R. 1911 : 77 P. L B. 1911 : 
9 I. C. 680 : 78 P. W. R. 1911. 

Miacel'aneoaa. 

— 8. 14 — Execution application — Prose - 

cut ion of suit. 

In counting the period of limitation for an 
application lor refund of excessive moneys levied 
in execution of a decree the time taken up by the 
deft, in prosecuting a suit for the purpose in 
another Court, under an error of law, ought to be 
deducted under S 14 of the Indian Limitation Act. 
[Shah and Hayivard , JJ.) Ganpatrao v. ANAND 
Rao. 44 Bom. 97 t 

55 I. C. 967 : 22 Bom. L. R. 238. 

8. 14 — Ejectment — Arrears of rent. 

The limitation for a suit to recover arrtarsof 
rent accruing due whilst a suit by landlord for 
ejectment of the tenant on the ground of forfeiture 
was pending is not extended by reason of the 
continuation of the ejectment suit. ( Chatterjce 
and Walmslcy , JJ.) AswiNi Kumar Nao v. 
Madhu Sudan Pal Kundu. 39 I. C. 865. 


S. 14 —Time spent in execution proceed • 

•figs. # 

Time apent io prosecuting the first application 
must be excluded under S. 14 of the Limitation 
Act from limitation. ( Coutts and Sultan Ahmad , 
JJ.) Karimulla Shah v. Mohammad Raza. 

58 I. C. 40 : 1 P. L. T. 012 


8a. 14 aDd 19 — Time sbcnl in execution 

proceedings — Execution — - Injunction against 
limitation — Acknowledgment. 

The period during which an injunction not 
to execute a decree is in force will be deducted 
from the period of limitation for execution of the 
decree. (Mullick and Atkinson, JJ.) BULUK 
Chand Lal v. Nathlni Singh. 

38 I. C. 85 : 2 P. L. J. 24. 


Time spent in revision. 

8. 14 — Time spent in revision. 

Time cannot be deducted under S. 14 in fa-, 
vour of a person occupied in prosecuting a re- 
vision petition id the High Court when he bad, 
another remedy open to him. 6 VV. R. 1908, Dist. | 
[Aylingand Hannay , JJ.) Baijnath Lala v. . 


Ramadoss. Mad. 6 2 : 18 M. L. T. 609 : ' 

36 I. C. 219 : 1 L. W. 962 : 27 M. L. J. 640. 


8. 14— Time spent in revision— Plaint | 

returned lor presentation to proper court. 

Where a person, whose plaint was returned | 
for presentation to proper court, filed an appeal 
against the order which was also dismissed and 
thereupon filed a revision petition to the High , 
Court he could deduct the time spent up to the 


8. \A— Time required for taking copy of 

judgment 

The judgment of the lower appellate court was 
pronounced on tbe 24th June 1918 and the appeal 1 
to High Couit was prefeired on the 14th May 
1919. An application tor certificate was presented 
on the 31st July 1918 and though it was rejected 
on the following day the appellant succeeded in 
obtaiBiog from the Chief Court an order remit- 
ting the question of the grant of certificate to the 
lower Appellate Court who upon reconsideration 
granted the certificate on the 7th May, 1919. 
Held , in the circumstances the application for 
certificate must be deemed to have been pending 
during the period from 31 st July 1918 to 7th May 
1919 and this period tbould be excluded comput- 
ing tbe period prescribed for filing the appea I. 
iShadt Lal . C. J. and Brasher , 7.) Mt. Chhc >to 
v. Mt. Sona Dbvi. 1 0 23 Lah 11 (2). 


8. 14 — Prosecuting one suit for several. 

Jaims —Deduction of time. 

Several portions of a property were sold to 
leparate vendees on different occasions but the 
pre-emptor in good faith sued all the vendees 
jointly, the suit was eventually restricted to only 
pne of the sales. Held, that S 14 applied in 
imputing the period of limitation for the other 
juits subsequently instituted in respect oi 
rest of the property. {Shah Din, J.) *hu*d v. 
^iiitan 20 r. W. a. l&ia • 

97 I. C. 927 : 87 P. I- B. 


8 14 — Wrong remedy— Time spent tm 

prosecution of, 



1965 


1966 


CIVIL DIGEST, 1911—1923. 


LIMITATION ACT (IX OF 1908), B. 14— Miicella- 
neouc* 

The plaintiffs applied io continue a prior suil 
but iheir application was dismissad as the suit 
was held to have abated and the dismissal was 
confirmed on appeal. The pltts then brought a 
suit in their own right, held , that in computing 
the limitation for the second suit plft. could de- 
duct the interval between the date tl their appli- 
cation to be allowed to continue the previous suit 
and the dale of the High Couit's order in second 
appeal dismissing that suit. [ Ayhng and Krtsh- 
nan , 77.) Akukachalam Pillai v. Vellaya 
Pillai. 26 M. L. T. 360 : 62 l. C. 466 : 

9 L W. 345. 


S. 14— Execution — Dismissal of appli- 
cation for transfer— Subsequent application for 
attachment— Appeal and second appial. 

1 he time fer preferring an appeal and a se- 
cond appeal against an order refusing the traos 
fer of a decree should not be deducted so as to 
save limitation foi an execution application for 
the abatement of the judgment-debtor's proper- 
ties. The second application being more than 3 
years from the date ol the hrst application, is 
barred bv lime. S 14 of the Limitation Act is 
not applicable to such a case since there is no 
bona fide mistake in pursuing a wrong remedy 
or no want ol jurisdiction in the court in dealing 
with the first application. (Abaur Rahim ana 
Oldfield , 77.) Vidhava Theektha Swamigai. v . 
VBNKATARAIIA Iyer. 45 I. C. 460: 33 M. L. J. 682. 

S. 14 —Appeal — Deduction of time — Dis- 
missal for default 

An appeal under the Letters Patent 61ed 
against the order by a single Judge dismissing an 
application for restoration of an appeal cannot be 
treated as an appeal against the order dismissing 
the appeal if it is beyond time. The question oj 
deduction of time on account of the mistake of 
the appellant under S. 14 will arise when the 
latter appeal is filed. ( Oldfield and Tyabjt, )J.) 
Sriniyasa Ranga Row x». Raja of Karvkt- 
WAOAR. 28 M. L. J. 67 : 28 I. C 64 : 

(1916) M. W. N. 101. 


8, 14 — Suit for arrears of rent— Pend- 
ency of suit fer possession. 

Ihc pendency of a suit for possession d u es not 
lave limitation for the rent suit ( Sankaran Nair 
and Seshagiri Aiyar , 77.) Bhavaraju Venkata 
Subba Rao v. Ybnunula Mallu Dora. 

23 I.C. 942 : H. W. 438. 


14 and „ Art i ™ Suit to stt aside 
award— Waiver— Estoppel, 

Under an award in a business dispute the 

Th; ^ a 5 S l dan J ina,alm8nl bond plff.’s favour. 
1 he bond, besides providing for monthly inslal- 

E S ;» Pr0V i d ? d f0r the « c ovcry of principal and 
LaM thl " of three instalments. The deft. 

Mav and J > * ta,Blen l ‘*11 May. The instalments for 
May and June were returned by the plfl.In August 

9Mh D* £* aa,de ‘ h " “Ward Which was upheld 

bv and by tho a PP cll “l« Court 

by ^lQth Janaarv 1910, During the appeal the I 

menf« V hul 1 f PPliedf ? r , thc decrec of onpaid inatal- 

men ts but it was rejected. After the appealthe 

Sfj- 8 “? d J®' * h « *_ cc °very of instalments due. 
Deft, pleaded Art. 75 as bar. Held, there was 


LIMITATION ACT (IX OF 1908), 8. 15- Applica- 
bility. 

no default on the part of the deft., that there was 
waiver on ihe part of the plff. and that the plff. 
could not deduct under S. 14 the period of pre- 
vious litigation and also that the defts, could not 
plead ihe bar ot limitation and that the plffs. 
were entiiled to interest on the instalments due 
as there wa> no true legal lender of those instal- 
ments. i Wallis, 7) Chota Krishnaswamy 
Chetty V. Sitaram Chetty. 11912} M.W N. 967: 

17 I. C. 513 : 23 M.L.J. 335, 

8. 16. 

Applicability. 

Injunction. 

Notice 

Stay of Execution. 

Stay of auit 
Miscellaneous 

Applicability. 

8. 15 — Applicability— Royal Proclama- 
tion. 

Effect of S. 15 of the Limitation Act relates to 
injunctions or orders of Court, and not to Royal 
proclamations which prevent the institution of 
su'ts by alien enemies. [Choudhuri % 7.) Deutch 
Asiatische Bank v. Hiralal PU*dbak 8c 
Sons. 47 I. C. 122. 

8. 15 (2j — Applicability — Suits under 

S. 104 A of the B. T. Act. 

S. 15, Sub-S. (2i of the Limitation Act does 
not extend the period of six months mentioned in 
S. 10« A of the B, T. Act. 19 C. W. N. HI and 
34 AIL 496, Dist (hooker jee and Walmsley , 77.) 
Secretary of State v. Gangadhar Nanda. 

46 Cal. 934 : 45 l.C. 228 : 27 C L. J. 374. 

8. 15 — Applicability of — Limitation 

prescribed by S. 48, C. P. Code . 

S. 48, C. P. Code contains an unqualified 
prohibition agaii^t execution of decrees more 
ihan 12 years c Id and this section is not control- 
led by S. 15 of the Limitation Act. 10 L. VV. 156; 
40 A. 198; 42 A. 118, Ref. ; 54 I. C. 279 loll Con- 
sequently m computing the period of 12 years 
under S. 48, C. P. Code it is not open to the de- 
cree-holder to deduct the time during which exe- 
cution was stayed. S. 15 of the Lim. Act speaks 
only of the computation of periods of limitation 
with reference to the periods prescribed in the 
schedule to the Act. (S**«c*r and Ramt'am , 77.) 
Minor Subbarayan v. Minor Natarajan. 

43 M. L. J. 166 : 44 Mad. *85 : 
16 L W. 68 : 31 M. L. T. 140 iH.0.) : 
1922 M. W. N. 424 : 1922 Mad. 268. 


~ 15 (U— Applicability— Properly under 

Court of Wards— Execution. 

A mortgagee holding a decrec against an es- 
tate under the Court ol Wards’ management, is 
not entiiled to the benefit of exclusion ol ihe pe- 
riod of management by the Court of Wards when 
the decree itself was not transferred to the Col- 
lector for execution. ( Oldfield and TyabiL JJ > 
Venkataperumal v. Parayag Dassjeb. 

29 I. C. 558. 


s * 15 — Applicability — Estate under 
Court o Ward s— Madras Court of Wards Act 9 
St 45. 9 
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LIMITATION ACT (IX OP 1903). S. 15— Injunc- LIMITATION A ;T (IX OP 1903), 8. 15 — Stir of 
tion. Execution. 

*- 


The pro.isims of S. 45 of the \ladras Court of j 
Ward? Act allowing deduction of time during 
wmch ihe estate was u der the Court’s manage- 
ment will appi> when decrees have been trao*Ur- 
red to toe Coile:tjr ior cxe utioo, and an am a nd- ; 
me t ot «L in execution petition cannot be pc«mii- 
ted to revive a barred claim 3o M. 578 : 55 W. 

K. 8 20 : 2o M. L. J. 83. Foil. ; 37 M. 186. Diss. 
Wnetuer ^he section oi ihe Limitation Act reiat- | 
ing to exclusion or lime s eat in necessary acts, 
etc., govern al>o the 12 years period prescribed 
by S. 48. C. p. Code. (IVallis and sadasiva Atya /, ! 
JJ.) Kumara Venkata perumal Raja Bahadur | 
v. Vela yc da Reodi. 24 I. C. 195 : | 

27 M L. J. 25, 

Injunction. 

3 15 (1) — Injunction — Execution. 

Where a decree-holuer is prevented by an in- 
junction trom executing his decree he must 
apply ior execution within three years trom the 
termination oi the injunct : on period, to save his 
deciec irocn being barred. \Tudbad and Sulai - j 
man. JJ.) BALWANT SlNGH l. KUDH SINGH. 

56 I. C. 1006 : 18 A. L. J. 642# 

8. 15 and Art. 132 — 1 njunction-Exclu- I 

Sion of lime— Pendency of claim suil. 

Where in execution of a dec'ec a claim was 
put in by two persons and was disallowed and 
the latter brought a regular suit to set aside the , 
attachment and an injuucti jd was obtained and 
an order was passed releasing the property from 
attachment, it was neid that an application by the 
decree-holder f.,r execution within three years of 
the daie when the attachment was raised was not 
barred by limitation since time b gan to run 
from that d*te and that tune should in any case 
be deducted during which the injunction staying 
sale wis in force. (Knox and Griffin, JJ.) Ghu- 
lam Nasiruodin v Hardeu Prasao. 

34 Ail. 436 : 14 I. C. 343 : 9 A. L. J. 540. 

S. 15 — Injunction — Insolvency — Effect — j 

Revival of execution— Execution against firm. 

A decree-holder applied on 30-8-1912 lor exe- 
cution of a decree against toe firm B. and J. On 
1-10 1912 an order striking the case off ihe lis: 
was passed on the ground that the nrm had been 
adjudicated an insolvent. On 3-4-i910 it was de- 
cided in the insolvency proceedings that B alone 
was toe proprietor ot the firm. Thereafter on 
19-1-1917 they made au appheat on tor execution 
against J. Held, that ihe application lor exe- 
cution dated 19-4-1^17 was not barred by limita- 
tion under Art. 182 as the application of 13-8 1912 
was to te considered agiii st all the persons who 
were mentioned in the decree as members of the 
firm. Even if tue application dated 12-4 191 7 be 
regarded a* new, the order of 1-10-1912 amounts 
to an injunction within S. 15 of the Limitation 
Act. The period from 110-1912 to 3-4-1916. is 
thert fore to be excluded. 55 P. L. R. 1912, Dist. | 
(Shadi LalJ.) Firm op Tara Chand v. Jugal 
KishokE. 51 1. C. 64 : 17 P. W. &. 1919. 

-S. 15 (1 )— Injunction— If includes at- 
tachment. 

The word* “injunction or order” in S. 15 of 
the Limitation Act do not include “attachment. 1 1 ! 


( Oldfield and Seshxgiri Atyar , JJ) RaNGASWAMI 
Chetty v Thangavelu Chbtty. 42 Mad. 687 • 
10 L. W. 333 : 26 M. L. T. 147 : 50 I. C. 330 : 

(1919) M. W. N. 448. 

S. 15 (1) — Injunction— No order of— Ex- 
clusion of time . 

A party cannot claim to exclude under S. 15 
in his favour the lime during which no injunction 
was in lorce agiinst it. Case-law discussed. 27 M. 
143 P. C. Ref. (Scihagiri Aiyar and Kumara - 
swami Sastn , JJ.) DoRAISWaMI Keddi v. VeN- 
katachella Pillai. 26 I. C. 267 : 27 M.L.J. 734. 

Notice. 

S. 15 (21 -Notice— C. P. Code . S. 80. 

When notice to Government is compulsory under 
S. 80, C. P C. the per*od of two months should 
be excluded in computing the period of limita- 
tion prescribed for ihe suit agiinst Government 
( Johnstone , C. 7. and Shah Din, J.) X W. Rail- 
way V. RamdhaN M aishiblal. 42 P. W. R. 1917: 

38 I. C. 600: 62 P. B 1917. 


3. 15 (21 — Notice — Suit against private 

for son- Joinder of Secretary o' State— Limitation. 

Where a pltf. under a mistake of law or fact 
conceives that he has a cause of acti .n agamst 
the Secretary of Stite and impleads him as a 
party along with a private individual he shall not 
be entitled to invoke 8. 15 of the Limitation Act 
ard to extend the period of limitaiion ordinarily 
allowed against theprLa e person by two months. 
( Stuart , / » Laddi Prasad v. Nizamud-din Khan. 
22 0. C. 342: 54 I. C. 535 : 2 U. P. L. R. (J. C.) 25. 


3. 15 *2)— Notice— Single suit against 

several defendants — Xotice tinder S. 77 of the 
Railways Act to one deft. 

Where a riff, brings a suit against three railways 
one of which is owned by the Secretary of State 
he is entitled to deduct the period of 2 months’ 
notice giveo to the Secretary of State- If in a 
single suit against several defendants the plff. Is 
entitled to a deduction of time as ag^inslone deft 
he is entitled to a deduction against all the de- 
fendants under S. 15 (2) of the Liin Act. [Coutts 
and Adam, , // I B avd N W. Railway Co r. 
Ram Sarup Lal Cmaudhury ^ t _ 

3 P. L. T. 643: 4 U.P LR. (Pat.) 60: 

1922 Pat. 254 : 1922 P. 549. 


Stay of Execution. 

8 15 (1) — Stay ot execution-Order grant- 
ingtime to judgment-debtor— If operates as. 

An order granting time to the judgment-debtor 
for the payment of the decree-amount is oot an 
order staying execution within S 15- ‘'Prescribed 
in S 15 refers to periods prescribed by the Act 
and bas no application to the provisions of S. 48 
of the C. P. Code. ( Richards . C.J . and Bancrjet , 
/.) Jo Raw an V. Mahabir Dube. 40 All. 198 : 

# 44 I. C. 24: 16 A. L J. 71. 


8. 15(1 )— Stay of execution— Execution 

of decree in part — Exclusion of /»me. 

Where on appeal an order staying the 
tion of a decree was obtained, the decree -holder 
was entitled under S. 15 (1) to exclude the 
period of stay in compotifg time for an anotnCT 
execution application. The fact tnat the execution 
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1970 


LIMITATION ACT (IX OF 1908), 8. 15— Stay of 
execution. 


LIMITATION ACT (IX OF 1908), 8. 15— Stay of 
execution. 


order reU'ed only to a part of the decree is im 
tnaleriil [Heaton and Shah, J I.) B\l tJ)\M v Bu 
Rukhmani. 38 Bom. 163: 15 Bom. L. R. 938 : 

21 I. C. 713. 

S. 15 and Art. 183— Stay of execution — 

Suit to set aside decree — Injunction —Subsequent 
application for execution. 

An application for execution of a final decree 
in a in irtgage suit wai made on 16-11-1908 and 
a sale was held on 3-5-1909 in which the decree- 
holder was the purchaser. The sale was set aside 
on U-2 1911 al the instance of the judgment debt 
or. On 18 3-1913 a second apphcaii m for execu- 
tion was made but as tne j -d^menr-dehtor’s koci 
had instituted a su*t aod obt lined an injunction 
restraining ihe decree-holder from selling hi* 
share of Ihe property, the execution cou-t stiyed 
theeatire proceedings. Tne suit was d creed on 
23-5 1915 and the decroe-h »lder applied o * 
121 1917 for execution. Held, that the applica- 
tion of 18-3- 1913 made alter rhe setciog aside 
of the execution sale was one to revive and 
continue the earlier application and was not 
barred by limitation. As regards the third 
application, the deciee-holdcr could under 
S.15 of the Lim. Act, deduct the time between tht 
daie when the order for stay was made and the 
date when it ceased to be operative. [Mocker jec 
and Panton, JJ .) Jim Bibi v . Majikudoix 
€howohuRV. 61 l. C. 819 : 3j C. L. J. 135. 


— ~ — s - (U— Stop of execution. 

S. 15 (I) of the Act contempt res the stay of 
•execution of a decree either by injunction or by 
order. Whore execution oi a decree bad been 
stayed partly by injunction and pa*r|y by an 
order in execution, held, the decree-h dder was 
entitled io deduct the time during which Ihe in- 
junction and order continued, the date on which 
the injunction was issued and the order made 
and the date on which the injunction aad the 
order ceased to be operative. \Mo>ke n ce and 
Panion, JJ.) Govinua Nvth v. Basiruddin. 

611. C.591: 31 C. L. J. 163. 


Z T" 8 - 15 ftDd Arf - M-Slay of execution 

Execution application -Case struck off-Sutb: 
Sion of limitation. 

Where the final decree in a mortgage suit w 
set as de against some of the owoc/s of the equi 
Ol redemption and the case was ordered to be r 
tried, the decree holder’s application tor exec 
tiooagjinst the other delta, was struck off I 
the liability of the defts. against whom t| 
decree had been set aside, was finally settled, ti 
exeCi'lion of the decree is thus stayed until i; 
liability Is determined. I Pletclur and Hu, in. J. 
Satish Mohini Dbbva v. Pabna Bank, Ltd 

47 I. C. 8 C 

_ “ lI1 ~ S/a * °f ext culion — Altachmc. 

° e fore Judgment— If operates as. 

. An attachment before judgment is not an i 

meaning of S. IS of the Limitation Act wheth 
the subject-matter of attachment is decree or 
other property. ( Fhtchtr and. Richardson J 
ifDNsuR Au V. Abhoya Charan Das. ' 

40 I. C. 816 : 81 0. W. H. U4 
C D— Vol. HI 124 


S. 15 (1) — Stay of execution — Adjourn- 
ment of execution application, tf operatrs as. 

In order to apply S. IS a party rau<t point out 
the injunction or orier slasing the execution of 
rhe decree, ihe elites of irs issue and withdrawal. 
The section does not apply where the hearing of 
an appiicaii >n is adjourned for s^me lime as rhe 
judgment-debtor objected to the execution. [Flet- 
cher and Ncwbould. JJ.) Thakauoyi Dasi v. 
Nadiar Chand Palpal, 36 t C. 939. 

9. 15 ( l ) — Stay of execution — Attach- 
ment of decree % rf operates as — Limitation— C. P. 
Cote . O 21, R 53. 

An at'achmeut of a decree under O. 21, R. 53 
C. P. Code opcraies as a stay of execu’io » of the 
decree by order of Co nt aod tbit the 'ime during 
which it was 'inder at’achment should be deduct- 
ed io co nputiug the period of limita 4 ion for exc- 
cu-i *n. [Chitt* and Watmsley. JJ ) Kiraxshashi 
Oebi V. Chwdrika PRASaD Singh. 30 I. C. 587. 

S 15 and Sch I, Arts 18! aod 182— 

Stay of execution — Mortgage decree against three 
persons - Stay or ter on application by on* under 
Chnta Nagpur Encumbered Estates Aot— Fresh 
application for execution after stay order with- 
drawn. 

Where an application for execution of a mort- 
gage decree against A, B and C w<« dismissed by 
reason of an order staying the oroceedings. issued 
bv the Commissioner on an application therefor 
bv A under the Chota Nagpur Encumbered Es- 
»a»es Act. a fre-h application for execution after 
the w thdrawal of the stay order mn$* be deemed 
io be one for the revival and continuance of the 
previous application and is governed by Art. 181 
of the LiinPa'ioo Act. Where the m irtgaged 
properly was to be sold substant : ally a-* Ihe pto- 
oe ty of A and it would have been futile for the 
decree-holder to proceed against B and C while 
the order of *tav of execution against A was in 
force. th e decree-holder is as against B and C 
entitled to a deduction, under S. 15 of the Lim i- 
tati m Act, of the period du'iog which the stay 
order was in fore*. 27 A. 334 (P.C.i; 23 C 397; 30 
C 407; 28 M. 50, Richard son and Ncxobould 
JJ.) Lal Gobind Nath v. Biiikar Samh. 

20 I. C. 489. 

8s. 15 (1)— Stay of execution — Insol- 
vency Proceedings, if operates as. 

The pendenev of an insolvency proceedings at 
th* instance nf the judgment-debtor will not ar- 
rest the running of lime as against .he decree- 
holder seeking execution utile** the proceedings 
are staved by the Insolvency Court or Executing 
Court. {Rattiga**, J.\ Rim Das v. Kavshi Ram 
80 P. W. R. 1912 : 14 X. C. 335 : 155 P L R 1912. 

8. 15 aad Art. 182, Kxpl. I — Stay of exe- 
cution— Joint decree— Stay against one . 

In case of joint decree against several judg- 
ment-debtors if execution is stayed against one of 
them ihe period of stay shall be excluded in com- 
puting time against the rest of the judgment-deb- 
tors. {Ahdur Rahim and Odgers JJ ) C’UNNa 
Vsllayan v K Muthayya Chbtty. 13 L w GO- 
BI L C. 901 : 29 K. t T, ft* 
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LIMITATION ACT (IX OF 1908). B. 15— Stay Of 
execution. 

8. 15 (1) — Stay of execution — Due to 

de<.t ee-holder — Exclusion of time. 

Where the stay of a sale in execution is due 
entirely to the decree holder, such stay cannot 
be regarded as a legal stoppage ot the execution 
proceedings so a e to entitle the decree-holder to 
the beneht oi S. 15 of the Limitat'on Act. (Jwala 
Prasaii and Adami, JJ.) Maharaja Kesho 
Prasad Singh Bahadur v. Hakbans Lal. 

63 I. C. 85 ; 1920 Pat. 109 

• 

6. 15 and Art. 182 — Stay of execution — 
Order permuting execution on security— Deduc- 
tion of time during which order was in force. 

Pending appeal to the Privy Council, the 
High Court made an order allowing the decree* 
holuer io execute the decree od furnishing 
secuuty witbin one month. The decree-holder 
was unable to find the required security. There 
upon execution could not proceed and the Privy 
Council eventually dismissed ihe appeal for 
delauli. Held, that the order of the High Court, 
whatever its lorm. did in lact stay the execution 
of toe dec ce, prevemed him from executing the 
decree unc .nditionaily as he w as entitled to do. As 
the cond tiun could not be performed, the effect 
was to std> the execution altoge her. The time 
during which the order was io furce could be 
deducted in iccKoniog the period of limitation 
for filing the ex-cution petition. [Miller, C. J. 
and foster , J ) Satdeo NaraiN v. Radhey 
KUA ft. 6 P. L. J. 39 : 53 I. C. 9 : 1919 Pat. 434 

• 

S. 16 and Art. 182— Stay of execution — 

Insolvency proceedings — Absence of protection 
order— limt does not stop. 

The pendency of an insolvency proceedings 
under the Pres. Towns Ins. Act does not in the 
absence oi a protection under S. 15 of the Act 
bar the remedy ol the decree-holder to execute 
bis decree by the arrest of the judgment-debtor. 
The limitation for the execution of a decree, 
therefore continues to run against a decree-holder 
during the pendency ol an insolvency proceed- 
ings. [Mulltck and Thornhill , JJ.) Sheo Saran 
Ka ii v. Basudeo Prasad Sahu. 

47 I. C. 798 : *19 1 8 P. 357. 

S. 15 ( 1) — Stay of execution— Decree 

accepted as security for costs of appeal — If ope- 
rates as. 

Plff. appealed to the Privy Council and offer- 
ed as security for respondent’s costs in that ap- 
peal a decree which he had obtained against the 
latter in an Jther su»t. Held , tbat.tbe acceptance 
of the decree as security did not amount to an 
order by the Court that execution of the decree 
should not proceed pending the disposal of the 
appeal to the Privy Council. The period between 
the dismissal of the suit by the High Court and 
the date on which the application lor execution 
of the decree was filed could not be excluded 
under S. 15 • f the Limitation Act. [Chamier, C.J. 
and Chapman , 7.1 MidnapUR Zemindapi Co. v. 
The Deputy Commissioner of Manbhum. 

44 I. C. 570 : 3 P. L. J. 132. 

8. 16 (1) and Art. 181— Stay of execution. 

Where there was nothiog to prevent the decree- 
holder from prosecuting the execution such as 


LIMITATION ACT (IX OF 1908), 8. 15— Miscel- 
laneous. 

an order staying further execution, the decree- 
holder is not entitled to deduct the time spent io 
proceedings started by the judgment-debtor. 
(Chamicr, C. 7. and Shatfuddm , 7.) MohbsH 
Ram Tewary v. Mussamat Lachman Kubr. 

42 1. C. 8 1 1 : 1917 Pat. 68. 

S. 16 (1) — Stay of execution— Partial- 

Execution of time. 

A paitial stay of execution in respect of a par- 
ticular property against which execution is 
sought amounts to a stay of execution within the 
meaning of S. 15 of the Limitation Act so that in 
computing the period of limitation prescribed for 
an application for execution of a decree the 
time during which the execution of the decree 
has been partially stayed should be deducted. 
[Heald, 7.) Nachiappa Chetty v. Maung Pe, 

46 I. C. 399 : 3 U. B. E. (1918) 73. 

S tay of Suit. 

8. 15 [')— Stay of suit— Ejectment suit— 

If suspends rent suit. 

During the pendency of a suit for ejectment 
the right to sue (orient for the period of suit 
continues and the limitation for a suit for the 
rent is not suspended by the ejectment suit. 11 
W. R (P. C.) 5 Dist. 9 C. 255 (P.C ) % Foil. [New 
bould and Panton , JJ .) Nagbndra Nath SBN v. 
Sadhu Ram Mandal. 57 1. C. 992 : 48 Cal. 66. 

8. lb— Stay of suit— Order staying fur- 
ther proceedings- Mortgage suit— Preliminary 
decree— Appointment of receiver. 

Where pending an appeal from the prelimi- 
nary decree in a mortgage suit, a receiver is ap- 
pointed with direction to pay the mortgagee the 
interest due on his mortgage, the order of the 
appellate court is one in effect staying further 
proceedings and the period during which it was 
in force should be excluded in calculating the 
time for applying for a final decree. (Das and 
Adami , JJ .) Chhotey NaraiN Singh v. Kedar 
Nath Singh. 3 P. L. T. 565 : 1922 P. 201 : 

1 P. 435 : 1922 Pat. 342. 

Miscellaneous. 

— S. 15 (1) and Ar-. 182 (5)— Agreement not 

to execute — Running of time . 

An agreement not to arrest the judgment-deb- 
tor is not binding on the decree-holder or judg- 
ment-debtor especially where it had been broken • 
by tl\e decree-holder and it would not save the 
period of limitation from running against him. 

, Tudball and Rafique . 77.) Ibrahimji v . Hasan- 
UDDIN Khan. 28 I . C . 381 • 13 A. L. J. 305. 

8. lb— Pendency of insolvency proceed - 

ings . . 

Period of pendancy of insolvency proceedings 
cannot be deducted when the question of 
limitation arises in a suit by a creditor for sum 
due. I Macltod . Kt.. C.J. and Shah. J.) SEDHRAJ 
Bhojraj v . ALLi Haji. 24 Bom. L. B 600 : 

47 B . 244 : 1923 B. 83. 

g. 16 (1) and Arts. 181 and 182-E*«w* 

i lion— Limitation, suspension of. 

Where no obstacle, actual or resulting, it im- 
posed upon the execution of a decree by the 
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LIMITATION ACT (IX OF 1908), S. 15— Miecel- 
InneouB. 


Executing Court or by a Court before which an 
appeal is pending or bv *he Court before which 
a suit or appeal to contest the validity of the de- 
cree or the order passed in execution's awaiting 
trial, there is nothing to stop the running of limi- 
tation either uuder Art. 18 1 or under Art. 182. 
[Kanhaiya Lai , A. J. C .) Kalka Singh v. Gur 
SaRAL Lal. 64 I. C. 420 : 6 0. L. J. 655. 

5 15 i j) — Execution — Application in 

continuation of a former application — When 
valid. 

An aopl'cation prim a facie barred could be 
deemed as in continuation of a former application 
only if the decree-holder shows that he has not 
been remiss. 17 C. L J. 125, Dist. iChamier 9 
C. J. and Sharfuddin, J.) Mahadeo Prasad 
Sahu v. Ramchandra Narayan Singh. 

35 I. C. 579. 

— B. 16 and Aru. 137. 138. 144 -Applica- 

bility *f —Auction purchaser obtaining symboli- 
cal possession, but kept out of actual possession — 
Suit for possession — Limitation. 

Where Art. 144 of the Limitation Act applies, 
no deduction of time under S, 16 can be allowed 
either in law or under the general principles of 
equity. An auction sale was confirmed on 
13 9—1902 and symbolical possession obtained 
on 12—1 — 1904. An application was made to set 
aside the sate oh 21-6—1905, but was dismissed 
on 8-4—1906. A suit for possession wa 9 insti- 
tuted on 11 — 7 — 1914 but the contesting defend- 
ants were added as parties only on 27—3—19*6. 
Hcld n (1) the sale became absolute on 13—9—1902 
when the Bale was confirmed and not on 
$—4 — 1906 on the dismissal of the application 
for setting aside the sale, as the confirmation of a 
sale cannot be kept in abeyance when proceed- 
ings are Rot taken to set it aside before confirma- 
tion; |2) Art, 137 la not applicable to the case, as 
the judgment-debtor was in possession at tbe 
date of sale; (3) Nor would Art. 138 govern, as it 
evidently refers to a case where the purchaser 
has not obtained delivery of possession: even if 
it applies, the suit is barred even after deducting 
the period during which the application to set 
aside the sale was pending ; (4) the proper pro- 
vifion applicable is Art. 144 and from the date 
symbolical possession was delivered the posses- 
sion of the judgment-debtor was adverse to the 
purchaser, (i Chatterjee and Panton % JJ.) Brojbn- 
KUMAR Roy CHOVVDHURY V. ASUTOSH ROY. 

26 C. W. N. 304 : 1023 Cal. 282 (2). 


wtll A\ l r~^ r0Ceed,ng ~ If a M ,ei tosuiti 

wc ” a S applications. 

r\r*Y\m " ord P rocc °ding ’ in the section is co 
^^.® n *! TC a " d includes a suit as well as 

not un'^i'Cr **«•:*"• ■J-)— Limitation dc 
if a - l auction Purchaser during t 
” U "°« u Pi cJ . a ’ Possession ve: 

mental? 1 B . ngbtfu ' 0WDer ' as soon as tbe iuc 
u 31 has vacated it. (Sanderson, C. J. a 

U.L SAHU J ) Pro “ othanath Hoy t». Kishoi 


LIMITATION ACT (IX OF 1808), S. 18— Construc- 
tion. 

The right of an executor to sue begins from 
the dat« of the death of the testator. [Wallis. /.) 
Balakrishnudu v . Narayanaswamy Chetty. 

24 I. C. 852 : 37 Mad. 175. 

B. 17 and Art. 124— Capability to sue — 

Trespasser of temple properties — Vacancy of trus- 
teeship— Adverse possession. 

Limitation will not run where there is no per- 
son competent to sue and a trespasser of the 
temple properties cannot be said to be in adverse 
possession till some person is appointed as 
trustee. [Sundara Aiyar and Sadasiva Aiyar , //.) 
Palaniyandi Malavarayan V. Vadamalai 
Ocdayan. 18 I. C. 373. 

8. 17 (1) and (2)— Capability to sue — 

Executor and administrator — Accrual of right to 
sue. 

The executor of a will capable of probate in Br. 
India is a legal representative capable of institut- 
ing a suit within S. 17 (1) from tbe date of the 
testator’s death and not only from the date when 
he obtains probate. The title and authority of 
the executor are derived from the will and not 
from the probate. An administrator on the other 
band derives his title solely under his grant, and 
cannot, therefore, sue an administrator before he 
gets his grant. Quaere :— As to an executor who 
renounces probate, the cause of action arises in 
favour of tbe estate of a deceased person at or 
after his death (1) if there be an executor, time 
will begin to run at once, even though probate 
has not been obtained; ( 2 ) if there be no executor, 
time runs only from the actual grant of letters of 
administration, f Lord Parker.) Soona May ANA 
Kbna Roona Mayappa Chetty v . Soona Navena 
Suppramanian Chetty. 20 C. W. R. 833: 

(1916) 1 M. W. N. 455 : 18 Bom L. B. 642: 
85 L. J. P. C. 179:43 I. A. 113: (1916) 1 A. C. US: 

35 I. C. 323 : 114 L. T. (1002) (P. C.). 

8 . 18 . 

Applicability. 

Construction of. 

Execution sale. 

Fraud, 

Knowledge of fraud. 

Knowledge of right. 

Non-traniferable holding. 


Applicability. 

8. 18 and Art. Wt- Applicability— Suit 

to set aside order under S. 14S, Cr. P % Code . 

S. 18 and Art. 147 apply to a suit brought to 
set aside the order of the Magistrate under S.145, 
Cr, P. Code, ( Benson and Krishuaswami Aiyar , 
//.) Gangadharam Aiyar v. Sankarappa Naidu. 
12 Cr. L. J. 47 s 9 K. L. T, 91 : 9 I. 0. 916. 


ConitructiOD. 

8. 18 — Construction of—' Against 


any 


person \ 

The words “against any person” should be 
understood to follow the words “a suit*' in- the 
beginning of the section. A sold his land to B. If 
being the real purchaser. K who had a right to 
pre empt Drought a suit for pre-emption within 
one year of the knowledge of M's rights, bnt after 
one year from the sale to B. Held, that th& 
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LIMITATION ACT (IX OF 1908). S. 18— Execution j 
•ale. 

suit was within time and that time began to rue 
from i he knowledge of the fraud (Rad C. J ) 
Ismail v. Boji. ®9 P. R 1911 : 

188 P. W. R. 1911: 10 I. C. 114 : 

156 P. L. R. 1911. 

Execution sale. 

8. 18 — Execution sale — Setting a>idc . 

Limitation— Fraud. 

Where owing to the fraud of the decree-holler 
or other panics certain irregularities in the con- 
duct ol a sale are concealed fro n the knowledge 
of the judgment-debtor, the litter is entitled to 
apply for setting aside the sale in spi'e of con- 
firmation and the time for the application is to be 
computed from the date when the fraud c^mes to 
the knovvledge of the applicant. 17 C. 769 : 14 C. 
681* Ref. (Mcar$ % C. J . and Bmnerjee , J.) Sheo 
Ram Koeri v. Ikramuxxissa Bibi. 

45 A. 316 : 21 A. L. J. 176 : 
L. R. 4 A. 129 : 1923 A. 282 (2j. 


LIMITATION ACT (IX OF 1908), S. 18— Fraud. 

for the purpose of S. 18. ( Mooktrjee and Beach - 
croft . JJ.) Tookoomuxi Dasi v. Dwarka Nath. 

17 C W. N. 478 : 17 I C. 972 : 

16 C. L J 581. 

8. 18 — Fraud — Ignorance of right. 

Generally mere ignorance of a plaintiff of his 
right to sue would not prevent time from running 
against him ; it is only when suen ignorance has 
been brought about bv the Kiud of his opponent 
that S. 18 of the Limitation Act can be ap,l ed in 
his favour. To constitute fraud within S 18, it is 
not enough that the right to sue should be mere- 
ly unknown to the plff. but there must have been 
some intentional impositi >n or some deliberate 
concealment of lac*s bv which Ihe ignorance of 
the plff. was brought about. 8 W. R. 23; 19 W. R. 
260, Rel. (Mookcjte and Bca he/ oft. JJ.) 
Lokbnath Ruth v. Chintamoni Tripathi. 

16 1. C. 547. 

S 18 — Fraud — Mis-statement of value 

of properly in execution Petition — Fraudulent con- 
cealment. 


— S, 18 — Execution sale — betting aside ol 

— Fraud subsequent to sale, if to be proved. 

In order to avail himself of S 18, the judgment* 
debtor need not prove fraud subsequent to execu- 
tion sale. Toe right to have execution sale set 
aside accrues the very moment the sale takes 
place, and if the judgmentdeotor was, by means 
ot iraud. kept from the knowledge of the sale, he 
was necessarily kspt from the knowledge of his 
right to have the sale set aside and S. 1 8 of the 
Act will apply to such a case. (Mookcrjcc and 
Beachcroft , JJ.) Jotindra Mohun Roy v. 
Brojendra Kumar. 24 I. C. 249 : 

19 C. W. N. 553. 


— Ss. 18 and Art. 166 — Execution s*lc— 

Setting aside— Limitation. 

When a sale is confirmed it becomes absolute 
under the Code : but it can be challenged by a 
persun interested, who is able to satisfy the Cojrt 
that the confirmation of the sale ought not to 
have been made either because of fraud or irregu- 
larity : and the petitioner can bring his case 
within S. 18 of the Limitation Ac*. I Mookcrjcc 
and Beachcroft , JJ.) Nilmoxi SlNGH v. Brisda 
Dasya. 16 I. C. 436. 


Fraud. 

S. IS— Fraud— Onus of proof. 

The onus is on the person committing the 
fraud to prove that the person iajured thereby has 
had clear and definite knowledge of the fact 
constituting the fraud at a time too remote to 
allow him to seek the assistance of the Court. 17 
B. 341 (P. C ) Ref. to. (Mookcrjcc and WalmsUy 
JJ.) Ram Kexkar Tewari v Sthiti Raw Panja. 

46 I. C. 221 : 27 C. L. J. 528. 


To make S. 18 applicable to an application to 
set aside an execution sale, the fiaud need not be 
subsequent t > the sale for a iraud is a continuing 
influence and until that influence ends, it retains 
its power of mischief 36 C. 654 :17 B 311, Rtf. 
Fraud is not to be l'ghtlv cnarged or lightly 
found. Tne mis-sta'eincnt in an execution peti- 
tion of the value of the property assuming it to 
be a fraud, does notconstituie such fraudulent con- 
cealment as is necessary to save limitation. Even 
if the non-publication of the sale proclamation in 
the mofus«nl exposed the sale to attack, to bring 
the case within S. 18 of the Act, it must be shown 
ihat the judgment debtor was by means of fraud 
of which tbe decree holder was guiltv or to 
which he was accessory, kept from the knowledge 
of his right. ( Jenkins , C. J and Chatter jee. J .) 
Narayan Sahu v. Damodar Das. 

16 I. C. 464 : 16 C. W. N. 894. 

S 18— Fraud— Antecedent to cause of 

a:tion— Applicability of section. 

S. 18 of the Limitation Act applies only to such 
cases of fraud as amount to concealment and is 
intended to keep from the injured party the know- 
ledge of his wrong or of its remedy ; it is how- 
ever doubtful if the section applies to a case in 
which the fraud was antecedent to the accrua 1 
of tbe right. (Coxe and Teunon % JJ) Kishori 
DasI v. Mukund Lau li I. C 2*5: 

15 C W N. 965. 


8. 18— Fraud— Plea of— Ex parte decree. 

or getting benefit of S. 18 in setting aside an 
>arte decree, frand in keeping deft, ignorant of 
decree, must be proved. Mere fraud in get- 
j decree is not sufficient. (Chevis % J.) Lal 
/i v. Amar Nath. 






S. 18— Fraud— Antecedent to cause of 

action — Effeot . 

There can be no inflexible rule of law that 
fraud antecedent to an execution sale necessarily 
indicates iraud subsequent to the sale. It is also 
clear taat iraud antecedent to the sale may have 
an important bearing on the question whether 
there was fraud subsequent to the sale, sufficient 


8. 18— Fraud— Plea of— How sustained. 

To take the benefit of the section the party 
must show that he was prevented by fraud from 
knowledge of bis right to institute a suit or make 
an application. Fraud in any other connection 
is immaterial. ( Chcvis , /.) AsaNAN r. Jhangi 
d A M 

2 P. W. B. 1919 : 50 I. C. 010 : 39 P. I. 1919. 
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LIMITATION ACT (IX OP 1908). 3. 18 -Fraud. 

S 18 — Fraud — Concealment — Alienation 


by a sonless mate proprietor — Limitation — Burden 
of proof . 

It is for the plffs. whjsue as reversioi>a*y heir 
to sn- w I hac their claim is within time. Where 
the alienation is made openly and mutual union is 
publi lied and there have beea settlements giving 
effect to the alienation ibeie is no fraudi lent 
concealment of which advantage can be tanen 
Under S. 18 cf the Limitation Act. [Shan Din 
and Bcadon. JJ ) Phula Singh v. Prem Singh. 
177 P. L.b. 1912:161. C 844 : 236 P. W. H. 1 912 

S. 18 — Fraud — Plea of — Express aver - 


nient—XccrS'ity of. 

It the al leg all .us in the phint necessarily im- 
ply fraud on the pact of the deft, or indeed sug- 
gest that any such impu‘ation is intended, the 
absence ol express description ol the deft.'s con- 
duct a* fraudulent is no bar ro the plfl.S re'ying 
on it. Jo such ca*e$, the Court should return the 
pi uni under O 6, Kr. 4 and 17, C. P. Code, to the 
plff for amendment. A mere omi-sion «o give 
notice of a breach of the contract to the plit. 
Cl wi' i of i sdi be regarded as an act of iraud oo 
the part of ihe deft, who was so in detach 
(Rent. C J. and Ralltgan, J ) Hardhtan mngh 
v. DklHi Cloth and Gsvfral Mills Co., Lo. 
t 265 P. W. B. 1912 : 259 P L. *. 1912 : 

16 I. C. 804 : 32 P B. 1913 

3. lb— Fraud— Failure to give pre-emp- 

tor notice of sale . 

The omtsMo i by a vendor lo give notice of sale 
to a pre-emptor docs not am -unt lo hand within 
the meaning of S. 18 unless there was an inten- 
tional fraudulent concealment or an indica'i □ to 
that effect ; a sale-deed which has only one attest- 
ing witness docs not apply any such c nceal- 
meot [Raftigan and Lhcvi$ % J /.) K>ka Kam v 
Muhammad Ali. 130 P. W. R 191 1 • 

11 I. C. 313 : kO0 P. L. R lull. 


8- 18 and Art. 181— Fraud-Proof— 

Onus— C. P. Code , 5. 47. 

Where more than six \ears after an execution 
had taken place, the representative of the judg- 
ment-debtor auolied under S. 47, C. P. Code, to re- 
cover posses ion of a house from the decree hold- 
er on the ground that it was fraudulently obtain- 
ed possession of by ihe latter by misleading the 
Couri, held, «hit the onus lay on the applicants 
to prove that ihev arc witmo S. 18 of the Limila* 

l ' 01 ' Ac '- 36 £ 654 - Fo11 ; n « 341 ip. c.) : s. c 
A No. 204 or 1V06. divt. [Piggott. J C.i Rash. 
Ram v Mi ss*mmat Pragi. 20 I. C. 638 


S. 18 Fraud Execution sale—Aftli- 
cation tout antic by twIgmenl-debtor-Li, 

lZ7,-iZiV u " •" <**“**« 

The pany g.nltv of frand must show that the 

And 8 C ," c r ts . 0( . f,aud have b «n removed, 
and then <mlv Umtation would operate, [Ross 

J.) Mahaqir Ram v. Ram Rahaouk Dubby. 

4 Pat. L. T. 3u6 : 1923 P. 435. 

TT~®* i*— Fraud -Suit to set aside decree 
obtained by fraud — Burden of proof 

t u Uit 10 sct aaido a decrce Ihe ground of 
fraud the onus is on the plff. to gj Ve snm P 

evidence of the fraud on which the onus is ahilt- 


LIMITATION ACT (IX OP 1908), 8, 18-Know- 
ledge of fraud. 

cd on to the deft, to prove that the plff. bad 
knowledge more Ilian three years before suit. 
Tr.e plff. is not required to prove when he be- 
came aware of the alleged iraud where he alleges 
a date within 3 years of the suit. [ Chapman and 
Atkinson, JJ ) Ram Poktab Lal v. Kesho Pra- 
sad Singh. 41 I. C. 385 : 2 P. L. W. 12. 

S. 16 — Fraud — Neglect by agent to 

settle a (counts. 

Neglect to settle accounts with the object of 
concealing his misconduct Lorn the piincipa) is 
not •* fraud * withio this section. [Fox and 
I uotney, JJ.) AbDiKAPPA CHi-TTy v. K. A. R. 
Kadappa, 36 1. C. 418:9 Bor. L. T. 130. 

Knowledge of fraud. 

8. 18 — Knowledge of fraud— Proof of. 

To bring his case within S. 18 cf the Lim. Act 
the j laiotff must allege w hen the fraud pleaded 
~ame to his knowledge. [Lord Phtlhmoic ) Rai 
KadHA KhlSHNA V. BlSHfcSHWAk SAHAV. 

16 L W. 190 : 3 Pat. L T. 529 ; 
31 M. L. T. 109 |P C.) : 49 I. A. 312 : 

1922 P. 0. 338. (P. C.f 

& IS— Knowledge of fraud— Guardian's- 

knowledge , if binds yard. 

Where a Iraud was committed in a business 
and was brought to the nonce of the guardian 
alter two ycais, the *ard cannot say that he got 
its notice 10 ytais after and sue to set aside the 
transaction within 3 years from the time the 
fraud became known to him. (3co/f, C. J. and 
Chandavarkar , J.) JamsetH NasakwaNJI v. 
Hikji Bhai Navkoji. 37 Bom. 158 : 19 1. c. 406 : 

15 Bom. L, R. 198. 

S. 18 —Knowledge of fraud— Onus. 

The onus is on the ddt. setting up the plea of 
Imitation to prove that the injured plff. has had 
clear and definite knowledge of the Iraud at a 
time which istoo remol© for the suit to be biought 
(17 B. 341. Foil). (Chandavarkar ,A % J.C S and 
Batchelor , J ,) Vithavpa Dbvappa I s atil v 
Basagowda Devappa Patil. 17 1. C. 10 i 

14 Bom. L. B. 77K 

; s - U —Knowledge of fraud— Time for 

application to set aside . 

Sale of immoveable property of insolvent by 
Insolvency Court on ground of Iraud runs fro^ 
the moment fraud becomes kn.»w n lo applicant. 

{jCOtt-Sff.llh, J,) AFZAL AH V. A MAN ALL 

36 P. W 1914 * 
23 I. C. 397 : 107 P. L. B. 1914, 

-——8. IS-Knowltdge of fraud— Auction 
sale— Judgment-debtor fraudulently kept in 
ignorance of sale- Effect. 

Where Ihe drcrec-hulder failed to serve the 
judgment-debt* r with notice of the intended sale 
and ihe latter came to know of the sale onlv 
when application was made for delivery of nos- 
scfsiuii, ibe facts justliy the application oi s i® 
ol the Lim. Act. (S^nccrnud Venkatasubbu Rao 
JJ.) SHtiKH Muhammad Roxvthkr Slbba 
Na,CKER. 17 L. W. 168 : 38 M. L. T. ,H C .) 8l > 8 . 

1983 Mad. 368.’ 
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LIMITATION ACT (IX OF 1908), B. 18— Know- 
ledge of frapd. 

8. 18 and Arts. 91, 95 and 120 —Knowledge 

of fraud — Deed void ab intio— Suit to set aside 
— Limitation. 

Plaintiff 'brought a suit for a declaration that a 
deed ot gift executed by her was void and inopera- 
tive as she signed the deed believing, on accoont 
of the fraud and misrepresentations of the defen 
dant, that it was only a power of attorney. She 
also sued for declaration of title in the proper- 
ties gifted Held, that on the averments made in 
the plaint, the deed of gift was void ab initio and 
could not be set abide. Consequently the suit 
was governed not by article 01 or 93 but Art 120. 
Under S. 18 of the Act limitation would not run 
until the fraud of the defendant became known 
to the plaintiff. 14 1. A. 148; 25 B. 337 dist 
( Sanderson, C. J. and Richardson, J.) Sarat 
Chandra Gupta v. Kanai L\l Chakravakty. 

70 I. C, 52* : 26 C. W. N. 479. 

Knowledge of right. 

S. 18— Knowledge of right— Discovery of 

the void sale , 

When the true nature of rights was not dis- 
covered by the plaintiff earlier than that time at 
which his demand for possession was resisted. 
Held, limitation began from the date of resistance 
(Sir Lawrence Jenkms ) Thakurain Harnath 
Kuar v. Thakur Indar Bahadur Singh. 

45 A. 179 : 50 I. A. 69 (P. C.) : 9 0 L. J. 652 : 

37 C. L.J 346 : 26 0. C. 223 ; 27 C. W. N. 949 : 

18 L. W. 383 : 44 M. L. J. 489 : 1922 P. C. 403 # 

8. 18 and Art. 166 — Knowledge of right 

— Execution sale--Application to set aside — 
Fraud, 

Where a judgment-debtor was by the fraud of 
the decree-holder and auction purchaser induced 
to omit to make an application under H. 89 of O. 
21 ot the C. P. Code upon the promise that they 
would themselves apply to have the sale set aside: 
Held , that the fraud was not of the kind which 
would operate to extend the limitation provided 
for an application to set abide a sale on the 
ground of irregularity. The fraud did not keep 
the judgment-debtor lrom the knowledge of his 
rights but merely prevented him for making an 
application. [Richards C. J. and Banner jee, J.) 
Hauish Chander v . Ganga Bishun. 43 I. C. 671. 

. 8. 18— Knowledge of right — Proof— Ex- 

emption from limitation. 

Where a person in order to bring a suit barred 
on the face of it within tune, relies upon this sec- 
tion be must establish that there has been fraud 
and that by means of such fraud he has been kept 
from the knowledge of his right to sue or of the 
title whereon it is founded. The burden would 
then be shifted on to the other side to show that 
the plaintiff had knowledge of the transaction 
beyond the period of limitation Such knowledge 
must be clear and definite knowledge of the tacts 
constituting the particular Iraud merely proving 
that the plaintiff had some clues and hints, 
which perhaps, if vigorously and actually follow- 
ed up, might have led to a complete knowledge 
of fraud, i« not enough. ( Mookerjee , XValmsley 
, and Pearson, JJ.) Biman CHANDRA Datta v. 
Pramatha Nath Ghosh, 36 C. L. J. 295 : 

49 Cal. 886 : 1922 Cal. 157. 


IIMITATI0N ACT (IX OF 1908), 8 18-Know- 
ledge of right. 

8. 18 and Art. 166— Knowledge of right 
—Court auction sale — betting aside of— Court- 
Duty of. 

When an application to set aside a sale is made 
after 30 days from the date of the sale the court 
cannot apply S. 18 of the Limitation Act without 
first finding the time when the applicant came to 
know of the sale. (Flctoher and Walmsley , JJ,) 
Abha Munshi v. Kamu Molla. 48 I. C. 970. 

8. 18— Knowledge of right. 

Where a right of suit is not known owing to 
the practice ot fraud, limitation runs only from 
the date of discovery of the fraud. [ Fletcher and 
Ncwbould, jJ.) Sarat Chandra Bose v. The 
KHAHAREA MEZfcJULA ZEMINDAR! SYNDICATE. 
Ltd. 42 I. C. 548. 

S«. 18 and 22— Knowledge of right— 

Benamidar impleaded deft.— Real owner added 
after period of limitation— Effect. 

Where in a mortgage suit a Bcnamidar , sub- 
sequent mortgagee was made a deiendant. And 
an objection bei.ig taken, the real subsequent 
mortgagee was impleaded but after the limitation 
period. Held , that the suit is not barred against 
him either in the view that he must be deemed 
to have been on the record in the name of his 
Benamidar or in the view that the plrt’s cause of 
action against him bad been kept concealed from 
the plffs. until the date of the objection and that 
S. 18 of the Limitation Act would apply. (Teunon 
J.) Rajendka Kumar Ghose v. Adinadi. 

26 I. C. 860 

S. 18— Knowledge of right. 

S. 18 of the Limitation Act applies only when 
a party is kept by iraud from knowledge and not 
from exercising his right. (Woodroffe and hiul- 
liok , //.) Golam Mujahar Choudhury v . 
Golokecharan Das. 25 I. C. 884. 

S. 18 — Knowledge of right— Fraud of 

decree-holder , if can extend lime for judgment- 
debtor to apply under O. 31, R. 2 [C P. C.) 

In the case of an uncertified adjustment, it is 
not open to the judgment-debtor to claim an ex- 
tension of time to apply under O. 31, R. 2, C. P. 
C. on the ground ot fraud on the part of the 
decree-holder because the judgment-debtor can- 
not be beld to be kept thereby from bis know- 
ledge of his right to apply within the meaning of 
S. 18 of the Limitation Act but only from the 
exercise of his right. (Mookerjee and Carnduff , 
JJ.) Biroo Gorain v. JainURAT Kobr 

16 C W. N. 923 : 13 I. C. 63 : 10 C. L. J. 174. 

S. 18. Art. and 62 —Knowledge of right , 

On 6lh July 1893 plff a Jenmi granted a Kanom 
to the second deft, and on 28th January 1904 he 
granted Melcharlh of the same and to the first 
deft, who was to redeem the Kanom and to pay 
the plff. the rent due by Kanomdar for 1896 to 
1905 and 1910 to 1913 ; the first deft, gettiog pos- 
session of the property did not redeem the Kanom 
but assigned the Melkanom to the second deft, in 
1909 uoder which the latter undertook to pay the 
arrears of rent to the plff. On 18th January 1912, 
the plff. by a notice demanded the arrears and 
brought the present suit. Held, (l Vallis % C.J . and 
Kumaraswami Sastri , /.) the Melkanom was not 
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-IMITATION A^T (IX OF 1908), S. 18— Know- 
ledge of right. 

invalid, the plff, could recover the arrears from 
the second deft, that Art. 62 governed the suit. 
[Wallis, CJ. ) Owing to the assignment the second 
delt. became bound to redeem the old Kanom 
the ledcmption cannot be considered as having 
taken place on the date oi assignment : even if it 
were, time runs against tne pltf . under Art. 62 
and S. 18 so long as he did not know as to the 
manner m which the assignment arfected ms 
right. [ Kumaraswami Saslrt. /.) Tne assignment 
extinguished tne Kanom irom the date tne Jenmt 
assented to toe assignment : tne Kanomdar could 
not claim the advantages by the assignments 
the mclcharlh without performing the obligations 
imposed by it [Bakewell, A) Toe demise under 
the melkanom did not take effect till melkanomdar 
paid tne rent to pld. The hrst deit’s. stipulation 
to redeem the kanom to pay rent to Jcnmt was 
present and could not be enfoiced against the 
Kanomdar . [Wallis, C. /, Bakewell and Kutnara- 
swami ba ± tri , JJ .) Mannath Veettil Irn 
-Panku Mknon V . Dharaman Achan. 

41 Mad. 488 : 8 L. W. 118 : 22 M. L. T. 543 : 

34 M. L. X. 193 : 43 L C. 625 ; 

(19 16) M. W. N, 98. 

^ an( * ^74 — Knowledge of right — 

C. P. Code , 0. 21, R . 12. 

S. 18 of the Limitation Act applies only of those 
■cases which a parson has beea kept lrom know- 
ledge of his rights and has the application where 
be has been kept from the exercise oi his riguc. 
Where a decree-holder fraudulently promised to 
certify an adjustment out of Court and failed to 
<lo so, the judgment-debtor cannot claim the 
benents of S. 18, in order to exteud the time for an 
application under R 2 (2) of O. 21 ol the C P. 
Code, which, owing to the fraud of the decree- 
holder, is made after the time prescribed therefor, 
•t* C.) Maung on Myit v . Maung 

Shwb Pi. 3 U. B. B. (1919) 169 ; 52 I. C. 958. 

18— Knowledge of tight . 

Section 19 does not deal with the exercise of 
the right, bat with knowledge of the right Where 
it was alleged that the decree-holders had fraud- 
ulently kept the judgment debtor irom exercising 
his rights under O. 21, R. 2 by giving him assur- 
ances, no extension was granted. [Robinson, C. J 
and M aegrrgor. J.) P R.P, L. Chbtty Firm t;. 
<}. Lon Pow 11 1. B. B. 363 : 

1 Bur. L. J .228 : 1923 Bang. 103. 

~ *• 18 aa<i ^ *W — . Knowledge of right — 

Wnere a settlement had been come to to tatisfy 
ithe resoecuve decrees in two suits and the decreed 

IhLfth,* rc?re ? entcd ‘he judgement-debtors 

that this was the case, and on the strength of 
such a re p r«jsentation judgment-debtors signed 
it, and thought that.as it was ailed the two decree 
? d,0, ‘* d . Held < » uch conduct would be 
^ Pth - e K. Ud ?' ne “ t ' debtor froao lhe know- 

tdlStment Vf fK° / PP ' ying the Coar ‘ for ‘he 

adjustment of the decree to be certified. { R ui . 

Pn£ P ' R ‘ Pl Ll Chbtty Fm* v. G. Lon 
’ w 1888 L. B. 81 

Hon-transferabl, holding. 

^ ***• Non- transferable 

folding— Ejectment by landlord. 


j LIMITATION ACT (IX OF 1908). 8. 19— Acknow- 
ledgment to whom. 

A plS. suing in ejectment a purchaser of a non- 
transferable occupancy holding cannot succeed 
unless be makes out a case under S. 18 of the Act 
where his right to possession accrued long betore 
12 years before commencement ot suit. (Maok- 
erjte and Bca.hcroft, JJ.) Panchkaki Chata- 
padhya v. Maharajah Bahadur Singh. 

28 I. C. 708 : 19 C. W. H. 188. 

S 19. 

Acknowledgment to whom. 

Authority to acknowledge. 

Effect of. 

Essential; of acknowledgment. 

Execution. 

Form ot acknowledgment. 

Identity. 

Implied acknowledgment. 

Mortgagor and mortgage. 

Oral ackowledgment. 

scope of. 

Acknowledgment to whom. 

S. 19— Acknowledgment to whom- Gov- 
ernment— Kist— Mortgage — Redemption— Limi- 
tation. 

The acknowledgment in a receipt given as mort- 
gagees to the Government is a sufficient acknow- 
ledgment that the interest of the persons receiv- 
ing money from Government was that of mort- 
gagees and a suit tor redemption can be brought 
within 60 years from the date of such acknow- 
ledgment. t Lord Moulton .) Hiralal Ichhux 
Majumdar V. D tsAi Narsilal Chaturbhu/das 
37 Bom. 326 : 17 C. w. N. 573 : 13 M. L. T. 415 : 

(1913) M W. N. 428 : 40 I. A. 68 j 
11 A. L. J. 438 : 17 C L J. 474; 
18 I. C. 909 : 15 Bom. L. B. 463 : 

25 M. L. J. 101 IP. c./. 
Affirming 2 I. C. 469 : It Bom. L. K. 318. 

— S. 19— Acknowledgment to whom— If 

must be addressed to the person entitled. 

An acknowledgment have the eflect of sav- 
tog limitation need not to he addressed to the 
person entitled lo the property. So where a 
judgment-debtor filed an insolvency petition in 
which he set out his debts including ihe one for 
which execution was sought Held, that it wa* 
an acknowledgment witbin the meaning ol S 19 
33 C. 1047 (P.C.) Ref. to. (Stephen and Coze JJ ) 
Kampal Singh v. Nandalal Marwari. 

18 I. C, 603 : 16 C. W. H. 346. 


- S. 19 —Acknowledgment to whom— En- 
dorsement of Sub- Registrar. 

A previous mortgage deed, though executed 
more than 12 years betore the deed of 1902 was 
registered on lhe 12th Feb. 1890. less than 12 
years before the date of tho latter deed* and it 
bore an endorsement by the Sub-Registrar stating 
that the execution of the deed and toe receipt of 
the consideration was admitted and signed b» 
the mortgagor. Held, the endorsement which 
he admitted the receipt of the consideration for 
he mortgages was an acknowledgment of liabi- 
lity within the meaning of S. 19 of (be Limitation 
Act aod that the debt had not become barred 
when the deed of the 3rd Feb. 1902, was execS- 

uMa' n £* !a “ and Harrit9n ' J-M Labha mai 

* lUK D,N - 1®23 lah. *89. 



1983 


CIVIL DIGEST, 1911—1923. 


1984 


LIMITATION ACT (IX OF 1908), S. 19— Acknow- 
ledgment to whom. 

S. 19— Acknowledgment to whom — Reci- 
tal in deed executed to Hard person and address- 
ed to him. 

An ackn* wledgment in a deed of as-ig’ ment 
executed bv the obligor in favour of a third per 
sr n is en< ugh to save limitation within S. 19 of 
tbe Limi ation Act. An acknowledg r ent is valid 
even it it isaddissed to a rerson oilier than the 
person havine the right to the porerty. \Jwala 
Prasad, J.) Jageknath Gir v Kaj Mav Gir. 

49 I. C. 868. 

S. 19 — Acknowledgment to whom — 

Limitation — Sating of —Receiver’s authority. 


LIMITATION ACT fIXOF 1908). 8. 10-Authorit r 
to acknowledge. 

Iv binds other members of the family. ( Richards » 
C. J and banner jte % J .) INDRA Pal Singh v. 
Mawahlal. 36 Ail 264 : 

23 I. C. 429 : 12 A. L. J. 374. 

— 8. 19 — Authority to acknowledge -Ack- 

nowledgment by one of joint mortgagees. 

An acknowledgment bv one of two mortgagees 
of the l'*le of a mortgagor would not save the 
mor'gagoi s right to redeem from being barred 
bv hmii&t'On where the mortgage was a joint 
mortgage and incapable of being redeen ed piece- 
meal. 18 A. 438, Foil ( haiamat Hussain and 
T ud ball JJ I JWALA PPASAD v Achay Lal. 

34 All. 371 : 14 I.C. 132 : 9 A. L. J. 388. 


An acknowledgment of a debt bv a Receiver of 
a pa»ti eiship him whose powers were limited to 
collectmg outstandings and do»ng a'l thing* 
nacessarv for the rcali-atiOD and preservatn n oi 
the assets and upon whom no powir of mv aging 
or carr\ mg ( n the busii e c s ol the fnm h*d been 
conferred by the Court, doe* not save limitation. 
Paxment of interest wo Id s’and on a different 
footing. \Frx % C J. and Hartnell, J.) S. M A 
Chbtty v M. L. H. M. A. Chetty. 

29 I. C. 27 : 8 I. B R. U9. 


Authority to acknowledge 

* S i9— Authority to acknowledge — Limit 

ed owner- Effect c\ on reversioner 

An acknowledgment of liability by a Hindu 
woman in possession, for her limited interest, of 
the estate • f her husband or father, w ill not tx- 
te i d the period ol limitatir n as agams* the rever- 
sioners. The reversioners do not claim «itle 
through t be hmiied owner with n the section 
(Sir John Edge \ Soni Lal v Kanmaiva Lal. 

36 Ail. 227 : 40 I A. 74 : 13 M. L. T. 437 : 

17 C. W. N. 60S : 11 A. L. J 389 
(19131 M. W. N 470 : I 7 C. L J 488 : 

16 tom. L. B. 489 : 19 I. C 291 (P C.» : 

26 M. L. J. 131 

Affiiming 32 AH 33 : * A. L. J. 931 : 

3 1. 0.726 : 6 M. L. T. 348 


S. 19 — Authority to acknowledge— Person 

hcvi' g general authority to settle claim . 

An agent who had veneial auhorify to settle 
the pm c* a* c price of the goods and thus could 
pay the amount of the claim could plainly also 
arrange to prevent lime from bcc nnng a bar 10 

it. discount Haldane.) Ram BiiaJA Si'XDAR D>b 
v . Bhola Nath. 24 C W. N. 153 : 

55 I. C. 543 : 2 U. P L. R. iP.C.)l : (P C.» 


8. 19 — Authority to acknowledge— Mukli- 

tar-i-am . 

An acknowledgment by the mukhtar-i-am of a 
person i ot specifically empowered to make such 
acki owledgrrent is not valid under S. 19 of the 
Lim. Act. {Ryves and Gokul Prasad , JJ.) Narain 
Rao Kalia v. Mt. Manni Kl*er 

44 A. 546 : 20 A. L. J. 359 : (1922) A 230 


S. 19 — Authority to acknowledge— Mana- 
ger of a joint »mdu family — Whither binds 
other member *• 

An acknowledgment of a debt made wiihin 
limitation by the manage, of a joint Hindu lain! 


S. 19 — Autho'ity to acknowledge— Agent 

— Contract Act [>X i f 1872), Ss. ?t'8 and 20 9. 

A i ad dealings w t" B's firm, C being the gum- 
asia with whim A transacted his busu e>s An 
acknowledgment r. I a dehi was n ade by C\o A 
shoitlv a t. r h*s death, but belore A had know- 
ledge o» it. Held, that it was a proper acknowledg- 
ment C being B's age* t lor a. [S*o't. C.J. and 
Bate helvr, J .» EbkaHIM v. CHUNM Lal. 

36 Bom. 302 : 10 I. C. 888 : 13 Bom L. R. 264. 

S. 19 — Authority to acknowledge— Judg- 

twnt-dcblor— Auction* furchaser- If bound . 

An acknow ltd* m« nt bv a jv dgn tnf & btor 
may save lin nation against »he auct on purchaser. 
An acknowledgment it made alter the attach- 
ment cannot prevail against the aucti« n purcha- 
ser who is mulled to have property purchased 
by him in ti e condition in which it was a* the 
* imp oi i he attachment [D. Lhaittrjce and 
ll'a it** ley. JJ.) RajesHwahi Dasi v. mnoda 
SfNDAKi Dasi. 44 1. C. 533 : 22 C. W. N. 278. 

8 19 — Authority to acknowledge- Court 

of Wards. 

Court oi Wards has power to give an acknow- 
ledgment fo a* to give a new period of limitation 
( Fletcher a* d Ruhui dsuti % J J .) Rash Behari Lal 
v. Anand Ram. 34 l. C. 205 : 43 Cal. 211. 

S. 19 — Authority to ocknov ledge — Karta 

of joint Hindu family— Atknowlcdgment by. 

A Karta of a jc ini Hi. du family is an agent 
au'ho ised to make an acknow ledgmeit under 
S. 19 of the Indian Limitation A<t, of a de< t not 
c unacted tor illegal or immoral pu-pose*. [hletc* 
hrr au.t r •unen 'J., H*R Prasad Das f. Ba*sh! 
B'NDESWaM Prasad. 31 l C. 30 : 19 C.W.N. 860. 

S. \9— Authority to acknowledge— Kart* 

of Hindu tan ily. 

An acknowledgment b\ the karta of a Hindu 
f?m \\ would MO* be sufficient to keep the debt 
al vc if the dtbt was contracted not f..r a family 
pu. lose out for securing a puticuUr sum of 
mo.-cv.25M 220 roll. {Flechcr and Ruha'dson, 
JJ.i Baikunta Gui v. Lal Chand Samania. 


S \9— Authority to acknowledge— Co* 

idgmcnl dtbtois — Effect- # I 

An acknovx kdgme. t in writing by some Ol 
veial )udgn eni dcbiors wi’hm three years 
om iht dale ci the »ast extcunon apfl l>c» J 0 " 
ives limitation against all. [Fletcher and Lh °!< 
f. JJ.) BAN BEHARY KAPUK V. JNANENDHANATH 

HOSH, I. • - 
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LIMITATION ACT (IX OF 1908), 8. 19— Autho- 
rity to acknowledge. 

S. 19 — Authority to acknowledge— Co- 


judgment-debtor. 

An acknowledgment made bv one cf several 
judgment-debtors cannot save limitation agaimt 
any but the person making it. 25 M. 220 ; 32 M. 
421; 27 A. 575 tel. on (C osfctsz ana ChalUfjee, 
JJ.) Chandra Kumar v. Ramdin. 

16 C. W. N. 493 : 13 I. C. 702 : 15 C. L. J. 251. 

•B, IQ— Authority to acknowledge — Joint 


Hindu Family - Acknowledgment by junior mem 
ber when binding on the family. 

It is not open to a member of a joint Hindu 
family, not being its manage^ to make an acknow- 
ledgment so as to bind the other members ot the 
family, except those who claim through the per- 
son acknowledging [Shadi Lal t C. ] and Abdul 
Quadir , 7.) Ramkishen v. Hirdb Ram. 

1923 Lab. 135. 

3. 19 — Authority to acktictiLdgc — Ack- 

nowlcagmenl by some of the semal mortgagees — 
Effect of. 

An acknowledgment of the tille of the mort- 
gagor made by some of (he se\eral mortgagees 
would be of no advantage to save the mortga- 
gor's right to redeem being barred where the 
mortgage was a joint mortgage and incapable of 
being redeemed piecemeal. * Broadway and Dun- 
das % JJ.) Mahomed Ibrahim v . Mahomed Ismail. 

6 Lah. L. J. 111. 

3. 19 and Art. 144 — Authority to acknow- 
ledge— Co sharers— Suit for possession of pro- 
perly in the hands oj a co sharer— Letter of 
acknowledgment— Adverse possession. 

A suit lor a share of property in possession of 
one of the co-sharers is not time barred where it 
is found that the defendant co-*har<r in posses- 
sion had written a letter to the plaintiff acknow- 
ledging his title with:n the siatuto^y period of 12 
years. (Broadwiy, J ) Balmokand v. Wazir 
Chand 6 Lah. L. J. 47. 

“ *9 an <* 21 — Authority to acknow * 

Udge— Guardian de facto —Mahomedan mother . 

A Mahoraedan mother cannot make a valid 
acknowledgment on behalf of her minor son, 
not being the guardian of his property under 
Mahomedan law. ( Shadi Lal % J.) ChaNan Shab 
v . Mkm of Wad hu Ram Jiwan Mal. 

61 P. L. B. 1917 : 42 I. C. 17 : 

143 F. W. B. 1917. 


LIMITATION A r T (IX OF 1908 .8. 19- Autho- 
rity to acknowledge. 

Ad acknowledgment by the marager of a Hindu 
joint family cant ct extend ihe peried cf limita- 
tion as against ether members of the family who 
are also parties to the rnginal contract. 25 Mad. 
220 (F. B.) Foil. Where the son writes and 
atrcs»s a mortgage-deed executed by Ihe father 
in w hich part ol the consideration is lb* pay- 
ment towards a prr missory note sigoed bv both 
ol them and the mortgagee pa>s the mooey to the 
creditor ui der the promissory note. He‘d % that 
the son must be deemed to have au'honsid his 
father to make Ihe payment and acknowledgment 
and that tine was saved as agaii *t him alio. 
[Abdur Ralum and Spencer , JJ ) Dufaiswami 
Iyer v. Kmshnaiyfr. JO L W. 466 : 

54 1. C. 318 : (1919) M. W. N. 797. 

S$. 19, Expli. 11 and 21— Authority to 

acknowledge— Ruencr — Ai kticwlcdgn.cht by — 
Firm under dissolution. 

An acknowledgment of a debt due by a firm 
under dissoluti- n made by a receiver of that 
tirm is valid to save limitation it it is authorised 
b> the terms ot the oider appointug the lecei- 
ver. A receiver may be an agent authorised to 
make an acknowledgment within S. 19, Expl. II. 
A receiver appoi. ted to take charge ol the 
property ol a fi»m with power 4i to do all things 
necessary for the preservation of the assets of 
the firm’’, is entitled to make acknowledgments 
if a» the time the acknowledgments are made, they 
are acts necessary lor the preservation of the 
estate. (Abdur Rahim and Oldfield , JJ % ) LaksH- 

MANAN CHETTY V. SADAYAPPA CHETTY 

(19181 M. W. N. 877 : 8 L W 694 : 

26 M. L. T. 371 : 48 I O. r>9: 

85 M. L. J. 671. 


—8. 19 Authority to a< knowledge — Pro - 
mttswy by father- Acknowledgment by son 

— Effect on joint family. 

ini^ h u! e i hl i faU ? er ,. aod maBa K in K member of a 
joint Hindu family borrows money on a promis- 
sory note reciting that the debt is for their 
necessity and not for a Joint family purpose 
limitation will not be saved as against the 
father though the son acknowledges the debt 
[Wallace,}) Mahalakshmi v. Vakkalaqalda 
Vhnkam Sbtti. 33 M. L. T. 8 17 fH. C.? * 

1984 Mad. 96 

® 9 ' 19a “ d 80 — Authority to acknow- 

*t ana J er °t i° lnt Uln <i“ f*mily~Ackn<Z- 

Icrtgment or payment by manager — Payment bo 
52 K thT ° Ugh k " itrva *t~ Payment for 

c D— VOL. in 12S 


~ Bs. 19 aod 21 (3)— Authority to acknow- 
ledge— Partnership— Evidence of express authori- 
ty if necessary. 

Dueci evidence of a specific authority by a 
co-contractor or partner to make acknowledg- 
ments or payments saving limitation on his 
behalf, is unnecessary and such an authority can 
be inferred from circumstances. (/Ij/irip, Loults- 
Trotter and Scshagi,i Aiyar, JJ.) Pandiri 
Vbekanna v. Gkandhi Vhkrabhadraswami 

44 Mad. 427 : 23 M. L. T. 261 
(1918, M. W. N. 286 : 7 I. W. 668 : 
45 1. 0. 18 : 34 M. L. J. 373 (*. B.). 


-Cuard’a.-P^ c ‘° 4 A “ ,h °'“ y ‘° 

A guardian CAnnct renew or acknowledge a debt 
unless it is for the benefit of ihe minor or unless 
the document appointing him guardian expressly 
gives him such power. (Surfusrva Ai^ar and 

Chb'-^u^' Chidambaram I'illai v. Yeerapp* 
Chbttiar. (19l7i U W. N 744 . 

£2 M. I T. 380 : 43 I. C. 665: 6 L. W. 640 • 
[See also 41 Mad. 661 : 46 I. 0. 905 

34 M. L. j. 381i 3 
8 19 — Authority t 0 acknowledge — 

<‘‘«< 

sanction of Court to sell tbe insolvent's ntV 
petty and in the petition admitted a mortgage 
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LIMITATION ACT (IX OF 19)8), S. 19-Autho- 
riiy to ackaowlecge. 

on tie property. Held, that the admission is 
an acknowledgment of liability within S. 19. 
Limitation Alt, against tne mortgagor and the 
Receiver. \OUfcU and Phillips, JJ .) PaRAMa- 
si van Pillai v. Aristotle Chakon a 

38 I. C. 169 : 5 L W. 222. 

S>. 19 an! 21 — Au’horily to acknowledge 

partnership — Acknowledgment by insolvent 
pari tier, effect of. 

An acknowledgment by a partner in accordance 
wi ll statutory provisions, and n a in tbe ordinary 
course of business, is not one m 4 Je under 
authority of toe other partners or on their ben*li. 
Admission oi liability bv a partner in Ins insol- 
vency s he Jule d >es not bind «h * other pirtaers. 
(IFi/ns, C. J. and Phillips, J ) Kessexdoss v. 
Khatau Makanjee spinning and Weaving 
C o., Ltd. 36 I. C. 38 9 


S. 19 — Authority to acknowledge — 

Manager of joint Hindu family, 

A promts ory note Oy a managing member oi 
a join! Hindu family on behall cl him- 
sell and his brothers cannot be rcoevved by him 
after he ceases to be the manager oi the lamily 
and an acknowledgment by him will not bind the 
oiher members ot the lamily so as to save limita- 
tion against ihe<u. 17 B 5 • 2 List. [Srinivasa 
Aiya .gar, J ) KothaNDA Kama Aivak v. AKUNa- 
CHfcLLA AlYAH. 32 I. si. 9»7. 

- 3. 19 — Authjrity to acknowledge — 

Partnership dissolved - Acknowledgment by one 
partner authorised to collect or pay debts. 

In the absence of expiess evidence of autho- 
rity an acknowledgment of a partnership debi 
by an ex-partner, alter the di^s iluttou oi partner- 
ship doss no. bind any ex-p.ucaef other than the 
one makiog it. Where however an ex-parmcr 
has authority to collect the outstandings and pay 
all debts ol tbe partnership, such authority in- 
cludes the lesser power of acknowle igi #g debts 
(Ayling and Tyabjt, //.) MUTHUSWAMl Nadan 
*. Sankakalingam Chetty 

18 M. L. T. 273 : (1915i M. W. N. 722 : 

30 1. C. 675 : 2 L. W 823. 


Si. 19 and 20 —Authority to acknow - 

payment or acknowledgment by one 
partner , how far binding on others . 

A partner cannot bind another b/ bis acknow- 
ledgment or written payment, snnoly by proving 
that the act done was for necessity and in the 
usual Course ol business. To render one of 
several patners liable by reason of a written 
pay ment or acknowledgment by another, it is not 
enough to show that the payment was an act 
necessary for the partnership Authority to act 
on behalf oi the other partners must be proved as 
there is no presumption in favour oi it. 32 M. 421; 
35 M. 142, Foil. English cases reviewed 
[Wallis, J.) K. R. V. Firm v. Sathyawada 

SITHA RAMASWAMY. „ t _ lA1 

87 Mad. 146 : 21 I. C. 634 : 25 M. L J. 501. 

FT his is no longer correct See 45 I. C. 18 : 

41 Mad. 427.] 

8. 19 — Authority to acknowledge 


Trustees— Not binding on others . 


LIMITATION ACT (IX OF 1908), S. 19— Effect ol 
acknowledgment. 


A mere acknowledgment of payment by one 
of the trustees who did not really receive the 
money, cannot bind the institution, i Sundara 
Aiyar , J.) Ganapathi Pillai. In re. 

15 I. C. 186 : (1912) M W. N. 181. 


— Ss. 19, 20 and 21 — Authority to acknow- 
ledge — Partners — Acknowledgment y one 
partner. h,w far binding on others— Implied 
authority. 

There is no implied authority vested in one 
partner, to acknowledge a partnership debt so 
as to bind **thrr from the mere fact that the 
former is actually in management of the business; 
there should be aa express auihority to do so 
which shoulJ be clear and unequivocal. [White, 
C. J. and S ankaran Nair, J ) Sheikh Mohidkbn 
v. The Official assignee. 

35 Mad. 142 : (1911) 1 M. W. N 347 : 
ll I. C. 332 : 9 M. L T. 47 8: 

[Dissented from in 41 Mad. 427 : 
45 J. C. 18 : 34 M L. J. 3?3.] 

S. 19 — Authority to acknowledge — 

Partner . 

A partner of a money lending business, which 
is being wound up has no authority to give an 
acknowledgment for a subsisting debt so as 
to bind the firm. [Ormond and Twomey , JJ,) 
Malayandi Chetty v Nakayana Chetty. 

8 L. fl. B. 363 : 36 I. C. 225 : 

9 Bar. L. T. 239. 

Effect cf acknowledgment. 

S. 1 Effect of acknowledgment — 

General Llau>es Act , S. 6 (b). 

An acknowledgment of liability only ex- 
tends the period ol limitation and does not confer 
title and is oot a *' thing done" wituin S 6 of the 
General Clause* Act. [Sir Jjhn Edge.) SoNi 
Lal v . Kanhaiyalal. 

3o All. 227 : 40 I. A. 74 : 13 M. L. T. 437 : 

’7 C.W N. 605 : 11 A. L. J. 389 : 

(1913, M. W. N. 470 : 17 C. L. J. 4«8 : 

15 Bom. L. B. 489 : 19 I. C. 291 : 

26 M. L. J. 131 (P. C.). 

[Affirming 32 All 33 ; 6 A L J. 931 : 

3 I. C. 725 : 6 M. L. T. 348. ] 


8. 19 —Effect of acknowledgment — New 

Act. 

An acknowledgment invalid under Act XIV of 
18-»9 buc valid under subsequent Limitation Acts 
is valid Within S. 19. ( Richards , C. J. and 

Banerjee, J) ZaibUN.nissa Bibi v. PrabhU 
Narain Singh 34 All. 109 : 12 I. C. 604 : 

8 A. L J. 1272. 

•S. 19 —Effect of acknowledgment— Par- 


ial liability. 

Where 1 here is a liability to account and it is 
dmitted in part, the admission, but not under 
i. 19 of the Limitation Act. has complete power 
0 save the entire right (Sanderson % C. J . and 
looker ice, J.) Kali Das Chaudhuri Draupadi 
iUNDARI DASEE. 22 C. W. N. 10* : 

481. C. 893 : 27 C. L. J. 403. 

8. 19 —Effect of acknowledgment— Minor 


—Effect 
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LIMITATION ACT (IX OF 1908), S. 19— Effect of 
Bcknowledgmeat. 

if a balance be struck or an acknowledgment 
made wuhia s. 19 of tbe Limitation Act in favour 
of a u inor, the period of limitation is to be com- 
puted from the date when the plff. becomes a 
maj >r 13 Mad. 135 and 45 I. C. 694, Ref. {Broad- 
J A Ramji Lal v. Many a. 62 I C. 116 : 

37 P. L B. 1919. 

8 - 1 Q—Efftct of acknowledgment — Judg- 
ment debt. 

A valid acknowledgment of a judgment debt 
in a written petition by judgment-dvbtor to the 
executing court gives a fresh starting point under 
S. 19 i.f me Act. (Rattigan, J) Ram Das v. 
Kanshi Ram. 80 P. W. R. 19i2 : i4 I. C. 336 : 

165 P. L. B. 1912. 

S. 19 '—Effect of acknowledgment - Ack- 
nowledgment of mortgage in a plaint . if an 
acknowledgment of liability in respect of mort- 
gagor's right to redeem . 

A statement in \ plaint admitting a mortgage 
in plrf.’s favour amounts to an acknowledgment 
of h’S lub'Jity in respect oi tne tn irtgagor s right 
to redeem the mortgage within the meaning of 
S. 19 of i he Limitation Act. \Shahdin , /. » WaRI 
Chand v . Phiraya Ram. 82 P. W B 19U 

HI. C. 377: 180 P. L. B. 1911 

s - 19 — Effect of acknowledgment— Bar- 
red right— Not revived . 

An acknowledgment docs not revive a right 
which has becume barred ai the date oi acknow- 
ledgment. [spencer ana Knshnan , JJ j Raman 
Kukup v Chappan Nair. 22 M. L. T 419: 

(1917) M. W. N. 864 : 43 I. C. 60 : 

33 M. L. J. 763. 

— ; 8. 19 —Effect of acknowledgment— Ad 

mission of a barred d'bt. 

An admission of a barred debt is not an 4 * ac- 
knowledgment oi the dcbt. M 18 1. C. 595. Foil • 19 
M 416 ; *5 M. 55 ; 10 C. W N. 959 ; 5 M. 1.' A. 
43; li M. 1. A. 468, Dist [Whitt, C. J. and Old- 
field, J.) SlTARAUA CHBTTY V. CHOTHA KRISHNA 
6WAUI Chbtti. 24 I. C. 607 


LIMITATION ACT |IX OF 1808). S. 19— Essentials 
of acknowledgment. 

acknowledgment within S. 19 of the Act. An 
acknowledgment after the expiry of the period of 
limitation cannot save the operation of the Act. 
[Bancrjcc, J.) Matsadi Lal i/. B.B. and C. I. Ry. 
Co. 42 All. 39u : 2 U. P. L B. (All.j 84 : 

58 1. C. 647 : 18 A. L. J. 377. 

8. 19 — Essentials of acknowledgment — 

Subsisting liability — Mortgage proved but date 
unknown — Onus of proving acknowledgment is 
tn time 

In a suit for redemption plaintiff set out and 
proved all the particulars of the moitgage except- 
ing the date for which he mainly relied on an 
acknowledgment, enumerating the inorigage in 
detail, and mention. ng that it was redeemable 
upon payment* I here was no evidence either 
way a> to wheiher this acknowledgment was 
wuhin 60 years ol the mortgage. Held, per Pig- 
goit and ItWs/i, JJ. that no miercnce could be 
diawo that the mortgage was at that date subsist- 
ing as a mortgage and was not barred by limi- 
tation ; belore the plaintiff could succeed upon 
an acknowledgment at all. he had to establish 
that it was made before the expiration of the 
period ot limitation. (Per Banerji % J.) where a 
mortgagee has acknowledged a mortgage, that 
acknowledgment is pnma facie evidence until 
rebutted, that it was a mortgage which subsisted 
at the time when ihe acknowledgment was made 
and was not a mortgage which bad become ex- 

M? 0 , 1 L by , 'A l b f of t,me - Piggolt and 

Walsh } JJ ) Anup Singh v Fateh Chand 

42 All. 675 : 2 U. P. L B. (All.) 187 and 258 • 

56 I C. 986 : 18 A. L. J. 789 (F. B.l. 


8. 19 — Essentials of acknowledgment — 
Statement in Settlement He port . 

A statement of the existence of a mortgage con- 
tained in ^settlement Report thirty years old and 
purporting to have been signed by the mortgagor 
and coming from proper custody is not an ac- 
knowledgment within S. 19. [Rtthard*,C.J. and 
Saner fce t J.) Gokul Singh v. Sahbb Singh. 

38 i. C. 162 : 16 A. L. J. 121. 


———8.19 -Effect of acknowledgment- Bar- 
red debt. 

Au acknowledgment under S. 19 of the Limi- 
tation Act save. Jnmiation if it is made before the 

«,If dtb k Wh !, cb A s aUa > s the basts ol the 
suit, 13 time barred. (Jwala Prasad, J., Suraj 

I’rasad Pandy v. W. W. Burkb. 

6 P. L. J, 371 : 1 P. L. T. 190 : 66 I. C. 879 • 

a o. P. L B. (P.) 105,' 


cau" 4 

, ■ Ji * P a y ,D ent is made by way of an acknow- 

ledgmetit on loot of general debt a new cause of 

-aetton spimgs from it and limitation begins 10 

C H A^n eS ^ [MuU,Ck and Hinson, JJ. BalUb 
Chand v. Nathunisinq. 38 I c. 86 : 2 p, l, j JJ 

Eueatials of acknowledgment. 


„ S. 19 — Essentials of acknowledgment 

Repudiation. 

An express repudiation, by a letter, of the 
plaintitl s claim coupled with a dental of existing 

an acknowledgment of liability 
under i>. 19 of the Act. [R.chards, C.J. ana Lyle, 
J.) Badri Das v. Mandhar Das. * 

20 I. C. 10 : 11 A. L. J. 601. 


?■ ^-Essentials of acknowledgment— 

Unsigned entries in accounts . 

Entries asto pajment of rent in an account 
book not signed by deft, or bis authored agent 
V* n °t acknowledgment. [Griff, n and Chamier. 
JJ.) JUQOi Lal 0 . Sri Ram. 

34 All. 464 : 16 I. C. 148 : 10 A. L. J. 1, 


■8 1 


UtUr of 

A letter of information of the tram 
•and ita disposal awaiting 


r ~“ T ~ 8 * 19— Essentials of acknowledgment — 
Signature — Valid signature . 

director »L" Uen by a lhird P* rs0n “nder the 
directions cf the person whose signature is in 

and aBd ia i h ‘- presence * is Proper signaturi 

s nMhi 8 ?“ a -. S ^ nalu,e lor the Purposes of 
s. 19 of the Limitation Act. iTudball JA Mama * 

RAJ SlhQH V. SHANCBR Lal, \ “ ££ > 
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LIMITATION ACT (IX OF 1908), S. 19-Eaientials 
of acknowledgment. 

S 19 — Essentials of acknowledgment — 

Acknowledgment after limitation — Effect. 

Quaere — Whether an acknowledgment after 
the period of limitation is sufficient to form the 
basis of a fresh action on the ground that it im- 
plies a promise to pay (Macleod. C J. and 
Shah % J.) NaRayan Lavmax v. Chapsi. 

23 Bom. L. R. 1186 : 1922 B. 168. 

S. 19— Essentials of acknowledgment— 

Mortgagee signing register of sanads. 

An acknowledgment w thin S. 19 of the Act 
must distinctly refer to the 1 ability in dispute 
It mas be express or n ay be lelt to impi cation 
which however inu«t be a neces>ary in rlication. 
It need n t be addressed to the creditor. The 
signing by a mortgagee of an entrv in the regi-tcr 
of sanads granted to him as mortgagee and recit- 
ing the mortgage amounts to an acknowledgment 
within S. 19 of the Act. ( Mocleod , C.J. and 
Fawcett , J.) Pranjiwandas Purushottamdas v. 
Bai Maxi. 45 Bom. 934 : 61 I. C. 406 : 

22 Bom. L. R. 294. 

S. 19— Essentials of acknowledgment — 

Execution— Application lor order for foreclosure 
— Limitation— Application for certifying pay- 
ments. 

VVnere in an application bv the mortgagor for 
certifying payments made by instalment', the 
decree ordering payment for redemption is 
mentioned as an outstanding decree, it amounts 
to an acknowledgment within S. 19 of the Limi- 
tation Act l Heaton and Shah , JJ.) BacHaraj 
Nyahalchaxd Marwadi v . Babaji Tukaram 
Avati. 38 Bom. 47 : 21 1. C. 407 : 

16 Bom. L. R. 930. 

B. 19— Essentials of acknowledgment — 

Statement of liability. 

A statement setting out the admission ot liabi- 
lity in general terms, amounts to an acknowledg- 
ment (Scot t % C.J. and Batchelor, J.) Ebrahim 
v. CHUNN1LAL. 35 Bom. 302 : 10 I. C. 68a : 

13 Bom. L. R. 264. 

S 19— Essentials of acknowledgment — 

New consideration or actual promise to pay not 
required 

An acknowledgment does not require new 
consideration nor ao actual promise t> pay. 
(Newbould and Rankin, JJ.) IBRAHIM MULLICK 
v. Lalit Mohan Roy. 60 Cal 974 : 

28 C. W. N. 322 : 1924 Cal. 388. 

S. 19 — Essentials of acknowledgment— 

Barred debt— Promise to pay— Contra. t Act , S. 25. 

An acknowledgment of a debt to be effective 
for the purpose o saving limitation must be 
made before the enforcement of it by suit is 
barred An acknowledgment oi a barred debt is 
of no aval to save limitation % (Suhrawardy and 
Cuming, JJ.\ PAMCHANAN PoddaR v . Khitish 
Chandra. 97 I. C. 298. 

8. 19— Essentials of— Acknowledgment. 


LIMITATION ACT (IX OF 1908), 8. 19— Essential* 
of acknowledgment. 

separate accounts rupees 1,751” would amount to 
such an acknowledgment. ( Mookcrjtc and Buck- 
land, JJ.) Prasanna Niranjax. 

64 I. C. 988 (2) : 33 C L. J. 433. 

S. 19— Essentials of acknowledgment — 

Future piomise — "Will sign after looting into 
accounts ” 

A letter merely saying that the writer after 
looking into the account will sign it is not an 
acknowledgment of liability ; even assuming 
ihat it were, it is not an acknowledgment ot liabi- 
lity to pay the sum due on the accounts lor tbe 
year. (36 Cal 1U47 P. C. Dist.i ( Coxe and Imam, 
JJ.) Bhaiko Prasad v. Gajadhar Prasad 

23 I. C. 687 : 19 C. W. N. 170. 

S. 19— Essentials of acknowledgment— 

Admission of It gal consequences of right unneces- 
sary. 

An admission of a right necessarily implies the 
admission oi the legal consequences of that right, 
so that when a person admits that a certain pro- 
perty of which he is in possession is the property 
of another, he admits his liability to restore it to 
him by implication (Carnduff and Richardson 
H.) Guru Charan Saha v. Surrendra Krishna 
Roy. 22 I C. 6-0 : 19 C. W. N 263. 

Ss. 19 and 20 —Essentials of acknowledg- 
ment— Joint mortgagors. 

Uoder the Lun Acts of 1871 and 1877 an ac- 
know ledgment of the right of redemption must be 
made b> all the mortgagees aod if net so made, it 
aid oot save limitation even against the snares of 
those who signed it, if the mortgage was indivisi- 
ble. (Martmcau, J.) Nadar Shah v. Ishar Das. 

67 I. C. 463. 

S. 19— Essentials of acknowledgment— 

Deposition — Not signed by the deft, or his agent. 

A deposition made by the delt. in another case 
which was not signed by him or his duly autho- 
rised agent does not constitute a valid acknowledg- 
ment. 122 and 145 P. K 1889 and 16 P. K. 1891 
Dist. ; 184 P. W. R 1911 foil. (Shah Dm, C. J J 
Kupur Chandp . Narinjan Lal. 46 I C 99: 

34 P. R. 1918. 

S. 19 —Essentials of acknowledgment— 

Recital op past events — Whether acknowledg- 
ment. 

Recitals of past events cannot be construed as 
acknowledgment of existing liability. Such a rccl- 
lal coupled with a statement that it was already 
discharged, is no acknowledgment. 31 3 C. 1017 
IP. C.l D«st. ; 20 M. 239 : 25 M. L. J. 259 ; 18 A. 
384 foil. (Rattigan and Shadi Lal, JJ.) Kali* v. 
MAHRU Lal. 41 P. R. 1916 : 32 I. C 497 : 

33 P. W. R 1916. 

8. 19— Essentials of acknowledgment— 

Promise to pay — Suit if lies. 

A suit based on an acknowledgment which con- 
tains no promise ta pay is not maintainable. [Shah 
Din and Agnew, JJ.) Mukakd Lal v. AbdU Majit 
180 P. W. R. 1913: 20 I. C. 501: 292 P. L. B. 1913. 

8. 19 — Essentials of acknowledgment 

Condition of acknowledgment. 

The cash-keeper of a lund wrote to the manager 
If you write to me in detail as to how 


Whether a particular endorsement constitutes 
an acknowledgment within the meaning of S. 19 
ol the Act depends upon its terms. The endorse- 
ment by the mortgagor on a mortgage bond to 
the effect 44 paid on account of principal as per thus : 
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LIMITATION ACT (IX OF 1909). S. 19— Essentials 
of acknowledgment. 

much is payable by me to the said Nidhi obtain- 
ing ttie orders of the higher authorities and com- 
municate to ir.e a copy .,1 the order together vvitn 
the aiuiesaid account, I am willing to pay accor- 
dingly.'’ Held, thai this was not a conditional 
acknowledgment ol liability by the cash-keeper 
but was sulticient to keep the liability alive as 
against him. [Abdur Rahim and Odgers, U.C J .) 
Fkkumal Goundan v. The jananukoola Uana- 
sejha Sanka NioHi.Lru. 5 8 i.C, 448:10 L.W. 586. 


■ 8 19— Essenlials of acknowledgment— 

Legal consequences need not be acknow,e<iged. 

An acknowledgment by a judgmem-dehtor ol 
the amount due hy him under a mortgage decree 
falls under b. 19 of the Limitation Act and saves 
lnuiiau, o tor a hual decree lor sale, lithe ngnt 
itself is acknowledged, the right to take legal 
steps lor enloicing tue right need not be acknow- 
ledged. I Spencer and Krtshnan, JJ j SabbaLaK 
SH1MA11 AMJIAL V. Kama LINGA CHKTTY 

42 Mad. 62 : (1918) M.W.N. 792 : 48 I.C 206 : 

8 L. W. 526 : 24 M.L.X. 486 : 35 M.L.j. 652. 

~ 19 -Essentials of acknowledgment — 

Conditional acknowledgment. 

A icquest to leave partnership accounts to ar- 
bitration and to accept us award is only a condi- 
tional acknowledgment ol liability. It will not 
save me period ol limitation under b. 20 it iho 
arb.lratiou tails and consequently there is no 
award. (Seshagtn Aiyar ana Napier, jJ.) NaKa- 
VANAiWAMl AlUDAU V. GaNGADHARA .MUDALl 

48 l. C. 89 : 87 M.L.J. 353. 


V, . , S " 19 “ Essentials of acknowledgment— 
Arbt Ira lion — lie/crencc. 

Admission ol ihe existence of relationship of 
creditor and debtor is necessary tor an acknow- 
ledgmenl under S 19. A releience to arbitration 
is not such i elation ship. A prom, sc to pay on 
wnduion is a conditional acknowledgment 
whicn operates only on lulnlment ol the condi- 
Uon. (Kumaraswami Saslrt and Plnltibs JJ \ 

Bollahraoooa Haiumorth, , Thamm'anna 
Gopayya. 31 M.L.J. 23l : 40 Mad. 7dl : 

4 L. W. 48 : 36 I.C 676 : 20 M. L. I. 129. 


- 8s> i 9 a “ d 20 -Essenlials of acknowledge 

7X«'nl ‘ mfU 

Payments in discharge of a debt k 

unstamped and therein, 1 mad* Sb.e^tJ JS 

SSJSi-EK ° r r acltnowle ‘lgments P of the ori- 

[CauUs-r Jur 1,1 acc ° Ullt ‘he pronote. 

Chokkalinoam Chettv 

84 I. C. 417. 

Pronto ILiZnelduf aCk ^ d ^~ 

* P ar,ic °lar 

lUy and as 8 uVh iT s ave , C m °^ edg ”“‘ ol habi- 

{Seshagiri Aiyar and bar ° f litnita ”on. 

«*^wa„, fsssr&SE”'* 

29 I. 0. 36. 

^^Zac^T'"” °' «*'”»'**»*» 1 - 


LIMITATION ACT (IX OF 1908), S. 19— Essentials 

of acknowledgment. 

Acceptance of an award directing the parties to 
share equ .lly the outstandings aDd amounts 
found payable in the accounts ot the partnership 
is not an acknowledgment of liability under S. 19 
of the Limitation Act. ( Sadasiva Aiyar and 
fya bjl, JJ. I bUBRAMAMA KlLLAl V. SaNKARAUN- 
GAU CHEntAR. 28 I. O. 864. 

S. 19— Essentials of acknowledgment— 

Mortgage. 

Keiereocc to the morigage and its transfer as 
the title under which a patty holds is sufficient 
acknowledgment of the right to redeem wnhin 
b. 19 ol the Limitation Act. The legal consequen- 
ces need not be acknowledged (bpen.er, Tyabji 
and Sadasna Aiyar, JJ.) Kallianiamua v. 
Narayana Nambur. 17 M. L I 170 • 

28 I. C. 69 : (l9laj M. W.N. 105 : 28 M. L. j. 266.’ 

“• 19— Essentials of acknowledgment — 

Promise to pay— Plea ol discharge. 

Under S. 19 all that is neccssaiy is an acknow- 
ledgment ol liability and a promise to pay i s no t 
necessary. Neither a plea of accord and satis- 
faction nor a plea of denial and m the alternative 
that debt if aue is set off against money due 
is an acknowledgment, (to lute, C. J. and 
Oldfield, J.) Shaik Mehra Sahib & Co v. Nainak 
Lubbay. 26 M. L. J. 269 : (1913) M.W.N. 682 : 

21 1. C. 30. 

— — S. 19 — Essentials of acknowledgment — 
Letter. 

A letter admitting dues on settlement of ac- 
counts is an acknowledgment. (Abdur Rahim and 
Phillips, JJ.) Narayanan Chbtty i>. Chidam- 
BARAU CHETTY. ,2 I. C . 410. 


— S. 19— Essenfia/s of acknowledgment — 

Reply asking for detailed bill. 

A reply by a customer to a tradesman to his bill 
with the words "accounts rendeied," that detailed 
accounts be sent, does not amount to an acknow- 
ledgment. A debtor's letter in reply to a creditor’s 
letter ol demanding a definite sum ol money 
asking for a copy ol accounts or their inspection 
does not amount to an acknowledgment. (Ayfin* 
and Spencer, JJ.) Andiappa Chktty v. Dbvara- 
10 eu Naidu. 36 Mad. 68 lo M. L. T. 251 • 
(1911) 2 M. W. N. 925 : 12 I. C. 378 : 

21 M. L. J. 1024. 


S 19 —Essenlials of acknowledgment 
Ural agreement to pay does not extend tune. 
Where there was a sanda and a date fixed for 
delivery and defendant failed to deliver'aod there- 
aiter he said he would pay damages at Rs. 8 per 
khandt. Held, the a mere fact that at a later ditto 
he said, he would pay the damages cannot extend 
the time where the cause of action already accru- 
ed. ( Pndeaux , A.J.c .) Kauai Narayana v. Bani- 
RAU - 1923 Nag. 838. 


’ S adn,issiblc *° Prove the identi- 

wHrbanS ’ p I r T rty or ri « ht »> respect of 
ShS a “ a ?. knowl edgment is made, or the name 

rlBhl o, property, 0 , the Sec" ,n Sd£J5l JS 
ment. and these need not appear on the face 
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LIMITATION ACT (IX OF 1908). S. 19-Es8entiale 
of acknowledgment. 

the writing, but the writing itself must import an 
acknowledgment of an existing liability. Such lia- 
bility cannot be read into it by prool aliunde or 
by subsequent admissions ol the acknowledgor. li 
the writmg docs not contain any acknowledg- 
ment ol personal liability or of a debt this cannot 
be imported into it by reterriogto statements ol 
the panics or toother writings. The writing 
sought to be used as an acknowledgment should 
in itself import that the person making the ac- 
knowledgment is under an existing liability. 26 
Mad. 34; 31 Cal 195, ref. Toe signature need not 
appear at any particular part of the writing and 
the person authorised to give an acknowledgment 
mav sign his own name or that of his principal 
1 All. 683; 10 Bo n. 1; 6 Cal. 340 ref ( Dhobley , 
A. J. C.) Onkaklal v. Raj Mahomed. 

65 I C. 279: 17 N. L. R. 209. 


5. 19 — Essential % of acknowledgment— 

Agency — In crencc. 

An acknowledgment need not specify every le- 
gal consequence of the thing acknowledged. From 
an acknowledgment of a debt foil >w the legal 
incidems, which flow from the existence of a 
liabilit' . In fact an admission by a raoitgagor oi 
his liability under ihe mortgage carries with it 
an adumsion of all the remedies to which the 
mortgagee is entitled under it. 25 C. 844; 6 O. L 
J. 248. Ref. If the manager of a joint Hindu 
family makes an acknowledgment in a statement 
made before a Court and the circumstances indi- 
cate that he was making the slatemeot on behalf 
of the other members of the family, the Utter 
would be liable on the strength of that acknow 
edgment [Kanhatya Lai , J, C.) Ram Autar r. 
Beni Singh. 25 0. C. 89 : 1922 Oudh 136. 


3. 19 —Essentials of acknowltdgmenl — 

Right or liability . 

It is a sufficient acknowledgment, if it is of a 
liability, whether pecuniary or in relation to 
other obligation, and is in rc6pect of the property 
or right which is the subject-matier of the suit 
or application. The acknowledgment need n«.t 
necessarily be in respect of the particular relief 
prayed for in a suit or application. The word 
‘ exact" in Exol. (1) to S. 19 is intended to qualify 
the specification of the nature of the properly ol 
rights rather than of the properties or right 
itself. (Wa*ir Hassan % A. J. C.) Jogeshwar Singh 
t/. BiR Ram. 23 0. C. 176: 7 0. L. J. 451: 

( C. 189: 2 U. P. L. R. (J. C.) 162. 


S. 19 —Essentials of acknowledgment— 

Document undated and unsigned. 

A document undated and unsigned by the mort- 
gagee or his duly authorised agent cannot save 
limitation under S. 19 of the Act. in a suit for 
redemption of the mortgage. ( I’iggotl . /• C.and 
Lindsay . A. J. C.) Gajraj Singh v. Muhammad 
Bakar Ali Khan. 20 I. C. 62. 


8. 19 — Essentials of acknowledgment 

—Existing liability. 

There must be a distinct acknowledgment of 
an existing liability or jural relation. 2 B. H. C. 
R. 330; 8 B. 99; 6 M. 182 ; 9 C. 616, ref. ( Hart - 
noth J.) A. P. S. V. FIRM t/. Shrfe Safatulla^ 

16 I. C. 363 : 5 Bar. L. T. 81. 


LIMITATION ACT (IX OF 1908). 8. 19— Execution 
proceedings. 

3- 13 and Arts. 30 and 31 — Essentials of 
acknowledgment — Suit for damages — ALsdcli- 
very of goods — Letter repudiating liability. 

In an action for damages for non-dehvery of 
goods by a Railway Co., plff. relied on a letter 
by the Railway C >.. stating that the delivery of 
the g ods under an indemnity bond «as perfectly 
correct and that his claim was against the person 
tj whom the goods had been delivered and not the 
Railway. Held , that the letter relied ui on by the. 
plfl. from the Railway contained no acknowledg- 
ment oi liability under S. 19 of the Limdanon 
Act. but, on ihe contrary, amounted to a de. ial of 
liability. (bawcctl.A J. C ) Firm of L n D M OMAL 
Purtomalz;. The Secretary op State for. 
India. 61 I, C. 570: 13 6. L. B. 1. 


Execution proceedings. 

S. 19 — Execution proceedings— Uncerti* 

fed payment — Elfect. 

An uncertified payment is no step-in-aid to 
save limitation. 24 C. L. J. 462. Ret. But in ihe 
execution application itself the decree holder 
mav apply to certify the pa\ment and then i t 
would save limitation. ( Woodroffc and ■iewt'ould. 
JJ.) Esuff Zeman Sarkar V. Sanchayya I.al 
Mahta. 20 0. W N. 272 : 

34 I. C 606: 23 Cr. L. J. 390 : 43 Cal. 207. 


S. 19— Execution of decree — Application 

by decree-holder not reciting terms of adjustment 
— Limitation. 

Ao execution application by a decree-holder 
without recitiog the terms of an alleged adjust- 
ment d »es not embody an acknowledgment of 
the judgment-debtor’s right to have ihe adjust- 
ment recorded as certified and hence the appli- 
cation was barred by limitation under S. 19, Li- 
mitation Act. [Mookerjce and Bcachcroft , JJ.\ 
Jogendra Nath Sarkar v. Probhat Nath 
Chattekjee. 21 I C. 926 : 19 C. L. J. 126. 


S. 19— Execution of decree— A pfhea- 

f ion for execution of a small amount— Subsequent 
application for execution for a larger additional 
amount. 

Where an application for execution for a 
^mailer sum was presented and the judgmen- 
debtors acknowledged that sum and then another 
was put in for a larger sum left out of the 1st 
application, it was held , that the acknowledgment 
of the smaller sum cannot save limitation as re- 
gards the larger sum. i Caspersz and Chatterjcc , 
//.) Chandrakumar v. Ramdin. 

is r. T. J. 251: 13 I C 702: 16 C. W. N. 493. 


S. 19— Execution of decree— Acknow - 

Ifnde/s. 19 of the Limiiation Act of 1877 ac- 
nowledgment of decree debts had not the effect 
litiati. g a new period for limitation. A ngnt 
arred under the old Act cannot.be revived by a 
ew Act without express words. 5 M. 171 (l 4 - ».J 
oil. (Sadasiva Aiyar and Napier \ JJ.) 1A 

. KOPPARAU RAOAPPA. ^ ^ 

8 19 —Execution proceedings— Acknow 


acknowledgment „f right in er.cntion 
roceedings is only to give 3 years from that dat» 
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LIMITATION ACT (IX OF 1908), S. 19— Form of 
acknowledgment. 

and not anoiher 12 years therefrom. The words 
“fresh period of limitation ” in S. 19 do not reler 
to term of 12 years prescribed by S. 48. C. P. C. 
[Chamier, C. J. and Jwala Prasad, J.) Krishna 
Dayal Gjr v. Sakisa Bibi. 20 C. W. N. 962: 

2 P. L. W. 370: 84 I. C. 27: 

1 P. L. J. 214: 

Form of acknowledgment. 

6. 19 and Art. 148 — Form of acknowledg- 
ment- Receipt in Collector' s books. 

In 1793 a desen moiteaged with possession 
certain Uesaigui dastur. In 1831 the Government 
resolved on payiog a money all nvance to the 
desai from the treasury instead ot allowing him 
to collect from raiyats. In 1843 the persons in 
whom ihe mortgage rights were ve-ied received 
the payments from the Government. The pay- 
ment was entered in the Collector's books, the 
recipients being described as the mortgagees ol 
the desai. To confirm this entry the mortgagees 
Signed a receipt as mortgagees. Held, that the 
receipt amounted to an acknowledgment and a 
suit lor redemption in 1901 was within time 
[Lord Moulton). Hiralal v. NaRSILal. 

37 Bom. 326: 40 I. A. 68 : 17 C. W. N. 673 
13 M.L.T. 415: (1918) M.W N. 428: 11 A.L.J. 432 
17 C. L. J. 474 : 16 Bom. L. B. 483 
18 1. C. 909 : 25 M. L. J. 10 1 (P. c.). 

[Affirming 2 I. C. 469 : 11 Bom. L. B. 318 ] 


8 - 19 —Form of acknowledgment— Proof 

— Statement in prior case. 

The mere fact that in some other case the de- 
fendant merely admitted the execution of tne do- 
cument is not an acknowledgment of liability 
within the meaning, oi section 19 ol ihe Ltm. 
Act where no evidence was taken and theie was 
nothing but the endorsement in proof of admis- 
sion. [Ryves, J.) Lallu Mal v. Pandit Reoti 
Ram. 45 A. 679: L. B. 4 A. 316: 21 A. L. J 669 

9 0. & A. L. B. 674 : 1924 A. 70. 


— — 8 19 Form of acknowledgment— Da- 

khalnama. 

The acknowledgment contained in the dakhal- 
natrta executed by dclt.’s predecessor is mere 
description of the property purchased and not an 
acknowledgment of liability within the meaning 

° %\}? J P,ggoU and Lindsay, JJ.> Khiali Ram 
V, Taik Ram. 38 £11. g4 0; 36 j c . 

14 A. L. J. 834. 


_ . ®- 19 ~ F ? rm achn ov>ledgmtnt— State- 

ment made and stgned before a Judge. 

A»^A C iw 0Wled , Rn i 8nl , in a “Wement made and 
in g s in b ,i ^ C o« ,udge in a su,t is sufficient with- 
f/ 1 , 9 ,,: 1 ! C '80l (P.C.) Ref. to; 33 C 1047 (PC) 

MATHtfRA^DAl 1 ' C ' L an *t yU ' J ) MBOH Ra J » 

MATHURA DAS. 86 AU. 437 : 20 I. 0. 27 : 

HA. 7,. j. 638. 


mortgage-A^kZ 0 ^^ a * H0U,le dgment-Sub- 
nZl moffgafc Ud * ment ° ~ EffeCl on ”***- 

An acknowledgment to whomsoever made i s a 
valid I acknow edgment only if it po im8 ff "? h * ” a 
sonable certainty to the liability in dispute The 
Acknowledgment need not be express it k 
to tapHCio,,. Bu. i> »w'K“ e ^? y y £ 


LIMITATION A r T (IX OF 1908), S. 19— Form of 
acknowledgment. * * r ; 

plication from the words used that the person 
acknowledging was referring to and admiring 
the liability in dispute and not any dispute. An 
acknowledgment of a sub-mortgage by the sub- 
mottgagec in a re nt note execuu d by h ; m does 
not involve an acknowledgment of the or gioal 
mortgage or of a liabiliry to be redeemed by the 
original mortgagor. 11 B< m. L. R 318. Ref. [Ma- 
cUod t C. J . and Covajee, J .) Bhagwan Ganpati 
M*nkeshwah v. Madhav Shankar 

24 Bom. L B. 718 : 
iS B. 1000 : 1922 Bom. 366. 

S. 19 and Art. 64 — Form af acknow - 
U dgnicni— Ruzakhata — Implied promist — Suit to 
recover — Limitation . 

An acknowledgment of liability signed by a 
debtor on the khuta of his creditor betore the 
limitation period has expired implies a promise 
io pay and a >uit can be based thereon. (Macleod. 
C. 7. and Shah. J i Chunilal Ratan^hand i/. 
Laxman Govind Dubb. 63 I. C. 923 ; 

23 Bom. L. B. 606. 

— 8 - M— Form of acknowledgment— Letter 
of offer by Collector— Bombay Court o) Wards Act 
(1905), 5. 16. 

The proviso to c . 16 of the Bombay Court of 
Wards Act does noi prevent the claimant lrom 
using the letter of offer by the Collector as ac- 
knowledgment to start a fresh period oi limitation 
under S 19. Limiia‘io» Act, though the ofler made 
by a Collector cannot be proved in a suit b> the 
claimant it he dots not accept the offer t Afacteod 
C. •, and Heaton, J.) Shivaji Rao MaRayaN Rao 
v. Hari Nakayan TAGOkE. 22 Bom. L B. 943 : 

68 I. C. 319 : 44 B. bTL 


—-8. 19 — Form of acknowledgment— Mort- 
gage debt referred to tn subsequent pro-note for 
another debt as an extra or additional aebt. 

Reference in a promissory note ol a debt due 
under a mortgage executed some years previously 
f s an cxlr * or additional debt amounts to an ac- 
knowledgment c f that debt under S. 19 ol the 

H^| U WmV CL a,ui JJ-l DlNKAR 

Haki Kulkarni v. Chaganlal Narsidas. 

38 Bom. 177 : 23 I. C. 353 : 16 Bom. L. R. 20 


S. lj )— Form ol acknowledgment— / nclu- 
.ion in schedule filed by insolvent. 

ik S ' \ t‘^ nuc . h wider ancl more comprcheDSive 
man (he English Law, and includes every c*so 
in which the debtor has acknowledged and sign- 
ed in writing even though the acknowledgment 
may not have been to the creditor or may have 
been accompanied by a reiusal to pay. The 
inclusion by an insolvent debtor of a debt in his 

tertem'i e t Wt lo hi8signed byhimis an a^know- 

I *fv L l .v 1 ‘ , T an, P 1 SHRI Gopal Chiranji 
Lal v. Dhana Lal Ghasiram. 

35 Bom. 383 : 9 I. C. 844 : 18 Bom. L. B. 123. 
tract Acf ° f acb , n °* l ' d gmcnt-Con- 

. T he document executed by the defendant was 
in the following terms:-** Account of money “ 
tho name of Pmaulla Mijl and Umer Ali Mil „r 
Na»» P n, Uokam 1? 

Brought forward from tho account of Panaulla 
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Wiji at page 24 of this book Rs 3,535, Interest at 
the ra^e of one rupee per cent, per mensem stipu- 
lated time tor paymeotthe month ot Bhadra of 
the year 1318 B S". Then followed the signatures 
of the executants On one anna sta np. Held , 
that it sets out a promise made in writ- 
ing and signed b/ the persons to be charged 
there vith t) pay wholly the debts specified there- 
in, and not an ackn iwledg nent within the mea- 
ning of S 19 Held, further, that the dxmoent 
is an agreement or a memoranda u of agreement 
wi*hin the meaning of Art. 5. Cl. [c] of ach I of 
the S amp Act. ( Mooncricc and Rankin, JJ ) 
PRAS4NNA Kumar Palv. Panaulla Miji. 

1923 Cal. 659. 

3 19 —Form of acknowledgment— Arbi- 
tration— Reference. 

Where the parties to an abihalnama acknow- 
ledged taat accounts remained unadjusted which 
the arbitrators were to adjust and each party 
agreed that he would pay such a nounts as might 
be found due from him or. adjustment of accounts. 
Held, that this was sufficient acknowledgment. It 
is not necessary that the acknowledgment should 
be add e sid to anv particular persons and it is 
a sufficient acknowledgment e^en if it bs ac- 
companied by a refusal to pay. ( V. R. Chat'erjce 
and Hanlon, JJ.) Janardan Shaha Poddar v. 
RadHa BULLAB. 53 I. C. 898 ; 23 C. W. N. 921, 

8. 19— Form of acknowledgment— Ha t- 

chit la— If effeotive acknowledgment 

A hitcbitta is an ack •owledgmcot within S. 19 
of the Limitation Act. 33 CaI. I0t7. F M. [Fletcher 
and Wahndcy, J J ) Mahendranath Chatterjeb 
v, Lali Mohan Datta. 53 I. C. 854 : 

46 Cal. 746. 

3. 19— Form of acknowledgment — Hundt 

an i Cheque —Payment by — Dishonour. 

A payment by a cheque and Hundt which was 
dish jnoured on presematioo do not constitute an 
acknowledgment within S. 19 of the Limitation 
Act. {MoJHcrjce and Bcaehcro/t , JJ ) PADMA 
Lochan Pattar v. Girish Chandra Kil. 

46 Cal. 168 : 43 I. C. 241 : 27 C. L. J. 392. 

S. 19— Form of acknowledgment — Pro- 
missory note for pre-existing d-bt— Acknowledg- 
ment. 

When a Court of Wards which has power to 
give an acknowledgment of an existing debt aut- 
horises a promissory note to be executed, the note 
could in any e ent be used as acknowledgment 
of the pre-existing debt. [Fletcher and Richard- 
son , //.) Rashbehaky Lal Mandar V. Anand 
RAM. 34 1. C. 203 : 43 Cal. 211. 

I f 

8. 19— Form of acknowledgment— Insol- 
vency petition— Statement by one of the judg- 
ment-debtors. 

If one of several judgment-debtors in a joint 
decree acknowledges in a petition of insolvency 
the existence of the several pecuniary claims 
against him the decree-holder gets a fresh start- 
ing point against that particular judgment- 
dcbior io the extent ol the amount stated in the 
petition of insolvency 10 C. W. N. 551. not Foil. 
(Coxe and Imam, JJ.) Nandlal Marwari v. 
Rampal Singh. 14 I. C. 1. 


8. 19 — Form of acknowledgment— Suit 

for possession of mortgaged land— Acknowledg- 
ment in bonds. 

Where Lability to pay interest in subsequent 
bonds on a previous mortgage has been admitted 
it means an acknowledg nent of liability. 
25 Cal. 844 : 54 I. C. 935, Foil. ( Leslie Jones and 
Dundas , JJ.) Anant Ram v. Inayat Ali Khan. 

2 Lah. L. J. 549. 

S. 19— Form of acknowledgment— Suit 

for possession of land mortgaged— Acknowledg- 
ment contained in bonds— Part of consideration 
entered being interest due on mortgage. 

Plrfs. sued for possession on certain land which 
had been mortgaged to them and claimed an ex - 
tended period by reason of the existence of cer- 
tain acknowledgments by the mortgagor. This 
extension wasclaimed on the basis ol acknowledg- 
ments contained, in bonds, dated 1899 and 1903 
executed by the mortgagor in the plaintiff's favour. 
Io these bonds pare of the consideration was en- 
tered as being the interest due to the 
plaintiffs on the mortgage in the suit. 
Held, that the adnissi>n of liability to pay in- 
teren under the mortgage in the bonds of 1899 
and 1900 amounts to an acknowledgment of lia- 
bility under the mortgage including liability to 
give po^s-ssi in to the mortgagee. 25 Cal. 344 ; 54 
I.C. 985, Foil. ( Leslie Jones and Dundas, JJ.) 
Anand Ham v. Inayat Ali Khan. 68 I. C. 185 : 

2 Lah. L. J. 649. 


— S. 19— Form of acknow edgmenl— Effect 

of ‘ Ruqqa .' 

A ‘I'uqqa* which is an admission of indebted- 
ness is not an express or implied agreement to 
pay upon which to base a suit ( Johnston and Lc 
Rosstgnol , JJ. ) Ram Adin v. Munshi Ram. 

76 P. B 1915 : 31 l. C. 209 : 164 P. W. B. 1915. 


S. 19 and Art 148— Form of acknowledg - 

cnl — Entry tn a Settlement Record of mortga - 
tr 9 s right to redeem. 

An entry in a Settlement Record of the mort- 
igor’s right to redeem tne land on payment of 
e mortgage money and not signed by the mort- 
igee or anybody on his behalf is not an ac- 
luwledgment.’ 116 P. R. 1891 ; 75 P. L. R. 19o5 
. B.) F >11. [Kensington, C. J.) Wazir Singh v. 
anda SINGH. 77 F. W B 1914 : 

24 I. C. 898 : 178 P. L. B. 1914. 

8. 19— Form of acknowledgment— Appli- 


iott 

\a application signed by the widow ot the de- 
ised mortgagor distinctly admitting the mort- 
ge constitutes an acknowledgment under S.19. 

ad.C.J.) Gaoeh v. Rajha. 

191 P. W. B. 1911 : 75 P. B 1911 : 






B. 19 —Form of acknowledgment— Depo- 

deposition containing an admission may 
>uut to an acknowledgment tor the P ur P ose 
i 19, if it is signed by the deponent. (Ral- 
in. /.) ATTAH Ditta v. Karan Chand. 

194 P. W. R 1911 : 10 I. C. 142 . 

161 P. L. B. 1211. 
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>8. 19 — Form of acknowledgment — State - 

ment by witness in criminal proceedings — 
English and Indian Law 

Where a witness made a statement 4 *I executed 
this promissory note. The contents are correct" 
held that it amounted to an acknowledgment 
under S. 19 of the A^t. The ab ence ol an alloca- 
tion that the pro-note was discharged implies 
that the liability is still subsisting. Tnere is no 
distinction between the English and Indian law as 
to acknowledgment of liabil ty except that under 
the latter, there is no necessity to show an\ thing 
from which a promise to pav could be inferred. 
{Napier and Odgers , //.) Subbarama AiyaR v. 
VeBRABADRA PlLLAl. 

14 L. W. 148 : 70 I. C. 593 : 

(1921) M. W. N. 475 : 41 M. L. J. 217. 


Si. 19 and 20 — Form of acknowledgment 

— Signature — Vilasam of the firm written at the 
top of the letter — No signature — Natiukoitai 
Chetties . 

According to the practice of Natiukoitai Chet* 
ties who do not sign their letters at the loot but 
begin by saying that the sender is such and such 
a firm, t^e name so written is a sufficient s gna- 
turc within S. 19 of the Limitation Act. I A. o83, 
6 C. 340. Full. [Abdur Rahim and Oldfield , JJ .) 
Mutmia Chettiar v . Kuttayvan Chetty. 

6 L. W. 790 : 43 I. C. 20 : (1918) M. W. N. 42. 


8.19 — Form of acknowledgment — Sig- 
nature of endorsement of payment in pronote — 
Acknowledgment . 

Where on a promissory note, an endorsement 
written out by the plffi is sig led by the deft, it is 
sufficient acknowledgment of liability. [Sadasiva 
Aiyar and Napier , JJ.) Jaoamadha Sahu v. Kama 
SAHU. 27 l. C. 747 : 17 M. L. I. 80. 

10— Form of acknowledgment — Sig- 
nature-Usage. 

Where it is proved that Natiukoitai Chelties 
usually do not sign their name but write words 
invoking the help of the family deity, a letter so 
signed may be taken as signed by the writer for 
the purpose of S. 19 of the Limitation Act 
[Sankaran Naif and Spencer , JJ.) Chidambaram 
Chetty v. Ramaswaui Chettiar. 

26 I. 0.911:27 M. L. J. 031. 


8. 19 Form of acknowledgment— Dou 
me "f s not **cl*ding a certain and definite debt 
Where the acknowledgment is contained in j 
-document which does not prove a definite an 
certa'n debt any other debt proved -is presume 
to be the debt, under consideration. The ack 
nowledgment under S. 19 need not be in respec 
of the particular relief prayed for in the suit, no 
need the specification of the nature of the ora 
peny be exact, (I Wazir Hasan y A. A r 
Jageshor Singh v , Bts Ram. 

7 0. L. 1.451 :23 0. C. 178 
60 I. 0. 189 : 2 U. P. L. B. (J. q.j JJs 

— — T 8 . 19-Form of acknowledgment . 

s , a d, £ CTe ncc between acknowledgmen 

Acf S 6 25 Id or^rV* 0 " S ‘ l9 ‘ and Contrac 
-Act. S>. 25. Id order to create a new contract 

•required by the latter, the promise to pay must bi 
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LIMITATION ACT (IX OF 1908), S. 19— Implied 
acknowledgment. 

expressed. < Das and Ross % JJ). Ram Bahadur 
Singh v. Da mo par Pei shad Singh 

6 P. L. J. 121 : 60 I. C. 514 : 2 P L. T. 808. 

IH entity of Right. 

S. 19— Identity of right — Acknowledg- 
ment of tf ahihty in sale deed — Mortgage — Wrong 
date — Effect. 

Aa acknowledgment of liability of a mortgage 
cannot be ruled out merely because the date of 
the mortgage given is not correct. An acknow- 
ledgment need not be made to the person entitled 
to ihe prop“rty or right. (C hamicr, J.) Ha a 
Narain v. Shivo Prasad. 

18 I. C. 95 . 11 A. L. J. 88. 

S. IS— Identity of right — Acknowledg- 
ment of liability. 

An acknowledgment of liability need not be 
made 10 the person entitled to the right ; if it 
points with reasonable certainty to the liability 
in dispute or to Ihe rights out of which that liabi- 
lity arises as a legal consequence, it ; s an 4 ‘ ac- 
knowledgment" of liability within the meaning of 
S. 19 ol tne L mitatim Act. ( Carnduff and Rich- 
ardson, JJ) Guru Charan q aha p. surendra 
Krishna Roy. 22 I. C. 650 : 19 C. W. N. 263. 

8. 19— Identity of right— Prcof of debt. 

It is settled liw that the idenlity of ihe debt 
acknowledged in wriiing may be proved by parol 
evidence. (Coutls-TroUer and Srinivasa Aiyan - 
gar } J.) Chokkalingam Chetty v . Annamalai 
Chetti. 34 1. C 417. 

S 19 — Identity of tight — General 

acknowledgment — Nature of — Admission that 
accounts be taken . 

The acknowledgment of ihe liability in respec t 
of a right must be in respect of the right which is 
the subject of the suit. In a suit for a definite sum 
of money an admission that accounts must bo 
taken and settled does nrt amount to an acknow- 
ledgment. [Aytmg and Spencer , JJ.) AndiaPpa 
Chetty v. Dbvarajulu Naidu. 

36 Mad. 68 : 10 M. L. T 251 : 

(1911) 2 M. W. N. 226 : la I. C 378 : 

21 M. L. J. Iu24. 

—6. 19 Identity of right— Right claimed 

must be acknowledged . 

The acknowledgment referred to in S. 19 of tho 
Limitation Act must be an acknowledgmeut ol 
liability m respect of the right claimed, and the 
nght acknowledged must be of the same descrip- 
tion as the right which is the subject of suit. A 

recital in a salc*deed that a sum of money has 
been left with vendee to pay off a mortgage by the 
vendor does not amount to an acknowledgment 
of the rights of the mortgagee to obta n posses- 
sion of the mortgaged property. ( Lindsay y /. C.) 
Beni Madho v . bm Bal Singh. 

46 I, C. 813 : 21 0. C. 161. 

Implied acknowledgment. 

; IQ- Implied acknowledgment — Co- 

mortgagors Statement in a plaint in a suit for 
redemption by on. co-mortgagor. 

Where ia a suit for redempiion instituted bv a 
co-mortgagor, he admits in the plaint the rights 
of the other mortgagors not joined as par ties to 
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LIMITATION' ACT |IX OF 1908). S. 19-Implied 
acknowledgment. 

redeem, the statement is an acknowledgment of 
the other mortgagors' right to re-lee. n within 
S. 19 or the Lirn. Act. 36 A. 40*. F- II.; 11 A. 423 
Ref \Rwcs and Gokul Prasad, JJ ) Maqm/d Hus- 
sain v K\kim uu-uin. 64 I. C 979. 

” “ - Implied acknowledgment — 

Fubka* of proceedings — Inference 
No admiNsion amounting t » an acknowledgment 
under S. 19 of the Act. can be inferred from the 
Rubkai ol proceedings under Regulation XVII ol 
1806. (Piggott and Walsh JJ) Hakimkatv. 
Ramhit. 63 I. C . 490 : 3 U. F. L R (A.) 179. 

8 19 — Implied acknowledgment — 

Account debiting a particular sum. 

Dtit. sent a letter and a memorandum of account 
to the plff. bating that they w ere squarn g an ac- 
count .4 Rs. 1,054 by debiting aga.ost the 
plff. Rd. 1.497 due to the deft. Iroin a tlrrd t arty 
and remitting the balance t > the plrf. Held , the»e 
was an acknowledgment in res:>ec r of the whole 
sum o; Ri. 1.654. [Piggott and Gokul Prasad , 
JJ.) CURLENDER V. AbDUL HaMID. 

18 A L. J. 1 13 L : 59 I C. 941 : 

2 U. f . L R. (A.) 437 : 41 A. 260. 

S 19 — Imphcd a knowlcdgment — Co- 
mortgag r's right to redeem. 

A ^mortgagor's allegation io the plaint of a 
redemption sun that tne other co-m ntgagoi* have 
been included a> defts. as they would not join a* 
pltfs. is an “acknowledgment ' within ihe mean- 
ing ol the secti »n ol the latiei's right io redeem 
(Rafiqu' and Piggott, JJ.) BalESHwaR v. Ram 
Deo. 36 All. 403 : 24 I. C. 101 : 12 A L. J. 674. 

* S. 19. Expl. 11— lm plied acknowledg- 
ment— What is. 

Where a jidg ment-debtor in an execution pro- 
ceeding objected to his being arrested as he was 
a poor mao and asked for tne stay ot the warrant 
till his objection had been decided, thc«e is no 
acknowledgment ot debi within the meaning of 
S. 19 as an acknowledgment must be a clear 
acknowledgment a««d not a mere inference. 

( Tudball . J ) Lachman Das v. Ahmad Hasan. 

39 All. 357 : 38 I. C. 105 : 15 A. L. J 30). 

S. 19 — Implied acknowledgment— Par t 

payment — Liability implied ly acknowledg • d 
Towards a promissory note executed by him 
defendant made part pa\meots on three different 
dates. He endorsed the payments subsequently 
at the foot ol the note, added up the t. tal and 
signed underneath. Held, that tne endorsement 
was an acknowledgment sufficient to save I nuta- 
tion under S *9 ot the Lim. Act, since it record- 
ed that the deft bad paid certaio amounts towards 
the liability which stood against bis name on the 
promissory note. There was therefore an admis- 
sion ol liability to pay Ihe balance. An endorse- 
ment on a promissory note by the promisor is 
an acknowledgment of liab<l ty which starts a 
fresh period «•! limitation trum the date on which 
it is made It makes no difference that such en- 
dorsement is below an account showing what has 
already been paid on the promissory note. 

( Macleod , C. J. and Crump , /.) Ganesh v. DaTTA- 
TRAYA. 47 B. 632 : 25 Bom. L B. 144 : 

1923 B. 239. 
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limitation ACT (IX OP 1908). 8. 19-Implied 
acknowledgment. 

~ S 19 Implied acknowledgment — 
Bengal Tenancy Act , 5s. 184. 185. Sch. III. 
Art. 6. 

S. 19 applies to a decree for rent valued at 
less than Ks. 500 and an acknowledgment of lia- 
bility made by the judgment-debtor gives the 
oecree-h lder a lrc*h startir g point for counting 
the period prescribed by Art. 6. Sch. Ill of ihe 
To aoev Act. Where the judgmeni-debtor 
admitted the existence of an instalment decree 
in favour ol the deert e-holder that tbe in-talment 
for Pous remained unpaid as it bad not become 
due, htld that this was sufficient acknowledgment 
under S 19 of t^e Lim. Act. [Chatter jee and 
Kcwbould % JJ.) Paresh v. Ismail. 

34 C. L. J. 195 : 1922 Cal. 187. 

S. 19 —Implied acknowledgment — Suit 

for balance of account. 

Where the existence cf an account is admitted, 
the incvi'al le deductn n must be that the person 
makinR such an admission acknowledges ins lia- 
bility t*» pav h»s debt if any debt is found against 
him. 3* C. 1047 (P. C.): 25 C. 644 at p. 851 : 35 B. 
302, Rel. The admission relied on in the case 
amounted to an ackn wledgmcnt of liability to 
pay and the bar of limitation was removed. 
{Shadi Lai and Wilbcrforce , JJ.) GaNGa Sahai 
v KhazanChand. 

2 Lah. L. J. 107 : 58 I. C . 787 : 1 Lah. 357. 

S 19 — Implied acknowledgment— Recital 

in later bond. 

An acknowledgment of liability need not be 
express but may be implied and the mentioo in a 
later bond of the earlier bond was by implication 
a sufficient acknowledgment ol liability to bring 
ihe claim on the later bond within the lime. 

9 Bom. L R. 715 (718); 33 Cal. 1047 (1057) ( P C.) 
Rel. ( Martmiau . 7.) ARUR Singh v. PRATAB 
Singh. 

53 I. C. 425 : 131 P. B. 1919. 

— - S 19 — Implied acknowledgment — 

Deposition — Statement of execution of mortgage 
property. 

No implied acknowledgment of liability can be 
spelt rut ol the mere statement that the witr ess 
on some prior date executed a mortgage bond. 
Moreover, it d-d net amount loan acknowledg- 
ment ot a subsisting liability at the daic o! the 
bond. 45 B. 443 : 26 M. 34 : 16 M. 220 referred 
to. ( Spencer and Rrishnan , JJ ) MUTHUKUMARA 
MUDALIAR V. CHOCKAL1NGA MUDALIAR. 

17 L. W. 674 : 1923 Mad 034. 

S. 19— Implied acknowledgment— What 

amounts to— Admission of execution of hypothe- 
cation deed in plaint — Effect. 

Where in a plaint in a former suit, defendants 
mentioned the execution ol a hypothecation deed 
by them to the plaintiff but under circumstances 
in which it was immaterial whether the deed had 
then been discharged or not, held in a suit on the 
bond by the plaintiff the statement in the plaint 
in the former suit was an acknowledgment of a 
subsisting liability wiihin the meaning of S. 19. 
An admission ol past liability unaccompanied 
by an allegation of discharge should not in all 
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LIMITATION ACT (IX OF 19081. S. 19— Implied 
acknowledgment. 

cases be interoreted as an admission of a subsist- 
ing liability. (Ayltngand Venkatasubba Rao % JJ.) 
Kandaswami Reddy v. Suppammal. 

42 M. L. 1. 268 : 45 Mad 443 : 15 L. W, 325 : 

32 M. L. T. 166 : (1922) M W. N. 168 : 

1922 Mad. 104. 

S. 19 —‘Implied acknowledgment ^Pro- 
mise to pay. 

Oeft wrote as follows in reply to the plff. : “In 
case the account is compared now and any 
amount is due. my client is prepared to oay it. 
The amount mentioned in your notice is not due as 
per your accounts. As ray client is not aware of 
cettain amounts contained in the kaichits given 
to the aforesaid person, it is not possible to set 
right the accounts of my client. I am therefore 
instructed bv my client that your client should be 
made to give forthwith the kaichils and accounts 
and on gelling them compared should receive the 
amount found to be true ” Held , that there was 
a sufficient acknowledgment of the liability to 
save limitation and it was nnt conditional on the 
accounts being gone into. 33 Cal. 1047 ; 37 M. L. 
J. 353 : 40 Mad. 701 : 36 Mad. 68. Dist. (Jioor*, 
/.) Arumuga Chbttiar v. Ramanadan. 

59 I. C 898 : 12 L. W. 352. 


LIMITATION ACT (IX OF 1908), 8. 19— Mort- 
gagor and Mortgagee. 

Where a lessee was bound to pay his Tent 
under a registered lease in four instalments, 
the last of which was to be paid in Febroary 
1902 and the lessee sent to his lessor Rs. 20 on 
15th February 1905 and a letter requesting him 
to credit the amount to the account on the lease, 
and the lessor brought a suit for recovery of 
amounts due under the lease held that the suit 
was not time-barred as the letter of the 15th 
February 1905 contained a clear admission that 
the rent was »hen due aad an imolied promise ta 
pay whatever was actually due. (Wallis and 
Hannay , //.) VlSVANATH SANTHASING RAO l. 
Ramachendra Mardraj. 

27 I. C. 744 . 17 M. L. T. 78. 

S. 19 — Implied acknowledgement — En- 
dorsement of receipt of money — No actual pay- 
ment — If sufficient acknowledgment . 

Where an endorsement of payment is relied 
on as acknowledgment of liability, the fact that 
no money was actually paid on that date does not 
make the endorsement inoperative as an acknow- 
ledgment if it was the inteulion of the parties 
that it should be treated as sneh. (Kumaraswumi 
Sastri , 7.) Lakshmi Ammal v . Rangaswami 
Iyengar. 26 I, C. 754. 


“ 8. 18 * Implied acknowledgment . 

The assignee of a subscriber to a chit fund 
wrote lo the manager of the fund asking tor pay- 
ment of the subscription due to his assignor - 
the manager replied “you have not shown me the 
deed of assignment under which ynu claim. 
Further 1 have been issued an injunction order 
prohibiting me from paving the amount to any- 
body. A third party Sunder Kao has sent to me a 
notice that the amount was due lo him. You 
are informed that you must send me the amjunt 
of subscription and I cannot give you credit for 
anything”. Held % that the letter amoui ted to an 
acknowledgment of liability. An acknowledge 
“aWl'ty may be express or implied. 26 C. 

iP w m * A « 7 ’ AppHed * 16 M. 182 : 20 M. 
238: 36 M. 63 Dist. (Seshagiri Atyar 9 J.). A. SUB- 
BA RAO V. PARA5URAMA PATTAR. 

46 I. C. 073 : 34 M. L. J. 651. 

8. IQ— Implied acknowledgment — Suit 
on accounts —Part-payment by insurance to- 
wards accounts— Whether acknowledgment. 

A sum sent by debtor by insured post with 
directions t« credit in his accounts amounts to 

R C i e v n,e " t ' 4 L - W ,48 - J ) 

a.vad Nagendran Chetty t>. Kuppuswami 

A ' _ 36 I. C. 593 : 4 L. w. 148. 

—FnJn ,?,* 10 . an , d S°— Implied acknowledgment 
Endorsement of payment-No payment. 

S 20 no, . good as a Payment under 

2,3 m, * ht 1,111 °pera‘o as a valid acknowledg- 
ment , where an endorsement of payment is made 

Said n ° ,ewi ' houl an/ money bc ?ng 

paid the endorsement will be sufficient as an 
acknowledgment to save limitation iKtiw*inr* 

Vbnkatasubba Chetty. chetty v . 

38 I. C. 15 : 17 M. I. T. 139. 


8. 19— Implied acknowledgment — En- 
dorsement of payment. 

An endorsement of payment on the back of the 
bond in the handwriting of the debtor amounts 
to an implied acknowledgment of the debt. 
{Drake Brockman. J. C.) Mohan Lal i>. GanhsH 
Ram 48 I. C. 724. 

8. 19 — Implied acknowledgment — Pre- 
emption. 

During a pre-emption suit, by an inferior pre- 
emptor, the tendee entered an agreement to sell 
the property, the subject-matter of the suit, to a 
superior pre-emptor Held, the agreemei t was &■ 
acknowledgment of the right under the section. 
( Kanhaiya Lal, A. J.C.) Kubra Bibi v. Khudaija 
B,bi 38 1. C. 662 : 20 0. C. 13. 


-8. 19 — Implied acknowledgment— Liabi- 
lity in dispute— Acknowledgment of principal — 
Interest 

An acknowledgment of liability within S. 19 of 
the Limitation Act need not be express but there 
must be a necessary implication so that the ac- 
knowledgment is clear and unequivocal Tho 
acknowledgment must also distinctly and defini- 
tely relate to the liability in dispute and not to 
any liability. An acknowledgment of liability in 
respect of tbe amount due as principal, does not 
involve an admission to pay interest. ( Fawcett , 
/. C. and Raymond, A. J. C.) Firm OF MESSRS* 
Fillip & Co. t>. Mahomedalli Essaji. 

55 I. C. 822 : 13 8. L. B. 183. 

~ 8 19 — Implied acknowledgment , 

Acknowledgment may be by implication but it 
must be a necessary implication. [Pratt. J.C. 
and Boyd, A. J. C.) Bibi Sahib Jadi v. Mir 
Muhammad. 32 1, c. 648 : 9 S. L. B. 14*. 

Mortgagor and Mortgagee. 

1 7 — Mortgago and mortgagee- Red- 
emption-Sale of mortgagee's rights- Acknow- 
icagment. 
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LIMITATION ACT {IX OF 1903), S. 19 -Mor t- 

gagor and Mortgagee. 

In a su ic for redemption against a person pur- 
chasing mortgagee's rights in a property, the 
period o! limitation commences on the date of his 
purchase as he purchased admittedly mortgage 
rights and as the mortgage right subsisted on 
that date. \Banerjec % A. C. J. and Ryvcs , J.) 
Sidhari Ram v Dr. Garji Din. 

L. B. 4 A. 470 

S. 19 — Mortgagor and Mortgagee— Ac- 
knowledging debt after execution of puisne 
mortgage. 

An acknowledgment by a mortgagor io favour 
oi the first mortgagee is effective against a second 
mortgagee whose title crigua'ed before the 
acknowledgment was given. (II 'alsh and Stuart . 
JJ.) Arbindaku Rai v. Jageshar Rai. 

51 I. C. 829 : 17 A. L. J. 763. 

S. 19 — Mortgagor and mortgagee— Co- 

mortgagee. 

Signature on Wajibul-arz referring to the 
Khewa\ by a mortgagee is not sufficient acknow- 
ledgment of mortgagor s title. The acknowledg- 
ment by one mortgagee does not bind other 
co-mortgagees. ( Richards , J.) Chcnni v. Hokum 
Singh. 10 I. C. 238 : 8 A. L. J. 605. 

S. 19 —Mortgagor and mortgagee — 

Acknowledgment — Mortgage . 

Where a mortgage bond executed by three per- 
sons. had on its back an endorsement by two of 
the mortgagors and the representative of the third 
in the following terms. " Paid on account of the 
principal as per separate accounts, rupees one- 
thousand seven hundred and fifty-one ooly/* 
Held, that the endorsement amounted to an ac- 
knowledgment under S. 19 and the mortgagee 
was entitled to recover any balance that might be 
found to be due and it would not be barred by 
limitation. (Mookerjee and Buckland , JJ.) Pra- 
sanna Kumar Ray v. Niranjan Ray. 

33 C. L. J. 433 : 64 I. C. 988 (2) : 

26 C. W. N. 213. 

S. 19— Mortgagor and mortgagee— Ac- 
knowledgment by mortgagor . 

A mortgagor whose interest in the property 
mortgaged to several persons has not wholly 
ceased to ex-ist can acknowledge in favour of the 
first mortgagee si as to bind the subsequent 
mortgagees. ( Sadasiva Aiyar and Burn , JJ.) 
Lakshmanan Chetty v. Muthiah Chetty. 

29 M. L. T. 189 : 62 I. C. 833 : 40 M. L. J. 126. 

8s. 19 and 20 —Mortgagor and mortgagee 

— Effect on puisne mortgagee 

An acknowledgment of mortgage debt is good 
not only against the person making it but againsi 
those who derive their title from him, i.c. % puisne 
mortgagee. 1 C. L. J 337 expl. Quaere. What 
is the effect of an acknowledgment against the 
previous junior encumbrancer. [Aylmg and 
Srinivasa Aiyangar , JJ.) KavaNOOR VelayuDA 
Reddi v. Rfddyvari Narasinha Reddi. 

6 L. W. Ill : 21 M. L. T. 105 : 38 I. C. 240 : 

32 M. L. J. 263. 

S. 19 —Mortgagor and mortgagee— Effect 

4>n remedies of mortgagee. 


LIMITATION ACT (IX OF 1998), S. 20-8copeof. 

An admission by a mortgagor of his liability 
under the mortgage, within S 19 o! the Limita- 
tion Act carries with it an admission if all the 
remedies to which the moitgagte might be entitl- 
ed under it [Daniels and Lyle , AJ.Cs.) Thakuk 
Basaxt Singh v. Thakuk Kampal Singh. 

0 0. L J. 248 : 51 1. C. 985 : 
1 U. P. L. B. (J. U.) 45. 

Oral acknowledgment. 

-S 19— Oral acknowledgment. 

An oral acknowledgment of a debt would not 
extend the period oi limitation under S. 19 cf the 
Limitation Act. [Rattigun. J.\ Ghasita v. Sultan. 

93 P. B. 1911 : 151 P. W. B 19.1 : 
11 I. C. 445 : 228 P. L. B. 19il. 

Scope of. 

S. 19— Scope of — Plaint barred— Ac- 
knowledgment— Onus. 

A plaintiff who is prosecuting a su t which is 
on tne lace of it hatred by limitation and who is 
trying t j bring it within limitation by proving an 
acknowledgment under S. 19, Lim. Aci, must give 
cogent proof oi bis allegation. [Rapi/ue and 
Lindsay . JJ.) The Collector, Jaunpokb v. 
Jamna Prasad. 44 A 360 : 

4 U. P. L. B. (A) 50 : 20 A L. J. 140 : 

L. K. 3 A. 134 : 1922 All. 37. 

S. 19— Scope of —Acknowledgment of 

debt — Promise io pay — English and Indian law. 

In English Jaw it is quite clear that an acknow- 
ledgment ol debt has always been understood to 
connote and imply a promise to pay, but in India 
a mere acknowledgment of debt has never been 
held, to justify tne implication ol a promi>e to 
pay. (Le Rossignol and Marlineau , JJ.) NaND 
Lal v. Partab Singh. 3 Lah. 326 : 

1922 Lah. 425. 

Ss. 19 and 2o— Scope of— Not exclusive . 

Ss. 19 and 20 are not mutually exclusive. Part- 
payment endorsed, but not in the debtor's hai d- 
wnting is ineffectual under S. 20 bui is cdcctual 
in saving limitation under S. 19. ( Napier and 

Srinivasa Aiyangar , JJ.) Pamulapati VENCATA- 
KK1SHNIAH V. KoNDAMUDI SCBBAKAYUDU. 

40 Mad. 693 : 3 L. W 576 : 36 1. C. 240 : 

(1916) 2 AL W. N. 256. 

S. 19 — Scope of— Starting point. 

The date fixed for payment in the later deed 
acknowledging the liability under the former 
deed is not the date Irom which frtsh period can 
commence. (Kotval and Prideaux , A. J. Cs.) 
Waman v. Deorao. 1922 Nag. 256. 

S. 19 — Scope of— "Prescribed"— Meaning 

of \ 

The word “ prescribed " in S. 19 oi the Lim. 
Act means prescribed by the Schedule, 26 B. 782. 
i Batten . J. C.) Nandram v. Ranchhod Dass. 

5 N. L.J. 178 : 1922 Nag. 250. 

3 20 - 

Appropriation. 

Authority. 

Bandwriting. 

Mode of payment. 

Part payment of principal 
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LIMITATION ACT (IX OF 1908), S. 20-Appro- 
priation. 

Payment by whom. 

Payment of Interest. 

Scope of. 

Uncertified payment. 

Appropriation. 

S. 20 (2) — Appropriation — Saving of 
limitation — Intention of the fatties. 

S. 20 t2) of ihe Limitation Act does not refer 
exprosly to the intention ot the party who re- 
ceives i i»e lem c r preduce and can be constru 
ed to apply wherever mortgaged land is, in lact. 
in the possession of the mortgagee. In such an 
event the receipt ot the rent and produce of the 
land may be deemed a payment for the purpose 
of sub-.-ec (i). [Movki'jec and Pan ton % JJ.) 
BaMA CitAKAN ChaKkABARTHI V. KlSHOhE 
Mohan KoY. 35 C. L J. 68 : 1922 Cal. 114 


LIMITATION ACT (IX OF 1908). S. 20-Hand- 
writing. 

specifying the debt to which they were paid or 
whether it was paid for principal or inte-est bat 
such payments were corrobo.ated bv an entry in 
the creditor's account in the hand.vriiin.* of the 
debtor. Held, (hat the entry has the efifec* of 
saving limitation in respect of all notes whether 
the payment was for interest or principal or both. 
tAbiiur Rahim and undara Aiyar, JJ ) Soumia 
Nakayaka Iyengar v Alagiaiswami Iyengar 

11 M. L. T. 429 : 14 I. C. 580 : 
(1812) H. W. N 754. 


S. -20- Appropriation of payment— Ac- 

r\ t mu* A . i _ I... ... a Par . < 


— yesywwici 

ceptance of over due instalment— Effect of. 

Tn e mere acceptance bv a decree-holder of 
overdue instalments is not of itself sufficient proof 
of waiver On his part to execute the decree for the 
whole amount whether such aa acceptance 
S. 20— Apptopnation-Paymcnt by debtor t0 a waiver so as to extend the period of 

- — - limitation is a question of fact which will not be 

distuibed in second appeal (Pratt, J.C* and 
Hayward, A. J.C.) Firm OF Bhawandas Fsroo- 
MAL v. Meghraj. 45 1. C. 324 : a S. L R. 120. 


Without direction tc ardmg appropriation — 
Effect cf -Fresh start t 0 limitation. 

Where payment was made oy a debtor without 
stating cxpiessly whether it was 10 be appropriat- 
ed towards the principal or interest, but ne knew 
that accurujng to tue usual practice it would be 
ciedtcd on account ol interest. Held, that the 
court ought to nave concluded that under such 
circumstances the payment was with the imen- 
tiun that it shuuld be appropriated as interest and 
hence gave a liesh start t„ Im.i.a.ion, under S. 2U 
of the MuiiUtlou Act ( Teunon and Richardson , 
JJ.) ilVA KUftlAKl UtBl V. BlSVVAMBHAK KOY. 

46 l. C. 632. 

" 20 — Appropriation of payments — Pay- 

ment not expressly described— Whether towards 
interest or towards principal . 

in,J. DOt “» >re!,9i y “> ad e as towards 

omc/nm b " C0, : 3,dcrcd as Pa> raent low aras 

// .' U "* secl,on - butcher ana 

U,SWAS *■ ‘'^na 
CHANDRA AlOOKEKJKK. 44 C aL 6#? . 

8 0l - c - 638 (2) : 22 C. W. N. iUO. 

g-Wt-iS £SZ?SL £ oTZT, 

mi ,Cr-Ud lu0lhcrdjfl ON a 

j h ~- 7 w.‘»L"u"i! 

jj .irpar 

ga2j lo 1 ! e m Pr J ,pru,| ‘ ,u 01 rcnts due °y a mort- 

by ihe laucr, ° X vu,'‘ fi .°ot t0WJr< } : * thC ,nterest duu 

iateicit is payaolo noi 1 “I* l>®naUot. when the 

date, [Ay ting and s J*!“ ,lodl ^ lly but on a single 

*. KirTANAT fc" e,r * JJ > At « an KuTTI 

(1817, M W N a K t AV ™ NAM8UDk| S WieB 
1 W.M. 9 ;6L. W.4 fll; S7l. C .7ae S 

32 K. L. J. 317. 

™t-s™.r£Z*Z‘iz •{ *■>»'■•<*-*«»• 

0 r«, n e ;i e 

H ot several pronotes without 


Authority. 

r7ywhy 2Q ~ AU,h0r,ty ~ Auth0 ' iUd *«”*'- 

Limitation does not apply to payment by autho- 
rised agent without indicating in what particular 

way ,t was to be appiopriatetl but being in the 

aodwriting of the person makiDg i t since it is 
euher paid as interest or if paid Toward? prio- 

aienl 'S/c yi?' ?/‘ ting of the autho. i.ed 
agent. [bcott-Smuh and Leslie Jones, JJ ) Arian 

Mal n. Amar Singh. 3 Lah L J. 250 


s, 20 — Authority— Part payment— V, n 

dee— Authority to keep debt alive % 

A vendee had no authority to keep a debt alive 
by making a pan payment when he was asked to 
pay U by the sale-deed. [KumaraewfliiSaUri 
and Devadoss, JJ.) Sri Dastard RamacHandra 
Rajo v. Maxukonda Pukushottam. a 

1922 Mad. 401. 


- Joint hL ? p d i \~ A, * tl,or *ty to acknowledge 
eJ n l U P F * m,t r~ One member managing 

1°r all afier part, t, on- Acknowledgment bv fnnf 
Where one member after part, lion was alloS 
to manage the properties on behatf of all an 

szr+r hin ' a, " r s « 

that h/.ac 0,h . CrS UD,CSS il can be proved 
that he was then authorised agent under S. 21 

[Ayling and N.ip,er, JJ.) Vuppa Bapanna b 
PABBtSBTTI BHBBMALINGAM. 3 1, W. 23 1 •’ 

33 I. C. 986 : (1916) 1 M. W. N. 162. 

8. 20 (II— Authority— Payment by agent 
A payment made by an agent of the debtor 
does not cease to be so because the money was 

h? U ordl * n d °' er by a mcnial servant ut ,der 

61 1. C. 818 : 8 0. L. I. US. 
HiDdwritlDg. 


Principal of ,h< deb^i^ac clun USSSS 
one debtor but signed by both. 6y 
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XIMITATION ACT (IX OF 1908), S. 20-Haa d- 

wriiing. 

Where two persons are liable on a debt embo- 
died in a Kbata and they make payments toward* 
satisfaction of the debt, it is not necessary that 
both persons should make entries in the creditor’s 
books. It is enough if the writing is made by the 
debtor paying the debt and it is signed by both 
the debtors, ( Uacleod , C. J. and Crump , J.) 
Devchand Chatraji v. JaMSHFDJI 

25 Bom. L. R. 354 : 1923 Bom. 369. 

S. 20— Handwriting— Mere signature 

insufficient. 

A mere signature of debtor to an entry of pay- 
ment in the handwriting of a third party does 
not bring the case within the section unless there 
is something in writing to wh ch it is appended 
and wh'ch will record the fact of payment. [Sco't % 
C. J. and Heaton. I.) NivaJKHan NathanKHAN 
v. Dadabhai Musse Valli. 41 Bom. 166 : 

38 I. C. 359 : 18 Bom. L B. 973. 

S, 20— Handwriting— Signature — Want 

of. 

An endorsement of a part-payment of the prin- 
cipal bearing! no signature or any mark of the 
payer will not extend the limitation under S. 20. 

( Fletcher and Shamsiil Huda % JJ.) Baliram v. 
Sabha SUKH. 28 C. L. J 222 : 44 I. C. 616 : 

23 C. W. N. 930. 

! 

S. 20— Handwriting— Deposition — Part 

payment— Unsigned deposition. 

A valid acknowledgment of a judgment-debt 
gives a fresh starting point under S. 19 of the Act 
but an unsigned deposition alleging pait payment 
would nor, because pan payment must be in the 
handwriting ot the person making it or his duly 
authorised agent. ( Raltigan , J.) Ram Pas v. 
Kanshi Ram. 80 P. W. B 1912 : 

14 I. C. 335 : 166 P. L. R 1912. 

S 20 — Handwriting — Hundi — Part pay- 
ment of debt. 

A part-payment of the principal of a debt must 
in order to be operative under S. 20 not only be in 
the handwriting ol the debtor or h»s agent but it 
is also necessary that the writing should show that 
the part-payment was a payment towards thed^bt 
in question. It is not enough that the amount 
paid by ihe debtor is placed to his credit generally. 
Where the part-payment was by means of a hundi 
and the creditor wanted to rely on the language 
of the hundi itself as the writing signed by the 
debtor within S. 20 ( H, Cl. 2. it would be his dut> 
to summon for the productioD of the hundi itself 
and unless that was done secondary evidence as 
to the contents of the hundi would not be allowed. 
\Abdur Rahim and Oldfield , JJ ) MUTH1A 
Chettiar v. Kuttayyan Chetty. 

6 L. W. 790 : 43 I C. 20 : (1918) M. W. N. 42^ 

S. 20 -Handwriting— Payment oj prtn- 

<ipal and interest. 

A part-payment of the principal of a debt must 
be in the handwriting of the person making the 
payment but this ;ule does not apply to payment 
of interest 1 L. W. 5*29. 35 C. 813. foil. (Kumara- 
swami Sastri. J.) Muthu Pillai v. Maria San- 
danam Pillai. (1914) M. W. N. 910 : 

26 I. C. 607 :16 M. L. T. 606. 


LIMITATION ACT (IX OF 1908), S. 20— Mode of 
payment. 

S 20 — Handwriting — Literate person 

In Ihe ca^e of a life ate person, it is not suffi- 
cient for him, to wri'e his - name beneath a state- 
ment of payment written by another ; the whole 
statement must be in his handwriting lHalltfax , 
A. J. C.) Bisheshwar Das v Madho Kao 

62 I. C. 297 : 17 N L B. 40. 

— S. 20 —Handwriting— Payment towards 

principal — Extension of limitation. 

Limitation under S. 20 cannot be extended, un- 
less the payment towards the principal is in the 
handwriting ot the debtor. (Com//s, 7.) AMBIKA 
Prasau v. Gaya Loan* Office, Ltd. 

1922 P 446. 

S. 20 — Handwriting— Unable to write 

himself. 

Where the person making part-pavment is 
unable to write himself and therclcre gets 
another person to make the indorsement for him 
and, on his behalf, the provisions of S. 20 are 
sufficiently complied with. 7 Mad 55 and 76 ; 28 
Bom. *262 ; 26 Cal. 246, Ref. ( hrala Prasad , J .) 
Sri Ram Singh v % Kashi Mollah. 

62 I. C. 644 : 2 P. L. T. 355. 

8. 20— Handwriting- Authority to agent. 

Under S. 20 . f the Limitation Act when an 
agent makes payment it is he who should endorse 
the entry of payment and the debtor s handwiit- 
ing is not required 23 Cal. 546; 2fi Bom. 246 Dist, 
35 C- 513 Ref. The law of limitation must be 
strictly interpreted, and the plaintiH has to prove 
that the rerson making payment is a duly autho- 
rised aeent. [Adami.J.) BaBU Banwapi Ials. 
Ram Chandra Singh. 1 P. L T. 17 : 

64 I. C. 802 : 2 U. P. L. B. (Pat.) 23. 

S 20 and *rt \*2— Handwriting— Part- 

payment of debt— Limitation. 

Part payment of a decree amount under S. 20 
of the Limitation Act must be in the bandwriting 
of the debtor to save limitation for an application 
for execution. [Atkinson and Manuka , JJ.) MaNI- 
ndra Nath Roy v. Kanhai Ram Marwaki. 

1919 Pat. 46 : 48 I. C. 728 : 4 P. L. J. 365. 

8. 20— Handwriting — Signature of 

party making payment , if essential . 

Under S. 20 the person making payment 
should be the person signing the writing. 
son and Jwala Prasad , JJ.) BlSHAN PRAKAH 
Narain Singh v. Muhammad SadiQue, 

35 I. C. 376 : 1 P. L. J. 474. 

Mode ot payment. 

-8.20 (2) and Art. U6 — Mode of payment 

— Trespasser in possession— Mortgage of vatan 
la-ds— Mortgage void on mortgagor's death — 
Bom. Hereditary Offices' Act [III of 1874), S. 5— 
Mortgagor's heir recovering possession ol mort- 
gaged properly— Suit by mortgagee to recover 
mortgage money — Limitation. 

borne Vatan lands were mortgaged in 1893 by 
the Vatandar with possession lor a period of 
twelve years for a sum of Rs. 2,000. The deed of 
mortgage provided for personal liability topay 
incase of any obstruction to the mortgagee. Tne 
mortgagor died in 1901. The mortgage having 
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LIMITATION ACT {IX OF 1908), S. 20-Mode of 
payment. 

thereafter become void under S. 5 of the Bombay 
Hereditary Others' Act, 1874, the mortg.gor's 
son sued lo recover pssession <. f the property and 
obtained possession in 1914. Shortly afterwards 
on toe mortgagees' sons suing to recover the mort- 
gage amount. Held. ( 1 j that the suit was barred by 
time ; (2/ 'hat the covenant in the mortgage deed, 
provided by the personal obligation by ihc wort 
gagor came to an end with his deatn ; tnat the 
date ot toe subsequent dispossession or the hind- 
rance caused to me enjoyment ot the property 
alter the death of the mortgagor had noihtng to 
do with toe question of limitation, and that (he 
time against ihe mortgage could not be taken to 
commence from the date of such hindrance ; and 
13) tnat the suit was not saved under S. 2U (2/ Li- 
mitation Ac, for alter the deatn of the mortgagor 
the mottgagee was only a trespasser not claiming 
limited interest in the property as a mortgagee. 
(b/mA and Crump, JJ.) Kkishnaji Sak-' .kam 
Deshpande v. Kashim Mohiddin Sahib Haval- 
DAK - 44 Bom 50d: 

57 I. C. 76 : 22 Bom L. B. 388. 


-8 20 —Mode of payment— Part-payment 

■and acknowledgment— Distinction between— set- 
tlement of accounts— Accounts stated. 

It isopen to a borrower to make a promise in 
writing signed by himself, to pay a debt ot wnich 
his ciedu^rs migm cave enforced payment but 
lor the law ot limitation ot suits. Ii tn c entry be 
construed as a promise io pay. suen promise is 
applicaoie qui.e as much lo tile sum borrowed on 
that day as to the sum found due on adjustment 
of account. 18 c. L. J. 269 : 18 C - L. J. 329- 23 81 
94 : 31 A. 495 : 33 M. 159 Kel. Th e J distinction 
between an a.kiuwledgment and promise to pay i s 
someiimes ouhcult lo draw, spec, ally as an uncon- 
ditional acknowledgment, has always been held to 
a promise to Pa y because tnat is 
the na.uial inference. If nothing is said 
to the contrary, ,t is wt> at every honest 
man would mean to do. The case is clear 
Where the ent.y is made m respect ol an 
aggregate sum with regard to a portion whereol 
there oouid only be a piomise to pay and not a., 
acknowledgment, o Bom. 0 83 ; 8 B. 405 Re, n U 
not necessary that ihc payment should be actual- 
ly made in money, tor any arrangement between 
Iho panics intended to have Ihe effect ot discharg- 
ee J lanl ° tnC pany ind cblcd, will have 
the same eject as a payment of money. T 

* ~ ; F 

jssjs 

•writing oi e oia denan io a ^ateroent in 

■count stated tn respect ofaM^wtakh” °° t" a °' 
-barred. (Mookerjec and Chof W Jj ) GulV.t 
-Mandal p. Skiman Mandauni GUUAR 

36 C. L. J. 228 : 1928 Cal. 7L 


LIMITATION ACT MX OF 1908), 8. 20— Fart- 
payment of principal. 

~ 20— Mode of payment— Payment by 

labour— Whether saves limitation. 

If within three years beiorethe suit the servant 
had paid interest through his labour, a suit to 
recover balance of waves advanced is not barred 
under S. 20 28 M. 234 foil [badasiva A.yar , J.) 
Swaminatha Pillai v. Mondaiyan. 

38 I.C. 460 : 3 L. W. 552. 


8 20— Mode of payment — Rend: ring- 
service- Whether cqut-.alenl to payment of interest. 

In a Suit against a servant lor balance ot ad- 
yai.ee of wages 9 his continuance ir» service with- 
in three >ears before suit was In Id equivalent to 
payment of interest" and so saved limitation 
[Sadastva A,yar. J .) MUTHUKHSHNA Aiyak p. 
Pakir, Voikaran. 3S c l3 ^ 

r 7T S 29 ~hode of payment — Product— 
Land held under mortgage, not registered— 
Kcceipt of produ « — Payment of interest . 

Receipt of produce of land held under an un- 
registered mortgage thtugh registration is re- 
quired in law, cannot be deemed to be a payment 
ot interest under S. 20 of Ihe Limi.a ton Act 
[Batten, A. J. C.) Baiaprasad p. Bholanath. 

21 I. c. 281 : 9 N. L. R. 140. 
8 - 20—3 lode of payment — Cash. 

It is not necessary t-.ai pay met tof debt should 

i hv 3C h Ua i! v 7’ ade . m " ,,c y- Any airat gcmenf 

I eff efleC,ed has ,ht «me 

| effect [Atkinson and Jwala Prasad, !]., Bha- 

| GELA KofcR P Abdul Rahman. 36 l c 77 : 

1 Pat. L. J. 472 (note). 

8 - 2° fod Art. Bl-A/odc of payment— 

%*!l and P ro f ,ts ~Su‘ l for recovery of debt on 
dispossession . 

A'X by ,he p,aintia f0r a * bt for the interest 
of which, he was put in possession of land bv 

he S " lS R ®' e,Dc d by Art. 97 of the Act and 
the taking of Ihe profits by the pl.vt.tiff amount- 
ed to payment of »n,erest under S. 20 cf the Act 
[Ormond, J.) Maung Kyan o. Maunc Fo 

26 I. C. 933 :7L. B. R. 138 . 


Part-payment of principal. 

777T7 8 ,' 20 7 ,f art P^nent of principal — 
^ H ffrodito ° f ,C Per5 r maki ”i /*« same. 

If a creditor proves, that the fact 0 1 the pay- 
ment appears m the hand-writing of the person 
making the same and also that the payment is in 
fact, a pan satisfaction of the principal. ‘he re- 

Ha27rA I 20 aie ^ a «i»h«d. P (.S hah and 
JJ ) !L AKaram Manchand Gujar p 
Kbval Padamsi Gujar. 44 Bom> 39/; 

66 1 C. 489 : 22 Bom. L. R. 313.’ 

~ — — ®- 80 Art. 182 (5|— Part-Pavmen f nf 

principal porhon of decretal amount— Limita 
lion— Fresh starting point. 

nMim?, C J£ h ? lder W,n * et 3 frcsh point 

*0 execute the decree w ithin Art 

182 i5) of the Limitation Act from the date of 
payment made by the judgment-debtor Telnon 

K “r.. £*A,“ 

46 Cal. 22 I 
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limitation ACT (IX OF 1908), S. 20-Part- 
payment of principal. 

Where a claim is for principal and interest 
but the d'Cree does not bear interest, anv pay- 
ment by judgment-debtor should b a - taken as pay- 
ment towards principal and there*orc it should 
be »n the handwiitmg oi the judgment-debtor or 
bis ageni duly autnorised in that behalf. ( Chatter - 
jee arid Wu'bould. J J .) KUN'JA BEHARl RaHA V, 
Jogenuka Chandka Das. 38 I. C. 293 

s. 20 proviso — Part- payment of princi- 
pal — Payment by cheque — Huw fur effectual. 

A cheque signed by a debtor and Riven in part 
payment of a debt would save limitat'no provid 
ed the cheque is duly honoured. 42 Cal. 1043. 
(Jcnkin* % C. J. and il’oodroife, J ) Kidar Nath 
v. DenobaNDHU Shah 42 Cal. 1043 : 

31 I C 626 : 19 C. W. N. 724 

S. 20 — Part-payment of principal— In- 


stalment bound — Payment — / *ooof — EntriC* 

The proviso to S. 20 of the Limitation Act is 
appl’cabte to payments ot instalments fixed bv 
and pa> able under a bond which provides that 
in dc fault of payment of one instalment the 
wbcle sum secured will be recoverab'e, and the 
fact that any instalmei t was paid cannot be 
proved bui by (he t roduct-on o* ei tries signed 
by the debtor and reciting the fact ol such pay- 
ments. The payment of each instalment is to be 
regarded as a part-payment of the principal 
amount due on the bond ( Rcid % C J. and Ratti- 
van. J.) JAWANAKD LaL V. SHARFE D|N. 

35 P. R 1913 : 4 P L B. 1913 : 

161. C. 961 : 277 P. W B. 1913. 

S. 20 -Part-payment of principal* C.P.C.. 


LIMITATION A.T II X OP 1908), 8. 20— Payment 
bv whom. 


O. 21. R. 2 — Payment made u ithin 3 years— 
Bound to be recognised by Court, 

A1 eged pait payments made within three years 
but certified to the Court under O 2l, K. 2 more 
than 3 years a tcr ibe date of the hist application 
extend the limitation. 20 C. L. J. 131 f< B; 1- A. L. 
]. 3g7 825 aod 666 diss lAbdur Rahim and 

bpcnu'r , JJ.) Rajam Aiyar v. An’antharatnam 
Iyfr 2R M L. J. 669 : 18 M. L T 475 : 

31 I. C 318 . 119161 1 M W. N. 127. 

S. 20— Part-payment of principal — Bur- 


den of proof of nature of payment 

The burden of proving that a payment made 
by a deft, saves limitation under S. 20, rests on 
theplfl. (Me Loll, J. C.) Nga Ya Baw r. AGa 
B ya> 22 I. C. 959 : (1913) 1 U. B. B. 178. 

Payment by whom. 

8. 20 — Payment by whom — Mortgagor 


Subsequent mortgagee or purchaser i / bound. 

A payment ol mie-esi as such by sale Ol cer- 
tain other pro, e-t.es by the monitors saves 
time not only against themselves bui al>o against 
the subsequent purchasers oi ih« equity o 
redemption or subsequent mortgages. <Pirgoll 
and Walsh. JJ.) Kaushas Lal v KaNHaIValal. 

41 All. HI : 47 1. C 845 : 16 A L. J. 790. 

8. 20— Payment by whom— Proof of . 

The burden lies upon the plff. to P r ,v £ * 

payment oi interest was ^ 

debtor or by his duly aulhonsed agent. [Knox, I ) 
Kamachanoba Singh v. Durga Levi. x c g63 


S. 20 (1 ) — Payment 6y whom — One of 

joint debtors. 

Whe ? e all the heirs of the deceased were jointly 
liable to pay h s debts, a pavment of i merest by 
One ot the heirs or. the debts would not save the 
running of 1 mitatfoo against the other heirs. 
Coxe , J. I Arjun Pal v. Rohima Banu. 

14 I. C. 128. 


S. 20— Payment by whom — Joint Hindu 

family — Pa\mt* 4 l by karia tinds other members. 

The words '* agent duly authorised" in S 20 of 
the Limitation Act included authority given by 
law as well as authority given bv act of parties. 
Wbcie t lie karta of a joint Hindu family rurport- 
iog io act for humell as well a«* for his minor bro- 
ther, made part pa\ment of interest due on debt 
contracted by himself and his fa'her for j r int 
family purposes it has the effect of saving 1 nyta- 
tion in reaped of the claim as against the minor 
member as wed. 5 169 »F.B.);37 C. 461: 17 B. 

512; 19 C W. N. 860 ; 30 A. 422 iF. B.) Rtl. on. 
( Walrr.S'ty and Hu.la. JJ) Chandka Kanta 
Bhattachakjee v. Behaki Lal Bhattaciurjee, 

52 I C. 436 : 31 C. L. J. 7. 

S. 20 — Payment by whom— Messenger- 

Effect. A w 

A pa\ ment Ihiough a messenger made by a 

manager havii g general authority to crake pay- 
ments and It Unwed b\ an entry bv the manager 
ol such pay me* t w ith his r wn band in bis account 
b«»ck sa' es limitatior. ( Teunon and Richards f 
JJ.\ Sara jubala Debi v. Sarpanath Batta- 
charya. 60 I. C. 862 : £3 C. W. N. 336. 

S 20- Payment by whom - Principal 


and surely— Interest— Payment of, by principal 

debtor. . . , . . . 

A payment of inteiest made by the principal 

debtor wi.h the knowledge and consent and at 
the request onhe suietv, but not on nis beball 
does noi.ex'end tbe pem d o( limitation under 
S. 20 so lar as tte surely is concerned. A (ay merit 
bv one person caonH keep alive the remedy 
againsi ai.ither in less payment by the one may 
be regarded as pasmeni for the other Pajroent 
by the principal will « ot in general bind the 
surety. The Iresh period ol limitation created 
under S. 20 b\ payment . I in'erest by the prm- 
cipal debtor is only in respect ol the debt upon 
which the interest was paid. w/. . the debt of he 
principal debtor. Though the liabrlnu s of the 
dcbior and the surely arise out of the same ira 

sadion the.r liabilities a.e dislinct lor lhe 

annlicali n of S 20. I Sanderson, C /• a^d Mocker 

D BHotENORO KlSHOHE R.Y CHOWDHORY V 

r ’ Hindustan Co-operative last i-ance 

SOC.ETV Ltd 44 Cal. 078:21 0 W N. 482 : 
bOCIETY. "TU. 39 x c 705 . 25 c L j 238 . 

8. 20 —Payment by whom- Mortgagor 

after parting vilh equity of redemption- Effect 

on purchaser. -iffer 

ya ment ol interest by the mortgagor alter 

transfer of the equity oi redemp.ion, ex-ends he 

period ol limitation a R ainst the purchaser cl lb 

equ-ty I Larndulf and Rnhardson . JJ.) 

CHANDRA CHAUDHDRI *. Pl'RNA LHAN 2 " B 1 A J" jq. 


DHURY. 
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LIMITATION ACT (IX OF 1908). S. 20— Payment 
by whom. 

8. 20 — Payment by whom — Co-heirs — 


One of joint-debtors — Effect. 

Where all the heirs of the deceased were jointly 
liable to pay his debts, a payment of interest, on 
tbe debt by one of his heirs does not save limita- 
tion as against the other heirs. [Coxe.J.) Arjun 
Ram Pal v. Rohima Baku. 14 I, c. 128 


8. 20 — Payment to whom— Partners. 


Payment to one paitner of a debt due to the 
firm is a valid discharge of the debt only when 
the pavment is a money payment. | Mookcrjee and 
Coxc.JJ) Baikunta Nath v. Haralal 

9 I. C. 116: 13 C. L. J. 234. 

8. 20— Payment by whom — Principal and 
surety— Payment of interest b\ debtor. 

A fresh start is given to limitation against the 
surety under S. 20. by the pavment of interest by 
tbe principal debtor. t Marlincau , J.) Harhsna 
Lal v. Nathu. 53 I C. 686: 105 P. R. 1919 


8. 20 (1 )— Payment by whom — Sub-mort- 
gage- Payment by mortgagor or sub-mortgagor 
Limitation— Suit as agmnst original mortga- 
gee- 

If a mortgagor makes a payment to the sub- 
mortgagee n saves limitation also as against the 
sub-morgigor. Tnere is no distinction between 
his position and thatot an acknowledged surctv 
{ Scott-Smith and Jones, JJ.) Ram Chand v Mbwa 
KAUl 44 I. C. 213; 3 P. R. 1918. 


LIMITATION ACT (IX OF 1908), 8- 20-Payment 
by whom. 

and signed by him as maoager. ( Sadasiva Aiyar 
and Spencer , JJ.) ThankammaL Wayaukar 
Axima v. Kunhamma. 53 I. C. 878 : 87 M. L. J. 309. 

8. 20 —Payment by whom — Partners— 

Implied authority. 

Acknowledgment must be either by an authori- 
sed person or it can be inferred from the acts of 
parties. In the absence of direct evidence that a 
contractor or partner has authorised his co-con- 
tractor or co-partner to acknowledge a debt or to 
make payments saving limitation on his behalf, 
the Court can infer such authority from other 
circumstances, such as the position of the other 
co cont i actors or partners in the business. 37 M 
146. Foil: 32 M. 421 35 M. 142. Disappr. | Ayling, ' 
Couits-Trotter and Seshagiti Iyer . JJ. Randiri 
Vkbramma v. Grandhi VeerabhadrUswami. 

41 M»d. 427: 23 M. L. x 261- 
(1918) M. W. N. 285: 45 I. C. 18: ^ L. W. 5S2- 

[Also 87 Mad. 146: 21 I. C. 634 : 25 M^'/fiOl. 8 ] 
-8. 20 (1 ) —Payment by whom— Partner— 


— B, 20-Payment by whom— Part-payment 
of principal— Agent duly authorised to make pv y. 
ment— Judge, tf an agent. 

Where some items of a mortgaged property, 
after a decree for sale was passed woro acquired 
by the Government who deposited the compensa- 
tton money into Court, and the Judge paid it out 

to Ibe decree-holder, i„ part satistact.on of h^ 

a papcr indicatin 8 such pay- 
ment, held tnat the payment was in part-payment 
of the principal of the decree debt fbat the Judge 
was an agent duly authorised by fhe judgmeni- 
debtor, to make it and that the fact of ihe pay- 

(1931) M. W. N. 683: 68 I. <J. 100: 14 L. W. 32)’ 

41 M. I, i. W 


~Agent. ** 2 °- Pa V nenl h whom-Scrvant- 

Paymentbythe agent through e servant is 
payment by the agent on behah of the principal 

” 01 lhe Limi.a.icn Tc, P 

K8.SKNA IVBfi. 10 L. W t l U 

- ■ (1918, M. W.N. 797. 

otadmr t £wio^n”Eio h „ >d u ' h .' ga '"^£' 

C D— VOL. Ill 127 


Limitation— Saving of. 

The mere fact that a partner is in charge of a 
branch of the partnership business doe* not 
authorise him ti bind the firm by a payment or 
acknowledgment. He must be specially authorised 

L° ™ r° rd " ‘° btiDg thc P^ent within 
SJJ °< ,h ® Emulation Act. (WAara,, Nair and 

Hi JJ ) VEHRAPPA ^hbtty v. Chidambaram 
CHBTTV - 28 I. C. 845. 

p -.TT -8, 20— Payment by whom— Receiver— 

„.t T ** l x CT in * p ? r,Uion or administration suit 

authorised to pay interest on debts can. by his 
payment, keep alive the debts. 26 B. 221 ft. R 
Kel on. [Kumaraswami Sastri, J.) Vbnkatara- 
M1AH PANTULU v. Subramaniam Pillai 

26 I. C. 393: 16 M. L. T. 489. 


— 8 20 —Payment by whom -"Duly autho- 
rised agenf— Mortgagee. y UUt 

A mortgagee authorised to pay off a debt due 
by the mortgag )r is not his “duly authorised 
agent ■ within S. 20 of the Limi.atio , Act i wH 
Us and Sadasiva Iyer, JJ.) Alagappa Chettiar 
V. Subramania Pandia Thrvan. tt,ar 

23 L C. 810: 26 M. L. J. 509. 

7ZZT*'* > - Payment by and 

** lhC Paycr 8hould be one 
hable to pay the debts and the result of the pav ! 

£ 0D l d . be r° R,ve a ,rcsh P«iodo£ limitation 
f om the date of payment ; the debt being S 

alive, the result must be to make it eufo.r kP 1 

so. 

sngfsza, %ss, 

v*.x„„u N o„ w 

: a - :i L_ D ■ 7 ■ °- 6l8: ,24 m. l, j, J e ; 

' '** ' * siJJ 



2019 


CIVIL DIGEST, 1911—1923. 


2020 


LIMITATION ACT (IX OF 1908), S. 20— Payment 
by whom. 


LIMITATION ACT (IX OF 1008), 
of interest. 


8. 20 — Payment 


Pavment of intere>t by principal debtor does 
not extend limitation as against surety. 28 B 248, 
Foil. (Abd**r Rahim. J.) Sami Aiyangar v. Lax- 
mi. 9 M. L. T. 263: 9 I. C. 8: 21 M L. J. 455. 

S. 20 — Payment by whom — ‘ Debtor ' — 

Payment by son during life-time of father. 

The woid **debtor" as uj,ed i*i S. 20 of the 
Limitation Act, means the person who is liable 
under the contract of debt. Hence where a father 
and his son form together a joint Hindu family 
and a debt is contracted by the lather, the son is 
in the hletime of the father neither a debtor nor, 
in the absence ol any evidence, as agent of the 
father for the ourposes of the said section. ( Lind- 
say , J. C.) Lacchimi Narain v Daya Sankar. 

47 I. C. 655: 5 0. L. J. 419, 

Ss. 20 and 21 — Payment by whom — Inte- 
rest — Payment of by co morlg igor % if binding on 
the other mortgagors , 

Where pavment of interest as such is made by 
one of several co-mortgagors -uch pavment can- 
not in view of S. 21 of the Limitation Act save 
limitation unde' S. 20 of toat Act except as 
against that co-mortgagor unless it is shown that 
the other co-mortgagors authorised the paymeot. 
{Kanhaiya Lai , A. J. C.) Mubar%k Ali v. Gopi- 
NATH. 45 I. C. 613: 5 0 L. J. 73. 

S. 20— Payment by whom— Stranger— 

— Suit for sale on a mortgage - subsequent tran- 
saction between mortgagee and third person 
paying off mortgagc-dtbl— Whether time extended 
thereby. 

Limitation in respect of a suit for sale on a 
mortgage cannot be extended by subsequent Iran 
saction between the mor'gagee and a third per- 
son for paying off the mortgage debt. (Lindsay, 
J. C.) Deputy Commissioner. Lucknow v. 
St’KANANDAN. 17 0. C. 38:23 I. C. 443. 

8. 20 — Payment by whom— Payment by 

one of the co-reversioners — Effect against others, 

Payment of interest made bv some only of the 
reversionary heirs ol a Hindu towards the amount 
due under a mortgaged b >r.d executed by his 
widow was not sufficient to save the bar of limita- 
tion as against the other reversioners. • Roe and 
Jwala Prasad , JJ.). Sarab Narain Das v Top 
Ojha 43 I. C. 351 : 4 P. L. W 85 : 

(1917) Pat. 348. 


8. 20— Payment by whom—De facto 

guardian. 

Pavment by even a de facto guardian for the 
benefit of minor to avoid law suits, extends 
periods of limitation against the minor, i Sharfud- 
dm and Roe , JJ.) Gita Prosad Singh v. Ragho 
Singh. 40 I. C. 809 : 1 P. L. W. 777. 

S. 20 (1)— Payment by whom -Husband 

^UncterS. 20 of the Limitation Act it is sufficient 
for an illiterate person paying the money to affix 
a mark below an endorsement written by another 
person. A Burmese married couple of the cultivat- 
ing class, working on land together, work it as 
partners to. all intents. When one is temporarily 
incapacitated there is a natural presumption that 
the wife has ostensible authority to act for both 


on the quasi partnership and is an agent within 
S. 20. ( Twomcy , J.) M aung Aung Do. v. Esoop 
Ali. 12 1 C. 23 : 4 Bur. L. T, 217. 

m m S. 20 — Payment by whom — Payment of 

interest by one deft. — If saies limitation against 
other . 

Where payment of interest is made by one deft, 
on behalf ol another, limitation as against the 
latter will be saved only on strict proof by plff, 
that the former had authority to make such pay 
ment on his behalf. ( Hartnoll . O. C. and 
Ormond , /.) Muthuveerappa Chetty v. Abdul 
Kader. 11 1. C. 858 : 4 Bur. L. T. 191. 

Payment of Interest. 

-S 20 and Art. 85 — Payment of interest 

— Proof of. 

The deit. borrowed a sum in 1909 and further 
sums in 1910. He paid certain amount in instal- 
ments. The pltf, settled the accounts and carried 
the balance forward. Last instalment was paid in 
1912. TbO suit by the plff. in 1913 for the balance 
is barred as it was not a mutual account under 
Art 85 and the payments oy defts. were neither in 
his bandwriting nor for interest. { Piggott and 
Lindsay , JJ.) Bank of Multan, Ltd v . Kamta 
Prasad. 39 All 33: 35 I. C. 199 : 14 A. L. J. 949 

— S. 20 — Payment of interest— Partial 
payment— Interest — Payment of. 

•‘Interest*’ in S. 20 of the Act means interest or 
any part ol the interest due. ( Ryves and Lyle , JJ.) 
ABDUL AHAD V. MAHTAB BlBI. 

35 All. 378 : 20 I. C. 258 : 11 A. L. J. 477. 

S. 20 — Payment of interest— Receipt of 

rents and profits by sub-mortgagee — Effect on 
original mortgage. 

Toe purposo ol S. 20. Sub-S. (li of the Limita- 
tion Act is clear. Where interest on a debt or 
legacy is paid by the person liable to pay the debt 
or legacy or where part of the principal of a debt 
is paid oy the debtor the person entitled to the 
debt or legacy acquires the benefit of a fresh 
period ol limitatijo. Under S. 20, sub S. (2), the 
receipt of the rent or produce ol mortgaged pro- 
perty by themorigagee in poistssioa is deemed 
to be a pa>ment for purposes of sub-S. (1). The 
scope of sub-S. (2 ; is limited : it enends the 
period of limitation allowed to a mortgagee for 
suing on the mortgage debt ; it does not confer a 
like indulgence on a mortgagor suing to redeem 
the mortgage. The effect of any other view o I 
S. 20 would be practically to exclude suits for re- 
demption of usufructuary mortgages from the 
operation of the Limitation Act. In any event 
receipt of rents by a sub-mortgagee docs not ex- 
tend the time for redemption ot the original 
mortgage ( Macleod , C.J and Coyajee , J.) Bhag- 
wan Ganapati Mankeshwar v. Madhav Shan- 
kar. 24 Bom. L.B. 713: 46 B. 1000: i922 Bom. 356. 

S. 20 12), Sob. I, Art. 116— Payment of 

interest— Mortgagee in possession receiving pro- 
fits in lieu of interest . 

Where a mortgagee is in possession and as per 
terms of tne mortgage document received 
the profits in lieu of interest such 
receipt ot profits is a payment ot 
interest under S. 20 12) and under Ait. no 
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LIMITATION ACT (IX OF 1908). 8. 20— Payment 
of iote rest. 

of the Act tbe plaintiff would have 6 years 
from the death of the mortgagor within which to 
sue for the debt from that date. {Maclcod, C. J. 
and Shah , J.) Vithob* Mahipathi v. Bala- 
XRJSHNA. 

45 Bom. 1206 : 63 I. C. 234 : 23 Bom. L. B 529 


; s 20 — Payment of interest— Addition of 

inte*cs f to principal. 

The addition of interest due to the principal 
amount by consent of the debtor, is pavraeot of 
interest within the meaning of S. 20. ( Robertson , 
J.) Tricomdas Mills Co. Limited. In re. 

11 1. C. 552 : 18 Bom. L. R. 482 


LIMITATION ACT (IX OP 1908), S. 20— Payment 
of interest. 

Payment of interest saves limitation even 
though a part of the principal is paid at the same 
time. 6 1 C. 16 and 4 B L R. 281 foil. [Phillips, J.) 
RAMAKRISHNA ANNAVl V. PlCHAN'DI CHETTIAR. 

(1923) M. W. N. 564 (l) : 1924 Mad. 123. 


— S. 20 — Payment of intetest- Payment by 

debtor without directions as to its appropriation 
— Effect of. 

Where a payment made with the knowledge 
that it would be appropriated to interest was 
made with the intention that it should be so 
appropriated, it gave a fresh starting point of 
lmitati n w.lhin S. 20 of the Limitation Act. 
(Teunon and Richardson . JJ.) Siva Kumari v. 
BiswambharRoy. 46 1. C. 532. 


such. 


•S. 20— Payment of interest— Interest 


as 


To bring a case within S. 20 of the Limitation 
Act it is not essential that the debtor should on 

° f * very P a * raen ‘. s,ate explicitly 
r men 'S made on account of interest as 
”5?! ,. U ,s c ?°“* h 'f circumstances ex.st which 

make the conciusion inev.tabJe that the payment 

must have been made for interest. 9 Bom, L R 
r r i V? * A ' 1 Mookerjee and Beachcroft 

BoxA C SlKnAa CHANDRA a? r ATTACHAR,EB v Kara “ 
Bdxa bIKDAa. 43 I. C. 812 : 37 C. L. J. 141. 

i^iv'n'^.7 Pay "‘ nl “ / ‘•""“‘-OM »«< 

h B ti P a l y Z enl by a i ud fi men ‘-debtor for money, 
bearing no interest will not extend limitation 

unles« it is in bis hand-writing though tbe decree- 

pay rajnt 8 ^* 1 f h n exccu,ion application as 
paymeot of interest. Decree-holder’s application 

, i y «w g o ,3 \ Vracnt does no * affect s - 20- ( ChatUr - 
R,char ^on, JJ.) Haaendra Chandra 
Battacharjeb p Gajan Chandra Das. 

„ . „„ „ 86 L C - 177 : 22 C. W. N. 825. 

und^ S ™ of mlerest “ SUth - 

ibave b!e„mJ° he WP* ai ° f ‘"terest must 
!en m,de as such either by express dec- 

“fis^irv 5 ^ 

Bitari rIu' 1 ) cl,atter i“ and Walmsley, jj\ 
olTARI Ram V. KUNJI SlNQH. 20 I. C. 857 • 

19 c. W. N. 237. 


' ~ s - 20 —Payment of interest-Person liable 

to pay— Purchaser at Court auction. 

A purchaser of mortgaged property at a Court 
auction, is a person “ liaole to pay the mortgage 
debt within S. 20, and therefore if he pays into 
Court a sum equal to the amount due for costs 
and an excess equal to the amount of interest, the 
excess must be regarded as payment on account 
01 in.crest as such. [Wallis, C. J, and Ramesam, 
J.) Arkonam Sowcar v. Venkataswami Naidu. 

44 Mad. 644 : 40 M. L. J. 218 : 62 I. C. 3y3 : 

13 L. W. 193. 


— -j— S. 20 — Payment of interest— Interest 
added to principal. 

Where in the accounts both of pl£f. and defts 
interest due up to October 25ih was calculated 
and added to the principal, thus wiping out ihe 
debt on account of interest, it is a payment of 
interest which saves limitation under S. 20 of the 
Limitation Act. 24 B. 493; 29 M. 234. Fol). (S« n . 
cer and Phillips, JJ.) Subrauanian Chettiar 

V. SOMASUNDARAM CHETTIAR. 30 I C 777 • 

11916) M.W. N. 755.' 


- o • *" *'• n, n. 

towards interest Ind do nn/ 0 not , Payments 

i(SAad» Lai and Jones JJ 1 MmL MVe lim ‘laUon, 

1- ■ . M „ 69 If. L. B. 1918.' 

<ipal. *: of inter. u and pri„. 


— — S. 20 Payment of interest— What is 
Where the agreement between a creditor and a 
debtor was that a credit in the creditor s book o( 
a certain amount in favour of the debtor should 
be heated as payment ot interest” by the debtor 
and it is relied on to save limitation, the evi- 
dence must show that the debtor was a party to 

the ariangemont and the accounts charging' inter- 
est Irom t.me to time were accepted by ni, n A cre- 
dttor cannut by a more unilateral act of his own 
turn a payment into payment of interest as such 
[Sankaran Nair and Oldfield, JJ.) NaQappa p 
Ram A NATH AN. (1916) 2 M w N 284 ; 

29 1. C. 422 : 4 L. W 663! 

———8. 20— Payment 0 f interest 'as suoh'— 
Appeal, si cond— Question if can be raised 
To make S. 20°, the Limitation Act apply 
there must be au indication that t(ie debtor made 
a payment with the intention that it should be 
taken tor interest. The mere appropriation by a 
creditor or that interest was due on the date U 

dn/S '‘‘ dica,,on * but ‘he fact that the amount 
dU ® and the a . mount Pa'd are same, may amount 

fact tB in 

ttsr- 

I. P°,-k£7r%Z““ ° f 

t0 pay interest as such ought not 
to be inferred merely from the creditor's acorn- 
printing payments in accordance with his K 
power. But if the method of appropr^hon ts 
determined at the outset by express contr^iV 
tween the parlies, specific approprJaUon on fc 
occasion of each payment is tho 

[Drake-Brockman, J. C .) Gopal p. Gov^T^' 

19 L 0. 849: BN. L. R. 7 . 
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LIMITATION ACT (IX OP 1908), S. 20— Payment 
of inteiest. 

S. 20— Payment of interest— Intention- 

Mere appropriation by creditor. 

Under S. 20 onlv payment of interest made as 
such will save limitation, i c., when tbe debtor 
has paid the amount w»th the express or implied j 
intention that it should be paid towards interest 
The mere appropriation by the creditor of the 
pavments to interest is not c uch an indication, 
t Rafiquc . A. J. C.) Chanderpal KuNWar v.\ 
Dunia Prasad. 19 I. C. 825. ( 

S 20— Payment of interest— Possession of 

land and receipt of rents— Saving of limitation. 

Limitation is saved in this case by receipts of 
the produce of the land which the plaintiffs con- < 
tinued to occupy in lieu of interest at the request 1 
of the defendant No. 1 owing to his inability to 
pay his debt. There can be no ground or reason 
why the produce of the laDd should not be 
accepted in lieu of interest if the parties had so 
arranged. ( Ross , J.) Foujdar Singh v. Baiju 
Mahton. 12 I. C. 492. 

S. 20 -Payment of interest— Intention. 

Payment toward* interest must be pavment ot 
interest as such to save limitation under S. ?0 of 
the Act and there must be somethirg to indicate 
an intention to that effect. ( Saunders . A. J. C) 
Nga Twe v. NGA Ba. 31 1.0.101:1 

U. B..B. (1915) II 80. 


S . 20 — Payment of interest— Decree fay - ' 

able by instalments . 

The holder of a decree payable by instalments 
can, alter applying for execution, extend the 
period ol limitation by entering the payment of in- 
terest towards the overdue instalments ( Fawcett , 
J. C. and Kemp. A. J. C ) Pahlumal Sewanmal | 
v. Sidik. 60 I. C. 935 : 14 8. L. B. 198. f 


Scope ot. 

S. 20 — Scope of —Par t payment of princi- 
pal— Handwriting of debtor . 

A part-payment ot principal, appearing in the 
handwri'ing of the person making it is not re- 
quired to be expressly stated as being such. (Pig- 
gott and Gokul Prasad. JJ.) lurlhnderv. Abdul 
Ho„ D 18 A.L. J. 1131 : 69 I. C. 941 ? 

2 U. P. L. B. (A ) 437 : 41 A. 260. 


S. 20— Soopc of— Execution— Saving of 

limitation , 

Part-payment and certification must be made 

bef >re the application lor execution is barred by 

limitation. (Chattcrjec and Suhrawardy , JJ .) 

Madan Mohan v. Haranlal Kundu. 

64 I. C. 72. 


. s. 20 —Scope of. 

Per Ayling. J —A payment under section 20 of 
the Limitation Act in order to save limitation 
must be a conscious act [Aylmg and Spencer. JJ. ) 
Athan Kutti v. Kuttanat Illoth Nabayan 
NaMBUDRI's wife. (1917) M. W. V. 9 : 

5 L. W. 461 : 37 1. C. 756 : 32 M. L J. 317. 

8 20 —Scope of— Payment within limita 

tion— Written statement after expiry of limita - 

* r< A statemen/of payment made in writing by tbc 

payer after the expiry of the original pennd o 
limitation is a sufficient compliance with S. ZO ot 


LIMITATION ACT (IX OF 1908), 8. 21. 

the Limitation Act, if the payment itself was 
made within that period. The written statement 
is merely evidence of the fact and date of pay- 
ment, and it is toe fact of payment that extends 
the period and it is the date of payment lrom 
which it is extended. The proviso to S. 20 lays 
down that the fact and date ot payment can be 
taken as proved only by evidence of a ceitain 
kind and so imposes a minimum decree of credi- 
bility in the evidence. 17 M. 92 ;9 N. L. R. 78, 
Ref. (Batten. J. C. and Hallijox , A. J. C.) 
Kamprasad v. Bansilal 19 N L. B. 6: 

6 N. L. J. 121 : 1923 Nag. 117, 


S. 20 (2)— Scote of— Suit for recovery 

of mortgage money — Applicability cf the section . 

S. 2u. cl. (2) of tbe Lim. Act applies to a suit for 
recovery ol the mortgage money by the mortgagee 
under S. 6K of ihe T. P. net. (Lindsay, J . C). 
Mahadeo Iewari v. Sitla Fakhsh Singh. 

8 0. L. J. 660 : 1922 Oudh 102. 


Uncertified Payment. 


S. 20 (l)— Uncertified payment— If can 

save limitation. 

A payment under S. 20 must be of such a nature 
that it cculd be an answer to a suit brought 
by the plff . to recover the amount. 19 M. 340 ; 24 

B. 496 ; 25 C. 852 (P. C.), Foil. A pavment of the 
decree amount uncertified un^cr O. 21, R. 2, 

C. P. Code, belore the txpiiauOD cl iht ** pre- 

scribed’ as laid down in S. 20 cannot be relied 
upon by the decree-holder to prevent an appli- 
cation for exerution being time barred. (Pratt. 
J. C and Fawcett. A J.C.) Napsoomal v. TiRA- 
thmal. 30 I. C. 51 : 9 8. L B. 27» 

8. 21 (1) — ' "Lawful guardian'*— Hindu 

brother. 

The brother under the Hindu Law is not a 
lawful guardian within S. 21 during tbe life-time 
ot the mother. (Mookcrjcc and Walmslcy . JJ.) 
BlBESWAR MOOKERJEE V. AMBIKA CHARAN 
Battacharjee. 42 I. C. 472 : 45 C. 630. 

8. 21 (l)— "Lawful guardian meaning 

0> A person lawfully acting as guardian though 
not appointed for the purpose, is lawful guard- 
ian within the meaning of the section, when 
acting for the benefit of the minor ( Bakcwcll . 
J 1 TlRAPAYYA V. MULLIDI RAHaSWAMI. 

(1913) M.W.N. 364 : 19 I. C. 362: 24 M. L. J. 428. 


8. 21 (2) — Joint mortgagors— Payment of 

etcsl by one— Effect. .... . 

rhe distinction between simple debts and real 
3 ts mainiaired in the English Statutes of lim.ta- 
d is abrogated by s. 21 of the Limitation Act. 
ere is no distinction made by the section 
ween the ca*e of co-mortgagors and that of co- 
irtgagees. The word "joint contractors 1 in the 
:tion includes joint mortgagors also. S. 21 ot 
: Limitation Act is an explanation to Ss 19 and 
of tbe Act Ihe object being to provide that 
: onlv of the contracting parties shall not 
iinarily impose a liability on the matter by 
ythiuR done by him. Limitation whether creat- 
as a right or as a disability is pnma facte 
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LIMITATION ACT (IX OF 1908). 8. 21. 

personal and unless the legislature so provides 
a co-operative right or liability should not be 
imposed. iSpencer and Seshagiri Aiyar , ]].) 
Muthu Cbettiar v. Muhammad Hussain. 

65 I. C. 763. 

S. 21 (2)— Joint partners— Acknowledg- 
ment — Implied authority . 

An acknowledgment must be authorised or 
roust be capable of being inferred from the acts 
of parties. In the -absence of direct evidence 
that a co-contractor or partner has authorised 
■his co-contractor or co-partner to acknowledge a 
debt or ti make paymems saving limitation on 
his behalf, the Court can infer such authority 
from other circumstances, such as the position ot 
the olher co -contractors or partners in the busi- 
ness. 37 M. 146. Foil. 32 M. 421; 35 M. 142. 
Disapproved. {Ayling, Coutls Trotter and Sesha- 
giri Aiyar, JJ.) Pandiri VeeraNNA v. Grandhi 
Vebrabhadraswami. 

41 Mad. 427: 28 M. L. T. 261: (J918) M. W N. 285: 
7 I. W. 652 : 45 I. C. 18 : 34 M. L. J. 373 IF B.). 

3. 21 (2) — Joint contractor — Surety. 
Where the debt is kepi alive by part-payment 
and the liability of other is several, then it should 
be proved that the person represented the other 
persons. 28 B. 248; 27 M. L. ]. 455, Foil. S. 21 (2) 
of the Act is not exhaustive and the test is whe- 
ther the person keeping the debt alive had 
express or implied authority on behalf of others. 
{Seshagiri Aiyar, J ,) Kothandarau Chbtty v. 
Shanmugam Chetti. 32 I. c. 608 

-r-S.21 (21 — Joint ptomissors — Acknowledg- 
ment by one— Effect. 

.The conduct of the parties might show that one 
-lomt p-omisor bas implied authority to make an 
acknowledgment on behalf of the other. \Han- 
nay. J.) Annamalai Pattar r. Natesa Iybr. 

25 l. C. 927 : (1914) M. W. N. 793. 


LIMITATION ACT (IX OF 1908). 8. 22— Addition 
of parties. 

S. 23 —Addition of parties — Partnership 

— Suit for dissolution m 

In a suit for dissolution of a partnership two 
members of the firm were described as Joharmull 
Manmull, that being the name of a firm constitu- 
ted by tho^e two members only. Subsequently 
the plaint was allowed to be amended by putting 
in the full name and description of each of the 
partners. Held, that the amendment did not 
amount to addition of new parties and consequ 
ently was npt affected by the provisions of S. 22 
of the Limitation Act. 12 C. W. N. 8; 20 C. W. N. 
49; 37 Cal. 229 referred to. {Page, ).) Sheodoyal 
Khemka v. Joharmull Manmull, 

50 C. 649 : 1924 Cal. 74. 

— S. ^2— Addition of parties— Benamidar 

suit against— Addition of real owner , 

A principal cannot be added out of time in the 
shoes of his benamidar who is sued within 
time. [Holmwood and Chapman , JJ ) Jagabandhu 
Biswas v. Srinath Chatterjee. 18 I. C. 393. 

S. 22— Addition of parlies— Additional 
representatives . 

In a suit to enforce rights of trust, by persons 
interested in the trust, additions of more repre- 
sentatives out of time does not bar the suit. 
{ Seshagiri Iyer and Phillips % JJ.) Kanda PoNNAP- 
pa Naickbn v. Venkatbsa I yhr. 9 L. W. 377 : 

60 I. C. 353 : 11919) M W. N. 435. 

“ 8 22— Addition of parties— Institution 

of suit, date of. 

The date of institution of a suit as against a 
newly-added party must be the date on which he 
was added as a party. ( Oldfield and Phillips , 
JJ.) Faramasivam Pillai v . Aristotle Chakona. 

38 I. C. 169 : 6 L. W. 222. 


Effect * ^ ^ Co heirs — Payment by one 

Payment of interest by one of the heirs on a de 
due by the deceased person does not save limit 
IS" the other heirs 14 I. C. 128. Fol 

{Mating Kin, J.) Yagappa Chbtty v. Mahouk 
9 L. B. B. 78: 40 I. C. 868 : 11 Bur. L T. IS 


8 . 22 

Addition of portlet. 
Amendment, 

Applioability. 

Hein added as partiee. 
Hecewary party. 

Hew defendant. 

Hew plaintiff. 

Scope of. 

Substitution of partial. 

8uii against wrong defendant: 
Bull against dead peraon. 


Addition of parties. 

• been brought on the % hea ho 

»*r*ard. JJ, , 

• >M! .H i, I. 0. 588: 13 Bom. 1 . B. 


8. 22 — Addition of parlies — Assignee 

added — Limitation. 

Per Seshagiri Aiyar, J S. 22 of the Limita- 
tion Act applies only to cases where the added or 
substituted plaintiff warns to litigate a right for 
himself independently of the right of the original 
plaintiff. Where therefore a plaintiff is added in 
consequence of the assignment of the rights of 
ibe original plff, his right to a decree is not 
affected by S. 22. 23 A. 331; 14 C. 400; 20 C. L T 
107. Foil.; 34 C. 612, Dist. ( Wallis . C. J. and 
Seshagiri Atyar, J.) Arunachblla Ambalan v. 
K.G. Orr. 40 Mad. 723: 29 l.C. 634: 32 M.t.J. 407. 


f. 28 — Addition of parlies— Suit by agent 

on behalf of firm— Addition of partners as co- 
plaintiffs. 

The section will not apply when a suit is 
brought by an agent on behalf of a firm of 
partners, merely because it is so barred when 
the other members of the partnership are Im- 
pleaded as co-plaintiffs. ( Seshagiri Iyer J) 
Marayappa Chbtty v. swami Chetty. 

. 28 I. C. 810 :2L. W. 289. 


a 43 


... • aaauion of parties — Par tv 

The joinder of a person already represented 
»n the suit as a party to it is not joinder within 
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LIMITATION ACT (IX OF 1908), S. 22— Addition 
of parties. 

the meaning of S. 22 of the Limitation Act. 
[Mit r a, A. J . C.) Narahar v. Narain. 

66 I. C. 386. 

S. 22 — Addition of par lies— After time 

— When acts as a bar. 

The joinder of parties after time involves a 
bar only if the joinder was necessary to the suit. 
{Pratt, J . C. and Crouch y A. J. C.) GoHIMAL 
Dayalimal v. Karmoomal Siroomal. 

35 I. C. 661 : 10 S. L. B. 38. 

Amendment. 

3. 22 — Amendment of plaint — After lime 

— Non-essential particular— Bar. 

Amendment of a plaint with reference to a 
non-essential particular made after time without 
adding a new plff. or deft, is not affected by S. 22. 
( Kanhaiya Laly A. J. C. and Kendall , A . J. C .) 
Bisheshar Baya v. Hira Lal. 19 0. C. 221 : 

36 I. C. 911 :4 0. L. J. 49. 


LIMITATION ACT (IX OF 1908), 8. 22-Necesmr 
party. 

cation, it was held that the addition of the parties 
after the expiry of required t»me fixed, did not 
involve a dismissal of the suit under S. 22 of 
Limitation Act ; moreover the suit was not bar- 
red agaiust them as money was specifically charg- 
ed on the whole property by the deceased, (b’co/f, 
C. J. and Shah. J .) Virchand Vjjakaran v. 
Kondu Kasam. 39 Bom, 729 : 31 I, C. 180 : 

17 Bom, L. B. 686. 

Necessary party. 

S. 22 —Necessary parly— Pro- forma 

defendants added. 

Where in a suit, some persons against whom 
the suit is barred arc added as defendants, S. 22 
of tbe Act does not bar the whole suit, if the 
added parties are pro forma defendants against 
whom no relief is claimed. ( Macleod , C. J. and 
Fawcetty J.) Shiwa Bhai Rajaram v. Shiddhes- 
WAR. 

45 Bom. 1009 : 61 1. C. 590 : 23 Bom. L. B. 405. 


Applicability. 

8. 22— Applicability — Pro forma defts. 

made piffs. 

S. 22 of the Limitation Act does not apply 
to cases where pro forma defts. arc made piffs. 
{Kensington and CheviSy JJ.) BhagwaN Das v. 
Bhanamal. 137 P. W. B 1912; 

14 I. C. 566 : 84 P. B. 1912 

. 8. 22— Applicability— Application to sub- 

stitute legal representative. 

S. 22 of the Limitation Act governs suits 
and not applications for the substitution of a 
legal representative. ( Batten , A. /. C.) Amo- 
LAKSAO v. GoviNDRAO. 49 I.C 34: 15 N. L. B. 21. 

8 22— Applicability— Application to set 

aside ex parte decree — Addition of parties. 

3. 22 of the Lira. Act, which speaks only of 
suits, does not apply to applications. An appli- 
cation to set aside an ex parte decree cannot, as 
regards an added party, be regarded to have been 
made when the added party is actually brought 
on the record of the application. When a thing is 
deemed to be something else, in truth it is not that 
something else, but is treated as that something 
else by a statutory fiction for the purposes of that 
particular statute. Thus the word “ deemed 1 ' in 
S 22 of the Limitation Act indicates that the 
statutory fiction can be resorted to only when 
alter the institution of a suit a new party is 
added or substituted. {Das and Buckmll % JJ.) 
Chandrika Roy v. Ram Kubr Thakur 

1922 Pat. 75 : 1923 P. 88. 

-3. 22— Applicability — Proceedings in 

execution. 

S 22 does not apply to execution proceedings. 
[Das and Adami, JJ.) GULAB KUAR v. Mhham- 

madZapfar Hassan Khan 2 

62 1. C. 30 : 6 P. L. J. 358 

Heirs added as parties. 

8. 22 —Heirs added as parties. 

In a suit brought against the minor son of the 
mortgagor a Mahomedan on contention that the 
suit was barred as against the other heirs who 
were atterwards added as parties on plff's. appli- 


8. 22 — Necessary party — Addition of 

parties after limitation— Whole suit when barred. 

Where the addition of a defendant is not 
essential to the maintainability of the suit but is 
merely made to protect the interests of the defen- 
dant already impleaded, the fact that he is added 
as a party after the expiry of the period of limita- 
tion prescribed for the suit does not entail the 
dismissal of the suit as barred by limitation. 33 
Cal. 1079; 33 All. 27 2: 28 B. 11 Ref. {Suhrawardy 
and Cumingy JJ.) Sital Prashad I oddar v. 
Kaifut Sheikh. 26 C. W. N. 488 : 1922 Cal. 149. 


S 22— Necessary party— Suit for pre- 

mption— Impleading one of the vendees after 
imitation — Effect. 

Where one of several vendees in a suit for pre- 
mption is impleaded after tbe expiry of one 
ear from the date of sale, when the* suit would 
e barred against him the whole suit is barred. 
Broadway, J.) NlAZ ALI KHAN V. MUHAMMAD 

k FZAL Khan. Lah - 

-8. 22 (1 )— Necessary Party — Addition 


if ter time— Effect. 

If a necessary party without whose presence 
n the record the suit cannot be adjudicated upon 
ias been omitted and is added alter the period of 
imitation the suit is barred against all the defts. 
Scolt-Smith, J.) Harm Narain v. Salamat Rai. 

67 I. C. 52 : 2 U. P# L B. |L.) 120. 

— S. 22 — Necessary party — Co-executor 


ded late • A . 

Where in a suit by an executor to reco y^ r 
jperties of the testator within 12 years of the 
verse possession by the deft., the co-executor 
io was a necessary party was made deft, more 
m 12 years alter tbe delt’s. adverse possession, : 
Id, that the suit should be deemed as msti- 
ed on the date the co-executor was added, ana 
nee it was time-barred. To save the bar ot 
illation, a properly framed suit must be file 
thin the prescribed period. [Wallts, cJ V* 
mtsarn. J.) Srebrangathanni v. Vaithi 

iga Mudaliar. * B.1 0 T 0 104 - 

13 L. W. 363. >9 K. 1. °j 
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LIMITATION! AC X OF 1908). B. 22— Neoes- 
i*ry party. 

% 

S. 22— Necessary party— Alienee pen- 
dente lite. 

An alienee Pendente lite is not a Decessary 
party to the suit. He might be made a party as 
an act of grace but as he is not a necessary 
party, he cannot take advantage of S. 22 (1) of 
the Limitation Act and raise the question of 
limitation based on the fact that he was made a 
party after the period of limitation had expired, 
(Sadastva Aiyar and Spencer , JJ.) Krishnappa 
Chetty v . Abdul Kader Saheb. 

88 Mad, 536 : 25 I. C. 11 : 26 M. L. J. 449. 

— j 8. 22 — Necessary and proper parties — 

Distinction between. 

In mortgage suits the puisne mortgagee is a 
proper but not a necessary party. A uecessary 
party is a proper party but a proper party is i.ot 
always a necessary party, (Miller* L. J. and 
Mvllick* J.) Sital Prasad v Asho Singh. 

1922 Pat. 326 : 1923 P 651. 

S. 22— Necessary parly— Bar of hmita- 

tton-C. P. Code , 0 . /, R. 9. 

If a plff. sues to recover the joint property of 
two or more persons, and at the time of trial 
omits to join all proper and necessary parties, and 
if the rights oi those who ought to be added as 
parties to the suit are barred by limitation, the 
suit must be dismissed for want of proper or dc 
fective joinder of parties. 6 C. 8&fi : 14 C 721 ; 7 
217 : 31 C- 487 IP. C.); 21 B. 164 : 14 A. 524 : 
41 c . 727 : 12 A. L. J. 619 ; 794 ; 27 B. 31. rei. 
ine principle applies to cases where several per- 
sons jointly seek to recover the assets oi a de- 
ceased person. 18 C. W, N. 461, Appr. O. 1. R. 9 
?i"7 applies to cases where relict can be given 
•I the necessary parties are joined and the applica- 
tion Is within time, but not to cases where the 
parties to be joined, are barred in the assertion ol 
tneir right,. In that case though they may be 
joined the 'kfcmt m ust be dismissed. [Atkinson 
Jw 3 la Prasad . JJ.) BhAgela Koer v 

Abdul Rahman. 30 I. c. 77. 

New defendant. 

Z— 8 : . 2S .~ Nev> defendant — Petition 

admissible purchaser— Addition of real 

wt .u fUr “"“Suit not barred. 

Ik r r ? al P° TC haser was joined as a party 

haUhe P a P H^ ,0n a ' ter of I'mitat.on. held. 

afinL H add ' U ? n ° f par ‘y ,he Period of limi 

not *‘ 1,ail dismissal of the aoplica- 

[Stuart jTVl neWly * dded real P UTC baser 
Stuart, J .) Mt. & H AGao v _ Mahta Pba?ad 

1923 All. 463 


: S525 fltssassr mhMc 

enUy S I he"* Re r ** ! hc c ° riec,ion of a certain 

cribed as Mr 5T w‘°L' r ' gh .‘ S ,he def ‘- des- 
p nrK __ as ?? r : J? I* Forbes instead of Mias P T 

limitation tawiuSL thlSSiT n °| h barred 
the deft, was b5?«5£Sl narae ° ‘ 

S 

whose name had been in T. w. e P*” 0 " 


•LIMITATION ACT f]X OF £1908), B. 22— New 
plaintiff. 

New plaintiff. 

— — S. 22 —New plaintiff — Suit by manager 

of joint family— Other members added after time 
— Effect — Pormal parties . 

Where in a suit bv the manager of a joint Hindu 
family junior members arc added as parties after 
expiry of the period of limitation they are merely 
1 formal parties and the suit is not barred. ( Lord 
■ Robson.) Kish»n Pkashad t;. Har Narain Singh. 
k 33 All 272 : 38 1. A. 45 : 16 C. W. N 321 : 

8 A. L. J. 256 : 9 M. L. T. M3 : 
13 C. L J. 345 : 13 Bom. L. B. 359 : 
(1911) 2 M. W. N. 395 : 9 I. C. 739 : 

21 M. I. J. 378 (P. C.}. 

“ 92 — New plaintiff— Suit by manager 

of a joint Hindu family- One member joined 
; after limitation period— Effect. 

W’here a suit for rent was filed by the manager 
of a joint Hindu family withrn time, but alter 
the period of limitation was over, one of the 
members was allowed to be joined as co-plff. 
The addition of the new plff. would * not 
affect the right of the original plff. to con- 
tinue the suit and the claim is not barred by 
reason merely of the said addition, l Jenkins . C./„ 
and Mookerjee* J.) Bhola Roy v. Jung Bahadur 
S ingh - 22 I. C. 798 . 19 C. L. J. 5. 

T“! 22 New plaintiff — Suit amended as 

on behalf of company. 

Where a person sued in his own Dame bat 
amended it after time as suing on behalf of the 
company % Held* that it was not one of adding a 
new plff. within S- 22 and the suit was therefore 
not barred. (Abdur Rahim and Spencer* JJ.) 
Muthu Krishna Pillai v. Rajam Aiyangar. 

33 I. C 367 : 80 M. L. J. 5T. 

3. 22 — New plaintiff — Suit in private 
capaaty-Amendment of suit as managing direc- 
tor— Effect* 

The effect of a subsequent application by the 
plaintiff asking that a decree in the alternative 
may be passed m his fav ,or as Managing Director 
of a Company (he having sued in his private capa- 
city in the first instance), is not to add a new 
plaintiff after the r»ght to sue has become barred 
by limitation. This is not equivalent to adding 
a new plaintiff so as to admit of the terras of Art. 
22 being applied to the case The alteration 
merely has the effect of altering the ground on 
which the plaintiff already on recoid can recover 
the suit amount 15 M. 417 ; 32 C 582 : 25 M. L 
J. 452 Foil, [Hannay, J.) Ramm Aiyar v. 
Muthukrishna Pillai. 

2' I- C. 845 : 16 M. L. T. 851. 

— 3. 22 (1 J — New plaintiff -Parly not 

signing or verifying pleading -Wrong descrip- 
tion of party. * * 

Where one of the plffs. is wrongly described in 
the plaiet a, a minor and has not himselt signed 
and verified the plaint, h c is not, on that account, 
to be considered not a patty. The plff. who has 
not eigoed or verified cannot be considered lo be 
a new party, when he signs or verifies ihe plaint, 
under S. 23. [MUter and Abdur Rahim. JJ.) 

v ‘ Pwbrayya Chhtty, 
(1818) K, w.H. 1807: IT I. 0. 580 :85H. L. 3. 174* 
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LIMITATION ACT (IX OF 1908). S. 22— Scope of. ; 

Scope of. 

S. 22 -Scope of— Devolution of interest 

— C. P. Code. 0. 22. R. 10. 

S. 22 (1) of the Limitation Act (correspondin'; to ' 
the Straits Ordinance) contemplates cases in 
which a suit is defective by reason of the right 
persons not having been made parties, but not 
cases in which the suit was originally properly 
instituted but has become defective owing to a 
devolution of interest. In the latter case an 
order to carry on proceedings should be made. 

( Lord Parker , J ) Soona Mayna Kena Roona 
Meyappa Chetty v . Soona Navena Suppka- 
manian Chetty. 

20 C V. N. 833 : (1916) 1 M. W. N. 455 : 

18 Bom. L. R. 642 : 43 I. A 113 : 

(1916) 1 A. C. 603 : 35 I. C. 323 : 

85 L. J. (P. C.) 179 : 114 L. T. 1002. (P. C.) 

8. 22 — Scope of — Joinder after limita- 
tion of a party not necessary , 

Where the holder of a bond was not implead- ( 
cd by the plaintiff assignee until the expiry of 
the period of the limitation but the assignee ad- ’ 
milted that she had authorised her agent to as- ] 
sign the bond for consideration, held S. 22 of the 
Limitation Act docs not lay down that a joinder 
after the period of limitation shall in all cases 
necessarily involve a dismissal of the suit. If the 
presence of a party added after the prescribed 
period is not necessary t) enable the court to 
award such relief as may be given in the suit | 
framed by the plaintiff and he is joined ex 
nrajort cautela the suit is not barred merely be- 
cause the limitation had expired at the time 
when he was impleaded. (Shadi Lal % C.J,I Kunj 
Lal v. Hari Ram. 1923 Lah 438 (1) # 

S. 22 — Scope of —Addition of parties— 

Suit — Appeal. 

S. 22 of the Lim. Act does not prescribe any : 
period ol limitation for the joinder of a party to 
a suit under O. l,R. 10. C.P, Code or to an appeal 
under O. 41, R. 20, C.P. Code, and there is nothing 
to prevent such a joinder in either a suit or 
appeal even after it is barred by time. S. 22 
applies undoubtedly to appeals as much as to j 
suits in principle, if not in words. But there is a 
difference in the result arising out of the applica- 
tion of S. 5 of the Lim. Act to appeals and not to 
suits. A suit in which a defendant is joined 
after the period of limitation has expired must 
necessarily be dismissed against him,In an appeal, j 
however, there may possibly be reasons justi lying 
its admission alter time under S, 5. ( Hallifax , 
A. J.C.) Kuksa v. Rajiba Bahu. 

1922 Nag. 213 

8. 22 — Scope of— "Suit” deemed— Mean. 

ing. ... J 

1 Suit * in S. 22 does not include ‘application 
and hence the section does not apply to applica- 
tions. Apart from the section, an application to 
set aside an ex parte decree, cannot as regards 
an added party, be considered as made when the 
added party is brought on record, ‘Deemed* in- 
dicates that the statutory fiction can be resorted 
to, only when alter the institution of a suit a new 
party is added or substituted, ( Dass and Buck - 
»ill t JJ.) Chandrika Boy v. Ram Kubr Thakur. 

2 lat. L. T. 771 : 62 I. C. 636 : 6 P. L. J. 468. 


LIMITATION ACT (IX OF 1908), S. 22— 8uit 
against wrong defendant. 

Substitution of parties. 

S. 22 — Substitution of parties--Pro forma 

deft, made plff — Limitation. 

A person originally impleaded as a pro forma 
deft. b«»t subsequently made a plff. is not a new 
partv to whom the provisions of S. 22 of the 
Limitation Act apply. 35 Cal 1065; 38 Cal. 342 ; 
34 Bom. 91 Ref. (Holmwood and Mullick , JJ . 
Dwarka Nath Dass v. Manmohan Topedar. 

19 C. W. N. 1269 30 I C. 84: 

21 C. L. J 611. 


S. 22 (1) — Substitution of parties— 

Amendments — Effect of. 

Amendments made in the plaint by the leave 
of the judge cannot amount to an addition or 
substitution of party within S. 22 of the Limita- 
tion Act. ( Fletcher and Teunon. JJ.) KURMANI 
Singha v. Wasjf Ali. 28 I. C. 818 : 

19 C. W. N. 1193. 

— S. 22 (2)— Substitution of parlies— Deft. 

made plff . 

S. 22 of the Limitation Act does not apply 
when a deft, is made a plff. (Spencer aud Napier , 
JJ) Municipal Council of Kumbakonam v, 
Veeraperumal Padayachi. 

(1915) M. W. N. 143 : 28 I. C. 45 : 28 M. L. J. 147. 

S. 22— Substitution of parties-’ Recti- 
fication of original improper representation. 

When th e ces'u que trust is substantially on 
the record fro n the beginning, the rectification of 
the original improper representation by insert- 
ing 'he name of a proper representative cannot 
be treated as the addition of new parties to come 
under S. 22 of the Limitation Act. (Benson and 
Sadasiva Aiyar % JJ.) SUBRAMANIA Iyek v. 
Subba NaidV. 14 M. L. T. 437 : 21 1. C. 421 : 

25 M. L. J. 452. 

at 

S. 22— Substitution of parties — Trans- 
position of pro forma deft, as plff . — Limitation. 

Where a pro forma delt. is transferred from 
the category of a defendant to that of a plff. 
there is no introduction of a new plaintiff within 
S. 22 of ihe Lim. Act. 35 C, 1065 ; 3-1 B. 91 ; 38 
C. 342 Rel. Consequently even though the suit 
would be lime barred if instituted on the date of 
such transposition it does not aflect tbc suit al- 
ready iustituted. ( Raymond , A. J. C.) Firm of 
Gerimal Hariram v. Firm of Raghunath 
KalianJI. 66 I. C. 878. 

S. 22 (2)— Substitution o) parties— New 

firm suing on contract of old firm. 

Retirement of a partner and introduction of 
a new one in his stead has the effect of con- 
stituting a new firm. In such a case the new 
firm is precluded from enforcing contract by 
old firm and if the new firm brings a suit on a 
contract by ihe old firm, S. 22(2) operates as a 
bar to the substitution of the names of old firm 
after the expiry of limitation period. ( Kemp. J.) 
Manghoomal Jethanand v. Aratmal Sutram- 
das. 15 s. L. R 152 : 1922 Sind 13. 

Suit against wrong defendant, 

8. 22 —Suit against a wrong deft . join 

ing a right one after time . 
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LIMITATION ACT (IX OP 1908), 8. 22— Sait 
against dead person 

Where the mistake in the name of the deft, 
is a clerical mistake the suit is within time and 
such amendment is also within time. ( Sharfud - 
din and Teunon % JJ % ) Jogendra Narayan Roy v. 
Forbes, 82 I. C. 872. 


Suit against dead person. 

•8. 22 —Suit against dead person — Effect 


of. 

A plff. cannot claim the benefit of the institution 
of a suit against dead person for the purpose of 
extending the period of limitation against his 
heirs. [Kanhaiya Lal % A. J. C.) NaU Nehal 
Singh v. The Deputy Commissioner, Unao. 

47 1. C. 894 : 5 0. L. J, 548. 


LIMITATION ACT (IX OF 1908), 8, 23. 

on the face, there is no continuing wrong for pur- 
pose of limitation nor does lime run only from the 
time any specific injury is caused. (Shah, A.CJ. 
and Crump, J.) Abdulla v. Abdulla. 

25 Bom. L. B, 1383 : 1924 Bom. 290. 

•S.23— Applicability— Suit for a derla - 


8. 22 — Suit for damages for wrongful 

distraint— Limitation — Agra Tenancy\Act , S. 146 
The plaintiff's had cut and stacked, from the 
land, within the purview of their lease a large 
quantity of thatching grass which they hoped to 
sell at a substantial profit. The defendants wrong- 
fully and maliciously levied a distraint, under 
colour of Chapter IX of the Tenancy Act, upon 
this grass of the plaintiffs. The immediate result 
of this was that the plaintiffs missed their market 
and were uuable to sell their grass, while the de- 
fendants were disposing of theirs. In the mean- 
time the rainy season began and the land upon 
which the plaintiffs’ stacks were standing was 
flooded. The plaintiffs brought a suit to contest 
the distraint and finally succeeded in obtaining 
an order from the Court setting the distraint 
aside. When however, they became enMied to 
re-enter ioto possession of tbeir own grass, the 
stacks, had been so damaged by rain and flj 0 d 
as to be utterly worthless. Thereupon the plain- 
tiffs claimed the full value of the stacks, as the 
correct measure of damages for the wrong done 
•"to them by the defendants in wrongfully distrain- 
ing the same. The distraint was levied on the 
lotu May 1919. The suit under S. 142 of the 
Tenancy Act, to contest the distraint was 
terminated by the Court's order releasing the 
grass on 16th of September 1919. The present 
^uit for damages was insituted on the 12th of 
December 1919. 

following Dalip Upadhia v . Gauridat 
'Vpadhia (II Legal Remembrancer 61) the cause 
of action for a suit tor damages in respect of a 
wrongful dif train! takes its origin from the day 
on which the distraint came to an end and tb e 
* c Iawu »V instituted within the prescrib- 

tl0 A ^, e * IOd of lh . rce mooths calculated 
m the ga id date. The suit Was therefore within 
\P*ggott % Walsh and Lindsay , JJ ) Jhabbu v 
Musammat Batul. 45 A. 208: L. H. 4 A. 1 (Bey.) : 

1923 All. 146. 


T„ s/ ™ 8 - " “ d A "' °f aclton- 

«srti*&sssr ftss 

P«M*D So»AR Ma» 0 AR Ma»„AR a/i! C l „° 

- •* V 12 A, l; 3. 1150. 

^S^lZls7 C ° n ! inUing wron S"What 

C D— VOL. Ill (28 


ration of public ng^tofway — Continuing obs- 
truction, 

S. 23 is applicable to a suit for a declaration 
of public ruht ot way as the obstruction is a con- 
tinuing wrong. [Panion , J.) Haris CHANDRA 
Saha v . Pran Nath Chakrabarty. 

26 C. W. N. 687. 


8. 23 and Art. 146— Continuing wrong — 

Adverse possession— Encroachment in Municipal 
street . 

Wbe*e the deft, had erected a rowak or platform 
as a i integral part of his building over a street 
or a drain vested in the plff. Municipality and 
the building had stood for half a century there is 
no continuing wrong and limitation for a suit by 
the plff. is net saved by S. 2d of the Limitation 
Act. The injury is complete on tbe erection of the 
rowak . (iV. R. Chatter jee and S heepshanks* JJ.) 
Ashutosh Sadukhan v. Corporation of 
Calcutta. 49 I. C. 93 : 28 C. L. J. 494. 

S. 23— Continuing wrong — Obstruction 

to discharge of water. 

Aa obstruction to the dicchargeof surface water 
constitutes a recurring cause of action and 
tberetore no question of limitation can arise in a 
suit for the removal of the obstruction. [Walmsley 
and Greaves , JJ.) Kaeswar Mukbrji v. Annoda 
Prasad Patra. 41 1. C. 863 : 22 C. W. N 668. 

8 23, Arts. 120 and 131— Applicability— 

Suit hy succeeding manager to set aside a com- 
mutation — Arrangement made by hts pre- 
decessor. 

Where the deft, held lands belonging to a 
temple at half the Government rates and was also 
liable to render certain personal services and the 
manager commuted the latter into a money rent 
of one rupee, in a suit by the subsequent manager 
to set aside this commutation ten years after its 
da’e, held remanding the caso U? that if the 
arrangement was a temporarylone, the suit would 
not be barred if brought within 12 years^ of 
denial of the plff's rifcht inasmuch as the pltf. # s 
claim was either to assess rent which was a 
recurring right or to enhance the rent, and (2) 
that if the arrangement was a permanent one 
and the rent was fixed in perpetuity then it 
would amount to the creation of a permanent 
tenure, at a fixed rent by shebait and it must bo 
set aside whithia 6 years of the plff.'s succession 
to office. Olherwise the suit would be barred 
under Art. 120 ( Chalteriee and Newbould x JJ ) 

SURAJA DATT SARUA DEOU V. EKA-DAHlA KOCH. 

39 I, C. 522, 

8 23, Sch. I, Arts. 120 and 142— Continu- 

tng wrong— Order under 146, Cr. P. Code 
Where a Magistrate attached a disputed pro- 
pert) under S. 146, Cr. P. Code when plff 
** '“wM possession and plff. soe d 
(or declaration of title (or recovery of possession 
it was htid that the iuits though framed as suits 
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LIMITATION ACT lIX OF 1908), S, 23. 

for possession could no t be treated as such and 
vjere n"t governed by Art 142, Limitation Act. 
The case should be treated as one of continuing 
wrong within S. 23 of the Limitation Act and the 
suit is not barred under Art. 120 of Limitation 
Act as a Iresh period of limitation beg»ns to run 
at every moment of the time the wrong 
continues, as the title continues unaffect 
ed in the true owner for under S. 28 his 
right is extinguished only at the determination of 
the period limited for the institution of a suit for 
possession. [Mo'kerjee and B'achcroft , JJ.) 
Brojendra Kishore Roy v. Bharat Chandra 
Roy - 22 C. L. J. 283 : 31 I. C 242 : 

20 C. W. N. 481. 

— S 23 Continuing wrong — Obstruction to 
watcrflow - Right of wav. 

Ihe obstructions which interfere with the flow 
of water are in the nature of continuing nuisances 
as to which the cause of action is renewed dc die 
in diem so long as the obstructions causing Such 
interference are allowed to continue* There is 
no distinction between an obstruction to a water 
course and one to a way and wrongful integer* 
encc with a right of way cO'*stitutes a nuisance. 
Obstruct ns to easements other than water- 
coupes may be treated as continuing nuisances, 
1 C. W. N. 96 ; 6 C. 394, Ref | Mookerjee and 
Richardson , J J .) Nazimui LA v Wazidulla. 

29 I. C. 385 : 21 C, L. J. 640. 

— S. 23 — Nuisance is a continuing wrong. 

Causing nuisance is a continuous wrong in- 
dependent of contract and therefore a fresh 
period of limitation bcg-nsal every moment dur- 
ing which ihe wrong continues. (Le Rossignol , 
/.) Rukn-ud-din v . Altap Ahmad. 

60 I. C. 529. 

8. 23— Continuing injury — Erecting 

chaffers on land is a. 

Erecting chappers on land belonging to 
another is not a continuing injury within S. 23. 

( Broadway . J.) Lal Singh v . Hira Singh. 

3 I ah. L. J 128 : 60 I. C. 20: 

3U P LB, (Lab.) 9 

S. 23 and Art. 120 — Continuing wrong — 

Discharging r atn water on to flff's roof. 

Plaintiffs sued for. perpetual injunction re- 
straining defendant from discharging rain water 
on to ihe roof ot the plaint : fl’s shrp through a 
parnala. Held , that each occasion when the 
defendant discharged water through the parnala 
on the plaintiff’s roof the plaintiff's got a fresh 
cause of action and that the last occasion when 
this was done may be held as the starting point 
of limitation for the present suit, unless an in- 
defeasible right of easement by twenty vears' 
enjoyment has been acquired by the deft. 25 I. C. 
185 ; 24 W. R 97, Poll [Shadi Lat t C. J.) 
Nur Mahomed v. Gauri Shankar, 

2 U. P, L, R. (Lah.) 116 : 66 I C. 1003 : 

2 Lah. L. J. 463. 

8. 23 —Came of action— Appropriation of 

income hy co-sharer — Suit / or declaration. 

Every fresh appropriation of the income of 
property by one co-sharer to the exclusion of 
others is a fresh invasion of their rights and gives 


I LIMITATION ACT (IX OP 1908). 8. 28. 

rise to a fresh cause of action to the other co- 
sharers for a suit for a declaration of their rights. 
iChevis and Shadi Laly JJ.) Harnam Singh v ** 
Makhan Singh. 21 P. L. R. 1918 ! 

44 I. C. 31 : 43 P. W. R. 1918. 

8. 28 —Continuing wrong — Using mosque 
as private residence. 

Where the defendant, the mutwalies % built in 
1903 a balakhana over the mosque and used it as 
a private residence and the plaintiff sought to 
eject them in 1912, held that the deft’s *ct was 
a “continuing wrong” within S. 23 of the Act so 
that a fresh period of limitation begao to run at 
every momeot of the time during which the 
wrong continued. ( Shah Din and Leslie Jones % . 
JJ.) Muhammad Ahmad v. Muhammad Fazal. 

31 P. R. 1917 : 39 I. C. 116 r 
31 P. W. R. 1917. 

S. 23. Aits. 32, 142, 144 and 146 M— Con- 
tinuing wrong— Encroachment on public way. 

A suit for ejectment of a person from a specific 
field is not withio S. 23 of the Limitation Act by 
the fact that tbe field has been recorded as a part 
of a thoroughfare and shamilat deh. Where in 
spite of encroachment on a road the road left is 
sufficiently broad for the use of the public tbe en- 
croachment cannot be treated as an interruption 
of easement giving a recurring cause of action de 
die in diem uoder S. 23 of the Limitation Act. 1 
C. W. N. 96 Dist. [Reid, C. J.) Achar Singh v. 
Badhawa Singh. 124 P. R. 1912 r 

2 P. L. R. 1913 : 16 I. C. 285 : 

132 P. W. R. 1912. 

8. 23 — Continuing wrong — Trade mark 

—Infringement. 

The infringement of a trade mark is a conti- 
nuing wrong and so long as the infringement 
continues, a fresh cause o! action arises de die in 
diem. [Shah Din and Scot t-Smilh, JJ.) Abdul 
Salam v . HaMidulla. 97 P R 1913 : 

5 P. L, R. 1912, Supp : 16 I. C 116 : 

166 P. W. R. 1912. 

8. 23— Cause of action — Alienation of 

offerings of a temple — Suit for declaration. 

Alienations of future income of the offerings 
give a fresh cause of action on each successive 
act of appropriation by the alienee and a suit is 
therefore not barred by limitation. [Abdur Rahim } 
Otfg . C. J. % Seshagin Aiyar and Phillips , JJ.) 
Kai.yana Venkataramana Aiyangarv. Kasturi 
RaNGA AlYNGAR. 40 Mad. 212 r 

20 M. L. T. 490 : 5 L. W. 625 : 
(1917) M. W. N. 400 : 38 X. C. 73 ;. 

31 M. L. J. 777. 

8. 23— Continuing wrong — Wrongful 

distraint . 

Where the cause of action consists in a wrong- 
ful distraint, there is no continuing wrong and so- 
no continuing cause of action under S. 23. 24 M. 
331 Dist. and Ref. ( Miller and Tyabji % JJ.) 
Vbnkatarama Aiyar v. Vythilinga Thambi- 
ran Avergal. 38 Mad, 655 : 24 I. C. 754 : 

1 L. W. 89. 

8. 23 and Art. 120— Applicability— Dig- 

solution of marriage—Sutt for— Divorce— Cause’ 
of action. 
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LIMITATION ACT (IX OF 1908). S. 23. 

A suit for dissolution of marriage or for a de- 
claration as to an accomplished divorce is essen- 
tially different in cause of action from a suit for 
restitution of conjugal rights. The cause of 
action for a suit for restitution of conjugal rights 
is founded on a breach of the contract oi marriage 
and the breach continues so long as the person of 
the wife is withheld from the husband and he is 
denied the undoubted legal rights ot her conjugal 
society. The same cannot be predicated of a 
cause of action for a suit for dissolution of marri- 
age or for a declaration that a divorce had 
taken place between the parties. The latter suit 
is governed by Art. 120 of the Limitation Act and 
S. 23 has no application to the case. (Wazir 
Hasan, A J.C .) Mahomed Hamidullah Khan v. 
Fakhrjahan Begam. 8 0. L. J. 650 : 

1922 Oud’h 109. 

S. 23 — Continuing wrong — Non-trans- 

terabit tenancy— Mortgage by tenants— Oudh 
Rent Ad (XX 1 1 of 1886). S. 52 (2). 

Where tenants holding land under a settlement 
decree with heritable and non transferable rights 
mortgaged their holding and a suit in ejectment 
was brought by the landlord 16 years after the 
mortgage held, S. 23 of the Limitation Act 
applied as there was a continuing wrong. ( Bailie . 
S. M. and Tweedy, J. M.) Bhikhari v. Manager, 
Court of Wards, Hissa 

24 I C. 780 : 1 0. L. J. 273 


— Bs. 23 and 26 — Continuing wrong — 
Riparian right— Obstruction. 

The obstruction of a stream, whether having a 
continuous flow or not. is a continuing wrong 
under S 23 of the Limitation Act and a suit for 
its removal is not governed by S. 26. ( Chapman 
and he at a Prasad. JJ.) Krishna Dayal GiR ». 
Bjjawani Kobr. 

8 P. L. W. 5 : 43 I. C. 236 : 3 P. L. J. 61 . 

“ 8> 2*— Bodily injury— First suit for 

damages — Se-ond suit for further injury conse- 
quential on the first injury. 

Plff. is entitled to compensation not only for 
damages actually visible at the time when the 
suit is instituted or at the time of trial, but even 
such consequential damage as may reasonably be 
expected to arise in the futuro from the wrongful 
act complained of ; where a plff. has sued for 
and recovered damages for injury to his person. 

HmK u® ^ f0r f° bseqoent loss of 'he injured 
limb is not maintainable as it did not give rise to 

ifnf.W ° *. Ct,on wilhout an y further wrong 
on the deft, s part. S. 24 of the Limitation Act 

3"* at all applicable to the case. C 5‘ 

Board. Manbhum. 1 p „ l t *2 ^ 

mo p„. 18S , „ o. „„ , ; 

iw ££22? t 

l<lh ol February 1900 lu a oTSI'k 8 ‘j 
brought on 19tn July 1912. hetdit L as 
limitation. S. 25 did not apply to this case. The 
tme test is on what date" plff. ™ ZSuSii 


LIMITATION ACT (IX OF 1008), S. 26. 

claim his money if payment was not made ol 
.iny instalment filed in the bond. [Richards, C . J . 
and BanerjcCy J.) Dwarka Prasad v - Raja Ram. 

29 I. C. 980 : 13 A L J. 486. 


S. 25 (3) — Notice to file a claim on a ur - 

tain date— Filing the claim on succeeding day if 
sufficient for S. 25. 

Where a notice under S. 9 of the Act is given 
to file a claim on a certain date and the claim is 
filed on the following day, it is sufficient compli- 
ance with the notice to enable him to come in 
UHder Cl. (3) of S. 25 of the Act. < Richardson 
and Huda t JJ.) GYANENDRA NaTH PAUL V. 
Secy, op State. 61 I. C. 632 : 25 C. W. N. 71. 


Ss. 15 and 16. 


Sa. 26 and 27 — See also Easement Act 


•Si. 26 and 28 — Defences. 


Unless a suit falls under S. 26 or 28 there is no 
bar of limitation to a defence. ( Madtod , C. J. and 
Heaton , J.) Mahadkv v. Sadashiv. 

69 1. C. 118 : 22 Bom. L, B. 1082. 

S. 26 — Right to take water based on lost 

grant — Section does not apply . 

S. 26 of the Lim. Act does not govern a claim 
to take water from a tank where that claim 
is based on a lo3t grant. It applies only to cases 
of casements claimed by prescription. [Greaves 
and Panton , JJ.) Guru PRASANNA Roy v . FVL. 
Chand Mondal. 1923 Cal. 291 i2). 

8. 26— Right of way— Customary right — 

Section does not apply. 

A customary right of way is not an easement 
in the legal sense of that term, and even if it were 
an easement it is not necessary for the party 
claiming it to rely on S. 26 of the Act, if the ex- 
istence of the right could be otherwise establish- 
ed, A right based on custom is established by 
proof of the custom and it is not necessary that 
there should be evidence from which a lost grant 
may be presumed. [Richardson and Suhrawardy , 
JJ.) Ali Mahomed v. Sheikh Katu. 

36 C. L. J, 280 : 1923 C. 800. 


1 or declaration of right of 
way- Affirmative proof of k actual user ' En- 
joyment ‘ Actual exercise. 9 

It is not necessary for a plaintiff suing for a 
declaration of a right of way to prove affirmative- 
ly actual user” of the way down to a date within 
Z years before the suit. A person may be in • en- 
joyment of a right of way during a period of 
time, though the way is not actually •• used ’• by 
turn every moment. Cessation ol user is not 
always inconsistent with continuance of enjoy- 
ment as of right u.e.) cessation of user is not an 
invariable indication of abeyance of enjoyment ol 
aright. (Mookcrjte and Stacker of JJ.) GOPAL 
Chandra v . Banum Behari. 26 C. W. H. 181. 


applicable. 2B - Customar y right-section not 

A customary right of way for all tha villagers i» 
not case of acquisition by prescription and is 
° 0 ‘ 2 ov«nad by S. 26 of the Limitation Act. 
Chattertee and Panton, JJ.) Mahomed Nu bat. 
Hog »• Bakso Mandal. 85 ^ Qt fl09i 
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S. 26 — Right of way — Cessation of user 
- Effect of 

A person may be said to be in 4 enjoyment • of 
a right of wav daring a period of time, though he 
does not actually •' use ” the wav every moment. 
Cessa’ion of user for a time is not an invariable 
indication of abeyance of enjoyment of a right. 
< Mookerjee and Beachcroft. J J .) Gopal Chandra 
Sen v. Bankim Behary Ray. 

51 I. C. 372 : 29 C. L. J. 421. 

———3. 26 — Easement —Peaoeable enjoyment 
for 20 years . 

Where an easement is enjoyed peaceably and 
uninterruptedly for 20 years, the requirements of 
S. 2 h of the Limitation Act are fulfilled and the 
right becomes absolute. (Mullick and Walmsley , 
JJ-) Girish Chandra v. Kunja Behari Kovvar. 

26 I. C. 781. 


LIMITATION ACT (IX OF 1908), 8. 26. 

S. 26 —Fishery— Right of— Easement. 

A right of fishing is an easement under S. 26, 
Limitation Act. A plff claiming a statutory ease- 
ment of fishery must prove that the right was 
exercised within two years before the commence- 
ment of the suit ; but not so where plff. tracei 
the right to the end of the 18th. century. iMookcr • 
jee and Camduff , 77.) Lokanath v. Jahania. 

12 I. C. 305 : 14 C. L. J. 672. 

S. 26— Scope of. 

S 26 is concerned only with the acquisition 
of the easement and not with the extent of the 
right or with the remedy by which a disturbance 
of the right may be vindicated, for which 
English Law would have to be resorted to. 
(Jenkins, CJ. and Woodroffe , /,) P, C. PAUL v. 
Williams Robson. 12 I. C. 60 : 39 Cal. 59. 


*S. 26 — Right of way— Non-user for two 

years prior to suit. 

A plff. bringing an action for obstruction of a 
right of way for boats is not barred by S. 26 of 
the Limitation Act by non-user within two years 
prior to the institution of the suit. 8 C. 132, Foil. 

< Holmwood and Chapman . 77.) Ram Gopal Sen 
v. Abhoya Charan Ghosh. 26 I. C. 485. 

S. 26— Obstruction— Filling up channel— 

When amounts to. 

The filling up of a water channel will not neces- 
sarily constitute an obstruction of the plff’.s en- 
joyment ot his right within S. 26, if no water lor 
irrigation was required at that time and there 
was no refusal by defts. to reopen it. ( Teunon , 
7.) Kanai Lal MandaLp. Jadab Lal Gango- 
padhya. 25 I. C. 386. 

8. 26— Easement— Discharge of surplus 

water — Right to compel. 

When the plff. has not proved the use of a 
watercourse carrying surplus water of adjoining 
lands over deft.’s land into bis own peaceably and 
openly as an easement and as of right for 
statutory period within S. 26 the plrf cannot 
compel the defts, who claim to use the water en- 
tirely to contihue to discharge the water or pre- 
vent them from blocking up the channel in their 
own land, though the defts. and the adjoining 
owners may have acquired a right of easement 
to discharge such water on the plfi. s land. 1 
(Mookerjee and Beachcroft , 77.) Bimalchasd^a 
v. Chandra Kant. 22 I.C. 514 : \d C. L. J. 45. 

8. 26— User as of right— Onus. 

Under S. 26 of the Limitation Act, the onus is 
on the olff. to prove that the user was as of right- 
The presumption to be drawn from user is a 
question of fact d?pendiog on the circumstances 
of tbe case, 8 C. W. N. 359. Foil. ( Beachcroft and 
Chapman, ]].) RAMBSHUR Mitra v . Nut 
Behari Guin. 19 c - 66 - 


S. 26— Fishery— Private rights — How 

acquired— Prescription. 

Private rights of fishing in public waters may 
be acquired eiiher by a grant from the Crown or 
by prescription from which a grant maybe 
presumed. Quaere.— Whether exclusive rights 
can be acquired in a tidal or navigable river by 
proof of mere enjoyment in the manner provided 
bv S 26 of the Limitation Act. A person to 
acquire ihe right of fishery, by prescription must 
show that he had an uninterrupted enjoyment of 
it openlv, publicly and peacefully for over the 
statutory period; but where such an enjovmcnt 
was in exercise of a common right which be 
shared with others, he should show that his user 
was in assertion of a higher right than the 
general right in himself and for exclusive benefit 
(Coxe and Teunon , 77.) Abhoy Charan v , 
Dwarka Nath Malo. 39 Cal. 53 : 

11 I. C. 180 : 15 C. W. N 972. 

8. 26 —Ferry— If easement. 

A ferry is not an easement within S 26 ( Coxe, 
J.) Abdul Khoyrat v . Hem Chandra Roy. 

9 I, C. 846. 

S. 26— Immemorial user. 

The plea that the defendants had been using a 
particular Kul from time immemorial, does not 
amount to setting up a plea of easement. (Aloti 
Sugar, 7.) Mansa Ram v. Kalu Ram. 

1923 Lah. 605. 


8. 26— User of intermittent nature— 

\ence of assertion of rights— Acquisition of 

hts . . . t 

Jser of an intermittent nature unaccompanied 
assertion ot right is very common and arouses 
opposition. A pond is not susceptible of actual 
f$ical possession by the legal owner and 
session follows title, unless the usurper can 
re loog and continuous exclusion of rightful 
(Lx Rossignol. J.) Bhuru v . Datu Ram. 


-S. 26— Right of way— User as of right— 

Onus. . . . 

Under S. 26 of the Limitation Act which is the 
law in force in India, a right of way claimed 
must be proved to have been used as of right and 
the onus is on the plff. to prove it. ( Camduff and 
Chapman , 77.) Baroda Kant Karmakar v . Sreb 
NATH SIL. 18 1- ***• 


8. 26— User as of right— Open user for 

years— Right of way. 

An open user of a right of wav for twenty 
ars without interruption and without sufcfer- 
ice on the owner’s part is an enjoyment as ot 
ght within S. 26 of Limitation Act. Flffs. and 
;fts. were co-sharers in a will. Plffs. had used 
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LIMITATION ACT (IX OP 1908). S. 26. 

a road across defts’. fields without let or hind- 
rance for a period of 20 years and ihis road they 
could use to gain access to the well Held . that 
having regard to the habits of the people of this 
country the enjovment of the road “as of right" 
within S. 76 of the Limitation Act should have 
been presumed, {Broadway, J.) Duvan v. Jagta. 

113 P. L. E 1920 : 66 I. J . 728 . 1 Lah 206 

8. 26 — Eascmctt l— -Supply of water from 
natural stream— Acquisi lion 
An easement of the supply of water from a 
natural stream may be acquired by twenty years' 
user under the provsions of S 26 of the Limita- 
tion Act. 35 P. R. 1895. Fell. 49 P. R. 1888. not 
Foil. {Ratligan, C. J.) Abdul Rahim v. Muham- 
mad Alam. 57 P B. 1918 : 130 P. W R. 19 > 8: 

46 I. C. 441 : 104 P. L. B. 1918 


LIMITATION ACT (IX OP 1908), 3. 26. 

not one of limitation but whether the enjoyment 
necessary to acauire the prescriptive right, has 
been peaceable and as an easement wi'bout inter- 
ruption for 20 years within 2 years before suit. 
{Sadasiva Aiyar and Bakewell, JJ.) MuthU 
Goundan v. Anantha Goundan. 

18 M. L T. 476 : 2 L. W. 1107 : 
(1916) 1 M. W. N. 113 : 91 1. C 528 : 

29 M. L. J. 685 

S. 26 and Art. 144— Fishery— Immove- 
able property— Adverse possession. 

A right of fishery is an interest in land and 
falls under Art 144 of the Lim. Act. It is not 
necessary for the plff. to prove user for 20 years 
under S. 26 of the Lim. Act. (B. K. Mullick and 
Ross, //.) Messrs. Henry Hill and Co. v. 
-•HEORAJ Rai. 3 Pat. L. T. 53 : 1922 P. 9. 


s - 26— Easement— User for 19 years, 

6 months . 

In reckoning ihe period of 20 years obstruc- 
tion acquiesced in for less than one year before 
suit must be ignored and a plff. who has proved 
enjoyment of a right for 19 years and a fraction 
wiihin one \ ear before suit, must be tare'n (o 
have established his right of easement. An ease- 
ment can therefore be acquired afier an enjov- 
ment of 19 years and a fraction and the 20 
yeais period in S. 26 is accordingly curtailed bv 
the explanati n. \Shadi Lai, J.) Sawan Singh 
v. Chattar Singh. 46 I. C. 17 : 48 P. B 1918 


-S 26- Ferry- Right to maintain— Ease- 

wt — Right of casement. 

The right lo establish and maintain a ferry 
over Ihe property of another is a right of case- 
ment a D d to make it absolute it should be ex- 
ercised as an easement and as of right for twenty 
years. Acts referable to an exercise of easement 
are distinct from those of user, (he latter alone 
constitute dispossession, the former do not. 
(Dos and Adatni, J I ) Pardip Singh t>. Sfcrh- 
TARY OF STATE FOR INDIA. 1 P. L T. 895 : 

5 P. L. J. SCO : 1920 Pal. 297 ! 

57 I. C. 616 : 2 U. P. L. R. (Pat ) 18L 


"7 — s 26— Easement— User as of right— 

To become an easement the enjoyment of a 
light must be open, peaceable and as ot right ; 
aod so tbe ability of the servient owner lo stop 
the enjoyment, irrespectively of the dominant 
owner's will is inconsistent with the idea of a 
real easement existing. 

User as 0 ( right implies a user against the 
wm of the owner of the property over which the 
osc r is s iught ; and so an annual payment for 
the use of a mill negatives the idea of (he user 
oeing as of right, and consequently there can be 
no easement iu such a case. 1 Shadi l at J \ 
SUNDAR c. Nag. 87 I. C. 788 ; 4 P. B 1917 


01 b > 

as ^ e ri u „ s . e , r , of a "» d by the public openly and 
as of right f s sufficient, apart from ihe law laid 
down m the Limitation Act. 1877. S. 26. to raise 

^K C3Ump "°1° ,ts ded ‘ caf >on to their use though 
such pr-sumption might be rebutted by evideolc 

On V ha?e ,er,S ,n,C . n,ion that the oublic should 

2i m eBr n ? ,SS1 . We V* °! lhat ,hc rted ‘catlon 

62 P H ROB A ? a « C ji a « c ass of persons only. 
02 P. R. 1898 ; 4 I C. 870 Foil. ; 8 I.C. m F » 

AliKham K Muh *mmad Rustam 

au khan. 109 P< B 191e . 35 j 0 

. . 14 « * • W, B. ipi*. 

8 «- 26 and ^-Applicability - Ease- 

Ss. 26 and 27 do not apply (o' cafes where the 1 
Msements are acquired ander the Easements j 
Act- The question even asTeghrds an e 
ght claimed under the statutory prescription is* 


- iu u rigni or way. 

The term -person’ in the first clause of section 
26 canno 1 be limited 1° the narrow meaning of 
individual, but when the claim to a right of way 
is made iu virtue of the occupation of a piece of 
£nd. The term means and includes the person in 
occupation of that land, whether that person is 
the same individual throughout fhe period of 20 
years or not. {Hroum, A. J. C.) Maung Po Pla 
v, Maung Po Sein. 1928 U. B 23 


A plff. seeking to enforce a right to discharge 
surplus wa-er through a watercourse may bale 

ei, ^ er acquisition of an easement 
to be proved under S. 26 or as an alternative case 
on a natural right existing in him apart from any 

th^Wal Co r °» ' ded thC ? a,,er was bro “Rbt before 
the trial Court m some form or other in which 

t e bl| C a a h S fH° n pr °i°-,° f ,he t rigM lhe dcf '- has to 
establish the acquisition of a right to dam the 

nn r , S - 26 , i 1 M ’ ”S. 7 W- R. 498-20 W 
R. 287. Referred to. [Fox, C J and Twomey J ) 
Maung Tha Te v. Ko Shwb Byav. ** ' 

' 35 c - 8 91 : 10 Bur. L, T. 3 g, 

^u^;M7o E ,Z7c‘ n, ~ D ‘ ,ch " e ‘ * 

Where A has (he right to discharge 
rainfall from his land lo B's land. n 0 g p e riSd of 
time will give B ihe right to compel 5 ta send 
water on to him. provided A does nof t . r d 
with the flowing water in a natiimt - 
channel. Every ow DOr 6Uan d h « ^ defi " ed 

right to collect or disrose o( a U wa^ero^thl! 

3 u L a Mt BS 4 i t fined 

•' - M * HwThmd * ; m*dnq SHWE Pantung 

18 I. 0. 87 : 4 Bar. £. T . 
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LIMITATION ACT (IX OF 1908), S. 27. 

S. 27 —Applicability — Transferee from 

Hindu widow as representing estate— Obiter. 

S. 27 of the limitation Act does not apply to a 
donee or transferee from a Hindu widow in virtue 
of her powers as representing the estate, as in 
such a case the transferee succeeds the widow in 
her capacity as full owner and not as upon the 
determination of her life interest. ( Richardson 
and Walmsley , JJ.) Eralijool Tea Co., Ltd. v. 
Nagendra Nath. 41 I. C. 47. 

S.28 — Deience if barred. Sec Limitation 

Act, S 3. 

S. 28 —Lapse of time— Effect on posses- 
sion already got. 

A right of property which is vested in one per- 
son is not transferred by the mere lapse of time 
to the person actually in possession. ( Lord 
Salvesen.) Mahomed Mumtaz Ali v . Mohan 
Singh. 45 A. 419 : 

33 M. L. T. 321 IP. C.) : 21 A. L. J. 757 : 

26 0. C. 231 : L R. 4 P. C. 1 : 

9 0. & A. L R 901 : 10 0. L. J. 383 : 
50 I. A. 202 : 45 M L.J. 623 : 1923 P.C. 118 (P C.). 

8. 28 — Title by prescription— Plea of 

—Proof. 

Where a person pleads title by prescription he 
must prove possession for the lull statutory 
period. Possession for a shorter period does not 
shift the onus on to the original owner to show 
that possession became adverse withio the statu- 
tory period. ( Lord Shaw ) Secretary of State v. 
Chelikani Rama Rao, 39 Mad 657 : 

20 C. W. N. 1311 : 

(1916) 2 M. W N. 224 : 14 A. L. J. 1114 : 

20 M. L. T. 435 : 4 L. W. 486 : 

18 Bom. L B. 1007 : 25 C. L J. 69 : 
35 I. C. 902 : 43 I. A. 192 : 3l M. L. J. 324 (P. C.). 

S. 28 and Art. 144 —Discontinuous user 

— Right to cut wood from trees — Adverse posses • 
sion . 

Plff.’s ancestor obtained leave in 1867 to plant 
trees on land belonging to, the Government. He 
was to do so at his own expense aod to tend them; 
the only right he was entitled to, was to get the 
fallen dry wood from the trees. Certain trans- 
fers of the village took place, and on two occasions 
viz., once in 1900, and another time in 1910, the 
deft, who purchased the village got the proceeds of 
sales o? such wood. The pltfs. on both the occa- 
sions asserted their claim to wood or the price 
thereof but were unsuccessful. Within six years 
from the date of the last sale they brought the 
suit for declaration of their right to get the dry 
wood under the agreement of 1867. Held , that the 
plff.’s right to take and appropriate wood from 
trees when fallen and cut being one which cculd 
only be exercised on occasions that is when the 
wood might fall or be cut from the trees and not 
occurring every year or at stated times and there 
having been disputes as to the right between the 
parties on two previous occasions there could be 
no adverse possession. Quaere —Whether S. 28.of 
the Limitation Act applies at all to the case like 
this. ( Tudball and Rafique . JJ ) Debi Prasad v. 
Badri Pershad. 40 All. 461 : 44 I. 0. 080 : 

' 16 A. L. J. 345 


LIMITATION ACT (IX OF 1908), S. 28. 

Ss.28 and 29— Applicability— Restitution 
of conjugal rights- Limitation Act (XV of 1877). 
Ss. 2, 28 and Sch. II , Art 35 

The result of the expiry of the period of limita 
lion in respect of rights to restitution of coojugal 
rights is that the remedv is only barred, but not 
extinguished under S. 28. The portion of S. 2 of 
the old Act of 1877 enacting “that nothing herein 
or in that Act contained shall be deemed to affect 
anv title acquired or to revive any right to sue 
barred under that Act or any enactment thereby 
repealed’* has not been reproduced in S. 29 of the 
new Act of 1908 and therefore a suit for restitu- 
tion of conjugal rights while the Act of 1908 is 
in force, is maintainable though itis filed after ihe 
expiry of the period of limitation prescribed 
under Art. 35 of the old Act. (Karamat Hussain 
and Tudball . J J.) Ayesha v. Fai Z HUSSAIN. 

34 All. 412 : 16 I. C. 124 : 9 A. L. J. 784. 

8. 28— Extinction of ownership — None 

where no one is in possession . 

The owner of property does not lose his right 
to it though he is not in possession for 12 years, 
and none else also is in possession of it. His right 
ends only at the termination of the period pres- 
cribed by the Act for a suit for possession ; the 
period caonot terminate unless it begins to run, 
and it will not begin to run, till some one else 
gets into possession of the property and holds 
adversely to the true owner. ( Macleod , C. J . and 
Fawcett , J ) Swamirao Srinivas v. Bhimabaj 
Padappa. 45 Bom. 1020 : 62 I. C. 101 : 

23 Bom. L. R. 416. 

S. 28 and Art 146- A — Title by prescrip- 
tion— Municipal Street — Bombay Dt . Municipal 
Act (1901), S. 122. 

When a verandah is standing on part of a 
public street for more than thirty years, the 
Municipality cannot issue notice under S. 122 for 
its removal as the owner of verandah gets title to 
the site under it by virtue of S. 28 and Art. 146 A 
Limitation Act. ( Macleod , C.J . and Heaton , /.) 
Tayaballi abullahbhai v . Dohad Municipal- 
ity. 58 I. C. 326 : 22 Bom. L. R. 951. 

S. 28— Right to maintenance — Section 

does not operate to extinguish. 

The cause of action for maintenance accrues 
from time to time according to the want and exi- 
gencies of the person entitled, and S. 28 of the 
Lim Act does not operate to extinguish it. 
(Mookerjce and Chotmner, JJ.) Gopalchandra 
Pal v . Kadambini Dasi. 1924 C. 364. 

8. 28— Title by prescription— Municipal 

Street. 

A Municipality is not entitled to remove veran- 
dah standing on a public street for oyer thirty 
years and no notice can be issued for its removal 
( Mookerjce , A.C. J. Fletcher and Richardson . //,) 
Promotha Nath v. Sorai Dasi. 

24 C. W. N. 1011 : 58 I.C. 327 : 31 C. L. J. 463 : 

47 C. 1108. 

8.28— Applicability— Personal actions— 

Dispossession of mortgagor. 

S. 28 is limited to suits for possession and does 
not apply in respect of suits for debts. In respect 



2045 


CIVIL DIGEST, 1911—1923. 


2046 


1IMITATION ACT (IX OF 1908), 8. 28. 

of debts the act simply bars the remedy but does 
not extinguish the debts Therefore the dispossess 
sioo of the mortgagor in a simple mortgage ex- 
tinguishes only the equity of redemption and not 
the title of the mortgagee to his debt. ( Sanderson , 
C.J. and Maker fee, J.) Priy Sakhi v. Bireshvvar 
SaMANT. 44 Cal. 425: 21 C. W. N 177 • 

37 L C. 277 : 27 C. L. J. 212. 

S. 28 — Scope of. 

Quaere- Whether S. 28 of the Limitation Act 
operates ooly to extinguish the interest of the 
dispossessed owner and not to assign that inter- 
est to the adverse possessor. (Sanderson, C.J. and 
Mookerjee. J.) Nabin Chan’dra Ghosh v. Nilka 
UAL Mukhopadhyaya. 3g I, c. II : 

26 C. L.' J.' 637 


— 8. 28— Title by prescription— Basis of. 

A prescriptive title is not based on original 
right or morality but solely on expediency. (Shadi 
and Le Rossignol, JJ.) Allah Dad v. Fazal 
UAD ‘ 46 I. C. 964. 


S. 28 and 8ch. l-Appiicabihty-Defeuce. 
bch. 1 provides periods of limitation within 

^ IC 5 M SU,t i T S a b ? brou * ht Neither Sch. 1 
nor S. 28 applies to defences. (Shat, Din and 

Oievis. JJ ) Gokul Chand v. Niaoarmal. 

1 P. B. 1816 : 32 I C. 485 : 206 P. W. B. 1915. 

— — f 28 Sch 1 Art. 44-77/fe by prescription 
‘Tight of 1 *" ° M,nor ~ Al ‘enee from guardian , 

a ° f Limi,ation Act applies to a suit by 

hh? a in /u SldetheaIiena,i0nS made by 
ois guardian and the same article applies even 

when a prayer for possession is added in cases 
Sle er ,n l , h h eP ° SSeSSi0n is wilh th e alienee. The 

alienL. n e pr0 ^ Cr,y J Vests in the alicnee «•» the 
hion ^| IS8e r^f ldC and become$ exclusively 

a lienat nn r “.K f t0 ,ue t0 s “ ™ d ° the 

istw-s: st«,Va? fisss 

40 I. C. 664 ; 33 M. L. J. 809. 
.JiTn 8 ' ^-Scope of— Limitation not ex tine- 

fHS s3sw5S r 1 * 
•assrsssuir&ss 

- - . . 40 1. C 358 : 6 I. W. 693. 

88 - S ^ Inam Adverse posse,- 

‘Passed upon X**, is 

ment and held adversefv fitth* 6 ,ts *“ franc hise- 
the holders acquire title^tQ 0 ^ * he * tat “ tory period 

-Limitation Act. 24 I C S 0 , “nf* S ' ,o 28 of tbe 
Aiyar and Phillip*, 'jj\ DiNvxr. 0 ^' ^ Stsha g ir ‘ 

■ • . s 81 L ®- >98 : * L. W. 69o! 

WU by prucription, 


LIMITATION ACT (IX OP 1903), S. 28. 

Where a transferee of trust property has not 
acted in good faith but has paid valuable con- 
siderations he acquires good ti'le after the lapse 
of the period necessary t or extinguishing under 
S 28 the right of the beneficiary to follow the 
property in his hands. ( Tyabji and Spencer, JJ.) 
PRASANNA VEN-KATACHELLA V COLLECTOR OP 
Trichinopoly. 33 I. C. 45 : 38 Mad. 1064. 

t Tt : m ~ Trust P ro P*rty — Trans- 

ftree of— Title by prescription— Trust Act, S. 64 

7 .S’"-!?" f °, r cons *deration but not in good 
failh— The right to follow l rust proper ty— Extin- 
guishment of the right 

A transferee ol trust property for consideration 
but not in good laith acquires good till- only after 
the period necessary under S. 28 of Limitation 

to /oifn e *‘ ,n 8 u,sh,,l 8 th f right of the beneficiary 
^follow trust property. (Tyabji and spencer, JJ ) 

m H A TTI 0 ULAM PRASASNA VENKATACHELLA ReD- 
diar v. Collector op Trichixop . l y 

26 M. L J. 637 : 24 I. C. 369 • 

(1914) M. W. N. 581.' 

77, u 28 a “ d A,t8 ' 44 and 144 -Applica- 
bility-Minor suing to set aside sale by guardian 

Per Abdur Rahim, J - A suit by a minor ,o 

set aside a sale by his guardian and to recover 

slflpJr l‘Z rned J 3y ArtS 44 and 144 and alst > 

(P f r Aiyar, J.) Whenever one of 

hl° t.? h ,UCS f ? r P 0SSCSS »0” after 3 years of 
his attaining ma,orily, his title and ownership al 
become extinguished. yAbdur 

dara Aiyar, JJ.) Doraiswami Serumadam v 
NanDISWAMY SELUVAN. ADAM O. 

10 M. L. T 418 : (1911) 2 M. W. N. 450 : 

12 I. C. 695 : 21 M. L. J. 1041. 


tl. , .*■**— Applicability -Old Act (1877). 
The Limitation Act. 187 7. did not apply to suits 

PaLaf ^ VARADAC 2 A8V * Nara S«N’QA 
,LLA, ‘ q (1911' 1K.W R. 208 : 

9 I. C. 796 : 9 M. 1, T. 430, 


possession, 88_ ™‘ h - SM for 

nrn A P®. rao " firing indefeasible title to any 

S R *“ 

s« I. C 380 : 8 o. P L. S. (P.tJ a2s , 
S. 28 — Scope of . 

s. 28 provides Only the extinction of the riphu 
upon the termination ol the period of limitahnn 
for a suit and not that at the termination St 
limilatien for an application any right 
shall be exmguished. (Chapman and Rao 
Bhaiga Parida v. Gannath Khandai. 1 ^ 

48 1 0 % 569. 

Uumcipality ^object only to the rlw’mSJid'to 
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LIMITATION ACT (IX OP 1908). S. 29 (1) (b). 


the Govt, to resume the land when required for a 
public purpose ihe possession of the Municipality 
is not that of an agent or servant of the G'wt but 
one in its own right; such possession can therefore 
be destroyed bv adverse possession bv a stranger 
for 12 years. \Pratt, C. 7. and Fawcett, A. 7. C.) 
Karachi Municipality v. Shamoo L*dha 

30 I. C. 13 : 9 S. L. B. 1. 

S. 29 and Art. 146 A -Public street — 

Obstruction— Adverse possession. 

The si’e an encroachment on the public 
street which has existed for over 30 vears no 
longer lorros part of the street but belongs to the 
party who has been in adverse possession thereof 
and the Municipality cannot take action under 
S. 122 of the Bon. bay DLtrict Municipal Act. 
(Maclcod, C. 7. and Shah , 7. dubilantc) Abaji 
Ragho v . Jalgaon Municip* lity. 

23 Bom. L. B. 1028 : 1922 Bom, 111 

S. 29 —Local law— -Bombay Regulation 

V'of 1827. 

S. 1 of the Bombay Regulation V of 1827 being 
an enactment of positive presumption was not 
affected by Act XIV of 1859 wh-ch was a statute 
of limitation (Batchelor and Ran, 77.) Ranga- 
charya Appacharya v. Dasacharya Sankhal- 
PACHARYA. 87 Bom. 231 : 19 I C. 3»7 : 

16 Bom. L. B. 178. 

-8. 29 —Special law — Prov. Insol. Act , 

S. 46— Appeals under— Applicability. 

The Prov. Insol. Act though a special law with- 
in the meaning of S 29 of the Limitation Act is 
r»ot a complete code in itself, and there is nothing 
to prevent the application thereto of the general 
provisions ol the Limiiation Act. 1 Scott Smith , 
/.) Waryan Singh v. Wadhava. 

88 P W B. 1918 : 89 P. B. 1918 : 

46 I. C. 688 ; 87 P. L. B. 1918. 


The Limitation Act has no application to suits 
contemplated by S. Ill of the U. P Land 
Revenue Act. (Stuart. A 7. C.l Nurul Hassan 
v. Sarju Prasad. 43 I. C. 473 : 4 0. L J. 663. 

S 29 (b )— Special Law— Pro. Insol. Act , 

1907. 

Prov Insol. Act, 1907, is a special law under 
S 29, but it is nota complete code in itself; bv it is 
created a special jurisdiction and a special branch 
of law. [Richards % C. 7. and Karamat Hussain 
and Chamier . 7 7 ) Dropadi v Hira Lal. 

34 All. 496 : 16 I. C. 149 : 

10 A. L. J. 3. 

Ss 29 ‘bl and 14 — Special law — Regis- 
tration Act. S 77 — Suit instituted in wrong oourl 
— Extension of time 

S 14 of the Limitation Ac t cannot he applied 
to compute the re iod of limitatirn prescribed by 
S. 77 of the Registration Act for a suit to enforce 
the registration of a document. 30 Cal. 532; 10 Cal. 
285 Disanpr. ( Sanderson , C.7., Woodrofje , Mookcr - 
jet. Chatter jee and Newbould. 77.) Kali MUDDIN 
Mollah v. Sahibuddin Mollah. 

24 C. W. N, 4 ; 64 I. C. 705 : 

30 C L. J. 465 (F. B.). 

8s. 29 *b) and 14— Special low — Registra- 
tion Act, S. 77— Suit under— Period if can be 
extended— Proceedings instituted in wrong Court . 

As ss. 71 to 77 of the Registration Act lay 
down a complete procedure where registration is 
refused and as S. 77 limits the period within 
which a uit is to be brought to 30 da>s, the said 
period cannot be extended under S. 14 of the 
Limitation Act on the ground of prosecution of 
proceedings in good laith in a Court not having 
jurisdiction in the matter. (Chaudhury and 
Cuming , 77.) Khjgbndra Narayan Roy 

Barmani v. Bamini Barmani. 

64 I. C. 228 : 24 C. W. N. 29. 


Ss. 29 and 5 — Special law— Registration 

Act, S. 77-Suit under— General principles of 
Limitation Act if applicable to— Suit to compel 
registration time expired when Court closed — 
Suit filed on opening of Court— Limitation- 
Applicability of section. 

Though S 5 ol the Limitation Act does not ap- 
ply to a suit under S. 77 of the Registration Act, 
yet on general principles, a suit, time for filing 
which bad expired when the Court closed and, 
which was therefore filed on theCourt re-opening 
is not barred. (Miller and Tyabji , 77.) SUB- 
ramanian v. Edathil Madathil. 

15 M. L T. 233 : 23 I. C. 23 ; 26 M L. J, 397. 

Ss. 29 and 14 — Order passed under S. 169. 

C. P. Land Revenue Act— Limitation. 

In the case of a suit filed as contemplated by 
S. 169, C. P Land Revenue Act, the period ot 
limitation fixed therein, i. e. 6 months cannot be 
added to in any way, such as by the application 
of S. 14 Limiiation Act. S. 29 of he Limitation 
Act excludes the operation of S 14 in Such a case 
Maker. J. C. and Hall, fax, A.J. C .) La«H««AM 
v. Kksheo. 6 N. L. J. 205 : 1923 Nag 306. 

■8. 29 —Local law — U. P. Land Revenue 


Act.S. n\— Applicability. 


Sb. 29 ib) and 15(2 ) - Local law— B T. Act 

S 104 H—Suit under— Notice to Secretary of 
Slate under S. 80 of Ihe C. P. Code- Deduction 
of lime. 

S. 15. sub-S. (2) of the Limitation Act does not 
apj l v to a suit in tituted u< der the terms cf S. 104 
H. of the B. T. Act. A suit under S 10-t H. must 
be brought in any event, within six months as 
specified in that section and the Plfl is not enti- 
tled to exclude ihe lime during the currency of a 
notice to the Secretary of State whom he has 
joined as a deit. 27 C. L. J. 3«4; 22 C. W. N. 80* 
Foil. 5 Cal. 100 Diss. 18 C.l. 368 Ref. ( Fletcher 
and Huda . JJ.) GaNgaDAR Nanda v JanaKIMONI 
Dasi 22 C. W. N. 817 : 47 1 C. 524 : 

28 C L.J. 636. 

■Sa. 29 (1) (b) and 15 [2)— Local law—B. 


T Act— Suit under S. 104 H— Notice to Secretary 
of Slate under S. 80, C. P. Code— Period of notice, 
—Deduction of. 

The effect ol S. 29 (1) (b) of the Limitation Act is 
to make pails II and 111 of ihe Act inapplicable 
to a special period of limiiation prescribed by a 
special or local law. In a suit against the Secre- 
tary of State under S. lu4 H. of the B. T. Act in a 
computing the period of six months P^ rl ^ 
by clause (2) plff. is not entitled to deduct two 



2049 


CIVIL DIGEST, 1911—1923. 


2050 


LIMITATION ACT (IX OF 1908). 8. 29. 

moeths in respect of the notice which he in bound 
to give to the Secreiary of Siate under S. 80 of 
the C, P. Code. ( Richardson and H'almsley, JJ.) 
The Secretary of State for India v. Sahib 
Narayan Hazra. 46 Cal. 199: 47 I. C 502 

22 0. W. H, 802. 

-S. 29 (b) — Local law— Santhal Parga- 


ttas Regulation —Minority. 

The section saves all provisions of local laws as 
to 1'milation and the Act though applicable to 
Santhal ParRanss does not affect the three years 
rule under S. 25- A of Regulation III of 1872 
(Santhal Parganas Regulation) .the regulation 
does not make any exception in favour of minOiS 
and the minority provisions of the Limitation 
Act have reference to ihe periods of limitation 
prescribed in ihat Act only. (Chatter, tt and 
Walmtley, Jl.) Shankar Pershad Shao. Babu- 
lal JHA. 28 I. C. 241 : 19 C. W. N. 499. 

•8s. 29 (b) and 18 — Local taw— Bengal 


Tenancy Act, S. 174, 

S. 18 of the Limitation Act does not apply to 
a proceeding under S. 174 of the Bengal Tenar c> 
Act. 17 C. 2o3; 29 C. 813, Rel. on. [Mookcrji and 
Beachcrofl, JJ.) Radha Shiam Kar v . Dina 
Bhandu Biswal. 18 0. L. J. 633 : 20 I. C. 760: 

18 C. W. N. 31. 

———8 99 ( b) — Special law — Prov. Insol. Act, 
St. 46 and 47— Appeals under- Applicability. 

Recourse caanot be had to the provisions of the 
Limitation Act ilX of 1908) in dealing with the 
admissions ol petitions and appeals presented alter 
the time prescribed under the Prov. Insol. Act. 34 
M SOS Poll. Per Sesltagin lycr, /.:-Wherever an 
attempt is made to construe a special period fixed 
by an enactment with reference to the genera) 
provisions of the Limitation Act, the effect of such 
a process would be "to affect the period of ij mi . 
tation" fixed by that enactment as provided by 
S. 29 of the Limitation Act (Ayftng. Bakcwell and 
aeshagiri Aiyar, JJ.) Kopparthi Lingayya v 
ARAVeti Chinnarayana. 41 Mad. 169 

7 L. W. 443 : 44 I. C. 806 : 33 M. L. J. 666. 


LIMITATION ACT (IX OF 1908), S 30. 

In reckoning the period of 26 days under S. 22, 
Prov. Insol, Act, the time for getting a copy of the 
Receiver’s order cannot be excluded 34 M. £05; 
35 A. 410:17 I. C. 593. Foil ) (Oldfield and 
Seshagtri Aiyar, JJ.) DuRAISAMI AIYANGar v . 
Meenakshi Sundaram Aiyar. 16 M. L. T. 246 : 

2d l C. 610: (1914) M. W. N. 631. 

Ss. 29 tb) and 15 (21 — Local law— Mad. 

Rev. Rec. Act (// of 1864), 59 Suit under — 
General principles of Limitation Act — Applica- 
bility. 

S. 15 (2) of the Limitation Act governs suit to 
set aside a sale under S. 59 of the Madras Act II 
of 1864. The question whether the general provi- 
sions of the Limitation Act should be applied to 
case* where a special period ol limitation is pre- 
scribed by a special or local Act, would denend on 
whether the previsions of such Act are complete 
regarding limitation for suit* thereunder. 34 
M, 505, Dist. (Benson and Sundara Aiyar, JJ.) 
Srinivasa Aiyangak v , Secretary of State. 

38 Mad, 92 : 18 I. C. 617 : 24 M. L. J. 41. 

Sb. 29 (b) and 6— Local lau>~ C, P. Land 

Revenue Act, S. 6— Minority. 

S. 6 ol the Limitation Act frima facte applies 
only to suits in tbe schedule to the Act and a suit 
under s. 6 of the C. P. Land Rev. Act is not sub- 
ject to the rule of limitation in the Limitation 
Act. ( batten , A. J. C.) iBalkrishka Laxman v. 
Bala. 46 i, c . 879, 

s - 29 (b) — Special law — Prov. In$pl. Act, 
S. 46— Appeals under— Limitation. 

The provisions of Ss. 6 and 12 (2) of the Limi- 
tation Act apply to applications and appealsunder 
the Prov. Insol Act and they cannot be deemed 
to affect or alter the periods ot hmi tation fixed 
by the Prov. Insol. Act. 34 A. 496 {K B.). Foil. ; 

L. R 6, 1 I.C, 178. Expl. (btanyon, A. J. 
C.) Ganga Ram v. Ram Chandra. 20 I. C 268: 

9 N.L. R. 91. 


* Sb. 29 lb) and 36 and 12— Special law — 

Prov. lns % Act % 5. 46 (3i — Appeal under — Exclu- 
sion of time for obtaining copies of decrees and 
judgment appealed against . 

S. 12(H) ol the Limitation Act which provides 
for the exclusion of lime occupied in obtaining 
the copies of ihe judgment and decree appealed 
against from ihe period allowed lor filing the 
appeal does, not apply to appeals under S. 4b ot 
the Prov. insol. Act. In the exceptional circum- 
stances of the case the H gh Court treated tb e 
appeal as a revision petition and dealt with it as 

»uco under S. 15 ot the Charter Act 34 M soV 

?he cJuVn 96 ’ " 0t PoU - Fer Sodas, la A, ^ar £ 
♦hif 5° “ , has P° wcr »° excuse the delay in filing 
!T er , S -- 5 of ,hc limitation Act 
Sivaramayya v tVJ Va A,ya,< JJ) MaN °ULURI 

VARAMAYYA , S .2£ HUMAHANTI BhUJANQA Rao 

18 H. L. T. 209 : 30 I. 0. 708: 39 Mad 693. 


7 '®§* ^ (W 18 — Special law— Prov 

7JS2Z* order ~ Ttme 1or *"■ 

C D— Vol. Ill 129 


8a. 29 vbl and 4— Local law— Karachi 

Port Trust Aot— Exclusion of holidays. 

The general provisions of the Limitation Act 
for excluding holidays in computing the period 
of limitation are not applicable to suits under the 
Karachi Port Trust Act which prescribes a spe- 
cial period of Limitation (Hayward, A. J. C.) 
Moosaji Ahmed v. Asiatic Steam Navigation 
Co.. Ltd. 45 1. C. 168: 11 S L. B. 106. 

8b. 30 and 8 1 and Art. lib— Effect of— 

Mortgage by conditional sale of 1830— Right of 
foreclosure arising in ISSQ— Limitation— Effect 
ol Aol of 1859 and 1877. 

A mortgage by conditional sale of 1830 con- 
tained a provision that the mortgagee would be 
entitled to enter into possession tl the mortgage- 
debt was not paid on a certain date in 185U. The 
debt was not paid on that date. In 1910 the 
mortgagee brought a suit for foreclosure without 
putijng in an application as required by Reg. VII 
ot 1836. Held, that tbe suit was barred by limi- 
tation The cause of action arose on the mort- 
gagor s i ailure to pay the morlgage-money, on tbe 
due d.ite in 1850 and the moitgagee's right to 
possession of the property mortgaged was e*H n . 
guished under S. 1, Cl. 12 ol Act XIV of 1869 as 
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soon as 12 years had elapsed from the due date 
and the sub-e^uent creation of foreclosure suits 
could not revive the extinc* right. S. 31 of the 
Limitation Act IX of 1908, had, therefore, no ap- 
plication and the suit wat barred bv Art. 135 of 
the Limitation Act. 16 C. 693 709. Foil. .Kara- 
mat Hussain and Tudbill. JJ < Ram Dawaw Rai 
V. Bhkk-.U Rvi. 15 I. C. 240: 10 A L. J. 588. 

Ss 30 and 31 and 115 — * pplicabilitv — 

Suit by consignor for price of goods mislaid by 
Ry. Co. 

A suit bv a consignor for p-ice of goods mis- 
laid bv the Railway Co. is not governed by Art 
30 or Art. 3t but bv Art 115, as it is a case ol a 
breach of a wri-ten contract. 26 C. W. N. 790. 
{Chatter jce and Beachcroft, JJ.) Radhx Sham 
Basak v. Secretary of State. 

44 «'al. 16: 34 I. C. 130: 23 C. L J. 547 

• 

S. 30 — Scope of. 

S. 30 only applies where there is a period of 
limitation “prescribed'* both by Act of 18 7 7 and 
by Act o( 10 >8 Where the plaintiff cannot bring 
his case under S 30, the suit is barred bv limita- 
tion under Art. 131 of the Act of 1008, when 
propertv is not purchased bu» transferred bv 
lea««e. ( Plctchcr and Teuton, JJ .) Rambsw^R 
Malia v. JlU Thakur. 43 Cal. 34: 

29 I. C. 337: 19 C. W. N. 1082. 

S. 30— Applicability. 

S. 30 of Act IX of 1908 applies not only to 
cases in which the period of limitation his beeo 
altered expressly but also to a case where it has 
been altered owing to an al erahon in the d- s- 
cription of the su-t. I Chapman and Uewhould. JJ . 
U M4CH AR AN BHATTACH4KJPE I» HERONMOYBE 

Debi. 26 I. C. 913: 18 0. W. N. 770 

8. 31 and Art. 135 — Revival of barred 

rights— Reg X Vll of 1806 -T, P. Ao(. 

A mortgage by conditional sale was made on 
February 25. 1866 for a period ol six years pro- 
viding that if after six years, anything remained 
due to the mortgagees, they might take posses- 
sion of the mortgaged property and realise the 
principal and interest that the property should 
not be transferred so long as any principal 
and interest remained due and that if *t was 
transferred while the money due to Ihe mortgagee 
was not paid, the latter might bring a suit for re- 
covery of the principal and interest within 6 years 
and might also get possession "by completion ol 
sale/’ Nothing was paid on foot of principal or 
interest on the mortgage. Proceedings under 
S. 8 of the Reg. XVII of 1806 were n * taken b\ 
the mortgagee. Part of the mortgaged property 
was transferred by the mortgagor in 1867. In the 
year 1910 the mortgagee brought a suit for fore- 
closure. Held , that the suit was barred by limi- 
tation the cause of action having accrued in 1867. 
( Richards . C. J. and Rafique . J .) BansGopal v. 
Sheo Ram Singh. 38 All. 97 

32 I. C. 95: 14 A. I. J. 1. 

8. 31— Applicability — Realisation of 

rents and profits in lieu of interest — If receipt of 
interest as such . 

When under the terms of a mortgage of 1850 
the mortgagee was to take possession of the 


LIMITATION ACT (JX OF 1908), 8. 31. 

imngag^d property and to appropriate its rents 
and profits in lieu of interest and the 
mortgagee w*s dispossessed n 1889, Held, 
that the realisation of rents and profits io 
lieu ol interest was equivalent to the receipt of 
interest as such, Mat the limitation can he com- 
puted from the \ear 1889 when Act XV of 1877 
had co ne into operation and that S. 31 of Act IX 
ot M08 did apply and ihe pltf.'s suit for sale of 
t ’C property brought on the 10th January 1910 
was not birred, [ Bancrjce and Tudhall . JJ.) 
Imdrajit V. Gajadhar ^ahal. 35 All 270 : 

19 I. C. 238 : 11 A. L. J. 289, 

3- 31— Revival of barred rights —Right 

to sue on mortgage barred unr'er Limitaion Act % 
1^7 1 — Ltmtla ion Act [XV of I877i, 5. 2 and Art. 
147. 

A right to sue for the mortgage money under 
mortgage dated 1863 and payable in 1864 which 
had alretds b-en barred under Act of 1871 can- 
not be revived bv ihe introduction of S. 31 of the 
n w Act of H*0S. [Richords ana Rancrji , JJ ) Jai 
sixgh Prasad v. Suraja Singh. 35 Ad 167 : 

18 I. C. 617 : 11 A. L. J. 167. 

S. 31— Period of grace — Expiry on Sun - 

day— E illusion of Sunday*. 

Wh re 'he special period of t.vo years prescri- 
bed pv b. 3 1 to nle a >uic for loreclosa e or sale 
expired on a Sund «y and the suit was filed the 
• •ext M mdav. Held, that the suit is not barred. 13 
B^tn. L. R. 11*53. Diss. 28 A 48 and 23 A. 277. 
Ret. [Griffin and Chamber, JJ.) Hira mngh v, 
AMARTi. 34 All. 375: 14 I. 0. 154 : 9 A. L, J. 439, 

■S. 31— P/.i-id of grace — Extension of % 

Toe period ol 2 years' g ace all .wed by S. 31 
is not to be extended by including anv tune with- 
in it. ( Hasil S olt. and Batchelor , //.) Daya- 
ram v. LaxMAN. 10 1. C. 910- J3 Bom L. B. 284. 

S. 3 1— Suit for damages for non-delivery 

by carrier. 

A suit tor da pages for non-delivery of goods 
by a earner g werned bv Art. 31. Sch. I ol the 
Urn Act. iphiitips % /.i British India Steam 
Navigation Co. v . Hussain Kassim Sait. 

42 1. C. 636. 

*9s 31 and 4 — Period of grace— Expiry 

on Sunday — Institution on M tnday if in time. 

Where a mortgage suit was ms ituted oo Mon- 
day the period u grace of 2 year* having expir- 
ed on Sunday, the suit was in time S 4 ol the 
Li«n. Act can be invoked in a smt covered by 
S. 31 for limitation purpose?. [Sadasiva Aiyar 
and Stenccr. JJ.) MURUGESA M(JD*LI v. RAMA- 
swami Chettiak. 21 I. C. 770 : 26 M L. T. 23. 

8 31— Period of grace— Mortgage of 

1873— Suit on Lint. Aot [XV of IH77: Ss. 2(1) 
andAand Arts 13? and 147— Mortgage before 
the T. P . Act - Power of sale. 

A mortgage, created when the L ra. Act of 
1871 wat nr force and not barred when Me Lim. 
Act ol 1877 was passed, gets the benefit of the 
extension of ihe period of limitation under the 
latter Act. A tight t » sue already barrrd cannot 
be revived. A mortgagee can also claim the 
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benefit of S. 31 of the Lin. Ad of 1908 if be ins- 
litules his suit for sale within tw> years of ihe 
passing of the Act. The word 'Mortgage' in- 
cludes documents ex»cuted after the passing of 
the T. P. Act. and mo tg ages execute ! priar to 
the oas«i g of the Act have the power of sale 
incidental to them. fZ M L. J. 131. Appr. 0 vj. 
218 : 10 M. 509 ; 21 M 326:25 M. 220 ; 
30 M. 426, Ref. ; Benson, Off *, C. J.and Napier, 
J.) SAKKAKI AVBALAGARAN t>. SUND'LAPXTHI. 

16 I. C. 236 

S. 31— Applicability— Berar— Period of 

grace. 

In S. 31 of the Act, the words "from the date of 
passing of this Act 1 ' cannot be construed in Berar 
to mean "from the date oi application of th s Act 
to Berar" and the Act as applied t» Berar gives 
the same chronologic*] period of grace as was 
given in Britis i India, a period which began on 
7to August 1908 and ende I on 8th August 1910, 
{Slanyon, A. /. C.) Sonba v. Moniriiddih. 

19 1. C. 518 : 9 N. L. B 49. 

— ; s. 31— Revival of barred rights -Limi- 

tation Act, t871 —Limitation Act, 185e — Limita- 
tion Act, 1877. 

Not i<ng in the Limitation Ad. 1877, could re- 
vi ve r.ght* barred under the Limitation Acts ol 
1871 or I8a9 Nor is there anything in S. 31 of 
the Limitation Act. 1908, to revive lighis barred 
before <he Act of 1877 came into force, t Kmhaiya 
Lai, A.J.C.) Ram Ram v PakaG \aRaiN. 

U0 1. 0. 465 : 16 0. C. 157. 

. ~ s - 81 > Ar «- 133— Mortgage— Bond provid- 

ing for payment at time of r e dc . fitton oi pre- 
vious mortgage- Applicability of S. 31 to suits 
governed by Art. 132. 

A executed a usufructuary mortgage and a bond 
a her some years with the provisions that he 
would pay off the sum of the bond wi.hin a 
period : and if be failed to do so. he would pay it 
wdh interest at the time of pacing the i.iong .ge 
money. This sum would be paid first and the 
mortage will be redeemed afterward, by paying 
in a ump sum. Held, (i) (hat the b nd was not a 
? thoug , it might have effected a 

cet th« h"’ b S ,'o S gover,,rd Art. 132 cannot 

St ihi*'! 6 ® S - 31 ,,f the limitation Act. tm) 

trut when tne construction of a deed is in uues 

^lHR^ r r;? dif,crenl la W h?P 
SURII ^ 1 art ' AJC ' Habibullah Shah v. 
bUR "' 15 1 C 867 : 16 O. C. 295. 


cukd in'isw 0 !^ 386 bv ' 0Qd ' ,ional sale was exe- 

sisss 

suit in May 1910 /ferW^tha^S ^ U f, ht , a ., foreclosur « 

&*£&?}? (S? ¥ -- 

Khan. J C ) Jafri Bkgum t/. Ghaso 

13 I c 604. 

S. 31 does not confer on the nt« , ?V. 6, 
«»d" «f the TraS« o" <h p' r °X' 


LIMITATION ACT (IX OF 1908). S. 31. 

Act when no such suit would have been entertain- 
able on the day ihe Act came into lorce. So a 
loreclosure suit in respect o( a mortgage deed of 
U61 providing lor payment in 1866 is n t protec- 
ted by S. 31 wnen no proceedings had been taken 
under Reg XVII of 1806 belore I860 and the 
ino. tgagee’s rights have been lo't before the T.P. 
Act came into force. [Btggolt, A.J.C. I Tilak Singh 
v. Shib Singh. 9 I. C. 1038. 

S SI (1) — ‘'Suit pending" — Remand oh 
appeal for enquiry— Enquiry not commenced at 
date of Act. 

Where a mortgage suit for foreclosure or sale 
was remitted by tne Privy Council to be disposed 
of on Ihe merits alter enquiry by the Court in 
lodia and that enquiry had not been entered upon 
at the date ol lassmg ol the Limitation Act IX of 
1908, Held, that ihe suit was pending within the 
meaning oi S. 31 (li ol the Act IX ol 190<. ( Lord 
ihaw ) Vasudeva Mudaliak v. Sadagopa \iuda. 
LIAK - 35 Mad. 191 : 39 I. A 06 : 

'6 C. W. N. 489 : (i912J M. W. N. 433- 
11 M.L T. 313 : 9 A. L. J. 504 : 15 I. C. 222 : 

16 C. L. J, 466 : i4 Bom. L. B. 455 • 
23 M. L. J. 16 (P.C )' 


S. 31 (1 1 — Mortgage — Meaning not de- 
pendent upon the date of execution. 

Ihe question whetner an in-trument is a mort- 
gage Or not under S 31 (l|, Lim. Act does 
not depend upon the date of its execution. [Muter 
and Sadasiva Iyer, JJ.) VtNKATAKAMA A var v. 
Supp a NadaN. (1914) M. W. N. 601 : 

24 1. C 24 : 27 M. L. J. 68. 


ri ?', 3 - { }l~ period of grace— General 
Clauses Act, S. 10. 

The special period of two years allowed by S.31 
(1) for instituting certain suits for foreclosure 
or sale is not a part of me "period of lnniiaiion 
prescuoed t 0 r suc h suits, it is only a period of 
grace and is no! governed by S. 4 or S. 12. S. 10 
of ihe General Clauses Acl, should be applied in 
dealing wuh a plaint l«r sal* on Lot ol a mort- 
gage ms.Huied wi;h relerence to the special pe- 
nod o limitation allowed by S. 31 (1) of the 
Limitation Act. So a suit filed on Monday when 

i Ci S “ n<u » is noi time-ba red. 
' Urahc- Brockman , J. C ) Bal Krishna v. Tima 

12 1.0.810: 7 N.L. B. 176. 


8. 31 (1 )— Operation of— Suit for foreclo- 
sure «,/ a mortgage due on 4-7-10 if Jithin tile. 
. "Nation ol tne nrst clause of Sub-S. (li 

°i S ’ i ,he Lim ' Acl is not restricted to suits 
already barred I by limitation when the Act came 

° or “' The word* in the clause operate not 

only for the benefit of those persons whose claims 
are barred be.ore the passing of the Act but also 

vears°attar th SC Cl * lm8 ? r * bar,cd w,thio two 
years alter the passing vf the Act. Consequently a 

lorn ; f0 HK lOSU f e 01 a mor( <age due on 4.h July 
1910 is within time. A. J. C.) Si.bo- 

CHARAN V. PlARKLAL. 12 I. C 799 ; 7 N. L.B. 166. 


Sssrr«-is: 

~asstsswsr=B 
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the period of 2 years allowed under S. *1 (i) it is 
within time. (Lindsay, J . C.) Mahapbo Pfusad 
v. Mt Tiku. 16 1. C. 20 

•S. 31 (1) and (2 )— Withdrawal of suit— 


Fresh suit it shouli he brought under S. 31 (2). 

A suit in 1907 for recovery of money on a 
mortgage was withdrawn with liberty to bring 
fresh su't. Alter the passing of the Limitation 
Act of 1^08 the plff. brought the *aid suit on the 
same mortgage. It was contended bv the deft, 
that the plff. should proceed under Sub-S. 2, S. 
of the Lim. Ac f . Held that the plff. was entitled to 
bring a fresh suit under Sub-S (1) S. 31 of the 
Lim. Act and was not bound to rroceed under 
Sub-S. (2). A person who has withdrawn a suit 
with permission to bring a fresh one should not 
be compelled to resort to the procedure allowed 
bv Sun-S (2) (Chamur. J. C.) Parbhu Dayal v. 
Mandan Singh. 12 I. C. 323 


LIMITATION ACT (lx OF 1203), Art. 3. 

Art. 2. ( Chamier and Rafiquc , //.) Thb Muni- 
cipal Board op Ghazipur v. Deokinandan 
Prasad. 36 All. 555 : 25 I. C 9*3 : 

12 A. L. J. 952. 

' Art. 2 —Compensation for an order of 

demolition by a Magistrate at the instance of a 
Municipality . 

A suit for damages caused by an order for de- 
molition ot certain huts passed by a Magistrate 
under S. li*. Cr. P. C. at the instance of a 
Municipality is governed bv Art. 2. [H^lmwood 
and Chapman , JJ.) HaRI ChaRAN Bose v. 

I SURENDRANATH BanERJF.E. 18 I. C. 84. 

•Ait. 2 — Damage caused by flood water 


— Construction of Irrigation work — Limitation. 

Where as a result of ihc construction of a 
canal under Act VIII of 1873, flood water caused 
damage to plaintiff's land. Art 2, Lim. Act. 
I will allow, a suit for damage more than 90 days 
... ~ i * afterwards. ( Ham so n a nd Zafar Ali. JJ.\ PUNJAB 

S. 31 (2)— Applicability Fresh suit | q oTTOS press CoY. v Secretary of State. 

4 Lah 432 : 1924 Lah. 192 (1), 


C. P. C..O. 23. Rr 1 and 2. 

S. 31 of the Limitation Act applies to an appli- 
cation for restoration of a case dismissed or with- 
drawn on the ground of the 12 years rule of limi- 
tation and has no application to a fresh suit. Such 
a suit is governed by the law of limitation »n the 
•amc manner as if the first suit had not been 
instituted. (Karamat Huss*in. J I Chhajiu v. Kh- 
y ali Ram. 14 I. C. 175 : 9 A. L. J. S78. 

S. 31 (2)— Applicability— Mortgages exe- 
cuted before and after 18&2— Distinction. 

For the purposes of S, '1 |2) of the Lim. Act 
there is no distinction between mortgages execu- 
ted before and after 1882 tT, P Act.) lh I C. 236 
Foil. 21 M. L. J 562 ; 23 M. L. J. 562 ; 23 M L J. 
13 ■ 9 M. 218 : 10 M. 50), Di<=t I Oldfield and 
Tyabii.JJ.) Chokkalinga Chettv v. Kannu- 
SWAMI PlLLAI. 26 1 ‘ C - 938 ‘ 


-Sch. I— Scope. 


The fir c t schedule provides periods of limitation 

for the institution of suits and not for putting in 

deletes. [Shah Din and Chevis, Jt.) Gokul 

Chand v . Niadarmal. 1 if*® : 

32 I. C. 485 : 206 P. W. B. 1915. 

Art. 2— Sale under — Sale under protest 

—Unauthorised sale, 

Plff s property was advertised for sale. He ten- 
dered the decretal amount to the officer of ihe 
Court empowered to receive the money, in order 
ir. iton the sale. The Officer however in spite of 
the deposi'. (tot tbe property sold. Pljf- brought a 
suit against Ihe officer for damages. Held, that the 
basis of the suit being that the deft, had refused 

Sp a t C S C ndel h C.' T<S£ K?.IS "governed % 

.. S. OOP.L S*.»r. r 816:16 A L j 10n , 

Arts. 2 and 120— Suit against Munici- 
palities for refund of octroi duties. 

P A suit <or the refund of money legally collect- 
ed by a Municipality but vrronglully refund to 
be refunded is governed by Art. 120 and not by 


Art. 2— Essentials for — Applicability 

—Terminus a quo. 

In order lo bring a suit under Art. 2 of Ihe Lim. 
Act all that is neces*ary is t r 'at the public officer 
j should ha*.e acted with the honest intention of 
acting as the Statute authorized. Limitation 
begins to run from the date of the damage. [Har- 
rison and Zafar Ah. JJ ) Punjab Cotton Press 
Coy. v. Secretary of State for India. 

4 Lah. 428 : 1924 Lah. 169. 

Art. 2— Municipal Council— Duma ges— 

Breaoh of contract. 

Quaere. — U Art. 2 of the Lim. Act is applicable 
to a suit lor damages against a Municipal Coun- 
cil for breach of contract to remove rubbish, 
(spencer and Napier. Jf.) Municipal Council 
op Kumbakonam v . Veer*prrum*l Padayachi. 

(1915) M. W. N 143 : 28 I. C. 45 : 

28 M. L. J. 147. 


— -Arts. 2 and 86— Act done under statute— 
Aot done in improper manner out of malice and 
carelessness. 

The intention of Art. 2 of the Lim Act is to 
meet those cases where a public official or a public 
authority o* a private person docs an act, injuri- 
ous, or possiblv injurious, to another under 
powers conferred or honestly believed to be con- 
ferred by some Act of the legislature Art 2 dues 
not apply to a ca*e where the damages arise not 
from the doing of the Act or from the failure to 
do it. but from doing it in an improper manner 
out of malice and carelessness. Art. 3<» a pi es to 
such ac*se. [Sabonadiere. A.J.C ) Wadi UL-laH 
v . Raj Bahadur. 21 I C. 426 : 16 0. C. 211- 

Art. 3— Sp. Rel. Act. S. 9. 


For a suit under S. 9. Sp. Rel. Act all that has 
to be determined is whether the plff. was di«- 
prssessed and whether his suit was brought 
within six months from the date of dispossesion, 
I e.. regard should be had to the terms of the b. 9, 
Sp. Rel Act and Lim Act, Art 3. (Jenkins. C J- 
and Chatter je*. J .) Gnan Chandra Loch 
Mohan. w l ' 
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•Art. 7 — Suit for wages by wet nurse, 


A suit by a wet nurse lo recover her wages is 
not governed by Art. 7 but is governed by Art 
102. [Rafique, J.\ Mohan Lal v. Mt. Jijmarat. 

17 I. C. 658 : 10 A. L. J. 395. 

Art. 7 — Suit by cook for wage*. 

A cook though he is an expert in his art is 
none the less a domestic servant, ard a suit by 
him for wages due is governed by Art. 7 of the 
Lim. Act. [Seshagin Atyar and Kumaraswami 
Sastri, JJ.) Kuppu Rao v. Nakasayya, 

28 I. C. 956. 


Art 7 — Applicability. 


LIMITATION ACT {IX OF 1908), Art. 10. 

I perty instituted within one year of the date of 
delivery of possession but more than one year 
after the date the decree was made absolute, is 
barred, as the plfl.'s right accrued at the time of 
the original transfer, i.c., in 19U9 and not in 1915. 
{Richards C. /. and Tudball, J SUBA Sin'GH V. 
M a habik Singh. 39 Ail. 544 : 40 I C. 461 : 

15 A. L- J. 514. 


Art. 10 — Pre-emption— Suit for . 


Art. 7 Lim. Act is not applicable to all servants 
batonlv household servants. A bisardar in Oudh 
is not such a servant. [Dalai, J. C.) Ghasi Ram 
v. Uma Datt. 26 0. C. 327 : 

9 0 A A. L. B. 554 : 10 0. L. J. 348. 

Art 7 — Suit for recovery of wages. 

Flff . sued the defts. for wages due to him for 
work done in 1918 as field labourer to deft. No 1. 
In 1919 plff. made a demand for wages and deft. 
No. 2 stood surety premising to pay the amount 
doe in 1919 The trial court held that the suit 
was time-barred against both. On appeal it was 
held that the suit %»as not lime-barred and the 
claim was decreed. Held, in revision that the 
claim as against the principal debtor wjs time- 
barred under Art 7 of the L'm. Act. [Maung Kin , 
Shwb Hla Gyi v. San Deve, 

64 I. C. 361 : 10 L. B. B. 332. 


— “Art. 7 — Mechanical Engineer— 'Artisan % 
A suit by a Machaoical Engineer, who was in 
charge of an engine which worked the delt.’s 
null, to recover the amount of his wages would 
be governed by Art. 102 and not by Art. 7 of the 
Lim Act. The word •artisan’ in Art. 7 mean* a 
mechanic or a workman who has acquired some 
manual skill and does not mean persons under- 

,R . class of work involving respon- 
sibility and intellectual training. (Pratt J c 
and Favcett, A.J. C.) Navalmal v. Mangaldas! 

60 I. C. 37 : 12 S. L. E. 140. 


A simple lease was executed by a co-sharer to 
a stranger on 27-6-1910 Deft, brought a suit for 
pre-emption on 313-1911 and obtained a decree 
on 18-9-1911. On 31-5-1912 plff. brought a suit 
for pre-emptior. on the ground of preferential 
right. Held, (ha* the suit was barred. [Richards, 
C, /, and Tudbalt, J.) Mehdi Hassan v. BacHa 
Pande. 28 I. C 691 (1) : 13 A. L. J. 383. 

Art. 10 — Vendee selling property to 

another— Suit against first vendee. 

M sold certain property to N on 16 th Novem- 
ber 1909. N sold the property to O. on 14th 
November 1910 but got the deeds registered on 
21st November 1910. P sued N for pre-emption 
on 15-111910. O was made a party in February 
I9ll. Hehl the suit was not barred, i Richards , 
C. /. and Tudball , /,) Sat Narain v Bapri 
Nath. 13 I. C. 645 : 9 A. L. J. 211. 

•Art. 10 — Divided Mahal — Suit — Starting 


Z7~ t rf 10 a “ d Art - 120 -Pre-emption suit 
—Lease, p U r e and simple. 

ln 4 !“'* f ,' r , lpro \ cm P tion in respect of a pure 

bvVrt 10° !r S wA S » 0Ve v , ’ ed by ArL 120 and not 

Rai A J [Tucihal J and R°fique, JJ .1 Mukhlai. 
Rai v. Hiranand Singh. 19 a. L J 442 - 

62 I. C. 884 : 3 U. P. L. B, , All?) 8l! 
Zam^d*] 1 10 ~ Sa, ‘ ° f tractional ***re of 
JJlxRadt SharC ° f Zamiodar t situated in 

SiciVcj 6 ”J 8 o^ d I® therefore barred 

Decree absoiuuT* g g * h conditi °»«l sale- 

on 13,h June 1914 „d poU'u.'lt ^u ?»*,? 
a <u,t 1 „, pre-emption win' re.pef, t0 ™ S ; 


point, 

A suit for pre-emption in respect of property 
in a divided mahal must be instituted within one 
\ear from the dale of registration and not from 
the date of mutation. [Knox and Karamat 
Hussain , JJ,) Kali Shankar Tbwari v. Raghu- 
bar Dayal. 9 I. C 309. 

Art. 10 — Possession with tenant 5 does 

not admit o! physical possession . 

Property which is in the possession of a tenant 
does not admit of physical possession within the 
meaning of Art. 10. Lim. Act. Whether the sub- 
ject of sale in a suit for pre-emption does or dees 
not admit ol physical possession must be deter- 
mined with reference to date of sale and it is im- 
material whether the property afteiwards became 
susceptible of physical possession. [Shadi Lal . 
C./. and Ffordt, J.) Ganwa v . Joti Prasad. 

1924 Lab. 302. 

—7 ’Art. 10 — Pre-emption— Share in un- 

divided joint property not capable of physical 
possession — Limitation. 

Obiter : A mere share in joint undivided pro- 
perty is not capable of physical possession and 
Art. 10 of the Lim. Act is inapplicable to such 
cases. [Le Rossignol, J ) SardaR Al? v . Fazil. 

1923 lab. 76. 

Art; 10 — Suit for Pre-emption — Starting 

point of limitation. * 

A sold his occupancy rights in a plot of land 
to B on 19 9-1912 but refused to register the sale- 
deed. He again sold the same property to C on 
16-10-1912 on which B by proper proceedings 

got the sale-deed registered on 22-11- 1912. C In 
the meanwhile got possession and B then sued 
(or possession, got a decree and possession there- 
under on 15-6-1914.. C sued for pre-emption of 
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limitation ACT (IX OF 1908). Art. 10. 

1-10-1915. Held that the second part of Art. 10 
barred the suit. ( Shadi Lai, C J . and WHber- 
force , J.) Nagina Singh v. Dusichand. 

62 I. C. 797. 

Art. 10 — Suit by pre-emptor — Starting 

point of limitation . 

Under Art. 10 time runs against the pre- 
emptor from the date on which ihe purchaser 
takes physical possession of the wh. le property 
sold. Where wider arrangement with the 
vendor the vendee takes posse>sion of the pro- 
perty which he intends to purchase befrre the 
actual sale* the pos ession cannot he held to be 
under the sale and must be referred to the sub- 
sequent due on whirh the sale actually takes 
place and from the subsequent date the limita- 
tion prescribed by the article begins to run. 
[Shah Din, J.) Ram Pfara v. Rup Lal. 

80 P. B. 1918 : 48 I C. 102 : 

181 P. W. B. 1918. 

Art. 10— Suit for share in village Sha - 

milat, 

A suit for pre emption in the respect of pro 
perty consisting of certain specific plots and a 
share in the Shamilal comes under Art. 10 as 
the share in the shami'at d- es not admit oi phy- 
sical possession. [Smith, J.) Lehna Singh v. 
Bhagat Singh. 68 P B. 1918 : 

158 P. W. B 1918 : 47 1. C 359 : 

108 P. L. B. 1918. 

Art. 10— Rectification of a deed of sale 

describing property wrongly— Star ting point 

Where a sale-deed wp nglv described cerlam 
property which was sold, but where mutation 
was made according to the admi ud numbers, 
limitation for pre-emption begins from the dale 
of the sale-deed and * ot from the date of the 
mutation. ( Ralugan ,J ) Ganga Ram v. >arpara 

64 P. L. B. 1916 : 35 I. C 278 s 
60 P. W. B. IS 16. 

Art 10— Pre-emption — Limitation in 

regard to subsequent vendee. 

The period ol limitation in regard to a sub- 
sequent vendee is six years and ha can be im- 
pleaded in the suit even after the exr iry of the 
period of one year. [Chcvis and Shadi Lal, JJ ) 
Hari Ram v. Allah Ditta. 17 P. B 1915 : 

28 1. C. 695 : 186 P. L. B. 1915. 


LIMITATION ACT ilX OF 1908), Art. 10. 

original vendee, th-.ugb the original vendee had 
got bv assignment the p operty in suit prior to- 
the date of « uit. Held, the suit was governed by 
Art. 120 as against the transferee, since Art. 10 
applied only as against the original vendee. 25 
K R 1903 and 10b P. K 1907 overruled. ( Ralti - 
gan, Sliuh Dm and Beadon, JJ ) Karampad v. 
A li Muhammad. 28 P. W, B 19 3 : 

61 P L B. 1913 : la I. C. 70 : 31 P. B. 1913 (F.B.). 

Art. 10— Rival pre emptors 

Pre-emption suiis brought by rival pre- 
emptors in respect of the same sale, in wh *ch 
each pre-emptor is impleaded as deft, in a 
suit brought by the other, are governed by Art. 
120 and not by Art. 10 nor by Punjab Pre- 
emption Act, S. 29, [Shah Dm, J ) Ilahi Bux 
v. Mahommad Bale Nawaz Khan. 

186 P. W. B. 1912 : 14 I. C. 328 : 80 P. B. 1912. 

Art. 10 —Bight of pre emption to mort- 
gagee —Mortgagee refusing to make offer when 
as^ed— Suit tor redemption— Right ot pre- tmp- 
tion if can be pleaded in defence. 

A mortgage document contained a covenant 
that without the coment in writing of the mort- 
gagee, the propeities would not be sold, mort- 
gaged. leased etc., a. d giving the latter a right of 
pre emption. In 1918, the mortgagor gave notice 
to the mortgagee of his intent'On to sell and asked 
him what offer he w ould make. No offer was 
made by the mortgagee who look up the position 
that the mortgagor could not sell. The properties 
were then sold in 9-4 1918 a« d in a suit in 1 92 1 by 
the mortgagee to pre-empt and a coun er-suit by 
the purchasers to redeem. Held, the sale being of 
the equity of redemption ol which pby ical pos- 
session could not be given, lunitatioi for the 
pre-emption suit ran under Art. 10 from the date 
ol regulation ot the sile-deed and where such a 
suit is barred, he canoot in the redemption suit 
plead by wav of defence his claim lor pre-emp- 
tion 24 Mad. 449. 29 Mad 336 a. d 40 Mad 1134 
Foil. 13 Mad. 49 », 20 Mad, 305 Not foil 

Even assuming there was a valid right of pre- 
emption, the reiusil to make an offer when asked 
was a fai'urc to exercise light. 39 All. 127 
Hnd 42 All. 402 Foil. [Kama* aswart.i Sastrt, T.) 
VlSWANATHAN CHETTY V ETHIRAJULU CHBTTY. 

45 M. L. J. 389 : (1924, M. W. N. 57 : 

1924 Mad. 67, 


Art, 10— Pre-cmplor if can treat sale as 

a nudity. 

A pre-emptor cannot treat a sale as a nullity on 
the ground ibat the Land Alienation Act requires 
certain formalities to be gone through, simply 
because the sale is unenforceable until sanction 
ed bv the Dcpu'y Commissioner. The sale, if 
sarctioned is operative from the da'e of sale 
A suit brought beyond twelve months of the sale 
but within twelve months of sanction is there- 
fore barred 16 I. C 775 not Foil. ( Kensington 
and Beadon, JJ.) Sagh*r v. NUR Ahmad. 

59 P. W. B. 1913 : 110 P L. B. 1913 : 

19 1^ C. 239 : 79 P. B. 1913. 

Art. 10 —Transferee from the vendee- 

joinder after one year-starting point. 

Where a vendee's transferee was joined as a 
paity alter limitation had expired as against the 


Art. 10 — Suit for pre-emption— Physical 

tssession not with vendor. 

A sold certain property to B with a covenant 
pre-empt in case ol its s*le by B to a third 
irson, and himself remained in possession, 
nder ao oral agreeoic* t f« r a certain period, 
'hile A was thus in possession B sold the pro- 
;rtv to C and af'erone year of the execution of 
•gistered deed of sale between B and C, A sued 
>r pre-emption, held that the suit was governed 
y Art. 120 and was not barred, as possession 
ad not been taken bv the veodee, i.e. % B: 
V a tier and Knshnan, JJ) Velayudham Pillai 
. Thina Velayudham Piilai. 

13 L. W. 268 : 40 M. L. J- 443 ; 

29 M. L. T. 2M : 62 I. C 27 r 
(1921) M. W. N. 207. 
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LIMITATION ACT (IX OF 1908). Art. JO. 

* — ; Arts 10 and ISO -Pre -emblion— Limi- 

tation fot — Intended and actual salt. 

Art. 120 of the Lm Act applies to suits fo- 
pre-emption >n respect of a contemplated sale 
wh le Art. 10 appbe* where the -ale has artuaily 
taken place. [Hallt/ax, ). C.) Rai v. Sidakai.li. 

1922 Nag. 14. 

Af t 10— Physical possession not tossi- 

bit— Effect o<. 


LIMITATION ACT I IX OF 1908', Art. 11— Appli- 
cability. 

Art. 10 — Starting point — Pre-emption 

suit. 

Limitation against the pre emp'or begins from 
the date o the physical possess'on of the pur- 
chaser and not symbolical possession. [Ceutls 
and Bui tinill , JJ .) Achutananda Parsait v . 
Biki Pibi. 1 p. T- 578 : 

4 P. L J. 277 : 1922 P. 601 


The first part of the third column of Art. 10 
does not apply where the subject-matter of the 
sale consists of land or other tangible immove- 
able pioperlv. physical pcs ession of which 
at the date of the sale is with the holder of an 
intermediate estate, eg, mortgagee or le-see 
owing to which circumstance the vendor i 9 
unab'e to give immediate pin si al possession 
to the purchaser. I Batten, Slanyon and Mitra, 
A. J. tj.) JilRAM V. SlTARAM 

52 I • C. 940 : 16 N. L. R. 37 (F. B .}. 

7 A 1 *- 10 Properly sold in Possession ot 

lessee— Starting point for pr e rmttion suit. 

When the Subject-matter of sale is in lh e pos- 
session of le-sce. the vendee cannot take phys - 
eal posses ion of it and limitation for a suit for 
pre emrt'on runs from the date of registration 
of sale-deed- (Sinner, A. I. C.) Ramji v Shhkh 
Mansur. 16 i. c. 890 : 8 N. L. R 68. 


Art. 10—Applioability — Essential. 

Vendee must do one of two things within limi- 
tation; eiihtr, he must institute a suit f»r pre- 
emption, or he must obtain a conveyance from 
theyendee. f Simpson . A. J. C .) Shso Durr 
Bahadur Singh v Fi«hunath Singh. 

9 0. L J. 646 : 10T3 Oudh 91. 


- Art. 10— Sate subject to trongaet 
Mortgagee in possession— Suit— S/a rting pain 

m« A ,il emindaM P. rnpeT ty 'n the possession 

at the1fm CS r 0d '. ncapable of phys’cal pos«essi 
at tne time of sal<* was transferred subject 

t h^7h T ea ^ C bv 3 rc g K tered sale deed. He 

ihi^h nen | 0d J OM,mi,ation rQn - from ,b « d: 

d a .o C " k .? d i5 rCR *“tered and not fro 

!!l« » wbcn 1he vondM ’ »ake 3 possession of I 

an ! hC ‘Lindsay. J . 

Zi v an yZV,\ a Jr a '' A ’- Cj NAREfi ™* Bar 
DUR v. WALI MAHOMSD. 38 I. C 20 

2 0. L. J. ll 

‘Z £ c ," i „, uo ~ p "‘ mf " n - s ' 

pe™T Wi1hin e i5c sl P ” r< * ascr has sold lhe p, 

>20 .nd not b! b! A 

nltimately p„„d 7,V„„ '£ und b ? lh ' <>«n 

““**■ ’ c ' »£= ji&gss, 

** 1 *■ 116 i 1 0. I. J, IS 


- Art. 10 (2) — Pre-emption suit — Land in 
possession ot tenant — Physical possession. 

Where a sale deed was roistered on 16th Sep- 
temb r 19 19 and a pre-emption suit vras filed oi> 
8*h July 1911 and it was found that a portion of 
the laud sold was m the possession o tenants at 
tbe time of sale. Held , that the suit was tarred 
bv Art 10 t2). [Anne if, J ) Sheoji v. FazaR ALt 
Kha >*- 230 P. L. K. 1913 : 20 1 C. 476 : 

148 P. W. E. 1913* 

Art. 11. 

Applicability. 

Effect of ordo*. 

EZv lus od of time. 

Order without investigation. 

S'ardng point. 

Stranaer to p*oceedinge. 

M acellaneoui. 


Applicability. 

Art. 2- Applicability. 

11 ol the Limitation Act applies as much 
to a case where an objector remains absent as to 
a case where he comes forward and $a\i that he 
cannot sustain an • bjeefion. {Richards. C, J. and 
Banerji % J,) GULAB v. Mutasaddi Lal. 

17 A L. J 674 : 501 C 748 : 1 U P.L.R. (H.C.) 41, 


Arl. ll*A-ii^|icfl6i/ify — Suit by decree- 
holder against a third person obstructing posses- 
sion — Limitation, 

The words ‘ a person against whom " in art 
11- A of the Lim Act include a decree holder. 15 
” ^ 21 I >9 A. L. J. 53 Foil. Wi ere >here(ore a 
decree-holder brings a suit for declaration of his 
title against a third person in whose favour an 
order under O 21. Rr. 98. 9<J or lot. C P. C., has 
been made h-s suit i S governed bv Art. 1 1-A of the 
L.m. Act. \Ryvcs and stuart, JJ.) Rhikari Das 
v. Abdallah. 44 All. 607 : 20 A. L. J. 678 : 

L. B. 8 A. 369 : 1922 All, 403. 


art. U- A— Applicability — Auction-pur- 
chaser rests ted tn taking possession— Refusal of 
possession by Court — Suit for possession. 

Where the auction-purchaser is resisted in tak- 
ing posses ion of the property sold by a third per- 
son and the Court, after investigation, nfuscs to 
put the auction purchaser in possession, his suit 
* 5 , , . hl * ^Rbt to possession is governed by 
Art 11 A. (Piggott and Walsh, jf.) Ganpat 
Rai v. Hussaini Begam. 60 I. C 905 • 

19 A. L. J. 63 


Art. 11-A— Applicability of. 


Wherein rxeemion of a decree of A against 
B. C purchased a house and th.ee days before it 

?/»?!*. r h ° U3 t *° A and when c attempt-’ 
ed to get possession he was resisted by one D but 

D‘s objection was disallowed and he* brought a 

smt to set aside tbe auction sale. Held, ihat the 
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LIMITATION ACT (IX Of 19C8', Art. 11-Appli- , LIMITATION ACT (IX OF 1908). Art. 11— ApDli- 

rortilitv? ' t *" 


cability. 

suit was governed by Art. li-A of the Act. 
( Griffin , J .) Gopal Das i*. Chadi Lal. 

17 I. C. 591. 

Art. It — Applicability — Application by 

mortgagee to sell subject to mortgage. 

The mortgagee need n.it sue to set aside an 
order rejecting his application to sell the attached 
property subject to his moitgage. t Batchelor , 
CJ. and Shah , J. J GaNEsH KRISHNA KuLKARSI v. 
Dauoo Nath Shimpi. 41 Boit. 64 ; 36 1. C. 627 : 

18 Bom. L. B. 782: 


-Art. 11-A — Applicability of — C.P. Code, 
R. 100 — A pplication under — Dismissal 


cability. 

question when as a matter of fact lie remained 
in possession thereof. {Chose and Panlon , JJ.) 
Pahal Ghorai v. Haji Munshi Faziuddin 
Mahomed- 38 C. L. J. 150 : 1924 Cal. 07. 

Art. 11-A— Applicability— Cause ef ac- 
tion — Subsequent to date of order under O • 21, 
R. 100. C. P. C. 

Although it is undoubtedly true that a person 
claiming to get rid o( the effect of an order under 
O. 21, R. 10*) is bound to bring his suit for such 
a purpose witbio the period mentioned in Art 
li-Aoftbe limitation Act, where the cause of 
action alleged bv the plaintiff is one that bas 
arisen subsequent to the date of the ordtr made 


O. 21 , 

of, for -joant of cause of action. 

The 1st defendant purchased the land in suit in on the application under O 21. R 100, C.P Code, 
execution ol a mortgage-decree a. id took delivery and where the phintfPs application under O. 21, 
of the same through the Court. Thereupon the R. 100 was dismissed on the ground 'hat inasmuch 
plaintiff, who claimed half ot each r f plots Nos. 1 as bj< possession has not been disturbed the ap- 
to 3 and entirely of plot No. 4 made an applica- plication was one which did not come within 
tion under O. 21. R. 100 ot the C. l> . C >de. That I the purview o* O 21. R 100, C. F. Code, the pro- 
application was dismissed on 8-7- 191»> and in vision of Art. 11-A of the Limitation Act do not 
these terms “On the applicant’s (plaintiff's) side apply. ( Ghost and Chotzner , JJ.) AtaRMOYI 
he examined himself. The opposite party is Dasi v. Ramananda Sen Choudhuh y. 
ready. It appears from the applicant's deposition 50 C. 311 : 1923 Cal. 601. 

that he is si ill in possession of the disputed plots ' . 

of land. So here is no cause of action lor his ap Applicability- Order under 

plication under O. 21, R. 100 Civil Procedure 21. ffr. 98, 99 urn/ 10 1. 

Code Hence it is ordered that this case be’ Art, 11-A of the Limitation Act an 

dismissed with co:>t> to the opposite party. Plea- order under O. 21, Rr 98, 99 and 101, C.P. Code, 

der s lees Rs. 2 Only/* The plaintiff did not bring where such ordcr has been m » de 0,1 investigation, 
any suit for recovery of possession w.thm a ! An order dismissing an application for default is 
period of one year from the da«e of the last men- , * n ° rde T P a **d W™ 

tiooed. namely, 8th July 1916. His present suit Fo, l* ^5 C. 785 : 41 M. MS : 31 M. L. J 247 , 

was instituted on the 7th March 1918 that is more » C * W. N. 126 dist {Chatter tee *****'”"- 

than a year alter the date of the o.der passed on JJ ' Barani Dasi *. Mamndra Nara- 


yan Chandra. 


26 C. W. H. 153 


35 C. L J 537 : 
: 1922 Cal. 229. 


the application under O 21, R 100. His cause 
of action, so far as the present suit is concern- 
ed has been formulated by him in paragraph 16: 

•f his plaint and it appears therefore that after 
the date of the order passed on the applica- 
tion under O. 21, R 100 defendants Nos. 1 to 
5 entered into a conspiracy and forcibly cut 
and took away the paddy reaped bv the Bhag ten- 1 tha. 
ants of the plaintiff and thereby dispossessed the 
plaintiff. The plaintiff stated that thereupon, he 
instituted a suit being suit numbered 225 of 1917 
in the Court ol the first Munsiff ol Kantai. That 
sut was. however, allowed to be wi hdrawn bv i oHhe parties the order is not one under 

the Court, with lioerty to institute a f-e^h suit and s 2 Ri of the C P Code but under the powers 
the present suit is the fresh suit which the plain , f lh t3 dismisS miscellaneous matters 

tiff had the liberty to institute. It was pleaded ( e -, lUr su-t t> estiblisli title is not go- 

on behalf of plaintiff that the subsequent verped by Ar t n 0 f the Lim Act. [Chapman and 

i. (61 of the plaint // i Oomacharan Chattkribe v. 


Art. 11 — Applicability — Dismissal for 

default — Bar of suit. 

Dismissal of an objection for default bars a 
suit beyond a year. ( Henderson and Panton. JJ.) 
Haripada (Berman) v. Surendra Math Saman- 

1922 Cal. 164. 

Art, 11— Applicability— Claim petition 

— Dismissal for default— Suit— Limitation. 

Where a claim petition filed when the C. P. 
C de of 1882 was in force was dismissed for 


dispossession alleged in para. 


Xewbould , JJ.' OomacharaN 
Hiranmoyee Debi. 


26 I. C. 943 • 
18 C. W. H. 77. 


ArL 11— Applicability— C. P.C. (1882), 


gave rise to the cause of action, after the 
suit had been withdrawn, for the present suit. 

The defendant contended that the pla-ntiff not 

having brought the suit within the period pres- I 

cribcd by Art. ll-A ol the Limitation Act the pre- S. 332. 
sent suit should be hold to be barred by limita- j a suit instituted under the last para, of S. 33* 
tion. Held, that the sun was not barred. It is the Q f the old Code of 1882 is not governed by Art. 
question of possession with which the plaintiff j u # 1 2, 13 or 14 
was concerned and having remained in possess- 


ed down to the date when, as alleged bv him, he 
was dispossessed in the manner referred to in 
paragraph 6) ol the plaint, he was not under 
any necessity so far as we can see, to go to a 
Civil Court for the useless formally ol asking 
for confirmation of possession of the pioperty in 


of the Lim'taiion Act of 1877, 
{Mookerjee and Beachcroft , JJ.) Maula Baksh 
t. Bhabhasundaki Dasya. 


19 1. C. 968: 
19 c. L. J. 187. 


Art.. 11. 13. 120 and 142 -Applicability 

Suit for possession of immoveable property 
C. P . Code tl882), S. 332. . 
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LIMITATION ACT (IX OF 1903), Art. 11— Appli- 
cability. 

The Art. 1 I does not govern a suit for posset- 
sion of immoveable propeny for establishment 
of plfl's. title, when an adverse order is made 
against him under S. 332, C. P. Code (1882). The 
suit is governed by Art. 142. ( Brctl and Cam- 

duff* Maindi Sardar v. Akoor Chandra 
Ghosh. 14 I. C. 92 : 16 C. W. N. 9/1. 


•Art. 11— Applicability, 


c r / ■ 

By invoking Art. 11 the bar of limitation cannot 
beROtover if the title to tbe property is other- 
wise extinguished. In other words a suit though 
not barred by Art. 11 may be barred bv some 
other provisions of the Lira Act. ( Shadi Lai and 
Le Rossignol, J J . J Harnam Singh v. Kishen- 
CHAND. 50 I. C. G. 

Art. 11— Applirabilitv — Resistence to 

pos\esuon-C. P. C.. 0. 21. R. 97. 

Where a court dismisses an apolication under 
R- 97, O. 21, C. P C , it ca-ioot oass an order 
directing the person in whise favour the order 
is passed, to bring a regular suit ; the person is 
not bound to sue within one year as the Art. 11 
does not anply to the suit. ( Shah Din, J | Daulat 
Ram v. Gadi Ram. 49 I. C. 138 : 1 P. B. 1919 


Art. 11— Applicability of— Claim Petition 

by mortgagee- Order declining to adjudicate on 
the petition— Effect of— bull on mortgage— Limi- 
tation Act. art. 11 not applicable but only art. 132. 

If on a claim being preferred the court neither 
proceeds to investigate nor d'smisses it under the 
proviso to R 58 of O. 21 of the C. P. Co^e the 
order which it passes is not an order against the 
claimant and does not cause limitation to run 
against him under Art. 11 of Sch. I to the Limi- 
tation Act. ( Schwabe . C.J.) aboul Kadir v. O.T 
M. SOMA9UNDARAM. 48 M. L. J. 467 : 45 M 827 • 

16 L. W, 485 : 81 M. L.T.411 ' 

1923 Utd. 76. 

. —Art. 11— Applicability— Attachment be 
fort jnd*m;nt Decree— Sale in execution— Sub- 

sequent claim—Suit to set aside order— Limita- 
tion. 

Jt is desirable that Art. 11 should be made clear 
so as to expressly include claims to property at- 

Sta b r(ii e hM e judRment t Wiere properties are 
attached before fudgment and after an order f 0 r 

sale in execution is made, a claim is preferred a 

suit to set aside the order, on such claim i5 

governed by Art. 11 of the Act. Per WatlTcT,c: / 

brenm^ 11 ' 1 at,ached before judgment does not 

l?o[m?; r V K a ",f ed in e « Cution - ‘under 
Yu 0 , b * ct bv the rnere of a decree 

for the plaintiff. [Wallis, c. J.. Oldfield Shenrtr 

Ramesam and Kumaraswami Sastri Jt) Ardva 

44 H « L S “o£" RTTr P««'*SAM, SESVAl A ' 

44 M.d 903 : (1981) H. W. N. 089 • 14 L W 645 . 
70 1. C. 439 Ml*. 

cial Ins.^tcL s\\—C P ~Cod- P ~ Praviu ‘ 
The officUl rVcei ve^ ^m .o 1 ^ 58 to 63 ' 

where the vesting was- aol.. ‘ » n V Property 
that property inastaimn •*^ e a ^achmem of 
under O 21, Rr a " d not a claim 

with such claKS under* s'^Si^onhe**^ 1 * 0 !* 
•Code and not under O. 21 Art. 1 1 C , p * 

-X.imit.tion Ant. ha., no ipplioatHoToVrdo 0 ,,^ 

C D— VOL. Ill 130 


LIMITATION ACT (IX OF 1908), Art. 11— Effect 
of order. 

such claims. (Sarfasiva Aiyar, and Spencer , //J 
Balakrishna Menon v . Rangan Pattar. 

41 U. L. J. 384 : 14 L. W. S34 : 
(1921) M.W.N. 776 : 80 M.L.T 77 : 45 M. 70: 

1922 Mad. 189. 

Art. 11 — Appiicabihly — Claim case — Di- 
rection to sell after notifying clai n . 

An order on a claim petitioo expressing no final 
judgment on the right out forward but simply 
directing a sale after notifying the claim is one 
against the claimant and his suit to establish his 
title is governed by Art. 11. ^Walhs, C.J. t Oldfield 
and Seshagiri Aiyar , JJ. i Venkatakatnam 9 . 
Vadrevu Ranganayakamma. 41 Mad. 985 : 

24 M. L T. 197 : II9I8) M. W N 699 : 
8 L W. 292: 4t I. C. 270: 36 M. L. J. 33a iF. B). 

Arts II aod 15 — Applicability — Attach* 

ment under O. 38, R. 8, C. P. Code— Property 
relrastd. 

A suit to rec iver property released from attach- 
ment under O. 38, R. 8 is not governed by art. 11 
or 13, such a suit not being id form to set aside an 
order of Civil Court within Art 13 and therefore 
th* existence of the order releasing the attach- 
ment before judgment does not bar the suit. ( Ay • 
ling and Napier , JJ.\ Ramanamma v. Bathula 
Kamaraju. 41 Mad. 23 : 39 I. C. 863 : 

5 L. W. 704. 

II — Applicability— Order under old 

Code. 

An order, passed in 1905 under S. 283, C. P. 
Code, 1882, need not be set aside by a suit within 
one year of the date of the order as Art. 11 refers 
to orders passed under the new code only (Sada- 
stva Aiyar and Napier , JJ.) T. S. Subba Aiyar ». 
bUBBA AIYAR. 31 X c 35 Q 

Effect of order. 

“ ~ Art. ll-A Effect of order — Ord'r under 

O* 21, R. 99, C, P. Code— Suit for possession— 
Limitation . 

Whceau application by an auction-purchaser 
to be placed i*i actual possession is di>allo\ved 
un er O. 21, R, 99, C P. C., a suit for possession, 
must be brought within one year from the date of 
the order dt^llowing the application. (Lord 
Dunedin.) Baldeo v. KanHaiyalal. 

3 P. L. T. 33 iP.0,). 

~ ~ Ar ‘- U— E'fect of order— Execution taU 

—fraud— Suit on mortgage— Defence. 

Where by an order ot Court, properties were 
sold subject to a mortgage in favour of the plain- 
iftb and the delt. purchased the property in ieno~ 
ranee of the order, held, that tbe order under 
u, z V 93. would be conclusive agi nst deft 
only if it was shown that he was aware of the 
fraud of the plff. wi*hin a year of the d*te of the 

0r .u, a u w- lng s0 awarc did " ot 'ake s‘eps to 
c.tabltshhtsrtghU within the period prescribed 

,w ‘ M delt * becamc aware of the fraud 
after the period, he cjuid assert under S. 44 of 
the Evidence Act the fraudulent nature ol the 
plrf. s claim and the c msequent invalidity of the 
court i order in any proceeding instituted by plff 
on the st.engtn ot such order. (Scoff. C. J a„d 
Beaman , /,) Sadashiv p. Ramdayal. 

27 I. 0. 938 : 18 Bom L. B, 648 
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LIMITATION ACT (IX OF 1008), Ait. 11— Effect 
of order. 

Art. 11 — Effect of order— Garnishee — 

Defence. 

It is not open to a garnishee to plead a defence 
which had already, in an execution enquiry been 
successful, except in a suit instituted within one 
year from the date of the adverse order. [Scott, C. 
/. and Batchelor , J .) Tyabali v. Atma Ram. 

28 Bom. 031 : 25 I. C. 375 : 16 Bom L. R. 520. 

Art. Il-A —Effect of order - Application 

under 0.2'. R. 100, C. P. C.— Dismissal of— 
Suit for possession — Limitation . 

Under Art. 11-A ot the Act, a suit for posses- 
sion if not brought within one >ear of the order 
disallowing an application under O. 21, R 100. 
C. P. C., is barred b> limitation. [Chatterjee and 
Panton , JJ. t Moto Dasi v. BehaRI Lal. 

59 I. C. 772. 

Art. 1 1— Effect of order. 

Any order on an objection made by a third 
pai tv to attachment of property in execution of 
a decree is conclusive, whether that order was 
passed summarily or after investigation. ( Ratli - 
gan and L' Rvssignol . J J.) GoPAL vngh v. Gam- 
pat Singh. 130 P. L. R. 1916 : 

117 P. W. R. 1916 : 35 I. C. 321 : 66 P R. 1916. 

Art. 11 —Effect of order — Limitation. 

An order dismissing an application tor declara- 
tion that the property be sold subject to an en- 
cumbrance in favour of the applicant is ft al if 
not set a-ide within a year, both against the ap- 
plicant and a judgment-debtor. The effect of the 
order if not set aside is to free the pr perty from 
the incumbrance. [Sadasiva Ai'ar and Spencer . 
JJ.) Velu pad ay ac hi v. Arp.mugam Pillai. 

H L. W. 343 : 27 M. L T. 312: *6l.C. 491 : 

38 Al. L. J. 397 

Art. 11 —Effect of order— Applicability of 

article. 

An order under O 21, R. 63, C. P. C., is con- 
clusive against the party unless set aside within 
the time allowed bv law. In a suit by the decree- 
holder against the objector whose objection was 
dismissed tor ejectment of the objector on the 
basis * f a subsequent trespass by the objector. 
The objector cannot take advantage of the fact 
that the plaint and the written statement were 
within one year of the order because the objector 
himself did not sue to set aside the order. 

( Abdur Rahim and Napier, J J .) PEELA Yara- 
KAYYA V. KUNUMARI VENKATA KRISHNA*! 

119171 M. W N 721 : 6 L. W. 281 : 
41 I. C 684 : 22 M. L. T. 282. 

Art. 11-A —Effect of order -Suit to set 

aside order under 0. 21, R. 100, C.PC. Lunita - 

t> / O ^ J 

A suit to set aside an order passed under O. 21. 
R 100 ol th: Civil Procedure Code is governed 
by one year's limitation under Art. 1 1-A of the 
Limitation Act. (Das and Adami, JJ) Sheo 
Nandan Choudhky v Dbbi Lal Chaudhrv. 

4P.LI 93 • 1 P. L. B 134 : 
2 P. 372 : 1923 Pat 78 : 1923 P. 239. 
Exclusion of lime- 

Art. 11— Exclusion of time. 

Where the judgment-debtor was not made a 
party to the objection proceedings but was a 


LIMITATION ACT (IX OF 1008). Art ll-0rd«r 

without investigation. 

necessary party to a regular suit, the time taken in 
prosecuting claims against the judgment-debtor 
in obtaining the conciliatory certificate under the 
Deccan Agricultures’ Relief Act should be 
deducted from computing the period of limitation. 
[Chandavarkar and Batchelor , JJ.) Ekanath v.. 
Dagduram. 

36 Bom. 634 : 17 I C. 87 : 14 Bom. L. R. 750. 

Art. 11 — Exclusion of time— Extension of 

time— Claim proceedings— Suit . 

An order under O. 21, R. 63 of the C. P. Code 
is conclusive subject to a regular suit within one 
year of the order, and a party cannot claim to 
deduct the time taken in an unsuccessful revision 
petition to the High Court from the period of one 
vear prescribed. I Fox, C. J and Hartnell, J.) 
Mg T f! N U v. Y S. P. L. Palanmppa Chetty. 

8 Bur. L. T. 93 : 27 I. C. 829 : 8 L. B. R. 148. 

Order without investigation 
Art. 11 — Order without investigation. 

If an objection under O 21. R. 58, C. P. Code, 
is dismissed without investigation Art. 11 does 
not apply to a suit by an objector for establishing 
his right to the property. \Piggott and Rafiquc 
JJ,) GOKUL v . Mowri Bibi. 40 All. 825 : 

44 I. C. 1005 : 16 A. L. J. 256. 

Art. 11 — Order without investigation— 

Application by auction- pur chaser for possession. 

The auction-purchaser applied for delivery of 
possession of the property purchased and made 
the defendant a party to the application as the 
latter had put in a claim to the properly and had 
applied for setting the sale aside The application 
was dismissed for de r anlt or. the 11th August 1013. 
Subsequently the plaintiff again aoplied and got 
pvsse<sion o* which the defendant preferred an 
objection wh ; ch was allowed on 12th December 
1914 Two days afterwards the plaintiff sued 
for declaration of title as auction-purchaser Held 
that the suit was not barred as the order on 11th 
Aueust 1913 was cne merely dismissing the appli- 
cation for default and the plaintiff had no oppor- 
tunity to establish the right and no adjudication of 
t»tle could have been made in their absence. 
Therefore limitation betfan to run against him 
from 12th December 1914 when the defendants’ 
objection was allowed. ( Richards . C. /. and 
BaneriL J.) Ali Mahomed Shah v Ram Narun. 

39 I. C. 797 : 16 A. L. J. 420. 

Art. 11 — Order without investigation — 

Dismissal for want of prosecution. 

Dismissal of an application for want of prose- 
cution on the ground that objector did not produce 
evidence is an order on merits and is no» an order 
d'smissing the application for default of appear- 
ance. Therefore a suit to set aside the order 
beyond one year from the date ol the order is 
barred. ( Banerji . /.) Chandi Prasad n Nand 
KlSHORK. 20 X - C - 88 ®* 

.Art. 11— Order without investigation— 

Dispossession — Suit by third party. 

Where a persoR not a party to the suit complain- 
ed ot dispossession of a room in a house deliver- 
ed in execution to the purchaser and * p , c *' 
tio* of the third party was dismissed without an 
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LIMITATION ACT (IX OF 1908), Art. 11— Order LIMITATION ACT (IX OF 1908), Art. 11— Start- 
without investigation. ing point. 


enquiry into the merit9 a suit under O. 21, R. 103 
of the C. P. Code will be barred if not brought 
within one year under Art. 11. ( Banerjt , /.) 
SHAGUN Chand v. Shibbi. 

10 I. C. 401 : 8 A. L. J. 626 

Art 11 — Order without investigation. 

Art, 11 applies only where there has been an 
investigation of a claim. It does not apply to a 
consent order without investigation of a claim, 
(i Greaves , J .) Panchu Mucku v. Bhato Muchu. 

50 1. C. 649. 


Art. 11 — Order without investigation— 

Dismissal for default— Scope cf the Arttitc. 

•The article applies to a case where the person 
suos tJ establish his rigbt to the property in 
respect of which a cDito is preferred by him but 
which is dismissed for deiault and with »ut inves- 
tigation. The article is more comprehensive than 
that of the preceding Acts and the application of 
the article cannot be restricted to those cases only 
in which {he claim preferred under O. 21, R. 53, 
has been disallowed after investigation. [Richard- 
son and Bcachcroft JJ .) Nogen ora Lal v . Fani 
BhushaN. 45 Cal. 785 : 44 I. C. 266 : 

23 C. W N. 375. 


Art. 11 (1) — Order without investigation 

— Execution proceeding resisted -Order passed 
without enquiry — Art. 11 not applicable. 

Where an execution proceeding is iesiited an 
order passed without enquiry is not one under 
S. 335, C. P. C., 1882. and a suit for possession of 
the property may be brought one year after the 
date of the order. (Wahnsley and Newbould , JJ ) 
RAGHUNATH V. BlKJNANDAN\ 31 1. C 444. 


— Art 11 — Order without investigation — 

Order under O. 21, Rr. 58, 63. 

Where executing court does not adjudicate on 
merits oi an objection, the limitation for suit does 
not begin till the da-e on which fresh objections 
were allowed alter second application for execu- 
tion by decrcc-huid^rs. (Scott Smith and Abdul 
Qadir % JJ.) Fateh Din o. Qutabdin. 

3 Lah. 7 : 1922 lah. 108. 


—Art. 11— Ord'r without investigation. 
Plaintiff 61ed an objection to the attachment c 
a share in a village, in respect of which he bel 

two registered mortgages. On the date fixed fo 
evidence the scribe of one of the mortgage deed 
was the only witness present An adjournmen 
was refused and the objection was tbus disallow 
ed. The plaintiff then sued for declaration raor* 
5“ a « er 'he dismissal of the objection 

Held that as there was not really an inveitigatioi 
?" d * r thc ob iection the case did not fall withi. 
he one year's liimtalion provided by Art. 11 an. 

£ci NiN H J e,e M r(l within time. (Pridtaux 
NANHU v. MALLOO. 16 P R iflifi 

« * *• * »«» : « I. c. m : n l £ *.“ *, 

"tOMI or fretl ‘ 

Where the objections to an execution sale » 
summarily rejected without lov5i«SE»I *1 mi 

uZ e T" y ° l th ® Pr0pcrly can be brought w th 

m twelve years ander Art. 144. Art 11 nothin. 


applicable to the case. (Rattigan, J.) Mahomed 
Baksh v . Bal Kishen. 100 P. L. K. 1915 : 

29 I C. 731 : 72 P, W. R 1915. 

Art. 11-A— Order without investigation 

-Application under 0 , 21, R. 100, C P. Lode. 

If an application under O. 21, R 100, is dismis- 
sed without investigation, the person dispossess- 
ed is not bound to bring a suit to establish his 
right to possession within one year under Art. 11* 
A [Spencer and Srinivasa Atyangar , JJ.\ 
Venkatasubbiah Reddi v. Ljnga Reddi 

41 1. C 640. 

Art. 11 — Orders without investigation — 

Orders on default. 

The article covers orders refusing to recognise 
mortgages. The language oi this article in the 
new Act is wider than that of the previous Act 
and covers orders made after full investigation as^ 
well as those passed on default. (Seshagiri Aiyar 
and Bakewell , JJ.) Ponnusami v Samu. 

36 I. C. 937 : 31 M. L. J. 247. 

■ Art, 11— Order without investigation — 
Effect of— Suit to establish title— Limitation, 
Where ihe executing Court dismisses a claim 
preferred without investigation oi the merits on 
thc ground of delay, the order is one passed 
against the claimant under O. 21, R. 63, C. P, 
Code, and a suit to establish title must be brought 
within the time prescribed by Art. 11 of the Limi- 
tation Act. [Pndcaux. A . J. C.) Narsayya v. Lax- 
minarayan. 6 N. L. J. 66 : 19 N. L. B. 34 t 

1923 Nag. 187. 

Art. 11 — Order without investigation — 

Applicability of— Suit under 0 , 21. R. 03 —Older 
passed without any enquny. 

Even though an order under O. 21, R. 63, C. P. 
C., is passed without aay investigation and not on 
thc merits and the claim is rejected, a suit to 
estaolish ihe claimant's right is governed by Art. 
11 oi the Limitation Act, 14 N.L K. 66 not follow 
ed. 41 M 985 ; 45 C. 785 followed. [Halhfax. 
A. J.C.) Gangadhak Rao v. Abdul Majid. 

1923 Nog. 69(1). 

Art. 11 —Order without investigation — 

C. P. C., O. 21, R. 103, 

Art 11 applies to orders under R. 103 of O. 21* 
C. P. C. and even orders without investigation 
under that rule are covered by the article. (Couffs 
and bultan Ahmed , JJ.) Raziuddin v BindesrI. 
1 P. L. T. 669 : 68 1. C. 37 : 6 P. L. J. 658. 

Art. 11 — Order without investigation. 

The AtL does not apply to a case whore an 
objection against attachment of properly has not 
been disposed of on merits, [hlulltck atidjwala 
Prasad , JJ.) Nandhlal Pal p. Narksh Chandra. 

41 I. C. 466: 2 P. L. W. 108. 

Starting point. 

Art. 11-A — Starting point— Application 

for possession by execution purchaser— Rejection 
— Suit. 

Where an execution purchaser who is not enti* 
tied to actual physical possession applies to be 
placed in possession and where his application 
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LIMITATION ACT (IX OF 1908). Art. 11— Start- 
ing point. 

is rejected, he must sue within one ye*r of the 
order reject'ng his application, l Lord Dunedin . } 
Baldeo v Kanhaiyalal 16 N. L. B. 103: 

24 C. W. N 1001 : (1920* M. W. N. 545: 
2 P. L. T. 33: 58 I . C . 21 : 12 L. W. 408 (P. C.). 

Art. 11 — Starting print — Applicability. 

The objector whose objection is dismissed must 
establish his right to the property wi'hin one 
year of the date of the order. {Walsli % J.) Ram Ni- 
RANJAN TEWARI V . WHANG RaI. 

57 I. C. 5 : 2 U. P. L. R. (All ) 198. 


LIMITATION ACT (IX OP 1908), Art. 11- 
Stranger to proceedings. 

only from the date of the appellate order as 
the proceedings in an appeal are only a continua- 
tion of the proceedings commenced by the peti- 
tion and the decree in appeal is the onl\ subsist- 
ing decree in the suit. [Sadasiva Aiyar and 
X a pier, 7J.) Ventc.opal Mudali v Venkata- 
subbayya Mudali. 39 Mad. 1196 : 17 M. L T. 208: 

28 I. C. 367: (1915) M. W. N. 211. 

Stranger to proceeding. 

Art. 11 — Stranger to proceeding — Claim 

case. 


Art. 11-A — Starting point — Dismissal 

of objection under O. 21. R. 103, C. P. C. 

A person whose object'on is dismissed under 
O. 21. R. 103. must sue for possession within one 
year of the order of dismissal under Art. 11-A 
[Le Rossignot, J.) Ram Singh v. Kundan Singh. 
103 P. L. R. 1916: 36 I. C. 211 : 98 P. W. R. 1916. 

Art. 11 — Starting Point— Declarator y 

suit — Sale to defraud a creditor . 

A suit tor a declaration iha* the property is 
liable to attachment and for setiing an order al- 
lowing the objection is governed by Art. 11 and 
not hy Art. 91 even though the result of the suit 
would be to set aside a sale by the judgment- 
debtor and even though the suit is brought after 
three years of the sale-deed The cause of action 
for the plff. arises only On the date when the ob 
jection is allowed. ( Kensington , J. I Raja Ram v 
Um Dan. 179 P L. R. 1913 : 18 I. C. 519 : 

118 P. W. R. 1913. 

Art 11 — Starting point— Order under 

O. 21, R. 63, C P. Code — Suit for declaration. 

A suit by a holder of a decree to declare an alie- 
nation as fraudulent based on an order passed 
under O. 21, R 63. C. P. Code, is governed by Art. 
11 and should be brought within one year from 
the date of the order. [Ayling and Phillips , J J .) 
Venkatbswara Aiyar v. Somasundaram Chht- 
TIAR. 7 L. W. 280: 44 I. C. 551: 

(1918) M. W. N. 244. 

Aft. 11— Starting point. 

A suit brought within one year of the date of 
the order though more than a year of attachment 
and sale of property is not barred. The Art. 11 in- 
cludes not only for a prayer for declaration but 
aho the consequential relief dependent on the 
declarari in. The words M to establish the right’* 
in O. 21, R. 63. C. P. C.. are not confined to the 
obtaining of a mere declaration to the exclusion 
of all consequences of relief, which include the 
recovery of the value of the property sold prior 
to the date of the order. ( Abdur Rahim. O. C. A. 
Seshagiri Aiyar and Phillips % JJ .) KouRI Bassiva 
Reddi V. Nidumooki Ramayya Reddi. 

40 Mad. 733 : (1916) 2 M. W. N. 207 ? 

4 L, W. 300 : 36 I. C 445 : 20 M. L T 353 : 

31 M. L. J 394 

Arts 11 and 13— Starting point— Claim 

petition —Order in. by a single Judge of the High 
Court— Appeal under Letters Patent Suit—Lxmi - 

tation. . 

Where an order of a single Judge of the High 
Court in claim proceedings is contested on appeal 
under the Letters Patent, time under Art. 11 runs 


A person divides his properties to his four 
grandsons in equal shares. Plaintiffs obtained 
aseitlement of half the property from his sons. 
Subsequently in execution of a money decree 
against the sons the whole tenure was sold. 
After the claims preferred by the defendant's 
grandsons were rejected, no «uit was brought to 
set aside the order in the claim case. In a suit by 
plaintiffs who were not parties to the cla m case 
for a declaration of their occupancy right in half 
the property. Held . that Art. 11 was a bar to a 
suit bv defendants and the plaintiffs were entitled 
to prove that at the time of the settlement the 
grandsons had a good title to the interest claimed 
by them. Further that the Art. 11 does not apply 
as the plaint'ffs were no parties to the claim pro- 
ceedings. [Xeubould, J.) Barkat Ali v. Das 
Kazi. f3 I. C. 260. 

Art. 11 — Stranger to proceeding — Appli- 
cability of article to. 

Art. 11 does not apply to a person who was not 
a oartv to the proceedings in which the order 
sought to be set aside was made. ( Scott-Smith . J.) 
KARM NARAIN V. SAf AMRAT RaI. 

57 I. c. 62: 2 U. P. L. B.(L) 120. 

Art. 11 —Stranger to proceeding— Judg- 
ment-debtor. if bound. 

A judgment-debtor will not be bound by an 
order uoless he is a party to it aod unless the 
order in express terms adjudicates on his title. 
Where only a question of possession is decided, 
the title of the judgment-debtor is not affected 
though he be a party. {Seshagiri Aiyar and Bake- 
well. JJ.) Vbdai.ingam Pili.ai V. V ERATHAL 
26 M. L. T. 513: 64 I. C. 630: (1920' M. W. N. 77: 

37 M. L J. 647. 

Art. 11-A— Stranger to proceeding 9 — 

Order for symbolical possession — If must beset 
aside within one year. . 

An order for symbolical delivery need not be 
set aside within one year bv strangers in actual 
possession of the land. {Sadasiva Aiyar and 
Spencer. JJ.) AiyaKUTT! MANKONDAN v. PERIA- 
SWAMI Koundan. 15 M. L. T. 163: 24 I C 771 : 

l L W. 31 : 

(See on appeal 30 M. L. J. 404 • 3 1 I C. 615 : 

2L. W. 1184) 

Art- 11— Stranger to Proceeding-Suit 

to set aside a sale in execution of a decree obtain- 
ed against third party. 

Plaintiff sued for a declaration that a certain 
well site was not the property of her mother and 
guardian who had been in possession on her be- 
half but was a gift to her by her uncle and was 
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LIMIT A TION ACT (IX OF 1908), Art. 11— 

Miscellaneous. 

not liable to be attached and sold in execution of 
the decrte against ihe latier and that the sale in 
execution consequent on the attachment was void. 
Held that the suit was not governed by Art- 11 ot 
the Limitation Act inasmuch as it applied only to 
pa'bcs to the suit on execution proceedings in 
que tion and oot to snaogers. (S sunders, A . /. 
C.) Ma Ngb Ma v. La Shawe Hnit. 

(1816) 2 0. B. R. 116: 36 I. C. 3: 10 bur. 1. T. 225. 

Miscellaneous. 

Arts. 11 and 120 — Suit for declaration 
—Certain property is liable to attachment. 

Plaintiff attached a certain house in execution 
of hi* decree against the j-dgment-debtor. The 
latter s broiher hied objections on the ground 
that be was the sole owner of the property, the 
judgment debtor having relinquished his interest 
by a deed of icl.aso. ftie objection being allowed 
the plaintiff broughi a suit for decliration that 
the house was liaole to attachment and sale. Held 
Art. ll governs toe suit. A person by simply in* 
yoking Art. 11 cannot affect the law of limitaion 
if h.s tide to the propertv has been extinguished. 
(Shadi Lai and Le Rossignol , JJ.) Harxam Singh 
v. Kishen Chand. 50 I. c. 6. 


LIMITATION ACT (IX OF 1908). Art. 12. 

Art. 12 — Applicability of. 

Where in execution of a decree of A against B 
C. purchased a house and three days before it B 
sold another house to A and when C attempted to 
get possession, he was resisted by one D but 0's 
objection was disallowed and he brought a suit 
to set aside the auction sale Held, that the suit 
was governed by the Art. 11 A and Dot by Art. 
12. ( Griffin , /.) Gopal Das v. Chedi Lal. 

17 I. C. 591. 

Arts. 12 and 96 — Execution sale — Setting 
aside— Properly included by mistake in decree 
sold in execution— Limitation. 

Wnere pr perty cutside the suit had been in- 
cluded by a mistake in the decree as being liable 
to be sold in sa isfaction of the decree and was 
sold in execution and two years after the yale the 
judgn.en*-dcbtor sued to recover the property, 
Held, ( 1 ) that the execution sale was not a nullity 
and had to be set a-ide within thirty days from 
its daie ; (2) that plff. having allowed the sale to 
become hnal could not sue to recover the pro- 
peny. and (3) that art. 12 of the Lim. Act barred 
the suit. {MaclcodrC. J. and Coyajee, J.) Naga- 
bhatta v. Nagappa. 24 Bom. L R 423 ; 

1923 Bom. 163. 


Art. 11 Nature of claim suit — Suit by 
unsuccessful claimant — Continuation of claim. 

A suit under O. 21, R. 63 of the C. I*. Code is 
a mere continuation of the execution proceedings 
in a claim petition, A suit of this class though 
called original suit are in ibeir essence mere f,,rms 
of appeal ill owed by the C. P. Code. (Sadastva 
Atyar and 'spencer , //.* Krjshnappa Chbtty v. 
Abdul Qadir Sahib. 38 Mad. 535 : 25 1 C. 11 : 

36 M. L. J. 449. 


•Arts. 11 and 29 — Distinction between. 


Art ll deals with a suit by a person to establish 
mi right to or to the present possession of the 
property comprised in the order while Art 29 
deals with suits for compensation for wrongful 
seizure oi moveable property. A suit for value of 
properly recovered in execution is governed by 
Art 29 and not by Art 11. (Ha'tnAl, J.) \ E J. 
KATACHELLAM CHETTY V. NAGAPPA. 

9 I. C. 773 : 4 Bur. L. T. 45 


-——Art. 12— Applicability of— Sale voidable 
and not void — Setting aside. 

Where a decree holder purchases at an execu- 
tion without having obiained 1-ave to bid and m 
»p»te oi a reiusil by ihe court to gram leave the 
execution sale is not void but mere!. voidable and 

S3fiff ,B a 10 ”' de ‘ s kerned by Art. 
12 of i he Ltin. Acc. (Lord Phitiimorc.) Rai Radha 

Krishna v. Bishkshvvar Sahay 

31 if t 1 t L ;Y i 90:SP 1 t -629: 
31 K. L. T. 3(J9 |P. C.) : 49 I. A 313 • 

1929 P. C 336 IP. C.j 
A .nt’rfV* l 2 ~Y 0,d “le— Setting aside. 

mmm 


— A, t- 13— T. P. Act, S. 99-Sale of mort- 
gaged property in execution— Purchased by mort- 
gagee— Mortgagor's remedy— Limitation. 

Where a mortgagee obtains a money decree 
against the mortgagor on account of arrears of 
interest due on the moitgage amount, and pur- 
chases the mortgaged property in execution ot 
nis decree, held, that tbe sale was only a void- 
able one and that the failure of the mortgagor to 
set it aside within the time fixed by Art. 12 of the 
Lim Act extinguished his right of redempiion 

no?//* C ‘/* a ”w Ru,sel1 ' /•) Sahadu Manaji v. 
Dbvlya Jaha Mahar. 14 I. C 780 : 

14 Bom £. B. 254. 


Art. 13— Fraudulent decree and sale. 
fcven a sale m execution of a fraudulent decree 

LZVZ T ,,nlCSS “ » 8el a,ide wi,hln one year, 
‘"decree is not set aside, is valid. (Mocker- 

R,ch “ , ‘ i!on ‘Jl ) Rajkcmar Sarkblv 
Rajkuuari Mali. 81 I. c 767 : 30 C. W. N. 658. 


.. .. Art - I* —Sale requiring confirmation. 

purp0ses °‘ Ar ‘- ‘2. in the case of a 
sate that requires confirmation, time begins to 
run from the date of the confirmation and in 
other cases from the date on which the sale 
becomes otherwise final (Norris and Banerjee . 
JJs ) Mhuban Mohun v. Girish Narain. 

101 C. 87 : 18 0. L J, 33 9. 

Ifipi^~ Art ' 12 ~ Slrangers ~ Secli0 " does not 

Art 12 of the Limitation Act which provides for 

S ~ UI -. gas,de of a sale in execution of a decree 
of a Civil Court, applies only lo the parties to the 
sale and not to strangers. Strangers are g ,ver n ed 
only by Art. 144 of the Limitation Act 1^ P p 
‘»‘ 2 Fo *l- (SmM-SmHA, J.) 

71 I. C 833. 

IS— Execution against minor— 

represented— Suit to set aside sale— Limitation. 
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LIMITATION ACT (IX OF 1908), Art. 12. 


LIMITATION ACT (IX OF 1908). Ari. 12 


In an execution proceeding against a minor if 
the application for the appointment of the guar- 
dian is not accompanied by affidavit and the 
guard'an does not act at all and appear for the 
minor, the minor is not a party to the pfocced- 
ings, and the suit to declare sale null and void 
can be brought at any time withrn 12 years. 
{ Harrison , J.) Alam Din v. Allah Din. 

1922 Lah. 447. 


A suit to set aside an execution sale, brought 
after one year alter the date of sale, is barred 
th >ugh it appeared that at the date of passing 
the decree that deit was minor but became <ui 
juris*' ihe t«me of exccuiion proceedings, notice 
ol wh-ch was served not on him but on the ghar- 
ri' an ad l* tern. Aiyar and Napier > JJ. ) 

Seshagikirao v . Tangatuki Iagganadam. 

39 Mad. 1031 : 32. I. C 39 1 : 19 M. L. T. 93. 


A«t \2— Applicability — Suit by strangers 

to set aside — Limitation. 

Art. 12 applies to suits brought by parties to the 
decree which resulted in the «ale or by parties to 
the proceedings in which the sale took place or 
by persons claiming through them and does not 
applv to suits brought by persons who are not 
bound by the sale Nor does the article affect a 
defence set up by a party in possession, [Broad 
way a~d Martineau, JJ.) Tara Chano v. Abd»’l 
A HAD. 67 1. c. 894 

Art 12 — Applicability. 

The limitation applicable to a suit for posses- 
sion uf property sold in execution of a decree is 
governed by Art 12. [Sco't-Smit h % J.) Imam 
Din v . rURNACHAND. 1 Lah. 27 : 55 I. C. 833 : 

84 P. L. R. 1920 : 37 P. W. B. 1920. 

Arta. 12 and 14 4— Deft, a minor— Decree 

against— Sale of property m execution— Suit to 
recover property . 

Where a minor deft, is not properly represent- 
ed a decree passed against him is a nullity and 
the Court has no p >ner to sell the minor’s pro- 
p.rty in execution of that decree. If such a sale 
takes place the minor can recover the property 
from ihe a action-purchaser and the article ap- 
plicable is 144 and not Art. 12. ( Chevis , 7.) H'RA 

Singh v. Ghulam Qadir. 48. I. C 399 : 

113 P. B. 1918 


Art 12— Suit by minor. 

According to Art. 12 a suit by minor to set 
aside his sale mu*t be brought within one year 
from the due of the plffs. majority. ( Chevis , 7.) 
Pala Singh v. Waryam Singh 30 P. W B. 1918 : 

43 I. C. 712 : 40 P. L. B 1918 


Art*. 12 and 144— Suit by objector. 


An objector who is not a party to the decree in 
execution of which the sale took place and whose 
title to ihe immoveable properties is not denied, 
can sue for possesion against the auction-pur- 
chaser, under A.t. 144. His suit is n-t governed 
bv Art. 12. 20 M. H8. Re!, ^ohn^ont J ) S-.AR- 
FUDDIN V. Hansraj. 203 P. L R. 19. I . 

16 P. B. 1912 : 11 I. c 76 : 252 P W. R l9il. 

.Art. 12-7. P. Act , S. 99-Sale in con- 


travention of— Mortgagor s remedy. 

A sale of mortgaged property in contravention 
of S 99 ol the T. P. Act is ? voidable one and if 
not avoided within the time pre^ribed. the right 
to redeem is extinguished. (Aylmg and Napier , 
JJ ) Arjuna Reddi v Venkatachala Asari. 

19 M. L. T. 121 : 5 L. W. 242 : 32 I. C. 011 ‘ 

32 M L. J. 52o. 


Art. 12 —Execution salt— Deft* minor 

Notice on guardian ad litem. 


Art* 12 and 166 — Execution sale - Death 

of judgment-debtor — Minor representative not 
properly represented — Suit to set aside sale . 

A judgment-deb or d»ed after decree and dur- 
ing the execution proceedings his widows, one of 
woom a major and the other a minor, were 
brought on record as legal representatives. The 
major widow had no subsisting interest at ihe 
time of the proceedings and the minor was not 
represented by a proper guardian. The proper- 
ties were sold for a grossly low price and pur- 
chased by a decree holder In a suit by the minor 
widow atter attaining majority for the recovery 
of the possession of property, held , that the suit 
haymg been instituted within three years of the 
plff’s majority was in time. Neiiher Ait. 12 nor 
Art. 166 had anv application to the case. ( Wallis 
and Sadasiva Aiyar , JJ.) PvdaNNA v Lakshmi- 
Nakasimma. 38 Mad 1076 : 29. I C. 314 : 

28 M. L. J. 525. 


Art. 12 —Execution sale— Suit to sit 

asside , 

Art. 12 of the Limitation Act governs suit to set 
aside sales in execution cases afier an attach- 
ment of property in the judgment-debtor’s life 
time but without being prope» lv represented by 
his heirs after his death, as such sales are voidable 
and not void at the heirs’ instance ( Daniels . 
A.J.C.) Masuman v Gulzari Lal 

58 I. C. 549 : 23 0. C. 218 

Art. 12 Sale of property of joint family. 

Obiter.— X suit for redemption of property 
which was sold m execution of a decree agamst 
a joint family which was effectively represented 
in the suit, is barred if no suit to set aside the 
execution sale it brought within one year of the 
sale. ( Chamier , C. 7. and Sharfuddin , 7.) 
Ranjitv. Ramjatan. 1 P. L W. 197 : 

37 I.C-833: 1917 Pal 113. 

Art. 12 — Suit for redemption. 

A suit for possession sold in execution of a 
decree on the ground that the sale was a nullity 
need r.ot be brought within one year of the sale. 

11 C. W. N 1078, Di>s. 14 C. L. J. 530 loll. Art 

12 does not apply to a suit for redemption where 
it is not necessary to set aside the decree or the 
sale thereunder. ( Mullick and Kingsford % JJ .) 

I ah navi Prasad Singh v. Gharbaran Dhubby. 

35 I. C. 404. 


Art. 12 — Hindu Law — Mitakshara — 

t ottgage decree against father. 

Where in an execution oi a decree against the 

itherof a joint Hindu family, property has been 

old the sons cannot claim to redeem without 

citing aside the sale within the time prescribed 

»y Art. 12. t Sharfuddin and Roe , 77.1 BhoLA 

ha v. Keli Prasad. i f y i aiV 

34 I. C. 288 : 2 P. L. W. 413. 
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A»t. 12 —Suit to set aside sale in execu 

lion of a de • ret against third pa-ty. 

\V 'ere plff, sued for a declaration that a certain 
property sold in execution of a decree against the 
guardian was not liable to sale and that the 
attachment was void, the suit is not governed by 
Art. 12. { Saunders , A. J. C.l Ma Nge Ma v. Ma 
Shwb H nit. (19i6> 2D B R. lie : 

36 I. C. 3 : 10 Bur. L. T. 225, 

Art. 12 (al and Ss. 26 and 28— Suit to set 

aside Revenue sale— Limitation for defence that 
Revenue sale is void— Revenue sale and Civil 
Court sale 

While a suit for a declaration that land was 
free from payment of assessment was pending, 
the land was sold under a decree for arrears of 
assessment by the Revenue Court. Plff.. the owner 
of the land, however, remained in possession and 
obtained a decree in the same court declaring the 
Und free from assessment about the time of the 
sale by the Revenue Court. In a suit by the 
vendee of the auction-purchaser at the Revenue 
sale plff. pleaded as a deft. that the Revenue sale 
was void and gave no right to the auction-pur- 
chaser, held, that the defence was not prohibited 
by the law of limitation though the owner of the 
land could not file a suit after a year from the sale 
by the Revenue court. Held , further that the 
Revenue sale was not valid under the circum- 
stances. ( Alacleod . C J. and Heaton , /.) MaHA- 
Dev Narayan Datar v. Sadashiv Keshav. 

69 I. C. 118 : 22 Bout. L. B. 1082. 

Zid^ta'ud 12 M ~ Execulion sale-Suit, o set 

Where in pursuance of a compromise decree 
Sf 1 " 11 one Of several administrators of 
an estate property belonging to the estate is sold 
a suu t > set aside the sale must bo brought with' 

is aheeod 3 w th m thC da,e ° f lhe sale and i( f,aud 

26 I C. 869 ; 17 M. L. ■[, i 8 


{Phillips and VenkatasuhhnU* 1 ,,* Llm ‘ Act - 

4* *■ L J. 840 : 1924 Had. 878. 

V " 1 '8«5 S.U 

Ai"v.r«S AwTriSS*. S. 39 of 

more than one year from tbe date of th°" *? party 
not enable .the Court to digtniu ihoVolt as barbed 


LIMITATION ACT (IX OF 1908). Art. IS. 

under Art. 12 (6) of the Lira. Act. ( Sadasiva Iyer 
and Spencer, J J .) ANnamalai Velas v. MURO 
gappa Velan. 38 Mad. 837: 

1 L. W 212: (1914) M. W N. 236 : 

23 I. C. 826 : 26 M. L. J. 239. 

~ 12 (c) — Sale for Government revenue 

—Suit to set aside — Compromise— Subsequent suit 
for possession. 

Where lands of the plffs. were sold for arrears 
of Government revenue and plffs in a suit t> have 
the sale 3et aside on tne ground ol fraud com- 
promised the claim with the purchaser and more 
than three years after date of the compromise 
sued for possession of the lands on a declarauon 
of their title, held, that the suit was barred by 
Art. 12 (c) of the Lim. Act. ( Holmwood and 
Sharfuddni, JJ. j Shbkanberi v. Ram Komar 
D as - 23 1. 0. V40. 


*77~ — Art - 12 c )— Execution sale— Collateral 
attack. 

A sale (in this case under the Revenue Reco- 
very Act) by the court cannot be attacked either 
directly or collaterally after the perod ol limitation. 
Tons irregularities in the sale cannot be availed 
of to ignore the sale after tbe peiiod of limitation, 
{Miller and Sadasiva lyer,JJ.\ Muthusamier 
v. bREL Methanithi Swamier. 36 Mad 356 : 

18 M. L. T. 498 : (1913) M. W. N 681 : 

19 1. C. 691 : 25 M. L. J.393. 


—-Art. 13 Execution of decree— Attach- 
m r‘°l kous i sold— Suit by vendee— Attachment 
withdrawn— Suit by vendee against vendO'. 

nMrJUH- S !. ld a h0USC t0 Pltf 1910 a0d hi “- 

s j r . Cmauied ,n possession as pld.'s lessee A 
creditor of the deft, attached the house a,.d then 
pltt. applied to raise the atiachmeni under O. 21 
The applicaiton was rejected on the gtound that 
the sale by deft, to pltf. was fraudule.it Against 

Withdraw*” P ^ fi,CCi 3 SU,t °" 15 ’ S ' 16 but «* Was 
,‘ t . hd a “ to a compromise between deft. 

his creditor. The attachment was also with* 

drawn. On 2o-5-l7 plff. Hied the present suit for 

possession and arrears of rent. Held , the suit is 

h?! ^T ed by ‘" nc as the attachment bemg with- 

ooerato 1 i«Mt.- n0 l0 ‘' ger any attach ®c"t to 
operate against him and tbe deft not beine a 

party to tbe attachment proceedings, the parties 

S "Vi* “7,?°;““" >*<«• 5E£ 

GtRDHAR :/• ^ FaWC ‘tl, J.) MAN1LAL 

qirdhar Patal v. Natha Lal. 

22 Bom. L. R. 1446: 69 j c m . 45 Bom #eL 


Perty. 


-Art, 13 Possession of immoveable pro- 

M* n0t S° vern a suit for possession 

oi m^when „ Pr ° pcrty a ‘ ,cr ,be establishment 
°| title when an adverse order is made asaiast 

plff. under S. 332. C. P. Code ,1882). as the iuit 

•s one to estahhsh plff.'s right to the property 

Carndufi* S WBcd u by Art ’ W* (BreU and 

&::*£• o"oi„. Ui,m ' s ‘“ wr •• 

M 1. 0. 92 : 16 C. W. N. 971. 

O 38 R pV “ d n‘ Attachment under 
a ' * Cl P * c <> d e — Properly released, 

ment S u Q der r o CO i 8 Cr n P i erly ? ltWtA ,rom at,ach * 

UQacr 8 not governed by Art. 11 
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or )3 such a suit not being one to set aside an 
order cf Civil Court within A't. 13 and therefore 
the existence of the or^er releasing the attach- 
ment before judgment, does not bar the suit, 
(Ay'ing and Napier . /J.iKamanamma v. Bathui a 
Kamaraju. 41 Med. 53 : 

39 I. C l t : 5 L W 704 

Art. iS-Ofryecffors by vendee to attachment 

disallowed — Subsequent wilhd* aical of attach- 
ment — Suit for declaration of validity of sale. 

The ariicle does not apil> where a judgment 
debtor sells his property to a third person aod 
the property is subsequently aitached in execu- 
tion of another decree , the purchaser's objection 
to sale is disallowed, but the sale set aside on the 
purcha-er \ aying the decretal amount. The pur- 
chaser's suit fur declaration is therefore maintain- 
able though the order d'Sn iss'ng his obiectmn 
was not questioned or set aside by a suit. ( Vi ller 
C. J , Multtck and Bucknul JJ) Lal Sham v. 
Kado Wahto. 2 P. L. T. 345 : 6 P. L. J. 85 : 

60 I. C 849 : 1921 P. (F. B ) 

Art, 14— Applicability — Order under 

Revenue jurisdiction. 

Where ihe order of a Collector permitting the 
ejectment ol a person is appealable under the Rev. 
Jurisdiction Act a suit to set aside the order will 
not lie where the cause ol action is only on that 
order. But where plff is ejected a suit will lie as 
there is no appeal against the physical act of eject- 
ment. Obiter. — Art. 14 does not apply to suits 
based upon title [Pratt and C>ouch, A . /. C.l 
Agha Sultan Mahomed Shah v. Secretary cp 
Stath Fur India, 10 I. C. 223. 

Art. 14 — Order ultra vires — Article if 

app'ies. 

Where relief be ; ng asked for on the ground 
that a certain order is ultra vires, art 14 of the 
Lim. Act does not apply. [Shah. A.C J and Remp, 
I.) Patdaya Muppaya v. Secretary of State 
for India. 

25 Bom. L. B. 1160 : 48 B. 61 : 1924 Bom. 273. 

Art. 14— Eviction by officer not acting in 

his official capacity. 

Where the plaintiff was evicted from a property 
by an officer who was not acting in his official 
capacity Art 14 of the Ad is not applicable to a 
suit b\ the plaintiff to recover possession of that 
property. [Shah and Crump , JJ.) Dhanji Jairam 
SECY, of State. 45 Bom. 920 : 

61 I. C. 347 : 23 Bom. L. B. 279. 


On a 


Art. 14 -Order of Collector— Remedy. 
forfeiture of land by the Collector for 


failure to pay arrears of Govt. Revenue the ag- 
grieved party may either appeal to the Rev. au- 
thoiilies or bring a suit in a Civil Court. But he 
must sue within one year ol the order of the 
Collector under Art. 14. [Macle d, C.J . Heaton , J\ 
Ganfsh Shesho Deshpandb V. The Secretary 
State- 44 Pom. 451: 

67 1, C 587 : 22 Bom. L. B. 212 


Art. 14 — Lease by Collector — Collector 

refusing to entertain plaint. 

A suit to recover possession of lands forming a 
river bed leased by the Collector is barred li 


LIMITATION ACT (IX OF 1908), Art. 14. 

brorght afier a year of the date of the order of 
the Collector under S. 37 of the Bombay Land 
Revenue Code by w hich the Collector refused to 
entertain the plaint. Prior to ihe Bombay Act 
XII ot 1912 the starting point of limitation i« the 
date of the order, t Nacleod , C.J. and Heaton, J.) 
Chhoutubhai v. Sfcrbtary of State for 
India. 55 I. C. 691 : 22 Bom. L. B. 146. 

Art. 14— kloney held in trust by Govt. 

— Order of payment to several heirs of the depo- 
sitor — Suit by one . 

From 1836 to 1859 the accounts of the Satara 
treasury showid the sum claimed by the plff. as 
payable to (\ the plff.’s ancestor. In 1857 ihe 
Collector of Sataia ivsued a notice to C’s eldest 
son 5 and called upon him to withdraw the 
amount, S accoroingly applied for the money, but 
Vs younger brother a.-ked lhat it should be dis- 
tiibuted an.ong all C s sons In 1860 the Asst. 
Collector ordered that C s sons and heirs should 
produce the certificate of heirship. Held the plff.'s 
claim did not fall withm Art. 14 and the case wa3 
one to which the bar of limitation could not be 
pleaded [Scott, CJ and Batchelor , / ) Secy, of 
State v. Bapuji Mahadeo. • 39 Pom. 672 : 

31 I. C. 277 : 17 Bom. L. B. 641. 

Art. 14 —Order under Ss. 65 and 66, 

Bombay Laud Revenue Code— Possession for fifty' 
years — N* payment of revenue. 

Where the pins had been in possession of the 
land in dispute lor over fifty years without pay- 
• ng any assessment and the Deputy Collector act- 
ing under Ss. 65 ai d t6 of the Bombay Land Re- 
venue C<.dc ejected Ihe plff s. Held, in a suit by 
plus for possession that the order of tbe Deputy 
Collector was ultra vires and Art. 14 did not 
apply. [Heaton and Shah, JJ.) Rasul Khan v. 
secretary cf State. 

39 Bom. 494 : 29 I. C. 490 : 17 Bom. L. B. 513. 

Art. 14— Ultra vires order— Suit to set 

aside. 

A suit to set aside an order which is ultra vires 

ol the officer pas>iog it, is not governed by Art. 

14 \Chandavarkar and Russell . JJ. ) Malka- 
jeppa v Secy. of State. 

36 Bern 325 : 15 I. C. 617 : 14 Bom. L. B. 832. 


Art. 14 —Applicability- 

A suit lor declaration that an allotment made 
dv theC. llicior under the Bengal Estaiei Parti- 
lion Act is not legally valid is governed not by 
Art. 14 but by Art. 12U. [Sanderson, 
C. j and Panton, J.) Jitenedka Gopal Hoy i 
UatangiM. 49 I. C. 966. 

Arts. 14 and 120-C. P. Land Revenue 

Act, S. Suit under. 

A sun under S. 83 ol the C. P. Land Revenue 
Ac* is governed not bv Art. 14 but by Art. 120 of 
ihe Lim. Act though ihe section speaks ol a suit 
as one to have an entry cancelli d or amended it is 
a declaratory suit and the Civil Court can only 
declare thai tbe entry is erroneous but cannot 
itseli amend the record ol rights. (Richards and 
MuUiok, IJ.) Nabhoghan Badhai v. Raghu- 

NATH 10 C. W. 1303 : 30 I. C. 61 : 21 C. L J- 646. 
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•Art. 14 — Ultra vires order . 


An order of the Collector which declared that 
the lands io the possession of the plff, should be 
given to the deft and for which there was no 
warrant of law is an ultra vires order, and the 
owner need not set it aside. Art. 14 therefore 
does not apply. ( Sharfuddin and Coxe , JJ.) 
Ramni v Ram Oholal Das, 

17 I* C. 861 : 17 C. W. N. 55. 

Art. 14— Ultra vires order . 

Where the Collector was authorised under the 
Pulni Regulation to make a summary investiga- 
tion if the Talukdar contested the Zamindar’s 
demand for any arrear but he determined the 
rent payable for the tenure in future the order is 
ultra vires and is not required to be set aside. 
Art. 14 therefore does not apply. {Chatter jea 
and Riohardson , //.) Nagendra Lal v. Raja 
B ibi - 17 I. C. 504 : 17 C. W. N. 374. 

———Arts. 14 and 120-Entries in the Record - 
oj- Rights— Entry whether an act or order nf 
Govt . Officer . ' 

A suit for amendment or cancellation of certain 
entries in the Rccord-of. Rights is not a suit to 
set aside any act or order of a Government Officer 
and therefore does not fall under Art 14 but 
under Art 120. (D. Chalicrjcc, J.) Dasarathi 
Panda Satyabadi Ganutia. 14 i. c. 60. 


LIMITATION ACT (IX OF 1908), Art. 14. 

ed by Government, the order of resumption 
should be treated as a nullity and Art. 14 therefore 
does not apply. ( Abdur Rahim and Spencer JJ ) 
SECRETARY OF STATE V. GULAM. 

(19i9) M. W. N. 736 : 9 L. W. 587 : 51 I. C. 366 • 
42 M. W. N. 673 : 37 M. L, J. 71. 


Arts 14 and 131 — Inatn resumed— Suit 
lor cancellation of the resumption order. 

Where the Collector resumed a dasabandham 
mam owing to the tnumdar's failure to fulfil^ihe 
conditions of the mam ihe inamdar sued after 
12 years tor a declaration that he was entitled to 
bold the land rent tree. HeUi , that the suit for 
cancellation of the order should have been 
brought within oi.e year of the dated the order 
1 Spencer and Tyabji, J J .) subbanNa v. Secry’ 
of State. 31 I. u. 267 : (1915) M. W. N. 915. 


7 ~ Art ' , 14 ~ Decision of Collector as to 
a # 0hakra ” l a, ‘ds— Bengal Chuuk, dari 

Where the Collector holding that the Chauki 
dan Act was applicable to the plff.’s estate took 
proceedings in 1899 with a view to transfer the 
chauktdar. chakra,, Unds. Held, Per J Voodroffe. 
. That it may be a question whether the article 
applies at all having regard to 11 Bom. 429. p cr 

f -7 T . he S Ollcc,0, ' s order a nullity 

furt f i!n, ^ S . erred " 0t bei "g w ithin hi! 
junsdction, the suit cannot be defeated because 

it was instituted more than one year alter the date 

Ca l e ^ rd r r /, 16 « C W N - 30 °- Fo11 - I Woodroffeand 
S?Itb JJ ) Birba « Narayan V. SECRY. of 

11 L C- 899 = 14 C. L. J. 1 61 . 

— Art. 14— Ultra vires order. 

,J e8Umption * nd ‘ransfer of certain 

lands could not take place under Chaukidari Act 

the o.der being without jurisdiction, is null and 
void and Art. 14 would not apply. (HWrSfc and 

riba, applied for partition of fhp •, 

Esast. & R °:?d 
fipsa? siaa 

120 , and not by Art 14 (5*11,° » rB , Bd !? y Ar ‘- 

*«• "■) L °‘ ‘ nd u ““ 

“"‘‘■''"“I”''*, ,918 : Of, 
34 ,4 °- 646 : *7 P. K. law. 


. , ’Art. U-Impeaching grant by Collector. 
Art. 14 has no application to a suit by a 
Zemindar for possession of certain land of his 
on the ground that the Collector who. during his 
minority was in possession oi his estate treated 
the suit property, which had been granted to 
another gada service, as the property of the 

Government, resumed the lands and re-granted 
them to the then occupants thereof on jeraili 
pattahs. The resumption of lands granted bv 
zemindar for the peiforraancj of gadaba service 

iwStfi?. “wT dar and DOt in ,he Government. 

[Wallis and kumaraswami Sastri, JJ 1 Surya 
narayana v. Sbcretarv of State. 

25 I. C. 878 : 1 L. W. 662 . 


Ar ‘*- 44 and ^20— Suit for amendment 
of settlement entries— Limitation for C P. Land 
Rev. Act [XV III of 1881 J, 5'. 83. 

* r *; “ aod Art - 120 of fhe Limitation Act 
governs a suit for amendment of settlement 
entries and the penod of limitation is one year 
from the date on which the Record of Rights is 
made and attested and the aasessment Is offered 
[Hall, fas and Dhobley, A. J. C.) Onkarlai o 

Shaligraulala. 6 N. L. j. 198 : 1928 ^ 7^ 


-Art. 14 — Settlement entry. 

A suit for cancellation of a Settlement entry 

bemJnh"^ by Art - 14 » ‘he period of limitation 

ner A J° cT n ^ °‘ the enlry ' W**»“ 

ner, A. J. C.) Dina v. Dadu. 67 j. g, 31a. 


poaaeuioo of certain viUages w ‘e°re S 

c D — Vol. Ill 131 


An” order ^V^rST 

d ! 8 f c * ed f tbe f° r * c >'ure of property seized on sus- 
picion of its being stolen, and which ordered the 

minf P i r . C ^ dS ,herBof 10 be credited to Govern- 
ment is ultra vires. Since, the section authorises 

K Goverumeni to hold the property as trustee tor 
the real owner, a suit for possession of the pro- 
perty is not barred though brought after a year 

Ahmcd jV) 01 |^ atl0n ‘ S/sJE 

„ ee >• 507 : 1980 Fat* 853 • 

21 Cr. L. J. 476 : l Fat. L. T. 451. 


(1896) S*H-l~?i n /- E f cumbired Estates Act 
, ' a gatnst manager. 

mLthl'thl lMS ® e 0, ‘ ands under ‘he manage- 
ment by the manager of Encumbered Estates, 
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Sind, for an injunction restraining the manager 
from selling the land for arrears of rent, is 
governed bv Art. 14. [Pratt, J. C. and Crouch , 
A. J. C.l Gbhimal v. Manager, Incumbered 
Estates. Sind. 32 I.C. 616 : 9 S. L. B. 167. 

Art. IA— Question of titlc-Rcvcnuc Court 

Bombay Land Revenue Code , 5 3. 

If a Collector makes an order or commits an 
act of dispossession relating to private land 
acting under S 3 of the Bombay l and Revenue 
Code, the order is a nullity and there will be no 
necessitv to set aside such an o*der before pro 
ceeding to sue for recovery of possession as 
against the Gov-rnraent. ( Hayward and Boyd . 
A, J Cs.) Secretary of State v Musktaq 
Singh. 24 I. C. 813 : 7 a. L. R. 169 


LIMITATION ACT (IX OF 1908), Art. 19. 

under protest is governed by Art. 16 of the Lim. 
Act. and not by S. 59 of the Madras Revenue 
Recovery Act. 15 I C. 328 foil. ( Sir Walter 
Schwabe, C. J.) Secy, of State for India v. 
Chellasami Venkataratnam. 

45 M. L. J. 12 : 46 Mad. 488 : 
32 M. L. T. 236 : 17 L. W. 683 : 
1923 Mad. 652 (H C.). 

Art. 16 — Suit for recovery of water cess 

fatd on demand but under protest . 

A suit for the recovery ol water cess paid under 
protest on demand but without any proceedings 
bv way of attachment, sile, etc., is governed by 
Art 16 ot the Lim. Act. and not by S 47 of Mad. 
Act II ol 1864. [Abdur Rahim and Sundara 
Aiyar, JJJ Panchalapalli Pachi Reddy v. 
Secretary of State for India. 70 I. C. 884. 


“Art. 14— Applicability. 

One A was in possession of a graveyard for 
a number of \ears. On the Collectrr’s passing 
an order directing A to hand over the property 
to B. A appealed to the Commissioner without 
success. A brought a suit tbst the property 
belonged to him and that the Government had no j 
right or interest and for a perpetual injunction 
against the Secretary of State. Held that the 
suit was virtually one to set aside the Collector's 
order and should h ve been brought within one 
year from that order. If the order was a nullity 
Art. 14 would nrt apply. ( Prat ', /. C. and 
Fawcett, A. J. C.) Fakir Shah Buldin v. 
Secretary op State. 19 I. C. 565 : 

6 S. L. R. 910. . 

Art. 16 — Madras Irrigation Cess Act 

(1865 1 — Madras Revenue Recovery Act, S. 59 — 
Law governing. 

A suit for refund of tirvajasli levied uoder the 
Irrigation Cess Act comes under Art 16 and not 
under S. 59 of the Madras Rev. R*co*\ Act. 

( Abdur Rahim and Sun iar a Aiyar y / /.) RavULA 
VBNGALA REDDI V. SFCY. OF S r ATP. 

15 I. c. 328 [2i : 17 C. W. N. 494. 

Art. 16— Water cess — Illegal Levy-Suit 

for recovery — Limitation — Madras Revenue Re- 
covery Act. S. 59. 

A suit for the recovery of water ce-s alleged to 
have been levied illegall and without any iusM^- 
cahon is governed bv the period of limitation 
specified m Art 16 of the Limitation Act and not 
bv the limitation prescribed by S. 59 of the 
Revenue Recovery Act, S. 59 of the Madras 
Revenue Recovery Act applies to cases of persons 
aggrieved by illegal or irregular proceeding taken 
for the collection of revenue under the provisions 
of that Act and not t' case where the levy of the 
cess or tax is ahmitio illegal. 12 M. 168 ; 15 I. C 
328 ; 1913 M. W. N 75 ; 12 L W 334 followed 
[Spencer and Krishnan , J.) SECRETARY OF State 
v. NaGaraja Aiyar. 44 M. L. J. 645 : 

(1923. M. W N 327 : 32 M. L. T. 230 : 

17 L. W. 618 : 1923 Mad. 665. (H. C.) 

Art. 16— Water cess— Illegal levy— Suit 

for recovery of cess— Limitation — Madras 
Revenue Recovery Act , S. 59. 

A suit by a person for recovery of water-cess 
alleged to have been illegally levied and paid 


Art. 16 — Water cess— Illegal levy from 

ryots— Suit for recovery by Zemindar — Main- 
tainability. 

Where the Government lew, without any 
statutory authority, water cess from the ryots of 
a Zemindar and the latter remits the amount to 
the ryots out of the rents payable by them, held 
that the Zemindar is entitled to sue to recover 
from the Government the amount so illegally 
collected, and such suit is governed by Art. 16 of 
the Limitation Act. (I Vallts, C. 7, Ayhng and 
Coutts Trotter % //.) The Secretary of State 
FOR INDIA V . ZEMINDARIN! OF Vf.G AYaMMAPETA 
Estate. 59 I. C. 98 : 12 L. W. 334. 

Art. 16 — Suit for damages against 

Government — Attachment and recovery of money 
under Madras Act l ol 1858. 

The Collector under Madras Act I of 1858 
attached pH.’s crops for value of the labour 
which he was asked to conn ibute and which he 
refused. The Collector recovered the amount in 
accordance with the procedure prescribed by 
Madras Act II oi 1864. In a suit for damages by 
the plff. agaiost the Government, held , that the 
limitation applicable to it was six months under 
S 59 of Madras Act II of 1864 and not one year 
under Art. 16. 23 Mad. 57. Foil. (S ada-iva Aiyar 
• and Hannay, JJ.) Ramaswami AlYAR v. Secke- 
, tary of State. 96 I. C. 863 : 

(1915) M. W. N. 154. 


Art. 1 0— Illegal collection of water-cess • 

A suit lor recovery ot water-cess illegally 
collected without any proceeding under the 
Revenue Recovery Act is g warned by Art. 16 and 
not bv the Revenue Recovery Act. ( Benson and 
Sundara Aiyar, JJ.* Ravala Nagamma ». SECRE- 
TARY of State. 18 I. C. 699 : (1913) M.W.N, 75, 

! — Arts. 19 and 23 —Malicious prosecution 


—Joint tort— Damages, 

A suit tor damages for false imprisonment or 
malicious prosecution against tort feasors is 
governed by the one year rule under Arts. 19 and 
23 of the Lim. Act. Where there is a joint tort 
.he proper action is on the tort against the joint 
tort-feasors and not on a cause of action to re- 
cover special damage by reason of a conspiracy to 
cause damage. ( Woodroffe , Coxt and Chatter jee, 
JJ.) Weston * Piyarb Mohan Das 

40 Cal. 898 : 23 L C. 95 : 18 C. W. H. 18a* 



2085 


CIVIL DIGEST, 1911—1923. 


2086 


LIMITATION ACT (IX OF 1908). Art. 22. 

Art. 22 — Personal injury caused by 

throwing sulphuric acid— -Suit for damages. 

In a sun for damages wh<re personal injury is 
caused by throwing sulphuric acid on the face, the 
patiod ol limitation is one year as prescribed by 
Aft. 22 of the Lim. Act and time begins to mn 
from the date of injurious act done. (Shall, A. 
C. J. and Crump, /.) Aodulla c. Abdulla. 

25 Bom. L. B. 1833 : 1924 Bom 290. 

— : "Art. 23 — Malicious prosecution— Suit for 

Limitation front dnle of discharge— Revision 
petition does not suspend period. 

The period of Iimita-ion fora suit for malicious 
prosecution is one year irom the time the plain- 
tiff is acquitted or the prosecution is otherwise 
terminated. The cause of action would hot be 
suspended because lurther proceedings might, be 
taken either by G warn men t or the complainant 
to get the order of discharge set aside. (Maeleod, 
G. J. and Kongo, J.) Pukshottam Vithaldas 
Suet v. Ravji Hari Athavle. 

24 Bom. L- B. 607 : 1922 Bom- 209. 

' ~ — A,t 23 — Malicious prosecution— Joint 
4ort— Damages. 

A suit for damages for malicious arrest, impri- 
sonment and p'osecution against several joint 
tort-feasors is governed by the one year's rule ot 

ims."*" 0 " underArls - Hand 23 ol the Lith. Act. 
Where a suit for da nagea in respect of such torts 
would be barred by Ii.uita ion as against one, it 
wo. Id be barred agamst all. [Wooaroffe. Coxe and 
* 'halter fee. J].\ Wbston v. Piyakk Mohan Das. 
40 Cal. 893 : 23 I. C. 26 : 18 C. W.'N. 186. 


LIMITATION ACT (IX OF 1908). Art. 29. 

or destruction of the crops is governed by Art. 39. 
Standing crops at the time ot attachment was im- 
moveable property and the attachment of the land 
with the crop thereon, it illegally made, consti- 
tutes a trespass on immoveable property. 31 Mad. 
431 ; 23 M. L. J. 511 : 32 Cal 459 and 36 CaL 
141 Ref [White. C. J., Miller and Oldfield, Jj,\ 
VenkataramanUjam v. Basavayya. 

(1913) M. W. N. 869 : 14 M. L. T. 225: 

21 I. C. 213 : 25 M. L. J. 447. 


... n 4r,, '^ S Rnd ** Malicious prosecution — 
Libel -Proceeding! under the Bengal Disorderly 
Houses Ad. * 

Hn P ;r. Ce A di . ng ’ un . der fhc Bon fi al Disorderly 
!?_ ■“ * i k C ! d ° J DOt ? onst,lu,e a prosecution bat 
bv ArV 94 /a ,0r . damagcs »' governed 

Beachrrt, ,, r°‘ by aft 23 - I Mocker ue and 
Bcachcroft, JJ.) Dhirajbala Dasi v. Gopal 

Chandra Mokbrji. 20 I. c. 768 : 18 c. L, J. 852 
ZZZZT from a 

A suit to recover damages resulting from a 

consp.racv falls within Art. 120 or 36 and no? 

wi.hm Art 23. [Fletcher, J., hbary Mohan Das 
v. D. Weston. is C r. L. J. 65 : 13 IC. 721 : 

16 C. W. N. 146. 

s- it 

T ,h6 °"‘ er 01 ttySl 

lor®. „i? IT S g, 1 ?” limitation 

- 1 • ' «i. C. 635. 

-land and cropL^Jtt?** e " ^-Attachment 0 f 


Arts. 29 and 36 — Attachment of property 
—Claim allowed— Suit for declaration— To ignore 

the claim. 

A property was attached by P over which 
Plfi.’s predecessor claimed a liea. The claim was 
allowed by the executing Court and P. brought 
the present suit for a declaration that the plff.'s 
predecessor had no claim. The suit was decreed 
and proceeds ot the attached property were rate- 
ably distributed among P aodcertaiu other credi- 
tors but the decree obtained by P. was reversed 
in appeal and the plfl. sued him and the other 
creditors to recover suras paid, in satisfaction of 
their ciaim. Held lhat the suit was not governed 
either by Art. 29 or by An. 36 as there was not a 
seizure of money and the defts. were not guilty of 
any nou -feasance, raisleasance, or malfeasance in 
respect of the money. (HtggoU and Walsh , JJ.) 
Kam Narain v. Bankey Lal. 

39 All. 322 : 39 L C. 632 : 16 A. L. J. 295. 
Art. 29 — Applicability . 

A suit to recover money received by the deft, 
in the form of lent under a decree of a Court in 
resect of propeny oi which the piff. was entitled 

h„ and aU0 t0 rent is not covered 

* Ar ‘- 29, but is governed by Art. 62. [Walsh 
and Sumtar Lal. JJ.) Niader Singh v. Ganga 
Dei. 38 All. 676 : 35 I. C 86 : 14 A. L. J. 728. 

“Ait, 29 —Seieure under writ — When 
wrongful— Damages. 

Where a seizure is under a writ of court it i» 

t£r»h/p“r. T Wr0ngful and unle « i‘ is shown 
that the court issuing the writ had no jurisdiction 

ruled he sub ' cct ' inatlc ' or that the writ was exe- 
cuted against a person not a party to the decree 

a sun for compensation tor seizure would not la?l 

38 M l ! L Ss , ,he „ Lim - Act ‘ 19 **■ »“ 
,, 10,1 : 31 M- 431 ; 42 C. 85 • 

.1 L d,sL [Chatter i ee and Pearson 

JJ-) Arian Biswas v. Abdul Biswas. * 

64 I. C. 613:35 C. t. J.480. 
-—-Arts. 89. 39 and * 9 ~Arrest of ship— 

In^he ^ r V tom ~ Dama ^-Lumtat,on. 
In the absence of proof of mal.ee or its equiva- 

irrest ol’i hi “'“tk Uespass wi » not tie for the 
arrest ol a ship. The arrest of ihe snip is a iudi- 

zefi O actofthe Court and an ordinary P step m an 

rn !hr 'k ,em “ iUmiD fi a., action would lie 
in the absence of proof of malice or its equivalent 

J ac “ on would be for wiongful seizure under 
legal process and would be baried by Art 29 0 f 

M .J m o Act * C. J. and Stephen j \ 

Wor^s 5 Navigation co v. Shal'imar 

WORKS - 28 I c. 463 : 48 Cal. 86. 

- Art. 89 —Seizure of standing crops. 
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apply but a suit for damages for unlawfully 
distraining, cutting, and carrying away the crops 
is not governed by Art, 36 but is governed either 
by Art. 48 or 49. (Kensington, C. J.. Harrington 
and Mwkcrjee. JJ.) Jadu Nath Dandupat v. 
Hari Kar. 

17 C. W. N. 308 : 18 I. C. 253 : 17 C. L. J. 206. 

Art. 2d— Attachment before judgment . 

A suit for damages on account of injury to 
stock caused by making an attachment before 
judgment is covered by Art. 36. But a suit for 
damages on account of the sale of the goods at- 
tached before judgment, at a low price and for 
injury to trade and reputation due to the attach- 
ment itself is governed by Art. 29. ( Oldfield and 
Seshagirt Aiyar , JJ.) SoKKAUNGA Chetty v. 
Krishnaswami Aiyar. 

(1920) M. W. N. 192 : 27 M L. T. 259 : 

55 I. C. 786 : 11 L. W. 479 : 38 M. L. J. 324. 


Arte. 29 and 36 — Wrongful attachment 

of moveable — Prohibitory order. 

A suit for compensation for wrongful attach- 
ment ol moveables by the issue of prohibitory 
orde* is governed by Art. 29 or 36 and not by 
Arts. 42, 46. 62, or 120. An attachment by a pro- 
hibitory order is not injunction within the mean- 
ing of Art. 42. [Sad a siva Aiyar and Napier . JJ.) 
Pandiri Veeramma v. Mandavilli Subba Kao. 

35 I. C. 98 : 31 M L. J. 257. 

Art. 29 - Immoveable property —Stand- 
ing crops— Suit to recover compensation . 

A suit to recover the value of standing crops 
wrongfully cut and carried away is not one to 
recover compensation within Art. 29 as immove- 
able property defined in the General Clauses Act, 
S. 3 (25) includes standing crops and the defini- 
tion of moveable property given in S. 2 (13) does 
not govern the Lira. Act. [Kumaraswami Sastri % 
J.) Devakasetti Narasimham v. Devarasetti 
Venkiah. 31 I. C. 796 : 18 M. L. X. 632. 


Art. Zd-'Attachment of debt— Assignee 

of dcbt-Suit for recovery. 

Attachment by decree-holder of debt due to 
judgment debtor does not amount to wrongfu 
seizure of immoveable property’ within Art 2 J 
as the attachment i9 not effected by actual or 
constructive seizure but only by a written order. 
A debt due to a judgment-debtor was attached by 
his decree-holder and when the debtor paid the 
money into Court, it was paid over to the attach- 
ing creditor A third person claiming to be 
assignee of the debt before attachment sued lor 
recovery of the money. Held neither Art. 29 nor 
Art. 36 applied. The article applicable : was 
either 62 or 120 and time runs from the date the 
attaching creditor received the money from the 

Court. [White, C. J., Sankaran Natr and Otd- 

field. JJ.) Yeixamm al , d Avvappx N AjCK. 166 ; 

1 L. W. 162 : 22 I. C. 870 : 
(1914) M. W. N. 348 (F.B.). 

Art. 29 —Wrongful attachment— Stand- 


Standing crops at the time of attachment was 
immoveable property and the attachment of the 
land with the crop thereon, if illegally made, 
constitutes a trespass on immoveable property 
31 Mad. 431. 23 M. L. J. 511, 32 Cal. 459 and 36 
Cal. 141 Ref. (W hite. C. /., Miller and Oldfield , 
JJ ) Venkataramanujam v. Basavayya. 

(1913) M. W. N. 809 : 21 1. C 213 : 

14 M. L. T. 225 : 25 M. L. J. 447. 

Ait. 29 — Illegal attachment — Suit for 

damages. 

Per Sundara Aiyar. /.— Where a suit for 
damages for the value of the standing crops cut 
during attachment is brought after a suit for 
declaration that the attachment is illegal has 
terminated, it is governed by Art. 62 or 120 and 
the cause of action arises on the termination of 
the suit, declaring the attachment illegal. Per 
Sadasiva Aiyar. J. — The suit is governed by Art. 
29 or 36 and the cause of action arises from the 
date of attachment* ( Sundara Aiyar and Sada- 
siva Aiyar , //.)Kotagiri Venkataramarayanim 
v . Basawayya. (1912) M W. N. 1222 : 

17 I. C. 185 : 28 M. L. J. 620. 

Art. 29 — Attachment of debt — Payment 

by debtor. 

Per Sundara Aiyar. /. — A suit to recover ihe 
amount of debt paid bv the debtor on attachment 
by a Court is governed by Art. 62 or 120, and 
not by Art. 29, because debt is not moveable pro- 
perty. (2) There is no seizure under legal process, 
the debtor having voluntarily paid the amount. 
(3) The suit is not for compensation for wrongful 
seizure of moveable property. (4) The article 
applies only where the Court is able to reduce 
the property to possession and does so at the in- 
stance of the judgment-creditor. 31 M. 431 and 
8 Bom. 17, Diss. Per Sadasiva Aiyar. /.—The 
suit is governed by Art. 29 because (li attachment 
amounted to wrongful seizure, (2) the suit was- 
for compensation for wrongful seizure of move- 
able property. [Sundara Aiyar and Sadasiva 
Aiyar . //.) Ybllammal v. Ayyappa Naick. 

23 M. L J. 619 : 12 M. L. T. 468 : 

10 I. C. 914 : (1912) M. W. N. 1179. 

(On appeal 22 I. 0. 870.) 

Arts. 29 and 49— Moveables illegally 

seized in execution of decree. 

A suit to recover price of moveables illegally 
seized in execution of decree is one for illegal 
seizure of property in execution and comes under 
Art. 29 or 49 of the Act. [Wallis. /.) Pbddupalli 
Mahalakshmi I'. Kovvuru Basivirkddi Garu. 

14 I. C. 182, 


-Arte 29 — Suit for rateable distribution . 

On the dismissal of an application for rateable 
distribution of the proceeds of the moveable pro- 
perty of the judgment-debtor, a suit brought 
more than one year after attachment is governed 
by Art. 29. [Abdur Rahim and Phillips , //./ 
Ramasawmy Iyengar v. Vbnkatatanjbri 
CHETTY. 12 I. C 406: 10 M. L. T. 381, 


■”i r,{7of Scs for the wrongful attachment 
of land and crops and «h B consequent loss or des- 
truction of the crops is governed by Art. 39. 


Art,. 29, 62 and HO-Suit for money due 

on deoree assigned to piff.-Plfl ■ barred at time 
of receipt by deft. 
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LIMITATION ACT (IX OF 1008), Art. 29. 

Where plff., an assignee decree-holder, was 
legally barred from collecting tbc money due on 
the decree assigned (o him, and the assignors 
received the amount and entered satisfaction and 
the plff. brought a suit against the assignors for 
recovery of the amount collected by them, held, 
that the proper article applicable to the case was 
not Art. 29 or 62 but Art. 120. (Munro and 
Sankaran Nair, JJ.) Ramasawmy Chetty v. 
Hari Krishna. (1911) i m, W, N 220 : 

9 M. L. T. 465 : 10 I. C. 668 : 21 M. L. J. 705. 

— ——Arts. 29 and 36 — Illegal attachment- 
standing crops — Suit for damages — Limitation. 

A suit for damages for illegal attachment of 
standing crops is governed by Art. 29 and not by 
Art. 36 of the Lim. Act, standing crops being 
w ‘”“ ove ? ble P r 0P«ty for the purposes 
w T he r A ^, 3 ^ 9 ,- 4 g = 4 N - L - R - 49 54. Ref; 25 
I- W foil.; 36 C. 141 dist. { Kotwal , A.J.C.) 
oURAJMAL GanFSHDAS V. PRALHAD. 

18 N. L. E. 96 : 1922 Nag. 212. 

~ , ’Art 29 Standing crop— Wrongful at- 

tachment— Damages— Limita lion, 

u ,nh! nd i' 1 . 8 -“ 0ps , are . not 'moveable property 1 
Within Art. 29 and a suit for damages for the 

ahachment of such crop is not govern- 

fl 1 * ArL 29 , or any . ^er article requiring the 
institution of a suit within one year of the 
seizure. (Slanyon, A. J, C .) Murlidhar v. Mulu 

27 I. C. 036 : 11 N. L. E. 18^ 


LIMITATION ACT (IX OF 1908), Art. 30- 

delivery of the goods. ( Stuart and Sulaimn, JJ.) 
Jugal Kishoke v. G. I. P. Railway. 

45 A. 43 : 20 A. I. J. 792 : 1923 A. 22 (2). 


Art. 30 — Sait against Railway Company 

— Negligence or theft by Com fany’s servants. 

A suit by consignor against a Railway Com- 
pany for compensation lor loss of goods owing 
to the loss caused by negligence of or theft by 
the Company's servants is governed by Art. 30. 
[Chalterjec and Beachcroft, JJ.) The EAST 
Indian Railway Company v. Jhari Lal. 

38 I. C. 602 : 20 C. W. N. 696. 


Arts. 30, 31 and 115-Sutf against Railway 
goods consigned— Railway refusing consignment. 

Per D. Chattcrjct. J.— Art. 115 and not 30 or 
31 applies to suit by a consignor against Railway 
tor compensation and value of goods consigned 
but neither delivered to the consignee nor return- 
ed to the consignor and denied by Railway to 
have received. Art. 31 seems to contemplate a 
suit by the consignee. (Per Beachcroft, J.) If Art. 
31 applies, the suit is not barred i n the absence 
of evidence as to when the goods should have 
been delivered. [Chatter jee and Beachcroft, J J.) 
Radha Sham v. Secy, of State. 

44 Cal 16 : 34 I. C. 130 : 28 C. L. J. 547. 


Aria. 29 and 120 — Recovery of value of 
moveable property wrongfully seined. ' 

for recovery of the value of moveable 

cdWrMT 18 ! y attached and sold is govern- 
ed by Art. 29 and not by Art. 120. ( Hart noli J ) 
Maung P 0 On o. Maung Tun U. * 

8 1-0.774:4 Bar. I. 1.46. 

-——Arts. 29. and 11— Distinction between. 

u ' W1 h a sult b V a Person to estab- 
llsh h IS ngiu t 0 or ,° (be present possess j on of 

the property comprised in the order while Art. 29 

seizcJif 3 SUlt k 0 / Com P ensa,l °n (or wrongful 
01 moveable property under legal process 

rIoverM P ff ’ 3ued / 0r the value °f the property 
- Cd f | n cxecuUot } the suit is not barred il 

Art fS „l ter a It* ° ' he da,e of the order since 
jy ZEXZS? A Suit a " d not A rt- 11. (Hartnell, 

Chetty TACHBlA “v C « ETTY p ' Nag * pp * 
chetty. 9 i. c . 773 . 4 Bar L Ti 45 

thTpwTodi 0 " ( ° r '“ inE C orXriV 0 gm U d? 3 an°d r 

SHIisI 

cd and applies lo suits have bcon del * vor - 
<leliverv whero fo - r . c< > m Pen$alIoa for non- 

year after the expiry 0 f 


Art. 80 —Mis-delivery not non-delivery. 

A carrier does not lose goods under the article 
where he really mis delivers though an actual 
oss does not occur to the owner. The 
oss referred to muit be by the carrier himself. 
(Rattigan, J.) Fakir Chand r». Secretary or 
Statb. 170 P. L. E. 1913: 19 1. C. 477: 

122 P. W. R. 1918. 


-Art. 30 — Starting point. 

Where a Railway Company has not proved 
that the goods were lost more than one year be- 
fore the institution of the suit, a suit brought 
within one year from the date of refusal to dcli- 
ver is not barred either by Art. 30 or 31. (Ben- 
son, O. C. J, and Sankaran Nair, J.) 

17 I. C. 419 : 23 M. L. J. 511. 


' Art*. 30 and 116 — Carriage of goods by 
Railway— Short delivery— Damages— Suit f 0 r. 

A suit for damages for short delivery of goods 
consigned by a Railway is governed by Art. 30 
and not by Art 115 of the Limitation Act. Short 
delivery means loss of the portion of the con- 
signment undelivered. (Ross, J.) Ramestwar Das 
Mali Ram p. The E. I. Ry. Co. 

4 P. L. T. 831 : 1988 P. 298. 


——Art. SO —Loss of goods— Transit by Rail- 
way — Misdelivery — Non-delivery, 

The term ‘ loss 1 in Art. 30 of the Limitation 
Act contemplates a loss of goods arising from 
non-delivery as well as mis-delivery. 2 Lah. 103- 

f 71 I/d 1S ? ad ' 617 : 43 ^ ora ' 386 re Ie*red.’ 
(Mulhck and Buckmll, JJ.) The Grbat Indian 

Peninsular Ry. Co. v. Jitan Ram Nirmal Ram 

3 P. 442 : 4 P. L. T. 173 : 1 P. L. B. 169 • 

1928 Pat. 82 : 1923 p. 286 


■Art. 30- 


’•Applicability, 
is framed as 


Where a suit is framed as a suit to recover 
compensation for non-delivery of goods Art* 3i 
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LIMITATION ACT (IX OF 1908), Art. 31. 


applies, and not 30 ; and the cause of action is 
the failure of the defts. to perform their contract. 
It is not a case cf misfeasance. [Fawcett, A. J. 
C .) Ludhumal Purtomal & Co. v. Secretary 
of State. 51 I. C. 570 : 13 S. L. B. 1. 

Art. 30— Suit for compensation against 

carrier . 

A suit for compensation for injury to goods 
while in the possession of a carrier, e. g ., a Rail- 
way Company falls under Art. 30. ( Hayward , 

A. J.C.) Louis Dreyfus & Co. v. Secretary 

of State. 45 I. C. 173 : 11 S. L. B. 103. 

Art. 30— Carrier — Damage to goods. 

A carrier is one who conveys goods for hire 
or for reward. A Port Trust Board which mere- 
ly stores and delivers goods to the ships calling 
at the port is not a carrier and a suit for compen- 
sation for damage to goods against thePort Trust 
is not governed by Art. 30. [Lcggatt, A. J. C.) 
Pkag Narain v. Karachi Port Trust. 

10 I. C. 972 : 4 S. L. B. 230. 

Art. 31— Smi7 for damages for non-deli- 
very. 

The limitation applicable to a suit by consignor 
of goods against a Railway Administration for 
damages for non-delivery is the one prescribed 
by Art. 31. ( Bannerjee , /.) M UTS a dpi Lal v. B. 

B. and C. I. Ry. 42 All. 390 : 18 A. L. J. 377 : 

68 I. C. 547 : 2 U. P. L. R. (All.) 84. 

Art. 81— Suit against Railway Com- 

pa ny. 

A suit against a Railway Company for compen- 
sation for non-delivery of goods is governed by 
Art. 31. ( Stanley . C. J. and Banerjee, J.) Great 
Indian Pfninsular Railway Co. v. Ganpat 
Rai. 33 All. 544 • 10 I. C. 122 : 8 A. I. J. 643. 


Arts. 81, 115 and 30 — Denial by Railway 
to have received goods. 

Per Chatterji, Art. 115 and not 3^ or 31 
applies to a suit by consignor against Railway for 
compensation and value of goods cons'goed bat 
not delivered by defendant to consignee nor re- 
turned to consignor and denied by Railway to 
have received. Art. 31 sterns to 3pply to a suit 
by consignee. [D. Chatterji and Beachcroft , JJ.) 
Radha Sham v. Secy, op c tatp. 

44 C. 16 : 34 I. C. 130 : 23 C. L. J. 547. 

• 

Art. SI— Mis-delivery. 

Mis-delivery or delivery to a wrong person is 
not non-delivery wthin Art. 31. The case of 
mis-delivery is covered bv Art. 115. [Rattigan . 
J ) Fakir Chand v. Secretary of State. 

170 P. L. R. 1913 : 191. C 477 : 

122 P. W. B 1913. 

Art. 31 — Sale held by Railway Company 

under S. 56, Railways Act is not within section. 

Art. 62 of Ihe Limitation Act governs a suit to 
recover the surplus proceeds of sale held bv fhe 
Railway Company under S. 56 of the Railways 
Act as the proceeds are received for plaintiff’s 
use. 41 Mad. 871, Dist. ( Oldfield and Ramesam, 
JJ.) Tarachand v. Madras and Southern 
Mahratta Ry. Co. 

44 Mad. 823 : 41 M. L. J. 205 : 13 L W. 693 : 

621. C. 748: (1921) M. W. N. 422: 

Art. 31 -Applicability. 

Art. 31 applies equally to those common carri- 
ers and aho carriers who come within the defi- 
nition. [Wallis, C. J. and Kumaraswami Sas- 
tri , J.) Myi.appa Chettiar v. The British 
India Steam Navigation Co., Ltd. 

35 M. L. J. 563 : 8 L. W. 46 : 45 I. C. 485 : 

24 M L. T. 175. 


. Arts. 31 and 115— Common carrier — 

Suit by consignor for compensation is within 
Art. 31. 

There is no distinction between a cause 
of action for compensation for non-delivery 
by a consignor and one by a consignee. 
Article 31 of the Lim. Act is wide enough to 
include a suit brought by the consignor also. It 
provides for a suit lor compensation for non-deli- 
very, that is, a suit by a person who by reason of 
non delivery has sustained loss. There may be 
cases in which it is not the consignee who sus 
tains loss but the consignor, in such cases it 
would be a suit by the consignor for compensa 
tion for non delivery. [Page, J.) Vally Md. 
Haji v. Netherland S. Navigation Co. 

27 C. W. N. 806 : 1924 Cal. 173. 

Arts. 31 and lib— Sen-delivery of goods 

consigned — Sw7 for compensation against carrier 
— limitation. 

A suit against a carrier for compensation for 
non-delivery of goods consigned to him is govern- 
ed by Art. 31 and is liable to be dismissed if 
brought after the lapse of one year from the time 
the goods ought to have been delivered. Art. 115 
of Ihe Act applies only to suits for compensation 
for breach of any contract not specially provided 
for in the Act. [Ghost, J.) Lal Mohan Hazra 
v. E. I. Ry and Co. 1922 Cal. 380. 


Art*. 31, 49 and 115— Suil for specific 

noreable property against a carriers on-deli- 
terv of goods— Compensation. 

In a suit against a carrier plff. asked for reco- 
very of a plank of wood not delivered to the con- 
ignee and also for a sum of poney being the 
ocs of ir terest. The plaint contained no allega- 
ion that the deft, was in possession of the plank 
n question. Held, if the suit was regarded as 
)ne for compensation for failure to deliver the 
jlank in breach of the contract in the bill of lad- 
ng, it was governed by Art. 31 and not bv Art. 
19 or 1 15 of the Lim- Act. By the amendment of 
4rt. 31 of the Lim Ac. the Legislate clear y 
ndicated its intention that the article >hould 
jpplv to a claim against a carrier for compensa- 
:ion for non-delifery of goods irrespective of tbe 
iuestion whether the suit was laid in contract or 
n tort. A't 49 is inapplicable to such a case on 
he principle of gemralia speciahilis non derog- 
int. {Wallis, C.J., Ayling and ^adasna Aiyar, JJ) 
i/ENKATA Sl'BBA RAO V. THE ASIATIC STEAM 

Navigation Company of CAI - cU 'r™- . 

39 Mad. 1 : 29 M. L. J. 342 . 

(1916) M. W. N 644 : 2 L. W. 805 : 

30 I. C. 840 : 18 M- L. 236. 
[On appeal from 24 1. C. 676]. 

-Arte. 31 and 49 -Non-dehvtry of goods. 


■Suits against carrier. 
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LIMITATION ACT (IX OF 1908). Art. 31. 

A suit against a carrier for non delivery of 
goods is governed by Art. 31 and not by art. 49 
which will apply only when there is proof that 
tbe goods are still in the possession and custody 
of the carrier. (Tyabjt, J.) Jaldu Venkata 
Subba Rao v. Asiatic Steam Navigation Co. 

24 I. C. 676. 


Art. 31— Starting point . 


LIMITATION ACT (IX OF 1908), Art. 36. 

plff.’s land. Held, the deft’s, case being a case of 
ea*«emeni he could acquire it only by 20 years 
user and Art. 32 was not applicable [U’alsh % J.) 
Jadduram v. Kanhaiyakam. S3 1. C. 90- 


Art. 32 — Sni7 for removal of structure. 


Where a Railway Company has not proved 
that the goods were lost more than one year be- 
fore the institution of the suit, a suit brooght 
within one year from the date of refusal to deli- 
ver is not barred either by art. 30 or 31. ( Ben- 
son, O.C. J . and Sankaran Nair % J.) 

17 I. C. 410 : 28 M. I. J. 511. 

Art*. 81 and 115 — Carrier — Hailway — 
Non delivery of goods. 

A suit against a Railway Company for compen- 
sation for non-delivery of goods is governed by 
Art. 31 and not by Art. H5 of the Lim. Act. The 
application of Art. 31 is not ousted bv the mere 
fact that the responsibility of the Railway Com- 
pany is limited by an agreement of the kind con- 
templated bv S 72. Cl. (2) of the Railway Act. 
[Drakt-8roektnan % J.C .) Ai l Mahomhd v. G.l.P. 
Railway Co. 31 1, c. 474 : 1 1 N. l. b. 174. 


A suit by a landlord for removal of a structure 
erected by the mortgagee of an occupancy hold- 
ing upon tbe holding without his consent is 
covered by Art. 32 or by 120 if it is treated as a 
| suit for an injunction. {P>ggott J.) Lach Ram 
Rao v. Jangi Bai. 12 I. c. 108 : 8 A. L J. 914. 

Art*. 32 and 148— B. T. Act % S. 155— Suit 


Art. 31— Applicability. 


• Where a suit is framed as a suit to recover 
compensation for non-delivery of gocd9 Art 31 
applies, and not Art. 30; and the cause of action 
is the failure of the defts. to perform their con- 
tract. It is no! a case of misfeasance. {Fawcett 
A. C.) Ludhomal Purtamal and Co. v . 
Secretary of State. 51 I. C. 570 2 IS 8.L. R. L 

53 ~ Placing heavier beams on 
plft s wall is pep version of purpose . 

The fact, that heaxier and more numerous 
beams than what existed previously, were placed 
on the wall of a person and that in place of a 
thatched roof a masonry rrof was put up 
does not constitute a perversion of the purpose 
tor which the wall is to be used, and a suit for 
removal of the beams does not come under 
Art. 32 of the Limitation Act. [Banerjea , A.CJ . 
and Mohan v. Bishambap Sahai. 

4 L. R. A. (Civ.) 510 : 46 All. 68 : 1924 All. 450. 


32 Easement — Perversion. 

The appellants who had a right by way of ease- 

lb ? ,ch a « ainsta belong- 
ing to the plaint.fl substituted for the lhatcher ml- 

«il L b ?,' d,ng and ^PPO'trd the beams neccp- 
£' y J° r ?• construction upon the wall In question 

So wali mC K ,,? , g Co,,sidc , rably 016 burden upon 

2* S l Waa J* clear ca *° of Perversion 

known S’*^ d i wb ? « the P« ,vers »° n first became 

lhan two year# before 

provisions of 1 a *5? Sail rous ‘ under the 

“■ 

Art ' ** -Claim oj eaumtnt- Inltrrup- 
The deft, nearly doubled his wall and erected 

td d K 3, °hf y J° his h0O8e and P at a double Hd- 
d lhatch which increased the burden on the 


for possession— Misuse of land by tenant 

Suit for possessi n under B. T. Act. S. 155 on 
the ground of tenants misuse of land or user in 
contravention of tbe lease terms governed by Art* 
32 and not Art. 143- [S^atfuddm and Stwbould * 
JJ .) Taher Mondal v. Takafdi Gharami. 

33 I. C. 923 : 20 C. W. N. 6 6L 


Art. 32 — Shamilat property — Adverse 


possession by member . 

A suit to oust deft, from specific part of Shami- 
lat Deh held by him adversely to the remaining 
proprietors or to remove obstruction to the en- 
joyment of the Shamilat is governed by Art. 120 
and not by Ait. 32. {Ried % C.J. I Achar Singh p. 
Budhawa Singh. 132 P. W. R. 1912 : 

124 P. B. 1912 : 16 1. C. 285 : 8 P. L. R. I9i3. 


Art. 35 and S. 28— Lim. Act , 1908 — Suit 

for restitution of conjugal rights— Limitation. 

A right to restitution of conjugal rights is not 
extinguished undci S. 28 of the Act. The reme- 
dy only is barred. In view of ihc fact that Arts. 
34 and 35 of the Act of 1577 have been removed 
from the Act of 1908 a suit though filed after the 
expiry of the period prescribed by Art 35 of the 
Act, 1877 is not barred by limitation. ( Karamat 
Hussain and Tudball , JJ.) A YES HA v . Fai Z 
Hussain. 34 All. 412 : 16 I. C. 124 : 9 A.L J. 784. 

Art. 35 — Suit barred under the old Act . 

Where the right to sue had become barred 
under the Act of 1877, it could not be rovived by 
the new Act of 1918, which repealed Art. 35. 
{ Scott* C. 7. and Chandavarkar % J.) Mahammkd 
Mehdi Faya v. Sakina Bai. 37 Bom. 393 : 

17 I.C. 629 : 14 Bom. L. B. 908. 


recover money 


Arts. 36 aod 29 — Stiff fo 

paid under rateable distribution . 

A property was attached by P over which the 
plff's predecessor claimed a lien, which lieu being 
allowed by the executing court, P sued for declara- 
tion of the invalidity of the claim aad got a decree 
and the proceeds of the attached property were 
rateably distributed among P and certain other 
creditors but the decree obtained by P was rever- 
sed In appeal and the plff. sued him aod the other 
creditors to recover sums paid, in satisfaction of 
their claim. Held that the suit was not governed 
cither by Art. 29 or by Art. 36 as there was not a 
seizure of money and the defts. were not guilty of 
any non-feasance, or misfeasance or malfeasance 
in respect of the money. ( Piggott and \Valsh % JJ.) 
Ram Narain v. Bankey Lal. 89 All 388 • 

39 I. C. 638 ; 15 A. L. J. 885! 
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LIMITATION ACT (IX OF 1908), Art. 86. 

Arts. 36 and 62— Tott — Money had and 

received — Commencement of limitation. 

The cause of action for damages for a wrong 
accrues at the date of the wrong. But the cause of 
action for money had and received is the date of 
the receipt of the money. {Walsh, J.) Harpal v. 
Ram Sarup. 34 I. C. 173. 


Arts. 36 and 89 — Suit for money mis- 
appropriated by servant. 

A suit for money received and misappropriated 
by a servant is governed by Art. 89 and not by 
Art. 36. It is immaterial whether the misap- 
propriation charged is criminal or not. If there 
is no misappropriation that money is payable by 
the deft, having been received by him and not 
accounted tor still Art. 89 applies. [Holmwood 
and Mullick , 77.) Seo SaraN Lal v. Hakihar 
Prasad Singh. 28 I. C. 452. 

Art. 36 — Seizure of standing crops . 

Art. 36 may apply to a wrong consisting solely 
in the seizure of standing crops, but to a suit for 
damages for unlawfully distraining cutting or 
carrying away the crops. Art. 36 does not apply. 
The article applicable is either 48 or 49. ( Jenkins , 
C. 7. ( Harrington and Maker jcc t JJ.) Jadunatha 
Dandupatp. Hakikar. 17 C. W N. 308 : 

18 I. C. 263 : 17 C. L. J. 206. 


Art. 36 —Damages resulting from a com 

s piracy. 

A suit to recover damages resulting from a 
conspiracy falls within Art. 120 or 30 and not 
within Art. 23. ( Fletcher , 7.) Fbary Mohan Das 
v. D. WESTON. 13 I. C. 721 : 

13 «r.L. J. 65 : 16 C. W. N. 145. 

Art. 36 — Misfeasance — Claim for compen- 
sation — Company — Winding up — Commencement 
of limitation. 

The provisions of Limitation Act are by virtue 
of S. 235 (3) of the Companies Act. 1913 applica- 
ble to an application under that section as if such 
application were a suit and as the section docs 
not create new rights and liabilities the period of 
limitation for making an application for compen- 
sation for misfeasance under that section is 
prescribed by Art. 36 of Sch. I to the Limitation 
Act and time begins to run from the date of 
the misfeasance for which compensation is 
sought. [Marttneau, 7 ) Hukamchand v. Bank 
op Multan. 1924 Lah. 285. 


Arts. 36. 48 and 49 —Tort— Irregular sale 

in execution — Suit for compensation— Claim for 
refund — Limitation. 

A suit for compensation for loss sustained by 
him on account of the irregular sale of certain 
property in execution of a decree alleging that in 
consequence of the irregularities a sum far below 
the market value of the property had been realiz- 
ed is governed neither by Art. 48 nor by Art. 49 
but by Art. 36. ( Harrison and Zafar Alt, 77.) 
Chanda Singh v. Jai Kishen Das. 

5 Lah. L. J. 289 : 1924 L. 136. 


-Art. 3 6-Misfeasance by- Liquidator — 

Companics^Acl , S. 235. 

A suit for recovery of compensation from an 
officer of a company in respect of certain misfea- 


LIMITATION ACT (IX OF 1908), Art. 36. 

sance committed by him is barred against the 
liquidator, if it is brought by the liquidator after 
2 years. (Shadi Lal % C. 7. and Abdul Qadir % 7.) 
The Bank of Multan, Ltd. v . Hukam Chand. 

1923 Lah. 58 (2). 

Art. 38— Attachment before judgment. 

A suit for damages on account of injury to 
stock caused by making an attachment before 
judgment is covered by Art. 36. But a suit for 
damages on account of the sale of the goods 
attached before judgment, at a low price and for 
injury to trade and reputation due to the attach- 
ment itself is governed by Art. 29 (Oldfield and 
Seshagiri Aiyar , 77.) Sokkalinga Chbtty v. 
Krishnaswami Aiyar. 

(1920) M. W. N. 192 : 27 M. L. T 259 : 
55 I. C. 786 : 11 L. W. 479 : 38 M L. J. 324. 

Art 86 — Claim against tr ustee as in tort 

Art. 102 will, therefore, not apply and the plfl’s 
claim as against the defts. will be in tort and 
art. 36 night apply. (Sadasiva Aiyar and 
Bakewell , 77.) Bharadwaja Mudaliar v. 
Arunachala Gurukkal. 23 M. L. T. 288 : 

45 I. C. 414 : 7 L. W. 524. 


Art. 36 — Malabar Law-Redemption suit. 

A Malabar mortgagor obtained a decree for 
redemption on 9th March 1907 and was put into 
possession on 8th December 1908 and carried on 
the execution proceedings for the recovery of 
damages subsequent to the decree between 8th 
November 1908 and 22nd June 1910 which ended 
unsuccessfully, the Court deciding in appeal that 
the proper remedy for him was to proceed by way 
of suit. He then brought a suit for damages both 
prior and subsequent to the decree. Held that 
Art. 36 applied and the mortgagor had only two 
years from the date of damage to institute the suit. 
(Sadasiva Aiyar and Spencer , 77.) Abdulla Koya 
i; KANARAN. 6 L. W. 696 ; (1917) *. W.N.M2 : 

dST n ft • 83 M. L. J. 463. 


Art. 36— Wrongful attachment $f move- 
ables— Prohibitory order. 

Art. 36 and not any of the Arts. 42, 46, 62 or 120 
applies to a suit for compensation for wrongful 
attachment of moveables by the issue of a Prohi- 
bitory order. An attachment by a prohibitory 
order is not an injunction within the meaning of 
Art. *2. (Sadasiva Aiyar and Napier , 77 ) PindiRI 
Vberamma v. Mandavali Subba Kao. 

35 I. C. 98 : 31 M. L. J. 267. 


Arts. 36, 49 and 132-Mortgage— Depre- 
cation— Security— Remedy— Limitation. 

Where trees on the mortgaged property are cut 
tod carried away by third parties and the only re- 
□edy of the mortgagee isa suit for damages for the 
lepreciation of the security and the proper article 
>f the Lim. Act applicable would be either Art. 30 
»r Art. 49 (Coutts Trotter and Srinivasa Atyan- 
\ar. 77.) SURapudi Muniappa t>. Nookala Sbs. 
IAYYA GARI SUBBIAH. 32 I. C_ 901 . 


Art. 36 — Attachment of debt— Assignee 

bt—Suit for recovery. ... hv 

debt due to judgment-debtor 

ee-holder and the attaching creditor recede 
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UMITATION ACT (IX OF 1908), Art. 36. 

be money paid by tbe debtor into Court. A third 
person claiming to be assignee of tbe debt before 
attachment sued for recovery of the money. Held 
neither Art 29 nor Art. 36 applied. The article j 
applicable was either 62 or 120 and time runs 
from tbe date the creditor received the money 
from tbe Court [IVhite, C./., Sankaran Nair and 
Oldfield. JJ.) Yellammal v. Ayyappa Naick. 

33 Mad. 972 : 1 L. W 162 : (1914) M. W. H. 848 : 

22 I C. 870 : 26 M. L. J. 166 (F. B.). 


LIMITATION ACT (IX OF 1908), Ait. 42. 

in his name and the Collector agreed to refaia 
the money in satisfaction and discharge deft. *8 
liability under the lease Plff. brought ibe present 
suit to recover the sum. Held , that the suit was 
one to recover a specific sum of money which had 
been applied by the deft, for his own use, and was 
governed by Art. 120 and not by 36 or 62. [Atkin- 
son t J.) Raja Kumar v , Bahadur Lal. 

38 I. C. 625 


•Arts. 36, 116 and 120. 


—Arts. 36 and 115— Damages — Person 
untruly representing himself to be agent of ano- 
ther 

A suit for compensation against a person for 
untruly representing himselt to be the authorised 
agent of another and thereby inducing the plff to 
deliver goods or deal with him as such agent, is 
governed by Art. 115 and not by Art. 36. ( Benson 
and Sundara Aiyar , //.) Vyravan Chettiar v. 
Avzchi Chettiar. 38 Mad. 276 : 

14 M. L T. 360 : (1913) M. W. N. 884 : 

21 I. C. 65 : 25 M. L J, 256. 


■■Arts. 36 and 39 — Suit for damages for 
trespass. 

A suit for damages for unlawfully setting fire to 
and destroying pepper vines is governed by Art. 39 
and not 36, which applies to cases of misfeas- j 
ance not otherwise provided for. Trespass includes j 
the mischief committed by the trespasser after 
entering on the land. {Sundara Aiyar and Sada- 
siva Aiyar . JJ.) Natuvlapurayil t;. Roman. 

12 K. I. T. 588 : (1912) M. W. N. 1229 : 

17 I. C. 605 : 23 M. L. J. 616. 

— Art. 36— Damages for malioious prosecu- 

tion. 

The limitation for a suit for damages for mali- 
cious prosecution runs from the date of the 
discharge as found in the records and not from 
-any date on which the Magistrate expressed an 
opinion that no case was made out for trying the 
accused. ( Miller and Abdur Rahim , JJ ) SHUPPY 
Iyer v. Sivaram Pattab Kariakar. 

16 I. C. 664 : (1912) M. W. If. 951. 

——Arts. 36 and 2— Act done under statute — 
Act done in improper manner out of malice and 

carelessness . 

The intention of Art. 2 of the Lim. Act iB to 
meet these cases where a public official or a 
public authority or a private person does an act, 
injurious or possibly injurious to' another under 
powers conferred or honestly believed to be con- 
ferred by some Act of the legislature. Art. 2 does 
not apply to a case where the damages arise not 
irom the doing of the Act or from the failure to do 
it, out from doing it in an improper manner out 
of malice and carelessness applies to such a 
-}$*bo»adiere, A. J. C .) Wauullah «/. 
kaj Bahadur. 21 1, c, 426 : 10 0, C. 211. 

68 Wd 12 °- Sm “ t0 '“°vc, 

predecessor got a lease from Collector of 

iho^ r | 0P » V f °o Carryin 8 0n a grog shop but 
died shortly after. By way of security for rent of 

] hepr ° pe ,^ he . had de Posi*ed a sum of R«. 250 
dn {be Colleptorate. Deft, got the lease transferred 

c D — VOL. Ill 132 * 


A suit by one co-sharer against another to 
recover his share iu the profits of a terry is 
governed by Art. 120 and by Art. 36 or 115 of the 
Lim. Act. [Mullick. J.) Kishen Dayal Singh v . 
Kishen Deo Jha. 35 I. C. 480 : 1 P. L. J. 69. 

Art. 36— Compensation for injury by 

mortgagee. 

Art. 49 and ot Art. 36 governs a suit by mort- 
gagee for cou.>/c*ijation from a third person for 
injnry to speci -c moveable property mortgaged 
to the former. (Fox. C. /. and Hartnoll % J.) 
Chithambaram v . U Kha Gvi. 

5 Bur. L T. 156 : 17 I. C. 906 : 6 L. B. R. 75. 
— Arts. 39, 26 and 29— Wrongful attach- 

ment— Standing crop — Damages. 

A suit for damages for the wrongful attachment 
of land and crops aod the consequent loss or 
destruction of tbe crops is governed by Art. 39. 
Standing crops at the time of attach*! ent was 
immoveable property and tbe attachment of the 
land with the crop thereon if illegally made, con- 
stitutes a trespais on immoveable property. 31 
Mad. 431 ; 23 M.L.J. 511 ; 32 Cal. 459 and 36 Cal. 
141, Ref. [White, C. J. % Miller and Oldfield. JJ.) 
Vbnkataramanumm v Basavayya. 

(1913) M. W. N, 869 : 14 M. L. T. 226 : 
21 I. C. 213 : 25 M. L. J. 447. 


•Art. 39— Stiff for damages for trespass. 


A suit for damages for unlawfully setting fire 
to and destroying pepper vines is governed by 
Art. 39 and not 36, which applies to cases of 
misfeasance not otherwise provided for. Tres- 
pass includes the michief committed by the tres- 
paser after entering on the land- (Siwrfar* 
Aiyar and Sadasiva Aiyar , //.) Natuvlapora- 
yil v , Koman. 12 M. L. T. 038 : 17 I. C. 605 : 

11912) M. W. N. 1229 : 23 M. L. J . 018. 

Art. 39 — Suit for possession of land free 

of houses and trees— Removal of trees. 

Art. 142 of tne Lim. Act is applicable to a suit 
claiming possession of land free of the house and 
trees, which have been built and planted wrong- 
fully and without any consent, and that such a 
claim is not similar to one merely for the removal 
of the trees. ( Kanhaiya Lai, J. C.) JaomohaN 
Singh v. Tularam Das. 25 I C 701 : 17 0. C. 252. 

Art, 40 —Suit for damages for infringe- 
ment of trade mark. 

A suit for damages for infringement of a trade 
name or trade mark which is au exclusive pri- 
vilege, is governed by Art. 40. (ScoM-SmitA and 
AIartincau % JJ.) Varcados v. Me Lbod. 

45 P. B. 1919 : 61 I. C. 434 : 88 P. L. B. 1919. 


-Art. 42— Detenti on— Deposit of moveables 

— Suit for recovery . 

Where moveables arc entrusted to any person 
on condition of returning them on the expiry of a 
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specified period, the fact that the persons detain- 
ed the articles beyond the period and they are not 
demanded back does not render the detainer’s 
posse^si.m unlawful. The period of limitation 
fora suit for the return of the moveables, or. in 
the alternative, for their value, commences to 
run from the date of demand and refusal under 
Art 49. [Banerjee and Wallach, JJ.) Ladde 
Begam f. Jamaluddin. 

42 All. 45 : 62 I. C. 382 : 17 A. L. J. 907 

Art. 42 — Injunction — Suit for damages 
for obtaining Perpetual injunction maliciously 
and without reasonable cause. 

No suit lies for damages against a deft for 
maliciously and without ieasjnable and probable 
cause, obtaining perpetual injunction which was 
subsequently dissolved on appeal. 13 W. R. 305 
Doubted. [Fletcher and Richardson. JJ.i Mohini 
Mohan Missbr v. Surendra Narayan Singh. 

42 cal 550 : Is C. W. N. 1189 : 
26 I. C. 296 : 21 C. L. J. 68. 

■ Art. 42— Scope. 

The present plff. began to construct a house 
on his nwn land The present deft, brought a suii 
for declaration and took out a temporary injunc- 
tion to stay further progress of the work. The 
suit was decreed in the Lo ver Court but dismis- 
sed on appeal on July 3. 1905. The present ulff. 
appl ed on 2nd July 1908 under 197. C. P. Code 
(1881) for damages, T K e Court treated the appli- 
cation as a plaiot. Held that the present suit 
being brough' withio 3 years from July 3, 1905 
was not barred under Art. 42 [Mooherjee and 
Car “duff, JJ.) Bhootanath Pal v. Chandra- 
binopi Pat. 16 i. C 443 ; 16 C. L. J. 34 

Art. 42 — Wrongful attachment of 

moveables — Prohibitory order. 

A suit for compensation lor wiongful attach- 
ment of moveables by the is«ue of a prohibitory 
order is governed by Art, 36 and neither by Art. 
42, 46, 62, nor 120 An attachment by a p.o- 
bibitorv order is not an injunction within Art. 42. 
tSactasiva Iyer and S'afier, J!., Pasdiri 
Veekamma n. Mandavilli Subba Rao. 

35 I. C. 98 ; 31 M. L. J. 257. 

Art. 44. 

De facto gua'dian. 

Defence not barred. 

Eiecution eate 
Executor. 

Joint Hindu family. 

Natural guardian, 

Sni' for possession. 

Surrender, 


De facto guardian. 

Arts 44 and 144— De facto guardian — 

Mahomedan Law. 

Alienation by minor’s elder brother acting as 
his de facto guardian of property subject to a 
val'd mortgage is void and need not be set aside. 
The mmor on attaining maiority can sue for 
possession within the period prescribed by art. 
44. [Lord Robson.) Mata Din v. Ahmadalli. 

34 A. 213 : 16 C W N. 338 : 11 M. L. T. 145 : 
(1912i M W N. 183 . 9 A. L. J. 2>5 : 
15 C. L J. 270 : 14 Bom L. B 192 . 
15 0.C. 49: 13 1. C. 976: 39 I. A. 49 : 

23 M. L. J. 6 iP.C). 


LIMITATION ACT (IX OF 1908), Art. 44-D* 

facto guardian. 

~ — : Ar( - 44— De facto guardian-Atienation 
by Hindu mother. 

Art. 44 does not apply to the ca*e of a de facto 
£D3rdian such as a mother or step-mother, wholly 
unauthorised to transfer. ( Scott , C. j. and Shah, 
J.) Balappa Dundappa v. Chanbasappa Shiva- 
lingappa. 33 I. C 444 : 17 Bom. L. R. 1184. 

* Art. 44 — De facto guardian—Suit for 

setting aside guardian' s alienation— Limitation— 
Burden of f roof as to age. 

A ward n attaining majority can sue within 3 
years oi that date t^ set aside the alienation made 
bv the guardian, onus will be on him to prove 
that his suit is m time, if the date of attaining 
majority is disputed, (Mookcrjce and Rankin . JJ ) 
Prohlad Chandra Chowdhury v. Ramsaran 
Choudhury. 38 C. L. J. 213 : 1924 Cal. 420. 


Art. 44— De facto guardian— Alienation 

by unauthorised person— Mahomedan mother. 

An alienation by a Mahomcdan mother cf im- 
moveable property of her children as their de 
facto guardian is not as guardian but as unautho- 
rised person and so the infant can sue for posses- 
sion of the alienated property within 12 >ears of 
the date of sale or 3 years of his attaining majori- 
ty whichever is a later date. ( Mookcrjce . A. C. J. 
and Fletcher, J.) Laloo Karikar *. Jagat 
Chandra. 25 C. W. N. 258 ; 62 I. C 428 : 

33 C. L. J.250. 

Art. 44 — De facto guardian—Suit by 

minor to set aside sale by. 

A suit to recover property alienated by person 
who is not a guardian in fact or law but who 
alienated property ot minor purporting to act as 
such guardian is governed by Art. 144 and not 44 
or 91. (Abdul Raoof and Abdul Qadir , JJ. \ SuN- 
DBR V. Shuman. 1922 Lah. 386. 

—Art. 44— De facto guardian—Suit by 
widow of lunatic for possession of the property 
sold by his guardian. 

The cause of action for a suit by the widow of 
a lunatic Mahomedan for possession of her hus- 
band's property sold for legal necessity by bis 
mother as his de facto guardian accrues not on 
he date of sale of the property but on the date of 
the dea»h of her husband 15 P- R 1913 ; 37 M. 
514 ; 34 A. 213 (P. C.) ; 83 P R. 1916 Fol. ( Shah 
Din. J.) Mehr Bibi r. Chanam Din. 

69 P. B, 1917 : 41 I. C 932 : 100 P. W. B. 1917. 


Arta. 44 and 144- De facto guardian— 

Alienation— Suit by minor for possession— Make- 
medan law. 

A suit by a Mahomedan for recovery of land 
sold during his minoriiy by bis de facto guardian 
is governed by Art 144 and not Arts. 44 and 91. 
( Shah Din and Scolt Smith. JJ.) Uttam&NGH v. 
BaRKAT Ali. 15 P. B. 1913 : 19 I. C. 2S5 : 

202 P L. B 1913. 


Arts. 44 and 144— De facto guardian — 

sit by ward for recovery of possession of proper - 
es. 

It is Art. 144 of the Lim. Act and not Art. 44 that 
?plie$ to suits by wards to set aside alienations 
9 their dc \aclo guardians. ( Kensington , /). 

upa Shah v. Irshad a u. 180 P. L. B. 1912 = 
16 1. 0.847 :334P. W.B 191*. 
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limitation ACT (IX OF 1908). Art. 
facto guardian. 


44— Da LIMITATION ACT (IX OF 1908), Art. 44— Joint 
I Hindu family. 


— Art. 44— De facto guardian — Alienation 

by. 

Art. 44 does not apply to alienation by unautho- 
rised guardians. 34 A. 230 P. C. Ref to. (S adasiva 
Aiyar and Tyabji,JJ.) Thayammal v, Kuppanna 
KoUNDAN. 38 Mad. 1125 : 26 I. C 179 : 

27 M. L. J. 285 

Arts. 44, 91 and 144— De facto guar- 
dian — Step - mother . 

An alienation by the step-mother of Hindu 
minor is not governed by Art. 44 as she is not his 
lawful guardian. Art 91 of the Lim. Act applies 
ordinarily only to an instrument executed by a 
party or his predecessor in title. 12 N L. R. 12, 
Ref. (Mitra, A. J. C.) Vithu v. Devidas. 

51 I. C. 948 : 16 N. L. B. 55. 

Arts 44 and 91— De facto guardian— 

Alienation — Limitation. 

An alienation by a de facto guardian is void 
and need n^t be set aside before recovery of pos- 
session of the property by the minor. Arts. 44 and 
91 do not apply to such suits. ( HaUifax , J . C.) 
Hussan v . Raja Ram. 20 I. C. 813 : 

10 N. L. B. 133. 

Art. 44— De facto guardian— Alicnatton 

by the mother of a Mahomedan minor — Suit to 
set aside — Limitation . 

Art. 44 does not apply to a suit to set aside an 
alienation of a Mahomedan minor’s property by 
h is mother, she not being his guardian ooder 
Mahomedan Law. ( Chapman and Atkinson, JJ.) 
Rajah Ali v. Wazir Au. 34 I. C. 85 : 

1 P. L. J. 188. 


Defenoe not barred. 


Art. 44 — Defence not barred. 

Where the vendee from the guardian under a 
voidable sale sues to recover possession of the 
property three years after the ward attained 
majority it is open to the deft, to set up the plea 
of the invalidity of the sale in defence though a 
sait by him asplff. to avoid the sale would be 
barred under A*t. 44 of the Llm. Act. ( Phillips and 
Kumarasuami Sastri , JJ.) Chinnaswaiii Reddi 
V. Krishnaswami Reddi. 42 Mad. 36 : 

48 I. C. 856 : 35 M. L. J. 652 


7 —Art. 44 — Defence not barred — Alienatio 
oy guardian — Surf by minor. 

An alienation by guardian ought to be set asid 
by the ward by instituting a suit within tb 
period prescribed by Art. 44 and till it is se 
aside the alienee has the title. Though Art. 4 
describes the suit to be brought by the ward a 
a suit merely to set as 5 de the transfer by guardiat 
11 the transferee has obtained and is in posses 
sion, the ward has to add a prayer for possesaio 
and Art. 44 still applies though the suit relates t 
Doth reliefs. A person whoso right to set aside a 

al v'SuJ 8 5 >artcd unde i' Art. 44 cannot avoid i 
' s* d f u nonn ?. in g « in a suit for possessio 
*«***• (Sadativa Aiyar an 

KANDASWA «1 NaICMN V. IRUSAPP 
NA1CKBN. 41 M||d< j w t 4Q j 0 064 

i ; <oyr ... r 33 M. L. J. 80S 
Execution sale. 


Sale-Property belon 

tng to minor wrongfully attached a nd sold in 
decree against the guardian— Setting aside . 


A suit by a minor to set aside a sale in execution 
of decree obtained against guardian is governed 
by Art. 44. ( Saunders , A J . C.) Mjnge Ma v. Ma 
Sh we Hnit. 11916) 2 U. B. B. 116 : *6 I. C. 3 : 

10 Bur. L. T. 225. 

Executor. 

Arts. 44 and 91 — Executor — Alienation by. 

A sale by an executor of ihe testator’s proper- 
ties must be governed by the rules relating to an 
executor and a suit by his son, a legatee, under 
the will to set aside the sale is not governed by 
Art. 44. Nor is Art. 91 applicable as the alienation 
need not be set aside in order to recover posses- 
sion of the property [Sundara Aiyar and Sada - 
siva Aiyar, JJ.) GaNapathi Iyer v. SivamalaI. 

36 Mad. 575: 12 M. L T. 207 : 
17 1. C, 4 : (1912) M. W. N. 1112 : 23 M. L. J. 306. 

Joint Hindu family. 

Arts. 44, 91 and 144— Joint Hindu fami- 
ly — Alienation by Hindu father for no benefit or 
necessity — Suit by minor to set aside — Limita- 
tion, 

A suit to set aside alienation by Hindu father 
during son's minority without any benefit or 
necessity is not governed by Art. 44 or 91 but by 
Art. 144. (S colt, C. 7. and Rao, 7.) Akandappa 
v . Totappa. S3 I. C. 441: 

17 Bom. L. B. 1137 (Note). 

- - Art. 44— 7oj«/ Hindu family — Testa- 

mentary guardian— Setting aside— Limitation 
Act , S. 7. 

It is competent to a Hindu father lo appoint a 
testamentary guardian of the family properties 
during the minority of his sons. If the guardian 
makes an improper alienation, the minors will 
have to set it aside under Art. 44 of the Lim. Act. 
If the eldest of them is barred, then under S. 7 of 
the Lim. Act all are barred. (Scott % C. J . and 
Beaman , J.) Mahabalekhwar Krishnappa v 
Ramachandra Mangesh Kulkarni. 

88 flom. 94: 21 I. C. 350: 15 Bom. L. B. 882. 

— ■ Arti. 44 and 144— 7oiw/ Hindu family— 

Alienation by manager— Suit by minor member 
for his share. 

A suit by a minor since attained majority, to 
recover his share of joint family properties trans- 
ferred by the manager of ihe joint family but not 
as guardian of the plff. is governed by Art. 144 
and not by Art. 44. (Fletcher and P<in/on, 77.) 
Afta Buddin v , Prokash Chandbr Soot. 

491. C. 118: 28 C. L. J. 406: 

— Arts. 44, 91 and 144— Joint Hindu family . 

A suit by minor member of a family lo set 

aside alienation of his share can be brought with- 
in 12 years. Such a suit is not barred if brought 
after 3 years of his attaining majority but within 
12 years of the alienation. Art. 44 does not 
apply as the alienation is not made on minor's 
behalf or for his bene6t and his undivided share 
is not property which can be dealt with by his 
guardian neither Art. 91 is applicable for it is not 
intended to apply to suit for possession of iro- 
moveabl? property alienated by persons whose 
powers are restricted, such as managers of joint 
families and religious endowments, Hindu 
widows, etc. Where a person executing a docu- 
ment had no authority in law to execute it, the 
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LIMITATION ACT (IX OP 190S). 
Hindu family. 


Art. 44— Joint LIMITATION ACT (IX OF 1908), 

Natural guardian. 


Art. 44- 


pltf. need not sue to set it aside. An express 
prayer to that effect may be treated as not an 
essential part of his relief. 25 A. 407 Ref.; 14 M. 
26 ; 24 C. 77. Ref. (Shadi Lai and Le Rossignol, 
//.) Radhu Ram v. Mohan Singh. 84 P. R. 1916: 

29 I. C. 199:96 P. W. R. 1915 

-Arts. 44, 62 and 120 — Joint Hindu fumily 

Minor represented by mother in partition of 
family— Suit to re open partition. 

Where in a partition in a joint family a minor 
was represented by his mother and on attaining 
majority the minor sued to re-open the partition, 
held that there was no transfer by the minor’s 
mother as guardian and therefore neither Arts. 
44 or 62 applied but only Art. 120. {Wallis, C. J. 
and Krishnan , /.) Venkata Reddi v. Kuppu 
Keddi. 61 I. C. 762 : 13 L. W. 260. 

Art9. 44 and 126—; Joint Hindu family— 

Alienation by father as guardian— Suit to set 
aside — Limitation. 

The fact that a Hindu father executed a sale 
deed as guardian of his son will not take the case 
out of Art. 126 and bring it under Art. 44 which 
applies to cases where a minor’s properly is 
transferred by his guardian. 38 All. 126: 40 C, 
966 P. C. Rel. ( Wallis , C. J.atid Kumaraswami 
Sastri % J.) Ganesa Aiyar v. Amrithasami Oda- 
YAR. 23 M. L. T. 245: 44 I. C. 605: 

(1918) M. W. N. 892. 

-Arti. 44 and 144 — Joint Hindu family — 
Alienation by Manager— Minor' s property. 

A suit by a member of a joint Hindu family 
for possession of property alienated by the mana- 
ger during plff s minority as the guardian of the 
minor, is a suit for recovery of immoveable pro- 
perty within the meaning of Art. 144 of the Lim. 
Act and not under Art. 44 which applies to cases 
where a person acts as a guardian of a minor in 
respect of property in which he has individual 
rights of ownership. 29 1. C. 199, Foil.: 22 M.L 
404, Dist [Spencer and Krishnan , Jj.) Thiru- 
PATHI Raju V. Venkaraju. 40 I. C. 418. 

Art, 44 — Joint Hindu family — Suit by 

minor member. 

A suit by a minor member of a joint undivided 
Hindu family on attainment of majority to de- 
clare an alienation made by his natural guardian 
invalid and not binding on him is not governed 
by article 44 [Ayling and Napier . JJ.) Appanna 
Prasada Panda v. Appanna Mahapatro. 

40 1. C. 145: 5 L. W. 374. 

Art. 44— Joint Hindu family— Sale by 

one other than guardian. 

Where a minor and his uncle formed a joint 
family and a sale was effected by uncle and the 
mother of minor joined in execution as minor's 
guardian, held that as the undivided paternal 
uncle was the guardian in law of the minor and 
not the mother, a suit to set aside this sale 
would not fall under Art. 44. [Ayling and Ku- 
maraswami Sastri % JJ.) Kathaperumal Thevan 
v % Ramalinga Thevan 27 I. C. 695: 

17 M L. T. 138. | 

Arts. 44. 91 and 144— Joint Hindu fami- 
ly— Alienation by ejaraan — Suit to set aside. 

A suit by an aliyasanthana family to obtain 
possession of the family properties alienated by 


its ejaman not being a suit to set aside an instru- 
ment within Art. 91, is governed by Art. 144. 
[White, C. J. and Seshagiri Aiya r% J.) Kunhan - 
NA SHHTTY v. Timmaju.24 I C. 246: 27 M L.J. 60. 

Art, 44 —Joint Hindu family— Aliena- 
tion by guardian — Setting aside- Minority- 
Majority of elaer brother— Effect. 

Where the mother of two Hindu minors sold 
their properties as guardian and more than 
three years after the attainment of majority by 
the eldest brother, but within three years of bis 
attaining majority the younger brother soed to 
set aside the alienation, held , the suit was go- 
verned by Art. 44 of the Lim. Act but lhat it was 
barred under S. 8 of the Act. The elder brother 
on attaining majority to give a discharge on 
behalf of himrelf and his younger brother. 
(White, C. S ankaran Nair and Sadasiva 

Aiyar , JJ.) DoRAlSWAMl v. Nondiswami. 

38 Mad. 118 : 14 M. L. T. 401 : 

21 I. C. 410 ; 25 M. L. J. 405. 

[On appeal from 12 I. C. 696: 21 M, L. J. 1041.} 


Art- 44 and 144 —Joint Hindu family— 

Minor member of a joint Hindu family— Suit by 
to set aside alienation by manager — Limitation. 

A suit by a member of a joint Hindu family 
on attaining majority for possession of family 
property on the allegation that alienation by the 
manager was without necessity is not governed 
by Art. 44 or 91 but by Art. 144. This is so even 
though the manager describes himself as a 
minor's guardian in the deed of alienation. ( Bat- 
ten , A J. C.) Asaram v. Ratan Singh. 

321. C. 242: 12 N. L. R. 12. 

Natural Guardian. 

—Art. 44— Natural guardian — Suit by mi • 
nor after attaining majority — Transaction a 
mortgage and not a sale— Declaratory suit — 
Limitation . 

A suit brought after three years of the minor’s 
attaining majority is not barred where he claims 
that a transaction entered into by his mother 
was a mortgage and not a sale. The init is not 
governed by Art. 44, and is maintainable under 
S. 10-A of the Deccan Agri. Rel. Act. [Shah, 
A. C. J.) Shivbasappa Ningappa v. Balappa 
Basappa, 26 Bom. L. R. 1209 : 1924 Bom. 172. 


■ —Art. 44 — Natural guardian — Alienation 
y mother— Suit by minor to set aside — Limita- 
on . 

During the minority of a person his equity of 
sdemption was sold by his mother acting as his 
atural guardian, without any legal necessity. 
Icld the minor must soe to set aside the sale 
jithin three years of his attaining majority. 
)therwise neither he nor his next reversioner 
an impeach the transfer. ( Macleod , C.J., Heaton 
nd Shah . JJ.) Fakirrappa Limanna v . Luman- 

A MaHADU. 44 Bom * T42 : 

KQ T P 9S7- Rnm T. R. 680. 


Art. 44— Natural guardian— Mother- 

Suit to set aside alienation— Limitation. 

A suit by a minor on attaining majority to set 
aside an alienation of his property by his mother 
as guardian, is governed by Art, 44. [Beaman 
and Heaton . JJ.) Laxmava v. Rachappa. 

42 Bom. 626 : 48 I. C. 22 . 20 Bom. L. * * 08 - 
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LIMITATION ACT (IX OF 1908), Art. 44— Natural 
guardian. 


LIMITATION ACT (IX OF 1908), Art. 44— Suit 
for possession. 


■Art. 44 — Natural guardian— Alienation 
by mother — Consideration applied for the benefit 
of minor — Suit by minor 3 years after majority 
A suit by minor to set aside an alienation 
made by his mother acting as guardian brought 
more than three years after his attaining majori- 
ty is barred under Art. 44 of the Act. 5 A. 490, 
Disk. 9 I. C. 377, Foil, 14 M. 26, 7 M. L. J. 131., 
Diss. ( Mookcrjee and Beachcroft , //.) MaNmatha 
Nath Man dal v. Khirodhar Ghosh. 

24 I. C. no. 


Art. 44- Natural guardian — Suit to set 

azide sale — Burden of proof as to suit being in 
time. 

In a suit by a minor on attaining majority to 
set aside sale by his mother on the ground that 
she was induced by fraud and misrepresentation, 
the burden lies on plaintiff to prove that bis suit 
is in time. (Campbell^ J.) Jagat Singh t. Halaga 
Singh. 1923 L&h. 284 (1). 

Art. 44 — Natural guardian— Suit to set 

aside alienation by. 

An alienation by guardian of the property of 
the ward is only voidable and a suit to set aside 
the alienation is governed by Art. 44 (Napier 
and Krishnan, JJ.) Arumugam Pillai v. Pandi- 
gam Ambalam, 13 L. W 416 : 

29 M. L. X. 255 : (1921) M W. N. 255 : 

63 I. C. 630 : 40 If. L. J. 475, 

Art. 44 — Natural guardian— Father- 

Property collaterally inherited by minor . 

A suit to set aside alienations by the father as 
guardian of property surrendered by widow in 
favour of the minor reversioner is governed by 
Art. 44, (Spencer and Knshnan , JJ.) Satya* 
laxshmk Narava v. Jagannatham. 

6 L, W. 765 : (1917) H. W. N. 854 : 

32 M. L. T. 498 : 42 I. C. 939 : 34 M. L. J. 329. 

* Art, 44 — Natural guardian — Mortgage 

by mother as guardian— Suit to set aside — Limi- 
tation . 

A mortgage executed by a Hindu mother of the 
properties of her minor son, is one by her as 
guardian though the document does not purport 
to be a9 such and a suit to set it aside is governed 
by Art. 44. 22 M. L. J. 404, 20 B. 286, 6 M. I. A. 
393, Foil. 7 M. L. J. 131, Not Foil. (Sadasiva 
Aiyar and Napier , JJ.) Velayudhum Pillai v. 
Perumal Naickbr. 31 1. C. 811 : 2 L. W. 1810 


"Arts. 44 and 144— Natural guardian— 
Alienation by mother — 3 tiff by son . 

The limitation for a suit for a declaratioa that 
a sale of the plfi’s. properly by his mother as his 
guardian is not binding on him in three years 
from the date of theplfi.’s majority under An. 44 
of the Lim. Act, 23 M. 271, 30 M. 393, Foil. H 
M. 26, 7 M.L.J. 131, Foil. ( Benson and Bakcwcll, 
JJ*) SlVAVADlVBLU PlLLAY V. PoNNAMMAL. 

U M. L. X. 198 : (1912) It W. N. 383 ; 
lb X. C. 166 : 22 K. L. I. 404 

f 4, “ Natural guardian 

A iQit to recover property alienated by the dt 
/«fras well as dejure guardian of the properties 
of a minor .. governed by ait 44 of the Limi 
tation Act and not by art. 91 or art. 144. Amhng 


the Goods of the Central Provinces a step bro- 
ther is the dt jure guardian uf a minor’s proper- 
ties in preference to the mother. ( Hallifax, 
A.J.C.) Kolhu v . Belsingh. 17 N.L.B. 183 : 

1922 Nag. 201. 

Art. 44 — Natural guardian — Alienation 

by mother. 

(Per Pratt, J C.)— The article does not apply to 
alienation by Hindu widow as guardian of her 
minor son, in excess of her authority. The alien* 
ation is void and not voidable.(Per Crouch , AJ.C. 
contra).— The purchaser is protected by this arti- 
cle in »he above circumstances. (Pratt. J.C. and 
Crouch , A.J.C.) Gbhimal Dyalmal v. Karmoo 
MAL Siroomal. 36 I C. 551: 10 S. L. B. 381. 


Suit for Possession. 


Art. 44— Suit for possession — Property 

transferred by natural guardian. 

A suit for the recovery of property transferred 
during the minority of plff. by his natural guar- 
dian must under Art. 44 of the Lim. Act be 
brought within 3 years of attaining majority 
such a transfer being voidable and not void. 
( Mookcrjee , C.J. and Fletcher , J.) Brojendra 
Chandra Sarma v. Prosunna Kumar Dhar. 

24 C. W. N. 1016 : 59 I. C. 589 : 32 C. L. J. 48.. 

Art. 44— Suit for possession—Suit to im- 
peach sale not brought within 3 years of majority 
— Title of vendee— Lim. Art , S 28. 

A sale by a certificated guardian of a minor not 
in accordance with the Court’s sanction is void- 
able, but it is good until it is avoided If the 
minor does not, within three years after attaining 
majority take action for repudiating sale his right 
to set aside the sale and recover possession of the 
property is barred. A transferee from him cannot 
successfully sue the purchaser from the certificat- 
ed guardian for recovering possession of the pro- 
perty after declaration of title (Chowdhury. J.) 
Kanok Dasi v . Srihark Goswami. 52 I. C 269. 

Art * 44— Surf for possessor i— Fraudu- 
lent sale by guardian— Right to recover posses - 
sion— Limitation. 

A fraudulent sale by a guardian is only voidable 
and should be set aside within three years under 
Art. 44. so lhat if he fails to so set aside, bis right 

V re r, C ] P TV° n ' S * 0D0 - l Chatter iee and 
Newbeuld, JJ.) Krishna DhoNe v. Bhagban 
Chandra. 34 x c 188 


Art. 44 — Suit for possession— Void con- 

veyattce. 

Art. 44 applies only to cases in which the plff 
seeks to set aside a genuioe transaction. If the 
transaction is void ab initio, it is not necessary to 
seek the cancellation of the conveyance. It is only 
when the transaction is genuine bat, is in excess 
of authority of the executant, that Art 44 win 
apply. Art 44 applies to alienations by de facto 
as well as * jure guardians. (Mookcrjee and 
Coxe.JJ.) Shah Chandra t>. Godadhar Mandal 

9 I. C. 877 : 18 C I. J. 


,. In «■*«• « » tf-hr possession of pro, 

alienated by plaintiff s gaurdian. Art. 44 ant 
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LIMITATION ACT (IX OF 1008), Art. 44- Suit 
for possession. 

Art. 144 is applicable and the suit must be 
brought by the person aggrieved within three 
years of his coming of age. (Wilbetforce. J ) 
Tara Chand v Murlidhar. 

61 1. C. 384 : 3 L. L. J. 280. 

Arts. 44, 91 and 144— Suit for possession 

— Alienation of stranger. 

A suit for possession of immoveable property 
alienated by a person who is neither a guardian 
under Mahometan Law, nor one appointed by 
Court is governed by Art. 144 and not by Ait. 44 
or Art. 91. [Shadi Lai and Leslie Jones, JJ.) 
Sajjad Ali v. Muhammad Zulfikarali Khan. 

83 P. R. 1916 : 33 I. C. 943 : 125 P. W, R. 1916. 

Art. 44 — Suit for possession— Void sale. 

Where the guardian sold properties by a sale 
deed w>»ich was void owing to the fraud upon 
the Registration Act no valid title passed to the 
vendee and the article applicable to the suit for 
possession of the properties sold is not Art. 44 but 
144. ( Spencer and Krnhnan , JJ .) Gokarakonda 
Nakasimha Rao v. Gokarakonda Papanna. 

43 Mad. 436 : 11 L. W, 394 : 56 I. C. 510 : 

38 M. L. J. 327. 

Art. 44 — Suit for possession — Void sale 

— Seotion do'S not apply. 

Article 44 of the Limitation Act applies only if 
the sale is enforceable, that is, a sale which if 
not set aside would give a right to the property. 
(Coiitls-Trottcr and Scshagiri Aiyar % JJ.) Sami 
Kommu Veligondareddi v. Audra Narain. 

33 I. C. 436. 

Art. 44 —Suit for possession— Alienation 

by guardian -buit to set a*ide — Limitation 
Art. 44 of the Lim. Ac* and not Art. 144 is appli- 
cable to a suit by a ward who has attained majo- 
rity for possession of property improperly aliena- 
ted by his guardian. The sale is not void for 
mere inadequacy of consideration. [Ayling and 
Tyabji . JJ ) Surya Narayan v Narayanswamy. 

28 I. C 704 : 2 L. W. 365. 

Arts. 44 and 144 -Suit for possession— 

Limitation. 

Art 44 extends the period provided in Art. 144 
to three >ears after the cessation of disabilities in 
the case of suits of a particular class by minors- 
(Abdur R i him and bundara Aiyar . JJ.) DORAI- 
swamy Serumadan v. Nandiswamy Seluvan. 

10 M. L. T. 418 : (1911) 2 M. W N. 4 0 : 

12 I. C. 695 : 21 M. L. J. 1041. 

Art. 44 — Suit for possession— Suit by 

minor after attaining majority for possession of 
land sold by guardian during minority— Sale 
within 12 seats of suit 

A suit bv Hindu minors for possession of lands 
sold by 'heir mother as guardian during their 
minority, and brought after 3 years of their attain- 
ing majority *but within 12 years of the sale, is 
barred by limitation. ( Stuart , A. 1C.) Sheo Nath 
v. ShboRaj Singh. 23 I. C. 406 : 17 0. C. 62. 

Surrender. 

Art. AA— Surrender— Suit to set aside. 

A suit to set aside an alienation of the proper- 
ties surrendered by the releasee’s guardian is 


LIMITATION ACT (IX OF 1908), Art. 47. 

governed by Art. 44 of the Lim. Act. ( Spencer 
and Krishnan , //.) MungaRA Satyalakshmi v. 
Mungara Jagannadham. 

6 L. W. 766 : (1917) M. W. N. 854 : 
22 M. L. T. 498 : 42 I. C. 939 : 

34 M. L. J. 229. 

— Art, 45 — Applicability — Suit for posses- 

sion. 

Art. 45 of the Act is applicable only to a suit to 
set aside an award made by the Revenue Auth ri- 
ties and not to one to recover possession. (Afoo- 
hcvjee and Buckland, JJ.) MlDNAPURE Zemin- 
DARY Co. V NARESH NARAIN. 

33 0. L J. 497: 1922 Cal. 345. 

Art. 45 — Order of Collector directing 

entry in Settlement Record is an award. 

An order of the Collector directing the defen- 
dant’s name to be entered in the Settlement Re- 
cord as occupancy rignt is an award within Art. 
45 of the Act. ( Woodroffe and Walmsley , JJ.) 
Midnaporb Zemindary Co. r. Naresh Narain 
Ray, 63 I. C. 161 : 33 C. L. J. 317. 

Art. 46 —Order under S 41 of Bengal 

Survey Act— Suit to set aside— Limitation. 

A suit instituted more than three years after 
the date ot an order under S 41 of the Bengal 
Survey Act is not barred by Art. 46, ( Mookerjce 
and Panton , //.) Maharaja of <'ooch Behar 
v. Mahendra. 66 I. C. 923 : 34 C. L. J. 465. 

Art* 46 —Award — Collector' s decision. 

A decision by a Collector of the tide between 
two raiyats is not an award within the meaning 
of Art. 46 of the Lim. Act. [Sharfuddtn and 
Coxe % JJ.) Rajani Kant Mukerjee v. Kam Dulal 
DAS. 17 I. C. 881 : 17 C. W. N. 55. 

-Art. AT— Order un dtr S. 145, Cr P. Code 

—Suit for declaration. 

A suit for a declaration of title to property, as 
regards which an order had been passed against 
the plaintiff’s predecessors under S.l45,Cr.H.Codc, 
is barred unless brought within three years of the 
order. The plaintiffs cannot escape the bar of 
Art. 47 by framing the suit as one for declara- 
tion after taking forcible possession. [Ryves and 
Gokul Prasad , JJ.) Ram Sahai v. Benodk Beh- 
ari Ghosh. 45 A. 3u6 ; 21 a. L. J. 102 : 

L B. 4 A. 113 : 1923 All. 151. 

Art. 47 — Criminal Procedure Code , S 145 

—Mamlatdar's Courts Act , S. 5 (2)— Injunction- 
Interference by District Deputy Colleolor. 

Mamlatdar granted an injunction restraining 
the deft, from interfering with plaintiff’s posses- 
sion. The District Deputy Collector in revision 
dismissed plaintiffs suit. Plamtifl then applied 
under S. 145, Criminal Procedure Code, but an 
order against him was made. He then sued for 
possession : Held, that the District Deputy Collec- 
tor ought not to have interfered, that the only 
order against the plaintiff was one under S. 145 
and that, under Art. 47, time began to run from 

the date of Magistrate’s order and not from that 

of District Deputy Collector. (A iacleod. C.J. and 
Shah. J .) Vknkatesh Raval v. Bhiku Vbnka- 

TBSH. 46 B ° m * 1186 2 

62 I. C. 224 : 23 Bom. L. B. 478. 


2110 


2109 


CIVIL DIGEST, 1911—1923. 


IIMITATION ACT (IX OF 1908), Art. 47, 


LIMITATION ACT (IX OF 1908). Art. 47. 


Art. 47, 142 — Order without Jurisdiction 

— Suit for possession— Limitation . 

Where a Criminal Court makes an order under 
S. 145, Criminal Procedure Code, and awards 
possession of immoveable properly, but that 
order is found to be made without jurisdiction, a 
suit to recover possession is governed by Art- 142 
and by Art, 47. t Mookerjtc , A.C.J. and Fletcher 
J .) Bharat Chandra v. Ham Sunder- 

60 I. C. 860 

Art. 47— Cr. P. C. S. 145 -Right of way 

— Three years* limitation. 

A suit for a declaration of right of way over 
the land of the deft, need not be instituted within 
three years of an order under S. 145 of Cr. P. 
Code made m lavour of the deft, as the proceed- 
ings under the latter section icfer to the posses- 
sion oi land and involve no question cf right ot 
way. [ Teunon and Syed Shamsul Huau, JJ.) 
KaLACHAND MUKHOPADHYA V. JOTlNDR A NaTH 
CHAKRABARTY. 67 1. C. 862. 

Art. 47— Cr. P. Code . S. 146 — With- 
drawal by one party— Evidence of other parly not 
takcn^Suit for possession. 

Per Richardson and Chatter jec JJ. An 
order on withdrawal by a pany to proceedings 
under S 145 in lavour of the other without re- 
coruittg any evidence is an order deciding the 
-question of possession so as to be coveicd by 
Art.47, The omisaiou of the Magistrate to take evi- 
dence on behalf of the second party who was in 
possession at the date of the preliminary order 
under S. 145, did not make his hnal Order under 
that sec ion ultra vires. The defect was curable 
under S. 637, Cr. P. C. Quaere — Whether a hoal 
order under S. 145 of the Cr. P. Code can be 
made by consent of the parties. [Chatierjce and 
Richardson. JJ.) Yar Mohammad Saha v. Hayat 
Mohammad Sah. 42 I. C. 768 : 18 Cr. C. J. 1024: 

22 C. W. N. 342. 


r Art. 47 — Cr. P. Code, S. 445 — Mo order 

respecting possession . 

Art. 47 ot the Lira. Act is inapplicable where 
there was no order respecting the possession 
of immoveable property made under Cr. P. Code 
although the complaint of ihc plffs. was di>miascd 
as they failed to prove their possession. (Mooker- 
jee and Holmwood % JJ.) Thakun Chaudhury v. 
Manrup Mahton. le I. c. 736. 


7"" Art. 47 — Cr P. Code, S. 146— Smf 6 
J>arty bound by order under -Limitation. 

A suit by a person against whom an advers< 
order has been made under S. 145, Cr P. C . io 
possession of properties in respect of which th< 
order was made must be brought within 3 year: 

Art - 47 01 the Lifn - Act - i 

Zil°:« nd CheV,S ‘ }L) Bhaq wan Das v 
BHANAMAL. 137 P. W. R 1912 

14 I. 0. 666 : 84 P. B. 1912 


sssZ'A&szs, TJr- ,o 

^LE*?*?.***"* between the u 

S 14? Cr 3 p D r £ tbC “*6>«trato acting 
S. Mo, Cr. P. Code appointed a Receiver o 


January 1909. In March 1913 possession of the 
property-was delivered to 1st deft, by the Receiver 
togciher wiih the iocome thereof during the 
period of Receiver’s possession. In April 1913 the 
plff. who was the holder of a money decree 
against defts. 2 and 3, attached the income of the 
properly banded over by the Receiver to the 1st 
deft. The 1st deft, put in a claim petition which 
was allowed. In a suit by the decree-holder for 
the declaration of his right to attach the income. 
HeUt. that *he suit was barred bv limitation as 
defts. 2 and 3 had no subsisting right in the in- 
come on the date of the attachment their inte*est 
il any in the suit property having become extin- 
guished by the operation of Art. 47 and S. 28 of 
the Lim. Act. 38 Mad. 432 Foil. 26 Mad 410 Ref. 
($ eshagiri Aiyar and Bakcwell , 7/.)Solai AMMAL 
V. Jogi Chetty. 

10 L. W. 637 : 56 I. C. 676 : 27 M. L. T. 53. 

Art. 47 —Cr. P. Code . 5. 145 -Order of 

Magistrate declaring party entitled to possession 
—Suit for recovery of possession— Limitation. 

Where a Magistrate in proceeding u"der S. 145 
Cr. P. C, declared the detts, to be entitled to pos- 
session in 1903 but they instituted a suit for re- 
covery of possession in 1909. held that the suit 
was barred by art 47. The article applies to suits 
based on title. (Sadasiva Aiy^r and Tyabji , //.) 
Paladugu Parasaramayya v. Vaili Ram- 
chandradU. 38 M. 432 : 14 M. L. T 392 : 

21 I. C. 664 : (1913) M. W. N. 871. 

Art. 47— Applicability— Third persons — 
Bar to a person not a party in a criminal proceed - 
ing whether . 

Article 47 does not bar a person who was no 
party to the Criminal proceedings on wh»ch the 
order was passed. (Muthu swarm Aiyar and 
Wilkinson , JJ.) Kadami Srinivasacharlu v. 
DURLABHA SUBBIDDHI. 

17 1.0. 689: 23 M. t. J. 348. 

Art - 47— Cr. P. Code , 5. 145 (6'— Acqui- 
sition of title on unsuccesful party's failure to 
establish title within 3 years— Lim. Act , S. 28— 
Previous attornment by tenant to defeated party 
—Shi/ for rent. 

Where an order is passed by a Magistrate un- 
der S. 145, Cr P. Code, putting one of the parties 
m possession and the unsuccessful pa»ty fails to 
sue to get rid of the order within three years 
under Art. 47 of ihe Lim. Act, the former acqui- 
res title to the property under S. 28 of the Act. If 
the party thus put in possession sues for rent the 
unsuccessful party in ihe possession proceed! gs 
should not be impleaded as a party deft. It the 
tenant, had, prior to the institution of the procee- 
dings under S 145. Cr. P. Code, attorned to the 
latter. (Abdur Rahim and Sundara Aiyar JJ ) 
Dbvasikhamani V. Muthian Chetty. 

15 1. C. 94. 

-‘——Art. 47 Possession proceedings initiated 
under S. 145, Cr. P . Code, by younger brother in a 
joint family— Suit by elder brother— Limitation. 

Where a junior member of a joint Hindu family 
starts proceedings under S 146, Cr,K Code which 
end in an adverse order against him, a suit by his 
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brother more than 3 years after the order for re- 
covery ol the property is not barred under art. 47 
o! the Lira. Act There was nothing to show 
that the poison who started the proceedings 
under S. 145, Cr.P. Code, acted as manager ol the 
joint family and as on his death, the other mem- 
beis got the property by survivorship they could 
not be said to claim under the person against 
whom the adverse order was made. 23 C 731 : 29 
A. 1 Ref. (Lyle. A. 7 . C.) Ram Lal v. Takur 
DIN. 66 I. C. 678 : 8 0. L. J. 410. 

Art. 47— Cr. P. Code, S. 145— Suit to set 

aude and for possession — Starting point — Ral- 
ston by High Court. 

The period of limitation under Art. 47 funs 
from the date of the order of the Magistrate 
under S. 145, Cr. P. C., and not from the date on 
which the High Court refuses to exercise its 
powers of superintendence in revision against 
the order 12 C. W. N. 840, Foil. (Roc and Jwala 
Prasad , 77.) Lachman Singh v. Diljan Ali. 

43 I. C. 968 : 4 Pat L W. 136 


LIMITATION ACT (IX OP 1908), Art. 49. 

but which was pledged by the latter with the 
delt.. the limitation runs from the time when the 
owner came to know of the jewel being in deft.’s 
possession. ( Sadasiva Atyar and Moore , 77.) 
SESHAPPIKR V. SUBRAMAXIA C'lETTIAR. 

40 Mad. 678 : 30 M. L. J. 587 : 34 I. C. 761 : 

19 M. L. T 


Art. 48 — Railway Company — Loss in 

transit— Right to olaim price and damages when 
accrues. 

In a case where a railway parcel arrived on a 
oertain day but plaintiff ascertained shortage and 
loss only on a later day the cause of action to 
claim price and damages arises only on the later 
daie. [Kanhaiya Lal , 7.) Devi Dees & Sons v. 
ROHILKHAND AND KUMAUN RAILWAY, 

1923 All. 342- 


Art. 48— Breach of trust by executor . 


Where an Executor commits breach of jtrust in 
respect ol the deposit ol minor legatee’s money in 
Bank, the basis ol liability of Bank is conversion 
and therefore the articles 48, and 62 of the Limita- 
tion Aci would apply. (Macleod Kt. C. 7. and 
Shah , 7.) The Bank of Bombay v. Fazulbhoy 
Ebkahim. 24 Bom. L. B. 513 : 1923 Bom. 155. 


Arte. 48 and 49 — Suit for compensation 

(or trees wrongfully cut and removed— Limita- 
tion. 

Where sale to the plaintiff was a sale of stand- 
ing trees which were to be cut and converted 
into timber, there is a sale of moveable property 
and a suit lor recovery ol the timber or lor com- 
pensation. Where the act complained of is said 
to have been wrongful, it is governed by Art. 48 or 
Art. 49 ol the Lim. Act. [Le Rosstgnol , 7.) Birsen 
v . Rajaham. I** 24 Lnh . 71. 

Art. 48— Stolen property— Suit to recover 


— Limitation. 

A suit 10 recover stolen property or its value as 
damages, is governed by Art. 48 and time runs 
trom he date of deft.*s possession of the same to 
the knowledge of the plff. ( Raltigan , /.) Sohan 
Singh v. Mvl Singh. 148 P W. B. 1911: 

11 I. C. 446 : 229 P. L. B 1911. 

Art. 48 —Pledge by a Commission Agent 

—Jewel given to him for sale— Suit to recover— 
Starting torn* for limitation. 

In a suit to recover a jewel or its value from a 
Commission Agent to whom it was given for sal a 


Arts. 48 and 49— Unlawful conversion— 

Moveable property originally lawfully obtained 
but subsequently converted unlawfully- Recovery 
of —Limitation. 

To a suit for recovery of specific moveable 
properly originally obtained lawfully, but subse- 
quently converted or retained unlawfully Art. 48 
would be applicable and not Art. 49 3 M. L. T. 
324, Not applied [Seshagiri Atyar. J.) SBshap- 
pier v. Subramania Chettiar- 38 Mad. 783 r 

15 M. L. T. 221 : 23 I. C. 174 : 

(1914) M. W. N. 319. 


Art. 48 —Wrongful removal of coal from 

adjacent mine. 

A suit lor value of coal wrongfully extracted 
and carried away falls within Art. 48. I Das and 
Foster, 77.) The Londa Colliery Co., Ltd. v. 
Bepin Behari Bose. 5* I. C. 113 : 

1 Pit.L.T. 84. 


Arts. 48 and 49— Misappropriation— A 

suit to recover price of. 

Materials of a house removed and misappro- 
priated by the defts is governed by Art. 48 and 
time begins to run from the date when the plff. 
first learnt. (Das. 7.) Tafazul Khan v. Moham- 
mad Bakshi Khan. 62 I. C. 301. 

Art. 49— Default— Hire purchase system 

— Suit to recover article sdd— Limitation. 

Non-payment of rent for a sewing machine 
taken on hire-purchase system does not amount 
to wrongful taking or wrongful detention within 
Art. 49 of Lim. Act. To constitute wrongful de- 
tention there must be some overt act or demand 
bv the hirer and refusal bv the purchaser. 12 C. 
W. N. 1010 ; 10 M. L. T. 572 Ref. ; 28 A. 84 Dist. 

( Knox y J.) Singer Manufacturing Co. v. E. 
Pelyun. 27 I. C. 637 : 13 A. L. J. 81. 

Art. 49 —Scope of— Deposit— Suit far re- 
covery . 

Where original depository dies, and the 
deposit passes to his heir’s hands, a suit to re- 
cover the deposit is even then governed by 
An. 145 and not bv Art. 49. The faci of posses- 
sion bv the depository after demand being wrong- 
ful does not make Art. 49 applicable. (Chose. J.) 
Promotho Nath Mullick v. Prodyamno Kumar 
MULLICK 69 1. C. 900 : 26 C. W. H. 772. 


•Arts. 49 and 146— Gold entrusted to gold 

. . m • M A ... 


smith for making ornaments— Suit to recover— 
Limitation. 

A suit to recover gold or value entrusted to a 
goldsmith for making ornaments is no! governed 
by Art. 49 but by Art. 145. evea though the gold 
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is not recoverable in specie. ( Mookerjcc and New 
bould, JJ.) Gangahari Chakkrvarthi v. Nabin 
Chandra Banikya. 20 C. W. N. 232 : 

34 I. C. 959 : 23 C. L. J. 145. 


Arts. 49 and 62 — Suit for recovery of 

documents. 

In a suit by a plff. claiming recovery of books 
of accounts, bonds, etc., and money realised by 
deft, from a business carried on by her de 
ceased husband. Held tbat the claim in regard t . 
the sums realised was barred by time under 
Art. 62 of the Lim. Act, in regard to the boobs 
and mortgage deed under Art. 49. (Rattigan, C.J. 
and biartineau , 7.) Durga Devi v. Ramnath. 

52 I. C. 580 : 85 P. B. 1919. 


-Arts. 49, 83 and 116— Suit for recovery $f 
losses suffered on behalf of defts— Claim for 
commission. 

. Where plffs. as commission agents entered 
into transactions with third parties on defts'. be- 
half and sued the latter for recovery of (1) actual 
(2 > Adat < <3) Dalali, (4) Dharman, 
(5) btamp charges ; (6) carriage hire and labour 

™ age *- « * y?l ue ? f "“Pty ba £ s not returned, 
(8 redraft paid for deft.: held that the claim for (1). 
(3), (4), (5). (6) and (8) is governed by Art. 49. 26 
I. C. 415 i 1 39 A. 81 Foil. ( Leslie Jones, J.) Uttan 
Singh v. Ram Kanwar Ganesh Das. 

42 I. C. 72 : 149 P. W. B. 1917. 


~ 'Art*. 49 and 115 — Suit for damages — 
Promise to perform on demand — Breach. 

Where according to a contract the deft, was 
bound on demand after 6 months to return similar 
tiles lent to him to be approved of by the plff. and 
the panchayatdars and if not approved deft, was 
to return the identical titles and the demand was 

af,er ,he fixed date - jt was held. 
that'Art. 115 and not Art. 49 was applicable to 
this case. ( Sadasiva Aiyar, J.) Surayya v. Bapi- 
RAZU - 18 M. L. T. 459 : 31 I. C. 335 : 

(1916) 1 M. W. N. 121. 


—Art. 49— Claim by consignor— Non-deli- 

°l 3* •/ 

The article applies to a claim by a consignor 
tfamst a carrier for compensation for non-dell- 
l" y . of . goo , d ?. consigned. The effect of amend- 

Swi 3 ? ‘ n the . old Acl is ,0 make « a P* 
£ hS ?„!• a da , l r a * a,n3t a carrier compen. 
thl o^ 1' o r . "“" delivery of goods irrespective of 

or toT 7w W if e ‘ h ^ r th , e SDit Was one iD “"‘ract 

Aivar JJ S'i"’ £ J " Ayttn * and Sadasiva 

tic Stra 7 ; n* Vhnkata Subba Raok Asia- 
tic Steam Navigation Co. 39 Mad l 

(1916) M. W. N. 644 : 2 L. W. 805 

18 M. L. T. 236 : 30 I. C. 840 

^ 2 0 M.LJ. 342 (F. B.) 

and of- Mundatum- 

depos^cd^itlfa moveable property 

c D— VOL. in 133 


LIMITATION ACT (IX OF 1908), Art. 62. 

for neglect of agent to do an act for his principal. 
[Sadasiva Aiyar , /.) Narayanswami Thevar v. 
Aiyasami Iyengar. 18 I. C. 921: 24 M. L J. 184. 

Art. 49 —Conversion — Moveable properly 

— By borrower— Suit for recovery . 

In the case of property loaned to be returned 
when asked for, no action would lie until a return 
has been demanded and refused. The mere fact, 
that the borrower has, unknown to the lender, 
wrongfully converted, (he subject of the loan 
would not affect limitation. Limitation would 
run from the date of demand and refusal and not 
from the date when property was converted 
wrongfully. (1871) 6 C. P. 206, Foil .[Ismay, Offg . 
J. C.) Bhao Singh v. Bihari Lall. 64 I. C. 169. 

Arts, 49 and 120 — Declaratory suit for 

moveable property is wtthin art. 49. 

If, in a declaratory suit in respect of a moveable 
property the main relief claimed is the same as 
consequential relief, i, c. % the possession of the 
property and not tbe declaration, whether declar- 
ation be necessary or merely ancillary the suit is 
governed by art. 49. and not 120. 15 l. C. 545 Foil. 
21. C. 157 Dist ( Pratl and Duckworth , 77.) 
PUN AUNG t>. BrijlaL. 1 Bur. L. J. 86: 

1923 Rang. 11. 

Art. 49 — Compensation for injury to 

moveable property . 

A suit instituted by a mortgagee for compen- 
sation from a third person for injury done to 
specific moveable property mortgaged to the for- 
mer is governed by Art, 49. ( Pox , C. J . ' and 
Hartnoll % 7.) Chidambaram Chetty v. U. Kha 
Cyi. 6 Bur. L. T. 168: 17 I. C. 906: 6 L.B.R. 76. 

“ Arts. 61 and 31 — When goods ought to be 

delivered . 

The expression ‘ when goods ought to be deli- 
vered” used in Art. 31 is identical with those in 
Art. 51, The time for delivery must be a reason- 
able time after the goods were made over to the 
carrier. ( Drake- Brockman , J . C.) Ali Moham- 
mad v. Great Indian Peninsula Ry. Co. 

31 I. C. 474: U N L, E. 174. 


7T A yf* , ^—Contribution, realisation— 
Award to that effect— Suit for . 

A was bound under an award to clear a certain 
canal and was entitled to recover a part of the 
expenditure from B at the beginning of the work. 
The suit by A to recover the amount from B is 
governed by Art 61 as the clearance expenses 
were money paid by A for B. ( Fawcett , 7. C, and 
Kennedy , A. 7. C.) Tulsi Das Dutomac v . Wade- 
RAO Allahbux. 60 I. C. 971 : 14 8. 1. B. 219. 

Art. 62— Suit to recover price of goods 

sold. 

A suit (o recover the price of goods sold is 
governed by Art. 52 of Scb. I to the Act, unless 
any time is agreed upon for credit and time 
begins to run from the date of delivery of each 
item sold. (Walsh and Ryves , 77.) Abdul Aziz t>. 
Munna Lal, 63 I. c. 435 : 19 A. L. J. 555. 

T"— Arl - 82— Suit for Price of goods sutUied 

from time to time— Limitation. • W 
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Where a tradesman has a bill against a party 
•or any amount in which the items are so con- 
nec ed together that it appears ihat the dealing is 
not intended to terminate with one contract, but 
to be continuous one, so that one item, il not 
paid, shall be united with another and lorm one 
continuous demand, the whole together iorms 
but one cause ot action and cannot be divided ll 
all the items form but one ca sc oi action, it can- 
not be contended that a part ot it can be barred 
by limit ition and that the rest may not be so bir- 
red i Mm. a. J .) Najxn Ahmed Haji ali v. Sal* 7 - 
MAHOMED PeeR-MaHomED. 24 Bom. L. R. 99«: 

1923 bom. 113. 

Ana. 52, 65, 115 and 120— Suit for rcco 

very of the i dine of g' <i//» advanced — Limitation. 

Ait. 52 of »he Limitation Act refers :o suds for 
the once >f goods s la and delivered, and when 
grain is advanced on a contract that it should be 
rep iid in kind, it is not a case of goods being sold 
for th- words "g >ods bong sold' reler to a case 
in which the contract is to pay for the p*icc of 
the goods in money and not to return them in 
kind 40 1. C. 231 Kef.; 2 Lah L. J. 191 foil. To 
such a case a^t. 1 15 ol the Limitation Act or a*t. 
65 would applv. (Chcvis a*d Broadway, J 7 .) 
Mahomed Din v. Sohan Singh. 

4 Lah. L J 268: 1922 Lah 271- 

Aria 52, 66, 115— Contracts to supply 

materials. 

Sud lor recovery of money due under a con- 
tract f »r supply o' materials and construction of 
floOimg without any specific reference to the 
double nature of the claim is governed by Limita- 
tion Act. Art. 115. [Slniailal, C.7., Cluvis ami 
Harrison, 77.) Mahomed Gh*sita v. Sirajuddin. 

2 Lah 376 : 1922 Lah. 193. 


Art. 56— Contract — Price of work done. 

A sud for the recovery of the price of work 
done and materials supplied on a contract to build 
a house comes under Art. 120 ; Ait. 56 does 
not apply to the ca^e. [Retd, C. 7. and 
Bcadon, J.) Radha Kishes v. BasxntLal. 

1o3 P. B. 19 1 3 : 5*2 1. C. 576 : 81 P. L. B. 1914. 

Art. 57 — Suit for — Money advanced as 

price — Questions for decision . 

Where no time is expressly axed for delivery 
of the goods in a suit for the money advanced the 
Court must find whether bv reason of trade, cus- 
ioir» or ott er usage, any particular period can be 
laid down as the date ol delivery failing which, 
some reasonable time should be fixed after the 
advance os his money for delivery, having regard 
to all circumstances. \ Piggolt. 7.1 Shankar Singh 
v . KEKIIa. 28 I. C. 969 : 13 A. L. J. 394. 

-Arts. 57. 69 and 80— Suit on hutidi— 

Hundi inadmissible — Suit of original considera- 
tion— Limitation, 

A suit upon two hundis payable in thirty days 
from the da'e of execution was brought more 
than three years from the date of the hrn dis, but 
within three years from the expiry of one month 
within which toe hundis were payable. The 
hundis not being propeily stamped were inadmis- 
sible in evidence and plff. claimed a decree on 
the oiigi al consideration. Held, that the suit 
not having been brought witbm three \ea r s from 
the date o f payment of the original transaction, 
was burred by limitation as the hundis Could not 
be used lor extending the time lor payment. 
7 Cal. 256 approved. ( Chatterjcc and Newbould , 
77.) Gobinda v . Kamchandra. 

61 1.C. 945 : 29 C. L. J 508. 


Ait. 52 —Goods' includes fruits on trees 

not gather* d 

A suit ior recovery of the price or fruits stand 
ing in a garden and sold to the deft, is governed 
by an 52 of Lim. Act the woid “goods” in th U 
article being w ide enough to include fruit even 
betore it has been gathcicd. [Chcvis, J.) Wasu 
Ram Rahim BakhsH. 66 1. C. 120. 

Ait. 52— Suit for puce of goods sold. 

Ar'. 52 applies to a suit for a sum of money as 
representing the price ot certain articles sold by 
him to the del*. [Rattigan, C. 7.) Ganga Ram v. 
Nanda. 2 Lah. L. J. 191. 

Art. 52 —Prioc of work done under con • 

tract. 

A suit for the recovery of the price of work 
done and materials supplied on a contract to 
build a house comes under Art. 12C ; A»ts. 62 and 
66 do nut anply to the case. [Retd, C. 7- and 
Bcad*n % 7 ) Radha Kishen v. Basant Lal. 

103 P R. 1913 : 22 I. C. 576 : 81 P. L. B. 1914. 

Arfa. 52 and 116 — Suit for recovery of 

price of ar'i. tes— Limitation 

Where the plaintiff is suing for a sum of 
money as represent g the price of certain articles 
sold by him to the defendant art. 52 and not art. 
J 15 of the Lim. Act applies to the case ( Rattigan , 
C. 7.i Ganga Ram v. Nanda. 2 L. L. J. 191: 
1 . 1922 Pat. 30. 


Arts. 57 and So— Punjab L*ans Limita- 
tion A*.t (19n4) - Mutual account— Test. 

The plamt ffs sue* the deiendants on accounts 
claiming R> 1 450. The su«t was instituted on 
the 30th ot Augu t. 1918. The accounts sho.ved 
a balance struck of Rs. 36 J -6-0 in lavour * f the 
pU'ntitfs on the 20th May. 1913. Thereafter the 
account contioucd tor another year and ended 
with a total h favour of the plaintiffs of K<. 832-9. 
No second balance was struck formally. 
Interest at 1 per cent. pc> mensem was claimed 
bringing he amount in suit up to Rs 1.450 Held, 
that the art-cle applicable was A t. 57 for which 
the period is six years under the Punjab Loans 
Limitati n Act of 1904. the balance being an 
acknow edgment starting fresh period of limita- 
tion under S 19 of Act IX of 1908. An account 
is mutual when there are transactions on each 
side creating independent obligations on the 
other, and, where th- transactions create obli- 
gations on one side only, those on the other 
being merely complete or partial discharges of 
such obligat ons, toe account is not mutual. 59 
I. C. 669 Appl. [Campbell and Mott sagar % JJa 
Thakur Das v. The Firm of Bishan Das 
Mewa Ram. 1923 Iah * 636# 


Arts 57, 64 and S5— Suit on balance 

truck — Subsequent advance — Limitation . 

A suit for the lecoverv of a lump sum due on 
book account consisting of a sum in respect ot 
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which a bilance had been struck and of a fur- 
ther advance in cas^ is governed by cither Art 
57 or 64 of the Limitation Act and not by the 
Art. 85 119 P. K 1908 ; 7 P. L. R. 1917 Rei. 
(Broadway and Moti Sag<jr, 77.) Namak Singh 
v . Mihan* Singh. 4 Lah. L. J 69 : 

1922 Lah. 204 (1). 

Art. 57 — Advance in kind and cash — 

Suit to recover — Applicability. 

A suit to recover money on account of advance 
made in grain andcishis not governed by 
Art. 57. (Chcvis % 7) Bunn Ram v. Kalli Ram. 

37 1. C 300 : 103 P. W. B. 1916. 

“ Arts. 57, 64 and 85 — Running accounts 
dosed— Money advanced subsequently— Suit to 
recover— L% m Hat ton. 

Where running and op^n accounts were closed 
and balance struck and an o\er-pa\ment was 
made t> the deit*, subse^uc .tly a suit «o recover 
the latter was heid to be one on a closed account 
a id was governed by At t. 57 or 64 and nut by Art. 
85, IH P. R. 1916, Dist [Shadt Lai and Lc 
RossignoL 77.) Iskak Das v Har Krishna Das. 
148 P. W. B. 1916 : 35 I. C 577 : 7 P. L. B. 1917. 


57 -Creditor having debtor's funds 

for payment . 

No question of limitation arise* where a credi- 
tor has tuods belonging to the debtor at his dis- 
posal to pav himselt out ot it. ( Kanhaiya Lai , 
A.J.C.) Abdul Hasan Khan v. Jagwanta. 

32 I. C. 729 : 2 0. I. J. 620. 


LIMITATION ACT (IX OF 1908). Art. 60. 

able on demand that distinguishes a deposit from 
a 1 jan. There must be something further proved, 
and ir is noi possible to define exactly what that 
must be. It has sometimes been sugge'ted that 
facts must be proved which create a sort of fidu- 
ciary relationship between the lender and the 
borrower, but it cam ot be said that it is always 
necessary. Ordinarily when A hands over money 
to R on the understanding that it is not a gilt, but 
lias to be repaid w hen demanded, that would ha 
considered in law a loan ; and when the plaintiff 
seeks to prove that the money so handed over 
was a deposit the onus would lie upon him to 
prove that there were additional circumstances 
which turned the loan into a deposit. 19 B. 775 
reterred to. I Maclcod, C. J. arui Crump, J.) 
Govind Chintaman v Kachuboai. 

25 Bom. L. B. 503: 1924 Bom. 28. 


Art*. 57 and 60 — Distinction — • On 
demand'— Meaning Tliavanai account— Money 
payable on demand-Limi ation. 

Art. 57 apolies to ordinary loans where no time 
‘S fixed for payment i.e , to suits for money pay 
able on demand’’ in he legal sense o< the term. 
Art. ou applies to cases ol money deposited under 
an agreement that v shall be repayable " on de- 
mand in the popular sense ol the terms, i.e., 
alter demand is made when after expiry of 
thavana, contract n . fresh contract is entered into, 
the money held is like a deposit in ihe banker's 

, 7l W , h ' ch ,s ord'narilv payable ‘«n demand 1 in 
the legal sense and ihereiore Art 60 appl es. 
\Jwomr.y, C. J and Robinson, J.) M, M. K. K 

Chbtty-w. Palaniappa Chktty. 

13 Bur. L. T. 21 : 67 I. 0. 908 : 10 L,B. R. 161. 

^^M' 67 ~ ThavaD3i accounl ~ Re,ation 

The relationship betweeu the parties to a 
Tlui’aiiai account is that ot lender and bjrrower 
The money IS U be paid at a fixed period alter 

he lo a ° nt -M Dd UnleaS ,he k,,der demands i i 
m i ? 'V a . k0 il tobe ^tended f ,r next two 

2 . ,n -8 '9 3 I 10 Bur. L. T. 63. 

for r e c ne ry JltJ-tot^-boaf'-DePosit-Suit 

b..Sr 0 "°c, d S"i"”d”i3 & VlmiUtio. „cl 
regard to the aVree me n» % de B? sitcd wS,h 


Arts. .‘•9 and 60 — Money in deposit for 
safe custody with liberty to depositee to lend the 
money to ol hers — Demand. 

Art. 60 is not limited to claims against bankers 
only. Plaintiff deposited money wiih defendant 
tor safe custody with liberty to the defendants to 
lend ihe same toothers, in which case they were 
to pay a certain rate of interest to the dep sitors, 
the money was pavable on demand : Held, that 
Art. 60 applied and that a demand was necessary 
belore time begins to run. ( Richardson and Huda 
JJ.) Joobndka V . DlNKAR. 66 |. (J. 752 : 

25 C W. N. 981* 


Arte. 59, 61 and 120 — Suit for reimburse- 
ment under S. 70 of the Contract Act— Limitation 
Act , Art . 120 applicable . 

Suit for reimbursement tinder S. 70 of the 
Contract Act i> governed bv Ait. 120 of Um. Act. 
.CMgers and Dcvadoss . JJ.) T M. St'N’DARA 
AIYAR V. T. M. .IN'ANTH APADMANABHA AlVAH. 

31 M. L. T. 164 : 16 L. W. 231 : 

(1922) M. W. N. 60S : 43 M. I. J. 271. 

— T Art - bO-Pauher— Fixed deposit— Due 
date- Demand and refusal— Limitation. 

Before the expiry ot the date shown m a fixed 
deposit receipt given by bank, the money does 
not remain in the bank •'under an agreement that 
it w,.utd be payable on demand.- Once the date 
is fixed as the due date expires, (he am. unt be- 
co .,es recoverable and the period of limitation is 3 
\ears from when a demand is made. |AVin/»<ii«a 
Lot and Sulaiman , JJ. \ Thb Oudh Commercial 
Bank. Ltd. v. Rai Bahadur B. Ganga Prasad. 

L. B. 3 A. 607. 

~ — -Arts. 60 and 145— Surf for delivery 0 f 

gold mohurs or value — Recovery of pictures 

The petitioner bailed some gold mohurs ' and 
deposited a few pictures witn one C. On demand 
bet .g made deliver, was relused. Held, that so 
tar as tue inohu.s were concerned the suit was 
one lor money deposited and Art. t>0 governed 
the suit. [IVatsh and Stuart. JJ.) Kalyan Mal 
v. Kischbn Chand. 41 All. 6«3 : 17 A I J 888 

66 I. C. 46 : 1 V. P. L. B. (A) 85.’ 


A !*?- M~ D ‘posit with banker— Suit for 
recovery— Limitation t n * or 

Where the deposit Is in the nature of a bank. 

mg deposit the depositee stands in a fiduciary 
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relation to the depositor, and a suit to recover it, 
comes under Art. 60. ( Rafique and Lindsay , 77.) 
LAK5HM1 Ram v. Haki Ram Dubf.. 52 I. C.25: 

1 U. P. L. R. (H. C.) 13. 

•Arts. 60 and 59 — Distinction between 


deposit— Money lent . 

Where money was deposited with a bank on 
condition that interest would be payable and the 
banker would pay the money on demand, Art. 60 
of the Lim. Act applied and not Art. 59. Art. 59 
deals with the case of money lent under an agree- 
ment that it shall be payable on demand. Art. 
60 refers to the case of money deposited under an 
agreement that it shall be payable on demand. 
(Tudball and Rafique , 77.) Jagi Lal V. Kishen 
Lal. 2d I. C. 949: 37 All. 292 : 13 A. L. J. 402. 


Arts. 60 and 145— Deposit— Returnable 

on demand. 

A suit to recover money left by plff. with deft, 
to be repaid on demand and to be kept in deposit 
till then, is governed by Art. 60. S- 10 or Art. 145 
of the Lim. Act. do not apply. Art. 145 cannot be 
applied to a deposit of money excepf in the case 
of coins which arc ear-marked and where it is 
the intention of the parties that the identical coins 
should be returned to the depositor. ( Raltigan . 
C. 7.) Dalipa v. Labhu Ram. 65 P. L. R 1918 : 

4 P. R. 1919 : 47 I. C. 592 : 166 P. W. R. 1918, 

Arts. 60, 89 and 106 — Money advanced 

for joint purchase— Suit to recover— Applicabi- 
lity. 

A suit to recover money paid to deft, to be used i 
in a joint purchase of property, is governed by 
Art. 89 and not 60 or 106, as the deft, was acting 
only as the agent of the plfl. (Shadi Lal and Le , 
Rossignoll, 77.) Jetha Ram v. Mehnga Ram. 

33 I. C. 438. | 

•Arts. 60 and 63 — Deposit with trustee— 


LIMITATION ACT (IX OF 1908), Art. 60. 

at the end of the thavanai period and was not a 
deposit payable on demand. (Abdur Rahim and 
Spencer , 77.) Annamalaiv. Annamalai. 

62 I. C. 456 : 10 L. W. 67. 

-Art. 60— Deposit repayable on demand— 


Money deposited on the understanding that it' 
was to be paid on demand after a certain time . 

Money deposited on the understanding that it 
was to be paid on demand after a certain period 
does not cease to be a deposit within Art. 60 of 
the Lim. Act. Where money is deposited with a 
firm in the name of a maral B, the maral man B; 
is neither the trustee in respect of the money nor 
has he anv right to operate on it. The firm re- 
mains and is liable to A. alone. [\Vallis t C, 7. and 
Seshagiri Aiyar % J.) Chellappa Chetty v. 
Subramanian Chetty. 24 M. L. T. 264 : 

8 L. W. 221 : 47 I. C. 948 : (1918) M. W. N. 564. 

•Arts- 60 and 115— Deposit— Thavanai— 

a %* i . I . 1 I . J rl. .11.'.. 


ai .o- ww 1 

Suit for recovery of money— Nattukottai Chetties. 

The article applicable to thavanai transac- 
tions, if they really mean that the deposit amount 
is to be repaid whenever demanded, is Article 60. 
But if the money is to he repaid at the end of the 
thavanai period which is current when the de- 
mand is made, they are governed by the residuary 
Art, 115. (Wallis, C.J. and Kumaraswamy Hasln. 
J.) MUTHIAH CHETTIAR v. RAMANATHAM 

Chettiar. 7 I. w. 330 : 43 I. C. 972 r 

(1918) M. W. H. 242 

-Arts. 60 and 115— Deposit — Thavanai 


Thavanai— Suit for recovery of principal and in- 
terest. ^ 

A suit to recover a deposit with a Nattukottai 
Chetty on Thavanai terms, is governed by Art. 
60. both as regards principal and interest. The 
next reversioner of a Hindu can successfully 
bring a suit against the trustee to recover a 
certain sum with interest deposited with him tor 
the deceased widow's maintenance, by the family 
members of the deceased ; even if the widow did 
not claim any more. Because the widow s silence 
amounts to acquiscence in the interest being 
treated as part of her husband's estate. This suit 
is governed by Art. 60 of Lim. Act. as the interest 
is an increment to the deposit according to the 
agreement of the parties. (Wallis. C. J. and 
Krishna,,. J.) Narayanan Chetty v. SVPiah 
Chetty. 43 Mad. 629 : 11 L. W. 418 . 

( 1920 ) M. W. N. 254 : 58 I. C. 639 : 

38 M. L. J. 437. 
—Art. 60 — Deposit — Thavanai — Limita- 


In the absence of ev'dence as to the terms o 
.e loan, deposits made with hallukotlat Ckethes 
ho are Indian Bankers on thavanai are deposits 
ayable on demand and suits for their rccovcy 
re governed by Art. 60 of the Lim. Act. On the 
lets of the case held that the money was payable 


A certain amount was deposited at two months 
thavanai interest. The terms of the deposit 
showed that interest was to be calculated at 
Thavanai interest at two months rest. It was 
repayable either on demand or after the current 
Thavanai year. In the former case Art 60, Lim. 
Act applied. In the latter Art. 115 applied. 
(Wallis. C. J. and Kumaraswami Sastn, J.) 
VELLA YAPPA CHETTIAR V. UNNAMALAI AcHI. 

6 L. W. 687 : 42 I.C. 573 : (1917) M W. N. 858. 

Art. 60 —Deposit— Third persons. 

Where money has been given to the defendant 
by a third person on behalf of the plaintiff, a suit 
to recover the money from the defendant is i gover- 
ned by Art 60 as it amounts to a deposit. 23 l. y. 
951 Dist • 19 B. 352 and 28 I. C. 688. Followed. 
(Abdur Rahim and Seshagiri Aiyar. JJ.) Nara- 

yanan' CHETTYAR <j C 3 H ,Tc 3« : 

(1916) 1 M. W. N. 206. 

-Arts. 60 and 59— Deposit, meaning of— 


-All B. UV f - 

Non-banker trader-mature of relationship 

Money in the hands of a trader who ts not a 
banker, will be a deposit within Art. 6° if he 
circumstances point to the conclusion. (Aylmg 
and Napier . JJ. I SUBRAMANIAN Jhett.ar 

Kadirbsan Chettiar. 39 *L ad - ' 

19 M. L T. 129 : (1916) 1 M. W. N. 186: 

3 L. W. 168 : 32 I. C. 965 : 30 M. L. J- 245. 

•Art. 60 —Deposit for investment— Limi- 


ts person entrusted his nephew who was carry 
ing a money lending business with some money 
for investment and the latter accordingly first 
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deposited the amount with the third party but 
subsequently withdrew it and invested it in his 
own firm. There was no evidence as to the 
exact terms on which the money was handed over. 
Held, the presumption in the circumstances was 
that the money was payable on demand and hence 
Art. 60 of the Lim. Act applies. ( Sankaran Nair 
and Old field, JJ.) Ramanatham Chetty z;. Subra- 
manyam Chetty. 17 M. L. T. 266 : 

28 I. C. 688 : 28 M. L. J. 372. 

Arts. 60, 66. 115 and 120 -Money de -. 

posited payable on happening of an event— Period 
of limitation for suit to recover— Applicability of 
Arts . 60, 66 and 115. 

A suit for the recovery of money deposited with 
another and repayable on the happening of a 
future event, and brought after the happening of 
the event, is a suit for ‘'compensation for the 
breach of any contract not in writing registered" 
within Art. 115 and is barred if not instituted 
within 3 years from the date on which the event 
happened. Neither article 60 , nor 66 nor 120 
governs such a suit (White, C. J. and Oldfield, J.) 
Balkrishnudu v. Narayanaswamy Chetty. 

221. C. 60 : (1914) M. W. N. 264. 


— Art,60 — Deposit— Meaning of — Demand . 

Deposit is not confined to dealings with 
bankers and has no technical meaning. Limi- 
tation for recovery of a deposit of money with a 
■private money lender runs from the date of de- 
mand. Absence of express words for payment 
on demand, is insufficient to take a case out of 
Art. 60. {Benson and Sundara Aiyar, JJ ,) 
Thangaswamy Thevan v. Rajakam Naidu. 

10 I. C. 3 : (1913) M. W. N. 218. 


LIMITATION ACT (IX OP 1908), Art. 61. 

Art. 61 — Suit by puisne mortgagee 

against mortgagor for reimbursement for having 
paid off prior mortgagee is within article. 

A suit by a puisne mortgagee against the 
mortgagor personally for reimbursement of 
money which be bad paid to discharge a prior 
mortgage decree, is governed by Art. 61 of the 
Act ( Banerji and Gokul Prasad, JJ,) Shib Lal 
v, MUNNI LAL. 3 U. P. L. R. (A) 193 : 

63 I. C. 604 : 19 A. L J. 840. 

Art. 61 — Part of consideration left with 

mortgagee to pay the creditors . 

Where the mortgagor leaves a sum with the 
mortgagee to make payments to some creditors 
and the latter fails to pay and the former has to 
make the payment himself to save his property, 
he can sue the mortgagee for damages. In 
absence of proof of special damage he can sue 
only for the amount paid by him, and the limita- 
tion runs from the date of payment and not the 
date of mortgage. (Banerji and Gokul Prasad, 
JJ.) Sarju Misra v, Ghulam Husain. 

63 I. C. 87. 

Art. 61 — Landlord and tenant — Suit by 

plff, for recovery of revenue paid by him in 
respect of property of which he has been dis - 
possessed. 

Art 61 governs a suit to recover revenue paid 
by plS. while he was in possession of immoveable 
property, but of which he later on relinquished 
possession. Starting point is the date on which the 
last payment was made. ( Banerjee and Wallace . 
JJ.) Alayar Khan v. Musammat Bibi Kunwar. 

48 All. 01 : 17 A. L, J 1035 : 
62 I. C. 632 : 1 U. P. L. B. (H. C.) 194. 


T ’Art*. 60. 115 and 57— Deposit— Thava- 

nai account— Meaning of— Limitation. 

The relationship between the parties to a 
Thavanai account is that of lender and borrower. 
The money is to be paid at a fixed period after 
two months and unless the lender demands it. the 
loan is taken to be extended for next two months 
It was held that Art. 57 and not Arts. 60 and 115 
applied to a suit brought on Thavanai account 
' r .. and Twom ‘yy J.) AnNAUALAT CHETTY 

V. Lutchuan Cmetty. 8 l. B. K 526 • 

361. C. 497 : 10 Bur. L.T. 63. 

-Sum tfhl\f!}r P . UrC 'l?? e r Part cons *deration 
^Sum to be paid to a third Person-Failure to 

of a^LlS* consider ati°n in a case of purchase 
-ditor for the dchMh ° n sued by the ere- 


Art. 61 — Husband and wife — Divorced - 

wife— Arrears. of maintenance, 

A claim by a divorced Mabomedan wife to 
recover arrears ol maintenance for the child is 
governed by Art 61. [Scott. C. J. and Hayward, 
JJ.) Ali Mahomed Eid r. Fatima Mahomed 
Ebrahim. 51 I. C. 968 : 21 Bom. L. R. 713. 


Arts. 61 and 115— Suit for contribution 
share of costs and money due in redemption — 
Commencement of time. 

In the absence of a finding of a contract to pay 
conclusion of a litigation, defendant’s 
liability to pay cannot be postponed till the con- 
clusion of the litigation. The suit for the re- 
covery of a share of costs and money due for the 
redemption is barred under Art. 61 or 115 i 
brought more than three years after payment- 
3 C.L.J. 93 distinguished. [Newbould and Pantom 
JJ.) Shaik Jamal v. Shahs Chand. 

1988 Cal. 79. 


Pandit Jamna 
1838 All. 409. 


Arls - ®1> 89 and 180— Contribution — 
Co sharer— Right to be reimbursed in respect of 
money realised by creditor by coercive process. 

The plaintiff and the defendants were owners 
of five different jotes. In execution of one of the 
decrees obtained by the landlord in respect of the 
jotes one of them was put up to sale and 
purchased by the plaintiff. The landlord took 

« » 5 e *r 0U , Dt ° h 3 d J Ms in aspect of that Me 
out of the sale proceeds and in respect of the 
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other jotes he attached the balance and ultimately 
withdrew it. The sale of the first jote was set 
aside, but the plaintiff failed to obtain restitution 
of the sale proceeds. The plaintiff thereupon 
sued the delendaots for contribution. Held , that 
the joint liability of the plaintiff and the defen- 
dants having been discharged by the money ol 
the former there was no doubt that the defendants 
obtained the benefit of the same. Though under 
S. 174 of the Bengal Tenancy Act, the plaintiff 
being one of the judgment-debtors could net 
purchase at the sale, the plaintiff and the defend- 
ant having bid for the jote and the plaintiff's 
bid having been accepted, the purchase by the 
plaintiff was valid butonlv voidable. In any case 
alter the sale was set aside the money deposited 
became the money of the plaintiff alone and 
should be treated as having been lawlully paid or 
appropriated in payment of the decree for rent. 
So la t as the right of contribution against co- 
sharers is concerned it does not matter whether 
the money is actully handed over by the party 
seeking contribution or is realised from him bv 
coercive process by the crediior. In either case 
the right to conti ibuticn arises trom ihe fact that 
one of the co-sharers has paid in excess of his 
share and the joint liability ol all the co-sharers 
has been discharged. The suit was not barred 
under Arts. 61 or 97 of Ihe Limitation Act, hav- 
ing been brought within three ve rs of the setting 
aside of the c ale or unde* Art 120, having been 
brought within six years of the date of pavment. 
[Chatter jee and Panton % J J I GopeNath 
MOONSHI V . CHANDRANATH MOONSHI. 

26 C. W. N. 340. 

Art. 61— Payment — Meaning— Payment 

into Court— Explained . 

Under Art. 61 payment means payment to the 
person to whom it is to he made or into Court on 
behalf of such a person and in such case limita- 
tion runs from the date when the amount is 
accepted by the Court and not on which it is 
deposited in Court. A suit by tenant depositing 
the amount of a rent decree against the co-tenants 
and preventing the sale of tenancy, against the 
co-tenants, for contribution joining the landlord 
as a deft, in the suit with a praver that a decree 
may be made against him lor the refund ol the 
amount which he might have received from the 
co tenants as rent payable by them is governed, 
in so far as the landlord is concerned, not by 
A r t. 61. but by Art. 120 (.V. R. Chatterjcc and 

Sheepshanks , JJ.) Annada Mohan Hoy ChoU- 
DHURY v. MAN1RUDD1N MAHOMED. 

36 I. C. 392. 


of bis properties 21 C. 157 (p. C.) Ref. ( Chat - 
lerjee and Walmsley , JJ.) JaNKI Koer v. Domi 
Lal. 20 I C. 24 : 18 C. W. N. 480. 

Art. Ql— Partnership — Debt paid by one 

partner — Contribution — Limitation. 

Art. 61 ol the Lim. Act applies to a suit for 
contribution bv a partner of a firm who has paid 
the whole or more than his share of the amount 
due from all the partners [Abdul R a oof and 
Abdul Qadtr % JJ ) Walaiti Ram v Ram Kishbn. 

5 lab. L. J. 310 : 1924 Lah. 112. 


Arts. 61 and 8 1— Suit by surety against 

principal debtor — Limitation , 

A suit by the sureties against the principal 
debtor for recovery cf the moneys paid by the 
former on behalf of the latter is governed by Art. 
81 and not by Art. 61 of the Lim. Act. [Le Rossig - 
nol and Campbell , JJ. I Kunj Lal v. Gulab Ram. 

67 I. C. 365 :56 P. L R 1922. 

Art. 61 —Guardian and ward— Suit for 

recovery of money spirit for wards marriage. 

For a suit by guardian for recovery of money 
from ward spent on his marriage, time runs from 
the date of marriage and not from termination of 
guardianship. ( Scotl-Smith . J.) Malak Unnissa 
v. PIARI. 60 I. C. 306. 

Arts. 81 and 120— Cause oj action— 

Taking over liability. 

Quaere —Where A takes over the liability of 
a debt due to C by B, does the period of limitation 
for a suit by A for the recovery of the mcney 
from B commence from the date of pavment of 
the debt by A to C or from the date of A's taking 
over the liability? [Chevis } J.) Jalu v. Samand. 

2u4 P. L. R. 1911 : 11 I. C. 60 : 

231 P W. R. 1911. 


Arts. 61 and 120 — Payment by landlord 

—Suit to recover from tenant— Madras Local 
Boards Act , S. 73. 


Under S. 73 of the Local Boards Act, the tenant 
is liable to the landlord only for the amount ot 
cess actually paid by the landlord to the Govern- 
ment. The tenant is not himself liable to the 
Government for the cess. Suit by landlord pay- 
ing the cess to Government against the tenant 
for recovery of the amount so paid is governed by 
Art 120 of the Lim. Act and not by Art. 61. 
midfield and Sadasiva Aiyar, JJ.) Moth u- 

RAM ALINGA SETHUPATH, V. „ . 

(1019) M. W. N. 385. 


Arts. 61. 99-Joint decree— Payment by 

third party against plff. deft. Suit for 
contribution. 

A payment, under Art. 61 must be made by the 
plff. and not by a third party. Where a third 
party pays off a joint decree against ‘he P‘ u - an ° 
the deft, and afterwards realises the whole 
amount from the plff. by sale of bis properties in 
execution ol the decree obtained against him, the 
limitation for a suit for contribution against the 

deft commences on the date of the realisation of 

tbe third party’s decree against the plff. by sale 


Art el— Principal and agent — Un- 
authorised borrowing by agent— Payment of prin- 
cipal's creditors-Suit to recover amount 

Where an agent borrows moneys without the 
principal's authority and pays the same to the 
principal's creditors the transaction falls within 
Art 61 and a suit for the recovery of the amount 
paid is barred, if brought more than three years 
alter the date of payment. (Ayhng and Krtsn- 
nan, JJ.) Kandana Venkata Varadaraia Soba- 
NADHRl V. ACHANTA VENKATA. 62 P C * 11 . 
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Art. 61 — Joint liability — Excess Payment 

by flff. — Suit for contribution. 

Where, of two persons under a joint liability 
to pay a sum of money to a third, one of them 
paid more than what was legally due for his 
share and brought a suit for contribution in res- 
pect of the excess pavment. the suit is governed 
by Art 61. Limitation began to run from the 
date of the last payment made bv the plff. a d 
anv later payment made bv the dett. towards the 
joint liability would not enure for the benefit of 
the plff. or save limitation. 26 NJ. 686, Rel. (S'sha- 
giri Aiyar, J ) MARUDAI Muthirian v. Chinni- 
KASKU MUTWRIAN. 25 M. L T 295 : 

9 L. W. 82 : 52 I. C 243 : (I9l9i M. W. N. 429. 


Arts 61 and 120 —Payment by third per- 
son— Suit for compensation under S. 70 of the 
Contract Ad— Article applicable 
Art. 61 may be applied to cases under S. 70 of 
the Contract Act where the pavments made bv 
tbc plff produced an immediate benefit to the 
deft as in cases of Govt, revenue or of decree 
amounts, bat the article will not apply when the 
benefit will only arise at a Subsequent stage and 
plff/s cause of action will not be complete till the 
subsequent stage is reached- To such cases 
Art. 120 applies. {Abdur Rahtm and Oldfield J J) 
ISWANDHA VlJIA KUMARA BANGAROo V. R G 
° RR - 45 I. C. 786. 


Art- 61 — Landlord and tenant—Suit to 
recover cess paid by landlord from tenant — Statu- 
lory liability. 

A suit by a landlord to recover from the tenant 
a moiety of the road cess paid by him under the 
Local Boards Act, is governed by Art. 61. The 
Lira, Act does not make anv difference between 
common law and statutory liability 3 M. 124 ; 16 
M. m ; 23 M. L. J. 487 Dist.; 20 C. 51. Rel. 
[beshagtn Atyar. J.) Rajbswara Muthurama- 
LlNGA SETHOPATH! V. MAHAUNGA RAJU. 

6 L W 227 : 23 M. L. T. 146 • 
42 I. C. 502 : (1917) M. W. N. 710 : 

33 X. L. J. 369 


TT" 61 — Decree-holder and judgment 

debtor —Suit to recover toss sustained by Judg 
ment debtor Dcorcc-hotder's failing to certify bay- 
went. r 7 

Whore a Decree bolder failed to certify tc 
Court the payment made towards the decree oul 
° Court and the Judgment-debtor was Compelled 
jo pay the amount to a third party, held that the 
jacigment-debtor has cause of action lor damages 
¥ l " m 3 years from the date of paymeoi. [White, 
and Munro.J.) Maruppa Chbtty v. Shun 
Wgappa Chetty. 10 I. C. 462 : 21 M. L. J 618. 

n- . . ^ Gl— Limitation — Surfing point— 

Deposit— Appropriation. 

Limitation under Art 61 for contribution 

cS S and°^i ° f a PP r °P riaiion b y « b e 

l * Xom lhe ^te of deposit of - costs 

eqQai,y betwccn th ° p m - and 

Art. 62. 

Co-tharera, . 


Damagaa. 

Declaration of UUt. 


LIMITATION ACT (IX OF 19081. Art. 62— Co- 
sharers. 

Monev had and received. 

Overpayment. 

Plaintiff a Die. 

Pnr-c pal aod agent. 

Befund. 

Specific performance. 

W one payment. 

Miscellaueon $. 


Co-sharers. 

Arts. 62 and 120 — Co-sharers — Debt re - 

j ceived by cne of the heirs— Suit by other heirs to 
recover share. 

A suit by an heir of a deceased person to re- 
cover his share or the debt due to the deceased 
which had b?en realised by another heir holding 
Succession Certificate is g verned by Art. 62 and 
not by Art. 110. {Ch»mier and Piggott , JJ.) 

; Abdul Gafpar p. Xcr Jinan Begam. 

37 All. 434 . 29 i- C 347 : 13 A. L. J. 686. 

| 

Art 62 — Co-sharers — Decree in favour of 

, some heirs— Properly purchased by them u<der 
the decree— Right of other heirs to realise their 
' snares. 

On the death of a certain Mahomedan leaving 
I his wife aod some ethers as his heirs, the heirs 
; excepting his widow sued on a raoitgage debt due 
to the deceased, miking his widow a deft, to the 
suit. They obtained a decree and in execution 
purchased ihe properties themselves, a >ubse- 
quent suit by the n idow against his other heirs 

to recover her share o' the d.bts was held to be 
governed bv Art. 62. ( Tudball and Rafique , JJ ) 

Amis* Bibi v Xajmcnxissa B'bi 

37 All. 233 : 27 I. C. 712 ; 13 A. L. J 255. 

Art. 62— Co-sharers— Profits. 

In a suit lor au account of the profits of 
joint property managed by one co-sharer where 
the sum due to the plffs. can only be asceitained 
3'ter taking account not only of the rent received 
but of the expenses incurred io the management, 
thefe is no oarticular sum ‘ had and received'' on 
plfl. s behalf by the manager within the mca ing 
ot Art 62. ( Beaman and Hayward, JJ. I Maho- 
med Bhai V. Ismailji Haji. 12 I. c. 586 : 

IS Bom. L. B. 1014. 

- Arts. 62. 120 and 123-Co-sharers — Reali- 
sation of assets by -ome — Suit against them by 
others — Limitation. 

Where one of the heirs has collected the debts 
due to the deceased on the strength of a succes- 
sion certificate taken out by him. a suit by the 
other heirs for their shares of the assets is gover- 
ned by Art. 62 and not by Art. 120 or 123 of the 
Limitation Act { Ghose and Panton, JJ.) Abb- 
DUNNISSA BlBK V. ISUF All KHAN. 

50 Cal. 610 : 27 C. W. N. 941 : 1924 Cal. 142. 

" “ Arts. 62 and 120 — Co-sharer a — Land 

Acquisition— Suit for recovery of compensation 

money. 

A suit for a share of a compensation money 
for the house acquired by the Government within 
3 years of the dale of final award is within limi- 
tation period. (Broadway, J.) Abdul Hamid v 
Mahomed Sharif. 3 Lah. L j ia ' 
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LIMITATION ACT (IX OF 1908), Art. 62-Co- 

aharers. 

Arts. 62 and 120 — Co-sharer — Suit by 
one co-sharer landlord against another for share 
of rent collected. 

Art. 120 and not Arts. 62 and 100, Sch. I of the 
Limitation Act is applicable to a suit by a co- 
sharer landlord against another for a share of the 
rent collected in the supposed right by the latter, 
the rent being due in respect of land held by the 
co-sharers not separately but jointly. ( Sanderson , 
C. /. and Richardson J.) BHUBANESWAR v. 
Dwarakeswar. 66 I. C. 876 : 34 C. L. J. 508. 

Art. 62— C^-sharers. 

Art 62 of the Lim. Act is notapplicable to a 
claim for a share of the cash forming part of the 
estate to be divided between co-heirs. 21 C. 157 
P. C. Fol. {Scott-Smith and Shadi Lal % JJ.) 
Muhammad Hamid Ullah Khan v. Muhammad 
Majid Ullah Khan. 40 I. C. 374 : 92 P.R. 1917. 

Art. 62, 89. 109, 120 and 127— Co.sharcrs 

— Joint family— -Partition— Collection of debts 
and profits of immoveable property by one mem- 
ber — Suit by another for account of the same and 
for his share— Limitation. 

Three brothers had been members of an un- 
divided Hindu joint family. In 1905 they sepua- 
ted and appointed arbitrators to divide the ances- 
tral properties. Before division was complete 
disputes arose and the properties remaining un- 
divided were left in the hands of different mem- 
bers of the family as tenants in common until in 
1917 the suit was brought for partition and for 
account moneys were received from debtors in 
respect of debts which were owned in common 
and rents and profits partly in money and partly 
in kind were received in respect of lands thus 
held in common. The defendants set up limitation 
in the suit for account and for payment of the 
shares of the plaintiff. Held by the Full Bench 
that Art. 62 of the Limitation Act does not apply 
to such a suit in respect of the moneys collected 
by the defendant. A suit for money bad and recei- 
ved does not lie by one tenant in common against 
another who has received more than his share. 
The only appropriate action would bo one for an 
account in which the tenant in common who col- 
lected the money would be entitled to all just ex- 
penses such as the expense incurred by him for 
the collection. If the tenant in common who col- 
lected did so under an express or implied agency 
for all tenants in common, the proper article ap- 
plicable would be article 89 of the Limitation Act. 
The cause of action does not come into being un- 
til there has been something done which shows 
that the person who got the money into bis pos- 
session is holding it adversely to the plaintiff. 
Art. 109 of the Limitation Act does not apply in 
respect of the profits of the immoveable proper- 
ties in the case because receipt of profits by one 
of several tenants in common is not wrongful, 
Art. 127 of the Limitation Act does not apply to 
the case as regards the money and the profits re- 
ceived. That article applies only to a suit for share 
of the property which is the property of a joint 
family at the date of suit and is in terms inappli- 
cable to property which by reason of a division 
prior to suit has ceased to be the property of a 
joint family and is held by the members of ,the 


LIMITATION ACT (IX OF 1908), Art 62-Co- 
sha rers. 

family as tenants in common. The case law on 
the point discussed. ( Schwabe. C.7. Ayling % Coutts 
Trotter , Kumaraswami Sastri and Devadoss , 77.) 
Yerukola v . Yerukola. 42 M. L. J. 507 : 

45 Mad. 648 : (1922) M. W. N. 215 : 
30 M. L.T. 279 : 15 L. W. 695 : 
1922 Mad. 150 (F. B.) 

Art. 62 and S.18 — Co-sharers— One mem- 
ber of divided Hindu family collecting debts 
due to family — Suit by another for his share. 

Where one member of divided Hindu family 
collects a debt due to the family, the cause of ac- 
tion for another member to sue for his share in 
such money accrues on the date on which the 
collection was made. S.18 does not apply to a case 
under Art. 62 where there was no fraud when 
the payment was made. (Spencer and Ramesam , 
JJ.) 'Kamalagu Servai v . Sol ai, 

(1921) M. W. N. 639 : 69 I. C. 274 : 

41 M. L. J. 274. 

Arts. 62 and 120— Co-sharcrs—Jagir in- 
come. 

Where a co-sharer in a jagir has been appointed 
by Govt, as manager thereof to collect reot, a 
suit by another co-sharer for accounts is governed 
bv Art. 120 and not by Art. 62. (Abdur Rahim and 
Snmvas Aiyangar , 77.) Subba Rao v. Ramarao. 

40 M. 291 : 19 M. L.T. 184 : 
(1916) 1 M. W. N. 188 : 3 L. W. 192 : 
32 I. C. 899 : 30 M. L. J. 341. 

— Art. 62— Co-sharers— Applicability to 

suit — Suit for money realised by co sharer . 

Art. 62 applies to all cases where the claim is 
made against the deft, for money received by him 
which cx aigno el boho he has to refund to plff. 
Where one of two brothers realised a joint debt 
without the knowledge of the other, Art. 62 ap- 
plies to a suit by the other for his share. (Sadd- 
siva Aiyar and Tyabji % JJ.) Avancha LaKsHMI- 
NARASAMMA V , AVANCHA LAKSHAMMA. 

14 M. L. T. 325 : (1913) M. W. N. 836 : 

21 I. C. 394 : 25 M. L. J. 531. 

Arts. 62, 49 and 120— Co -sharer s—Sui t 

by Karnavan against Junior member for money 
realised by latter. 

For a suit by a karnavan of a Malabar Tarwad 
against a junior member thereof for money due 
to the tarwad which had been received by the 
latter, Art. 62 will apply. Art, 49 will not apply, 
as money cannot be said to be specific moveable 
property and Art. 120 will apply only if no other 
article is applicable. 32 C. 527, : 26 C. 564. Ref. 
[Benson and Sadasiva Aiyar ,77.) SANKUNNI Men- 
on v. Govinda Meson. 3 " Mad. 381 : 

11 M. L. T. 325 : (1912) M. W, N. 516 : 

14 I. C. 254 : 2 M. L. J. 485. 

Art 62— Co-sharers— Debts realised by 

one member. , f 

If a member receives all debts of the family 
after partition, a suit by another member for his 
share in the debts is governed by Art. 62 (1877). 
[Abdur Rahim and Spencer , JJ.) Sb< >U CHJDAM- 
baramma V. Segu Ballaya. 12 1. c. : 

(1911) 2 M. W. N. 467. 
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-LIMITATION ACT (IX OF 1908). 
sharer*. 


Art. 


62 — Co- 


LIMITATION ACT (IX OF 1908), 
Money had and received. 


Art. 62 — 


-Art. 62— Co-sharers— Suit by lessor 

against co-lessor . 

Where one lease is executed in favour of two 
persons reserving separate rents for their separate 
fields and one of the lessors, recovers rent due, a 
suit by the other lessor for the recovery of his 
share against the co-lessor is governed by Art. 62 
as the rent received by the lessor was received to 
the use of the plff. (Hallifax, A J. C.) Gopai. 
Rao v. Ambabai. 591. C. 455 : 16 N. L. B 182. 

Art#. 62 and 127 — Co-sharers — Suits for 

recovery of a share of moneys — Realised of joint 
debtors after separation— Applicability of. 

A claim to recover the share of one member cf 
the family of a joint debt already realised by 
another member of the family is governed by 
Art. 62 and not Art. 127 when the family was not 
joint at the date of the realization of the joint 
debt. (Kanhaiya Lai, A. J . C .) Gajraj Singh v. 
Sadha Singh. 16 I. C. 882 : 15 0. C. 397. 


Damages. 

Arts. 62 and 97— Damages— Patni sale— 

'Sale set aside by suit— Affirmance on appeal — 
Suit for compensation by purchaser , 

A patni taluk was sold for arrears of rent due 
to the Zemindar and purchased by plff. who paid 
the purchase-money into Court for payment to 
the Zemindar and others entitled. In a suit by 
darpatnidars , the sale was set aside on 24-8-1905. 
and the decree was affirmed on appeal on 
3-8-1906. The plff, who bad been a party to the 
suit was not indemnified as provided by S. 14 of 
Beng. Regn. VIII of 1819, On 28-8- 1906 plff. sur- 
rendered possession to the darpatnidars. On 
14 9- 1908 plff. sued for recovery of so much of the 
purchase-money as had been paid to the Zemin- 
dar. Held , that the proper Article applicable to 
the suit was Art. 62 ; that even if Art. 97 applied 
as the Lower Courts thought, limitation began to 
run against plff. from 24-8-1905, the date of the 
decision in the First Court ; that the affirmance 
of the decree on appeal did not give a cause of 
action ; and that the suit was therefore barred by 
limitation. (Sir Jenkins, /J Hukum ChaNd Boid 
v. Pirthi Chand Lal Choudhury. 46 Cal. 670 : 

17 A. L. J. 514 : 23 C. W.N. 781: 

21 Bom. L. B 632 : (1919) M. W. N. 258 : 
80 C. L. J. 71 : 26 M. L. T. 131 : 10 L. W. 416 : 

60 1. C. 444 : 36 M. L. J. 557 (P. C.) 


Arts. 62, 97 # 116 — Damages — Covcnan 

aw* brcach °f— T * p • Act, S. 55 (2). 

A. breach of a covenant for title under S. 55 (2 
of the T. p. Act is a breach of 'a contiact in writ 
log registered* within Art. 116 of the Limitatior 
Act. A suit for compensation for such breach i« 

!?K by i S At u VVs 11 not by Arls - 62 or 97 

«. oi w 7 i,i 6 M - L - J ' 396 ; 11 I. c 337 ; 21 M 

c’l2aVr : . 2 ,V\F- 670 33 M.39; IS 

5L!?«.W f ,1; 11 ?* 475 : 1 L - w - no Dist 
v aHd , Na *‘ r , JJ .) Arunachalu 

W. M 9 : l8 K. L. T . 397 SS 

87 M. L. J. 617 

. . T^ T }*' ^ W& — Damages — Suit lor 

^gasnst representative of deceased agent™ L /Z 


C D — Vol. Ill 134 


Where a principal brings a spit against the 
representatives of a deceased agent for damages 
caused by reason of breach of duty on the part of 
the deceased agent the suit is governed by Art. 
115 of the Limitation Act and the starting point 
of Limitation is the date oi the alleged breach. 

( Miller , C. J. and Poster, J.) Rameshwar Singh 
v. Narendranath Das 1923 Pat. 259. 

Declaration of title. 

Arts. 62, 97 and 116 — Declaration ef 

title — Possession not obtained by vendee — Fat 
lure of consideration — Cause of action. 

Plffs., purchasers ol certain property from re- 
corded owners, had mutation of names effected 
in 1906. In 1907 certain persons in possession 
brought a suit for setting aside the sale-deed and 
a declaration ot their rights. The suit was decreed. 
Held , that the consideration failed either in the 
very beginning when the plffs. could not get the 
possession of the property or very soon after- 
wards. and a suit brought more than three years 
alter that date was barred either by Art. 62 or 97 
of the Lim. Act. Held also that Art. 116 of the 
Lim. Act did not apply, (Chamicr and Piggott, 
JJ.) Janak Singh v. Walidad Khan. 

30 I. C. 410 : 13 A. L. J. 669. 

Money had and received, 

Art. 62 — Money had and received — Suit 

for recovery of money collected by heir. 

Where a person was appointed to sell the stock- 
in-trade of a deceased, to realise debts due to him, 
and pay debts due to others by the deceased and 
he accordingly realized certain assets and paid 
certain debts, in a suit by the piff.. a sister of 
the deceased to recover her share of the inherit- 
ance. Held, that the plff. was only entitled to 
recover the money as money bad and received by 
the deft, for her use and as the suit was institut- 
ed more than three y$ars after the last item was 
received, it was barred by Art 62 of the Lim. Act. 
( Riohards , C. 7. and Bantrjcc, J.) Masih-ud-din 
v. Iutiazunnissa Bibi. 37 All. 40 : 

27 I. C. 533 : 12 A- L. J. 125ffi 

— -Art. 62 — Money had and received — 
Suit for, when lies— Evidence Act, S. 91. 

If money is paid for consideration which 
wholly fails, the person paying the amount can 
recover it as money had and received. If money 
is advanced under a document inadmissible in 
evidence a suit for money had and received may 
be maintained. In such a case, there is no dis- 
tinction between cases when the document is 
taken for an antecedent debt and when it is taken 
for money paid at the time. (Karamat Hussain 
and Tudball, JJ.) Baij Nath Das v. Saliq 
***• 16 I. C. 33. 

Art. 62 — Money had and received — 
Executor using legatees money 

Where an executor commits breach of trust 
in respect of the deposit of minor legatee's 
money in bank, liability of bank for money 
had and recrived will be determined by Arts. 48 
and 62 of the Limitation Act, ( Macleod , C. J. and 
Shah % j j bank of Bombay v. Fazulbhoy Ebra- 
HIU - *4 Bom. L. B. 618 : 1923 Bom. 115 
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LIMITATION ACT (IX OF 1908'. Art. 62- 
Money had and received. 

Art. 62— Money had ani received — 
Mortgage void. 

The mortgage of an unrecognised suh db is'OQ 
of a Bhagdari holding is void, the consideration 
fails ab tnilto and the money advanced bv the plff . 
was money received by the deft. ior plff.’s u«e 
under Arr. 62. The cause of action for t^e suit 
for recovery of the money arises on the d*tc of 
mortgage {Scott. C J. ani Batchelor. J.) Javer- 
BHAI JoRABHA! V. GORDH*N NMSI. 

39 Bom. 358 : 28 I. C. 442 : 17 Bom. L. R. 259 

Art. 62 — Money had and received — Suit 

for— Limitation. 

Art 62 of 'he Lim. Act is applicable where the 
de'endart has received monev which in justice 
and equity, belongs to the plaintiff unci' r such 
circumstances as in law render the receipt of it 
a receipt bv the defendant to the plff. s use. The 
article most nearly approaches the formula of 
money had and received, by the defendant for 
the plaintiff's use, if read as description and 
apart from the technical qualifications imported 
in English law and procedure. 52 C. 527; 2 C. 393; 
46 C 679 P, C Ref. {Mookerjee. Walmsley and 
Pearson, JJ ) Biman Chandra Dutta v. Pra- 
MATHA Nath Ghose. <*9 Cal 886 : 

36 C. L. J. 295 : 1922 Cal. 157 

Arts. 62 and 97 — Money had and received 

— Patn i sale set aside— ^utt for recovery of money 
— Limitation — Deduction of time spent in pro- 
ceedings for assessment of mesne profits. 

The plff. purchased a patni at a sale under the 
Patni Regulation on the 1 1 th May 1908. The 
patoidar instituted a suit for cancellation of the 
sale, which was decreed on the 28 h May 19M. 
The zemindar cleft, thereupon preferred an ap- 
peal which was ultimately dismissed on the 2nd 
May, 1912 In the interval, on the 1 4th October 
1910. the plff paid rent to the drft. to prevent 
further sale under the Regulation. Held , 
that a suit for recovery of monev paid by 
the plff to the deft brought on the 1 4th February 
1916* was barred bv limitation under artic e 62 
of the Limitation Act Even if article 97 be 
applicable, the sui* was barred Article (2 of the 
Limitation Act applies to cases which in English 
Law a*e described as “suits tor monev had and 
reccivod/'The fact that there was a failure of con- 
sideration at the time the payment was made on 
the 1 4th October 19 «0, attracted the operation of 
the bar imposed by article 62 Art-cle 97 was not 
applicable as there was a failure of consideration. 
(, Hooker jee , A C. J . and Fletcher J .) anaki 
Nath Sinha Roy v. BeJOY Chand Maiiatab 
Bahadur. 

64 I. C. 315 :3 3 C. L J. 366- 

Art. 62— Money had and received for 

plff.'s use. 

The article applies to a suit tor money payable 
by the deft, to plff. lor monev received bv deft, for 
plff.’s use though with no promise at the time to 
renay, as it is repayable to the latter in justice, 
equity and gaod conscieuce. ( Moakerjee and 
Bcachcroll . JJ.) Binode Lal v. Preo Nath. 

40 I. C 178. 


LIMITATION ACT (IX OF 1908), Art. 62-Over 

payment. 

- Art, 62 — Money had and received — 
Meaning of. 

Oldfield , J — The action for money had and 
received is still to be regarded, as it was origi- 
nal I \ ba*ed on an implied or fictional promiie. 
But 'Och promise could not be deduced from the 
acqum el honum. as it may appeal to the sym- 
pathy of the Court in the particular case, or from 
circumstances, in which the deft, having no 
prF’itv with 'he rlamtiff when the money was 
necived need not be supposed to have given and 
had no duty to gi\c any such promise. Per 
Sados’va Aiyar , J The scope of the action for 
nv nev had and received ought not to be extend- 
ed. While nrivitv of contract between the par- 
ties is not necessary to sustain such an action, 
there must be what m ght be called some privity 
of a legally recognizable nature such as some 
knowledge of particular fact* in one man who re- 
ceived the money and seme mistake of ig- orance 
of fact on the part of the man who paid the 
monev cr >ome relation, trust and confidence 
between t^e rer«on who received the m «rev and 
rerson claiming the monev or a portion thereof 
on \» hich the Court could fasten as creating the 
relation of princpal and agent though bv fiction 
between the plff and the deft. ( Oldfield and 
Sadasrva Aiyar , JJ.) Ramaswami Naidu v . 
Muthusamia Pillai. 41 Mad. 923 : 48 I. C. 756 : 

(19181 M. W N. 796 : 35 M L. J. 681. 

Art. 62— Money had and received— 

Meaning of. 

A sum due for rent by mortgagee to the mort- 
gagor is not monev had and received. (Wallis, 
C. J.. BakeweU and Kumaraswami Sastri , JJ.) 
Mannath Veetil Stti Panku Menon r, Daram 
Achan. 41 Mad 488 : *2 M. L. T. 643 . 

(1918, M W. N. 98 : 43 I. C. 625 : 

8 L. W. 118 : 34 M. L. J. 193. 

Art. 62 — Money had and received — 

Implied l ust. 

The article aorlies to cases where money is 
received or retained under circumstances which 
create ao implied trust in favour of another. 

( B'nson and Simdara Aiyar % JJ.) ThaNgaswaMY 
Thevan v. Rajaram Naidu. 

19 1. C. 3 : (1913) M. W. N. 218. 

Over p ayment. 

Art. 62 — Over payments — Suit for 

recovery of over payments to contractor — Nature. 

Under Article 62 a suit for the recovery of 
over payments, made to a building contractor is a 
sui» for moneys pavablc by the deft, to the plff. lor 
moneys received b' the deft, for plff.’s use. 
[Raltigan and Beodon , JJ.) Roman Catholic 
Mission, Rawalpindi v. Sundar Singh. 

88 P. L. B. 1914 : 22 I. C. 502 • 
67 P. W. B. 1914, 

Arts. 62 and 116— Over payment. 

Where mortgagee bound to pay prior incum- 
brance 'ails and the mortgagor being compelled 
Pavs it oft and *ues the mortgagee for reimburse- 
ment the suit is governed by Art. 62. Time 
begin to run from the date on which the plff. P aia 
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LIMITATION ACT (IX OF 1903), Art. 62 -Plain- 
tiff* me 

off the prior encumbrance. ( Stuart and Kanhaiya 
Lai. A. J. Cj.) Prag v. Mohan Lal. 

47 I. C. 161 : 5 0. L. J. 263. 

Plaintiff's use. 

Art 62 -Plff.'s use , money received fo * — 

R’ght to Sue —Quasi contract — Honey deposited 
in Court and withdi awn illegally. 

Mor ey deposited in Court in usum-jushaben • 
Its and withdrawn by a person having no right 
to it may properly be held to be received for the 
u<e of the plaintiff. [Stanley, C. J. and 
Griffin , J \ Mahdi Hussain v Sukh Chand. 

33 All. 450 : 10 I. C. 730 : 8 A. L. J. 230 

Art. 62 -Plff.'s use. 

Art 62 applies to every case where deft, at the 
time of receipt in fact or by presumpiioo or fiction 
of law, receives money to plff.’s u^e and is not 
confined to cases where deft, intended to receive 
the money for such use [Raltigan, C. J and 
Mariineau, J.) Musammat Durga Devi v 
Ramanath. 62 I C. 580 : 85 P. B 1919 

Art 82— Plff.'s use, money received for. 
Art. 62 applies whenever a person actually or 
constructively receives money tor another person 
[Reid,C.J. and Raltigan. J.) ChaND Mal v. 
Sankak Chand. 16 p l. B. 1913 : 

17 I. C. 311 : 36 P. B. 1913 

— — Arts. 63 and 120 -Plff.'s use-Appli . 
eabihly— Starting point. 

A-ticle 120, and not 62 or 59, applies to a suit 
lor cont-ibution for expenses incurred by plain- 

•k* t? r co pl a ' n Kff and limitation begins ftora 
the time when co plaintiff got his share <.f the 
decretal amount. 45 I. C. 786 ; 25 C. W. N. 813 ; 
"7 * C- 54 Poll. | Odgers and Dcvadoss, JJ.) 
r ' M SUNDARA AIYAR v.T. M. ANANTHaPADHA- 
NABHA - (19221 M W. N. 603 : 

16 L. W. 281 : 31M L. T. 164 : 
43 M. L. J. 371 : 1933 Mad. 64 


LIMITATION ACT (IX OF 1908), Art. 62— 
Ffiocipal and agent. 

Lira. Act applied to the case. ( Sankaran Nair 
and Oldfield, JJ ) NARAYANAN v Rt NGASWAMl 
CHETTI. 28 I. C. 495 : (1915) M W. N. 215. 

Ar t. 62— Plff/ s use — " Received for use 

of '—Explained. 

The test of what is "receiving for u c e of" is not 
the intention of the deft, to receive it as such or 
otherwise. If money to which another is entitled 
is received without any valuable consideration, 
that is receiving for the use of that other. A suit 
to recover money paid to a deit. under S. 73 of 
the C.P.C. is a suit for money paid to him for 
plff.’s use and must be brought within three years 
from the date of payment and not within six years 
under Art. 120 37 M. 381 Foil. Case-law discussed 
[Ayling and Hannay , JJ.) BAIZNATH Lala v. 
Ramadoss. 39 Mad 62 : 16 M. L, T. 609 : 

27 M. L. J. 640 : 26 I. C. 219 : 1 L W. 902. 

Art. 62— Plff* s use, money received for , 
Only when the money realised by the deft, has 
been actually or constructively received by them 
for plff.’s use the case comes under Ait. 62, Art. 
120 and not Art. 62 applies where plff. was legally 
barred from collecting the money due on a 
decree assigned to him, and the assignors 
decree-holders receivpd the amount and enter- 
ed satisfaction ; as the money received by 
them was not received for the plff.’s use (A iutiro- 
and Sankaran Nair, JJ,) Ramaswami ChettiaR 
v. Hari Krishna Chkttiar. 

(1911) 1 M. W N. 220 : 9 M L. T. 465 : 

10 l. C. 658 : 31 M. L. J. 705. 

—Art. 62 — Plff.'s u$c — Limitation for re- 
covery of money paid . 

A payment cf money made to a person with a 
view to its reaching the party entitled to it, is a 
payment for the use of the latter, and limitation 
for a suit to recover the money is three years 
from the date of payment. 17 1. C. 351 Foil. [Roe 
and Jwala Prasad . JJ.) Harihar NlissiR v. 
Sybd Mahomed. 


c ust ~ Railways Aot. 

S- 56— ^ale held under. 

A*t 62 go.erns a suit to recover the surplus 
proceeds of sale held by the Railway Company 
under S 56 of the Railways Act as the proceeds 
?^^M IVCd * or £ lainti *’s usc - 41 Mad 871 Dist. 

an i Rame * atn < JJ ) Tarachand v. 
madras AND Southern Mahratta »v. Co, Ltd. 

44 Mad. 823 : 13 L. W 693 : 62 I C 742 • 

(1991) M. W. N. 422 : 41 M. L. J. 205. 

M * nd 1 IS-PlfTs use, money got 

UmitaZT Smlfar m ° neys rea ‘““t h~ 

benimnl, 6 ?!? d ‘ hat 3 f mor, K a e c was executed 
Denami in th e name of ihe deft, on the under- 

wUh Iff r!SVh U ? C h 3,tC , r ( x Shuu,d have no,hin g do 

3hould COn duct all „c- 
that ahe P r tte »m ngS »“ lhe , namo of ‘he deft, and 
hand, of , 1 ,^ ? c( ? 1 !« c,ed and got into the 

disposal \ hould h ol d it at the plff ’ s 

not apply tfa^u,! forlh ' * 15 ° f lhe Lim Act did 

not entrusted wiih , he ThC deft> was 

purpose and that there wae an J° r any Specific 


20 C. W. N. 983 : 1 P. L. J. 374 : 

37 I. C. 30 : 2 P. L. W. 401. 

Principal and agent. 

~ Arts. 62 and 90— Principal and agent — 

Agent carrying on business as principal . 

Account of profits when an agent started a simi- 
lar business in consequence of which his servi- 
ces were dispensed with and a suit was brought 
for the profils received by the agent, held, that the 
deft, having carried on the same business as that 
of his principal was bound to account for all the 
profits to the principals but the suit having been 
brought more than three years after the transac- 
hoo was barred by limitation ( Walsh and Stuart , 
JJ.) Puran Mal V . Ford and Macdonald & Co.. 
ltd. 41 All. 636 : 52 I. C. 373 : 17 A. L, J. 805. 


-Art. 62 Principal and agent— Termin- 
ation of agency— Suit to recover money fiom agent 
collected by him subsequently. 

A suit to recover money received by an agent 
alter the termination of his agency must be 
brought within three years from the time of the 
receipt as money had and received under Art 62. 
(Richards, C. J. and Bancrjee . J.) Ha sraj 
R atni * 29 1. C. 986 : 18 A. I. J. 494 
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LIMITATION ACT (IX OF 1908), Art 62— 

Principal and agent. 

Art. 62 — Principal and agent — Suit for 

money drawn by pleader. 

A suit for money received by the pleader of the 
plaintiffs for their use is governed by Art, 62 of 
the Lim. Act. i Greaves , J.) Ramhari Kapali v. 
Rohini Kanta Chakravarty. 

35 C. L. J. 330 : 1922 Cal. 499. 

— — Arts. 62, 89 and 120 — Principal and 
agent — Misappropriation by agent — Suit by prin- 
cipal— Cause of action against the agent and his 
legal representatives , if same. 

A suit to recover money alleged to have been 
misappropriated by deft. *s father while acting as 
plff.'s agent is barred if brought more than three 
years after the termination of the agency. The 
cause of action against the legal representative is 
the same as against the deceased agent, if the suit 
would be barred against the agent, it is also bar- 
red against the representatives. Art. 120 is not ap- 
plicable to a suit brought against the representa- 
tives of a deceased agent. Art. 89 applies to a suit 
against an agent for acts committed during the 
continuance of his agency. The article applica- 
ble in respect of money payable by an agent after 
the termination of his agency would be Art. 62. 
{Sankaran Nair and Spencer . 7/.)Arunachellam 
Chetty v. Raman Chetty. 16 M. L. T. 614 : 

27 I. C. 807 : (1915 M. W. N. 23. 

Refund. 

Art. 62 — Refund— Consideration — Void 

mortgage. 

Where a mortgage is ab initio void as affecting 
the unrecognised sub-division of a bhag, a claim 
for the refund of the money arises on the date of 
the mortgage and must be brought within 3 years 
of the mortgage as money had and recei ved.(Scof f, 
C. J. and Heaton , J.) Bai Diwali v. Umedbhai. 

40 Bom. 614 : 36 I. C. 564 : 

18 Boa. L. R 773. 

Arts. 62 and 97 — Ref und— Purchase- 

money— Purchaser deprived of possession by 
paramount title — Suit for. 

Where a purchaser, who was put in possession 
of the property purchased, is subsequently dis- 
possessed by a person with paramount title, a 
suit by the former for refund of the purchase- 
money is governed by Art. 97 and not Art. 62 of 
the Act. 19 C. 123, P. C., Dist. (Beaman and Roe, 
JJ.) Narsing Shivbakas v. Pachu Rambakas. 

37 Bom. 538 : 20 I. C. 254 : 

15 Bom. L. R. 559. 

Arte. 62 and 97 —Refund— Rent. 

A suit instituted by a purchaser to recover the 
rent paid to the landlord after the sale is set 
aside, after 3 years from the day of last payment 
of rent is barred by limitation under Art. 62 or 
97. The suit in the case to recover rent paid or 
purchase-money, did not lie against the landlord. 
( Richardson and Huda , JJ.) BEJOY ChaND Ma- 
hatab V. Tinkari Banerji. 58 I. C. 741 : 

24 C. W. N. 617- 

Aria. 62 and 97— Refund— Premium- 

Suit for recovery of premium — Lessee not putin 
p ossession of portion of the premises by lessor . 

A suit by a lessee for a refund of a part of the 
premium paid for a lease, proportionate to the 


LIMITATION ACT (IX OF 1908), Art. 62-Refund 

portion of the land of which possession could 
not be obtained by him, is governed by Art. 62. 25 
Bom. 593 and 19 C. 123 (P. C ) Rel. ( Newbould 
and Panton, JJ.) Mahamed Avub Chowdhuri v. 
Elahi Baksh Mandal. 49 I. C. 258. 

Arts. 62 and 97 — Refund — Purchase- 

money — Vendor and purchaser— Deprivation of 
Possession — Suit by vendee— Limitation. 

Where a vendee sues to recover the purchase- 
money paid by him on being deprived of the pos- 
session of the land sold to him by the vendor, 
limitation begins to run from the date on which 
the vendee is dispossessed from the land and the 
suit is governed by Art. 97 and not by Art. 62. 
( Greaves and Huda % JJ.) Parsuram Mahajan v % 
Bhalchandra Shah. 44 I. C. 719. 

Arte. 62,97 and 120 —Refund of purchase- 

money — Execution sale — Deposit by auction- 
purchaser — Application by judgment-debtor to 
set aside surplus sale — Proceeds taken away by 
another deer ee-holder— Subsequent reversal of 
sale. 

A suit brought by an auction-purchaser to re- 
cover money from deft, who bad after the sale 
and the deposit of the money in Court and before 
tbe sale was set aside on appeal, attached tbat 
sum in execution of his decree against the judg- 
ment-debtor as representing the surplus sale pro- 
ceeds belonging to the original judgment-debtor 
after satisfaction of the decree obtained against 
the debtor by the decree-holder, is governed by 
Art. 120 (i.e.) six years from the date when the 
sale was set aside by the Appellate Court. Arts. 
62 and 97 contemplate a suit brought by one of 
the contracting parties against the other to re- 
cover the money which has been paid at the sale 
which owing to default on part of the vendor has 
become infructuous. 19 C. 123 ; 37 C. 61 Dist. 
16 M. 361, Foil. (Brett and Chapman , JJ.) 
AURITA LAL V. JOGENDRA LAL CHOWDHURY. 

15 I. C. 707 : 40 Cal. 187. 

Arts. 62 and 97— Refund — Purchase 

money where sale void ab initio. 

If a contract of sale between two parties is void 
ab iniho and is not merely voidable, then a suit 
brought by the vendee against the vendor for re- 
fund of the purchase-money is governed by Art. 
62 and not Art. 97. (Shah Din , C. J.) BUTA Ram 
v. GURDAS. 44 P. R 1918 : 46 I. C. 26 : 

126 P. L. R. 1918. 

Arts. 62 and 97 —Refund— Earnest mency 

— Sale of land. 

Where I he plff. failed to enforce specific per- 
formance of a contract to sell land, a suit for the 
recovery of advance paid by him is governed by 
Art. 97 and not by Art. 62. I Ayling and Napier, 
JJ.) Bommanaboyina Kottinagolu v. Rama- 
rajU Ankayya. 6 L. W. 44 : 40 I. C. 893 : 

(1917) M. W. N. 447. 

Arts. 62 andl 97 — Refund-Purchase > 

money — Sale voidable at the instance of third 
parties— Suit to recover consideration moneys— 
Cause of action , when arises. 

Where under a sale, voidable only at tbe in- 
stance of third parties, possession is taken, the 
cause of action for a suit to recover consideration 
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LIMITATION ACT (IX OF 1908), Art. €2— LIMITATION ACT (IX OF 1908), Art 62— 
Befund. Wrong payment. 


money, arises only when the possession is dis- 
turbed. 25 Bom. 593 ; 26 Bom. 519 ; 40 Cal. 187, 
Dist. (Scshagiri Aiyar , /.) Subbaraya Reddiar 
v , Rajagopala Reddiar. 38 Mad. 887 : 

15 M. L. T. 240 : 23 I. C. 570 : 

(1914) M. W. N. 376. 

— — — Arta. 62 and 120— Refund — Prohibitory 
order — Damages . 

Neither attachment of a debt nor voluntary 
payment of it into Court constitutes seizure of 
moveable property under legal process. A prohi- 
bitory order under O. 21, R. 46 does not amount to 
seizure within Art. 29 of the Lim. Act. ( White, 
C. J. t Sankaran Nair and Oldfield , JJ.) Yellam- 
mal v. Aiyappa Naick. 38 Mad. 972 : 

26 M. L. J. 166 : 1 L. W. 162 : 

22 I. C. 870 : (1914) M. W. N. 348 (F. B.). 

Arta. 62 and 97 — Refund — Purchase 

money — Suit by dispossessed vendee . 

A suit by a dispossessed vendee for return of 
the purchase money is governed by Art. 97 and 
not by Art. 62. When the money received by 
tbe deft, is not in fact or law received for the 
ptff.'s use. Art. 62 would not apply nor would 
the fact that subsequent events had tbe effect of 
making the money received for plff.’s use, render 
that article applicable. ( Prideaux , A. J. C.) Prem- 
sukhdas v . Namdeo. 55 I. C. 93. 


Either Art. 62 or Art. 97 governs a suit for re- 
covery of tbe price paid at an execution sale 
forjproperty to* which the Judgment, debtor has 
no title. ( Chamier , J.) Jot Singh v. Asmat ali 
Khan. 10 I. C. 716 : 14 0. C. 74. 

Specific performance. 

Arts. 62 and 97 — Specific performance — 

Contract to sell — Smi7 for specific performance of 
contract. 

A contract to sell a village was made on the 
27th of April, 1908, and part of the consideration 
was paid as earnest money at once and the 
balance was paid oif the 18th of June 1908. The 
sale was not completed. The plff. sued for 
specific performance and in the alternative for 
the return of the purchase-money in April, 1913, 
Held, that tbe suit was time-barred. ( Richards , 
C. J and Rafique, /.) Fatmatus SUGHRA Begam 
p. Mariamunnissa. 32 I. C. 49. 

Wrong payment. 

Art. 62 — Wrong payment— Mortgage — 

Suit to recover rents due to the mortgagee but 
collected and wrongly appropriated by mortgagor . 

A suit to recover rents due to the mortgagee, 
but collected and appropriated by the mortgagor 
is governed by Art 62 and is not barred, though, 
rents for more than six years bad accrued. (IFaJsA, 
/.) Harpal v . Ram Sarup. 84 I. c. 178* 


Arta. 62, 07 and 116 — Refund — Sale void 

ab initio— S mi7 for refund. 

Where vendee has actoally obtained and held 
possession of the property, Art. 97 may 
be applied even if the sale turns out 
to be void ab initio, for otherwise, the claim for 
refund might be barred although the vendee had 
been given no occasion to sue. The same article 
ia applicable where there is a subsequent failure 
of consideration. Where the vendor has no title to 
convey, the article applicable to a suit for refund 
of the purchase-money is Art. 116, and time 
begins to run from the date of the execution of 
fraud. ( Drahe-BrocUman , J. C.) Dharamchand 
v. Gorklal. 47 I. C. 866. 


’ -Arts. 62 and 120 — Refund — Mortgage 
money-— Land acquisition— Substitution of pro - 
ceeds—Suit for by mortgagee . 

Where mortgaged property is acquired com- 
pulsorily and the mortgagee sues to recover the 
compensation allowed for the mortgagor the suit 
is governed by Art. 120 and not by Art. 62. 
(Sfwarf, J % C.) Ladli Prasad v % Nizam-ud-din 

KHAN% . . „ 22 0. C. 842 : 

64 I. 0. 63S : 2 U. P. I. B. (J. 0.) 25. 


•j ~ Art - 63— Refund— Money paid under 
void agreemtnt—Suit for, recovery of. 

A 3 “ it „ for recovery of money advanced under a 

Urn Ar7t m ^ at i ?fi°Y erncd by Art. 62 of the 

from therf a n £ “/ ,9 .l b8 ,nstituted w»hin two years 
trom the date of the execution of the agreement 

[Lindsay, J. C. and Stuart, A. J. C.) Har a Nath 

KOAR P. IHDRA BAHADOR SlNOH. " ARA NAT H 

47 I. 0. 814 : ft 0. L J . 877. 


money, 


■Art.. 62 and ^-Refund - Purchase 


" ' Art - 82 —Wrong payment— Right under 
an tnvahd mortgage— Suit for money had and. 
received . 

A suit for money had and received under z 
supposed right of mortgage, ultimately found to be 
invalid, is governed by Art. 62 and should be 
brought within three years from the date of the 
mortgage deed. ( Scott and Heaton % JJ.) Bai 
Diwali v , Umedbhai Bala Bhai, 40 B. 614 : 

36 I. C, 664 : 18 Bom. L. R. 773. 


" 62 “ Wrong payment— Payment with • 

out consideration . 

Art. 62 applies to a suit to recover money paic 
as ^a/n, rent at the time when there was no con- 
stderahon for. the payment. [Maker f i, A. C. J 

IjANKINATH SlNGHA ROY V 
Bbjoy Chand Mahatap. 

60 I. C. 698 : 33 C. t. J. 366. 


. Art J Wrong Payment— Money had 
and received for ptff.'s use. 

Where the mortgagee in execution of a mort- 
gage decree bad purchased a portion of an entire 
estate and subsequently the entire estate is sold 
tor arrears of Govt, revenue, a suit by him to 
recover -the money representing the portion 
purchased by h im from the mortgagor to whom 

A9 ,r ?r> S t Ur , P . US has been paid is governed by 
Art. 62. ( Chalterjee and Richardson . JJ.) Lachmi 
Narain v. Dhanurdhari Prasad Singh. 

17 I. C. 851. 


62 — Wrong Payment — Arrears oi 
Jagir income— Suit to recover— Wrongfully re- 
covered by defts.— Limitation. * 

A suit to recover from the defts. six years 1 ar- 
rears of Jagir income. Iwrongfully received and 
appropriated by them, is governed by Art 62 
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LIMITATION ACT (IX OF 1908). Art. 62— 
W rong payment. 

so t oat only the income for the 3 years immediately 
preceding could be recovered. (Johnstone and 
Shah l)tn, JJ.) Kkipa Ram v. [ai Chand. 

46 P W. R. 1914 : 23 I. C. 443 : 

140 P. L. R. 1914. 

Art. 62 — Wrong payment. 

Where, aiier assignment of certain G. P. notes, 
the creditors of the assignor attached those G. P. 
notes and in consequence the assignee instituted 
a suit to establish his rights, and obtained a de- 
cree in his lavo ir in 1904 which was confirmed 
on apt eal and which he hid executed and where 
he obtained possession of IhcTG. P. notes in 1905 
and where the notes contained endorsement of 
payment of interest up to 1905 to the person in 
whose name the notes stood to C ; a suit to re- 
cover the interest from C. is governed bv Art 62 
and lime is not extended bv the fact of the pend- 
ency of appeal since the litigation was not 
really between the assignee and C. though C might 
have been a party thereto. (Reid, C. J and Rat- 
tigan , J.) Chand Mal v. Sankar Chand. 

16 P. L. R. 1913 : 17 I. C. 311 : 36 P. R. 1913. 

Art 62 — Wrong payment— Money in the 

hands of judgment-debtor alia* hed— Insolvency 
of )udgmcnt-dc l tor—M'ney paid over to judg 
mem creditor— Right of Official Receiver. 

Where after the attachment t f the money of a 
judgment-debtor the latter was adjudicated as an 
insolvent, and subsequent thereto the money was 
paid over to the decree-holder, the O^cial Re 
deiverc an recover the same bv suit from the cre- 
ator within 3 years from the date of pavment. 
(Srt/ftfsii'rt A:\ar and spencer, JJ.) Balakrshna 
Menon v. Rangas Pattkr 14 L W. 334 : 

41 M. L. J. 334: ( 1921) M W. N. 775 : 

30 M 1. T 77.: 45 Mad. 70 : 1922 Mad. i89. 

Art. 62— W r ong payment. 

Where a suu is brought for recovery of pur- 
chase money by an auction-purchaser owing to 
the non existence of the property, the suit is 
governed bv Art. 62. ( Chinnier , J.) Jot Singh 
v. Asmath Ali Khan. 

10 1. C. 716 : 14 0. C. 74, 
Miscellaneous. 

Arts. 62 and S 18 — Fraud— Effect of. 

Art. 62 applies to a su t lor the recovery of 
money pay able bv the delt. to the pi ft. for money 
received for his use. When knowledge ot the 
plff 's right to sue has been kept f«om him bv the 
fraud of the delt. limitation will, under S. 18 , run 
only Irom the date when the plff. first became 
aware ot the fraud. (Richards % C. J . and Piggott, 
J.) Lakhapat Pandby v. Jang Bahadur pan- 
DEY. 40 I. C. 37. 

Arts. 62 and 97— Sale set aside— Monty 

paid for discharging incumbrance — Suit for — 
Limit ‘lion. 

A suit for possession of properties under a 
sale deed was decreed by the first Court, bat dis- 
missed m appeal. Certain s ims of in »nev had 
been paid by the purchaser to discharge incum- 
brances on the property and in a suit brought to 
recover these sums from the vendors more than 3 
years alter the paying and the decree dismissing 


LIMITATION ACT (IX OF 1908), Art. 94 

the prior suit for possession. Held, whether 
Art. 97 or 62 applied the suit was bar ed (Spen- 
cer and DiVadoss , JJ.) Gopala Aiyangar v 
Mummachi Reddiar. 

17 L. W. 254 : 1923 Mad. 392. 

Arts. 62 48 and 49— Suit for value of 
goods delnertd— Limitation. 

An action tor the value of goods delivered is one 
in detinue or conversion and is governed bv Art. 
48 or 49 and not bv Art. 62. (Coutt s i rotter and 
Seshagni Aiyar % JJ ) CHAMI v Ana Pattar. 

33 I. C. 661. 

Arts. 63 and 60— Thavanai deposit— Suit 

for recovery ot— Limitation. 

Art. 63 of the Lim. Act is applicable only 
when interest is payable in cash and the start- 
ing point under that a* tide is when the interest 
becomes due and payable. In cases of deposits 
on thavanai where the agreement is that the in- 
terest is rot to be paid unul demanded but should 
be added to the principal as an increment, the 
whole amount being treated as a fresh d- posit at 
the end of each Thavanai the proper ai tide ap- 
plicable to a suit for the recovery of the same is 
Art, 60 and not Art. 63 ( Wallis, C. J. and Krislt- 
nan. J.) Narayan Chetti v. SUBbiah Chftty. 

43 Mad, 629: (1920/ M W N. 248: 
11 L.W. 418 : 58 I. C. 639 : 38 M. L. J 437. 

Art 63 — Limitation — Interest — Suit for 

Where ihe agreement was to pay interest yearly 
a suit for interest beyond 3 years is barred 
( Lindsay , 7. C.) A.MlR HaIDAR Khan v. RaM 
Dat 40 I. C. 2 29 : 20 0. C. lo2. 

Art. 64 — Statement of account— Mere 

acknowl • dgment. 

A mere acknowledgment is not a statement of 
account. An endorsement expressed as tollows: 
— •* Will pay early next August ” is not an agree- 
ment in writing as contemplated by A t. 64. It is 
nothing more then ia proposal, ( Stuart , J. C.) 
Vakil Khan v Anand Bbhari Lal. 

52 I. C. 262 : 1 U. P. L B. (J. C.) 13. 

Art, 64 — Suit on several khalas. 

Where there are several khata » betyvecn 
parties they should be treated as one transaction 
and the pcii »d of limitation would run only from 
the date of ihe last •»( such khalas. ( Maclcoa , C.7. 
and Shah, J.) Narayan v. Chapsi. 

23 Bom. L. B. 1186 : 1922 Bom. 168. 

-Art. 64 —Money paid by cheque— Limi- 
tation— When time begins to run. 

Limitation to recover money paid by cheque 
runs from the date of the receipt oi the money by 
the payee and not from the date ol delivery of 
the cheque. (Scott, C.J. and Batohctor , 7.) Secre- 
tary of State v . Major J F. Hughes. 

38 Bom. 293 : 23 I. C. 779 : 16 Bom. L. B 121. 

Art, 64— Reciprocity of demands— How 

far neocssary 

In every case to which Art. 64 applies, it is not 
necessary that there must always be a recipro- 
city of demands. (Ghose and Panton , 77.) Sari- 

pUn Mandalin v. Feradoul Khatun. 

1923 Cal. 678. 
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LIMITATION ACT (IX OF 1908). Art. 64. 


LIMITATION ACT (IX OF 1908). Art. 65. 


Art. 64 — Entry of balance— Contract Act. 

S. 25 — Promise to pay. 

An entry ot balance not containing a promi-e 
to pay within S. 25 ot the Contract Act cannot be 
relied upon to recover a time-ban ed debt enter- 
ed therein. [Coxe amt C'uitterjer , JJ ) Debi Pra 
sad v. Ram Ghulam Sahu. 

25 I.C. 89 : 9 C. L. J. 263. 


■ ’Art. 64 — Account in terms of grain — 

Applicability. 

Even it it were conceded that in order to brin*- 
a suit within tho purview 0 I Art. 64, it is not 
necessary to show that there have been cross or 
reciprocal demands be ween the parties, the arti- 
cle can only apply where the money lound to be 
due is a definite sum entered in the account 
books. ( Harrison and Zaf.ir Ah, JJ.i Ram v 
Gaman Ram. 1993 lah. 645. 

Arts. 64, 106 and 115 — Suit on a balance 
of account— Account stated— Limitation Piova- 
ti n. 

Having regard to the tact that the parlies were 
partners and there must have been debii and cre- 
dit entries between them and the transaction 
sued on represented a balance struck between 
them in supersession ot the detailed debit and 
credit entries in the earlier account, the emt\ in 
question in the case was treated as an account 
stated and the suit thereon was held to be govern- 
ed by Art. 64 and not by Art. 106 of the Lim. Act. 
{Le Rossignol and Martmrau, JJ.) Nand Lal v 
Partab Singh. 3 Lah 326 : 1922 Lah. 425. 


Arts 64 and 85— Settled account — Obe 
and current account. 

Where there was a current account and 
mutual one, and the plaintiffs had claims again: 
the detendants for money advanced plus intcre; 
and the detendants could set against those claim 
their share ot any profits made in the transacts, 
in which the parties had a common interest, bu 
Hie account was not open and current at the tim 
ol the suit and the account had bee., closed an. 

SBtUed by ,he slr,ki °g of » balance 
oVT r !i h ! ar,iclc applicable is Art. 64 whicl 

fmn al K V Uit for money P*> able for mone 

‘°“ n “ b f d “ e on accounts stated. (Le Ro'signo 

RAufnwt ° JJ ' 1 ™ E KlRM OKGlRUDA 
-Kamkotcram v. Bhagwan Das. 1922 Lah. 182 


stribiua Ar i k 6 , 4 and 86 ~‘ Sta<ed account 
dSt lan " iH a:cou«ts not sign , , 

SeitUmc ” 1 °f account*" whether alien 
stated account'*- Account not running u 
date of suit Applicability 0 f Art. 85. 

daSnVh^" 8 ° f tbe ba > a "<* due on a cer 
nth i un9 ;8 ned account-books will m.t 

Art h 6 4 1 U o S m° .oo^" T a " aCCOu,t 8,a ‘ ed 
Diat Smh- M ’ Fo " 21 M. 365 : 3 L. W. 

accounfli a “ utua '' °P en a " d cor 

being a sLt^n * ble WUh,n ArU 85 wi,hout tl 

85 applies tKon^^ 15 C W N ' 882 - Ref ' 

was no runS h 0n lhc date of ‘be suit tl 

fialm. oT Dg cT" n V°r M ; 199 ' Ref - 

XVRVGAPpAcJtd.' and Ses,la &ri Aiyar , 
»«oga F , a ^„, uR| CBsTTy ^. 

w - ; 881. C. 827 : 38 M. L, J. | 


Art. 64 — Act if deals with causes of 

action — "Account stated" — Litui tation. 

Limitation Act dues not purport to deal with 
causes of action and an 'account stated ' does not 
extinguish ihe original debts on which tbe 
account is ba ed. )t is . pen to the citd tor to 
oasc his suit either on *ihc accounts stated’ or on 
the original debt and if on the tenner Art 64 
*pp)ic*. [ Jwala Prasad . C.J. and Das J.) BhatU 

B|BI - 63 I. C. 280. 


Ar t 64— "Account stated'*— Meaning of 

— Limitation. 

A more statement of the balance which is due 
on a particular date does not amount to an 
account sta ed within Art 04. An account stated 
is one where seveial cro-s items are set off, one 
against the other and the balance is ^ruck off in 
uvour u one ot the patties, the law imphing a 
new promise by tnt other paUy to pay the balance 
in consideration not merely of past dibts. but also 
oi the extinguishment ot the old debts on each 
side and hei-cc it is not required that *t should be 
made wnhin the period oi liinitaiicn.9 Bora, H.C. 
R. 449 ; 23 All. 502 ; 9 Bom. 51U ; 22 Bom. 513 ; 
»9 C. L. J 2o3. Kef. (Jwala Prasad, J ) Sl’RAJ 
Prasad Bandey v % w. VV. Boucke. 

5 P. L. J. 34 : 1 P. L. T. 190. 

Arts * 65 and 1 15 — Letter of guarantee— 
Article a pplicable. 

Art. 115 governs a suit by a creditor against a 
surety on * ieticr of guarantee executed by the 
latkr in respect of a debt payable on dtmand on 
a promissor> note and not Arc 05, and limitation 
run* .rura date ot execution 0 f the guarantee not- 
withstanding a stimulation in the gu. rantee that 
ihe creditor may h.ok lor repa\mem to tho surety 
it the principal eebtor makes default.Art 115 also 
applies to a case ot liability on a simple debt due 
ana is uot limited to cases of damages for breach 
ol contract. Ifc th.ram, C. J., Pnncep and 
Ptggott , JJ .) Sree Nath Roy v. Peary Mohan. 

21 C. W. N. 479 : 39 I. C, 203 : 25 C. L . J, 91, 


Arts. 65 and 116 — Sale — Compensation 
for less area . 

Where the compensation, lo be paid, if vendee 
got less area than agreed upon, would be pa\able 
H by the order ol the Revenue Officer, subject to 
any modification on appeal, the vendors on parti- 
tion were alioitid a le s area than that sold by 
them, hmitati in begins from the date when the 
order becomes final, i.e. % (rorn the date when a 
co-sharei has a righi to iccover his share. (Alarli- 
tteau and Brasher % JJ ) Kukan Din v. Hassan 
UIN ’ 1923 lah 23. 










lor value of, 

W^en grain is advanced o:: condition that it 
should be >eoatd in k nd and on breach of the 
ccmtrac a sui. for recovery of Ihe cash value of 

Art ,S i0 that case - Limitation 

ftrlVf 6S r7, 18 applicable (Cher is and 

Broadway, JJ ) Muhamad Din v. Sohan Singh. 

1928 Lah. 27 1, 


T • rr . u wiror recovery <> 

tatiJ? b ,nhlndwth claim tor money — Limt 
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LIMITATION ACT (IX OP 1908). Art. 65. 

The period of limitation for a suit for recovery 
of a debt in kind payable in kind is three years 
and such a debt cannot be combined with one re- 
payable in money so as to make the longer period 
of limitation applicable to both. 41 P. R. 1914, 
Foil. (Broadway and Harrison , 77.) Labh 

Singh v. The Firm of Rupchand Tulsi Ram. 

4 Lah. L. J. 64 : 1922 Lah. 122 (2). 

* Arte. 65 and 115— Suit for recovery of 

grain 

A suit for the recovery of grain advanced with 
interest in kind or its value is governed by Art. 
65 or 115 and not by Art. 52 or 57 of the Act. 
(Kensington, C. 7.) Mengha Ram v. Hassu. 

49 I. C. 231 : 41 P.B. 1918. 

■ ’Art. 65 — Surety — When time runs 

against. 

Time runs against the surety from the date of 
the loan ; Art. 65 applies and the suit is barred 
under that article. ( Krishnaswami Aiyar and 
Ayling, 77.) Dwarakadas t>. Chivakala Krish- 
Nayya. (1911) 1 M. W. N. 41 : 

9 M. L. T. 215 : 9 I. C. 204 : 21 M. L. J. 457. 

Art. 65— Breach of promise— *Suit for 

compensation . 

Where defendant agreed to give half of the 
land to plaintiff who was to help him in recover- 
ing it, held that limitation ran from the refusal of 
defendant, after recovery. ( Prtdeaux % A.J.C.) 
Shriram v. Babaji. 1923 Nag. 47. 

Art. 65— Subsequent deed executed in 

favour of mortgagee. 

Where a subsequent deed is executed by the 
mortgagor in favour of the mortgagee agreeing 
that be would pay the amount under subsequent 
deed when the mortgage was redeemed, the sub- 
sequent deed was held to be a simple deed and 
not a deed of further charge and that the mort- 
gagee would be entitled to a simple money decree 
in respect of it and the cause of action arose 
under Art. 65 on the date when the mortgage was 
redeemed in whole or in part. ( Stuart , 7.C.) Lal 
Behari v . Satgur Prasad. 

38 I. C. 480 : 3 0. L. J. 714. 

Arts. 65, 66 and 68— Mutual relation. 

These articles of Lim. Act are not separate, 
arbitrary rules but concrete examples of two 
general rules, viz., (1) a plff. can file a suit to 
recover simple debt within three years only ; (2) 
the date on which he has the right and is in a 
position to file a suit is the starting point of limi- 
tation. (Pratt, 7. C. and Crouch, A. 7. C.) Vishnu 
Das Waduram v. Hotomal Ditomal. 

31 I. C. 479 : 9 8. L. B. 90. 

Artf. 66, 68 and Ib-Mortgage— Provi- 
sion for payment of interest annually— Default 
—Option to claim whole amount. 

Under a mortgage the mortgagor agreed to pay 
the interest annually and in case of default the 
mortgagee had the option to add the interest of 
the principal or charge the interest thereon or 
at once to sue for the principal and interest on the 
default. Further it was slated that in case of 
non-payment within the stipulated period the 


LIMITATION ACT (IX OF 1908), Art. 66. 

cred'tor would have the power to recover the 
money in principal and interest. Defaulttook place 
but the mortgagor did not sue for 12 years after 
first default. It was held that the claim for sale 
on the basis of mortgage deed was barred under 
Art. 132, Limitation Act, as money became due on 
happening of first default (Mears, C. 7., Piggott , 
Walsh , Ryves and Sulaiman % 77.) Sahib Dayal 
v. Meharban. 20 A. L. J. 819 : 

45 All 27 : 1923 All. 1. (F. B.l 

— - Arts. 66, 80 and 116— Mortgage bond— 

Money repayable within fixtd period— Payment of 
interest in instalments — Whole amount realisable 
on default. 

A mortgage bond provided that money was to 
be repaid in five years, that interest was to be 
paid every six months that in case of non-payment 
of interest for four six monthly periods, the credi- 
tor would have power to realise the whole am- 
ount in a lump sum within the fixed period. On 
such default taking place a suit instituted within 
six years of the expiry of the period fixed for re- 
payment but beyond six >earsof the non-payment 
of two years' interest, was not time barred. 15 A. 
L. J. 313 ; 17 A. L. J. 647 v Referred to. (Banerjee 
and Tudball , 77.) Shiam Lal v. Tehariya 
Lakhmi. 2 U. P. L. B. (All.) 102 : 58 I. C. 278 : 

18 All. L. J. 476. 

Art. 66— Personal decree — Mortgage 

bond. 

A personal decree for the balance of mortgage 
money not realised by the sale of the hypotheca- 
tion can be allowed within six years from the ex- 
piry of the term provided for payment in the 
mortgage bond. ( Rafique and Piggott , 77.) 
Markand Singh v. Kallu Singh. 

50 I. C. 640 : 17 A. L. J. 647. 


Art. 66— Bond— Payable within three 

tears and interest payable monthly— Default— 
Article applicable. 

Where a bond provided that the money was of 
interest, creditor would have option payable with- 
in three years from date of bond and that the 
interest was payable monthly but on the default 
)f payment to sue forthwith or await the stipu- 
ated period, held, that a suit to recover principal 
ind interest brought within three years of the 
stipulated date for clearing the bond, was not 
marred by limitation and Art. 66 applied to such 
i case the creditor being presumed to have exer- 
cised the option given in the bond. ( Richards , 
L 7. and Barerjee , 7.) Gaya Prasad v. Sher 
Vu . 39 I. C. 574 : 15 A. L. J. 813. 


Arti. 66 and 116 —Mortgage bond , money 

due under— In substance a suit for compensation 
for breach of contract . 

A suit in the form of a suit for money duo 
under an invalid mortgage bond is in substance a 
suit for compensation for breach of contract and 
if the bond is registered. Ait. 116 applies, giving 
six years* limitation. ( Heaton and Shah JJ.) 
Dinkar Hari Kulkaran v. Chagan Lal Narasi 
Das 88 Bom. 177 : 23 I. C. 853 : 

UA5> - * 16 Bom. L. B. 20. 
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LIMITATION ACT (IX OF 1908), Art. 66. 

Aria. 66, 115 and 120 — Deposit of 

money — Repayable at fixed date . 

Where money is deposited with a person (or 
certain expenses and the balance is repayable i 
with interest at a fixed date; it is a loan repayable 
at a fixed date, and is governed by Art. 06 and if 
not, by Art. 115, and not by Art. 120. [Wallis, J.) 
Balakrishnadu v. Narayanasnvami Chetty. 

24 I. C 852 : 37 Mad. 175. 

Arts. 66 and 115 — Contract m writing 

registered. 

A suit (or the recovery of money deposited with 
another and repa>able on the happening uf a 
future event, and brought after the happening of 
the event, for ‘'compensation for the breach of 
any contract not in writing registered ” within I 
the meaning of Art. 115, is barred i( not instituted I 
within three years from the date on which the 
event happened. Neither Art. 60 nor 66 or 120 
applies to such a suit. {White, C. ). and Old- 
field, J.) Balakrishnadu v. NarayaNaswamy 
Chetty. 22 1.0. 60 : (1914) M W.JN. 264 

Art. 00— Applicability of — “ Single bond* 9 

— Meaning of . 

A bond merely for the payment of a certain 
sum of money, without any condition in or an- 
nexed to it is called a simple or single bond. 
The term "single bond" is sometimes used to 
signify a bond given by one obligor as distin- 
guished from one given by two or more. Where 
under a bond power is given to the creditor to 
demand the whole of the inooey due under the 
bond whenever default is made in payment of the 
interest for any two years consecutively it is im- 
possible to predicate of the bond that there is 
any certain " day specified for payment " within 
art, 66 of the Urn. Act. (Wazir Hasan , A. J. C.) 
Hori Lal v Thamman Lal. 9 O. L. J. 416 : 

4 U. P. L. R. (0. C.) 103 : 28 0. C. 121 : 

1923 Oudh 19, 


LIMITATION ACT (IX OF 1908), Art. 88. 

Art. 88— Guardianship— Surety bond— 

Suit by assignee. 

In the case of bonds by sureties under the 
Guardians and Wards Act, the proper procedure 
is t-> get an order to pay against the guardian 
and it he fails to comply with the order, to sue 
the sureties in respect of the breach. The Sait 
will be governed by Art. 6S except where im- 
moveable property is charged. {Wallis, C. /. 
and Seshagiri Aiyar , J.) KRISHNA ChettIAR r. 
Venkatachela Chettiar. 42 Mad. 802 : 

25 M L. T. 229 : (1919) M. W. N. 468 . 
9 L. W. 278 : 49 I. C. 587 : 36 M. L. J. 114. 

Art. 68— hu/7 to recover money on a 

bond. 

The suit lo recover money on a bond having 
been brought after three years from the date of 
breach of its condition is barred by limitation . 
IS Univasa Iyengar, J.) Sorai Iyengar v. Sub* 
BARAYAR. 40 I.C. 235 : 5 L. W. 706. 

•Art. 68— Ski/ by assignee of administra- 


tion bond — Limitation. 

A suit by the assignees of an administration 
bond executed by a Hindu widow in connection 
with a grant to her of the Letters of Administra- 
tion to the estate of her deceased husband, for an 
account of the administration is governed by Art. 
68 and therefore is barred if brought more than 
3 years after the conditions of the bond were 
broken. If the bond contains successive cove- 
nants, each breach gives a cause of action but the 
date of the last breach is the starting point. 
[Kumaraswami Sastri , /.) Ramanatham Chetty 
v. Ragammal, 27 I. C. 849 ; 17 M. L.t. 61. 


Art. 67— Book entry - Suit for recovery of 

money due on . 

A book entry containing a promise to pay at a 
pertain rate of interest and attested by witnesses 1 
is a bond and a suit for recovery of the money ' 
th ercon, comes under Art. 67. (Wither force, 
Hari Singh v . Faeal. 56 I. c 117. 

'Arts. 07 and QS— Starting of limitation 
on a condition of happening. 

Whpn a condition is made in the bond that 
payment is to be made on the happening of cer- 

be 8 ins 10 ruu Irom that 

bind 5Si?n( krt i\ 6 5r° r 67 ap P lies 10 such a 

bond, ( Shah Din, J.) Kirpa Ram v. Churn. 

, , ,r. P ,.» 32 I. C. 575 : 30 f. W. B. 1916. 

'° r 

performance of a specifi. 
ed act and in ihe event of non-performance to 
pay a sum of money by way o| damages does not 

° 0t C0We within Art. 
C8, [Leslie lones, -f,) Sher^han o-.Gokal Chand. 

uV/ ( ;.l, j .,<■ L. B. 1916 ,.80 I, 0. 489 • 

" ' ■ .W7 >. W.B. 1916. 

C D— Vol. in 135 


-Art. 68 — Administration bond — Breach 

of condition — Suit on. 

An administration bond is a bond subject to a 
condition within the meaning of Art. 68, Lim. 
Act and where a suit is brought (or breach of one 
of the conditions contained therein, the period 
of limitation is 3 years. The breach of each 
condition gives rise to a separate cause of action 
and time begins to run from the date of the par- 
ticular breach giviog rise to the suit. ( Robinson 
C. J. and Aijy.Oung, J ) Mausg San Up. Ma- 
UNG Kyan Myb. 1 Bang. 463 : 1924 Ban ' 68 


Art. 68 — Suit on admiuis, 'ration bond— 
Limitation — Starting point. 

Art. 68 does not apply to a suit on administra 
tion surely bond as the bond is not a bond subject 
to a condition, i.e., a bond which becomes enfor- 
ceable only when the specified condition is broken. 
The right to sue on administration surety bond 
accrues when the administrator either does not 
comply with any of the conditions of the bond or 
puts it out o( his power to comply with them 
[Two nicy, C. J., and Ormond, J.) Ko Fu v Ma 
Thein Yin. 56 I. C. 988 : 18 Bur. L. T. 325 


Art. 68— Probate and Administration 

Act (V of 1881J. S. 78— Surety's liability. 

A suit to enforce a surety’s liability under an 
administration bond is barred under Art. 68 0 f | h „ 
Lim. Act if not brought within three years of th» 
°* ? condition mentioned in the bond 
(Charles, C. /. and Hart, toll, J.) Ahmed Mulla 
Dawood v, Fatima Bbb Bbe. a Bur. L. t aa 

W I. C. 505 : 8 L. B. e9 ; 
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LIMITATION ACT iIX OF 1908), Art. 69. 

Arts. 69 and 80 —Promissory note payable 

on demand— Contemporaneous agreement postpon- 
ing date ot payment. 

In a suit upon a promissory note executed by 
the deft, in favour ot the piff. bank, it appeared 
that the batik used to fix a period for payment and 
that the defendant in his application for the loan 
in a printed fonn added s x months' period and 
the orficer of the Bank accepted ihc application 
Hcldt that the application form, and endorsement 
thereon, were admissible for fixing the date of 
payment and that the suit was g iverned by Art. 
64 or «0 the sta ting doiqI of the limitation being 
s xth months alter the date of the no e. (Seshagiri 
Aiyir and Moore JJ.) Ponnuswami Chetty 
The Vellore Commercial Bank, Ltd. 

27 M. L. X. 81 : (1920) M. W. N 75 : 

11 L. W. 28 : 66 I. C. 3d4 : 33 M. L. J. 70. 

Art. 74 - Instalment bond — Failure to 

pay instalment —Limitation 

Where an instalment b*>nd provides for 10 
monthly payments and provides that the whole 
shall be payable on demand on default of any one 
instalment, limitation runs as regards each pay- 
meat on the date it is payable under Ait 74. Lun. 
Act. A suit brought just within 3 scars »»1 the last 
date for payment will not lie except with respect 
to the last payment. ( Devadoss , J.) Pekianan 
Chettv v Mariappan asari. 

(1923) M. W. N. 699 : 1924 Mad. 310 

• 

Art. 74— Instalment bond— Full amount 

due on default — Waiver— Effect. 

An instalment bond provided that on default of 
payment of any instalment, the whole claim could 
be enforced unless the creditor liked lo waive such 
right. There was no payment at all made ; some of 
the instalments were recovered by suit and for the 
rest a suit was filed more than 3 days from the 
first default, but within 3 years of the time at 
which the earliest of the instalments claimed fell 
due. Held , that he waived his rights to claim the 
full amount by filing the prior suit and the cause 
of action for the second suit arose only when the 
earliest of the instalments claimed fell due. 
t Hallifax , A . J. C.) Kesheo Kao v. Suklia. 

19 N. L. R. 170 : 1924 Nag. 61. 

Art. 74 — Two starting points. 

Where a simple money bond gave the piff. an 
option in express terms to wait till the expiry of 
the term originally fixed for repayment or to sue 
earlier if the interest for the first six months was 
not paid, the piff .»$ claim cannot be barred be- 
cause he chose to stick to the longer term. 11 I. C 
626. Dist. (Kanliaiya Lai , A J. C.) Durga v 
ToTA Ram. 19 I. C. 738 : 16 0. C. 45 

Arts. 74 and lb— Starting point— instal- 
ment bond. 

The starting of limitation is tested by the ques- 
tion “has the payee or obligee a right to file a suit 
forthwith for the principal remaining due, if he 
so chooses V’ In the case of bonds and pro-notes 
payable by instalments providing that whole 
becomes due if default is made in payment of one 
instalment, limitation runs from the time the 
default if made unless a waiver on the creditor’s 
part is made out expressly or impliedly when it 
will run after fresh default. If there has been a 


i LIMITATION ACT (IX OF 1908), Art. 75 - 
Default. 

waiver of right to immediate payment, limitation 
cannot run at once. ( Pratt , /. C. and Crouch 
A.J.L.) \ JSHINDAS VADHURRAM V. HOTOMAL DlT- 
T0MAL - 311. C. 479: 9 S. L. R. 90. 

Art. 75- 

Applicability. 

Default. 

Limitation. 

Staning po nt. 

Waiver. 

Miscellaneous. 

Applicability. 

Art. 75 — A pplicability— Instalment bond 

- Default. 

Art. 75 of the Limitation Act is applicable to 
every suit on a bond payable by instalments con- 
taining a deiault clause. It is immaterial wnether 
the payment of the whole of the amount springs 
frem a single deiault or from more than one 
default. 47 P. R. 1903, 38 Mad. 374. ref. (Shadi 
Lai, C. J. and Abdul Kadir , J.) Siba Singh v, 
Susdar Singh. 3 Lah. L. J. 622 

• 

— Art. 75 — A pplicabdity— Default for three 

consecutive instalments. 

Art.- 75 applies to a simple money bond provid- 
ing for the repayment 01 money in instalments 
and also providing that in default of payment of 
principal lor three consecutive instalments or 
interest for ihrcc consecutive months the promisee 
could recover the entire amount. (Kutnaraswatni 
Sastri , J.) Nicholson Bank v. Rajagopal Aiyar. 

38 I. C. 302 ; 5 L. W. 614. 

Art. 75— Applicability— Instalment bond 

— Whole debt payable in lump sum in default of 
payment. 

In a suit for recovery of the amount due on the 
bood, held ( 1 ) that the suit was governed by art, 
75 of the Limitation Act; (2) that the express 
mention in the bond of the creditor’s option did 
not give anything more than what was contemp- 
lated under Art. 75. { Batten , A. J. C.) Gopal 
r. DHONDYA. 14 I. C. 686 :8 N. L. R. 44. 

Art. 75— Applicability— Instalment bond 

—Mortgage bond— Waiver. 

Where the terms of a mortgage deed provided 
for payment of the mortgage money by instalments 
with a condition superseded that non-payment of 
three instalments on the due dates should em- 
power the mortgagee to recover tbe whole money 
due at certain interest. Held , that time and 
amount being the essence of the contract, non- 
payment of or deficiency in the payment of three 
instalments would, in the absence of proof of 
waiver on his part, enable the mortgagee to en- 
force the covenant. ( Stuart and Kanliaiya Lal % 
A. J. Cs.) ManohaR Lal v. Sakina Begam. 

37 I. C. 442 : 3 0. L. J. 623. 

Default. 

Art. 76 — Default— Waiver — Right to sue 

for whole amount. 

An instalment bond provided for the money to 
be paid by five instalments and on default in pay- 
ment of any of the instalments, the creditor would 
have the power to recover the entire amount in a 
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LIMITATION ACT (IX OF 1908), Art. 75— | LIMITATION ACT (IX OF 1908), Art. 75- 
Defau!t - Starting point. 


lump sum. Thu bond was executed in IDO 1 ) and 
there was default in the first instalment. Pltf. 
waited till the term provided in the bond had 
fully expired, and sued for all the instalments 
except the first two, which bad become barred. 
Held, that under the terms of the bond, the plff! 
had an option to waive his right to bring the suit 
at once On the happening of the first defaalt, and 
that therefore, his suit with regard to the last 
three instalments was not barred. ( Abdul Raoof 
J.) Mohan Lalk. Tika Ram. 41 All. 104 • 

47 I. C. 926 : 16 A. L. J. 929 

•Art, 75 — Default — Suit for recovery of 


the whole shall become payable. Art. 74 applies 
I to such a case. (White, C. J. and Oldfield, J.) 
i Sitarama Chetty v. Chota Krishnaswahi 
Chetty. 24 I. C. 507. 


money. 

Where the money due under an instalment bond 
is payable in three annual instalments and on 
default of payment of one of them the whole of 
the money due was to be immediately payable, a 
suit by the creditor for recovery of the money 
more than three years after the date of the first 
default is barred by limitation under Art. 75 of 
the Lim. Act. 13 C.W.N. 1010 ; 36 Cal. 394 foil. 
(Pearson, J.) Syama Charan Barman u. Narat- 
7AM Borman. 65 i. C . 257 


| — -Arts 75 and 116 — Limitation — Starting 

point— Bond— Interest h be paid every year — 
Money to be paid within a fixed period. 

Where a bond provided payment of money 
i with interest within a fixed period and further 
provided that in case interest was not fixed, the 
creditor could recover the entire principal and 
| interest from the debtor. Limitation would not 
I run from the date when default was made in the 
| payment of interest if the creditor waived such 
; default. Where a contract gives party an express 
option to sue on cne occasion or another he 
' cannot be compelled to sue on the first occasion, 
i (Kanhaiya Lai , A. J. C.) Babu Ram v. Abdo- 
hoot Singh. 41 I. C. 423 : 4 0. L. J. 402- 


■Art. 75 —Default— Meaning. 


Where a deft, lias expressed his willingness to 
pay. there is no ’‘default." (While, C.J and Old- 
field.].) Sitarama Chetty p , Chota Krishna- 
SWAMI CHETTY. 24 I. C. 507. 


■Art. 75 — Default — Cause of action. 


Art. lb— Limitation— Starting point— 
Time runs from default. 

Where a bond provided that (he creditor was 
at libeity to sue immediately for the whole 
I amount on defaultlof payment of monthly interest, 
, Held, that limitation began to run from the date 
j of such default. Case-law discussed. (Pratt, J.C. 
and Crouch, A. J. C.) Vishindas t>. Hotomal. 

31 I. C. 479 : 9 S. L. B. 90. 

Shirting Point. 


When the whole money is to be paid on the 
non-payment of two or three instalments, the 
cause of action arises on the default of two ins- 
talments. Acceptance of payment of first instal- 
ment beyond the time fixed, though amounting 
to a waiver, does not affect the cause of action 
arising by subsequent non-payment of two in- 
stalments. (Prideaux, A. J. C.) Wachhi v. Ma- 
R0TI - 1922 Nag. 184. 

Limitation. 

— — ~Art«. 76 and 132— Limitation— Starting 
point— Mortgage— Instalment bond— Payment of 
whole in default. ' 

A mortgage bond provided that interest shall be 
paid every six months and the principal on a 
filed date and that on default, both the interest 
and P5 l 'l c i i P al sb *U immediately become due. 
held that this created a right in the mortgagee to 
S r ' h , c whole amount at his option in case of 

S a - nd i‘ nC0 the F c was no,hir| g lo show that 
he exercised any such option, time begins to run 

l««IK.W.H.. 9 .. 6 u.0.,«“i l L-.W, l 4 5 7V 

iS” s SlTaS 


' — Arts. 76 and 132 — Starting point — Mort- 

gage / nslalmenls— Whole amount to become due 
ou default of payment of single instalment— 
Limitation. 

Under a mortgage executed in 1902 the princi- 
pal sum borrowed was Rs. 1,200 and the sum 

made P a y able annual instalments 
of 100 rupees each. On default of payment of 
every one instalment the whole ol the balance 
was to be paid at once. In the years 1903 and 1904 
the mortgagors paid Rs. 41 only. In 1923 the 
mortgagees filed a suit to recover the amount of 
. £ rat ! w0 instalments and obtained a decree. 
In 1917 the mortgagees filed a suit for recovery 
o( the remaining instalments with interest. Held 
that the suit was barred by limitation. (Mac lead. 
C. J. and Crump, J.) Shrinivas v. Chanbasappa 
Gowda. 26 Bom. L. R. 203 : 1923 Bom. SOI (2). 


16-Starting point-Chit-Subscrip- 

lion— Default— Instalment bond— Cause of action. 

A claim for the whole amount due for subs- 
criptions payable to a chit fund on default of 
any instalment, can be based only on the bond 
and not on the original cause of action. Tho 
expression on demand' is not merely a technical 
one. meaning payable at once but denotes a con- 
dition precedent to the right to claim the whole 
amount. 20 M 245 ; 21 M. 139 ; 22 M. 20 • 36 M 
66 Rel. (Stshagiri Aiyar, J.) Sbetharauayyar v 
MUnuswahi Mudaliar. ,1919, M . W. N. 185 I 
37 U. L. J. 613 : 60 I. c 87; 9 L. W. 487 ! 
-—-Art. Tb— Starting fioint-Provision for 

periodical payments of interest and for suit for 

recovery of entire amount on defauU-Altemative 

imounT ^ ^ * a * ment °t • 
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LIMITATION ACT (IX OF 
Waiver. 


1908). Art. 75- 


LIMITATION ACT (IX OF 1908). Art. 75 - 
Waiver. 


When there are alternative contracts provided 
for in a mortgage bond, it is open to the mort- 
gagee to forego one and sue to enforce the other. 
This option cannot be taken away by statute 
unless the grant of such an notion is illegal or 
ODposed to law. The option is for the benefit of 
the mortgagee and if he waives it, limitation will 
not run against him in spite of that waiver 
( Kanhaiya Lai, A. ) C.) Ram Prasad Babu v. 
Oadro. 20 0. C 133 : 40 I. C. 232 : 4 0. L. J. 341. 

Waiver. 

Art. 75 — Waiver — Instalment bond— Suit 

for recovery of money due— Default. 

Where in a suit on an instalment bond the 
question arises whether the suit is barred on 
account of default in payment of a prior instal- 
ment, the point to consider is whether the plff. 
had an option to waive his right to bring a suit 
a» once on the happening of the default and 
whether, as a matter of fact he did exercise his 
right of waiver. The test of waiver may be 
found in the prayer in each suit did he claim the 
whole amount, if so there was no waiver, or only 
the amount due on unpaid instalments not time- 
barred. 11 A. L. J. 89 ; 35 A. 455 ; 16 A. L. J. 
929 ; 30 A. 123 Ref. [Ryves. ).) Jiwan Mal v. 
Jageshar KasondHAN. L R. 3 A. 237 : 

1922 All. 113. 

A rt. 75 — Waiver— Meaning. 

Where an instalment bond provided that on 
default of payment of any instalment the whole 
amount was immediately pavable and a creditor 
brought a suit tor the recovery of the whole 
amount more than 6 years after the date of the 
first default, and alleged in the plaint that the 
ci use of action arose on the date of that default, 
held, that the suit was barred bv time. 30 A. 123 
Dist. [Tudball and Rafiqne , //.) Amoi.aKCHaND v. 
Baij Nath. 35 All 455 : 20 I. C. 933: 

11 A. L. J- 6Q4. 


Art. 75 —Waiver— Forbearance to sue. 

A mere forbearance to sue for the whole 
amount of a bond pavable by instalments, is not 
a waiver within A-t 75 [Chiltv and Waltnsley , 
JJ ) H a ra Kumar Saha v . Ramchandra. 

47 1. C. 913. 


Arts. 75 and 132 —Waive' — Meaning — 

Instalment bond 

In instalment mortgage bond where on default 
of any two consecutive instalments the whole 
debt was pavable. limitation would commence 
running in respect of the whole from the time of 
two defaults Acceptance of part of overdue 
instalment is not waiver, Shatter, ee and 
Richardson. JJ.) Reyazaddin v- Ashraf Ali 


Pal. 


33 I. C. 606 


Arl . 16 -lVaiver—lVhat is-lnstalmcnt 

hond-Conscnt not to sue if waiver 
b Waiver is consent to dispense with or forego 
something to which a person is entitled When 
the plff . consented not to sue for the whole 
™,nt as he was entilled to do under the bond 
(or default on the first two occasions but refused 
o consent on the third. Held, that tins amounted 
to a waiver of the payment of the two earlier 


instalments. 21 C. 542 ; 5 C. 97 ; 31 C. 297 ; 7 \V 
R. 21 F. B. ;36 C. 394, Ref. ( Choudhury . /.) 
Ramachandra Banka v. Rawat Mull 

311. C. 672 : 19 C. W. N. 1172. 

Art. lb— Waivir— Meaning — Omission 

to sue. 

A mere omission to sue does not constitute 
waiver within Art. 75 of the Act but where the 
money is paid in, only a few days later and a large 
sum was paid and accepted in the following year, 
it is sufficient to establish waiver. (Coxc and 
Roy % JJ. I Bhulam Mohan Sirdar r. Dhanaraj 
Oswal. 20 I. C. 329. 


Art. 75— Waiver— Meaning— Acceptance 

of overdue instalments. 

Where ao instalment bond provides that the 
whole amount of the bond would be payable in 
case of default of any instalment, the acceptance 
of a portion of an overdue instalment does not 
constitute waiver and limitation runs from the 
date of default of the first instalment. ( Richardson 
and Newbould , JJ.) Srinivasa Prasad v. Sheo 
Gobind Dobey. 20 I.C. 156 

Art. 75 — Waiver— Suit on instalment 

bon <— Entire debt payable on demand — Accept - 
ance of overdue instalment. 

A bond was payable by instalments in default, 
all to be pavable at once. Plff. alleged that the 
first two instalments were paid but not subse- 
quent instalments and he sued for the rest of the 
money..’ Held, that Art. 75 of the Lim. Act applies 
and limitation runs from date of default or where 
the payee has waived the provision as to a default 
incurring liability to pay the whole at once, then 
fro n the time of the next default. Although the 
first two instalments were paid a little after due 
t»me, their acceptance should be held to con c titute 
waiver. ( Chcvis , C. J.) Ramjawaya Shah v. 
Ramsing. 2 ***• 

Art. 75 — "Waiver" — Reason of the 

provision as to. 

The provision as to waiver in Art. /5 oi the 

Act is enacted only in favour of the promisee and 
it is open to him to waive its benefit. [White. CJ. 
and Oldfield , J.) SiTARAMA CHKTTY v. Chota 
Krishnaswami Chetty. 24 I. C. 607. 


-Art Ib^Waivcr — Default. 


Art 75 applies to a case of dclault in which a 
rovision as to waiver may be material. 1 i tbe plff. 
ocs not receive the offered pavment, there is no 
cfault. Where there is no default there can be 
o waiver. [White, C. J . and Oldfield , J.) Sita- 
ama Chf.tty v. Chota Krishnaswami Chetty. 

38 Mad 374 : (1913) M. W N. 676 : 
oi t r OA • os M L J. 264. 


Am. 75 — Waiver— Award- Payment «" 

lalmcnts— Deduction of time. 

Jnder an award in a business dispute, the am. 
sed an instalment bond in pltf.’s favour. _ T 
.d, besides providing for monO'ly.instalinents. 
ivided for the recovery of principal and mterM^ 
default of three instalments. The deft. paid 
lalmcnts till May. The instalments for May 
1 June were returned by the P 10 -*" ^eld on 
:c j to set aside the award which was up 
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LIMITATION ACT (IX OF 1908). % Art. 75— 
Waiver. 

26th February l’»03 and by the Appellate Court 
by 19th January 1910. During the appeal, the 
plff.’s Vakil applied (or the decree of the unpaid 
instalments, but it was rejected. After the appeal 
the plff. sued for the recovery of instalments due. 
Deft, pleaded Art. 75 as bar. Held there was no 
default on the part of the dclts, that there was 
waiver on the part of the plff and that the plff 
could not deduct undor S 14 the period of previ- 
ous litigation and also that the de.ts. could not 
plead the bar of hmitatiuQ and that the pit's. were 
entitled to interest on the in>tal nems due as 
there was no true legal tender ot those instalments 
( Wallis , J.\ Chota Krishnaswami Chettv v. 
Sitarama CHErrv. (1912j M. W N 967 : 

17 I. C, 513 : 23 M L. J. 835 

11 Arl. 75— Waiver — Acceptance of over due 
instalment. 

If the creditor does not enforce the stipulation 
for payment of the entire amount on default of 
any instalment he must be taken to have waived 
the benefit of it and time will run only from the 
dale of each fresh default under Art. 75. Waiver 
is a question of fact the proof of which cannot be 
defined to any particular mode of proof and when 
a man does not take advantage oi a stipulation 
in his favour, that is very strong evidence of 
waiver. It is not necessary to a waiver under Art. 
75 that there must be an acceptance ot an over- 
due payment of instalment, [Abdur Rahim and 
Ayhng, JJ.) JK.vrunakaran Nair v. Krishna 
Meson, 10 M. 1. T. 258 : 12 I. C. 57 : 38 Mad 86. 

—Art, 76— Waiver— Acceptance of overdue 
payments. 

Where an instalment decree provided for pay- 
ment of yearly instalments on the J5th February 
of every year beginning from 15th Peb. 1912, and 
the plaintiff accepted payments mad9 later than 
the due dales, held that from the moment of his 
acceptance the plff. was barred from enforcing 
the right which was his by reason of the defen- 
dant s default and that the defendant became 
barred from pleading and that limitation ran 
from I5th Feb. 1912. ( Kincaid , A. J . C.) 
Bahadur v. Gblomal. 

59 I. C. 607 ; 14 3. L. R. 128, 
Artt 75— Waiver — Instalment bond — 

Default . 

Where ac instalment bond piovides that the 
total amount would become due on default and a 
default is made, Held , that it is governed by Art. 
75 unless the creditor waived his right to enforce 
the default provision. Failure to she is not a 

Wa !r V o 3< i as t0 a£fect Citation. (Hayward, J. C. 
and Boyd, A, J, C.) Kjnatrai Kashiram v 
Wadeko Shbr Mahomed Khan. 

25 I. C. 936: 8 8 L. B. 63. 

Miscellaneous, 

,, Arl». 76 and 132 — Instalment bond— 
Money due on default— Limitation. 

A mortgage of the year 1890 was payable bv 
yearly instalments of Rs. 625 in 10 years. Interest 
was payable monthly. In case of default of pay- 
ment of Interest or principal the mortgagor was 
to be M liberty to recover the whole amount 
There was a> farther provision that if the mortga- 


LIMITATI0N 'ACT (IX OF 1908), Art. 75- 

Miscellaneous 

gcc did net realise the whole amount, interest 
would on running, up to the dale of realisation. 
Held ' (Richards. C. J. a»id x Tudball, J ), thal as 
soon as default was made in payment of any in- 
stalment ihe money became due* within Ait. 132 
of the Lim. Act and the suit having been biought 
inure than twelve yea»s after that date was bar- 
red by limitation. 30 M. 420; (15911 2 Q. B- D 509; 
24 C. 2M. Foil. ; 29 A- 231; iO A. 123 Disc. Held, 
(per Batter jee , J .) Having regard to the Lims of 
the bond tha» in case no mooey was paid, interest 
was to run to the date of pawnent and the 
money secured bv the b^>nd did not became due 
until the expiration ot ten >ears from the date of 
the bond. Where a creditor is authorised to wait 
for the full period stipula ed for the repayment 
the money does not became due. within Art. 132 
of the Lira. Act until that period expires- [Ri- 
chards. C J.. Bancrjcc and Tudball, JJ.) Gayadin 
v. Jumma.N Lai. 37 All. 400; 2a I. C. 910: 

13 A L. J. 610 (F. B.). 

Art. lb— Instalment bond. 

Where an instalment bond contained a cot ditioii 
that in default of pavmenis on due dates the 
whole amount with interest shall be payable, the 
creditor is not compelled to sue for whole 
amount in default of any one instalment but can 
sue for any instalment due within 3 years, i Knox. 
J.) Bochra Ram v. Lal Khan. 23 I. C. 830. 

Arts. 75 and 115— Instalment bond — 

Default — Waiver. 

Where a suit for the recovery of the amount 
on a registered instalment bond is brought after 
6 years from the date of the first default without 
any allegation of waiver oi the first default in the 
plaint, the suit is time barred and must be dis- 
missed. {Tudball, J ,) Babu Ram v. Jodha Singh. 

18 1. C. 690:11 a L. J. 89. 

Art. lb— Instalment bond — Default— 

I V a iver — Lim i ta Ho n . 

An instalment bond contained a stipulation to 
the effect that in case ot default in payment of 
any instalment the whole amount of tb* bjitcl 
was to be paid at once. None of the instalments 
were paid from the dote of the creditor brought a 
suit after more than three years from the date of 
the first default to recover some of the instal- 
ments. Held , that in the absence of the waiver, 
the suit was barred by limitation. 30 A. 123 Dist. 
30 A. 38; 31 Cal. 297, Rel (ChumUr. J.) Chandan 
Singh v. Bidhya Dhah. 16 1 . c 858. 

Art. 75— Instalment bond — Default- 

Whole amount payable— Demand. 

The provision tor demand in instalment bonds 
is to anticipate the due date and to enable the 
creditor to call in all Ihe instalments without re- 
ference to the dates fixed for their receipt. When 
the instalments had ceased to run, theic could be 
no question or demand or of exercising a right of 
opt'on. When all the instalments have ceased to 
run, a suit brought more than three years 
after the last inslalmeut but within three years 
from demand made afterwards is barred, ( 19 lai 
M. W. N 586, Foil (Oldfield and Scsltafttri Aiyar 
JJ.) Kaliyappa Nadar v. GiRGOki Pillai. 

10 L. W. 64: 50 I. C. 916: (1819, M. W f N 
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LIMITATION ACT (IX OF 1908), Art. 75— 
Miscellaneous. 

Arte. 75 and \S2-Hypolhccaiion-lnstal- 

incuts — Option io creditor lo sue for whole with 
enhanced interest on default — Limitation 
A hypothecation bond provided for payment 
by instalments and also contained default clause 
which gave the creditor an option requiring pay- 
ment ot the whole amount of the mortgage money 
at an enhanced rate of interest upon the failure 
of the debtor to pay any one of the instalments 
and the option was not exercised by the credi- 
tor: held , that the suit was governed by Art. 132 
and not by Art. 75, that the contract for payment 
by instalments would subsist and that no enhanc- 
ed rate of interest will be allowed if no demand 
was made. (Bakewell and Phillips , JJ.) Lachak- 
KAMMAL V. SOKKAYVA N T AIK. 48 I. C. 191: 

(1918) M. W N. 586. 

— Art. 75 — Instalment bond— Default in 

Payment of instalment— Limitation. 

The period of limitation lor a suit for recovery 
of overdue instalments upon a simple money 
bond providing for recovery of all the instal- 
ments on default of any one or all instalments, is 
in the absence of a waiver, three years from the 
date of the first instalment. ( Chamicr , /. C. and 
Evans , A.J. C.) Sheo Narain v. Ram Din. 

11 I. C. 526: 14 0. C. 129 


LIMITATION ACT (IX OF 1908). Art- 81. 

Arts. 80, 66. and 67 — Bond Providing 

for repayment on happening of certain contin - 
gency — Starting point s 

Where a. band provided that the money due 
upon it would be paid at theitime of payment‘of a 
certain sum of money due on two mortgage-deeds 
executed previously, the starting point ol limita- 
tion is the date of such payment and Art. 80 of 
the Lim. Act governs the case. '(Shall Din, 7.) 
KlRPA Ra\ v. CHURU. 32 I. C. 575: 

30 P. W B. 1916. 

Art. 80 — Writing fixing time for p<iy- 

ment of money on a promissory note . 

A promissory note payable on demand was ac- 
companied by a writing fixing a period for pay- 
ment. heta. that the suit by the payee was gov- 
erned by Art. 80 and time began to run on the 
expiry of the time fixed. (Wallis, C.J., Abdur Ra - 
him and Scshagin Aiyar , JJ.) Annamalai 
Chetty V. Velayudha Nadiiar. 39 Mad, 129: 

19 M. L. T. 62: 

(1916) 1 M. W. N. 93: 32 I. C. 869 4 : 

3 L. W. 38 : 30 M L. J. 51 (F B.) 

Arts. 80 and Bond— Money to be re- 
paid with interest after fixed period — Default in 
payment of interest entitling creditor to call for 
whole amount— Suit to enforce bond— Limitation. 


-Art. IS— Payment by cheque or hundi— 

Dishonour— Limitation— Acknowledgment. 

In a suit for recovery ol money due on ac- 
counts, deft, aent to piff. a hundi and cheque 
which were dishonoured on presentation, Held % 
that Art. 78 of the Limitation Act did not 
apply to the case. (Mookerjee and Beachcr of /, JJ.) 
Padma Lochan v. GiRis Chandra. 46 C. 168: 

451. C. 241: 27 C. L. J. 392. 

——Arts. 80 and 116 — Bond payable in twelve 
years— Provision for periodical payment of inte- 
rest— Dclaull— Effect of. 

Under a mortgage the period fixed for redemp- 
tion was 12 years but the mortgagor was to pay 
interest annually. In case of default it was open 
to the mortgagee either to add the interest due to 
the principal and charge compound interest or 
to sue for the principal at once. Held, that the 
bond fell under I art. 80 read with art. 116 of the 
Lim. Act and time began to run againslfthe mort- 
gagee fiom the date of the first default in pay- 
ment of interest consequently a suit for sale on 
the mortgage or for a simple money decree 
against the mortgagor brought beyond the first 
date of first default, would be barred by henna- 
tion. (Hears, C. J-. P'ggot. Walsh, Ryves and 
Sulaiman, JJ.) Shib Dayal v. MeHARBAS. 

20 A, L, J. 819 : 45 A. 27 : 1923 All. 1 (P.B.). 

. Art 80 — Promissory note— Period of 

Payment-Postponed- Limitation, 

The executant of a pro note on 13 0-1913 
to a Bank, wrote a letter asking the Bank 
that the period of payment be postponed for one 
vear Held , that the promissory note became 
navable on the 13th June 1914 and a suit 
within three years of this date was not barred by 
,7lati°n. 39 M. 139 IF. B.| R.l. 

Welsh, Jl.) Jwala « /“ft * 

52 I. C 835: 1 U.P. L E. (H. C.l 132. 


Under the terms of a bond, the principal sum 
Rs. 500, interest was agreed I j be paid at the rato 
of 6 p. c. per annum every year and in default of 
payment of interest for any year compound inte- 
rest was to be paid. The whole amount of 
principal aod compouud interest was agreed to 
be paid within a period of 7 years. The bond 
further provided that the lender would have the 
liberty to demand the repayment of the entire 
sum due under the bond on the happening of 
default in payment of the interest due for any two 
consecutive years. There was a default in pay- 
ment of interest for 2 consecutive years. In a 
suit on the bond it was contended that it was bar- 
red by limitation. Held tbat the suit was governed 
by art. 80 and not by art 66 of the Lint. Act. The 
creditor under the terms of the bond acquired 
merely an option to recall the whole of the money 
due thereunder on the happening of default m 
payment of the interest for 2 consecutive years 
and the breach of the original promise for the 
repayment ol money within 1 years gave ano her 
■emedy Id him to enforce at the end ot tha 
period. (Wazir Hasan A. J.C.) HAHlLM V- 
Th \muan* Lal. ? 26 0. C. 121 . 9 0. L. J. 416 • 
k 4 U.'P. L. B. (0.C) 103 :.1923 Oudh 19. 

—Art. 81— Suit against principal debtor. 

For a suit by 3urety against principal debtor 
the limitation is three years from the date o 
payment. ( Le Rossi gaol and Campbell JJA KvnJ 

Lal o. Gulab Ram. ss ?£l £ 

-Art. 81 -Payment— Meaning of. 


The word, “pays" injArt. 81 has the same mean- 
ing as in the Contract Act, S. 145, and meang 
payment in money or its equivalent a ° d ' ,ot J® 
incurring ol afresh obligation, e.g., by realms 
a pro-note or bond. etc. (Mitra, A.J. C.) aNWAR 
KHAN v. GlIULAM KASAM. *1* 611^ 
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LIMITATION ACT (IX OF 1908), Art. 81. 


—Art. 81 — Payment by surety — What cons- 
titutes— Starting point of limitation. 

Under Art. 81 of the Lim. Act time begins to 
run from the time when the surety pays the cre- 
ditor and the principal debtor remains liable to 
be sued for three years only after this payment 
bas been made. Payment may be made in more 
ways than one and if moneys in court deposit arc 
placed to the credit of the decree-holder, limita- 
tion against the principal debtor starts from that 
date and not from the date when the creditor actu- 
ally draws out the money. {Swinhoe, A. J. C.) 
Yiske Supaya v. Maunq Kin. 60 I. C. 23. 


Art. 83 — Contract of indemnity . 


Purchaser of equity of redemption subject to 
a prior mortgage, paying only for the equity, im- 
pliedly covenants to indemnify the vendor against 
the mortgage debt. Art. 83 applies to such an 
implied contract. {Jenkins, C. 7. and iV. Chatter • 
jct % 7.1 Ram Borai Singh v. Mohkndra Prasad 
Singh. 16 I. C, 73 ; 16 C. W. N. 1040. 


— Art. 83 — Suit by agent against princi- 

pal for recovery of loss— Contract Act , S. 222. 

Where a commission agent buys goods (or a 
principal but through the latter's default in paying 
for the same they arc resold by the agent at a loss 
a suit by the agent to recover the amount ol the 
said loss with interest and other incidental ex- 
penses must be brought within tha period of limi- 
tation prescribed by Article 83, Limitation Act, in 
such a case operates to run from the date of ihe 
payment made on behalf cf ihe principal and not 
from the date of the sale. (Scoff Smith and Ffordc % 
77.) Firm op Devi Sahai Ranji Das v . Tirath 
Ram. 1923 Lah. 473. 

" Art. 83 — Suit by jgent against principal 

for recovery of loss^Contract of indemnity— Date 
of paymcnt^Starting point. 

Plffs. were commission agents at the request of 
the defendants they purchased two kothas of 
gram for them and paid the price out of their own 
pocket. Subsequently they sold them at a loss and 
instituted the present suit for the recovery of the 
loss together with interest and certain incidental 
expenses. Held , the suit was governed by article 
S3 of the Limitation Act and it was barred bv 
limitation, having been instituted more than three 
years after the payment. 23 P R. 1^15 : 34 M. 157 
foil. {Abdul Haoof and Manincau , 77.) KadaRi 
Prashad v . Har BHAOW4N. 

60 L 0. 000 : 3 Lah. L. J. 65. 


— and 116 — Vendor and purchaser 
— Indemnity— Breach of contract— Limitation. 

A suit to recover compensation for the breach 
of a contract to indemnify the vendee agaiust the 
claims of a mortgagee is governed by Art. 83 to 
the Limitation Act or if the contract is registered 
by Art, 116 of the Act. The starting point is the 
date when the purchaser was compelled to pay 
oH the mortgage. {Broadway and Abdul Kadir, 
77, ) Abdul Aziz Khan v. Muhammad Baksh. 

3 Lah. 816 j 64 L 0. 481 : 8 Lah. L. J. 682. 


- — —Art. 83 -Suit for value of goods supplied 
by commission agent— Limitation. 

A suit for the recovery of the money due on 
account of the value of goods supplied by the 


LIMITATION ACT (IX OF 1908), Art. 84. 

plft. as commission agent to the deft, is governed 
by Art. #3. [Rattigan, C 7 ) SaRAB Dial Ishar 
Das v . Devi Dittamal Ghordiian Das. 

139 P W. R. 1918 • 46 I. C. 541 : 

59 P. L. R. 1918, 

•Art. 83 — Rig ht to be recouped— Loss by 


an agent. 

A suit by an agent to enforce bis right to be 
recouped by his principal in respect of losses 
sustained daring the agency is governed by Art. 
83 of the Act, trie ngbt being ihe direct conse- 
quence of the agency contract. [RatUgun and 
Lc Rossignol.J I jManghi Ram v. Ram Saran Das 
| Maman Chand. 35 P. W. R. 1915 : 

23 P. R. 1915 : 26 I. C. 415 : 100 P. L. R, 1915. 

Art. 83 — Indemnity — Breach — Cause of 

action . 

Where there is a covenant in the nature of 
an indemnity (i.e.) to discharge debts on property 
the covenantor becomes liable only when the 
plff. actually suffers damages, e. g. by loss of pos- 
session, etc., ar.d a suit brought within 3 years of 
that date is in time. [Scshagin Aiyar and Moorc % 
77.) Seetamma v. Narayanmurthi. 

67 I. C. 982 ; 38 M. L. J. 470- 


Arts. 83 and 116 — Indemnity bond — 
Breach— Suit. 

Claim on a registered indemnity bond is govern* 
cd by Art. llo and not by Ait. 83. [Krishnan, 7.) 
Venkatacuellam riLLAt v, Krishnaswamy 
Pattan. 50 I. C. 678, 

— -Arts. 83 and 116 — Contract of indemnity 
Vendee to discharge debts of vendor. 

The question whether a promise by the vendee 
to pay otf the debt due from the vendor is a con* 
tiact of indemnity within Art. 83 purely depends 
on the wording of the document in each c 3 se. 3i 
A. 583 R c f. Where the property was worth more 
than the debt and the discharge of the debt was 
the only consideration lor the transfer, the con- 
tract to pay ihe debt is a contract to indemnity. 
Wile re, however, the vendor leaves pari of the 
Cjusideration in the vendee's hand to pav on the 
dejU oi the vendor, the vendor may sue the ven- 
dee il he fails lo pay the deois alter tuey uecoiae 
aue and the words of suen a covenant would not 
amount lo a c.mt.aa oi mde unity proper. 3o M. 
346 *-u*t. A contract of indemnity may he one ol a 
sale or a gut, \Abdur Rahim and Srinivasa 
Hiy^ngar, Jj Kaliyammal v. Kolandavbla 
Goundek, 38 I. C. 158 : 6 L W 228, 

™7 — Arc 83 — Contract to pay rent . if assessed. 

Where a vendor of land held iree of rent makes 
a covenant in a sale deed to pay rent if assessed 
and decreed against the vendee, a suit by the 
vendee to recover money paid as rent is a claim 
on a contract to indemnity and is governed by 
Art. 83 oi the Act. [Evans, 7. Cj TajammUl Hus- 
sain u. Kaunak. 13 I, 0, 970 : 15 o. C. 25. 

*4 — Application by Attorney tor 
realisation of costs— Summary inquiry— Calcutta 
High Court Rules — Limitation for suit 
When an application by an attorney for reali- 
sation of costs under the High Court Original 
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LIMITATION ACT (IX OF 1908), Art. 84. 

Side Rules Chap. XXXVIII, i\. 0 / involves enqui 
ry, it would be dealt with in a summary manner, 
52 Bom. 1; 24 Cal. 70 aod 1 Bom. 25 Ref. Art. 84 
of the Lim. Act applies to a suit for the purpose. 
[Chaudhun, J .) Lakimam Dasi Dwijendra- 
NATH MoOKERJEE. 

46 Cal. 249 : 51 I. C. 941 : 23 C W. N 473. 


LIMITATION ACT (IX OF 1908), Art. 85. 

bringing the amount in suit up to Rs. 1,450. Held 
that the applicable article was 57 fer which the 
period of six years under the Punjab Loans 
Limitation Act of 1904. The balance being an 
acknowledgment of starting fiesh period of 
limitation under S. 19 of Act IX of 1908. An ac- 
count is mutual, when there are transactions on 
each side creating independent obligation on the 
other and where the transactions create 
obligations on one side only, though on the other 
being merely complete or partial discharges of 
such obligations tbc account is not mutual. 59 
I.C.669 Appl (Campbell and Moti Sagar , JJ.) 


I—— Ar ‘- M-C*U-SuitJcr fees by legal olher and where the transactions create 
pract horn. Limitation. obligations on one side onlv, though on the other 

A smt by legal practitioner for remuneration being merely complete or partial discharges of 
or work done is governed by Art. 84. The word such obligations the account is not mutual. 59 
costs m Art. $4 is not confined to out of pocket IiC . 669 A PP 1 [Campbell and Mol , Sagar . JJ.) 
expenses of he petitioner. [iv„lhs. C. J. and T hakur Das v Tut Firm Bishan Das 
fyaoji, J.) Maharaja of Vizianagaram v. Xara- 1923 Lah 686. 

SINGA Rao. 29 I. C. 763. I 

Art. 85— Mutual, open and current 

Art. 85 -Mutual, open and current account— Meaning of . 

account— Limitation. j t j s we j| settled that an open account is one 

Plffs. and del ts. agreed that the former should which is continuous or current, uninterrupted or 
purchase grain for the latter and store it in their unclosed by settlement or other wise consisting of 
godown, that defts. should pay interest on the a scries of transactions. A current account has 


outlay, make a deposit to cover losses and that 
defts. should be entitled to any profits made upon 


been held to be an open or running account bet- 
ween two or more parties, or an account which 


the resale of the grain by plffs. Held . that the contains items between the parties from which 
transaction was a mutual, open and current ac* the balance due to one of them is or can be ascer- 
count and limitation began to run at the close of tained. Mutual accounts are accounts which show 
the year in which the last item was entered in the reciprocity of dealings between the parties and 
account. ( Richards , C. /. and Titdball , J.) Sheo do not embrace those having item on one side 

.. .. ... . . • • a . . . ... ■ • • 1 


Partab Singh v. Brij Kishgre. 


16 I. C. 336. 


Act. 85 — Essentials— Mutual open and 

current account. 

Under Art. 85 of tbc Lim Act the Court has to 
consider whether the account between the parties 
was mutual, open and current indicating reci- 
procal demaods between the parties. It is not 
essential that the balance should in fact have 


onlv though made up of debits and credits. 
Scott'Snu lit and Moti Sagar , JJ.) The FIRM 
Rup Chand Jivan Singh v. The Firm Poho 
Mal-Nathu Mal. 1923 Lah 347. 

Art. 85 — Mutual open and current ac- 
counts — Test of. 

The test of applying Art. 85 is mutuality and 
reciprocity ; therefore where there are entries on 


been in favour of one party at some stage. It is one side showing cash advances, price of cloth 
enough it the dealings are such that the balance sold, payment made to third person on behalf of 


24 Bom. L. R. 1284 : 47 B. 128 : iy*u com. 5 snuwiu* ~ t 

1 kinds of giains from tbc defendant and having 

Art. 85 — Mutual account— Who t is— Suit. 1 sold them sn the market credited the P r ° cc * e ds to 

limitation — Terminus a quo. the defendants, the suit comes under Art. 85 0 

The test for determining it the dealings bet- the Limitation Act. Nature of mutual, open a 

ween the parties arc mutual is to see whether CU rrei t accounts fully considered. (AbOu <1 
the dealings arc entered in an accouot consisting and Harrison , JJ.) Abdul 
of mutual items of debit and credit and not wbe- Shivji Kam-Khem Chand. 1923 Lan. 099 . 

balance will shift from one side to the other.! current account— Sinking of 6, a 1 

The limitatiovi in the case of mutual dealings I recovery m lit nal H ek 1 ia ^ s between the 

KAM - stated account but of a mutual, open ana current 

A't 85— Mutual account — Test of aCCO unt where there have been reciprocal do- 

Puniab Loans Limitation Act 11904) mauds between the parties and a »iut for recovery 


entered in the account, [.uacieoa, o. j- 
Shah J.) Madhav Moti Ram v. Jairam Sakha- 
BAM 63 I.C. 950 : 23 Bom. L B. o40. 

Art. 85 — Mutual account — Test of 

Punjab Loans Limitation Act 11904) 

' ... ... II It 111 C 


claiming 
tbe 13tb 
balance : 


plaintifls on tbe 20th May 1913. Thereafter tbc , -Current account - Striking 

i .o «- ** us£d to 
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LIMITATION ACT (IX OF 1908). Art. 85. 

borrow money too and the latter sued to recover 
the balance struck by the defendants, held that 
the soil was governed by Art. 85, as the dealing 
disclosed a mutual, open and current account, 
and the mere striking of tbc balance was no 
evidence of a new contract. ( Abdul Raoof and 
Marlincau, JJ.) Ratan Chand Jivai.a Das v. 
Asa Singh Bogha Singh. 62 I. C. 898. 


Art, 85 — Mutual, open and current 


i LIMITATION ACT (IX OF 1908), Art. 85 . 

: suit was governed by Art. 85 of the I.im. Act. 75 
P, R. 1910, Dist. (Ratiigan. J .) DoGaR Mal V. 
I MU LA. 

: 17 P. W. B. 1920 : 54 I. C. 453 : 9 P. L B. 1920. 


Art. 85 — Sco/c of. 


account- What constitutes— Mutual demands. 

Although the account between the parties is a 
current and open one yet in order that Art. 85 
may apply it is also necessary that each party- 
must bave a demand against the other. Wbere 
however it has not been shown that the defen- 
dants-respondents could have made any such 
demand during the currency of the account the 
requirements of Art. 85 have not been fulfilled. 6 
C. L. J. 158 ; 17 M. 293 ; 34 M. 513 ; 27 1. C. 879 ; 
22 B. 606 : 21 I. C. 773 ; 32 A. ll and 17 I . C. 69 
Ref. (Shadi Lai and Broadway, JJ.\ The Shop 
Hakdilal Ram v. Pokhak Das. 3 Lab. L J. 382. 


In the case of the plff. alone being the banker. 
I advancing and receiving part-payments, without 
I mutual accounts or demands but with a balance 
in his favour, Art. 85 of Sell. 1. of the Lim. Act 
1 is not applicable. {Chevis, J.) BUDH Ram v. 
Ralli Ram. 

■ 37 I C. 300 : 193 P. W. B. 1916 


Art, 86 - Mutual account, what is— Shift- 
ing balance necessity. 

hor a mutual account there are obligations on 
each side creating independent obligations ou 
the other. Where the obligation is on one side only 
those on the other being merely complete or 
partial discharges of such obligations, the account 
is not mutual. The absence of a shilling balance 
however is not conclusive against the mutuality, 
wnerc plff. used to advance money to defts. who 
used to send grain to plfl. who used to sell it and 
credit it to the defendant after deducting his 
commission, held, that the account was a mutual 
one. {'scotl-Snuth, J.) Ratan Chand Jwala Das 
v. Asa Singh Bogha Singh, 

. 3D.P. I. B. (Lah.) 8 : 89 1. C. 669 : 

26 P. W. R. 1921. 


- ““Art. *6 Balance due on current account 

4 tVJ. tl t n l time bul advanced more than 

3 years of preceding Hem. 

Where the last item in a mutual, open and 
current account was advanced to defts. within 
3 years but that item was advanced more than 

l 3 aS C mecedi r t! h -»* Cl0Se0f thc ytar '"which the 
h. cm wasont «cd. the suit is barred 

Pnwioi, account! 

“ Go„,s D Rai, 

1 tah. 12 : 64 P. L. R. 1920 : 55 I. C. 872 : 

85 P. W. R. 1920. 


account ° pt " anA 

fo f. due on a balu account 

balances struck up to a certain rtJI Paines on 

Srtadg^TS? sr but Ks 255 

toe patties were mutual, o^n and cuS£t2S1£ 

C D— VOL. in 136 


Art. 85 — Mutual, current amt open 

j accounts— Test of • 

In order that accounts might be mutual within 
j the meaning of Art. o5 of the Limitation Act 
there must be transactions on each side* creating 
independent obligations on the other, and not 
merely transactions which create obligations on 
the one side, those on the other being merely 
complete or partial discharges of such obligation. 
If there may be a balance in lavour of either party 
it follows that there mu9t be mutual liabilities ol 
both parlies to each other ; if however the 
balance is always in favour of one party in the 
\ery nature of the transactions, then there is i?o 
case of separate mutual dealings and Ait. 85 will 
not apply. 6 C. L. J. 158 foil. [Schwab*, C. J . and 
Wallace, J.) Thurutheblakath T. P. Kunhi- 
KUTT! ALt r. KUNHAMMAD. 

44 M. L, J. 184 : 17 L. W. 248 : 

(1928) M.W. N. 81 : 1923 Mad. 278. 


Art. 85 — % * Open , mutual and current 
account. 19 . 

Where if sends goods to 8 for sale on commis- 
sion. receives advances thereof from time to time 
and semes the sum due by him at periodical 
settlement of accounts, Held , that a suit for 
accounts by A against B after the dealings bad 
stopped is not a suit on an M Open, mutual and 
?“" cnt * c coum* # within Art. 85 of the Act. 
(Abdur Rahim and Stinivasa Aiyartgar . JJ.) 
Kuppusawmy Aiyar p. Vebrappa Chbttur. 

37 1. C. 876:5 L. W. 375, 

Qtni and?}?' 85 # t,ld 88 “ " A PP^ablltly—Mnlual, 
open and current account. 

Where in the dealings between the parties 
something outside the mere entrusing of goods 
for sale is found such as for example advances 
from time to time by the plfi. to the deft, and 
credit for the goods sold on dcft.‘s behalf, these 
elements are quite sufficient to bring the case 
under Art. 85 for the balance due on a mu£l 
open and corrcot account and Art. 88 has no 
application Where plff. advanced different sums 
at different times to the deft, which advances Were 
treated under an agreement as a consolidated 
debt commencing from the date of agreement 
and a pro-note was executed by the deft 
the same day about the consolidated items, held 

Art 84 an t H°nn he ^ asis of * h # dealings fell under 
Art. e;> and not under Art. 88 a* 

8, w, Jj) YO te 

Sahib v. Isac Ismail & Co. , 29 I. o. 462 • 

(1915) M. W. N. 519. 
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LIMITATION ACT (IX OF 10081. Art 85. i LIMITATION ACT (IX OF 1008), Art. 85. 


Art. 85 — “ Mutual , current and open 

account ", what is. 

To constitute a “ mutual, current and open 
account *' the account must not only be mutual, 
current and open but there should also be reci- 
procal demands between the parties. 34 M. 513, 
Dist. ; 6 T. R 189, Foil. Per White. C. 7. and Old - 
field* 7. dissenting. — An advance by one person to 
another for carrying on business with him docs 
not cease to be an item of debit against the other 
in the mutual, open and current account by the 
fact of execution of a promissory-note for the 
advance received. [White. C. 7 . and Oldfield , 7.) 
Sowcak Bapu Sahib Co. v. Isoc Ismail & Co. 

24 1. C. 128. 

— Art. 85 — Advance of money — Consigning 

goods on commission— Obligation, nature of. 

Where the plff advanced money to the deft, 
and the latter consigned goods for sale on com- 
mission there were independent obligations and 
mutual account within Art. 85 of the Lim. Act. 
I Wallis, J.) NUMBBRUMAL CHETTY V KOTTAYYA. 

21 I. C. 773 : 14 M. L. T. 498. 

ArL 85 — Mutual , open and current 

accounts— Test. 

The test to find out a mutual, open and 
current account is whether there were 
mutual demands and not merely pay- 
ments by one party to the other on 
account of a debt due by the former to the latter. 
Mere shifting of balances sometimes in favour of 
one party sometimes in favour of another affords 
no real test of mutuality though it is an important 
consideration. 34 M. 513 ; 21 M. L. J. 391 ; 17 M. 
293, Ref. [Sundara Aiyar and Sadasiva Aiyar , 
77.) Thuppati Veeri Chetti v. Moluguvam 
Ranganayakulu Aiyar. 17 I. C. 48 : 

23 M L. J. 510. 


■ . Art, 85 —Balance always in favour of 

one party . m . ... 

Per Abdur Rahim. 7.— It is not sufficient that 
the acecount is open and current or that the 
entries show debit and credit ; there must be 
reciprocal demands. Accounts are not open and 
current when ihe opposite paity is not allowed 
to show that they were not kept in the ordinary 
course of business. (Per Phillips. J.) It makes no 
diffeience that the expenditure and receipts arc 
kept in separate books, nor that the balance is 
always found to be in favour of one party. 
[Abdur Rahim and Phillips , SbU f* x N 4nfl U . 

V. ETHIRAJAMMAL. 10 “ " r tnl 

(1911) 2 M. W. N. 440 : 12 I. C. 673 . 

22 M, L. 

Art. 85 — Mutual, o(cn and current 

,C Thc facUhaUhc balance of an account was 
always in favour of the same party does no 
prevent the account from being mu ual. Tha test 
is the intention of the parties. [Ha II, fax. A. C J.) 
PANDUBANG it. Kalludas. 1923 Nag. 108. 

Art. 85 — Mutual, open and current 

- Iranians bcl»«.. to 
parties no balance was struck and payments were 
made by one party not in respect of any pan 


cular transaction, but in respect of the account 
generally land hundis were drawn from time to 
time by one party at a time when the balance 
was decidcdl) in the other party's favour. Held, 
that the transactions constituted a case of mutual, 
open and current account with reciprocal de- 
mands within the meaning of Art. 85 of the 
Limitation Act. [Daniels, A. 7. C.) Banke Lal 
r. Kaniiaiya Lal. 1922 Oudh 124. 

Art. 85 —Mutual account— Test — Shift- 
ing balance if necessary. 

Mutual accounts are such as consist in reci- 
procity of dealings betwcen;the parties and do not 
embrace those having items on one side only 
though made up of debits or credits. Where the 
account in this case shows dealings between the 
parties which amounted to mutual debits and 
credits on both sides so that sometimes the 
balance was in favour of one party and sometimes 
of the other, the case comes within art. 85 of the 
Lim. Act. It is not necessary that there must 
have been a shining balance, but it must be shown 
tbat was a possible and likely incident of the 
mutual transactions with regard to which the 
account was kept. ( Kulwant Saliay and Foster » 
77.) Fyzabad Bank, Ltd. v. Ram Dayal. 

4 P. L. T. 571 : 1924 P. 107. 

Art. 85 — Mutual , open and current 

account— Test of. 

It cannot be said that an account is a mutual 
account simply because there may have been 
occasionally a balance in the defendant's favour. 
There must have been reciprocal demand between 
the parties. 17 M. 293 ; 6 C. L. J. 158 followed. 
[Ross, 7.) Ram Sundar v. Amrit Pajiyar. 

4 P. L. T. 424 : 1 P. L. B. 288 : 

1923 P. 242 (1). 


Arts. 85 and lib— Mutual, open and cur - 

ent account— Test of mutuality — Adjustment 
vhen effective to save limitation. 

Unless the account is a mutual, open and cur- 
ent account an adjustment in the presence of the 
jarties does not furnish a fresh staitiog point of 
imitation. An account current is an open or 
unning account between two or more parties or 
hi account which contains items between the 
laities from which the balance due to one of 
hem is or can be ascertained. From this i it 
ollows that such an account comes under tne 
erms of open account in so far as it is running 
msettlcd or unclosed. Tne test of mutuality is 
hat the dealings between the parties should be 
uch that the balance is sometimes in favour of 
inc party and sometimes in favour of the other, 
Vherc account does not indicate transactions 
reating independent obligations on both sides, u 
S not mutual account- 42 C. 1043 ; 15 C. W. N. 
182 ; 6 C- L. J. 158 ; 17 M. 29 3 ; 5 C. 7a9 Rel. 
Contis and Ross, JJ.) Gopal Rai v. H ARCH and 
*AU ANAXT Rau. 3 P. L. T. 492 : 1922 P. 364. 

Art. 85 —Mutual account. 

The agent lor both the parties, lent money on 
juball of one firm to himself as agent lor the 
)t her firm. Each of these loans gave rise to a 
j..ht oi set off or claim against the borrower, 
ind as bothplaint.il and defendant were on 
the lenddrs, these transactions gave 



2165 


CIVIL DIGEST, 1911—1923. 


2166 


LIMITATION ACT (IX OF 1908), Art. 85. 

raise to reciprocal demand from time to 
time. The accounts were never settled. 
Held, the (act that the agent for his owr. con- 
venience totalled up the position and made entries 
of the result in each firm's books did not close the 
account. It was continuous and was, therefore, 
an open and current account, and having regard 
to the mutual loans, it was also a mutual account. 
8 L B. R. 149, Dist. {Robinson, C. J. and Mac- 
gregor, J.) R. M. A. R. R. M. Chetty Firm v. 
V.'E. R. M. N. SOMASUNDARAM CHETTY. 

11 L. B. B. 369 : I Bur. L. J. 240 : 1923 Bang. 18. 


LIMITATION ACT (IX OF 1908), Art. 89-Appli- 
cability. 

Where at a partition of a joint family a portion 
of the property is left joint in the hands of one 
member it belongs to all members as tenants-in- 
cora non and the member in whose possession it 
is left holds it as an agent of the other members. 
Therefore a suit by the other members lor an 
account of such property and for recovery of 
their shares is governed by Art. 89 and not Art. 
62 of the Act. ( Macleod , C, J. and Fawcett, 7.) 
Gabu Naroba i>. Zipru Ramsing. 

45 Bom. 313 : 59 I . C. 357 : 22 Bom. L. B. 1289. 


■ " Art. 85 — ''Mutual and current account." 

To show that an account was mutual, it is 
necessary to prove not only that one of the 
parlies has received money and paid on account 
of the other, but also that each of the two parties 
has received apd paid on the other's account. 
Each party should be able to say against the 
other “I have an account against you 1 '. 5 Cal. 759; 
6 C. L. J. 158, Foil. {Fox and Hartnoll, 77.) 
Ebrahi.m Ahmed Mehtek v. S. Abdul Huy. 

8 Bur. L. T. 116 : 27 I. C. 879 : 

8 L. B. B. 149. 

Art. 89. 

Administrator. 

Applicability. 

Death of Agent. 

Death of Principal. 

Demand and Befusal. 

Moveable Property. 

Termination of Agency, 

Administrator. 


I ——Arts. 89, 115 and 64 — Applicability — 
Adjusted account — Suit for tnoncy due on. 

Where the accounts of an agent have been 
taken and adjusted and a specific sum is found 
due from agent to principal, the principal can sue 
forthwith under Art. 64 or 115 of the Limitation 
Act and not under Art. 89 by which are con- 
templated suits in which accounts have to be 
taken. ( Mookerjcc and Richardson, 77.) Kesho 
Prasad Singh v. Sarwan Lal. 

26 C. L. J. 335 : 40 I. C.359 : 21 C. W. N. 591, 

— — Arts. 89 and 132— Applicability. 

Where an agent executed a kabuliat hypotheca- 
ting certain immoveable property and the agent 
was dismissed later on but was re-appointed./ield, 
that agent's position at the year of re-appointment 
was not governed by the kabuliat but the ordinary 

rules applicable to principal and agent and art 89 
of the Limitation Act applied to the suit. ID. 
Chatter jee and Richardson, JJ.) Beharj Lal 
Rai v. Hara Kumar Durr a. 

29 I. C. 748 : 21 C. L. 3, 458. 


— ArL 89 — Administrator —Limit for ac- 
count against. 

In a suit ior accounts against the administrator 
the limitation runs from the date when the plff! 
is entitled to put an end to the administration 
on attaining majority and not from the date on 
which he does in fact put an end to it. (Shar- 
fuddiii and Roe, JJ.) Janardhan Prasad r. 
Janakibati ThakuRain. 2 P. L. J 642 • 

4 P. L. W. 337: 40 I. C. 860 : 1918 Pat. 170! 

Applicability. 

“——Art*. 89 and 62 — Applicability — Co- 
owner suing for account of Property. 

Where two divided families have joint dealings 
managed by the eldest member, a suit for account 
against the manager is governed by Art. 89 and 
not b? 62. (Lord Philltmore.) Mbrla Vbnkanna 

MBR o A A° ASTHIAN ' 27 C. W. N. 725 • 

82 M. L. T. (P.C.) 86 : 1923 P. C. 81 (P;C ) 


— ■ Arts. 89 and II — Applicability— Suit for 

-Honey left with vendee for Payment to creditors. 

ih» by i 'J?? d< ? r to tecover from the vendee 
the money Jclt in his hands to be paid to creditors 

^lit 0 fo hc h * S fa , f d to pay inust be regarded as a 
for account in spite of the plaintiffs asking 

for a decree for a definite sum. (Chamier 
Abadi Bibi u. Ii,ahi Bakhsh. ' ‘ 

18I.C. 336:1IA.L. J.152. 

A , rt8 - 89 and 62 — Applicability r n . 

sharers Joint family— Partition— Portion left 
joint— Suit for account. ,e ‘ l 


Arte. 88 and 36 — Applicability — Suit for 
money misappropriated. 

A suit for money received and misappropriated 
by a servant is governed by Art. 89 and not by 
Art. 36. It is immaterial in a civil action whether 
the misappropriation charged is criminal or not. 
If there is no misappropriation but money is pav 

fv, by i h f. de(t ; to lhe p,£f ' * or m ° n ey received 
by the deft, and not accounted for. Art. 89 still 

applies . (Holmwood and Mullick, JJ.) Sbosahan 
Lalv. Harihar Prasad Singh. 

88 I. C. 462. 

Ar *'- Applicability — Suit for money 

paid to make a joint purchase. 

A suit to recover money paid (0 deft, to be used 
V Vo!?" 1 t purchase of property, is governed by 
Art. 89 and not Art. 60 or 106, as the deft, was 
M J he l a « r * ot the P 1S. (Shadi Ld 
and Le Rossignol, JJ.) Jetha Ram v. Mbhnga 

KA “ 33 I. C. 438. 

1 *!',*; 8 ?' 109 a “ d U0-AppiicabHity-.Co- 

sharers— Collection of outstandings by one 
member— Suit by other members for recovery 
of their share — Limitation . ^ 

*£& "is ssu“if«jas h r« as * 

42 M. L. J. 507 : (1822) M. W. N. 215 • 

•n M V *■ 5 16 l. w. 605 

30 M. L. T. 279 : 1922 Mad. 150. 
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LIMITATION ACT {IX OF 19U8*. Art. 89- Appli- j 
cability. 

Arts. 89 and 115 — Applicability —Suit \ 

against agent for account. 

A suit by a principal against his agent tor 
money received and not accounted for. is govern- 
ed by An. 89 and is barred after three years of 
the date of termination ot the agency. An agent’s 
Contract to account, is specially provided lor in 
Art. 89 and cannot be included in Art. 115 ot the 
Act. 12 A. 5*1: 2o C. 715. diss. : 14 C. 1»7: 5 1. 
C. 59: 24 A. 27, foil. (ir<i///s, C. J. and Scsha • 
gin Aiyar , J .) Vknkataciiella Chetty v. 
Narayana Chetty 

89 Mad. 376 : 26 I. C. 740 : 28 M. L J. 140. 

Death of Agent. 

Art. 89 —Death of agent— Suit again J 

licirs of agent— Onus. 

The burden will lie upon the plrt. to establish 
with regard to each specific .-urn that he is enti- 
tled to recover.it. Art. 59 is not applicable to a 
suit brought, not against the agent, but his repre- 
sentatives. 96 P. R. 1886 : 7 C. 627 Ref. Nor 
does this article show even by implication that a 
suit can be maintained against the representatives 
of a deceased agent. The intention of the law of 
limitation is not to give a right where there is 
not one, but to debar, after a certain period a 
suit to enforce an existing right 33 A. 356, Rel. 
(Mookcrjee and Holm wood, JJ.) KU.mUda Chakan 
Balal d. Asutosh Chattopadhya. 

17 C W. N. 5 : 16 I. C. 742 : 16 C. L. J. 282. 


Arts. 89 and 115 — Death of agent— Suit 

for accounts against heirs of agent— Limitation. 

A suit by a principal against his agent falls 
within Art. 69. but it after the termination of 
agency by the death of the agent, an action for 
accounts is brought against his heirs it is govern- 
ed by Art. 115- If there is a contract in writing 
registered, Art. 116 applies. The plff. is entitled 
to accounts for only such period as tails within 
three years of the institution of the suit, if Art. 
115 applies. 35 C 298: 24 A. 27: H C. W. N. 121: 
11 C. L. J. 43 ref. f Sharfnddin and Coxe . JJ.) 
Jhapajhanessa Bibee v. BamaSuxdari Chau- 
DHURANI. 16 I. C. 414: 16 C. W. N. 1042: 

16 C. L. J. 288 


-Arts. 89 and 120 —Death of agent— Suit 

for rendition of accounts against heirs of an 

agent. x 

A suit for rendition of accounts against the 
heirs of an agent in respect of rents and prohts 
received during the agent's lifetime and lor rea- 
lisation of the amount due from his estate, is go- 
verned by Art. 120 and not by Arts. C>2 or 89. and 
time runs from the date of agent's death 90 • • «■ 
1886: 10 C. 860: 31 A. 42t*. Foil. [Johnstone and 

Mali Dm. JJ.) Fats a r. Imtia^wan 

1 P B. 1912: 59 P. L. R. 1912: 13 I. C. 930. 

33 P. W R 1912 


Death of Principal- 

-Art. 89 — Death of principal— MU for— 

Accounts by heirs of deceased principal. 

The period ot limitation for •» principal to sue 
his agent is, under A-t 89. three wars from the 
date the accounts weie demanded or from tbc 
conclusion -of the agency. The heirs of a deceased 
principal arc entitled to demand an account lor a 


LIMITATION ACT (IX OF 19081, Art. 89— Demand 

and Refusal. 


Period oi tinee years, whether the principal has 
demanded or not. (Lord Par moor.) NobiN Chan- 
dra Bakua v. Chandra Modhab Barua. 

44 Cal. 1: 20 M. L.T. 430: 
21 C. W. N. 97 : 14 A L. J. 1199: 
18 Bom. L. R. 1022: 31 H L. J. 836 : 
24 C.L.J. 509: (1916) 2 M.W N. 565 : 36 I.C. 1: 

5 L. W. 452 (P. C.). 


Arts. 89 an d 120 - Death of principal — 

Suit against agent after death of principal— Posi- 
tion of agent — Trustee — Limitation. 

Where a person acted as go mast ha of J until 
J's death in July 1912. and then he acted as 
agent under J's widow, in a suit more than 
three years after her husband's death, against 
the agent for accounts from 1894 to 1915. 
Held, that Art. 89 of the Lim Act applied to the 
case and the claim for accounts for the period up 
to the death of J. was barred by limitation as the 
agency was terminated on J # s death and as the 
suit was brought more than three years after j's 
death. 43 Cal 248 : 44 Cal 1 foil. As the 
agent was not sued lor any act done by him 
alter the death of his late principal, which he 
might have done as a trustee, neither S. 209 
of the Contract Act nor Art. 120 ot the Limitation 
Act applied to the case. ( Chatter fee and Panton , 
JJ.) Sm. Sarshibala Dasi v. Chuni Lal Ghosh, 

26 C. W N. 320: 1922 Cal- 53. 


Art. 89 — Death of principal— Co-sharer 

— Management by one on behalf of another— Suit 
by hens of principal. 

A co-sharer managing a property on behalf of 
his co sharer als ) is an agent of the latter after 
which if the property continues to be managed, 
the manager woe Id be the agent of the represent- 
atives of the deceased co-shares. A suit for ac- 
count agamst'the manager by the representatives 
is governed by Art. 89. The commencement of 
the limitation will be the termination of the 
agency where there is no demand for any ac- 
count or where demands have been going on, as 
long as the management continued But if a de- 
mand was made which met with n*j attention, 
limitation will run from the date oi demand. 
i Stephen and Richardson , JJ.) Chandra Madhab 
Bakua v. Xabinchandra Barca. 

40 Cal. 108 : 18 I. C. 735 : 17 C. L. J. 103. 


Demand and Refusal. 

Arts. 89 and 115 — Demand and refusal 

- Omission to render accounts if refusal. 

A suit for accounts by a principal against 
lis agent, is governed by Art. 89, Lim. Act, even 
i there is an agreement by the agent to render 
iccount every year. The mere failure of the 
igcnt tv» render accounts on demand docs not 
uiiount to refusal within Art. 89 of the Act. The 
lucstion whether the failure of the agent to ren- 
ter accounts amounts to refusal depends upon 
he circumstances of each case. ( Panton ana 
Chat tcrjecs JJ •) Bhabataram Debi Chowdu- 

rani r. Sheikh Bahadur Sarkar. 

53 I. C. 075 : 30 C. L. J. 90. 
Art Rn—Dem AHii and refusal— Refusal 


by implication. , 

If there has been a demand for accounts and 
the agent has not responded to the call, there is 
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LIMITATION ACT (IX OF 1908), Atl. 89 — De- i LIMITATION ACT (IX OF 1908), Art 89— Ter- 
mand and Befasal. mination of Agency. 


an implied refusal within Art. 89. So also where i 
the agent has submitted accounts but has failed j 
to respond to the principal's demand lo explain i 
them. I Mooketjec and Roc . J J.) Madhusudan | 
Sen v. Rakhal Chandra Dass Basak. 

43 Cal. 243 : 19 C. W. N. 1070 : 

30 I. C. 697 : 22 C. L. J. 35 2. 

Art. 89 —Demand and refusal— Suit for j 

accounts — Agent, Manager of properties— Xo de- 
mand — Right of principal. 

An agent was appointed on 24-5 1S96 for 
the management of lands and in 1897 the prin- 
cipal transferied the property to his wife and 
2 years later, the wife transferred it to the 
husband. The agent continued to manage it as 
if no transfer had been effected and the agency 
was finally terminated in 1910. The present suit 
was instituted on 22-3-1911. in respect oi 
accounts. Held, that Art. 89 applied and in the 
absence of any demand and refusal during the 
continuance of the agency, the plaintiff was 
entitled to the accounts claimed. 32 C. 719; 
35 C. 298 Ref.: 5 I. C. 59 Dist. (Mocker ,ce 
and Richardson, JJ. \ SURES KaNTA Bane^jee 
v . Nawab Ali Sikdar. 

20 C. W. N. 350 : 29 I. C. 848 : 21 C. L. J. 462. 

Arts. 89 and 120— Demand and refusal 

— Suit for accounts . 

Art. 120 is a residuary article applicable only 
where no other article covers the suit. Express de- 
mand and refusal are necessary to start limitation 
under art. 89. (Robertson and Shah Din. JJ.) 
Sham Lal v. Banika Mal. 

14 I. C. 19 : 208 P. W. R, 1912. 

Art. 89— Demand and refusal— Refusal 

—Meaning of. 

The refusal of an agent to render accounts 
mentioned in Art. 89 must be an express refusal 
on a definite date and not a mere refusal to be 
inferred from the omission on his part to fulfil a 
promise which he has made to render accounts 
in answer to a demand made by the principal. 3 
C. L. R. 446 diss.: 11 C. L. J. 43 dist. (Johnstone 
and Shah Din , JJ.) Fatna v. Imtiazajan. 

IP. R. 1912 : 33 P. W. R. 1912 : 

.. 13 *• C. 930 : 59 P. L. R. 1912. 

Art. 89— Demand and refusal— Co-fir m- 

oipals— Demand by one does not start limitation. 

In a suit by Co- principals for accounts against 
an agent in the absence of a joint demand, limi- 
tation under Art. 89 runs from., the termination 
ol the agency. A demand by one only does 
not start limitation as against bim. (Das and 
Kulwant Sahay, JJ.) Jaodip Prasad Sahai v, 
Mt. Rajo Ruhr. 

. 2 P. 585 : 4 P. L. T 531 : 1923 Pat. 177 : 

1923 P. 464. 

Arti. 89 and 90 — Demand and refusal — 
Suttby principal against agent for recovery of 
money not accounted for— Suit against represen- 
tatives of agent. . 1 . 

Where a principal sues his agent for recovery 
of money received by the agent on his behalf and 
not accounted for, the suit is governed by Art 89 
of the Limitation Act and., where the agency is 
continuous, the poripd qf limitation starts from 
the date when the agent refuses to account for 


the moneys. A suit by the principal against his 
agent for damages caused by the agent’s breach 
of dutv or negligence is governed by Art* 90 of the 
Limitation Act, and the starting point of limitation 
is the date when the breach of duty or negligence 
comes to the knowledge of the principal. Arts. 89 
3nd 90 of the Limitation Act which relate to suits 
by principal against his agent have no applica- 
tion ta a suit by the principal against the repre- 
sentatives of his deceased agent. (Miller, C.J and 
Foster , J.) Rameswar Singh Bahadur v. 
Narendranath Das. 1923 P. 259. 

Art. 89 '-Demand and refusal— Refusal 

to render accounts— Postponement — Limitation. 

The refusal contemplated in Art. 89 is a de- 
finite refusal and there must be definite evidence 
that a definite demand was made upon a definite 
date and refused. It is insufficient to say that 
demands were made from time to time and the 
plffs. were “Put off" bv the defts, “ Put off" 
means postponement and the postponement is by 
no means tantamount to refusal. (Roe and Imam , 
JJ.) Nawab Choudhury r. Lok Nath Singa. 

43 I. C. 570. 

Moveable Property. 

Arts. 89, 115 and 116 — Moveable property 

—Suit for accounts against a rent Collector- 
Limitation. 

A suit for accounts against a rent collector, is 
governed by Art. 89 of the Act, as the term 
' moveable property” includes money and exclu- 
des the operation of Arts. 115 and 116, time 
running from the date of refusal to render an 
account. \M 00 kerjce and Buchland, JJ.) Pram 
Ram v. Moharaj, 26 C. W. N. 61 : 49 Cal. 250 : 

35 C. L. J. Ill : 1922 Cal. 355. 

Art. 89— Moveable property — Money. 

The expression % moveable property’ in Art 89 
extends to money. (Mookerjee and Richardson , 
//.) Kesho Prasad Singh v. Sarwan Lal. 

25 C. L. J. 385 : 40 I. C. 359 ; 

91 C. W. N. 591, 


Art. 89— Moveable property — Money. 

Money is moveable property within Art 89 of 
the Act. (Wallis, C* J. and Scsliagiri Aiyar, /.) 
Vf.nkatachellam Ciietty v. Narayan Chbtty. 

39 Mad, 376 : 26 L C. 740 : 

28 M. L. J. 140. 

Termination of Agency. 

Art. 88— Termination of agency— Ques- 
tion of fact. 

The question when an agency terminates, is a 
question of fact. (IValtts, C.J . and Seshagiri 
Aiyar, J.) Muthiah Chbtty v. Alagappa 
CHBTry - 46 I. 0. 430 : 41 Mad. 1 


— — Art. 89 — Termination of agency 

The facts of a case should determine the que: 
tion of the termination of an agency. Oun^r. 
Whether an agency continues ^or 'puTposes 
he agent s accounting to the principal even aft. 
the cessation of all dealings between them, jo r 
3.6 appr : 12 A. a41: 26 C, 176 Dis aonr I jL. 
Rahim and Srinivasa Aiyangar , JJ,) Kuppi 
SWAM Y Al YAK V. VBpRAPPA ChBTT,AR. 

*7 1. C. 876 : 6 l. W. 871 
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LIMITATION ACT (IX OP 1908>, Art. 89— Ter- 
mination of Agency. 

Art. 89 — Termination of agency — Agen- 
cy — Ter mi n atio n — S alary chit. 

The question where an agency terminates 
within Art. 80 is one of fact. It cannot be treated 
as a question of law and disposed of without 
evidence. It is not a matter of law that on the 
expiry of the term mentioned in the salary chit 
the agency comes to end ipso facto. A salary chit 
means ooly that the agency shall not terminate 
before the expiry of the term fixed by it or that 
agency shall last for the term fixed after which 
it may be continued. It does not mean that after 
the expiry of the period there is a new agency , 
but only that the original agency continues. 
{Aylittg and Srinivasa Aiyangar , JJ .) Rama- 
NATHAN C'HETTY V. HAS!. 

(1916) 2 M. W. N. 360 : 

36 1. C. 801 : 4 L. W. 452 : 31 M. L. J. 685. 

Art. 89— Termination of agency —Sub- 
sequent resumption of work — Suit — Limitation. 

Where an agent throws up the agency and 
leaves the place of business the agency is 1 
terminated within Art. 89. Lira. Act. The mere 
fact that he subsequently goes back to the place, 
and docs some business, cannot prevent the 
running of time as regards the first agency. 
(K'<j//is, C.J. and Srinivasa Aiyangar J .) Palani- 
APPA ClIETTY V. Ai.AGAPPA CHETTY. 

30 I. C. 691. 

[.See also 26 I. C. 740 : 28 M. L. J. 140 ] 

Art. 89— Termination of agency — 

Winnings of a lottery— Limitation. 

In a suit for money received by defendant as 
agent for plaintiff on account of plaintiff's 
winnings in a lottery, the agency continues so 
long as the money is held by the defendant for 
the plaintiff, and the right to sue arises under 
Art. 89 when the money is demanded and pay- 
ment is refused. ( RiggJ .1 Hokmasji v. Pohmyin. 

51 I. C. 530 : 12 Bur. L. T. 9. 

Art. 90— S nil against agent for neglect 

of duty—Starting point for limitation. 

Under Art. 90 the period of limitation for a 
suit against an agent for neglect of duties com- 
mences on the date on which the principal comes 
to know of the neglect and not when he realises 
that he has a sufficient cause for a good case 
against the agent. (Chatter jee and Watmsley , j 
JJ) TaNKI KoER V . MAHABIR PRASAD. 

J 25 I. C. 706. 


LIMITATION ACT (IX OF 1908). Art. 91-Aliena- 
tion by third Party. 

were made over to the principal, but when the 
neglect or misconduct by tbc agent comes to the 
knowledge of the principal, a reasonable time 
being allowed tor examination of the accounts. 
(Pox, C. /. and Twomcy. J.) A rdi kappa Chetty 
7. Kadappa. 36 I.C. 418 : 9 Bur. L. T. 130. 

Art. 90— Stiff against agent for mis- 
conduct. 

Limitation under Art. 90 for the principal’s 
suit against the agent for his misconduct will 
run from the day the account books are got from 
the agent, as it is then that the principal will 
ccmc to know of the agent’s misconduct. 
( Ormond and Parlett , //.) P. R. N. Palaniappa 
Chetty v. P. M. R. M. Firm. 

25 1. C. 136 : 7 Bur. L T. 199, 

Art. 91 

Alienation by Co-parcener. 

Alienation by Guardian. 

Alienation by third Party. 

Effect of Bar under. 

Fraudulent Alienation 
Startiag point of Lim(tatioi). 

Void Document. 

Miscellaneous. 

Alienation by Co-parcener, 

Art. 91— Alienation by Co-parcener— 

Declaration. 

Art. 91 does not apply to a suit by one mem- 
ber of a joint family for a declaration that a 
mortgage by others without the plff.'s consent is 
invalid and not binding on the family property. 

( Lindsay . A.J. C.) BUNDapRASAD v. Gaya 
Prasad Singh. 13 I. C. 547. 

Alienation by Guardian. 

Art. 91 — Alienation by guardian. 

A suit to set aside alienation by Hindu father 
during son’s minority without any benefit is not 
governed by Art. 44 or 91 but by Art. 144. (Scott. 
C. J. and Rae. J.) Anandappa v Totappa. 

33 I. C. 441 : 17 Bom. L. B. 1137 (Note). 

Art. 91 — Alienation by guardian , 

Alienation by an unauthorised guardian i9 void 
and need not be set aside. (Shadi Lai and 
Jones , //.) Sajjad Ali v. Muhammad Zulfikar 
Am Khan. 83 P. B. 1916 : 33 I. C. 943 : 

125 P. W. B. 1916. 


Art 90— Agent failing to pay money to 

third person — Suit by third person against 

suit against a person for default to pay 
money to plff.’s creditor by reason whereof the 
creditor has obtained a decree against the plff. 
is governed by Art. 90. Limitation Act. (Krishna- 
swamy Aiyar . /.) Rangaswami Aiyangar p. 
Srinivasa Aiyangar. 

91. C. 54 : 21 M. L. J. 453. 


—Art, 90- Principal and agent— Suit for 

neglect or misconduct— When becomes known. 

A suit for recovery of unauthorised payments 
made by the agent on account of the principal 
is governed by Art. 90. Time runs not from the 
date on which agency terminated or the accounts • 


-Art. 91 —Alienation by guardian. 

An alienaticn by dcfacto guardian not for 
necessary purposes, need not be set aside. 
(Sadasiva Aiyar and Tyabji, JJ.) Thayammal 
v . KUPPANNA KoUNDAN. 38 Mad. 1125 : 

26 I. C. 179 : 27 M. L. J, 285, 

Art. 91— Alienation by guardian. 

Art. 91 doe? not apply when the sale by a 
de facto guardian is void. (Haiti fax. A.J.C .) 
Husain v. Rajaram. 26 I. C. 813 : 

10 N. L. B. 133. 

Alienation by third Party. 

-Arts. 91 and 144— Alienation by third 

partv—Suit for possession and cancellation of 
document— Litni tation. 
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LIMITATION ACT (IX OF 1908), Art. 91-Alien- 
ation by third Party. 

Suit for possession of a property basin'* title 
under a grant executed in plff.’s favour, with 
prayer for cancellation of a document executed by 
his grantor in favour of the deft., subsequent to 
his own is not one for the cancellation and is 
governed by Art. 144 and not by Art. 91 [\Valsh % 
J t ) Bageshra v. Sheo Nath. 

32 I. C. 930 : 14 A. L. J. 464. 


LIMITATION ACT (IX OF 1908), Art. 91— Starting 
point of limitation. 

have his right to property extinguished by the 
lapse of three year> under Art, 91. [Batten. A . J. 
C l Sheshrao v . Maroti. 55 I. C. 407. 

Fraudulent Alienation. 

■Arts. 91 and 120 — Fraudulent— Cancel- 

e * 


•Art. 91 — Alienation by third parly. 


A suit by a person denying the genuineness or 
•be validity of the will is not governed by Art. 
91. (Retd, C. J. and Johnstone , /.) MUKAD Bibi 
t>. Khadim Hussain. 12 |. c. 49 : 

114 P. W. B. 1911. 


———Arts. 91 and 144 — Alienation by a third 
party— Suit by co-sharer for setting aside lease 
by lambardar — Limitation. 

Where a co sharer sues for a declaration that a 
lease granted by a lambardar is invalid against 
him the suit in time so long as the co-sharer's 
right to the property subsists Art. 91 of the Limi 
tation Act applies only where the plaintiff or his 
predecessor-in-title was a party to the instrument 
sought to bo set aside. 1 N. L. R. 129 : 81 P. R. 
1916 Ref. ( Drake Brockman , J. C.l Kunjii al 
v. Chandra Singh. 64 I. C. 775 : 

17 N. L B. 169.' 


* Art. 9L— -Alienation by third party — 

Suit to eject a tenant — If a mortgage by tenant to 
be declared void, 

A landlord need not have a mortgage created 
by a teoant declared null and void within the 
period fixed by Art. 91, before he can sue to 
eiect a tenant. 34 C- 329 (P. C.l ref. to. ( Drake 
Brockman, J. C.) Bapu v. Temsa. 

18 I. C. 982 : 8 N. L. B. 29. 

TT7 , . 91 — Alienation by third party— 

Applicability. 

Article 91 can only be applied when the plain- 
tiff has been himself or ihroogh his predeccssor- 
m-m terest a party to the instmment assailed. 
(Pratt and Duckworth , JJ.) Mi San M,» Khaing 
v. Shwe Ba. 

1 Bar. L. J. 106 : 1923 Bang. 82 (2). 

Effect of bar under. 


r Art - ®1 —Effect of bar under— Suit for 
possession. ‘ 

A suit for possession of properly is not barred 

”^ e y be f aUSe l period £or the cancellation 

KenL'oX T?" 'J 138 ^ 0Ut ' [Rtid ' C ' L and 

Kensington, J.) Muhammad Umar Ati v. Aman 
AU. 170 P. W. B. 1911 : 18 I. C. 140 

261 P. L. B. 1911. 


7T" . Art- Ql— Effect of bar under— Suit for 
Q° s [ s i * s r f l0l, ~ dvoidance °f instrument— Cause of 

Though a person suing for possession of 

e u pr0per ? y whose r « ht to possession 
is blocked by an Instrument must set It aside 
under Art. 91 of the Limitation Act time does 

not begin to run, until the necessity to sue fo? 

SSn 810 ! 1 aCC ( Qe8 ' A perSon who h as had no 
occasion to sue for possession of property cannot 


tation of a document — Limitation. 

A suit for declaration that a mortgage deed 
executed by the plaintiff was without valid con- 
sideration and ineffectual being intended only to 
defraud his creditor at the time and that the 
defendant has no right under it, is governed by 
Art. 91 or 129 and limitation runs from the date 
of the execution of that document. (Richards, 
C. J. and Piggotl, J.) Mirza Oasim Beg v. 
Muhammadzia Beg. " 37 All. 640 • 

29 1. C. 968:13 A. L. j. 913'. 


Art 91— Fraudulent alienation— Frau- 
dulent decree— Suit t 0 set aside. 

A sale in execution of a fraudulent decree is 
not void, hut voidable such a sale cannot be set 
aside without setting aside the decree. (Mooker- 
ice and Richardson. Jj.) Rajkumar Sarkbl v. 
Rajkumar Mali. 33 I. C. 767 : 20 c. W. N. 669. 


— ~ — “ Art - 91— Fraudulent alienation— Setting 
aside of. 6 

A plff. can sue to set aside a sale-deed on the 
ground of fraud, if in interest in praesenti is not 
conferred thereby within 3 years from the time 
of deft, s attempt to take possession unlawfully 
(Seshagtri Aivar and Napier, JJ.) SUKRAMMA 
Pillai V. Kuppamual. 31 c . 106. 

Starting point of Limitation. 

— — A , rt ' 9 }~ S i‘l r J ing i>oint of limitation— 
Suit to set aside gif! for undue influence 

A suit to set aside a gilt deed for undne influ- 
ence I* governed by Art. 91. Time runs from the 
time when the facls enlitllng him to set aside the 
instrument become known to him. The cessation 
of undue influence lias no relevancy on the qnes- 
tion of hmitatton unless it can be brought under 
S. 18 of the Act. 31 M. L. J. 362, Expl. ‘*Plaintiff'’ 
in 3rd column of Art. 91 includes predecessor and 
the onus of proving that the plff.'s knowledge 
T 10 ? th3n three years before snit is not on 

j h r \ de w damS ' ^ Sadas,Va Aiyar mid Spencer 
JJ.) Rajarajeswara Sbtupathi i». Kuppdsami 
Aiyar. 11921) M. W. N. 722 : 68 I. C. 852 • 

41 M. L. J. 474. 


——Art. 91 Starting point of limitation- 
Cancellation of a document — Suit for 

The word •‘entitled” in Art. 91 ol the Lim Act 
means en .tied by law, U„ under S. 39 of the Sp 

nm, tni £ a S ? t for C3ncelIat ion of a documeEt 
time wiU begin to run from the time when the 

Plff. becomes aware of facts which create in him 
a reasonable apprehension that he will suffer in- 
mry if the document be left outstanding. (Phillips 
and Krishnan, JJ.) Bala Sundra Pandian Pil- 
LA. * 1. AUTH.MULAM ChETTIAR. 4 Til «£ 
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LIMITATION ACT (IX OF 1908), Art. 91— Starting 
point of limitation. 

to set aside those transfers under Art. 91 arises 
only where the undue influence ceases and plff. 
bas full knowledge of all the matters. [Wallis, 
C. J. and Scshagiri Aiyar, J .) Raja Rajeswara 
v. Rajagopala Aiyar. 11917) M. W. N. 906 : 

43 I. C, 164:7 L. W. 28. 

Art. 91 — Starling point of limitation. 

The suits to set aside instruments on the ground 
of undue influence are governed by the article. 
The cessation of undue influence is not the start- 
ing point. Rescission of a contract cannot be 
made by a unilateral repudiation ; it must be 
made by a decree of competent court declaring a 
contract or transaction void. (Miller and Sada- 
siva Aiyar , JJ.) Raja Rajeswara Dorai v. 
AruNACHELLAM Chkttiar. 38 Mad. 321 : 

13 M. L. T. 469 : (1913) M. W. N. 453 : 
19 I. C. 596 : 24 M. L. J. 592. 


Art. 91 — Starting point of limitation — 

Suit to canocl a registered instrument under 
S. 39, Sp. Rel. Act. 

Where an instrument cannot take effect until it 
is registered, to cancel such an instrument under 
S. 39, Sp. Rel. Act, the limitation commences 
to run under Art. 91 from the dale of its registra- 
tion and not from the date of its execution. (3 A. 
494—6 A. 207. 1 O. C, 178 : 28 M. 349. 

R.) ( Stuart , J . C ) Ali Mirza Beg v . Hasan 
Raza Khan. 39 I. C. 456 : 4 0. L. J. 108. 

Void document. 

Art 91 — Void document— Minor, docu- 
ment by. 

Art. 91 of the Limitation Act does not apply to 
a suit for possession, where the plff. alleges and 
proves that a sale deed is void because it was exe- 
cuted by him while minor but does not claim 
impressly to have it cancelled or set aside. 
( Batchelor , A C.J., Shah and Kemp , JJ.) Nassau- 

WALU Patil v. Patil. i 2 oAo“?» b « 8 » : 

47 I C. 581 : 20 Bom. L. B. 802 (F. B.). 

■Art. 91 — Void document— Sail for can- 


cellation of deed of exchange. . 

A person suing for recovery of property which 
he has transferred to another under a deed of 
exchange which is not binding on him need no 
have the deed cancelled. (Scott, C. /• 

ANANDAPI'A v. Totappa. 33 I C. 441 : 

17 Bom. L. R. 113/ Note. 

Art 91— Void document— Alienation bv 

Hindu widow — Sham — Suit to recover possession 

— Limitation , . „ 

A suit by a reversioner to recover possession o 

property alienated by a Hindu widow is not go- 
verned bv Art. 91 of the Lim. Act when the lm 

pvasss 

JJ j 30 1. C. 909 : 17 Bom. L. R. 698. 

Art 9 i — Void document— Suit for par- 


LIMITATION ACT (IX OF 1908), Art. 91-Void 
document. 

Art. 91 does not apply where a suit is brought 
for possession and partition upon a declaration 
that a document under which the deft, claims is 
void. ( Mookerjcc and Panton. JJ.) Njbaram v. 
NirUpama. 34 C. L. J. 568 : 69 I. C. 470: 

26 C. W. N. 570. 

•Arts. 91, 95 and 120 -*Void document— 


Deed void ab initio— Suit to set aside— Limita- 
tion— Arts, 91 and 95 not applicable . 

Where a deed is void ab initio neither Art. 91 
nor Art. 95 are applicable to a suit to set aside tbe 
deed. The proper article is 120. ( Sanderson . C. / 
and Richardson, J,) SaRatchandra Gupta tv 
Kanai Lal Chakravarty. 26 C. W. N. 479. 

-Art. 91 — Void document . 


Art. 91 has no application where the deed is 
ab initio void. 33 Cal. 257 : 28 Bom. 420 and 30 
Cal, 433 ref. ( Newbould and Panton , JJ % ) SaNNi 
Bibi v % Siddik Husain. 23 C. W. N. 93 : 

49 I. C. 76 : 29 C. L. J. 55. 

Art. 91— Void document— Alienation of 

debutter property of . 

When properties belong to idols the conveyance 
of those properties by the Court of Wards on be- 
half of a disqualified proprietor is void and Art. 
9l is not applicable. ( butcher and feunon, JJJ) 
Kaurmani Singha v, Warip Ali Mu^a. 

28 I. C. 818 : 19 C. W. N. 1193. 

— — Art. 91— Void document— Fictitious 

deed. 

Art, 91 of the Lim. Act is applicable only 
where the transaction is not void ab initio but 
voidable. When ihc sale deed is fictitious having 
been executed under undue influence it should be 
ignored altogether even if it bas been acted upon, 
and a part of the consideration has nominally 
passed and so Art. 91 does not apply. (Shah Din , 
J.) Taro v Sarbdial. 34 P. W. R. 1916. 

•Art. 91— Void document— Lease not 


binding on plff . . , 

Lessee in possession whether could be ejected 
without setting aside the lease. If the lease is 
not binding on plff. he is entitled to recover the 
property without setting aside tho lease. 1C. V\ . 
N. 433 ; 33 C. 257 ; 34 C. 329 Fol. (P.C.) [Halits. 
C. J. and Seshagiti Aiyar, J.) SECRETARY of 
State v. Subraya Karantha 18 M L. T. 504. 
2 L. W. 1176 : 31 I. C. 690 : (1915) M. W. N. 962. 

-Arts 91 and 124— Void document. 


A void transfer does not require to be set aside. 
Sales void ab initio do not become valid under 
the Act it not set aside within the limitation 
period therclor by suit. A suit to recover a temple 
from 2 persons who were appointed by agreement 
ot the existing trustees to manage the temple till 
the disputes between themselves were settled, is 
-over ned by Art. 124 and not by Art. 91. The do- 
cument vesting the management on those two per- 
sons need not be set aside within 3 > r cars unde 
Art. 91. [Wallis. C. J. and Coulls-Trolter. J.) 

NARAYANAN V. U»l, *«,»«. t 


on an 

d. 


Art. 91 —Void dooument— Avoidance of 


— Declaration . 
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LIMITATION ACT (IX OF 1908), Art. 91— Void 
document. 


LIMITATION ACT (IX OF 1908), Art 91 — Miieel- 
UneouB. 


If Ihc instrument is voidable and not void ab 
intlio and is executed by the plaintiff or by his 
predecessor, the plaintiff cannot elude the opera- 
tion of Art. 91 by suing as for a declaration ; but 
in determining whether the plaintiff is attempting 
to elude the operation of Art. 91, it is necessary 
to consider the plaintiffs case as to 
the instruments where according to the plaintiffs 
an instrument is not voidable but void ab initio 
and they make the definite case that the instru- 
ments were nominal and were not acted upon 
during the lifetime of the executant: Held, it is 
impossible to hold that Art. 91 applies to the facts 
of the case. ( Das and Adami, JJ.) Mt. Bibi 
Kaniz Bainab v. Syed Mobarak Hossain. 

1924 P. 284. 

Art. 91 — Void document — Suit to set 

aside— Limitation. 

Art. 91 of the Limitation Act is not applicable 
to a suit to avoid a document which is ab initio 
void and invalid. [Bucknill, J.) Abdul Rahman 
v. Wali Mahomed. 65 I. C. 224. 

Art. 91— Void document— Bogus deed . 

When a document is of a bogus character, Art, 
91 of the Act is inapplicable, [Jwala Prasad , J .) 
Ram Birchsing v. Soujhari. 58 I. C. 380 : 

3U. P. L. R. (PaU 226. 

Miscellaneous. 

Arts. 91, 118 and 120— Registered docu- 
ment admitting adoption — Suit to set aside and 
for declaration. 

Where a person executes a registered docu- 
ment declaring he had adopted another, a suit for 
a declaration of its invalidity would fall under 
Art 91. If it is for declaring that it never took 
place, Art 118 would apply. 

Quaere— Whether Art. 120 would apply at all in 
the circumstances. {Pafique and Piggott , JJ.) 
Kumar Udit Narayan Singh v. Diwan Randhir 
Singh. 20 A. L. J. 915 : L. R. 3 A. 642 ; 

45 All. 169; 1923 A.68. 


Art. 91 — Sale in execution— Non- joindc 

of proper heir— Fresh suit by the proper heir at < 
late period , 

Toe son who was the real heir was not joine< 
as the representative of his father in a suit, aod ; 
decree was passed against the father's estate, th« 
uncle being made the representative deft. Tb< 
son brought a suit after a very-long period. Held 
the suit was barred. 25 B. 337 P. C. Fol 
Bannerjee , /.) Jaimanga Sonar v . Bhagai 
P ande - 10. 1. C. 344 

““ “ — Arts. 91 and 41— Possession of widow- 
Belief by adopted son and widow that it was mer 
life estate— Intention to acquire absolute estat \ 

wanting. 

b u 0lh lbe adoplcd son and the widow bclievec 
that tha esia’e in possession of the widow was ; 
mere Hje-estate and the adopted son took m 
steps to disturb her, her possession is not advers 
to the son. ( Beamonand Macleod . JJ.) Pirsai 
KAS 1NSAB ISTAOt V G08APPA BaSAPPA KADGIR. 

88 B. 837 : 34 I C. 718 : 18 Bom. L. B. Ill 


aside. 


■Art. 91 — Document — When to be set 


Where there exists a document which if valid 
and binding on a party, would defeat his right in 
recovering possession of any property he must 
sue under Art. 91 for the cancellation of the 
document within three years. ( Beaman , /.) Jan 
Mahomed v Datu Jaffar. 

38 Bom. 449 : 22 I. C. 195 : 15 Bom. L. R. 1044. 

Art. dl-Execution o f deed under mistake 

— Cancellation. 

Where the plff, sues for possession and for 
cancellation of a deed of sale alleging that they 
executed the sale believing they were executing a 
totally different document, is governed not by 
Art. 91 but by 144. {Newbould and Panton , JJ.) 
SANNl BibIA V. SlDDIK HOSSAIN. 

23 C. W. N . 93 : 49 I. C. 76 : 29 C. L. J. 56. 

Aits. 91 and 120 — Suit by manager— 

Suit to have Karnavan's alienation declared 
invalid. 

A suit for a declaration that a Karnavan's 
alienation is invalid if brought )0 years after the 
cause of action arose, is barred, whether Art. 91 
or Art 120 applies. (Sorfasiva Aiyar and Napier , 
JJ.) Parameswaran Nambudri Pad i\ Sankaran 
Nambudri Pad. 

16 M. L. T. 241 : 25 I. C. 756 : 

(1914) M. W. K. 689. 

Arts. 91 and lli-Alienation by manager 

— Alienation by ejatnan of aliasantana family — 
Suit for recovery of possession. 

A suit (or recovery of possession of properties 
alienated by the ejaman of an aliasantana family 
is not a suit to ** «et aside an instrument *» within 
Art. 91 of the Act, and is governed by Art. 14-4 of 
the Act. 14 M. 206 ; 14 M. 101 Foil. 22 M L. J. 
404 ; 30 M. 18 ; 28 M. 349 dist. [White. C. /. 
and Seshagiri Aiyar. J.) KuhamMA SHBTTY f. 
Timmagu. 4 L C. 246 : 27 M. L. J. 60. 

———Art. 91 — Suit by a landlord against 
a transferee of tenant— Transfer voidable by 
landlord— C- P. Tenancy Act of 1883, S. 43. 

To a suit by a landlord against a transferee of 
a tenant in C. P. who has taken possession of a 
holding in execution of a decree on a mortgage 
voidable at the instance of landlord, Art 91 of 
Limitation Act (1908) 1st schedule, is inappli- 
cable. Thero is nothing tor the court either to set 
aside or cancel as a condition precedent to the 
right ol action. 34 Cal 329, P. C. referred to, 
[Alillra, A, /. C.) Seth Sagunchand v. Lala 
Chhabilbram. 1928 Nag. 60. 

— Arts. 91 and 120— Surf to set aside sale- 

deed — Limitation— Money decree-holder — No 
attachment made— Suit if lies . 

Art- 91 of the Lim. Act can only be applied to 
cases where the person who wants to set aside 
the sale deed is himself or through his predeces- 
sors in title a party to the instrument. Where 
the suit by mortgagee is in effect one for a declara- 
tion that a sale by his moitgagor to a third party 
ts null and void. Art. 120 applies to the case. 
Where on account of the invalidity of the mort- 
gige deed, the mortgagee obtained only a money 
decree and without attaching the property he sued 
tor a declaration that the sale of the property to 


C D— Vol. Ill 137 
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LIMITATION ACT (IX OF 1908). Art. 91— Miscel- 

Janeous. 

another was invalid. Held, the proper relief in 
the case would be to altach the property and wait 
till the attachment had been removed and then sue 
to have his right to attach declared. ( Pratt and 
Duckworth , JJ.) Mi San Khaing v Shwe Ba. 

1923 Bang. 82(2). 

Art. 91— Suit for redemption— Mortgage 

by misrepresentation. 

Where in a suit for redemption of a mortgage, 
the mortgagee pleaded t hat the property had 
been sold but the plff. contended that it was only 
a mortgage and that his signature was obtained 
on that representation. Held, that for such a suit 
Art. 148 applied and not Art. 91 or 142 and that 
plff. was entitled to prove the fraud played upon 
him. ( McColl , A. J. C.) Nga Paw. v. Nga Lew 
Galc. 13 I. C. 375 : 4 Bur. L T. 265. 


LIMITATION ACT (IX OF 1908). Art. 95. 

he not binding. (Fletcher and Shamsul Hilda , 
JJ ) Hara Napain Bera v. Sridhar Pande. 

47 I. C. 2. 

Art. 93— Attempt to enforce a forged 

document— What is. 

The expression means the institution of pio- 
! ceedings in which the genuineness of the instru- 
ment is directly putin issue and to which the per- 
son against whom it is sought to be enforced is a 
necessary party. But the institution need not be 
by the person relying on the instrument only as 
pl if. Merc mention of the existence of a Will in 
the written statement filed in the previous suit, 
without producing the will or doing anything to 
obtain a decision on its genuineness, is not an 
'attempt' to enforce the Will within Art. 93 
(Abdur Rahim and Oldfield , JJ) Achanna 
Pantulu i. Seethamma. 

62 I. C. 531 : 40 M. L. J. 348. 


Art. 9i— Award— Setting aside of, 

A party to a submission and award may sne 
on the original cause of action, provided first 
of all he manages t) have the award set aside ; 
if the award is not a void but is only voidable 
at the instance of the party, the suit to set aside 
the award must be brought within the period ol 
three years under Art. 91 of the Lim. Act 33 C. 
257, 265 ref, Rcos v. Walter*, 16 M and W. 263. 
4 D, and L. 567 ref. (Pratt, J. C. and Fawcett, 
A. J. C .) KHaNCHAND V. KODUMAL. 

15 I. C. 819 : 5 S L. R 240. 


Art. 93 — Smi7 to declare the forgery of 

instrument attempted to he enforced against the 
flff —Attempt to have a lease recorded under 
Record of Rights Act (Rom. Act IV of 1903). 

Deft applied in 1908, to the Marulatdar to 
record under the Record of Rights Act. a lease 
under which he claimed to be entitled to a rent 
of 400 cocoanuts from the plff. Plff. having 
complained that the lease was a forgery, the 
Collector, ordered that lease should be recorded. 
On the strength of that record the deft, sued in 
the MamaLitdar’s Court to enforce the terms of 
the lease and recovered cocoanuts due under it. 
The plff. sued, within three scars of the recovery 
of the cocoanuts, to recover back the value of the 
cocoanu's, on the ground that the alleged lease 
was a forge, y. Held , that the suit was not barred 
under Art. 93 of the Lim. Act, for the words 
•» attempt to enforce " would in their ordinary 
and natural meaning, be applicable lo an attempt 
to recover rent under the lease. The attempt to 
have the lease recorded under the Record ol 
Rights Act. ill 1908, could not be put higher thin 
an unsuccessful attempt to have a document 
registered in the case in which registration was 
necessary and that such an attempt was not an 
attempt to enforce the lease, (bcolt, C J. and 
Shalt, J) Achvut v. Gopal. 

40 Bom. 22 : 30 I. C. 399 : 17 Bom. L. B. 635. 


Aril. 93, 95, 120 -Suit to declare that 

at kobala document is not binding on reversion. 

A suit lor declaration that a kal kobala docu- 
lent shall not bind reversion is not within Arts 
3 and 95 ol the Act. Art 1 20 applies and H the 

lain I iff is in possession, limitation begins only 

i/hcn some act is done in tho document sought to 


Arts. 93, 120, 126-C. I\ Code, O. II, 

Rr. 1 and 2— Forged document, if should beset 
aside. 

A parly challenging a document as a forgery is 
not bound to set it aside by suit. 25 B. 337 P. C, : 
35 C. 551 P. C. Ref, to. ( Ayling and Srinivasa 
Atyangar % JJ.) VENKAMMA v. NaRASIMHaM. 

4 L. W. 441 : 37 I. C. 642 : (19161 2 M. W. N. 325. 


Art 93 — Attempt lo enforce a forged in- 
strument— Meaning of - Application by a widow 
for succession certificate as heir lo her deceased 
husband if an attempt. 

M Attempt to enforce a forged instrument 
against the plff." within Art 93 is done only 
when a person institutes proceedings in which 
the genuineness of the document is directly put in 
issue and to which the person against whom it is 
sought to be enforced is a necessary party. An 
attempt to register a document is not an attempt 
to enforce it against other person's rights. 17 Bom. 
L. R. 635 Foil. A widow as such applied for a 
succession certificate to collect the debts due to 
her deceased husband and only incidentally 
mentioned a will of her deceased husband, but did 
not base her right as a legatee. In a suit by the 
reversioners of the husband to declare the will 
forged. Held, that the mention of the will in the 
petition was not an attempt within Art. 93. (Coutts 
Trotter and Srinivasa Aiyangar , JJ) VuDHAlliA 
Kamalanathan S' v. Sattikazu. 32 I. c. 99. 


Art. 95— Collusive decree in compromise 

• Suit for possession. 

A suit for redemption brought by a reversioner 
ftcr compromise decree had been passed in a 
nit by the widow on the ground that the compro 
lise was collusive and fraudulent, is not barred 
y An. 95 of Limitation Act as it was not ncces- 
ary to sue for the cancellation ofjthc compromise 
ecrcc. (Rafique. J. I Muhammad Faiyouz Ali 

:han V. Bikhambar Das. 

91 t c fiOS ! 11 A. L J. 574. 


Art. 95 —So fraud— If article applicable. 

The article has no application when on the 
ice of the plaint no equitable relief is claimed on 
ic ground ot fraud. (Scott, C. J . ond Ch ™ da ~ 
a, bar. J.) Jamsetji Nassarvanj. u Hikji Bhai 

YOVRAII 16 BOm - L * . 

,G R J 19 I. C. 406 : 37 Bom. 158. 
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LIMITATION ACT (IX OF 1908 : , Art. 95. , LIMITATION ACT (IX OF 1908), Art. 96. 


Art. 95 — Suit to set asidi com promise. 

A suit to set aside a compromise entered into 
between the plff. and the transferors of the de- 
fendants, is governed by Art. 95 of the Act. 
{ Woodroffc and Sinither, JJ.) MohexdRA Nath 
v. Gouk Chandra, 

46 I. C. 867 : 22 C. W. N. 860, 

Art. 95— Fraudulent decree— Sale under 

— Setting aside of. 

A sale in execution of a fraudulent decree is 
not void, but vo^dible. Such a sale cannot be set 
aside without setting aside the decree [Hooker- 
jee and Richardson, J J.) Rajkumar Sarkel v 
Rajkumar Mali, 33 I. C. 767 : 20 C. W. N. 659. 

Art. 95— $ui7 to set aside decree and 

for possession. 

A suit for declaration of plff. raiyats right and 
for possession after setting aside an ex parte 
decree is governed by Art. 95, Sch. I of the Limi- 
tation Act and not by Sch. Ill, Art. 3, B.T. Act as 
the setting aside of the ex parte decree is the 
essential feature of the case. [Stephen and Hul- 
lick, JJ . | Meher Abzul v. Rahman Ali. 

19 I. C. 980 


immoveable properly comes under Art.95 and not 
under Art. 144 of the Lim. Act. ( Jwala Prasad , 
J.) Jugdeo Singh v. Ajodya Singh. 

49 I, C. 953. 

— Art. 95 — Fraudulent compromise decree 

— Limitation f.^r suit to set aside 

Under Art. 95 of the Lim. Act, the period of 
limita'ion for a suit for setting aside a fraudulent 
compromise decree, is three years from the date 
of knowledge of such decree. [Jwala Prasad , J.) 
.Muhammad Jan v. Commissioner, Patna, 

37 I. C. 797. 

Art. 95— Suit to set aside decree — Fraud. 

Where*a decree is passed, it is binding on both 
the parties whether obtained by fraud or other- 
wise Decrees obtained bv fraud are not nullity 
nor are they transactions between parties, they 
must be set aside before relief is asked for, in 
another suit. Art 95 of the Lim. Act applies and 
is conclusive. [Sundara Aiyar and Sadasiva 
Aiyar . JJ.) Kumaraswami Chetty v. Kamakshi 
Ammal. 12 M.L.T. 186 : (1911) M W.N. 805 : 

16 1. C. 843 : 23 M. L. J. 187. 


-Arte. 95, 96 sod 116 — Mortgage with 
possession— Suit for refund of money advanced 
by mortgagee. 

The plff. sued for recovery of money from the 
deft, together with damages, alleging that tbe 
registered moitgage-deed executed in his favour 
by the deft, cannot be enforced, as the land was 
found to be already mortgaged with possession to 
another person. He also alleged chat the deft, bad 
pracii9cd fraud. Held , that the suit came under 
Art. 116 and ne ther Art. 95, nor Art. 96 governed 
the suit. The plff ’s allegation as to fraud docs 
not bar the applicability of Ait. 116. [Rattigan, J.) 
Bishen Singh v. Dadna Singh. 

106 P L. E. 1916 : 36 I. C. 262 : 

130 P. W. E. 1916, 

“““ — 95— Sale— Fraud— Limitation. 

Where one is induced to purchase property 
from another having no title thereto, ihc period 
of limitation is 3 years from the discovery of 
fraud by the plaintiff. ( Robertson f J.) Sehan- 
S1NGH V. LiKHUMAL 96 P W. R. 191S : 

19 I. C. 5 : 135 p. L, a 1913 


Art. 95 — Fraudulent mortgage— Suit foi 
money advanced under. 

Where a mortgage under a usufructuary mort 
gage dated 1907, came to know in 1912 that the 
mortgager had no p nver to mortgage the pro 
perty and had fraudulently concealed the fac 
lrora the mortgagee and thereupon in 1914 he 

, b ?° Uj Rt !f* su,t * or ^covery of the money due tc 
him with interest by way of damages. Held , tha 
the suit lell under Art. 96 and was not barred 

L<l1 ' A '\ C ) LachMan p Rasad v 
Kamphal. 37 I. c. 351 : 3 0. L. J. 5W 

— — Art. 95 and 144 — Fraudulent decree- 
Suit for possession — Limitation, 

Where the ground o( action is that the decre< 
by which the deft, dispossessed the plaintiff wa* 
fraudulent, such a suit to obtain the possession oi 


Arts. 95 and 97 — Fraud by decree-holder. 

A purchaser of immoveable property at a court 
auction can recover the whole or part of his pur- 
chase money, by a suit, on the ground ot fraud 
committed by the decree holder in concealing 
from lnm the cxistcrcc of an incumbrance at the 
time of the sale Such suits are governed by \rt 
9o of the Act and not by Art. 97 as they cannot be 
treated as one for the iccovcry of the whole or 
portion of the purchase money on the ground of 
failure of consideration money. {Benson and 
Ayhng, JJ.) Balasubramania Chetty v. .marn- 
THAMATAI GoUNDAN. lfi I n <n 


II 7 ,7 ■ I// /wn — rrc-cnii 

tiort— Mutation— Failure of consideration . 

The plaintiff impleaded in a pre-emption su 
one of the vendees, who realised the entire pre 
einption money under a mistake of fact that h 
*one was the vendee. The pre-emptor's clai.: 
for mutation after formal possession was resiste 

,„ y ‘ hc .? i her 1 Ve V d ? es on the ground that the 
were „o unpleaded m the pre-emption suit. In 
suit by the pre-emptor for the possession , f ih 

rmnEL r tn^ Cd ‘ n 3V °“ r of tlic vendees nc 
impleaded in the pre emption suitor, in the alter 

native, for the proportionate refund of the con 

sideraiion, held, the cause of action aro.c whei 

the pre-emptor s claim lor mutation was’resiste. 

ttyrsrssxrstt* 


Partition Mistake 

A suit for relief on the ground that there h 

to run from the date when the mistato w£ffi 
discovered. (Uacleod C J wT Wa ? 
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LIMITATION ACT (IX OF 1908). Art. 96. LIMITATION ACT (IX OF 1908), Ari. 97. 


Art. 96 — Mistake in lease— Sint for 

rectification — Limitation. 

A suit for amendment or rectification of a mis- 
take in a lease by both the parties must be 
brought within three years from the date of his 
knowledge of the mistake. [Fletcher and ll’altns- 
lev, JJ.) Bijoy Chand v. Secretary oe State. 

48 I. C. 972. 


Art 96 — Scope of. 

Art 96 is intended to apply to these cases in 
which the courts arc asked to relieve parties from 
the consequences of mistakes committed by them 
in the course of contractual transactions. ( Sliacii 
Lai, C. J. and Abdul Qadir.J.) Sher w. Piara 
Ram. 1924 Lah. 824. 

Art. 96 — Family settlement. 

Ait. 96 is inapplicable where the party seeking 
reliet by a mistake accepted less than what he 
was entitled to. at a family settlement. An unequal 
division of an estate if accepted by the claimants 
of the deceased through mistake cannot be upheld 
and can be relieved against within the period 
prescribed by Art. 141. (Prtdcaux, A. J. C.) 
Wasudeo v. Vithal. 55 I. C. 422. 


Art 96 — Mistake in decree— Rectifica- 
tion— Applicability. 

Article 96 applies only to suits for relief on the 
ground of mistake other than that made in a 
decree but not to a suit to set aside a decree on 
the ground of mistake. ( Lindsay , A. J. C.) Ham 
zan Khan v. Muhammad Yakub Khan. 

11 I. C. 637. 

Art. 97— Sale of property by Hindu 

Reversioner-Transfer unenforceable— Suit for 
recovery of purchase money— Starting point. 

A Hindu reversioner purported to sell the 
estate to which he had a reversionary right agree- 
ing to give proprietary possession of the same on 
thl death of the widow of the last male owner. 
On the death of the widow the vendee sued for 
possession or. in the alternative, i for i ^overy °f 
the purchase money with interest. Held, that tbe 
transfer was inoperative, that the vendee was en- 
titled to recover the purchase money paid with 

interest and that the cause ot action l«t the suit 

arose from the date when he dlscovered 

sr-aMS ts 

-% S 'o.,Y,ae o2l c ,W s ».«- 1 o w C : -3 : 

37 C. L. J. 346 :44 M. L. J. 480 : 

. 1922 P. C. 403 (P. C.). 

Art. 97 —Dispossession— Palm sale — 

Selling aside — -Suit by dispossessed purchaser for 

recovery of money— Limitation. 

The purcha-er at a patoi sale paid the money 
into Court, and the decree-holder drew it out of 
Court. The sale was subsequently set aside in a 
suit and the decree was affirmed on appeal. O 
the consequent dispossession of the purchaser, the 
purchaser sued for recovery of the money from 
the decree-holder; held.t bat the suit was governed 
by the Art. 62 rather than the Art.97 and the start 
ing point of the limitation was tbe decree of the 


first court. (Sir Lawrence Jenkins .) Hukum- 
chand Bond v. Prithichand Lal Chaudhuri. 

17 A. L. J. 514 : 46 C 670 : 23 C. W. N. 721 : 

21 Bom. L. R 632 : (1919) M. W N. 258 : 

30 C. L. J. 71 : 26 M. L. T. 131 : 10 L. W. 416 : 

50 I. C. 444 : 36 M. L. J. 557 (P. C.) 

Art. 97 — Suit for specific performance— 

Dismissal of —Subsequent suit for recovery of 
earnest money — Limitation . 

Plaintiff's suit for specific performance of a 
contract for the sale of land in his favour was 
dismissed by the Appellate Court. Subsequently 
he brought a suit for recovery of earnest money 
which he had deposited with the defendant. On 
a question arising as to the period of limitation 
applicable for the suit, held , that it was governed 
by Art. 97 of the Limitation Act. 25 A. 618 ; 31 
A. 68 referred to. {Lindsay, J.) MUNNi Babu v. 
Koer Kamta Singh. 45 A. 37 8 : 

21 A L. J. 265 : l. B. 4 A. 176 : 

9 0. & A. L. R. 429 : 1923 All. 321. 

Art. 97 — Consideration — When fails . 

After a preliminary decree on a mortgage a- 
Mahomedan mortgagee died The judgment- 
debtor agreed with one of his co-heirs and paying 
a certain sum of money obtained a discharge. 
The other heirs got a final decree and it was held 
that out of the sum paid, the amount representing 
the payee's share, should be considered as hav- 
ing been paid towards the satisfaction of the 
decree. In execution money was paid. After five 
years the judgment-debtor applied for refund of 
the amount paid in excess of the deoretal amount. 
Held, that the application was barred, as time 
began to run from the date of decree, the cause 
of action being to recover the sum paid in excess 
as on failure of consideration. {Piggott and 
Walsh, JJ) RubabaNU v, Najabat Khan. 

38 I, C. 601 : 15 A. L, J. 57, 


Art. 97 — 'Suit to recover money paid on 

tsider ahon which Jails. 

An agreement was entered into between the 
aiotjff and the defendant No. 1. The agreement 
tied that the plaintiff had paid the defendant 
e money which he now seeks to recover in con- 
ieration of the defendant procuring for the 
aintiff a re-conveyance of certain property 
tiich had been sold under a Court decree, 
jfendant No. 2 conveyed that property to a third 
rson. Plaintiff sued defendant No. 1 to recover 
e sum paid by him. Held , that adopting the view 
at the suit is governed by Art. 97. the suit is 
nc-barred. {Beaman and Heaton, JJ.) Ollab- 
iand Balaram Marwadi p. Nahayan Rama 

18 Bom. L. B. 806 : 36 I. C. 613 : 41 B. S U 

Art. 97 — Dispossession — Lease — When 

me begins lo run. . 

A lessee was successfully sued and evicted by a 
ird party The lessee brought a suit for re- 
rn of premium for failure of consideration. 
eld, that the period ol limitation ran ag«n*t 
in from the time oi the actua eviction. 5 A. u 
484; 30 A. 402: 5 A. L. J. 480 : 26 A. 519 FoL 
looker jee and Caspcrsz, J J .) Sukm 
Shashi Bhusan. * * 
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Art. 97 — Suit for refund of money paid 

to creditor of insolvent. 

A creditor of an insolvent attached and realised 
a debt due by plff. to the insolvent under a decree. 
The Receiver of the insolvent’s estate sued the 
plaintiff and again recovered the debt amount 
from him. Now the plaintiff sues the creditor 
for refund. Held , that the suit is maintainable 
and is governed by Art 120 or 97. {Broadway 
and Wtlber force, 77 . ) Bal Kishan Tas Dhan 
pat Rai V. Devi Saran. 62 I. C. 929. 

——Arts 97 and 116 — Defect in title — Mort- 
gagee unable to obtain possession — Suit for 
money. 

A suit by a mortgagee who could not obtain 
possession of the mortgaged property by reason 
of a defect in the mortgagor's title is governed 
by Arts. 97 and 116 of the Lim. Act, {Rath- 
gan, C. 7.) Ram Nath v. Sundar Das. 

65 I. C. 413. 

—Arts. 97, 115 and 120 — Applicability'— Suit for 
declaration that decree has been adjusted — Limi- 
tation — Cause of action. 

Where a decree has been adjusted out of court 
a suit for declaring that the decree has been satis- 
fied and not capable of execution is maintainable, 
the cause of action arising from the date of ad- 
justment or payment and the suit is governed by 
Arts. 97, 115, and 120 of the Lim. Act. ( Kensing- 
ton , 7.) Musammat Jamma and Shibba Mal v. 
Bbli Ram. 190 P. W; R. 1913 : 21 I. C. 657 : 

330 P. L. R. 1913. 

‘ — —Art. 97 — Disposition— Starting point — 

Failure of consideration. 

Consideration for a sale fails from the moment 
the vendee with defective title is disposed by a 
true owner, ( Robertson , J.) Sohan Singh v. 
Lakiiumal. 135 P. L R. 1913 : 19 I. C. 6 : 

96 P. W. R. 1913. 

~ —Arta. 97 and 115 — Contract — Construc- 

tion of a well— Breach, 

Defendents entered into a contract for the con- 
struction of a well and received an advance of 
Rs. 1,000. The well was completed but the 
Revenue authorities however disapproved of Ihe 
well. Plaintiff sued tor refund of the advance, 
Held, on the facts it was a suit for compensation 
• or breach of contract and not on failure of con- 
sideration. So Art. 115 and not Art. 97 should be 
applied. ( Johnstone , 7,) Nizam Din v. Nathu 
R am - 66 P L. R. 1911 : 9 I. C. 237 : 

202 P. W. R. 1911. 


, 97 — Failure of consideration— S 

for amounts paid. 

Where one person pays off a debt whj 
another has to pay, the relief that is given is 
personal decree as S. 69 of the Contract Act dc 
not provide any higher remedy. If that reme 
is barred owing to delay, the period of limitati 

°* lendedt (Spencer and Devadoss. J 
Oopala Aiyangar v. Mumachi Rbddiar. 

17 L. W. 254 : 1923 Mad. 3S 


7“7 c Ar . t, ^ 7 “" Vendee dispossessed by thi, 

tartr-Swt by vendee for purchase money 
Smarting point is date of dispossession. * 


LIMITATION ACT (IX OF 1908), Art. 97. 

Where a vendee under a deed of sale had been 
| given possession and was subsequently dispos- 
! sessed under a decree of court obtained by a 
third person, a suit for damages by the vendee 
I against the vendor is governed by Art. 97 of the 
| Lim. Act The starling point of limitation is not 
the date of the decree of the court but the date of 
actual dispossession of the vendee. 46 C. 670 
distinguished. 54 M. L. T. 524 : 30 M- L, J. 449 : 
18 M. 887 : 32 I. C. 176, Relied on. (Ayling and 
Odgers, 77.) Hari Haramasgalath Sankara 
Variyar v . Kalathil Ummar. 

46 M. 40 : (1922) M. W. N. 634 ; 

16 L. W. 684 : 32 M. L. T. (H. C ) 3 : 

43 M. L J. 721 : 1923 Mad. 46. 

Arts. 97 and 120— S/if7 for damages — 

Breach of covenant for title — Limitation — Start* 
ing point . 

Where an execution sale is declared a nullity 
for want of any saleable interest in the judgment- 
debtor, a suit by the purchaser for recovery oi the 
purchase money is governed either by Art. 97 or 
by Art. 120 of the Lira Act and in either case the 
starting point is the date of the decree of the first 
court declaring the sale to be invalid and not of 
ihe appellate court confirming that decree. 
(Phillips and Ramesam, 77.) Nadu Kandeela 
Kath Pakuran t\ Kuvattil Kasdan Kutty. 

16 L. W. 285 : 31 M. L. T. 169 (H. C.) : 

(1922; M. W. N 661 : 1923 Mad 23. 

Art 97— Suit for damages for breach o f 

covenant — Limitation — Vendor and vendee . 

Where owing to the defective title of the vendor 
the vendee is dispossessed under a decree, the 
limitation for a suit for damages for breach of 
covenant begins from the date of the decree, al- 
though there is appeal and second appeal from 
the decree. (Abdur Rahim , O. C. 7. and Phil- 
lips, 7.) Muhammad ali Sherif v. Budharaju 
Vbnkatapati Raju. 11 L. W. 537 : 

60 I. C. 235 : 27 M. L. T. 304 : 

39 M.L. J. 449. 

Art. 97 — Defect in title — Sale of land — 

Suit for recovery of purchase money— Limitation, 

Where the plaintiff vendee compromises an 
adverse claim to the property sold by payment 
of money, the cause of action for refund of the 
purchase money, as on failure of consideration, 
arises on the date of payment. 38 M. 887 Foil. 
(Wallis, C. 7. and Ayling , J) AraVAMUDA 
CHARIAR V. A RAM ANA KRISHNA. 

50 I. 0. 815. 

— Art. 97 — Defect in title— Misrepresent- 

ation — Registered sale . 

A claim for damages based on misrepresenta- 
tion by a vendor that he had a title to convey 
must be brought within three years from the 
time when the want of title was established by 
a decree of Court. ( Krishnan , 7,) Venkata- 
CHALLAU PJLLAI t. KRISHNASWAMl PATTAR. 

50 I. C. 673 

• 

Art. 91— Applicability. 

Art. 97 properly applies to a case for recovery 
of money paid under an existing consideration 
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which has subsequently failed ISpenccr , /.) 
GoV!ND»S\VAMI PlLLAl V. MUNICIPAL COUNCIL. 
KUMBAKONAM. (1917) M W. N. 585 : 

6 L. W. 401 : 42 I. C. 519 : 33 M. L. J. 577. 

I 

Art. 97 — Agent collecting money — Release 

of property jot' money received — Pres. Towns Ins. | 
Act, S. 56. 

Where under a power of attorney the agent 
managed his two principals’ affairs and all their j 
properties for recovering moneys due to them 
and executed three years before he beiog adjud- 
ged insolvent a release of his rights in certain 
properties in satisfaction of the debts he had 
collected on his principals* behalf. Held , that 
under Art 97 three years ought to be calculated 
from the date when the release deed became in- 
operative under S. 56 Pres. Towns. Ins. Act. 
(Abdtir Rahim, Offg . C.J. and 5 eshagiri Aiyar , J). 
Rokhia Bi v. The Official Assignee of 
Madras. (1916) 2 M. W. N. 254 : 37 I. C. 605: 

4 L. W. 364. 

Art. 97 — Dispossession of vendee— Suii 

to recover purchase money. 

Where under a cor.tiacl of sale the vendee was 
given possession of the property sold and on being 
subsequently disp issessed sued to recover dama- 
ges for the loss sustained by dispossession. Held, 
that as possession had been given unr* . the con- 
tract of sale, the sale was not void a initio and 
the plff. could recover his purchase mu.iey in a 
suit under Art. 97 31 M. 452 : 14 M. L. T. 521 : 
38 M. 887 ; 24 M. 27. 26 A. 519 ; 31 A. 6S. foil. 

( Phillips , J.) Meenakshi v. Krishna Royar. 

32 I. C. 176 : 19 JH L. T 163. 

* 

Aits. 97 and 62 Suit for recovery of 

purchase money — Limitation. 

A vendee's possession under purchase is an ex- 
isting consideration so long as such possession 
lasts and limitation commences only from the 
time when he is dispossessed. Art. 97 and not 62 
applies for recovery of the purchase money. 

I Pridcaux, A. J . C.) Prbmsukhdas v. Namdeo. 

55 I. C. 93. 


Arts. 99 and 120 — Co-sharers — blonty 

realised by coercive process from one— Suit for 
reimbursement — Limitation . 

Limitation of suit for reimbursement of money 
realised by coercive process from one is govern- 
ed bv Articles 99 and 120. [Chatter jet ana Pan - 
ton , JJ.) Gopenath Moonshi V. Chadranath 
MOONSHI. 26 C. W. N. 340. 

Art. 99— Contribution — Salute of the 

right. 

Whether the party seeking contribution has 
voluntarily made payment or is compelled to pay 
by coercive process, c. g. execution of decree, a 
right to contribution arises when the person has 
paid in excess of his share for the joint liability 
of all. [Chaterjee and Panton , JJ J Goii Nath 
Munshi v. Chandra Nath Munshi. 

57 I. C. 884. 

* Art. 99 —Redemption by co-mortgagor — 

Con tribnlion. 

A co-mortgagor redeeming a mortgage becomes 
assignee of the original security and therefore 
the limitation for Ins suit lor contribution is the 
same as that for a suit by a mortgagee on bis 
mortgage. [Chatter jec and Panton, JJ.) Kaj 
Kamini Debi v. Mukunda Lal Bandimpadhya. 

57 I. C 868: 25 C. W.N. 283. 

Arts 102 and 115— Broker— Commission 

— Suit for— Wages, meaning of. 

A suit for commission by a broker against the 
principal is one for money under a contract and 
is governed by Art, 115 and not by Art. 102 
‘Wages' in Art. 102 is in general, used for re- 
muneration for mechanical or muscular labour, 
specially to that which is ordinarily paid at 
short intervals [Walsh and Sundar Lal , JJ.) 
Sushi l Chandra Das v. Gauri Shankar. 

39 All. 81: 36 I. C. 371: 14 A. L. J. 873. 

Art. 102— Suit for wages by bisardar. 

A suit by a bisardar for wages is governed by 
Art 102. Lim. Act. [Dalai, J. C.) Ghasi Ram v. 
Uma Datt 26 0. C. 327: 10 0. L. J. 348: 

9 0. & A. L. B. 554. 


Art. 97— Star ting point— Suit on consi- 
deration that fails. 

Where a person is entitled to sue for specific 
performance of a contract for sale of land he can 
also sue for refund of the purchase-money whe- 
ther it has been paid in cash or has been set off 
against debts due by the vendor. In either case 
the starting point of limitation under Art. 97 of 
the Lim. Act is three years from the date of the 
payment or set-off. 9 A. **7, 57 Kef. [Mating Kin , 
J.) MaUNG AUNG BA V. MAUNG AUNG Po, 

1 Bur. L. J. 198: 11 L. B. B. 437: 1923 Bang. 87. 

Art. 99 Suit to enforce a charge under 

S 82 T. P. Act - Limitation— Personal decree. 

’ Art. 99 of the Limitation Act applies only to a 
suit for a personal decree under a charge created 
by S. 82 of the Transfer of Property Act, but not 
to a suit to enforce the charge itself. ( Richards . 
C.J. Banner jec andChamier, JJ.) Bhagwan Das 
v. Karam Hussain. 33 All. 708: 11 1. C 145: 

8 A. L J. 854. 


Arts. 103, 104 and 116— Dower debt — 

uit bv heirs of wife— Limitation 
Where there is a registered deed of dower, Art 
04 of the Lim, Act applies to a suit of dower by 
ie heirs of the wife. Io the absence of such deed 
,rts 103 and 104 would apply. 44 C. 759 Relied 
n 30 C. L. J. 379 foil. {Moohcrjee and Rankin, 
i 1 Mahomed Mazaharal Ahad v. Mahomed 

' MUDDIN- 27 C. w. N. 210: 37 C. L. J. 108 : 
l/IUUDDIN. 1923 Cal 607 

•Aril. 103. 104 and 116— Suit far dower 


,1 — Registered agreement. . . . , 

.Vhere dower is payable under a registered in- 
jment executed by the husband in favour of 
w=fe. a suit for dower whether it is brought 
the wife during her life time or whether it » 
night by her heirs after her death, is a suit fo 
npensation for breach of contract i ^ 
istered within the meaning of Art. lib 
n. Act. The discretion between prompt and 
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deferred dcwer seems immaterial in this connec- 
tion. The wife may sue the husband for her 
prompt dower at any time even duriug the con- 
tinuance ot the marriage. The wile may 
also sue the husband for her deferred dower in 
the event of the marriage being dissolved by di- 
vorce. Where the suit for dower is brought by 
the heirs of the wife after her death it is still a 
suit on the contract, the contract being one which 
the heirs are entitled to enforce. {Richardson and 
Sukrawxrdy. JJ.\ Asiatulla t> . Daxes Maho- 
med. 50 Cal. 253: 36 C. L. J. 379: 1923 Cal. 152. 

— Art. 104 — Possession in lieu of dower — 

Dispossession more than 5 years after husband s 
death— Suit for dower. 

The husband dying in 1595, in 1906 she was 
forcibly dispossessed whereupon she brought a 
suit id 1907 for the recovery of the balance of her 
dower debt, it being contended that the suit was 
barred by Art. 104. Sch. II of the Lhn. Act. 1817. 
Held, that the limitation ran fromdisposscssion and 
not from death ot the husband. {Stanley, C, J. 
and Banner jee, J ) H amidullah Khan v. Najjo. 

8 A. L. J. 578 : 10 I. C. 282 : 33 All. 563. 

Art. 105 — Redemption sui I— Applicabi- 
lity of article. 

Art. 105. Sch, II of the Limitation Act of 1877 
has no application to a redemption suit. The Lira. 
Act, 1871, provided 3 years as the period for re- 
covering surplus profits and it ceased to have 
any effect on 1st OcU877 as the Lim. A of 1877 
came into operation on 1 st October 1377 {Kara- 
mat Hussain and Chamier, J].) SudhershaX 
v. Ram Prasad. 10 I. C . 402 . 


LIMITATION ACT (IX OF 1908), Ait. 106. 

■Art. 105 —Mesne profits and interest on 


j the mortgaged properly. 

The limitation applicable for tbe recovery cf 
inesae profits and interest is goveri ed by Art. 
105. (Kanhaiya Lai, A. J.C) Abdul Hasan 
Khan v. JoGWAMTA. 32 I. c. 729 : 2 0. L. J. 620. 

I 

-lit. 1C6— Suit for partnership account 


Arts. 105 and 148 — -Usufructuary mort- 
gagee— Suit for surplus Profits not by mortgagee . 

Art. 105 of the Act applies only to cases where 
the mortgagor has not to bring a suit for re- 
demption but has to sue only for recovery of the 
surplus collections. Where the mortgagor m a 
suit for redemption asks for recovery of surplus 
profits from the mortgagee tbe latter relief forms 
part of the suit for redemption under O. 34 Rr, 
7 and 9 for which the limitation is provided by 
Art. 14S of tbe Acl. {Chatter lee and Xewbould 
JJ-) Prosonna Kumar v. Nilambar, 

26 C. W. N. 123 : 1922 C. 189. 


^ r ‘- 10o— Sin / by mortgagor for loss . 

A mortgagor can. nnder Art. 105, sue the 
mortgagee for loss occasioned to the trees on the 
mortgaged property, wiihin three years from re- 

- 00rt or olhe,wise - iw 

haiya Lal % AJ. C.) Ram 5uka v. Indar Kunwar. 

50 I. C. 158:6 0. L. J. 63. 

b^nZ Jgali. m ~ Suit f° r of collections 

dednrS^f y T r . tfi3ge P rov »ded that after 
deducting interest from the collections ik- 

spgipggti 

iiKGA ] Bekramj1t Singh p. Raj Raghubar 

^ Gd - 38 L C. 610: 80 0. C. 25? 


— Presumption cf dissolution cf partnership — 
Cessation cf annual accounts— Rendering of final 
account showing division of capital and revenue. 
In a suit brought in 1902 ter partnership account 
and to recover the plaintiff’s share in the pro- 
| pertie- of a business carried on by them and the 
defendants. Held, (affirming the decision of the 
High Court! that, when anoual accounts of the 
partnership business which had been rendered 
year by year from 1S6S to 1891, ceased in the 
latter year and. on 12th April 1S91, a final ac- 
count showing the division of both capital and 
revenue was made our, the defendants after- 
wards carrying on the business without any in- 
terference from the plaintiffs, the presumption 
was in favour of the dissolution of the partner- 
ship as at the definite date of the year when the 
! account was thus closed. And their Lordships 
were of opinion that ihe.-c facts taken with the 
other acts and conduct of the other parties, and 
the whole circumstances ot the case which great- 
ly strengthened the presumption, made the infer- 
l ence in favour of the dissolution having occur- 
red at the above date substantially conclusive. 
The suit, therefore, not having been brooght 
within three years from the date, was barred by 
Article 106. ( Lord Shaw.) Joopoody Sarayya t\ 
Palavarath Lakshmanaswami. 36 Mad. 185 : 

11 A. L. J. 556: 18 C. L. J. 13 : 

15 Bom. L. R. 634: 14 M. L. T. 7 : 

17 C. W. N. 1006: (1913) M. W. N. 671 : 

19 1. C. 513:25M L J. 128 (P. C ). 

Ait. 106— Divided members of Hindu 

family running business— Dissolution of business 
— Suit f;r profits. 

Where after the partition in a Hindu family the 
co-parceners run a business, they aie partners 
within S. 239 of the Contract Act, and if one of 
them puts an end to the partnership, S. 253 ($) of 
the said Act applies and the relief which such 
member is entitled to as against the other mem- 
bers is a suit for the share and profits of a dissol- 
ved partnership and such suit will be governed 
by Art, 106 of the Limitation Act. (Tudball and 
Sulaiman , 77.) BHAGWATi Pershad v. Babu 
Lal - 63 I. C. 648 : 19 A. L. J. 625. 


; Art. 106 — Dissolution of partnership — 

Suit for division of immoveable property forming 
partnership asset — Limitation. 

A suit for division of immoveable property 
forming part of partnership, assets, after the dis- 
solution of the partership is barred by Anicie 106 
of the Limitation Act. (ffkAards, C. 7. and Ban • 
nerjce.J.) Gobardhan v. Ganeshi Lal 

11 1.C. 888. 


— — Arts 106 and 180 — Firm not dissolved . 
Where a firm is not dissolved Art. 106 does not 
apply but only Art. 120. [Hooker jee and Wal ms - 
ley % JJ.) Haramohas Poddar v. Sudarson 

66 I, C. 811 : 85 C. W. H. 847. 
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Art. 106 — Dissolution — Suit declaration 

and for account and share of profits. 

A suit (or declaration that plff. retired from a 
partnership on a certain date that the partner- 
ship was dissolved at the time so far as be was 
concerned, and for accounts and share of proht9 
found due to him on such accounts being taken, is 
governed by Att.106 and no: by Art. 120. ( Sander - 
son % C.J. and Mookerjee , /.) Kai.idas ChoudhURI 
v. Sri Danpadi Sundari Dasi. 

22 C. W. N. 104 : 43 I. C. 893 : 27 C. L. J. 403 

' ‘Arts. 106 and 120 — Suit for an account — 

Starting point of time. 

In a suit for account of a partnership, time 
begins to run from the date of dissolution of the 
partnership and where there has been a previous 
settlement, then from date of the last settlement. 
(Mookerjee and Teunon % JJ .) Gokul Krishna 
Dasi;. Shashi Mukhidasi. 

16 C. W. N. 299 : 13 I. C. 23 : 15 C. L. J. 204. 

Art 106 — Effect of contract to continue 

partnership on dea'h of a partner. 

Where the parties to a contract agree expressly 
or by necessary implication to continue the part- 
nership as if no dissolution had taken place upon 
the death of one of them, the suit for accounts 
would not be barred under Art. 106 of the Limiia- 
t ion Act. (Abdul Raoof and Qadir % JJ ) Hari 
Chand V . JUGAL Kishore. 1922 L. 349. 

Art. 10 6 — Dissolution of — Partnership — 

Time of. 

Where a partnership was entered into for doing 
certain specified work and "such other work" as 
the parties might undertake and the specified 
work came to an end at a particular time. Held, 
that the partnership was not dissolved when the 
specified work came to an end but continued up 
to date of suit. (Shah Din % C. J.) Mani Singh v . 
Dial Singh. 42 I. C. 459 : 162 P. W. B. 1917. 

Art. 106— Money paid for joint purchase 

— Suit to recover. 

A suit to recover money paid to deft, to be used 
in a joint purchase of property, is governed by 
Art 89 and not 60 or 106 as the deft, was acting 
only as the agent of the plff. (S hadi Lai and Le 
Rossignol, JJ.) Jetha Ram v. Mehnga Ram. 

33 I. C. 438 

Art. 106 — Joint business by brothers — 

Suit tor accounts by heirs of one, 

A suit by the heirs of one of two brothers who 
carried on joint business is one for an account 
and a share of the profits of a dissolved partner- 
ship and is governed by Art. 106 of the Lim. Act. 
(Bakewcll, J.) Mohideen Bee v. Syed Meer 
Sahib. 32 I. C. 1002 : 38 Mad. 1099. 

Art. 106— Dissolution — Time of. 

The business of a firm began to fail in 1906 
and finally closed in 1908, the only work done 
subsequently consisted of realising assets, paying 
debts to the creditors and recovering rents from 
tenants. Held . that the partnership came to an 
end in 1908 and that the suit for dissolution aid 
the prayer for accounts brought more than thred 
years thereafter, was barred under Art. 106. 

( Shadilal , J.) AMlRCHAND v. Jawahir Mal. 

32 I. C. 853 ; 49 P. W. R. 1916. 


LIMITATION ACT (IX OF 1908), Art. 109. 

Art. 106 Dissolution of— Partnership— 

Taking of accounts— Limitation. 

When a partnership is determined by death or 
a partner and the surviving partners continue to 
carry on the business, the statue of limitation is 
| »o bar to taking the accounts of the new partner- 
ship by going into the accounts of the old part- 
nership, which have been carried on into the new 
partnership without interruption or settlement. 25 
M. 26 at 31 and 32, R ( Johnstone and Rattigan , 

JJ.) Maharaj Kishen v. Har Gobind. 

101 F. R. 1914 : 27 I. C. 69 : 218 P. L. B. 1915. 

Art. 106— Suit for price of article deliver - 

ed to a partner. 

Suit lor price of articles delivered to a partner 
during the course of partnership and for the 
partnership-business, is governed by Art. 106 and 
time begins to run from the stopping of business 
l Kensington and Johnstone, JJ.) Bbragi Ram V. 
Raja Ram. 163 P. L. R. 1911 : 

10 I. C. 250 : 214 P. W. R. 1911. 

Art. 108— Applicability — Trees cut down 

by lessee. 

Art. 108 of the Act applies only to suits by a 
landlord for recovery of the value of trees cut 
down by the lessee. (Sadasiva Aiyar and Napier , 
JJ.) Pumpalia Vengalia v. Kanhamina. 

25 l.C. 704. 

Arts. 109 and 6 2—Suit for mesne profits 

usufructuary mortgagee against mortgagor in 
wrongful possession — Limitation 

An. 109 governs a suit by a usufructuary mort- 
gagee for mesne profits against his mortgagor 
who is in wrongful possession of the mortgaged 
property. ( Richards , C.J. and Banncrjcc , J.) Ram 
Sarup v. Hkrpal. 

15 A L. J. 33 : 39 I. C. 663 : 39 All. 200. 

Arts. 109 and 120-' Wrongfully received' 

— Suit on mortgage — Profits received by trans- 
feree pendente lit e— Suit by purchaser at mort- 
gage sale to recover the same. 

The words ‘wrongfully received’ in Art, 109 of 
the Limitation Act include receipts of piofits 
that cannot be legally substantiated. It was held 
in a suit between the purchaser at a mortgage 
sale and the holder of a usufructuary mortgage 
granted by the mortgagor after the passing of the 
mortgage decree that the usufructuary mortgage 
was void as against the purchaser owing to the 
application of the doctrine of Its pendens. The 
purchaser having sued the usufructuary mortgage 
to recover rents realised by the latter from cer- 
tain tenants of the property before the plaintiff 
obtained possession under the purchase : Held , 
that Art. 109 of the Limitation Act applied to the 
case. (Chatter jee and Panton , JJ.) NaGENDRA 
Nath Pal i»..Sar\t Kamini Dasi. 

26 C. W. N. 386 : 1922 Cal. 235. 

Art. 109 —Suit for mesne profits— Patni 

taluk sold under Reg. VIII of 1819— Sale set 

a A?L 109 of the Lim. Act (XV of 1877) is applic- 
able to a suit for mesne profits where the p° ssc *' 
sion of the property in suit, viz., a p«t»\ lalt ‘ *• 
was obtained by the deft, under a sale held under 
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Reg. VIII of 1819, which was subsequently set 
aside. The mesne piofits can only be claimed for 3 
years prior to suit. ( Sanderson , C Tcunon ami 
IValmsley , JJ- ) Saraj Ranjax ChoudhuRY r. 
PREMCHASO CHOUDHURY. 22 C. W. N. 263 : 

43 I. C. 781 (1) : 27 C. L. J. 257. 


LIMITATION ACT (IX OF 19G8), Art. 110. 

Arts. 110 and 116— Suit for rent — Regis- 
tered lease. 

Suit for rent on a registered lease comes under 
Art. 110 aod not Art. 116. [Griffin and Chamier , 
JJ. I Juggi Lal v. Sri Ram. 

34 A 464 : 16 I. C. 146 : 10 A. I. J. 1. 


Art.109 — Mesne profits— Period for which 

allows d . 

A court cannot award mesne profits for more 
than three years as provided in Article 109 of the 
Act. ( Holmwcod and Richardson , JJ.) DlN'O 
Nath Das v. Jogendra Nath. 

26 I. C. 890 : 19 C. W N. 1167. 

Arts. 109 and 120 —Wrongfully received 

— Meaning of — Possession obtained under decree 
— Reversal in appeal — Suit for possession and 
mesne profits— Restitution. 

A suit for the recovery of profits of immoveable 
property by a person who was dispossessed in 
execution of a decree which was reversed in 
appeal and who was subsequently restored to pos- 
session, is governed by Art. 109. The words 
<4 wrongfully received " in the article include re- 
ceipt of profits under a claim or title that cannot 
be legally substantiated. An appeal is only a 
continuation of the original proceedings and^hc 
appellate judgment dates back to and stands in 
Ihe place of the original judgment for all legal 
purposes. Possession taken by a person pending 
an appeal is subject to the result of the appeal 1 
and must be deemed to have been without legal 1 
title if the original decree or order is reversed 
and is in this sense wrongful as agains* the per- 
son dispossessed (Ayling and Kumaraswamt 
Saslri t JJ.) Rangaswami v. Alagayammal. 

17 M. L. T. 168 : 28 1. C. 85 : 2 L. W. 169. 


Arts. 110 and 116— Suit for arrears of 

rent — Registered lease. 

Art. 116 of the Lim Act, and not Art. 110 
applies to a suit for arrears of rent due on a 
registered lease. 6 1. C. 94 : 3 M. 76 : 3 A. 600 : 6 
B. 75 Ref. (Sen//, C. J. and Beaman , J.) Lal- 
chand Nanchand Gujar v. Narayan Hari. 

37 Bom. 656 : 21 I. C. 315 : 

15 Bom. L. K. 836. 


——Arts. 110 and 116 — Arrears of Royally 
and Commission. 

A suit to recover arrears of royalty and commis- 
sion is not one for rent within Art. 110 and is 
governed by Art. 116 ( Slookerjee and BeachcrofC 
JJ.) Peary Lal Daw v . Madhoja Jiban, 

19 I. C 865 : 17 C. L. J. 372. 


Arts. 110 and 116 —Suit for rent dismis- 

sed as barred— Registered lease brought to notice 
of Court later. 

Where a suit for arrears of rent is dismissed as 
barred, and it is later found that the suit was 
based upon a registered lease the same can be let 
in evidence for purposes of saving limitation. 
[Holmwood and Teunon, JJ.) Ahmed Buksh r. 
BiPiX Behari Singh. 

11 I. C. 6. 


Arts. 109 and 127— Profits— Suit for — 

Applicability to Mahomcdans. 

Art. 127 is not applicable to Mahomedans 
and profits can only be recovered under Art. 109 
for lhree years. ( Benson and Sundara Aiyar % JJ.) 
Chbria Imbichi Bkebee v. Sybd All 

13 I. C. 791 : (1912) M. W. N. 45. 


— Art. 109 — Starting point— Receipt of pro- 

/* u • 

Under the present law, it is the actual receipt 
ot the profits that gives the starting point [or 
limitation, for a suit for mesne profits. ( Halit fax , 
A.J.C) GANPAT RAO l" JANGIA. 

24 I. C. 866 (2J : 10 N. L. B. 76. 


— Art. 109 — Starting point. 

Under Art. 109, Sch. 1, mesne profits can 
allowed for only three years piiortothe date 
the suit The dateol the plaint and not the date 
the application for ascertainment of memo pro 
furnishes the time from which three years ha< 
fce reckoned back. The application for 

S /n " 0t a # . uit bnt oo| V a proceeding in i 
suit. (Das and Ross, JJ.) Scraj Pras 
Panday v. Somra Mahton. 

68 I. C. 90S : $ P. t. T. 6 


— — Art. 109-J/esoe profits— Suit for. 

The period of limitation for a suit for mi 
profits is that provided by Art 109 of the Lin 

»°xr« o’ y wome >' Sobramaniam Chh 
C D— VOL. Ill 138 


Art. 110 —Suit for recovery of Jodi — 

Limitation. 

A suit for the recovery of Jodi payable by an 
[ inamdar to a Zemindar is governed by Art. 110 of 
the Lim. Act. for Jodi is only lavourable rent. 21 
M. 243; 22 aM. 11 RcL ( Krishnan % J.) Raja 
Sambasadasiva Chixna Rayalvaku v. Bannar 
l Maddulappa. 

j 11923) M. W. N. 524 : 1924 Mad. 73. 

Art. 110 — Right of landlord vested in 

different person subsequently — Suit Jor arrears of 
rent in such cases— Limitation— Starting point . 

Usually arrears of rent become due, within the 
meaning of Art. 110 of the Limitation Act, at the 
end of each lasli year. But a different time may 
in certain circumstances be the lime from which 
limitation begins to run. In a case in which there 
was no one to whom ihe arrears were payable and 
who was capable of enforcing the obligation by 
suit, held , that there was no cause of action in 
I existence and the arrears became due, within the 
meaning of the article, only as soon as there was 
some one to whom they were payable. In a case in 
which a Devasthanam was the melvaramdar, and 
a Mutt the Kudiwaraindar, held , that there was no 
cause of action in existence for a suit to recover 
arrears of rent from the Mutt, so long as the 
trusteeship of the temple and of the Mutt was 
vested in the same person, and that for a suit for 
such arrears, time began to run only from the date 
ou which a different person was appointed trustee 
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of the temple. ( Phillips and Dcvadoss, JJ.) 
SRIMATH DkKVASIKHAMOXY XATARAJA DfcSIKAR V . 
M. R. Govinda Rao. 

44 M. L. J. 318 : 46 Mad. 579 : 
17 L W. 344 : 32 M L T. IH C.) 1?4 : 
0923) M. W. N. 252: 1923 Mad. 461. 

Arts. 110 and 116 — Expiry of Kanom — 

Limitation for rent. 

The limitation fora suit for rent after the ex- 
piration of a kanom is according to Art 116 and 
not Art. 110 ( Oldfield and Sadasna Aiyar, J J.) 
Ammoeti v. Sankaran Adiodi. 

37 I C. 83 : (1916) 2 M. W. N. 117. 

Art. 110 — Co-sharer occupying property — 

Suit for rent. 

Suit for rent by a co-owner agairst his co- 
sharer who occupied the property after the term 
fixed for such period, is governed by A*t. 120 and 
not by 110 or 115. [Ayhng and Hannay, JJ.) 
Madar Sahib v. Kader Moideex Sahib. 

33 I. C. 705 : 39 Mad. 54. 

Arts. 110. and 132. 

Plff. got on 8-4-1896 usufructuary mortgage oi 
some properties and leased them to the mort- 
gagors on the same day. On 1-9 1903 he again get 
usufructuary .mortgage of the same properties 
and simple mortgage of some other properties. 
In 1912 plff. sued on both mortgages for sale of the 
properties. Held, that the document of 1903 made 
the properties liable for t lie interest that the suit 
was governed by Art 132 and not Art. 110 and 
that he was entitled to interest. (IVallis, C. J. 
and Tyobji, JJ.) Vasudevan' AtisaTRIPADA v. 
Govinda Meson*. 

30 I. C. 818 (2) : 2 I. W. 853 


Art. 110— Suit for rent— Limitation, if 

runs from end of fasti . 

In a suit by the landlord for rent, time for 
purposes of limitation runs not from the end of 
the fasli but from the date the rentbecomes due 
under the terms of the tenancy. 27 M. 143 dist. 
29 M. 556. Ref. (Sundara Aiyar and Sadasiva 
Aiyar, JJ.) Kanthimathinatha Pillai v. 

Muthuswami Pillai. 

37 Mad. 540 : 12 M. L. T 437 : 
16 I. C. 934 : (1912) M. W. N. 960. 


Art. 110 — Rent suit— Limitation, if runs 

from issue of pat la. 

The right to each instalment of rent accrues on 
the date fixed for the payment of the instalment 
according to the contract between the parties, or 
according to the usage and not when a patca is 
tendered. Limitation would run from that date. 

( Sundara Aiyar and Spencer , JJ.) SATRUCHBRLA 
Veerabadhra Raju v. Ganta Kumari Naidu. 

22 M. L J 451 : 11 M. L. T. 212 : 
15 I C. 393 : (1912) M. W. N. 441, 

Art. 110— Arrears of Jama— Ascertain- 
ment of Jama—C. P . Land Revenue Act (18811, S. 

65 -A (4) (d). . . . • 

Where the amount of Theka jama has to be 
fixed by Deputy Commissioner under s - 65;A (4) 
(d) no arrears of jama become due within Art. 
110, Lim. Act, until the amount is finally ascer- 


LIMITATI0N ACT (IX OF 1908), Art. 113-Agree- 
ment. 

tained by concluding the dispute regarding the 
jama, when the landlord has proceeded to have 
the proper rate of rent ascertained, time runs 
from the date on which the rent is finally deter- 
mined and not from the close of the year for 
which the rent is payable. I Drake Stockman, 
J.C.) Raghl'nath v. Sarva. 

12 I. C. 804 : 7 N. L. E. 169. 

Art. 110— Suit by an assignee for arrears 

of rent. 

A suit by an assignee for arrears of rent is 
governed by Art. 110 of the Act. (Das and 
AdamL JJ.) Hayat Majid v. Hazaki Lal. 

63 I. C. 424. 

Arts. 110 and 1 16— Suit for recovery of 

tent by assignee of landlord — B. f. Act , Sch. Ill, 
Part 1 (2). 

A suit by an assignee from the landlord for 
arrears of icnt comes under Ait. 110 and not 
Cl. 2 of Part I of the Sch. Ill ot the 13. T. Act. 
Though the tenant holds under a registered lease, 
a suit for recovery of the rent recovered by the 
lease does not fall under Art. 116 of the Lim. Act. 
A registered patni lease provided that the rent 
should be paid in four instalments on four speci- 
fic<J days in the year ; held, that the period of 
limitation runs Iroin the date on which each 
instalment fell due and not from the last day of 
the agricultural year. 15 C. 221, Dist. 26 A 138; 17 
C. 4o9 ref. (Roe and Jwala Prasad, JJ.) 
Gajadhur Prasad v. Thakur Prasad Singh. 

1 P. L. J. 500 : 38 I. C. 1 02 : 3 P. L. W. 179. 


Art. 113. 


Agreement. 

Notice of refusal. 

Starling point of limitation. 

Sait of enforce award 
Miscellaneous. 

Agreement. 

Ait. 113 -Agreement— Specific per for- 


wancc—Suit by one alleging himself to be benefi- 
cially entitled. 

The terms of Art. 113 of the Lim. Act relate to 
the performance of any contract. A suit by the 
D lff. to enforce specific performance of a contract 
for conveyance of immoveable property is gover- 
ned by Ait. 113 even though the defendant was 
prior to the execution of the contract for c £ nVe £‘ 
ance, bound to held the propeity for the benefit 
oi the plaintiff or his predecessor in title a "c 
contract lor conveyance having treated defendant 

1UHAUUR. 49 1. A. 335 : 13 M.L.T. 146 : 

1922 P. C. 345 (P. C.). 

• Art. 113 — Agreement. 


/\ri. JLIO 

he deft.'s predecessor entered into an agree- 
it to grant a permanent lease “hereafter oi 
tain property to plfls. and he also issued a 
ice on the day on which the agreemeu was 
cuted to his tenants to pay their rents to me 
s. stating therein that he had “let out the pro- 
ly in ijara‘’ to the pl£fs. Some time later he 
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LIMITATION ACT 
Agreement 


(IX OF 1908). Art. 113 — 


LIMITATION ACT (IX OF 1908), Art. 
Starting point of limitation. 


113— 


asked the plffs. to agree to the postponement of 
the grant of the lease till he had paid off his debts. 
The plffs did not object as they had confidence in 
his acting up to his words. But deft.’s predecessor 
did not grant the lease and plffs. sued deft, for 
specific performance Held that plff.'s right to 
claim specific performance of the contract to 
grant a permanent lease was not barred bv limi- 
tation under Limitation Act, ?ch. 1, Art. 113. 
(Fletcher and Chattcrjee, JJ .) Kalioas Bhaxga 
v. Gifibala Dasi. 23 I. C. 360. 


Arts. 113 and 114 — Agreement— - Deed — 

Construction — Exchange — Suit for possession of 
property received in exchange. 

Under a compromise an exchange of proper- 
ties was to take place on a future date, that is to 
say on the 1st of Maghar Sambat 1966, after the 
wood work of the bouses had been removed. The 
other party sued for recovery of possession of 
the property. Held, that the suit was for specific 
performarce of a contract to hand over the owner- 
ship rights in the property in suit on a certain 
date and not for possession of property in which 
the ownership rights had rassed completely by 
the deed of compromise. Art. 113 governed the 
suit. (Campbell. J.) Khushi Mahomed v Hayat. 

1923 Lah. 672. 

*Art. 113 — Agreement to sell on the suc- 
cess of liligaV on— Limitation — Commencement. 

Where there was an agreement to sell a pro- 
pertv in the event of success in a litigation. Art. 
112 of the Lim. Act applies to a claim based on it 
and limitation begins to run from the date of 
success in the suit. (Daniels and Lyle. A . J. Cs.) 
BrsHESHAR Dayal v. Mt. Har Raj Kubr. 

66 I. C. 622. 


Art. US— Agreement to lease. 

Where a person who has agreed to execute a 
lease fails to do so and the promisee does not 
demand execution within three years from the 
completion of the agreement, a suit for fpecific 
performance is barred, (Muftick and Jwala Pra- 
sad. JJ) Satya Kinkar Sahana v. Raja Sri 
Sri Shiba Prasad Singh. 

4 P. 1. J. 447 : 52 I. C. 452 : 1020 Pat. 17. 


Arts. 113, 131 and 144 — Agreement to 
lease— Interest in immoveable property. 

The agreement to grant or renew a lease is not 
immoveablo property and a suit f 0 r specific 
performance is governed by Art. 131 and not 
Art. 144 of the Act. (Ormond and Chevis % JJ.) 
Secretary op State for India v. Ma Dwb. 

7 Bur. L. T. 268 : 24 I. C. 911 : 8 L. 3, R. 64. 


Notice Of refusal, 
•Art. 113 — Notice of refusal. 


Time for specific performance of a contract 
sale begins to run from the date when plff. com 
?, kno - refusal to execute the docamS 
{Maung Ktn % /. ) Mauno Nb Dun v . Ma Le. 

32 1. C. 573 ; 9 Bur. L, T. 81 


' Art, 118 — Notice of refusal— -S6eci\ 

performance at unregistered sale, * 

The limitation fora suit for specific performa 
ce ot a contract to sell (the sale deed-being uni 


gistcred) is three years from the time when the 
vendee knows that vendor refuses to sell. ( Fox* 
C./.l Ma Shwe On v. Maung Kyet. 

32 I. C. 536 : 9 Bur. L. T. 45. 

Starting point of limitation. 

Art llZ-Starting point of limitation . 

A suit for specific performance of a contract is 
to be brought within 3 years from the date 
when the performance is refased. [Mookcrjte and 
Chalterjce, JJ.\ Mathura Mohan Saiia v. Ram- 
kumar Saha. 43 Cal. 790 : 23 C L J. 26 : 

35 I. C. 305 : 20 C. W. N. 370. 

Art* 113, 62 and 97 — Starting point — 

Sate — Indemnity clause— Sail to tnforce. 

In 1907, deft, sold to plff. some land of his own 
together with some land of ti is minor nephew 
With a condition that if the minor would object 
on attaining majority, deft, would give an equal 
area from his own property. Mutation as re- 
gards the minor's share was refused in 1907 on 
objection being raised by the minor's mother. 
In 1910 plff. sued for a declaration of his owner- 
ship of the whole land but his suit was dismissed 
as.to the minor's share . |l n 1917 the minor attained 
majority, mortgaged his share to 'A who dispos- 
sessed the plff. from the property. Plff. therefore 
sued the deft, to enforce the indemnity clause or 
Rs. 1,000 as the value ol the minor’s share. Held % 
that the first part was a suit tor specific perfor* 
mance and was governed by Ait. 113 and time 
ran freen 1907 or 1911, and the suit was barred ; 
that as regards recovery of purchase-money tbe 
suit * as governed by Art. 6? or Art. 97; if by Art. 
62, it was barred as time began to run from the 
date of sale and if by Art. 97. it was barred as 
time began to run when the plff.'s rights was 
denied, i. c ., 1907 or at least in 1911. ( Martineau , 
/.) (TAPASl MAL V. JHANDOO. 

62 I.C. 953. 

Art. 113 — Starting ’point of limitation : 
Contract for sale of immoveable property— No time 
fixed— Purchase of property in execution sale 
with notice— Suit for specific performance— Limi- 
tation. 

In a suit for specific performance of a contract 
of a sale in which no time was fixed f.-r execution 
of the conveyance, the plff. impleaded as addi- 
tional deft, an execution purchaser of the property 
with notice of the contract. The auction-purcha- 
ser was added at a time more than 3 years from 
the date of the refusal by ihc vendor to perform 
his contract. It was not alleged or proved that 
the auction-purchaser had refused performance 
of the contract more than three years before he 
was impleaded. Held , that the suit was institut- 
ed within time under Art. 113 of the Lim. Act. 
(ASdur Rahim , O. C. /. and Odgers , /.) Dundi* 
GALLA KBSAVALU V . KALAVAGUNTLA RaJARAM. 

38 M. L. J. 29 : 11 L. W. 35 : 55 I. C. 533 : 

(1920) M. W. N. 122. 

— — — Art. US— Starting point of limitation— 
Right to claim specific performance vesting in 

third party. 

In cases when the right to sue for specific 
performance vests in a third party to whom the 
ascertainment of the date on which performance 
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LIMITATION ACT (IX OP 1908). Ar 113 — 
Starting point of limitation. 

becomes due need not necessarily be known, the 
doctrine certutn cst quod atem reddi potest will 
not apply and time begins to run from the date of 
refu^a 1 of performance. [Ayling and Sapicr , JJ.) 
Satherla Venkanna v. Xamadhari Venkat 
Krishnayya. 41 Mad. 18 : 33 M. L. J. 35 : 

41 I. C. 807 : 6 L. W. 192. 


LIMITATION ACT (IX OF 1908), Art. US- 
Miscellaneous. 

in 1909 to recover the sum with interest, Held , 
that the suit was not one for specific performance 
of a contract and was not governed by Art. 113. 
but Art. 116 or 120 and was within time. 5 A. 263 
16 A. 3 . 23 A 2S5 ; 23 M 593 : Ref. ( Tudball and 
Piggott JJ ) Kui.dip Dube v Mahant Dube. 

34 All 43 : 11 I. C 705 : 8 A. L. J. 1138. 


’ — Art. 1 13— Starting point of limitation. 
When there is no date fixed for performance of 
a coo tract time begins to run from the date when 
the performance is demanded bv one party and 
refused by the other. [Sundara Aiyar and 
Sadastva Aiyar % JJ.) Abdul Khaoir v. Naga- 
SARUPU. 17 I. C 399 : (1912) M. W. N. 1004. 

Art. 113— Starting point of limitation. 

The time for limitation in a suit fur speefic 
performance begins to run from the date .the 
cause of action arises, that is, (rom the date fixed 
for the performance of the contract and not from 
the date of payment of consideration or taking 
possession, t Imam , J.) Musammat Batulan v. 
NirmaL Das. 44 I. C. 244 : 4 P. L. W. 192. 

An. 113 — Starting point . 

Where a date is not fixed for specific perfor- 
mance time dies not commence to run till specific 
performance has been demanded and refused. 
( Duckworth , J.) Ma Ma Gyi v. Ma Nyo Po. 
ANOTHER. 1 Bur. L. J. 171 : 1923 Rang. 44 (1), 

Art. 1 13— Starh ng point of // nutations— 

1 tans fer of Property Act, $ 54. 

A vendee who has’ paid up the purchase money 
can bring a suit to have a registered deed execut- 
ed for completing his ti'le under S. 54 of the 
T. P. Act unless it is barred bv Art. 113 of the 
Limitation Act. Where the date for the perfor- 
mance is not fixed, time under Art. 113 runs from 
date of refusal. [Maung Kin, J.) Mya Bwin v. 
Maung Kya Zan. 33 I. C. 761. 

-Art. 113 —starting point of limitation — 

Suit for specific performance— So tune fixed for 
performance . 

In suits for specific performance where no 
time is fixed for performance, limitation com- 
mences from the time where performance was 
asked for and refused. [Crouch and Hayward, 
A. J , Cs.) Visram V, Bibisultan. U I- C. 25. 

Suit to eoforcc award. 

Arts 1 13 and 132— Suit to enforce award 

— Article docs not apply. 

A suit to redeem a charge declared by an award 
is not a suit to enforce specific performance of a 
contract and is not governed by Art. 113 of the 
Lim. Act. [Lindsay and Kanhaiya Lai, JJ.) 
Surat Singh v. Um p ao Singh 

L. B. 3 \ % 383 : 20 A. L. J 611 : 1922 All. 410. 

-Arts 113 116 and 120 —Si#// lo enforce 

award— Suit to recover money under an award — 

Nature. . 

On a reference, the arbitrator gave an award 
on Jan. I2ih, 1904, providing that the deft, should 
pay Rs. 350 to the plff. by June 27th and in case 
of default the plff- should recover the same with 
interest. The deft, made default and the plff. sued 


Art. 113 — Suit to enforce award — Litni m 

; tation. 

The word “ Contract *' in Art. 113 of the Lim. 
Act does not apply to an “award**. [Teunon and 
Richardson , JJ.) T. C. Tweede v. Jogesh 
Chandra Roy. 51 I. C 999. 

1 Art. 113— Suit to enforce award— Suit 

for balance under award is not one for specific 
performance. 

Sait to recover balance of money due under an 
award is not one for specific performance of con- 
tract within art. 113. The court while ordering 
payment of balance only directs payment of com- 
pensation for non-compliance with the terms of 
the award. [Reid, C. 7. and Ralligan, J,) 
Hardhajan Singh v. Delhi Cloth and Gpneral 
Mills Co., Ltd. 265 P. W. B. 1912 : 

259 P. L. R. 1912 : 16 I. C. 801 : 32 P. B 1913. 


Arts. 113, 115 and 144— Suit to enforce 

award — Limitation. 

An award does not embody a contract and a 
suit to enforce it is not governed by Art . 1 13, 115. 
and 116 of the Limitation Act. The limitation 
applicable to the enforcement of the relief given 
by the award being dependent upon the nature of 
the relief. A suit for possession of immoveable 
property in the ba«i$ ol an award is governed Dy 
Art. 144. [Kanhaiya Lai, A. J. C.) Shubr*li v. 
Hafizan. 42 I. C. 116 : 4 0. L. J. 487. 

Arts. 113, 148 and 178-Sui7 to enforce 

award . 

Limitation for a suit to enforce an award de- 
pends on the nature of the relief sought, if the 
award is to the effect that the defendants shall 
hold the land as usufructuary mortgagee for a 
definite sum, and the plaintiffs sue for redemption, 
the article of the Schedule applicable is Art. 148. 
[Brown, A. J. C.) MAUNG Ne DON v. MAUNG 
Cho . 4 U. B. B. 124 : 1923 Bang. 108 

Hiicellaneoaa. ( 

Arts 113 and 144— Contract, meaning of 

—Suit for possession— Chaubidar's lands trans- 
ferred to Zemindar Palnidar's suit to enforce 
his rights — Limitation — Bengal Act ivl of 

18701, S. 51. . ... 

"Contract" primarily means a transaction which 

creates personal obligations but it may, though 
less exactly, refer to transactions creating real 
rights It is in this latter sense that the term is 
used in Bengal Act VI of 1870, S. 51. A suit by a 
hatnidar for settlement and possession of chau- 
kidari chakran lands transferred to the Zemindar 
is governed by Art. 144 and not by Art 1U 
( Lord Buckmaster.) Rant Singh v. MaHARAJ 
BAHADUR S.NGH. 46 Cal. 173: 16 A I J- 9J4 . 

25 M. L. T. 8 : 29 C L. J. 193 : 45 I. A. 162 . 

1 U P. t. B (P . C.l 23 : 21 Bom L B 506 . 

10 L. W. 83 : 48 I. C. 262 : 

23 C. W. N. 198 : 35 H. L. J. 628 (P.C.). 
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LIMITATION ACT (IX OF 1908), Art. 113— Mis- 
cellaneous 


LIMITATION ACT (IX 
Demand and refusal. 


OF 1908), Ait. 115 — 


Arts. 113 and 144 — Suit by heir for pos- 
session, 

Suit by one heir for possession of his share by 
partition oi the property, in joint possession of alj 
the heirs, under an agreement entered into 5 
.years before suit, is governed by Art. 144 and 
time runs from the time the agreement is impea- 
ched by one heir. 26 A. 497 Dist. [Shah Dm and 
Scolt Smith, JJ.) Basheshar Nath v . Devi 
Pep.shad. 20 P. B. 1913- 101 P. W. B 1913 : 

19 I. C. 411 : 185 P L. B. 1913. 


Art. 113 — Mortgage by conditional sale 

— Agreement as to foreclosure— Suit tor posses- 
sion in terms of agreement — Limitation. 

Where certain occupancy tenants mortgaged 
their holding to one of the village proprietors who 
on a general partition of the estate agreed that on 
foreclosure of the mortgage he should give up the 
land and receive a proportionate amount in res- 
pect of his share, a suit to recover one’s share 
under the above agreement, though possession of 
immoveable property was involved in it, is o-e 
for specific performance of the agreement govern- 
ed for purposes of limitation by Article 113 of 
the Limitation Act. ( Rattigan J.) Fazal Din v. 
Amiruddin. 138 P. W. R. 1911 : 11 I C. 299 : 

217 P. L. B. 1911. 


Continuing breach. 

— ~ — Arts. 115 and 116— Continuing breach — 
Continuing covenant — Breach of cause of action 
— Indemnity clauses. 

A clause in a deed of sale was as follows: 
“should disputes of any kind arise at any time 
touching the said land on the part of anybody we 
will clear them all with vour own funds, and 
allow the sale to continue to you uninterruptedly 
without aov kind of loss to you.” Held , that this 
was an indemnity clause and should be construed 
as a continuing covenant. A suit ^or indemnifi- 
cation will be in time if brought within 6 years of 
the date on which it is held by a Court of law that 
neither the purchaser nor his vendor had the 
rights given to him by the sale-deed. (Ayling and 
Scshagiri Aiyar , //.) VENKATARAMMH r. Rama- 
brahman. 35 M. L J. 124 : 

24 M L. T. 101: 47 1. C. 921 : 8 L. W. 142. 


-Arts 113 and 143— Con trad to re-exchange 

— Suit on. 

A covenant which provides that in event of 
obstructions to one party to the exchange deed in 
this enjoymeut of the property eicbaoged, bo»h 
should re-exchange those properties in a condi- 
tion subsequent. A suit based on the covenant is 
governed by the Art 143 and not by Art, 113 of 
the Limitation Act deft, in such a suit cannot set a 
plea of bona fide purchase from one of the parties 
to the exchange as the transferee cannot get a 
large estate than the tranaferor, ( Bakewell and 
Phillips, 77.) R. V. Srinivasa Aiyangar v. 
Kottappakki. 51 I.C. 939 : 42 U. 690. 

——Art, 1 *3— Contract to reitll. 

A suit for specific performance of a contract to 
resell is governed by Art. 113 and limitation 
runs from the date of refusal. (Coutts Trotter 
and Knmarasxoami Sastri , JJ,) Kalappa Kamthi 
v 9 Kachor Sakharama Rao. 29 I. C. 898. 

— Art, 113— Specific performance* 

A suit for specific performance is governed by 
Art. 113 (Lindsay, A. J. C.) Gajadhar Singh v. 
Kandhya Buksh. 9 I. c. 243. 

-Art, 113— Absence of demand — Effect-Suit 
premature as limitation not commenud — Effect . 

Where a suit is premature because no demand 
was made prior to institution, the plaint cannot 
be returned. The Court will have to consider 
whether costs should be dissallowed. (Crouch 
and Hayward, A . /. Cs % ) Visram v . Bibisultan 

8.115. .111.0.25: 

Continuing breaoh. 

Demand and refusal. 

Erpreei contract. 

Implied contract. 

Sncoeailve breaches. 

Thavan&i contraot. 

Miscellaneous. 


Arts. 115 and 116 — Continuing breach — 

Test— Nature of remedy available to a tenant 
for a breach. 

The nature of the remedy available io a tenant 
under a covenant or contract lor quiet enjoyment 
depends upon the nature of the breach and the 
test as to whether a breach is continuous or not 
is: If the plfl. can sue only for the damage actual- 
ly occurred to him up to the date ol auit the 
breach is continuing and if he can sue (or the 
whole of the damage occurred and prospective 
the breach is single and final, e. g., a breach of a 
covenant for title. ( Coutts Trotter and Srinivasa 
Aiyangar, JJ.) Secretary OF STATE v. Peuma- 
rajc Venkayya Garu. 

40 M. 910 19 M. t T. 318: 3 L. W. 443- 
(1916) 1 M. W. N. 342: 35 I. C. 854-! 

80 M. L. J. 675. 

Arts. 115, 116 and 120— Continuing 

breach— Covenant lor title limitation— Suit for 
damages. 

Where in 1896, by a sale, a person got posses- 
sion of the property but was evicted in 1905 by 
the Jtnmi on which he sued the vendor in 1909^ 
for damages and relund of purchase money. Held r 
that tnc implird covenant ol title was broken at 
the sale in 1S96 and since the covenant did not 
admit of continuing breach, the claim based on 
that covenant tor title was time barred. The claim 
based on tailure of consideration was within time 
since the contract of sale was not void and the 
consideration failed on the date of dispossession. 
{Miller and Bakewell, JJ.) Ramnatha Aiyar v ’ 
OZHALOOR P ATHlRlSKRRI RAMAN NaMBUdRIPAD 
14 M. L. J. 624: (1913) M. W. N. IO89! 

21 I C. 740: 1 L. W. 110. 
Demand and Refusal. 

Art, 115, 65 and 120 — Demand and' 
refusal— Suit upon letter of guarantee— Limita- 
tions as against surety , commencement of. 

Art. 115 governs a suit, by a creditor against a 
surety on a letter of guarantee executed by latter 
in respect of a debt payable on demand on a pro- 
missory note and not An. 65 and limitation ran* 
from date of execution of the guarantee notwith- 
standing a stipulation in the guarantee that the 
creditor may look for repayment to the surety if 
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LIMITATION ACT (IX OF 1908) Art. 115— 
Demand ana refusal 

the principal debtor makes default. Art 115 also 
applies t ) a case ct liability on a simple debt due 
and is not limited to ca>es of damages for breach 
of contract. ( Pcthcram , C. J. and Pnnccy and 
rigzoll* JJ. I Shree Nath Roy v. Peary Mohan. 

25 C. L J. 91: 39 I. C. 205: 21 C. W. N. 479. 

Arts. 115, 145 and 49 — Demand and 

refusal. 

When the plaintiff made over to a grldsnvth 
gold ornaments to be incited and made into new 
ornaments wi. flout fixing the time Within which 
the work was to be finished and failed to get the 
ornamcivs on repeated demands, limitation fo 
suit to recover them begins to run from the date 
on which the goldsmith wrongfully refused to do 
the work, whatever may be the particular article 
of the Limitation Act is applicable to the case 
vie,, Art 49 or 115 or 145. ( Mookerjce ani Sew 
bould. JJ . I Ganga Hari v. Nalim Chandra. 

20 C. W. N. 232 : 34 I. C. 959: 23 C. L. J. 145. 


LIMITATION ACT (IX OF 1909), Art. 115- 
Express contract. 

that the suit was governed by art 115 and no 1 , by 
Art 53 of the Lim. Act. [Scott-Smith and 
Brasher, JJ.) Walli v. KtfCDA Baksh. 

5 Lah. L. J. 366 : 1924 Lah. 149. 

Arts. 115. 116 and 120 — Express con- 
tract — Acceptance of award — Sml for money due 
under award. 

Suits tor recovery of a balance cf money due 
under the terms of an award would be governed 
by Art. 115 or Art. 116 of the Lim. Act according 
to the nature of the document only if the patties 
S*gn the arbitrator's award in token cf acceptance 
and merge the award into a contract between 
themselves. Where reliance is placed on the 
arbitrator's award alone, the article that would 
govern is Art. 120 of the Lim. Act. (Sir Arthur 
Reid, C. J. and Rattigan , /.) HardhiaN SiNGH 
v. Delhi Cloth and General Mills Co.. Ltd. 

265 P. W. R. 1912: 259 P. L. R 1912: 

16 1. C. 504: 32 P. R. 1913. 


Arts. 115 and 120 — Demand and refusal 

— Suit fo *■ return of goods delivered with interest. I 

In a suit to recover a quantity of wheat, plff. ' 
alleged that deft, had signed a balance in plain- 
tiffs favour of 8 Manis of wheat with interest | 
payable in kind at the rate of 50 per cent, per 
annum, in his favour. Held that Art. 115 applied 
in which case limitation began to run when pay- 
ment was demanded and refused or Article 20 
would apply and in eiiher case the suit was 
not barred. 49 Ind. Cas. 231 ; not Foil. MPi7- 
ber force , /.) Sohan Singh v. Muhammad Din. 

56 I. C. 162. 

Art. 115 — Demand and ref usat— Lease — 

Son-delivery of portion of demised land— Cause 
of action —Limitation. 

An action by a lease for damages caused by t"e 
lessor's failure to deliver to him a portion of the 
demised premises should he brought within 
6 years or 3 years as the case may be either from 
the time of the lease or from the date when 
possession was demanded and denied and it is 
governed by Arts. 116 and 115 of the Limitation 
Act. t ConllsTrolter and Srinivasa Atyangar, 
JJ.) Srcretary of State v. pbrumakraiu 
Venkayya Garp. 

40 Mad 910- 19 M L T. 319: 3 L W. 443: 

(19161 1 M. W. N. 342: 35 I. C. 254: 

30 M. L. J. 575. 

Express contract. 

Art 115 — Express contract— Ha tchitta 

— Suit on — Limitation. 

A suit on a hatclrt a containing an unqualified 
promise to pay the amounts found due on an ad- 
justment of accounts is governed by Art. 115 of 
the Lim. Act. [Ghosc and Panton , JJ) Sarifun 
Mandalisv Feradoul Khatun. 1923 Cal. 578. 

Arts. 115 and 63— Express contract— 

Agreement to deliver produce of land or a sum of 
money on default — Suit for money. 

The defendant agreed in consideration of a 
sum of money received by him to deliver the 
plaintiff half the produce of certain land and on 
default, a sum of money annually. Plaintiff sued 
for the recovery of the money, the defendant 
having defaulted to deliver the produce. Held, I 


Arts. 115 and 68 — Express contract. 

A obtained a sum of Rs. 200 as advance from 
B contracting to supply camels to B In default 
A was to return the amount of the advance as 
well as Rs. 200 more as penalty, B sued A for 
recovery of advance, penalty, and interest, more 
than 3 years after the default but within six years 
therefrom. Held, that the suit for the recovery 
of Rs. 200 advanced was governed n^t bv Ait. 115 
of the Lim. Act J 877 but by Art. 6°. Consequently 
the suit for this sum was within time under the 
Punjab Loans Lim Act. 11*04. The suit was bar- 
red under Art, 115 for the penalty of Rs. 2 00 for 
the breach of the contract. ( Kensington , J.) Dha- 
ram Singh v. Ali Mard-Khan 6 P. L R. 1912: 

12 I. C. 616: 219 P.W. R. I9ll. 


Arts. 115 and 31— Express contract — 

uit for non-delivery against Ry. — Railways 
ct, S. 7? (2). 

A suit against a Ry. Co for a mpensation tor 
on-delivery of goods is governed bv Art. 31 not 
y Art. 115 26 B. 562: 108 P. R. 106: 13 C. W. 
I. 851: 33 A. 544, Foil. Art. 31 applies nrtwith- 
landing that the responsibility of the Ry. Co is 
n.ited bv an agreement contemplated bv S. 72 
>» of the Railways Act. [Drake Brockman , J. t.) 
u Mahomed v. The Great India Railways 
Iompany. 31 I. C. 474 : 11 N L R. 174. 

Art. 115 — Express contract— Dispute as 

, mineral rights— Comfromi sc fixing royally— 

Where under a compromise in wilting between 
lessor and lessee regarding mineral rights, a 
ertain sum was made payable a< royalty and in 
ursuance of the written agreement a decree was 
as-ed,ard suit was subsequently 61ed for royalty. 
uid, if fell under art 115. Lim Act ( Miller . 
J. and Faster, J.) Suit.i v. Kenney. 

2 Pat 749 : 1924 P. 231. 

Aria. 115 and 116- Express contract 


Mortgagee suing for money— Contract. 

IVhere a mortgagee's right to sue for money is 
i-ht arising from a contract betweentbe parties, 
is. 115 and 116 will applv, but when it is an 
uitable right Art. 120 will apply. (Saunders. 
C.) Nga'tok v. Nga E. GyaU. 

20 I. C. 360 : I, U. B. B. (1913) 164. 
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LIMITATION ACT (IX OF 1908), Art. 115— LIMITATION ACI (IX OF 1908). Art. 115— Miscel- 
Implied contract. laneous. 


Implied Contract. 

Art. 115 — Implied contract. 

Per D. Chattcrji , J .—Arts. 1 15 and 30 or 31 
applies to a suit by consignor agiinst Ry. Com- 
pany for compensation and value of goods con- 
signed but neither delivered to the consignee nor 
returned to the consignor and denied by the Ry. 
to have received. Art. 31 seems to contemplate a 
suit by consignee. Per Bcaihcrofi , /.—II art 31 
applies the suit is not barred in the absence of 
evidence as to when the goods should have been 
delivered. (D. Chatlerjcc and Beachcroft, JJ .) 
Radha Sham v. Secy, of State. 44 C. 16 : 

34 I. C. 130 : 23 C. L. J. 547. 

Art.115 — Implied contract— Loan in kind 

— Sui/ for value. 

When grain is advanced on condition that it 
should be paid in kind a suit for recovery of the 
cash value is governed by Ss. 65 and 115 of (he 
Limitation Act. 4 L. L. J. 268 : 1922 Lab. 271 


Art. 115 — Implied contract — Suit for 

profits. 

A suit by some co-sharers in a ferry against 
other co-sharcrs for profits is not governed by 
Art. 36 or 115 but by Art 120. ( MuUtck, J.) 
K (shun Dayal Singh v. Kishux Deo Jha. 

35 I. C. 430 : 1 P. L. J. 69 

• 

Successive breaches. 

Art. 115 — Successive breaches — Detention 

of money . 

The limitation applicable to a claim for damages 
for non-payment of maltkana is that provided by 
Art 1 15 of the Lim. Act and the pltf s. ace entitled 
to damages upon each annual sum in arrear only 
lor three years antecedent to the suit. 10 A. 85; 13 
A. 330; 19 C. 19: 24 Cal. 699 Re]. [Mother fee 
and Cartiduff % JJ.) Mohamaya Pkosad i. Ram 
Kel.vwan. 15 I. C. 911 : 15 C. L. J. 684. 

Art. 115 — Successive breaches — Limita- 
tion-Cause of action . 


Arts. 115 and 120 — Implied contract— Where a bond contains successive covenants, 

each bicach gives a separate cause of action, but 
the date of the last breach is ihe starting point 
of limitation in a suit on the bond when the bond 
is conditioned on the perioruiance ot several acts 
and the obligation to pay is entorceable till the 
last of the conditions is fulfilled, \Kumaraswami 
Saslri % J.) KamanatHan v. Ragammal 

27 I. C. 849 : 17 M. L. T. 61. 

Thavanai contract. 

Ar»8. 115 and 60 — Thavanai contract — 


Uncertified payment — Execution — Damages — 
Cause of action 

A decree-holder, who receives payment of 
money out of Court from the judgment debtor 
and fails to certify and applies for execution, 
commits a breach of the implied promise to 
certify. Every application ior execution or reali- 
sation of money by the decree holder, gives a 
fresh cause of action and the suit for damages is 
governed by Art. 115 and not by Art 120. (Knsh - 
nan and Phillips , //.) Gopalswami Naick v 
Namualwar Naick. (1919) M. W. N. 3 • 

48 I. C. 810 : 36 M. L.J. 175, 


Art. 115— Implied contract — Holding 

over— Suit for rent. 

Suit lor rent by a co-owner against his co- 
sharer who occupied the property after the term 
fixed for such period is governed by Art. 120 and 
not by Art. 110 or 115. (Ayling and Hanna\\ JJ,) 
Madar Sahib v . Kaoer Moideen Sahib. 

33 I. 0. 705 : 39 Mad. 54. 

Art. 115— Implied contract— Suit against 

agent not authorised to represent. 

“Implied Contract" in Art 115 is used in the 
sense in which it is understood in English Law 
and not as used in the Contract Act. When a 
person untruly represents himself to be authoris- 
ed agent and deals with the plaintiff, a suit for 
damages against the agent is governed by Art. 
115. [Benson and Sundara Aiyar % JJ\ Vai- 
RAVAN CHKTT1AR V. AvlCHA CHETTIAR. 

naio „ ™ 38 276 : 14 M. L. T. 360 : 

(1913) M. W. N. 884 : 21 1. C. 65 : 25 M. L. J. 250 


r . and 120 — Implied contract — 

Lambardar— Obligation to account . 

A suit by the proprietors of a village for an 
account of the profits of the village management 
against the lam bardar is governed by Art. 115 
and not by Art. 120. A lambardar who collects 
rents and manages the village on behalf of the 
proprietors is an agert, and as such, bound by 

,Cd K COntfaC » t * oreQder an account at the 
end of each agncuUural year. [Chapman and 

Roe, JJ.) Anantaram Bohidar v. Ganeshram 
BOHU.AR. «U.C.7>I:ip" , 


Applicability o) seotion. 

A certain amount was deposited at two months 
thavanai ioterest, ( 1 | the terms ol the deposit 
showed that interest was to be calculated at 
thavanai interest at two months' rests. (2| it was 
repayable cither on demand or after the current 
thavanai year. Held, that in the former case Art. 
60. Litn. Act applied and that in the 1st er Art, 
115 applied. (HVif/.s, C /. and Kninaraswami 
Sastri, J.) Vella yapp a Chkttiak v. Unnamala! 
ACHi. 0 L W. 687 42 l.C. 873: (1917) M.W.N. 858. 

Art 116 — Thavanai contract -Incidents 

of. 

The relationship between the parties to a Tha- 
vanai account i» that of lender and borrower.The 
money is to be paid at a 6xcd period after two 
months and unless the lender demands it, the 
loan is taken to be extended for next two in mtlis 
It was held that Art. 57 and not Arts. 60 and 115 
applies to a suit brought ou Thava nni account, 
{Fox, C. J. and Twonuy, J.) AknamaLAI Chetty 
v. Lutchuan Chetty. h l. B. K. 526 • 

36 I. C. 497 : 10 Bur. L. I. 53 
Miscellaneous. 

\Arts. 115, 128 and 131 — Application of 
the article and Art. 131, r 

Id a suit by a wid^w of one who was adopted 
by the Dclt’s step mother simultaneously with 
adoption of the deft by the step-mother's c>-wife 
for maintenance by virtue of a decree passed op 
compromise, it was held ( 1 ) that as simultane- 
ous adoptions are void, the plff. did not belona to 
the fanu!y of the original owner and that she 
could not plead limitation allowed by Art 12s 
23 C. 645 Foil. (2) That her case was governed 
by Art. 115 because she had a compromise decree 
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LIMITATION ACT UX OF 1908). Art. 115— Miscel- 
laneous. 


LIMITATION ACT (IX 
Breach of contract. 


OF 1908), Art. 116— 


(3) That ihe can proceed by way of execution of 
the compromise decree, (4) that art. 131 does not 
apply. ( Holmwood and Chapman , JJ .) Narendra 
Chandra Lahiri V. Nalini Sundari Df.bi. 

26 I. C. 939. 


Ait. 115 — Deposit— Suit to recover. 


Arta. 115, 52 and 56 — Materials supplied 

■ » . I - 4 t . I ^ ... _ ... J - . — 


A suit to recover deposit money pa\able by 
lessees on execution of the lease is governed by 
Art. 115 Lira. Act [Wallis C. J.and Seshagitt 
Aiyar , JJ.) SRINIVASA AlYANGAR v Ranga- 
I SWAMI AlYANGAR. 25 I.C. 812 : 1 L. W. 858. 


— - ■ — w v M 

and work done by contractor— Suit for money due 
on contract — Compensation , meaning of. 

Where plff. agreed to supply marble for a 
flooring and also to construct the flooring in con- 
sideration of his being paid a certain sum of 
money for every square toot of the flooring done, 
which rate included the price of materials suppli- 
ed as well as the work done, a suit for balance of 
the money due to him oo the basis of the contract 
is governed by Art. 112 of the Lim. Act and not 
by Art. 120. Tbe plaintiff’s claim as laid was an 
indivisible one and could not be split up into two 
portions. Therefore neither Art. 52 nor Art. 56 
of the Lim. Act was applicable to the case. Ait) 
115 of the Lim. Act is a general provision apply- 
ing to all actions ex contractu not specially 
provided for otherwise ; and the present claim 
certainly arose out of a contract entered into 
between the parties. The word ••Compensation 1, 
in Art. 115 as well asin Art. 1 16 has the same 
meaning it has in S. 73 of the Contract Act and 
denotes a sum of money payable to a person on 
account of the loss or damage caused to him by 
the breach of a contract. 6 C. 94 ; 3 A, 600 foil. 
[Shadi Lai , C. J., Chevies and Harrison , JJ,) 
Mahomed Ghasita v. Siraj ud din. 

2 Lah. 376 : 1922 Lah. 198. 

■Art. 115 — Breach of contract— -Onus Con - 


S. 116 


tract of betrothal 

The onus of proving that the betrothal con- 
tract was broken within three years of bringing 
the suit is on the plaintiff in a suit for damages. 
(Scot 1-Smith, J.) Mbwa Singh v. Narais^ singh. 

■ Art. 115— Mis-delivery. 


The case of mis-delivery falls within Art. 116. 
tRott'gan.J.) Fakir Chand Secre^arv^f 

>TATE ' 19 I. C. 477 : 122 P. W. R 1913. 

Art 116— Safe of family properties by 

manager — Subsequent salt by junior member of 
h,s share— Obstruction by prior purchaser-butt 
by latter for recovery of price and expenses of 

purchaser from a junior member of a joint 
Hindu family of his share in family properties 
attempted to take possession thereof, but was 
resisted by a prior purchaser of these properties 
{rn-n the manager. He then instituted a suit lor 
Recovery 1 1 the share purchased by him and 
the litigation was unsuccessfully carried up to the 
Hich Court A petition filed by him lor review 
was also dismissed. The P-chaser Jen .nsli u^ 

dat'Vih* ,h ,;S: 

25 M.L.I. 291: 9 L.W. ■ l ^ ^ M . L . J, 167. 


Breach of contract. 

Covenant for title. 

Mortgage of loan of paddy . 

Starting point of limitation. 

Suit on bond. 

Suit for rent. 

Miscellaneous. 

Breach of Contract. 

Art. 116 — Breach of contract— Mortgagee 

to pay off prior mortgage — Failure— Suit for 
damages. 

Where the second mortgagee covenanted to 
pay off prior mortgage at his pleasure, and on 
his failure to pay it off. the mortgagor paid off 
the principal and interest, the limitation for a suit 
for damages by the mortgagor begins to run irom 
the date when he is damnified and not from the 
date ol mortgage. (Tudball and Rafique , JJ.) 
ISHRI PEKSHAD V. MUHA.MAD SaURI. 

60 I. C. 829 : 19 A. L. J. 81. 

Art. 116— Breach of contract— Sale- 

Covenant to make good loss— Breach— Limitation. 

Held, in a suit by a vendee for damages that 
the suit was net barred by Limitation inasmuch 
as the plffs. were not suing upon a mere covenant 
of title, but upon a covenant of indemnity as set 
forth in the sale-deed, and tbe cause of action 
arose on the date on which they suffered actual 
loss by reason of their being compelled to pay off 
, the prior mortgage charge. (Piggott and Walsh , 

' JJ.) Ram Dulari v. Hardwari Lal. 

40 All 605 : 48 I. C.18 : 16 A. L. J. 706. 

, Art. 1 16 — Breach of oonlract— Suit for 

accounts. 

A suit agaiost the heirs of an agent who under- 
took to render accounts every six months is 
governed by Art. 116 which provides for a suit 
for compensation for breach ot a contract register- 
cd. 16 1. C. 414 F. (Tudball and *«/>«»*;//•> 
Mathura Nath i». Cheddu 39 All. 366 : 

39 I. C. 628 : 16 A. L. J. 265. 

Arts. 116 and 109— Breach of contract— 

Usufruotuiry mortgage-Posscssion not delivered 
—Suit for profits and possession . ... , 

The claim for pr , fits owing to n0D j ellv ry 0 ‘ 
possession agreed to be delivered to plff. a usu 
fructuary mortgagee, is in substance one tor com- 
pensation for breach of a contract in wruing re- 
gistered and is governed by Art. 116 and not by 
Art. 109 : 30 All 400 ref. (Piggott, J.) NlRBH * 1 
SINHA v. Tulasi Ham. 81 I. C. 804. 

Art. HQ—Brech of contract— Vendee to 

pay mortgagee of vendor— Accrual of cause of 

A°s*uit by a vendor against vendee for breach 
of covenant by the la.ter to pay a mortgagee : o 
the vendor out of the sale price, ‘''e ^usc of action 
arises on the date of sale and a suit brought more 
I than six year, after that, is barred by -E m® 
though the vendor was sued against subsequently 
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LIMITATION ACT (IX OF 1908), Art. 116— Breach 
of contract. 


LIMITATION ACT 
Covenant for title. 


UX OF 1908), Art. 116— 


by the mortgagee. 10 A 85 rel on. 26 C, 241 not 
appr. ( karatndl Hussain and Tudball , JJ.) 
Raghumbar Roy v. Jaji Rai. 34 All. 429 : 

14 I. C. 244 : 9 A. L. J. 634. 

Art. 116 -Breach of eontract-Lnnilation. 

Where a contract is in writing and registered, a 
suit for breach o! all covenants whether expressed 
or implied therein, will be covered by Art. 116, 
Lim. Act. {Sanderson, C. J. and Richardson, J.) 
I NMD ALI V. MOHIN1 CHANDRA ADHIKAKI. 

27 C. W. N 1026 : 1924 Cal. 148. 

Art. 116 — Breach of contract — Time when 

begins to run. 

A statement made in a previous suit by a party 
that he reserved the right of bringing another suit 
for damage*, cannot avoid the operation of the 
rule ot limitation or of O. 2, R. 2, C. P. C. Where 
a lease hold which had been mortgaged tor a 
term by the plaintiff to the defendant was sold in 
execution of a decree lor no»-pa>ment oft-rent to 
the superior landlord which the defendant bad 
contracted to pay, limitation for tbe plfl.'s suit, if 
any, for compensation for breach of contract, 
begins to run Irom ihe time of the breach, which 
should be taken as the date of the execution sale 
and not Irom the date of the expiry of the term of 
the mortgage. (ChalUrjce and Richardson, JJ.) 
Taran Krishna v. Samiruddin. 34 1. C. 61. 

— Art. 116 — Breach of contract , 

In order that the creditor may bring an action of 
indemnity against a purchaser from bis debtor on 
the ground that he has undertaken to pay oft the 
debt from the purchase money, the cause of action 
must have arisen within 3 years ot t be suit, (Coxt, 
J.) Deb Narain v. Ram Sadhan. 9 I. C. 988. 

Art. 116— Breach of contract— Covenant 

for quiet enjoyment— Suit for damages. • 

Per Spencer , J : — In the case where the vendor 
of property has no title to convey and the vendee 
never gets possession, a suit for • damages 
for breach of tho covenant for quiet en- 
joyment will lie if brought within 6 years of the 
sale ; if he got possession *Hd lost u, tbeu within 
6 years ot the loss of possession. But to come 
under this category the suit must be for damages 
or return uf purchase money and tfture must be 
privity of contract bjHvveeu the plaintiff and defen- 
dant. (Spencer and Devadoss , JJ.) Gopala 
Aiyangar v. Nummachi Reddiar. 

17 L W. 254 : 1023 Mid, 392. 

116 — Breach of contract— Suit by 

shareholder against registered company for 
dividend— Registered— Meaning oj— Gen. Clauses 
Act, S. 3 (4S ) • 

. A suit by a shareholder against a registered 
company to recover dividends is governed by Art, 
116 oft the Lira. Act. ‘Registered' io Art, li6 of the 
Lxm, Act must be read as defined in tue General 
Clauses Act of 1897, S.3, Cl. 45, and includes docu- 
ments registered under, any , special law such as 
the Company's Act or the Copyright. Act as well 
as the Indian Registration Act. (Wallis, Q J. and 
Seshagiri Aiyer y JJ.) Ripon Press and Sugar 
Mill Co. .Ltd v. VvBnkatarama Chbtty. ^ ~ 
42 Mad. 83 : 24 M, L. T. 246 ; 8 few 851* 

4*1.0. W8; 3*, 

C D— VOL. Ill 139 


Art. 116 — Breach of contract— Suit for 

poaessioii under a contract of lease— Claim of 
mesne profits. 

A suit for possession under a contract of lease 
and for mesne profits being substantially one for 
damages for breach ot contract, is governed 
by Ait. 116 [Aylingand Tyabjt, JJ.\ Kodialbe- 

A1LRYMOND V. KODIABAIL DtVU CHETTY. 

321. C. 245. 

Art. 116 —Breach of contract by a pur- 
chaser-failure to give possession to vendee. 

A suit by a purchaser for damages for having 
failed to give possession of part of the land sold 
to him. is governed by Art. 116 of the Limitation 
Act. it the sale-deed is registered. ( Benson and 
Sundura Aiyar, JJ.) Tavala Nagkswara Row v. 
Saripalli Sambasiva Row. 11 j. c 337 : 

(1911) (. M W. N. 361. 

Art. 116 —Breach of contract. 

Where a nsufrucluaiy mortgagee agreed to 
pay a fixed amount after deducting interest from 
income of the property, the payments which 
were to be made were not of the nature ot rent 
payable by a tenant to landlord under the Bengal 
Tenancy Act a suit for the recovery of which 
will not be barred by the special provision of the 
B.T. Act. Such payments would be regarded as 
being due under a registered agreement under 
Art. 116, ( Chapman and Atkinson, JJ ) Barham 
Deo v. Ramanand. 1 P. L. W, 795 ; 

40 I. C. 694 : 1918 Pat. 24. 


Art. 116— Breach of contract — Contract 
—meaning. 

The word “contract in Art. 116 does not in- 
clodc an award. [Pratt, J. C.) Somji JJal t>. 
Tolo Mal. 19 I. C . 376 : 6 S. L. K. 143. 

Covenant for title. 


7 —A' 1 - 11 6— Covenant of title— Suit for 

breach of. 1 

A suit for damages for breach of a covenant of 
titlr under a registered sale is governed by Art. 
It6 of the Act and time begins to run from the 
date of ihe breach of the covenant.(Moc/e«<. C. J. 
and Fawcett, J.\ Multanmal Jayaram p. 
Budhumal Kevalchand, 46 Bom 965 • 

61 1. C. 70 ; 28 Bom. L. K. 325! 


— A,t - I*® Covenant for title— Breach- 

Damages- Limitation . 

There is ao implied covenant for title and po« 
session in all registered conveyances under S. 55 
of the T. p. Act and a breach of that cover 
ant comes within Art. 116 of tbe Lim Ac 
(Chowdhury, J.) KANOS Dasi v. Srihari Gt 
SWAMl * • AS1.C.96E 


A registered deed of sale executed in 1905 | 
two persons, after reciting the.rcceipt of con- 
deration jherefpr, stated “If there is any dispu 

sr "S 

sued to set aside the sale as regards the share 
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LIMITATION ACT (IX OF 1908), Art. 116 — 
Covenant for title 

hi*! father and obtained a decree in 1913 for pos- 
session of that share. In a suit by the vendee in 
1917 within 3 years from the date of disposses- 
sion in pursuance of the decree of 1913. for the 
recovery of the part of the purchase money cor- 
responding to the share of the property recovered 
from him. Held that, assuming that the clause in 
the sale-deed set out above did not amount to a 
covenant for quiet enjoyment, there was clearly 
a covenant tor title and on breach of that cove- 
nant that the vendee had 6 years to sue under 
Art. lift of the Lim. Act from the date when the 
covenant was broken and that the suit was not 
barred. (Kumar aswami Sastri and Devadoss , //•) 
SlSTLA SUBBAYYA V. PaTA PlCHANNA. 

(1922) M. W. N. 420 : 43 M.L. J. 64: 


LIMITATION ACT (IX OF 1008), Art. 116— Start- 
ing point of limitation. 

The plaintiff entered into possession of the 
jaimanka brit sold to him and remained in posses- 
sion until he was dispossessed on the 30th Augusf 
1918 by his vendor's son. In a suit for damages, 
held that time would begin to run either from 
that date on which the sale was held or f rom the 
date of dispossession. There was a distinct 
stipulation in the conveyance that if there was 
any defect in title, the vendee would be com- 
petent to realise the considerationumoney with 
damages. This was a registered instrument and 
as there was a breach, both of the covenant for 
title and ol the implied covenant for quiet enjoy- 
ment, the plaintiff was entitled to bring his suit 
within six years of the breach. [Ross, J.) Jhingur 
Ojha v. Meghnath Pasdey. 1924 P. 321 


1923 Mad. 28. 

Art. 116— Covenant for title— Sale. 

A suit for damages for breach of an implied 
covenant lor the title in a registered sale is govern- 
ed by Art. 116. ( Krishnan , J.) Venkatachellam 
P lLLAl V. KRISHNASWAMI PaTHaN. 50 I. C. 673. 

Art. 116 — Covenant for title — Breach of 

— Starting point. 

Obiter The cause of action for a suit for 
damages for breach of covenant for title arises on 
the execution of the conveyance. ( Srinivasa 
Iyengar , J.) Samu PATHAN v . ChidambaRa 
Odayas. 29 M. L. J. 454 : 2 L. W. 918 : 

31 I. C. 179 : (1916) M. W. N. 7. 


Ait. 116— Covenant for title— Deficiency 

in extent of land sold — Limitation. 

A suit ior damages for breach of covenant for 
title in regard to a small portion of the land sold 
is governed by Article 116 of Schedule II of the 
Limitation Act; and the plff . io such a suit has sim- 
ply to shew that he was not put in possession of 
it.\Ralph Benson and Sundara Aiyar % JJ.\T av ala 
Nagbswara Row V. Saripalli Sambasiva Row. 

11 I. C. 337 : (1911) 1 M. W. N. 361. 


Art. 116— Covenant for title — Breach of 

damages — Starting point. 

A suit for damages for breach of covenant lor 
title in a registered deed is governed bv Art 116. 
Such a breach is entire and complete at the time 
of the execution of the sale and limitation begins 
to run from that date. ( Batten , A. J. C.) PiRBHU 
v. VVAZIRB1. 31 I. C. 877: 11 N. L. B. 186. 

Art. 116 and 95— Covenant for title— 

Mortgage— Holding not saleable— Simple money 
decree claimed— Fraud— Effect. 

A suit for sale being brought on a mortgage of 
a cultivatory holding, the defendant pleaded it 
was not saleable, whereupon the plaintiff claim- 
ed a simple money decree, also alleging that 
there was u fraudulent misrepresentation about 
the alienability of the holding : H eld if fraud is 

established, the suit ** 

Art. 95 ; if not, by Art. 116, (Dalai. A.J.C.) 

Thamman Singh p. Dalchand. pU(1 . 

9 0 L. J. 171 : 4 U. P. L. B. (J, C.) 40 . 

1923 Oudh 113. 


no — Covenant for title — Non 

transferable interest— Sale of— Damages— Limi. 
tation. 


Mortgage on loan of paddy. 

Arts. 116. 120 and 132— Mortgage on loan 

of paddy— Limitation. 

A suit on a mortgage executed for a loan not of 
money but of paddy is governed by Art. 116 or 
Art. 120 and not by Art 132, of the Lim. 
Act. ( Richardson and Walmsley, JJ.) Kandarpa 
Narain Mandal v. Sridhar Roy. 44 I. C. 518. 


Arts. 116, 120 and 132— Mortgage on 

loan of faddy. 

A mortgage having been made to secure a loan 
of paddy repayable with interest as paddy, a suit 
to enforce the said mortgage falls under the pro- 
visions of Art. 116 or 120 and not under those of 
Art. 132, which applies only to payment of money 
charged on immoveable property. ( Jenkins , C. J. 
and Holmwood, J.) Rash Behari Das v. Kun- 
jabihari Patba. 37 I. C. 805 : 24 C. L. J. 348. 

Starting point of Limitation. 

Art. 116 — Starting point of limitation 

—Registered document. 

The question whether the limitation tor the 
recovery of money under Art. 116 begins to run 
from the date of the registration of deed is very 
doubtful. (Richards, C J. and Rafique, J.) 
Mohan Lalv. lekhraj Singh. 33 1 c. ill. 


Arts. 116 and 88— Starting point of limi- 

ation-Vendo' and purchaser— Indemnity— 
Breach of contract— Limitation. 

A suit to recover compensation for the breach 
if a contract to indemnify the vendee against 
he claims of a mortgage is governed by Art. 83 
o the Limitation Act or if the contract is register- 
ed by art 116 of the Act. The starting point is 
;he date when the purchaser was compelled to 
□ay of the mortgagee. (Broadway and Abdul 
Qadir , JJ.) Abdul Aziz Khan v. Muhammad 
Baksh. 2 L. 316 : 64 I. C. 431 : 8 L. L. J. 542. 


Art. 116 — Starling point of timitalion- 

M or t gage declared void — Limitation for simple 

money suit— Hindu Law. 

Since a mortgage is absolutely void and in- 
effectual from its inception, if not made for pur- 
poses laid down in Hindu Law creates no 
charge against a joint family property and even 
against the interests of the actual mortgagor, the 
article of the Limitation Act applicable to the 
relief of a personal decree against a mortgagor 
is Art. 1 16 .and not Art. 97 and the cause of action 
for a relief by way of a money decree against the 
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LIMITATION ACT (IX OF 1903), Art. 116— Start- 
ing point of limitation. 

executant arises immediately after be breaks his 
promise which be made for the repayment of the 
.loan i. e * from the day money under the agree- 
ment becomes due. 8 0 L. J 81, 1 P. L. T. 6 foil. 
{IVazir Hasan , A. J.C.) Ram Narayan v . Nanda 
Kumar. 25 O.C. 164: 10 O.L.J. 180 : 1922 0. 257. 


debtor only. 

Art. 116 of the Limitation Act is applicable to 
cases of suits for recovery of money on contract 
not signed by both parties. (Mookcrjec and Chat - 
(trite, JJ.) Challaphroo v. Benga Bbhari 
Sen. 22 C. L. J, 311 : 31 I. C t 394 : 

20 C. W. N. 408. 


Art. 116— Suit on bond. 


A suit for recovery of money due on a regis- 
tered bond is governed by Art. 116 as it - is more 
or less a suit for compensation for breach of a 
contract in writing registered and time begins 
to run from the date when the contract is broken 
or where there are successive breaches 
from the date of breach in respect of 
which the suit is instituted, or where it is a con- 
tinuing breach from the date when it ceases. 6 C. 
'94; 3 A 000 rel on. (Mookerjee and Carnduff , //,) 
Ram Narain Singh v. Odindva Nath Mookbr- 
JBE. 15 C. L. J. 17 : 13 I. C. 440 : 17 C.W.N. 369. 


Art. 116-Sfifl on bond-U nregistered and 
registered bonds . 

Where a money bond was executed and subse- 
quently on the same day a registered deed was 
•executed which provided for payment of the debt 
•in a particular manner and default was made, 
hcldy that the two documents formed part of one 
and the same transaction and that a suit to re- 
cover the amount after default was governed by 
Art. 116 of the Lim. Act. ( Ayling and Seshagiri 
•lycr. JJ.) VlSWANATHA V. S. I. BANK. 

11917) H.W. H. 879 s 48 L'C; 609 : 6 L. W. 71?. 

Suit for T«nt. 

’ Arl *- U® 110 — Sui/ /or renl-Rcais . 
‘tend least. * 

Art. 116 and uot Art. 110 is applicable to a suit 
dor arrears of rent on a registered lease. (Lord 

SKKi ?** C °“ DA3 C00VAR,E Bhb j a v - Gopi 

-NATH JIM THAKUR. 44 C,l. . 

1 Pat. L. J. sea : 15 A. 1. J. 317 : 
2# C.X.J. 379 ; 81 X. L. 1.862 : 
.... 21 C, W. H. 677 : 30 1.0. 166 * 

W V *' «S:5L.W.8fi|: 

19 Bom. I. R. 460 : 44 I. A. 65 • 

I57 <P.C.)! 


Art. 116 — Starting point — Hindu Law- 

Mortgage by anager— Suit to enforce— Limita- 
tion. 

A mortgage by the manager of a joint Hindu 
family, not for necessity or antecedent debt is 
void and a suit brought to enforce such a mort- 
gage after Ihe death of the mortgagor must be 
brought within the period of limitation prescribed 
under Art. 116 of Sch. I to the Limitation Act. 
{ Daniels and IVazir Hasan , A. J. Cs.) Gajadar 
Baksh v. Gauri Shankar. 61 I. C. 205 : 

8 0. L. J. 81. 


Suit on bond. 

Art. 116 — Suit on bond — Bond signed by 


LIMITATION ACT (IX OF 1908), Art. 116“ Bait 
for rent. 


•Art, 1 16 — Suit for rent— registered 


document. 

A suit for rent under a registered document is 
governed by Art. 116 of the Lim. Act. ( Scott 
Smith and Harrison , //.) Abdus Samad v. The 
Municipal Committee, Delhi. 671. C. 939. 


Art. 116 — Suit for rent— Register ed 

kanom deed. 

A suit to recover arrears of rent under a regis- 
tered kanom deed is governed by art, 116. (Spen- 
cer and Krisltnan , JJ.) Kannan Narayanan v . 
Muthalpuredath Ramunni. 56 I. C. 241 : 

11 L. W. 328. 

— * Art. 116— Suit for rent — Rent payable in 

instalments every fash Starting point. 

Where rent for a particular fash is payable in 
instalments the cause of action for rent due lor 
that fasti accrues only from the date on which 
the last instalment becomes due. (Sadasiva Iyer 
and Burn , JJ.) Penumbtsa BAPIRAJU v. GOPPI- 
sbtti Narayanaswamy Naidlv 40 1. C. 590. 


Art. 116 — Suit for rent by jenmi against 

Kanomdar's assignee. 

Art. 116 doea not apply to a suit for tent by a 
jennu against the Kanomdar's assiguee. (Miller, 
J.) Naduvil Edom Kblu Achau v . Varadaraja 
1 y er. 24 1. C. 481 : 26 M. L. J. 283. 


Art. 116 — Shi/ for rent— Document re- 
gistered. 

A suit for rent under a registered document 
comes under Art. 116. (Seshagiri Iyer, J.) Rama- 
nadhan Paitar v. achutha Variar. 

23 I. c. 763 : (1914) M. W. N. 323. 


“ Art. 116— Suit for rent — Kanom— No 
interest in the mortgage deed— Execution of se- 
parate unregistered document— Rent if a charge . 

Deit. executed a kanom to plff. which did not 
make any piovisiou for payment of interest Ano- 
ther document stipulated for payment of a two 
years rent After the lapse of two years, deft, held 
over the land with plft's consent, Held, that rent 
was not chargeable on the property. Plff. was 
pot entitled to a decree on the footing that it was 
interest due on the mortgage. Deft's obligation to 
pay rent after the lapse oi 2 years not being un- 
der a registered instrument, Art. 116 of the Lim. 
Act did not apply. Plff’s right to rent was barred 
after three years, ii M. L. J. 186. Ref. (Sundara 
Iyer and Sadasiva Aiyar , JJ.) Mamambath Pbt - 
tiybth v. Cheria Uthaiamma. 16 I.C 660, 


Art. 116— Suit for rcnt—Zaripcshgi 

ijara— Registered dooument , 

A suit to recover the rent payable to the plff, 
under a registered zuripcshgi lease is governed 
by Art. 116 of the Lim. Act and the period is not 
3 years as provided in the B. T. Act. (Milter, c./. 
and Mullick . /.) Shbi» Muhammad Hanip v. 
Mookat Mahton. 44 I. C. 153 : 4 Pat. L. W 146. 


Arts. 116 and 110 — Surf for rent « 

A suit to recover “rent" reserved in a registered 
kabuliyat is governed by Art.ll6 and not Art 110 
of the Limitation AcL19 C. 489 relied on. (AfiUttcft 
and Rot , //.) Mackenzie v. Rameshwar Singh. 

1 P. L. J. 37 : 34 1.0. 754 : 2 P. L.W. 448* 
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limitation ACT (IX OF 1908). Art. 116— Mis- 
cellaneous. 

Miscellaneous. 

Art. 116 and 61 — Repairs to a common 

well — Suit for contribution — Limitation . 

The plaintiff spent a sum of monev for the 
repairs of a well he owned jointly with a defen- 
dant under a registered deed which provided 
that the necessary repairs were to be made bv 
both the owners. Five years after the repairs he 
sued to recover from the defendant his contribu- 
tion to the repairs: — Held that the suit was 
barred, since it was governed by Art, 61 and not 
by Art. 116. {Macleod, C. 7. and Heaton , /) 
Suraj Prasad DwARAKoas v. Karmali Abdul- 
MIYA. 44 Bom. 591 : 57 I. C. 532 : 

22 Bom. L. B. 777. 

Art. 11*— Dower— Registered deed. 

Art, 116 applies to suits for recovery of dower 
debt when there is a registered dower deed. 
Although arts. 101 and 104 would apply when 
there is no such registered instruments and time 
run«« from the date of death of the lady. 44 C. 
7*9 P. C. : 36 C. L. J. 3‘9 foil. (Mukerjee and 
Rankin. 77.1 Mahamao Mozaharal v % Mahamad 
Azimuddin Bhuinya. 27 C W. N 210: 

, 37 C L J 108 : 1923 Cal. 507. 

Art. 116— Suit for dower— Suit by heirs 

of Mahometan ladv— Registered agreement— Suit 
govern'd by art. 116 of the Lim, Act and not by 
art. 103 and 104 

A suit brought by the heirs of a Muhamadan 
ladv for dower is not a suit which rests on con- 
tract but is one for recovery of the goods of the 
deceased in the hands of the defendants. It is 
governed by art. 116 of the Lim. Act and not by 
103 and 104. (C hatter jee and Panton % 77.) IsoF 
Au v. Kasim Ali. 26 C. W. N 582 : 50 C. 253 : 

36 C. L. J. 379 : 1923 Cal. 152. 


LIMITATION ACT (IX OF 1908), Art. 118. 

the plff. paid off the prior encumbrance. ( Stuart' 
and Kanhaiya Lal % A. J. Cr.i Prag v. Mohan 
Lal. : 47 I. C. 161 : 6 0. L. J. 263. 

Art. 118 — Adoption invalid — Suit for 
recovery of possession on death of limited owner— 
Suit for declara lion if necessary. 

The omission to bring, within the period pres- 
cribed bv Art. 118 of the Lim. Act, a suit for a* 
declaration that an alleged adoption is invalid is 
no bar to a suit by the reversioner for possession 
of the property on the death of the limited owner. 
28 All. 727 ; 33 I. A. 156 Foil. (Sir John Edge) 
Muhammad Umar Khan v Muhamad Niazuddin 
Khan. 39 Cal 418 : 6 P. W. R. 1912 : 

(1912) M. W. N. 77 : 11 M. L. T. 76 . 

9 A. L. J. 137 : 15 C. L. J. 172 : 

12 P. L. R. 1912 : 14 Bom. L. R. 182 : 

16 C. W. N. 458 : 126 P R 1912: 

39 I. A 19 : 13 I. C: 844 : 

22 M. L. J. 240 (P. C.). 

Art. 118 — Suit for declaration wi*hout 

further relief of possession— Adoption alleged to 
be void . 

A suit for declaration that an adoption under a 
registered deed was null and invalid and for a- 
further declaration that the plaintiff was a rever- 
sion er is governed bv Art. 118, even when the 
adoption is Mleged to be void ab initio. Had the 
plaintiff been suing for possession on the ground 
that he was the reversioner and had be further 
alleged that the adoption was invalid under the 
Hindu Law, Art. 118 would not have been appli- 
cate and the plaintiff would have had twelve 
years within which to sue. Under Art. 118, time 
begins to run from the dite of knowledge of the 
alleged adoption. ( Rafique and Lindsay , 77.)‘ 
Ram Lal Rai v. Mt. Murta Kuer. 

1923 All. 861 (1) 


—Art. 116 — Joint agents- Death of one— 

Suit for accounts against survivor . 

The death of one of two joint agents does not 
terminate the agenev so far as the other is con- 
cerned because the presumption is that the 
agency is joint and several. A suit for accounts 
agaiost the survivor on foot of a registered 
kabuliyat executed bv the agents is governed bv 
Art. 116 of the Lim. Act [Marker jee and Btaoh- 
croft. 77.) Bhaoir Nath Samanta v Prrm 
ChaNd Pal. 16 I C 852 : 17 C. L. J. 201. 


Art. 110 — Applicability Leases for buil- 
ding purposes. 

The provisions of Art. 116 of the Limitation 
Act as to registered contracts, apply to leases for 
building purposes and for establishing godowns 
not being leases for agricultural or horticultural 
purposes. 19 C 489 Bel. [Holtnwood and Teunon . 
77.) Ahmed Buksh v. Bipin Behari Singha. 

11 1. C. 6, 
■ . • 

•Arts. 116 and 62— Overpayment— Money 


Paid by mortgagor on default of mortgagee 

Where a mortgagee bound to pay off a P* 1 ™ 
incumbrance, fails and the mortgagor being 
compelled, pays it off and sues the mortgagee for 
reimbursement, the suit is governed by art 62, 
Time would begtn to run from the date on which 


Art. 118 — Suit for possession of properly 

— Article if applicable. 

Art. 118 does not bar a suit for possession of 
immoveable property on the ground that an adop- 
tion is invalid. The article applies to a suit for a 
declaration that an adoption is invalid. (Stuart 
and Sulaiman, J J .) Radha Dulaiya t». Rashik 
I 45 A. 1 : 20 At. J. 814 : 

1923 All. 25. 


Art. 118 — Suit for declaration and pos- 

tssion — Suit for declaration barred— Claim to 
ossession — Whether can succeed. 

A claim to possession when defending on a 
eclaration that an adoption is invalid cannot 
ucceed if a suit for the latter is barred bv time. 
Knox and Karamat Husain, JJ .) Chunni Lal 
SWA Ram. 84 All. 8 : 11 1.0.476 : 

. f o A, L. J • 11U1. 
•Art. 118 — Suit for possession of property 


h involves displacing an alleged adoption— 
cle does not apply. 

eld bv the Full Bench Macleod % C. 7. and 
icetL J % S hah % J. (dissenting) that Article 118 
le Indian Limitation Act does not govern suits 
>ossession where the plaintiffs cannot succeed 
by displacing an alleged adoption- 



2217 


CIVIL DIGEST, 1911—1923. 


2218 


LIMITATION ACT (IX OF 1908), -Art 118, . 

The decision in 24 Bom. 260 is overruled by 
the Privy Council decision in L. R. 33 I. A. 156. 

{ Macleod, C.7., Shah and Fawcett, JJ.) DodDAWA 
Purshva v. Yellawa Mallappa Beni. 

24 Bom. L. B. 158 : 1922 Bom. 223 (F. B.) 

— t —Art. 118 — Death of adopted son leaving 

widow — Adopting mother making a second adop- 
tion during widow's Itfc time — Suit by reversioner I 
of the first adopted son . 

In 1895 the nrsi adopted son died, a minor/ 
leaving behind him a widow who died in 1903. 
In 1899 M. the adopting mother got the vatan 
lands. entered in her name in the revenue records; 
and in 1901 she adopted C. as son to her husband 
and placed him in possession oi the whole estate. 
The plff. claiming as the nearest reversionary 
heir to the hrst adopted sou tiled a suit ic 1912 to 
recover possession of the property irom C. Held 
(1) that the suit was barred under Art. 118 of the 
Limitation Act (Z) that even though C/s adoption 
was invalid under Hindu Law and M.'s power ol 
adoption already exhausted, the law ol limitation 
would effectively defeat the plfl.'s claim. 3 W. R 
P. C. 15 : 20 C. 483 Foil. The effect ot not 
challenging in time, the adoption was that C 
became validly adopted so far as plff. was con* 
ccrned. [Scott C. 7. and Heaton , 7.) Chanba. 
sappa V . KaliaNadappa. 41 Bom. 728 : 

41 1. C. 845 . 19 Bora. L. R. 724. 

Art. 118— Adoption inval id— Reversioner , 

suit for possession by— Limitation. 

A suit for possession by a reversioner more 
than six years alter the date of his knowledge of 
an adoption by the widow is barred under Art 118 
of the Act. 28 A 727 P. C; 39 C. 418 P, C Dist; 24 
B. 260 foil; 24 B 260 (F.B.J is still good law alter 
28 A. 727 and 39 C. 418 (P. C.) (Scott, C. 7. and 
Chandavarkar , J .) SllRlNiwAS v. BalwaNT 
Vbnkatbsh. 37 Bom. 618 : 20 I. C. 162: 

15 Bom. L. B. 633. 

Art, 118— Knowledge of plaintiff , date of 

— Onus oj proof . 

Where, in a suit for declaration that a certain 
alleged adoption never took place, the plff. gives 
firima facie evidence of his want of knowledge of 
the fact of adoption, the defendant must show 
clearly, that the plff. got knowledge of the fact at 
a particular date when limitation began to run. 
[Leslie Jones and Wilbcrforce , 77.) SUJan Devi v . 
Jagiki Mal 1 Lah. 608 : 69 1. C. 124 : 

8 P, W. B. 1921. 

— - Art. 118 — Adoption — Invalid adoption — 
Gift, of ancestral property to adopted son-Suit 
for declaration of validity— Limitation. 

Where the reversioners of a deceased Hindu 
allow a suit for declaration against the adoption 
of a daughter's son to become barred by-time un- 
der art 118, they are not entitled to sue for a de- 
claration that a subsequent gilt to the adopted 
son is not binding upon them because that gift 
does not give them a fresh cause of 'action 4 in that 
it docs not involve any further denial of the 
rights of reversioners than was involved in sett- 
ing up the adoption in the first place, [Leslie 
Jones and Abdul Raoot 77.) KhushaL Singh v. 
Kanda. 2 U. P, L. B IL.) 110 V 68 I. fc r *81 : 

6 Lah L. 7. 83. 


LIMITATION ACT (IX OF 1908), Art. 118. 

Arts. 118. 11® and 144— Adoption denied 

— Suit for possession. 

Where in a suit by an alleged adopted son, the 
I adoption is denied the suit is governed by Art. 
144 Jand net Art 119 of the Limitation Act. (71 P. 
R 1901: 20 P.R. 1902; 68 PR. 1903; 3 P R 1904 ; 

I P. R 1907 overruled 39 C. 418 P. C ; 30 M. 
308 ; 28 A. 727 P. C. Foil.) (13 C. 308 P. C.;20 C. 
487 P.C.; 22 r m 6G9: 20 M. 40 : 24 B. 260 F R; 37 
B 573 ; 26 M.291 diss irom. [Johnstone, Rattigan 
and Shah Din, JJ.) ARJUN SlNGH v. Lachman 
Singh. 101 P. W. B 1914 : 203 P. L. B. 1914 : 

25 1. C. 429 : 81 P. B. 1914. 

Art. 118 — Adoption not recognized— Suit 

(or possession after 6 years. 

Where adoption is not recognised by the per- 
sonal law of the alleged adopter a suit fer pos- 
session after 6 yeais oi the illegal adoption is 
not barred. [Rattigan and Cluvis, JJ.) Abdul 
Rahman v. Bure Khan. 173 P. W. R. 1911 : 

11 I. C. 96 : 196 P. L. B. 1911. 

Arts. 118 and 144— Suit for possession by 

reversion against person claiming by adoption — 
Applicability. 

A suit for possession by a reversioner against a 
person in possession by virtue of his alleged ad* 
option by the deceased holder is governed by Art. 
144 and not by Ait. 118 of :he Limitation Act of 
1877 or 1908 [Arthur Reid C.7. and Johnstone J.) 
Nathu v. Rahman. 44 P. B, 1911 : 

. 198 P.L.R. 1911 : 11 I.C. 11: 85 P. W, B. 1911. 

Arts. 118 and 144 — Suit for dcolar ation 

of invalidity of adoption and possession. 

A suit for possession ol immoveable property 
and for a declaration cf the invalidity of an ad- 
option applies Art. 144 and not Art. 118. of the 
Lim. Act. (b/tah Din and Chtvis, 77.) Niaual v. 
Nura. 

95 P, W. B. 1911 ; 10 I. C. 338 : 169 P.LB. 1911. 

Art 118— Setting aside adoption — Time 

for — S/arfing point. 

The neaiest reversioner can impeach the in- 
validity of an adoption on behalf of the whole 
body of reversion and time runs from the time 
the adoption coines to the knowledge ol the next 
reversioner and no fraud or inaction on his part 
would stop time running against them. 41 Mad, 
659 (F. B.) Poll. [John Wallis . C. 7. and Seshagiri 
A[yar t J.) PoLFPBDDI VENKATTA SlVAYYA V. 
POLBPEDDl ADBNNA. 

12 L. W. 499 : (1980) M. W. N. 783 : 
44 M. 218 : 60 I. C. 98 ; 29 M. L. T. 43 : 

39 M. L, J. 621. 

Arts. 118, 120 and 125 — Suit by rever- 
sioner to declare alienation invalid— Declaration 
for invalidity of adoption being barred . 
Per Wallis , C. 7.— 

A reversioner who ha9 allowed his right to 
question the validity of an adoption by the widow 
to be barred, cannot sue for a declaration of the 
invalidity of an alienation made by the widow 
and adopted son. Per. Coutts Trotter, J. Contra 
[Wallis, C. /. and Coutts Trotter , 7.) Bapayya 
v % Akamma. 86 I, C. 256. 

— — Art. 118— Suit for declaration— Know* 

ledge — Proof of. 
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LIMITATION ACT (IX OF 1908), Art. 118. LIMITATION ACT (IX OF 1908), Ait. 120. 


Where both the plaintiff and his mother live 
together in the same house, his mother’s know- 
ledge as to the date of a certain adoption is also 
his knowledge, lor a suit under Art. 118 of the 
Lim. Act. (Wallis, C. J. and Coults Trotter , /.) 
Vemooru Audi Narayaniah v. Paxchagnuia 
Sriraml'LU. 29 I. C. 785. 

— Art. 118— Adoption— Suit lo set aside — 

Knowledge — Suit by remote reversioner. 

A suit to set aside an adoption by a remote 
reversioner is barred if it is brought more than 
six years after the knowledge of the same by the 
nearest reversioner. 24 M. 405 : 29 M. 390. Foil. 
Quaere— If the same rule applies when the nearest 
reversioner is guilty of fraud? (Wallis and Coutts 
Trotter , JJ.) Chit Reddi Subanna v. Chit 
Reddi Vazadi Reddi. 28 I. C. 632 : 2 L. W. 877. 

Arts. 118 and 144 — Suit for partition — 

Failure to sue to set aside adoption. 

A suit for partition and possession of the plain- 
tiff’s share of the family properties is not barred 
simply because the plaintiff failed to sue for de- 
claration that alleged adoptnn oi one of the family 
members was invalid or never took place. The 
plaintiff is entitled to show that it never took 
place or was invalid. 28 A. 727 ; 30 M. 308 ; 39 
C. 418 Ref, | Miller and Abdur Rahim , //,) 
Kolandaivelu Pillai v. Arumugatha Pillai. 

18 I. C. 493. 

-—Art. 118— Adoption— Suit to set aside— 
Li mi (at ion— Knowledge — Proof . 

If in a suit by a Hindu reversioner to set aside 
an adoption by the widow the plff. has to show 
when be became aware of the adoption, it is dis- 
charged if the plff swears as to when he became 
aware of the adoption in the absence of evidence 
to the contrary. 22 C 609 ; 31 M. 230 ; 17 B. 341 
Ref. \Krishnaswami Aiyar and Ayhng, JJ.) 
Vekvubayamma v. Narasimha Row. 

9 M. L. T. 303 : 9 I. C. 163 : 

(1911) 1 M. W. N. 192. 

Art. 118 —Applicability of — Suit for pos- 
session . 

A suit for possession of property where the plff. 
objects as to the validity of an adoption is not 
governed by Art, 118. (Pndeaux and Macnair 
A. J. Cs,) Sombai v. Dhanraj. 56 I. C. 620. 

Arts 119 and 144 —Interference— Proof. 

Under Art. 119 ol the Lim. Act, to establish 
interference with the rights of the adopted son, 
something incompatible with the recognition 
of the adoption must be proved. A son was 
adopted in the life-time of a natuial son. 
On the former’s death, the latter succeeded 
to his estate allowing a maintenance to ihe for- 
mer’s widow, who brought a suit to recover it. 
The succession by the natural son was not an 
interference so as to attract the operation of Art. 
119. The erroneous belief shared by the adopted 
son’s widow, of the right of the natural son to 
•ucceed to her late husband does Dot rise to an 
estoppel and hence the suit is not barred by 
limitation or estoppel. ( Alacleod , C.J. and Heaton . 
J.) Girijabai Shambhu Dixit v. Sadasiva Vish- 
vvanath. 58 I. C. 394 : 22 Bom. L. B. 974. 


— — Art. 119— Suit to establish adoption— 

Limitation . 

Under Art. 119 of the Limitation Act an adopted 
son whose adoption is challenged and rights in- 
terfered with, must institute a suit for having his 
adoption declared valid within sir years from 
the date of interference. Where an adoption was 
challenged in 1901 and a decree was passed against 
the adopted son who sued in 1913 for a declara- 
tion that he was not bound by the decree of 1901, 
held that as the suit was instituted after more 
than six years from the date of interference it was 
barred by limitation. (Beaman and Heaton . JJ.) 
Bhanna Shidappa Bhare v.Balaram Sakharam 
GUJAR. 20 Bom. L. B. 836 : 

47 I. C 639 (2) : 43 B. 63. 

Ait. 119 — Gift to adopted son— Chal- 
lenge by reversioner. 

Where an adoption remains unchallenged, and 
the right to imreach it becomes time-barred, a 
gift made subsequently in favour of the adopted 
son does not give the reversioners a fresh cause 
of action for it does not involve any further 
denial of their rights than was involved in the 
adoption itself. ( Leslie Jones and Abdul Raoof. 
JJ.) Khushal Singh v. Kanda. 56 I. C 931 : 

2 U. P. L. B. (Lah.) 110. 


Art. 119— Swi7 for possession— Omission 

lo sue for declaration— Lim. Act (IX of 1871), Art. 
129 — Difference in law. 

Under the Limitation Act of 1871 it was im- 
perative that a suit ior the recovery of im- 
moveable property which involved tbe displace- 
ment of an adoption should be filed wiihin 12 
years from the date of the adoption or at the 
opiion of tbe plaintiff from the death of the adopt- 
ed father. Where therelore » widow did not 
bring such a suit within the period oi limitation, 
a reversioner or any other member interested to 
dispute the validity of the adoption cannot file a 
suit. A right of suit once barred cannot be re- 
vived by tbe passing of a new Act. 13 C. 308 : 
20 C. 487 ; 26 M. 291 ; 12 M. 26 Ref. (San- 
katati Nair and Spencer. JJ.) Vbnkoba Kao 
v. Thunia Nataraja Chettiar, 

27 I. C. 109 : (1914) M W. N. 903. 

Art. 119 — Suit to declare adoption valid 

— Limitation . . 

Where an adoption is challenged and ihe rights 
of the adopted son are interfered with, the latter 
is bound to bring his suit to establish his adop- 
tion within 6 years under Art. 119. 24 3. 260;3/|B 
513-39 C. 418 P. C.; 28 A. 727 P.C, Ref. (Beaman 

and Heaton. JJ.) BHARMA f. BALARAM 

47 I. C. 639 : 5 0. L. J. 414 


Art. lid— Interference— What is. 

The interference contemplated by Art. 11^ 
lust amount to an absolute denial ol the status 
f adoption and an unconditional exclusion from, 
he enjoyment of rights in virtue of that status. 
Pratt., J.) MauNgGyiv. Maung os Gaikg. 

l Rang. 186 : 1924 Bang. 34. 


Art. 120 

Applicability. 
Assetiment of rent, 
Avoidance of document* 
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LIMITATION ACT (IX OF 1908). Art. 120— Appli- 
cability. 

Claim to Office. 

Debti of father. 

Declaration of title. 

Ejectment. 

Redemption suit. 

Removal of trees. 

Bent suit. 

Return of deposit. 

Suit for accounts. 

Sait fo- injunction. 

Suit for moveables. 

Suit for pre-emption. 

Suit for profits. 

Suit for refund. 

Suit for removal. 

8uit for share. 

Suit on awa’d. 

Turn of worship. 

Miscellaneous, 

Applicability, 

Art. 120- Applicability — Wording of 

plaint to escape Art. 91. 

Litigants should not be encouraged to claim the 
benefit of the general Art. 120 by going out of 
their way to word their plaint so as to escape the 
application of Art. 91. (Richard, C. /. and Pig - 
gott , /.) Mirza Qasim Beg v. Muhammad Zia 
Beg. 37 All. 640 : 29 I. C. 968 : 13 A. L. J. 913. 

■ - - « Art, 120 — Applicability — Relief as to title 
auxiliary. 

Art. 120 is not applicable to a suit for a declara- 
tion : the claim is merely auxiliary to the claim 
for some other relief and where the declaration 
is necessary in order to give the plff. suitable and 
adequate relief upon his main claim, such suit 
will be governed as regards limitation, merely 
by the article of the Limitation Act applicable in 
respect ol the main relief claimed, 20 A, 33; 4 M. 
L. T. 4*4 ; 34 A. 91 : 1 l. C. 55 Dist. ( Piggott , J.) 
Dhanuk Singh v . Tulsi Ram. 15 I. C. 545. 

Art. 120— Applicability — Suit for charge 

— Mortgage in favour of lender —Mortgage in- 
valid for want of due attestation . 

Where A lent some money to B to pay off a 
mortgage on B's property and B executed a 
mortgage in A's favour but the deed was invalid 
for want of due attestation.* held that A can sue 
for a declaration, that he has a charge on the pro- 
perty to the extent of the money advanced, that 
the suit is governed by Art. 120 and time runs 
from the date the money was advanced. (Maclcod, 
C.J.and Fawcett, J.) Chhotalal Karsanda* 
v. Vishna Ganbsh. 45 Bom. 697 : 60 I. C. 903 : 

23 Bom. L. R. 84. 

—Art. 120 — Applicability— Suit for con- 
struction Will— Limitation when commences . 

A suit for construction of a Will is governed by 
Art, 120 of the Lim. Act, but the right to sue does 
not accrue from the death of the testator or the 
date of the probate of the Will. So long at least as 
the estate is in the bands of the executor and the 
administration has not been completed, the right 
to obtain construction of the Will is a continuing 
right (Mookcr)ct and Chotnncr , JJ.) Raukaual 
Banik Saha v. Syam Sondar Banik Saha. 

37 C. I. J. 482 s 1924 Cal. 411. 


LIMITATION ACT (IX OF 1008), Art. 120— Appli- 
cability. 

Art 120— Applicability — Suit for a de- 
claration of public right of way. 

Art 144 and not art 120 governs a suit f or a de- 
claration of public right of way. [Panton, J.) 
Harish Chandra Saha v. Fran nath Chakra- 
barthy. 26 C. W. N. 587. 

Art. 120— Applicability— Compromise by 

guardian voidable — Suit for property — Surren- 
dered under . 

A compromise entered into by guardian ad. 
litem on the minor’s behalf, without the Court’- 
sanction is only voidable and a suit to recoves 
property surrendered under the comproroisr 
falls under Art 120 and not by Art. 1*4 or 142e 
(Abdul Raoof and Martincau, JJ.) JlTA SlNGH. 
v. Man Singh. 62 1. C. 794 : 2 Lab. 164. 

Art. 120 — Applicability. 

Art, 120 applies only when no other article is 
applicable to a suiMSAtfdi Lai and Rossignol , //.) 
Harnam Singh v. Kishen Singh. 60 I. C. 6. 

Art. 120— Applicability — Claim suit . 

Cases of claim orders in cases attachments be- 
fore judgment are not governed by Art. 11 of the 
Act but fall under Art. 120. (I Vallis, C./., Oldfield , 
Spencer , Kumaraswamt Sastri and Ramesam , 
JJ.) Arunachalam Chbtti v. Pbriasami Servai. 

44 Mad. 902 : 
(1921) M. W. N. 669 : 70 I. C. 439 : 
14 L. W. 645 : 41 M. L. J. 252 (F. B.) 

ArU. 120 and 126— Applicability — Claim s 

by teniotc reversioner . 

Art 120 applies to claims by remote reversion- 
ers whose rights to the property do not arise im- 
mediately on the death of the widow, i. e. % when 
there are intervening reversioners. Art 125 does 
not apply. (Abdur Ralim , Offg % C. /. ami Sesha - 
giri Aiyar % J.) Venkata Row v Tuljaram 
R ow. (1917) M. W. N. 30 : 38 I. C. 270 : 

6 L. W. 482. 

Art, 120 — Applicability, 

Art 120 of the Act will apply only where no 
other' article is applicable. (Benson and Sada • 
siva Aiyar , //.) Sankunni Mbnon v % Govinda 
Menon. 37 Mad, 381: 11 M. L. T. 325 : 

(1912) M. W. N. 516 : 14 1. C. 264 : 

22 M. L. ). 485. 

Art 120— Applicability— Suit for decla- 
ration of Partnership right — Limitation. 

Where more than six years before the date of 
a declaratory suit regarding a partnership the 
defendant bad to the knowledge of the plaintiff 
set up that he was a partner, the suit is baired. 
(Simpson, A. J. C.) Khalil v. Mahomed Ismail. 

1923 Oudh 101. 

Art. 120— Applicability— Religious En- 
dowment — Alienation of Waqf Property — Suit for 
declaration that alienation is void — Limitation . 

A suit by a wot shipper at a mosque or by the 
mutwalli that an alienation made by the mut- 
walli is invalid and not binding on the trust, will 
be governed by Art, 120 if brought during the 
I lifetime of the alienor. Tbe starting point of 
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LIMITATION ACT (IX OF 1908\ Art. I 20— Appli- 
cability. 

limitation is the date of alienation. 8 I. C. 357 
Foil- [Mullick and Ross, JJ.) Maulvi Maho- 
med Fatimul Hu q v. Jagat Ballav Ghosh. 

2 Pat. 391 : 4 P. L. T. 675 : 1923 P. 475. 

Art. 120 — Applicability. 

Art 120 is a residuary provision which can 
only be applied where there is no other article 
specially applicable to the case. [Fox and Two- 
tri cy % JJ.) Ardikappa Chetty v. Kadappa. 

36 I. C. 418 : 9 Bur .L T. 130. 

Assessment of rent, 

Art. 120— Assessment of rent — Starling 

point of limitation. 

An entry in the Record of Rights that a land 
is liable to assessment confers no title and can- 
not be the starting point of limitation for a suit 
for assessment of rent. ( Richardson and Beach- 
croft , JJ.) Dhanaxjoy Manjhi v. Upendraxath 
Deb, 46 I. C. 428 : 22 C. W. N. 685. 

Art. 120— Assessment of rent— Decree of 

Revenue Court— Cause of action. 

A suit for assessment of fair rent btought with- 
in six years cf the decree of a Revenue Court, in 
a proceeding under S- 106 of the Tenancy Act 
declaring that the land is liable to pay rent, is not 
barred by limitation uoder Art. 120 of the Limita- 
tion Act. ( Richardson and Xeubonld, JJ.) 
Barhamdat Missir v. Krishna Sahay. 

20 I. C. 910 : 18 C. W. N. 466. 

Avoidance of documents. 

Arts. 120, 93 and Avoidance of docu- 
ment — Sui f for declaration thit document execu- 
ted by the last owner is not binding on the rever- 
siontr — IJmi tation, 

A suit by a rev:sioner for a declaration that a 
hot kabala executed by the last owner and a com- 
promise decree passed on it are not binding on 
the inheritance is governed not by Art 93 or 05 
but by Art 120. Where plff. is in possession, limi- 
tation starts only when some act is done on the 
document sought to be declared not binding on 
inheritance, (Banerji and Wallach. JJ.) Imam 
Bandi v. Puran Prasad. 52 I. C. 648 : 

17 A. L. J. 973. 


Art. 120 — Avoidance of document — Suit 

for declaration — Adoption. 

A suit for declaration by a Hindu Reversioner 
of the nullity of an adoption by the widow and 
entry in revenue papers and in respect of a mort- 
gage by the widjw and mutation of names is 
governed by Art. 120 of the Act. ( Rafique and 
Lindsay . JJ.) Balbhander Prasad v. Prag 
Datt. 41 All. 492 : 50 I. C. 938 : 17 A. L. J. 765. 


Art. 120— Avoidance of document— Ali- 
enation by widow— Contest by remote reversioner. 

A suit for a declaration that an alienation by a 
Hindu widow is not binding upon the plff. by a 
remote reversioner, is governed by Art. 120 and 
the cause of action for the suit accrues on the 
date of the alienation. 6 C, 764 P.C. ref. to. ( Cha • 
micr and Piggott . JJ.) Kunwar Bahadur v. 
Bindraban. 37 All. 195 : 26 I. . C. 737 : 

13 A. L. J. 190. 


LIMITATION ACT (IX OF 1908), Art. 120-Avoid- 
ance of document. 

——Art. 120— Avoidance of document— Deed 
void ab initio sui t to set aside. 

Art. 120 is applicable to a suit to set aside a 
deed void ab initio. ( Sanderson , C. J. and Rich- 
ardson i, J.) Sarat Chandra Gupta v. Kanai 
Lal Chakravarti. 26 C. W. N. 479. 

Arts 120. 93 and 95— Avoidance a f docu- 
ment— Suit by reversioner— Limitation, 

A suii by a reversioner for a declaration that a 
kot kabala executed by the last owner and a 
compromise decree passed on it are not binding 
on tbe inheritance is governed not by Art. 93 or 
95 but by Art-120 Where the plff. is in possession, 
limitation staits only when some act is done on 
the document sought to be declared not binding 
on inheritance. \Flctcher and Huda % JJ.) Hara 
Narain Bera v. Sridhar Pande. 47 I. C. 2. 

Arts 120 and 125 — Avoidance of docu- 
ment— Mortgage by Hindu widow — Suit for 
declaration by remote reversioner. 

Where a Hindu widow having a daughter 
creates a mortgage on the estate and her nearest 
male reversioner sues for a declaration that the 
mortgage is not binding on the estate, the suit 
is governed by Art. 120 and not by Art. T25 of 
the Lim. Act and the starting point of limitation 
is the date of the mortgage. 41 Mad. 659 Ref. 
“Land*’ in Art, 125 includes a house and its site. 
5 I. C 842 ; 32 P. L R. 1901 ; 103 P. R. 1912 
Ref. ;,70 P. R. 1914 Dist: .( Bcvan-Pclman , /.) 
Soman Singh v. Uttam Ciiand 1 Lah. 69 : 

55 I. C. 924: 91 P. L. B. 1920. 

Art. 120— Avoidance of document— Dt“ 

claration as to binding nature of sale of ancestral 
land. 

Art. 120 of the Lim. Act, 1877, applies to a suit 
bv a Hindu for declaration that a sale of ances- 
tral land bv bis father does not bind him if both 
the alienation and the alienor’s death have occur- 
red before the passing of the Punjab Limitation 
Act I of 19°0. [Rathgan and Shadi Lal , JJ.) 
Mangal Singh v. Mangal Singh. 

3 4 I. C. 253 : 15 P. W. R. 1916. 

Arts. 120 and 135— Avoidance of docu- 
ment — Alienation by widow nearer and remote 


ivcrsxoners. 

Art. 125 of Schedule I applies to an action 
rought by an immediate reversioner for a 
ecUration in respect of a widow’s alienation, 
similar suit by a remote reversioner is govern- 
i by Art. 120. ( Chevis and Shadi Lal . JJ.) 
HAKARI V. Ganeshi. 15 P. B_ 1916 : 

QQ T P Iftl • lflS P. W. B. 1915. 


Arts. 120, 125— Avoidance of document— 

Occupancy riphls created by widow. 

Art. 125 and not Art. 120 applies to a suit (or a 
declaration that a creation of occupancy rights by 
a widow is invalid as against reversionary rights 
of the plaintiff , and limitation commences from 
the time when the occupancy rights are created. 
A subsequent and belated objection in partition 

proceedings as to the partition of the occupancy 

bolding does not give a fresh period of limitation. 
(Raltigan, J.) Heera v. Musammat Ghatu. 

116 P. L. B 1915 : 29 I. C. 789 : 

230 P. W. B. 1916. 
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LIMITATION ACT (IX OF 1908). Art. 120— 
Avoidance of document. 

Art. 120 — Avoidance of document— Suit 

to set aside will — Limitation— Punjab Limitation 
Act (/ of 1900). 

A declaratory suit lor setting aside a will, is 
governed by Art. 120 of the Limitation Act. The 
Punjab Limitation (Ancestral Land Alienation) 
Act I of 1900 does not apply to >ucb suits. [Shah 
Din and Scott Smith, JJ.) Nur Khan v. Bakhta- 
war. 30 P. L. R. 1915 : 27 1. C. 574 : 

200 P. W. R 1915 

•— Art. 120 — Avoidance of document. 

A suit for a declaration of invalidity of an 
alienation of the equity of redemption is govern- 
ed by Art. 120. [Shah Din and B'adon % JJ.) 
Mt. Rall! v. Sundar Singh. 29 P. L. R. 1913 : 

17 I. C. 864: 108 P. R. 1912. 

Art. 120 — Avoidance of document — 

Fraudulent transfer — Starting point. 

A suit by a creditor to avoid an alienation by 
his debtor as being fraudulent comes within Art. 
120 of the Lim. Act. The cause of action for such 
a suit does not arise on the date of alienation but 
on the date the creditor, seeking to set aside the 
alienation, knows that he has been defrauded, 
defeated or delayed. S. 58 of the T. P. Act does 
not expressly Rive a right to sue but only an 
option to sue and the cause of action arises when 
the option is exercised. 17 Bom. 341 Foil. (Ayling 
and Phillips , JJ.) Veniuteswara AlYAR v . 
Somasundaram Chettjar. 7 L. W. 200 : 

44 I. C. 551 : (1918) M. W. N. 244. 

— — . Arts. 120 and 134 — Avoidance of docu- 
ment— Suit for possession of mutt property 
alienated by head of mutt . 

A suit for possession of mutt properties alienat- 
ed by its head is governed by Art. 134 or 144 
according as the head is a trustee or a life tenant 
and time runs from the date of the alienation or 
when possession begins to be adverse. Posses- 
sion adverse to the institution is equally adverse 
to the plfis. suing on its behalf. (Wallis, C. J . and 
Seshagiri Aiyar , J.) Chidambaranatham Thambi- 
RAN v. Nallasiva Mudaliar. 41 Mad. 1124 : 
22 M. L. T. 218 : 0 L. W. 666 : 42 I. C. 366 : 

33 M. L. J. 357. 

——Art. 120— Avoidance of document — Ac - 
crual of tight to sue . 

The right to sue for a declaration that an 
alienation of property is invalid falls under Art. 
120 and time runs from the completion of the 
document and not when the plaintiff comes to 
* now the transfer. (Tyabji and Spencer , JJ.) 
PRASANNA VBNKATACHP.LLA V. COLLECTOR OF 
Trichinopoly. 33 I. 0. 45 : 38 Mad. 1064. 

- Art*. 120, 91 and 95 — Avoidance of docu- 
ment— Fraudulent transfer. 

A suit by a creditor to set aside a fraudulent 
transfer is governed by article 120 and not by 
Art. 91 or 95. (Sarfasiva Aiyar and Napier. JJ ) 
Authikbsavaloo NaIcker v . Shah Abdulla. ' 

2L. W. 479 :29I.C. 02: 
(1915) M. W. H. 337. 

— — — Arta 120 and 134 — Avoidance of docu- 
ment— Declaratory suit that sale by a trustee is 
invalid. 


LIMITATION ACT (IX OF 1908), Art 120- 
Claim to office. 

If Art. 120 or Art 134 applies, a suit for 
declaration that a sale by a trustee is invalid is 
governed by Art 120, as it is not a suit for re- 
coverv of possession. [Tyabji and Spencer , 
JJ.) Chhttikulam Prasanna Venkatachala 
Keddiar v. Collector of Trichinopoly, 

(1914) M. W. N. 581 : 24 I. C. 369 : 

26 M. L. J. 637. 

Arts. 120 and 125 — Avoidance of document 

— Suit by adopted son to set aside alienations by 
maternal grandmother — Cause of action. 

A suit by adopted son to set aside alienations 
by his maternal grandmother is governed by Art, 
120 of the Act and the cause of action for the suit 
arises from the date of the plfl’s. adoption. 
(Sankaran Rair and Sadasiva Aiyar , JJ.) 
Narayan Aiyar v. Rama Aiyar. 

38 Mad. 390 : (1913) M. W. N. 588 : 
14 M. L.T. 89 : 20 I. C. 625 . 
Cf. 46 1. C. 202 : 42 Mad. 659 : 
25 M. L. J. 219. (F. B.) 

Arts. 120 and 125 -Avoidance of document 

— Hindu widow — Alienation — Suif by remote 
reversioner— Cause of action. 

A suit by remote reversioner for declaration 
thatan alienation by a Hindu widow is not bind- 
ing on him alter her life time, is governed by 
article 120 and an allegation of collusion of the 
nearest reversioner will not bring it under Art. 
125, 10 M. L. J. 229 Foil. The cause of action 
for such a suit arises on the date of alienation 
and the fact that the plaiutiffs came to know of 
the collusion of the nearest reversioner subse- 
quent to the alienation is not a ground for exemp- 
tion from limitation till date ol knowledge. 
[Ayling and Napict , JJ.) GuntUPALLI Ramanna 
V. GUXTUP ALL! AUNAMM A. 18 I. 0. 710 : 

46 I. C. 202 (F. B.) : 
Cf 41 Mad. 659 : 24 M. L. J. 183. 

Art. 120 — Civil P.C., O. 21, R. 63— Avoid- 
ance of document . 

A suit by a deciee-holder under R. 63, O, 2i 
for a declaration that a sale by the judgment 
debtor is not maintainable until an attachment 
is first made and removed. (Pratt and Duck- 
worth , //.) Mi San Ma Khaing and another v. 
Shwb Ba. 1 Bar. L. J. 106 : 1923 Rang. 82 (2). 

. .... -Arti. 120 and 144— A vo tda nee of document 

Suit by heir— Sale of property by administrator . 
A sale by the administrator of the estate of the 
deceased, of such estate without leave of the 
Court is void and can be impeached by the heirs 
within 12 years from the date of the sale. 
( Twomey , C. J. and Ormond , /.) Mamyi Ma v . 
Aung Myat. 9 L. B, R. 186: 50 1. C. 324 : 

12 Bur. L. T. 27. 

Claim to office. 

Arts. 120 and 124 — -Claim- to office—* 

Office , if hereditary— Article applicable. 

A claim to an offico and property attached to it 
is governed by Art. 124 if the office is hereditary 
and by Art. 120 if the office is not hereditary; 
(Asm/os/i Mukerjce , A. CJ. and Fletcher, J.) Kas- 
siu Hassan v, Hazara Bequm. , 

. 60 L 0. 165 : 82 C. L. J, 151. 
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LIMITATION ACT (IX OF 1908). Art. 120- 
Claim to office. 


LIMITATION ACT (IX OF 1908). Art. 120- 
Declaration of title. 


Arts. 120 and 131 — Cla*m to office. 

As the right to receive Yeomtah allowance is a 
perpetual right and not a recurring one. a suit 
by a mutwalli in which the plaintiff claims to be 
perpetually entitled to receive the same, must be 
governed by Art. 120 and Art. 131 has no applica- 
tion to such suits. (Ayling and Coutts Trotter, I 
JJ.) Gulam Ghouse v. Jannia. 

(1920) M. W N. 394 : 12 L. W. 100 : 
58 I. C. 788 : 39 M L. J. 492. 

Art. 120— Claim for mesne profits — 

Accrual after death of testator. 

A suit fcr profits accruing af;er -the death of 
the deceased ancestor is governed by Art 120. 

( Hcald and Lcntaignc , JJ .) MaUNG Po Kin v. 
Maung Shwe Bya. 1 Rang. 405 ; 1924 Rang. 155. I 

Debt of father. 


Arts. 120 and 132—0*6/ of father— Suit 

against sons— Limitation. 

A suit upon a mortgage effected by a father 
governed by the Mitakshara law for a debt which 
is neither antecedent nor for family purposes and 
not proved to be immoral, brought after the death 
of the father against the sons, some of whom 
were adults and some minors, at the time of the 
mortgage, is governed by Art. 120 of the Limita 
tion Act. and not by article 132. as there is no 
charge on immoveable property enforceable 
against the sons. ( Jenkins . C. J. and Woodroffc , 
Asutosh Mukcrjiy Holm wood and D. Chatter jee, 
JJ.) BlDYA PROSAD SlNGH V. BHUPSARAIN SlNGH. 

42 Cal. 1068 : 21 C. L. J 643 : 

29 I. C. 629 : 19 C. W. N. 849. (F. B.) 

Declaration of title. 

- — Art 120— Declaration of title— Alluvial 

land — Submersion and re-appearance — Denial uf 
title— Failure to prove possession of disputed 
land— Effect of. 

Defendants were mortgagees of certain land 
from defendants. Some land which had emerged 
from the river was settled with defendants in 
1853. The land submerged and re appeared 3gain 
and again. The plaintiffs claimed the formation 
as an accretion to t eir village but the revenue 
authorities decided in favour of the defendants. 
More than six years after the date of the said 
decision. the plaintiffs sued for declaration of title; 
Held that the accretion not having been slow and 
imperceptible the plaintiffs could not acquire a 
title thereto and that even if they had any right, 
they lost it by failure to have it declared when the 
revenue authorities decided against them. 24 A. 
521 ; 27 A. 313 ref. ( Danerji and Gokul Prasad t 
JJ ) Bijai Shanicer Selher v. Ram Charithra 
Singh. 45 A. 461 : 21 A. L. J. 409 : 

L. R. 4 A. 206 : 1923 All. 500. 


-Art. 120 — Declai ation of title— Cause of 

action— Entry in revenue papers -Date of know- 
ledge — Subsequent knowledge of plaintiff. 

The starting point of limitation for a suit for de- 
claration of title consequent on an adverse entry in 
the revenue papers is the date when the plff. has 
knowledge of the entry and not the date when it 
was made [Rafique and Lindsay . //.) Gopal Das 
v. Sri Thakur Ganga. 20 A. L. J. : 

L. R. 3 A. 215 : 1932 All. 115. 


Art. 120 — Declaration of title— Cause of 

action. 

In a suit for declaration that the property 
morigaged to deft, is plff’s property and the 
mortgagor had no right to it. the fact of the mort- 
gage having been made did not aflect the plff. so 
long as no effort was made to enforce the mort- 
gage against the property. The cause of action- 
accrued to the plff. on the date oo which the deft, 
attempted to sell the property and the suit institut- 
ed within six years of that date was not time- 
barred. ( Bancrji and Wallach % JJ.) Imam BakDI 
v. Puran Prasad. 62 I C. 646 r 

17 A. L J. 973. 

Ait. 120 — Declaration of title — Partition 

proceedings— Entry in settlement. 

In 1887 defts were recorded in the Setttlement 
papers as owners and in 1414 they applied for 
partition. Held that the remaining cosharers had 
a fresh cause of action iu 1914 consequent on the 
partition, to sue for a declaration o( their title 
and that the entry in Ihe settlement was errone- 
ous. (Piggotl and Walsh , JJ.) Kali Prasad 
M isiR v . Harbans Misir. 60 I. C 767 r 

17 A. L. J. 588. 


Art. 120 —Declaration of title— Plff. in 

possession— Successive denials of title— Fresh 
cause of action. 

A person in possession is entitled to pass by an 
invasion of his righi to the property, and is not by 
the forbearance debarred from a future suit on 
a fresh assertion on the part of the deft, which 
amounts to a denial or repudiation of his title 
and gives him an independent t cause of action. 
l\Valsh % J.) Mahabir Rai v. Sarju Prasad Rai. 

43 I C. 175. 

Art. 120 — Declaration of title— Suit 

against pre-emption — Vendor's widow— Cause of 
action. 


K obtained a pre-emption decree against G. 
ind get possession when the widow's » ame was 
substituted tor Gs, in ihe village records. The 
:enants ol the land who had obtained mortgage 
with possession under K sued for and got a de- 
claration ot their title as mortgagors but when 
ihe plaintiff who claimed through K failed to get 
a mutation of names, be brought a suit for a de- 
claration of his proprietary right 3 years > after 
the death of G. but more than 6 years af ter the 
date ot K-s obtaining possession. Held the suit 
was not barred by the six years rule of limitation 
20 A. 37 ref. to. 24 I ,C. 535 foil. 

Ramnandi V. Chhajju Singh. 35 I. C. 2*1. 

.Art. 120 — Declaration of title— Fresh 

cause of action — Entry in village paper 
Where a person was wrongfully entered as own- 
er six years before suit but transferred the proper- 
ty as such ownerlwithin 6 years a declaratory suit 
by the rightful owner is not barred by limitation, 
as the transfer within six yeara previously gave a 
fresh cause of action to the suit. (Piggott % J •) 
RAHMATULLAH V. SHAMSUDDIN. 

21 I. C. 609 : 11 A L. J. 877. 
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LIMITATION ACT (IX OF 1908) Art. 120— j LIMITATION ACT I (IX OF 1908) Art. 120- 
Declaration of title. Declaration of title. 


Art. 120 — Declaration of litU — Wrong 

entry in Rtv. Record— Cause of action . 

A tenant mortgaged his occupancy holding 
with possession in 1877. In 1880 his name was 
expunged from the Revenae papers and that of J 
the mortgagee was recorded. In 1907 he applied 
to the Settlement Officer for correction but the 
application was dismissed ; the tenant brought a 
suit for a declaration that he was the mortgagor. 
The suit was barred by time as the cause of 
action accrued in 1880. (Lyle, J.) Tara Chand v. 
Boti Ram. 19 I. C. 751. 


Art. 120 — Declaration of title— Cause of 

action— Wrong entry at settlement. 

A suit for declaration of title must be brought 
within 6 years of the date when the plaintiff has 
first notice of a wrong-entry made at a settlement. 
( Chamier , J ) Lachmi Bai v . Bankby Lal. 

16 I. C. 463 

• 

— — Art. 120 — Declaration of title — Fresh 
cause of action. 

In 1909 the Commissioner directed in appeal 
the correction of the record made at the seltle- 
meet in 1901. The order gave the plff. a fresh 
cause ot action for declaration of their right. 
The suit being within 6 years, was within time, 
(Chamier t J.) Shbopher Singh v. Deo Narain. 
SING. 17 I. C. 675 : 10 A. L. J. 413. 

— Art. 120— Declaration of title — Record of 

rights— Publication — Suit for rectification — 
Cause of action , B. T. Aot. S. Ill A. 

Where plaintiffs are in possession of the pro- 
perty a suit for a declaration th t the record of 
rights did not correctly describe their status as 
tenants is governed by Art. 120 of the Lim Act 
and the suit can be brought within 6 years of the 
final publication of the Record of Rights. (New- 
bould and Panton. JJ.) Badaruddin Munshi v. 
Sarapaddin Bepari. 1923 Cal. 307. 


- — ATt. 120 and 142 — Declaration of title- 

Proceedings under S. 145— Attachment by Magts* 
trate— Effect of. 

Where in proceedings under S. 145, Cr.P. Code 
a magistrate attaches the property in dispute, a 
suit for possession of the property is in truth and 
in substance one for declaration of title to the 
properties and is governed by art. 120 of the 
Limitation Act and not by Art. 142; 20 A. 120: 26 
M, 410 : 20 C. W N. 481 : 17 Cal. 814 Referred. 
The position of the Magistrate was that of a stake 
holder and during the continuance of the attach- 
ment the property was in legal custody which 
must be held to be lor the benefit ol the partv 
who is eventually declared to be the true owner, 
32 C. 856 : 5 All. 1 : 30 M. 12 : 29 C. 518 : relerr- 
ed to (Chatterjcc and Cuming , //,) Panna 
Lal Biswas v. Panchu Ruidas. 

49 Cal. 644 : 36 C. W. H. 432 : 1922 Cal. 419. 

777 Aft * 120— Declaration of title— Limi- 
tation* 

.*?}• of **•* Act is applicable to suits for 
declaration of title to immoveable property and 
time begins from the date when tha right to sue 
accrues. [Mookerjce and Buiklattd, JJ.) T 0 v- 
NARAIN V. SUCH1TRA DUBYA. 33 C. I. J. 608 • 

1988 Cal. 8, 


Art. 120 — Declaration of title and con- 
firmation of possession — Limitation. 

A suit for declaration of title and confirmation 
of possession and not for a correction of an entry 
in the Record of Rights is governed by Art. 120 of 
the Act and limitation runs from the date when 
defendant attempted to disturb the plaintiff's pos- 
session. ( Chatterjcc and Suhrawardy, JJ.) 
Saraj Kumar Acharji o. Umed All 

25 C. W. N. 1022 : 63 I. C. 954 : 35 C. L. J. 19: 


Art. 120 — Declaration of title — Surplus 

sale proceeds— Assignee under the Bengal Land 
Revenue sales Act— Starting point. 

If S. 120 applied in such suits, time would be- 
gin to run when his right to surplus sale proceeds 
is denied. (Hooker jee and Panton , JJ.) Bbjoylal 
Seal v. Nayan Munjari Dasi. 

24 C. W. N. 294 : 55 I. C. 639 : 47 C. 331 ; 

81 C. L. J. 372. 

—Art. 120 — Declaration of title — Omission 

of plff.' s name from Settlement records — Limita- 
tion . 


Where the riffs, brought a suit for a declara- 
tion of title, their names having been omitted 
from the Settlement records. Held , that limita- 
tion commenced to run ? gainst the plffs, not from 
the date of the omission of their names from the 
records, but from the date when their title was 
challenged by the defts. (Teunou and Richard- 
son, JJ.) Hasan Mka v. Naun Mba. 

46 I. C. 796* 


Arts. 120 and 144 — Declaration of title — 

Suit for confirmation of possession. 

A suit even though framed for confirmation of 
possession, may be treated as one lor recovery of 
possession if plfl.’s title to recover posfession has 
not been barred by limitation but where the plff. 
in sucb a suit makes a case that he is in posses- 
sion, but fails to prove his possession, the Court 
will not give him possession even though he 
proves his title and the >uit has been instituted 
within the limitation prescribed for suits for re- 
covery of possession. (Richardson and Beach- 
croft, JJ.) Mahavad Jaus v . The Secretary 
of State for India. 44 I. C. 996. 

Art. 120— Declaration of title. 

A declaratory suit in respect of title to immove- 
able property comes under this article. (N. R . 
Chatterjee and Richardson, JJ J Tarak Nath 
v. Syama Charan. 36 I. C. 29 2. 


Art. 120— Declaration of title— Conse- 
quential relief . 

Art. 120 applies to suits for declaratory relief 
but not to suits for declaration of title in which 
consequential reliefs are also joined. Where the 
land is in the possession of the plaintiff, time 
does not begin to ran against him under Art 120 
of the Lim. Act when an adverse entry is made 
against him in the Record of Rights but only 
when an actual claim is made by the defendant 
upon the strength of the defendant. (A lookeriee 
and Chatterjcc, JJ.) DinaJNath Das p. Rama 
Nath Das. 34 I. o. 703 : 23 o . L. j. fiei 
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LIMITATION ACT (IX OF 1903), Art. 120- 
Declaration of title. 

An. 120 — Declaration of title — Suit for 

— Dispossession — \VI at amounts to. 

A proprietor who is prevented from collecting a 
rent on account of a rival proprietor invoking the 
aid of a court of justice is as effectually dispos- 
sesed as it driven by lorce and Art. 120 of the 
Limitation Act has no application to such a case. 
Mullick, J.) Asiat Ullah v. Sadat Ullah 

26 I. C. 368. 

Art 120 — Declaration of title— Entry in 

record of rights— Limitation — Starting point. 

A suit for declaration ot title and tor a decla- 
ration that the entry in the Record of Rights 
is wrong is governed by Art. 120, the starting 
point being the date of publication of the record 
of rights, t Richardson and Sewbould , JJ.) 
Jagat Narais Singh v. Udit Narain Singh. 

20 I. C. 262. 


Art. 120, 142 and 144 — Declaration of 

title and possession — Attachment of properly 
under S. 140 Cr. P. Co^ic— Delivery of Symbolical 
possession to deft. 

Property was attached under S. 146, Cr. P. 
Code on 7-3 16 >9. It remained under aUacoment 
till 26-2 1905, when the diU. No. 16 applied to 
the Magistrate to be put in possession as pur- 
chaser m execution ot a decree against the deft. 
No. 1 the opponent of the pin. in ibe possession 
proceedings. Thereupon the Magistrate put him 
in possession. The pill, bioug .i a suit lor pos- 
session and lor declaration oi title on 26 2-19U6 ; 
Held Uiat Ait. 120 oi the Lim.Act. 1^77, did not 
apply to the suit and it was not oaricd although 
brought more tnau six years alter the date ol 
attachment. It was governed by Art 142 or 144 
of the Litn. Act. 20 A. 120 rei. \Bretl and Chap- 
man , JJ.) Nasir ali. Sheikh v. Adeludoi 
ShaNA. 16 1. C. 620 : 16 C. W. N. 1073. 


Art. 120— Declaration of title — Cause oi 

action— Star ling point of limitation. 

In a suit by toe pltf, in 1919 lor declaration of 
their title as adna maliks ol certain land forming 
pail oi me shamilat, it was found that the delta, 
denied their title in 1912, that the Assistant Col- 
lector relused mutation ol their names in 1912, 
that on appeal the Collector ie versed the order 
ol ihe Assistant Collector and ordered mutation 
of the plff.'s names in 1913 and that the order ot 
the Collector was reversed by the Commissioner 
in 1913, Held , that though the denial of the plrf. s 
title in 1912 gave them a cause oi action, the 
order of the Commissioner in 1913 gave a ires 
cause of action and that the suit was within time. 
10 A. L. J. 413 foil 36 A. 49 3 ref. [Scott-Smith, 

J) Lokind Chand V. Allah Ba*hsh. 

33 P L. B. 1923: 6 F. W. B. 19XX. 

1922 Lah. 12&. 


Art. 120 —Declaration of title— Limita- 
tion when begins- Successive invasions. 

A tran is not bound to br.ng a declaratory sui 
on any and every possible invasion of bis tit e, 
and such suits are uot encouraged by courts 
unless thy are clearly necessary. ' vner ® 
plaintiff’s share in a shamilat was dis puted 
in 1895, but his joint possession was not 


LIMITATION ACT (IX OF 1908', Art. 120— 

Declaration of Title. 

disturbed, and in 1914 in another partition pro- 
ceeding his rights were again disputed : Held, a 
suit for declaration of title within 6 years of the 
latter event, is in time. [Scott-Smith and Harri- 
son , JJ.) Muhammad Hanif v. Ratan Chand. 

3 Lah. 43 : 1922 Lah, 94. 

Art. 120 — Declaration of title — Cause of 

action — Interference with graveyard— Cultivation 
of portions of graveyard— Interference with re- 
pans. 

In a suit for declaration that certain lands were 
a grave yard it was found that portions of the 
land were, from time to time cultivated, that in 
the settlement of 1904—1905 no part of the land 
was shown as a graveyard, a portion being en- 
tered as cultivated and the rest as waste. In 1915 
there was an active interference when certain 
masons who entered upon the land in order to 
repair the old tombs were obstructed. Held, that 
the suit was in time, being brought within 6 
years after 1915- The plffs. might very well 
have disregarded ihe fact that parts of the land 
were cultivated so long as their rights were not 
actively interfered with. The obstruction of 
repairs to the tomb was an overt act which in- 
terfered with the plaintiff's right of user. There- 
fore time did not begin to run against the plain- 
tiffs until 1915. [Scott-Smith, J.) Jai Gopal v. 
Mahomed Bakhsh. 65 c - 


Art. 120 — Declaration of title— Sew 

a use of action — Limitation. 

A suit for declaration of title to lands by a 
jroprietor in possession is not barred if brought 
vithin 6 years of an attempted dispossession 
il’hough the plff. bad a right to sue the deiendant 
who had been recorded as owner in the revenue 
•ecord more than six years before suit. So All. 
192; 140 P. R. 1907 and 7 I. C. 528 Ref. 
U All. 9 Dist. ( Scott-Smith and Wtlbctforct, 

,/ 1 jahana t. wali. m P *V; b 

Art. 120 — Declaration oj title— Adverse 

ntry in revenue records— Cause of action, 

A declaratory suit bv a plff. in possession 
he property is not barred sin: ply because an 

idverse entry in tbe.revenue records had been 
nade more than si* years of the dale of suit io 
he knowledge of the plff. (Shadi Lai, J.) GoKA 
;„A„-PA .. HOTA.CHA.DAj. ^ ^ . 


-Art. 120— Declaration of title— Cause of 

0 • - f . 4 


— smm «• — w ^ # 

action — Invasion of a right. 

Every fresh invasion of a person s right lo his 

property, net being a mere reiteration of a former 

denfal of title, gives hi* a jrcsh cause of ac .on. 

(Chevis and Leslie Jones, JJ.) Ghulam Hussain 
V . SaifUllah Khan^ c >(q . 14Q 7 p 

Art. 120 — Declaration of title Plff> *n 

possession — Cause of action— Adverse entry 

^AU hough bright to sue the deft, who had been 

recorded as sole owner of the property 1 
Revenue papers for a declaration had already 
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LIMITATION ACT (IX OF 1908), Ait. 120- 
Declaration of title. 

accrued and become barred a suit lies for a 
declaration of title to immoveable property bv per- 
sons in possession as proprietors if brought within 
six years from the time when the deft. last 
attempted to oust them from the land. 31 All. 9 
Foil. 20 Alt. 35. Dist. (Barton, J. C.l Chimnai v. 
Adal Shar. 83 P. L. R. 1916. 


LIMITATION ACT ilX OF 1208), Art. 120- 
Declaration of title. 

— Art. 120 — Declaration of title . 

A Suit for declaration that defendant was a 
sub-tenant and not partner should te brought 
within 6 years from the time defendant sets op 
tha» position. ( Simpson , A J. C.l Khai.1L v. 
Mahomed Ismail. 9 0. L. J. 540 : 

1923 Oudh 101. 


Art 120 — Declaration of title — Parti - 

tion — Cause of action. 

When a co-sharer in a land shown in Revenue 
records as being joint for many vears past, 
applied for partition and the plaintiff claiming 
the land as bis sole property was referred to a 
Civil Court for declaration of his title, the suit is 
not time-barred as the cause of action arose only 
when the defendant applied fer partition. (Shah 
Din and Chevis % JJ) Natha Sing* v. Ishar 
Singh. 163 P L. B. 1914 : 23 I. C. 458 : 

99 P. W. R. 1914. 


Art. 120 — Declaration of title — Stiff for 

declaration as under-froPrietors — Rent suit and 
ejectment proceedings— Plaintiff in possession. 

Limitation for a sait for a declaration that the 
plaintiff is an under-proprietor runs from the 
ejectment order and not from decree in rent suit 
against him, on the ground that be was a lenant, 
especially when h© is in possession in spite of the 
decree and order. Compendium of the Oudh 
Taluqdari Law on pages 181 to 183 Ref. (W'azir 
Hasan , A . J. C.) B. Manohar Lal v. 
Achutanand. 9 0. L. J. 618 : 1923 Oudh 27- 


— Art, 120 — Declaration of title— Cause of 
action— Refusal to enter name of applicant — Re- 
venue register successive orders — Starting point 
of limitation. 

Where the canse of action for a suit for decla- 
ration of title is the refusal of Revenue authorities 
to enter the plaintiff's name in the revenue regis- 
ter, the starting point of limitation under Art. 120 
of tbe Limitation Act is the date of the order of 
refusal by the Revenue autboritv. A subsequent 
application for the sameTelief and a subsequent 
ord*»r of refusal by the Revenue authority does 
not Rive a fresh cause of action for the suit. 11 
C. W. N\ 186 rel ; 31 All 9 ; 22 C. L J. 283 : 36 
All. 492 ; 36 Mad. 383 and 41 Cal. 244 dist 
(Kumar aswamy Sas f ri and Dcvadoss , JJ) 
Angati Parambath v . Nbelakandhan. 

15 L. W. 478 s (1922) M. W. N. 260 : 

.. . 30 M. L. T. 266: 

42 M. L. J. 457 (H. C.) . 1922 Mad. 194 

Art, 120 — Declaration of title — Know- 
ledge of some of the members of a community. 

• The cause of action for a declaratory suit 
based on a denial of title arises only on the 
knowledge of such denial. 1 L. W. 134 foil. The 
knowledge of some only of the community does 
not affect the right of Ihe others. [Ayli-g and 
Tyabji. JJ.) Mcruga Cretty p . Rajaswamy. 

18 H. L. T. 327 : (1915) M. W. N. 701 : 

2 L. W, 813 : 80 1. C. 609 : 29 M. L. J. 574. 


~~ m . 120— Declaration of /c //^ — And re: 

titution % suit for— ‘Wrong attachment and sate- 
Ttme-When begins to run . 

A suit by a person whose property, had bee 
wrongfully attached and sold, for a declaratio 
that the attachment is illegal and for restitute 
n! g j V ? rn ^ Ait. 120, time commencing froc 
the date of sale and not from the date of attach 
mejit at only the sain passes title to the purchase 
and gives a fresh cause of action apart froc 
attachment 31 A. 10 ; 18., M. L. J. 590 ;rel. or 
{Benson and Sfieneer, JJ,) Anantarazu Garu i 
Narayanarazu garu. 3e Mad aas 

(1911) a x. W ,H. 831 i 10 M. I. T 604 
* . ....IM-O. 


Art 120 — Declaration of title — Entry in 

revenue registers— Cause of action. 

A man is not bound to sue for a declaration of 
bis title merely because some casual denial of his 
title is made, e. g. by an entry unfavourable to him 
in the revenue registers, which in no way affects 
him in tbe enjoyment of his rights of property. 
His failure to sue on the cause of action within 6- 
years of the accrual thereof will not bar a 
subsequent suit by him on a fresh cause of action. 
(Lindsay, /.) Sri Raj Kunwar t>. Ganga 
Pr*s*d. 23 0. C. 46 : 7 0. L. J. 74 : 55 I. C. 893 : 

2 U. P. L. B. (J, 0.) 91. 

Art. 120— Declaration of title — Entry in 

Khewat. 

Where a person continues in possession of his 
property in spite of a contrary entry appearing 
in' t the khewat no question of limitation gt adverse 
possession can arise in a suit filed by him for 
declaration of his title. (Kanhaiya Lot, J. C.Y 
bHAGWAN BAKHSH SlNGH V , SANT PRASAD. 

6 0 L. J. 523 : 54 I. C. 317 : 22 0. C. 369, 

— Art. 120 — Declaration of title— Cause of 

action — Assertion of hostile title.' 

Where a person is in possession of property he 
i9 not bound to file a suit fora declaration of his 
title unless anything has been done which has the 
effect of prejudicing the right to continue bis 
possession or doing other injury which cannot 
be rewarded except by a suit for declaration. 
The mere fact that a revenue court refused to 
partition a joint khewat till Ihe shares of the 
contending parties were determined by the Civil* 
Court, does not necessarily vest the opposite 
party with an adverse title if the possession of the 
person against whom the order is passed, remains 
undisturbed. ( Kanhaiya Lal J. C.) Parmkshwar 
Din V. Ram Nath. 65 1. C. 1005. 

Art. 120 — Declaration of title— Deere* 

— Setting aside— Fraud. 

A plff. after bringing a suit for a declaration- 
as to his title within limitation by pleading an 
assertion oUhe deft of a conflicting title within 

six years cannot impeach a decree in favour of 
the deft, on the ground of fraud which was pas- 
sed mpre than six years before the date of gUujg. 
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LIMITATION ACT (IX OF 1908). Art. 
Declaration of title. 


120 - 


LIMITATION ACT (IX OF 1908), 
Declaration of title. 


Art. 


120 — 


the declarator suit. [Ashworth, A. J. C.) Raghu- 
bar Dayal v. Binda Prasad. 

22 0. C. 171 ; 6 0. L. J. 646 : 53 I. C. 572 : 

1 U. P. L. R. (J.C.) 77. 

Art. 120— Declaration of title— Cause of 

action, 

A notice of ejectment issued by the plaintiff 
against the defendant was cancelled by the Re- 1 
venue Court. The plaintiff unsuccessfully appeal- 
ed to the Commissioner and the Bjard ot Reve- 
nue. After the order of the Board of Revenue, he 
filed a declaratory suit. Defendants contended 
that the suit was barred by limitation alleging 
that time commenced from the date of the Govern- 
ment order and not from date of order of the 
Board of Revenue. Held that the defendant's 
plea was not valid and that so long as it is open 
to a person against whom an adverse order had 
been passed to get it set aside on appeal, and he 
is taking the necessary steps towards it. he can 
not be driven to bring a regular suit for a decora- 
tion of bis rights. The right to sue accrues only 
after the adverse order is made final. 7 O. C. 
187; 30 M. 316 Ref. [Kanhaiya Lal % A. J % C) 
Bans Gopal v. Basdeo Singh. 

4 0. L. J. 122 : 39 I. C. 428 : 20 0. C. 126. 

Art. 120— Declaration of title— Cause of 

action — Suit for declaration that the defts . arc 
not under— proprietors. 

When a Rev. Court held in a suit that the 
defts are not ordinary tenants and in the next 
suit between the same parties held they were 
under-proprietors, it was held that the cause 
of action for a civil suit to declare that they were 
not under proprietors, arose not with previous 
decision but with the entry of the deft’s name as 
under-proprietors under the subsequent order of 
the C^urt. ( Kanhaiya Lai nnd Sabonadire , A. J. 
C. | Ram Jiyawan v. Mahomed Abdui. Hassan 
Khan. 23 I. C. 231. 

Art. 120— Declaration of title — Limita- 
tion. 

A 6uit for declaration of a right to a property 
cannot be barred so long as the right is a subsist- 
ing one. A suit for a declaration that a lease by 
a Lambardar is invalid against the plff. can be 
brought within 12 years of the execution thereof. 
20 C. 906: 8 O, C. 303 foil. ( Piggott , J.C.) Raghu- 
bar Dayal v. Maheshaqir. 20 I. C. 147. 


• -Art. 120— Declaration of title — Cause of 

action. 

In an application to the Revenue court lor 
partition, the deft, alleged the plff. owned only 
1-3 share. Plff. contended that he bad J and he 
was referred to Civil Court. Immediately he 
filed a suit for declaration. The cause of action 
being the order of the Revenue Court, the delt. 
contended that the suit was barred by limitation 
as the Revenue Records of such long date as 1872 
showed only 1-3 share to his name. The court 
found that the plff. was in possession of 1 share 
all along. Held that ihe suit was within time as 
it was not necessary for the plff.bcfore the Reven- 
ue Court's order to bring the declaratory surh 
{Lindsay, A J.C) Sarju SiNOH v. Gaya Din 
Sinoh. 10 1. C. II. 


-Art. 120 — Declaration of title— Suit for 

declaration of invalidity of sale 
A suit for declaration that a sale held in con- 
travention of S. 158 [b) of the B. T. Act is illegal 
and inoperative is governed by Art, 120 [Das. J.) 
GhaNSHYam v. Basdeb. 60 I. C. 629 • 

3 U. P. L. R. (P.) 27 

• 

Art. 120— Declaration of title— Cause of 

action — Wrongful interference with mines. 

A Iresh causj of action for a declaration that 
the mineral rights in certain lands are vested in 
the plff arises whether any particular portion of 
minerals is removed or not. [Dawson Miller , C. J. 
andCoulis J.) Kumar Pramatha Natpa Malia 
v. A. J, Meik. 5 P. L. J.273 : 

1920 P. 146 : 1 P L. X. 760. 


Art. 120— Declaration of title— Cause of 

action — Successive wrong entries in record of 
rights— Fresh invasion of nght>. 

Held, on the facts that the scope of the suit 
being limited to the second record of rignts the 
limitation under Art. 120 ran from the final 
publication in iy06. The previous publication of 
1688-1 88v did not exiinguish the right of the 
plaintiff who continued to be in possession in 
spite oi the adverse entry and the entry ot 19U6 
constituted a tresh invasion of his rights. [ Miller , 
C.J.and Mulhck . J .) LATAFAT HUSSAIN v % 
Kalikar Nand Singh. 4 P. L. W. 303 : 

3 P. L. J. 361 : 46 I. C. 432 : 1918 Pat. 225. 

Ait. 120 -Declaration of .title— Cause of 

action— Record oj rights- Final publication. 

Limitation tor a suit for declaration that the 
disputed land is Zeraii laud, for Khas possession 
thereof, and for a declaration that an entry in 
the record of rights recording the deiendants as 
occupancy Raiyat is incorrect, runs from the date 
ot the final publication of the entry in the record- 
of rights [Atkinson and Jwala Frasad , JJ.) 
DlLAN SINGH V. ClIOA SlNGH. 

42 1. C. 397: 2 P. L. W. 183. 


Art. 120— Declaration of ItUe— Entry in 

itcord of rights. 

Suit for a declaration that an entry in the 
Record of riglrs is wrong within six years from 
he date on which plff's title is effectively chal- 
lenged is within time though more thao six years 
have elapsed since the publication of the Record, 
provided plaintiff s enjoyment of the properly has 
30t been effected. [Sharfuddin and Roe.Jl) 
\L A-U D-D1N V. Z AIFAN NtSSA. 

o. P L. W. 22 : 41 1. C. 199 : 2 P. L. J. 667. 


Art. 120 —Declaration of litle— Steam 

launch—Suil tor declaration of title and posses- 
sion — Limitation. 

Where there was a prayer in tbe plaint for de- 
claration ol title to a steam launch and for pos- 
session of the launch, the suit was in substance 
one to recover possession of specific moveable 
property governed by Art. 49 and not by Art. 120 
of the Lim Act. The prayer for declaration was 
unnecessary or at any rate ancillary to the main 
relief (i. e) posssision. In dealing with an entire 
estate there are no differentl periods of limitation 
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LIMITATION ACT (IX OF 1908), Art. 120— 
Ejectment. 

for moveable and immoveable property 15 I. C. 
545 loll. 36 M. 383 ; 21 C. 157 dist. ( Pratt and 
Duckworth , //.) Pun Aung v. Brij Lal. 

1923 Bang. 11. 


LIMITATION ACT (IX OF 1908), 
Return of deposit. 


Art 120- 


Art. 


Ejectment. 

120 — Ejectment —Landlord 


and 


tenant. 

A suit by a landlord to dispossess a purcha- 
ser of occupancy rights in the land in suit is 
governed by Art 120 and not Art. 144 and may be 
brought within 6 years from the date of sale 6 I. 
■C. 942 Dist. ( Diack , F. C.) Labha v. Tulsi. 

1 P.B. 1916 Rev : 34 I. C. 523 
3 P. W. B. 1916 Rev. 

•Aris. 120, 142, and 144 — Ejectment — 


Encroachment on public way— Shamilat. 

A suit to oust the delt from a specific portion 
of the shamilat deh occupied by him adversely to 
the rest of the proprietors or to remove an obstruc- 
tion to the enjoyment of the shamilat is govern- 
ed by Art. 120 of the|Lim Act 1 C.W.N. 98: 8 P.R. 
1899, Foil Art. 32, 142. 144 or 146 (a) does not 
aoplv to such a suit. 26 C. 564 ; 17 C 137 D«st. 
(Reid.C. J.) Achar Singh v. Baohawa Singh. 
124 P. B. 1912 ; 2 P. L R 1913 : 15 l. C. 285 : 

132 P. W. R. 1912. 

Art. 120 —Ejectment— Cause of action — 
Assertion of title by tenant . 

An assertion of title by tenant which would 
imply that he is not liable to ejectment would 
not become effective against the landholder until 
such time as it was put forward as a substantial 
defence in ejectment proceedings before the Re- 
venue Court (Lindsay, J. C, and Stuart,' A. J. C.) 
Ram Autar v. Abbv Hasan Khan. 

28 1. C. 307 : 2 0. L. J. 181. 

—Arts. 120 and 144— Ejectment -Plaint 

mentioning that entry in Record of -rights is incot- 
r ect — If would make it suit for correotion. 

The mere mention in the plaint that an entry in 
the Record-ol-rights is incorrect would not con- 
vert a suit for correction of the Record of-Rights 
{Chapman and Atkinson, JJ.) Mohit Gopb v. 
Mundri. 42 x c 471 

Bedemptfon *alt. 

— Arts. 120 and 14S- Redemption suit. 

Where a mortgagor sued for redemption of the 
mortgageafter sale ofthe equity of redemption 
contrary to the provisions ol O. 34. R. 14. C p C 

H^ P pI Ch c Se j by th « mortgagee decree-holder.' 
¥* ,d P ” SaMdersoM, C. /.—A suit appropriately 

l^O^ Ihl ‘n pu [Pf e w , onld b » governed by Art 
of the Lim Act, Sanderson r r 

Woodroffe, Alookerjee Chatterjee arid Newbould 

JJ.) Uttamdaw Chandra p. Raja Krishna 

Dalai.. 47 Cal. 877 : 24 C.W.N. 229 : 66 I.C. 167 : 

31 C. L. J. 98 

] ] *80 —Redemption suit— Agreement 


Art. 120 does not limit his claim for interest to six 
years. [Johnstone and Chevis, JJ.) Jotipershad 
v . Hakim Ali. 73 P. L. B. 1914 : 22 I. C. 52ft : 

41 P. W. B 1914. 


Bemoval of trees. 

•Arts. 120 and 32— Remoral of trees— Suit 


for. 

Suit for removal of trees planted on agricul- 
tural land is governed by Art. 32 and not by Art. 
120. ( Lindsay , J.) Khuda Baksh v. Gauri 
Shankar. 7 0. L. J. 301 : 57 I. C. 470 : 

23 0. C. 163. 


Art. 120 — Removal of trees — Suit for — 

Limitation . 

A suit by the landlord lor tbc removal of trees 
wrongfully planted by a person is governed by 
Art. 120 of the Lim. Act. The suit must be 
confined to trees planted within six years im- 
mediately preceding its institution. ( Kanhaiya 
Lal t A.J, C .) Badal v. Nageshxvar Baksh 
Singh. 52 I. C. 858 : 6 0. 1. J. 329 

Bent suit. 


•Art. 120 — Rent suit — Suit by co-sharer . 


Sait for rent by a co-owner against his co- 
sharer who occupied the property after the term 
6xed for such period is governed by Art. 120 and 
not by Art. 110 or 115, ( Ayling and Hannay , 
JJ.) Madar Sahib v. Kader Moidbbn Sahib. 

33 I. C. 705 : 39 Mad. 54. 


Arts. 120. 61 and 99 -fonf suit— Lum- 
bar dar—Sutt against co-sharer— Limitation. 

A Village belonged t-> three persons in equal 
shares. The rents payable by tenants, together 
with the rental assessed on the sir and Khudhasc 
held by the lambardar and another co-sharer, 
more than sufficed to cover all the annualexpenses. 
By an arrangement among co-sharers no contribu- 
tion us*d to bo demanded from the third co- 
sharer until the annual accounts were made up 
by the lambardar. The lambardar sued for the 
balance due from the third co-sharer by reason 
of her failure to pay the rental assessed on the 
sir land and Khudkast held by her. Heid y that 
the suit wai governed by Art. 120 and not by Art. 
61 or 99 of the Lim. Act. [Drake- Brockman J % 
C.) Dhundiraj v . Waru Bai. 30 I. C. 960 : 

11 N. L. K. 156. 

Beturn of deposit. 


•Art. 120 — Return of deposit. 


Where an executor depositing minor legatee's 
money in Bank draws out money and thereby 
commits breach of trust the bank cannot be held 
liable if it has acted bona fide . (, Uacieod , C. 7. and 
Shah, J,) Bank op Bombay v. Fazulbhoy Ebra- 
H, “- 24 Bom. L. B. 513 : 1923 B. 155, 


Art. 120 — Return of deposit, 

A suit for the recovery of money deposited with 
another and repayable on the happening of a 
future event, and brought after the happening, oi 
the event, is a suit for "Compensation for the 
breach of any contract not in writing registered" 
wHhinthemeaning 0 f Art. 115 Sctull of*the 
Limitation Act, and is barred if not Instituted 
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LIMITATION ACT (IX OF 1908). 
Return of deposit. 


Art. 120- 


LIMITATION ACT (IX OF 1808), Art. 120- 
Suit for injunction. 


within 3 years from the date on which the event 
happened. Neither Art. 60 , nor Art. 66 or 120 
applies to such a suit. [White, C. J. and Oldfield , 
J.) Balakrishnudu v. Narayanaswamy 
Chetty. 22 I. C. 60 : (1914) M. W. N. 264. 


Arts. 120. 36 and 62 — Return of deposit 

Deceased had obtained a lease of premises from 
the collector for conducting a grog shop and 
deposited Rs. 250 as security for rent. On his 
death deft, got the lease, and as a result of the 
arrangement between him and the Collector, the 
sum of Rs. 250 was made liable for his loan. The 
plaintiff, the universal legatee of the deceased 
brought a suit for the amouot. The proper article 
applicable was 120, being a suit to recover 
speci6c sum of money belonging to him and en- 
joyed by the defendant, the cause of action 
occurred on defendant’s refusal to pay. ( Atkinson , 
/.) Rajakumar v . Fateh Bahadur Lal. 

38 I. C. 525. 

Suit for account?. 

— Art. 120 — Slit / for accounts. 

A suit against a karta of a joint Hindu family, 
fur an account is governed by Art. 120 of Lim. 
Act l Chowdhuri and Xewbould, J J.) Biswambar 
Halder v. Giribala Dasi 32 C. L. J. 25 : 

58 I. C. 877: 25 C. W. N. 356. 

. Arts. 120 and 89— Suit for accounts. 

Art. 120 is a residuary article and is applicable 
where no other article covers the suit. Express 
demand and refusal are necessary tosta*t limita- 
tion under Art. 89 . ( Robertson and Shah Din, 
JJ.) Sham Lal v Bainka Mal. 

14 I. C. 19 : 208 P. W. B. 1912. 


• Art. 120 — Suit for accounts. 


In a transaction for sale, the original purchaser 
got an unregistered deed executed by the owner in 
bis favour. The pui chaser then entered into a 
contrart with a third person on certain conditions 
evidencing the arrangement by an exchange of 
letters. The third person got the property from 
tho buyer and the owner by a document reciting 
the transaction between the purchaser and the 
owner was dissolved and disregarded the condi- 
tions of sharing profits, on the ground of he 
buyer’s failure to abide by the contract within 
time. A suit for declaration bv the bu\er that be 
was absolute owner was brought, but was profits, 
on the ground of tbe buyer's failure to ab.de by 
the contract within time A suit for declaration 
by the buyer that he was absolote owner was 
brought, but was dismissed for default of presence. 
The purchaser applied for restoration and amend- 
ment of plaint with an alternative prayer of com- 
pelling the third person to execute ihe document 
of arrangement. The suit was withdrawn with 
permission to bring a fresh one upon which a 
new one was instituted Held, (1) the partner- ip 
was created without cond-tion oi contifgent on 
kararnawa (2) that that was dissolved as he 
pleadings in the declaratory suit repudiated the 

contract. (3) The third and final suitbeing alter 
more than six years from the date of 6\y *o»ut oij 
of the partnership was barred under Art 120 oi 
Lim Act. (4) that the buyer could not bring the 


present suit claiming relief as partner according 
t" O. 2, R 2. C. P. C. as the cause of action in 
both the present and the previous suits was based 
on the contract of partnership, and he had brought 
the previous one for establishing his right. 
[Abdur Rahim and Spencer, JJ.) AMALUR Ven- 
kaya Naidu v . Visa Laxmvkarayan Saya. 

68 I. C. 969. 


Art. 120 — Suit for accounts— Declaration 

of right of supervision. 

A suit for declaration that a Temple committee 
has a right of supervision is governed by Art. 120 
and if it is time-barred, rendering of accounts 
cannot be asked for. (Ayling and Napier, JJ.) 
CHARAPATTADA SlDDALlNGA SWANNBLA V SON- 

dur Ramchandra Charlu. 4 L- W. 186: 

35 I. C. 646 : 31 M. L. J. 857. 

Arts. 120 and 62— Suit for accounts — 

Jaghtr — Suit by a sharer. 

A suit for account brought bv a sharer against 
co-owner of a Jaghir who has been appointed 
by the Govt, as the manager in which capacity 
he is entitled to collect tbe rents and revenue of 
the laghir and bound to account finally for the 
collections and disbursements, is governed by 
Art. 120 and not by Art 62. (Abdur Rahim and 
Srinivasa Iyengar . JJ.) Subba Rao v. Rama 
Rao, 40 Mad. 291 : 32 I. C. 899 : 3 L. W. 192 : 
19 M. L. T. 134 : (1916) 1 M. W. N. 188 ; 

30 M. L. J. 841. 

Suit for injunction. 

Art. 120 — Suit for injunction— Removal 

of beams. 

Where a person puts up beams against the wall 
of another more than 6 years before suit, a suit 
for removal of the beams is barred thereafter. 
(Gokul Praasd, • J.) Mt. Kokla Kunwar v. 
Kalian Mal.,. . 1923 All. 452. 


Art. 120 — Suit for Injunction— Trespass 

n land — Pillar driven into plff'.s land— Suit for 

i mandatory injunction to remove the pillar , 

A suit for a mandatory injunction to remove the 

tair-case which overhung tbe land in dispute, 

md also the pillar on which it rested on that 

and, is governed by Art. 120. [Beaman and 

Heaton, JJ.) Hakiram Kisniram v. Shivbakas 

Ramchandra;- 42 333 : 

duT r • 90 Bom. L. B. 327. 


-Art. 120 — Suit for injunction — Encroa 

hment on ihe right to enjoy courtyard. 

Plff sued for perpetual injunction to remove a 
hatched shed erected by deft, overhanging plff’.s 
our i yard.* The suit is governed by Art. 120 and 
iot by Art. 144. (Broadway, J.) Lal Singh v 

1 ir a Singh. ' • 8 Lab - L - 228 : 

* '60 I. C. 20 : 3 U.P. L B. (Lsh ) 9^ 


Art. 120 — Suit for injunction— Cause of 

action . 4 

Art. 120 is the residuary article and can be said 
to provide the limitation for a suit for injunction 
but the terminus a qud is the date when the right 
to sue accrues. A suit for an injunction t ) prevent 
the discharge of water on to the plff’s Toot 
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LIMITATION ACT (IX OF 1908). Art. 120— 8uit 
for injunction. 

is governed by Art, 120 and the starting point is 
the date when the water was last discharged on to 
the plff.'s roof. {Shadi Lai , C J ) Nun Mahomed 
v . Gauri Shankar. 2 U. P. L. B (Lab.) 116 : 

56 I. C. 1003 : 2 Lah L. J. 463. 

•Art. 120 — Suit for injunction — Encroach • 


ments on reserved land — Burden of proof — 
Specific Relict Act {I of 1877), 54. 

In a suit for perpetual injunction directing the 
defts. to restore certain encroached Jao3s to its 
Original condition, it is for the plffs. to prove that 
the encroachmeots were made within six years 
from the date when the right to sue accrued. 
The Court cannot act merely on the surmise thar 
the encroachment are recent (Rattigan. J.) 
Gandasingh v. Nathu Ram. 77 P W. B. 1912 : 

13 I. C. 661 : 151 ?. L. B. 1912. 

8uit for moveables. 

Arts. 120 and 132 — Siiif for moveables — 


1 LIMITATION ACT (IX OF 1908), Art. 120— Suit 
I for pre-emption. 

moveable property is not a claim for immoveable 
; property or any interest therein or any profits 
j arising oat of land and is governed by Art. 120. 

, Wilier* C /. and All Imam, J.) RADHA Krishna 
Rai v . Nauratan LAN. 

46 I. C. 627 : 3 P. L. J. 622. 

Art. 120— Suit for moveables. 


. m ~ ~ — — — 

A suit f#»r the recovery of moveable property 
j wrongly sold in execution of a decree is not 
governed bv Art. 120. ( Hartnoll , /.) MAONG 

i Po On v, Maung Ton U. 

9 I. C. 774 : 4 Bur. I. T 46. 


Sait for pre-emption. 

•Arts. 120 and 10 — Suit for pre-emption — 


Least, 


Mortgage decree , if moveable property . 

A raoitgage decree lor sale is moveable pro- 
perty, and a suit to eoforce the hypothecation 
of such a decree is governed by Art. 120 of the 
Act 23 C 7 50; 9 A. 108 foil. Where however the 
decree has been converted into immoveable pro- 
perty, the mortgagee of such decree is entitled to 
the benefit uf not only the new security, but of 
Art. 132 of the Act. (Piggott and Lindsay, J J .) 
Jamnadbi v Lala Ram. 

39 All 74 : 37 I. C. 4 : 14 A. L. J. 1025 

•Art 120 — Suit for moveablcs—Suit by 


A suit for pre-emption in respect of a pure and 
simple lease is governed bv Art. 120 and not by 
Art. 10. ( fudball and Rafiquc, JJ.) MUKHLAL 
Rai v. Hiranand Sing. 19 A. L. J. 442 : 

62 L C. 884 :3 U. P. L. B. (All.) 8L 

Art. 120— Sni7 for pre emption. 

The limitation applicable to the case of a 
second vendee in a pre-emption suit is the one 
in Ait. 120 of the Act. (16 1. C. 70 foil.) (John- 
stone and Shah Din, JJ,) Fazal Hussain v. 
Malik Jinda. 49 P. B. 1914 : 252 P. L. B. 1914 : 

25 I. C. 443 : 160 P. W. B. 1914. 


reversioner for moveable property on death of 
widow 

A suit by a reversioner to recover moveable 
property on the death of a Hindu female is 
governed by Art. 120 of the Act and time runs 
from the death of the fe nale. I Mookerjcc and 
Buckland , JJ.) PramatHNAth v . Bhuban. 

25 C. W. N. 685 : 33 C. L. J. 421 : 

1922 Cal. 321. 

Art. 120 — Smi7 for moveabtesShare of 

moveables on death of widow^Contcst between 
two brothers — Limitation, 

A suit between two brothers for recovery of 
moveable* left by the widow of third brother is 
governed by Art 120 of tbe Lim. Act. 21 C. 157 
(P. C.) Rel. on. (Reid, C. /.) Jotb PaRSHad p. 
Sant Lal. 13 p. i. b. 1914 ; 

24 P. V). B. 1014 : 21 I. C. 019 ; 

84 P. B. 1914. 


“ Art 120 — Suit for moveables by rtver- 
sioner— Limitation. 

The article applicable to a suit by a reversioner, 
to restrain waste oi moveables by a Hindu widow 
is Art U0 of the Act. [Wallis, C. J. and Krish- 
nan, J.) Vbnkanna v. Narasiuhah. 

44 Mad. 084 : (1021) M. W. H. 680 : 

14 L. W. 193 : 65 I. C. 10 : 

41 M. L. J. 870. 


- —Art. 120— Suit for moveables— Sale Pro- 
ceeds of immoveable properly- MovtabU property 
substituted for — Limitation. * 

, A claim for the proceeds of what was once 
immoveable property bbt has been substituted by 

C D— Vol. Ill 141 


Arts. 120 and 10 — Sni7 for pre-emption— 

Punjab Pre-emption Act ill of 1905), Ss. 25 and 
29— Suits by rivals in pre-emption against one 
another . 

In suits by rival pre emptors against ono 
another in respect of the same sale, the period 
of limitation is that prescribed by Art. 120 and 
not Art. 10 nor even that in Section 29 of the 
Punjab Pre-emption Act because the la t con- 
templates only a suit by a pre-emptor against the 
original vendee. 7 A. <67 ; 11 P.R. 1893 : 20 P R. 
1908 relied upon. (SAo/i Din, J.) Ilahi Box v. 
Mahomed Rab Nawaz Khan. 

186 P. W. B. 1912 : 14 I. 0. 328 -. 

80 P. B 1012. 

- Arts. 120 and 10— Suit for pre-emption — 
Possession with third persons. 

A sold certain property to B with a covenant 
to pre-empt in case of its sale by B to a third per- 
son, aud himself remained in possession, ui.der 
an oral agreement, for a certain period. While A 
was thus in possession. B sold the property to C 
and after one year of the execution of registered 
deed oi sale betweenB and C,A sued lor pre-emp- 
ti >n. Held, that the suit was governed by Art 
120 and was not barred, as possession had not 
been taken by the vendee, B. ( Napier and 
Knshnan, JJ.) VelayuDHAM PilLaip. Thina 
Vklayudhau Pillai 13 L. W. 268 : 

89 M. t. T. 261 : 62 I. C. 27 : 

(1921) M. W. N. 207 : 40 M. t J. 443. 


7 — — Att - 180 — Suit for pre-emption— Suit by 

A suit by the othidar for pre-emption is govern- 
ed by Art. 120 and time runs from the date he 
comes to know oi ihn sale and its terms and not 
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LIMITATION ACT (IX OF 1908). Art. 120— Suit LIMITATION ACT (IX OF 1908). Art 120 -Suit 
for pre-emption. for refund. 


from the date of sale. ( Abdur Rahim and 
Sundara Atyar, JJ .) P. Mamahi v. AchaRATH 
PARAKET. 38 Mad. 67 : 12 M L T. 535 : 

11912) M.W.N. 1217: 17 I. c. 337 : 23 M. L. J. 607. 

Art. 120— Suit Tor pre-emption — Date 

o* registration or execution — Registration Act, 
S. 47. 

In a pre emption suit the limitation runs from 
the date of registration and not from the date of 
execution of the deed of sale and the article appli- 
cable is 120. S. 4‘ oi the Registration Act does not 
apply to the case. ( Kolval . A. J. C ) Ragho v. 
Saeharam. 1922 Nag. 200. 

Art. 120 — Suit for pre-empt ion — Limita- 
tion — Contemplated sale . 

Art, 120 of the Lim. Act applies to suits for 
pre emption in respect of a contemola’ed sale 
while Art. 10 applies where the sale has actually 
taken place. * Halit fax, J. C-) Rai r. Sidakalli. 

1922 Nag 14. 

Sait for profits. 

Art. 120— Suit for profits — Incorrect area 

of land in decree. 

The present deft, got a decree in 1901. in which 
the deft.'s share in land was mistaken. He got 
mutation according to the mistaken decree. In 
1905, he sued the plff. the lambardar for profits 
which he got on the basis nf the mistaken decree. 
The plff. in 1909 got the decree corrected and in 
1910 get formal possession of the mistaken area 
but for mutation he was referred to a Civil Court: 
he however appropriated the profits but did not 
sue in Civil Court. In 1917 deft, applied for 


among other things recovery of sums withdrawn 
bv the deft. No. 1 on the allegation that the lands 
wh’ch have been attached being in the'r Mouzah 
Ghola the money in the collectorate was tbeir 
m^nev. held . Art. 120 and not Art. 62 applied. 

( Walmsley and Ghose , JJ.) Anantram Bhatta- 
charjee v. Hem Chandra Kar. 

50 Cal. 475 : 1923 Cal. 379. 

— f-Art. 120— Suit for profits — Punjab Ten- 
ancy Act , S. 77 (3) ( k ). 

A suit bv a co-shar*r in a holding under S. 77 
1 3) ik* of the Punjao Tenancy Act for a share of 
the profits comes under Art 120 of the Lim. Act. 
25 Cal. 79^; 2S All 161; 37 All. 318 ref. ( Fenton, F. 
c.) Khadim Hussain* v. Mussammat Murad 
Bibi. 5 P. B. {Rev.) 1915 : 32 I. C. 102 : 

7 P W.R. 1915 (Rev.). 

Arc 120 — Suit for profits - Co-sharer— 

Suit by co-sharer for his share— Limitation. 

Where a «uit is in substance one by a person 
claiming to be a joint owner against the manag- 
ing proprietor oi a village for his share of the 
village profits is governed by Art. 120 of the Lim. 
Act. { Kolval, A. J C.) Bhagerath Bai v . 
Kesho Ganpat Rad. 1923 Nag. 229. 

Art 120 -Suit for profits— Village pro- 
fits— Burden of proof. 

A suit by a co-sharer to recover his share of 
the village profits from the managing co-sharer * 
is governed by Art. 120. 10 C P. 98 fol. [Pride- 
aux % A. J. C.) Bai want v. Deorao. 

41 I. C 848 : 13 N. L R. 127. 


partition on the basis of the .incorrect khewat 
entry, the plff. objected and he was again relerred 
to a civil court. Now he sued the deft, but was 
met with the plea of limitation. Held, that his 
suit was not barred. ( Mcars, C.t . and Bannerji , 
J.) Gulzari Lal v. Maqbool Ahmad. 

62 I. C. 695 : 19 A. L. J. 233. 

Arts. 120 and 62 —Suit for profits— PI ff As 

use— Claim for profits received by deft. 

The plaintiffs were the owners of a village 
named Ghola while the defendant No. 1 and »bc 
deft. No. 3 Were the owners ol a contiguous 
Mouzah called Kangore. The deft. No 3. owned 
five sixths of Mouzah Kangore and the deft No. 1. 
one-sixth of the sbare.Some time in 19u7 there was 
a dispute between the deft. No 3 and the phf. s 
predecessor-in interest with regard to some lands 
one party alleging that the la..ds appertained to 
Ghola. The lands were attached under S. l4o ol 
he Code of Criminal Procedure and remained 
under attachment up to the year 1916. In 
quence several suits were brought by the deft. No. 
3 tor the establishment oi his right to these lands 
and the dispute between the deft No 3 and the 
plffs, terminated in a compromise. In the mean- 
time the defendant No. 1 withdrew from the col 
lectorate certain sums of money representing his 
share of the profits of the lands which bad been 
attached as appertaining to Mouzah Kangore on 
various dates. U* llth-May 1913. 19t«| .June i b. 

7th January 1916 and 18th January 1916. The pltf. 
commenced the suit on 16th March 1917, for 


Arts. 120, 36 and 115— Svr7 for profits— 

Action as between co-sharers for profits of ferry, 
A suit by one co-sharer for recovery of the 
profits ot a ferry from another co-sharcr is gov- 
erned by Art. 120, S:b. I oi the Act. and not by 
Arts. 36 or 45 of Sch. I of the said Act. 2* C. 799 
Rci. to. [Mulltck, J.) Kishun Dfyal Singh v. 
Kishen Deo Gha. 35 I. C. 430: 1 P. L. J. 69. 

Suit for refund. ,, 

Art. 12 0— Suit for refund— Suit by auc- 
tion purchaser — Judgment-debtor having no 
saleable interest. 

A suit by an auction-purchaser to recover the 
purchase money under S. 315.C.P.C.. 1882, on the 
ground that the judg nent-debtor had no saleable 
interest m the pr .perty sold is governed dv Art. 
120 ( Richards . C- J . and Lyle, J ) SlDESHWARi 

Prasad Narais Singh v. Mayanand Gir. 

35 All. 419 : 10 l. C. 986 : 

11 A. L. J.606- 

Art. 120 —Suit for refund— Execution 

sale void— Suit for purchase money 

Woerc after an execution sale, the judgment- 
debtor is touod to have had no saleable interest 
in the properties and a suit is brought to recover 
the purchase money Ari. 120 will govern the case, 
l SiooberJee and Chotnner, JJ .) Makar AU »• 

Sarfaddin. *0 

50 C. 115 : 27 C. W. N. 183: 1923 Cal. 85. 
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LIMITATION ACT (IX OF 1908), Art. 120-Suit i LIMITATION ACT (IX OF 1908). Art 120— Sait 
l° rr « fond - for share. 


Art 120 — Suit for refund — Co-sharers — 

realised by coercive processes from one co-sharer 
money— Suit for reimbursement— Limitation. 

Limitation ct suit tor reimbursement of money 
reali>ed by coercive proecs es from one co-sharer 
by other co-sharers is governed by Art. 120 and 
is not barred if brought within 6 years of the 
payment. [Chat ter fee and Panton . JJ. j Go- 
PENATH MOOXSKI V. CHANDRaNATH MOOMSHJ. 

26 C. W. N. 340 

Art. 120 — Suit for refund— Right of as- 

sigme of an estate— Sold for arrears of Revenue 
to surplus sale proceeds , 

No questioo o! limitation arises when after the 
application to withdraw the surplus sale proceeds 
has been relused a declaratory suit is brought. 
< Mookeriee and Ranton, JJ.) BbjoY Lal Seal v. 
Nayan Mijnjari Dassi. 47 Cal. 331 : 

21 C. W. N. 294 : 65 1. C. 639 : 

31 C. L. J. 372. 


perhaps till he is dispossessed of such trust estate, 
in pursuance of the judicial declaration. (Milter 
and Sadasiva Aiyar, Jj .) Kaliba Mabiunga v. 
Soran- BlVI Saiba AMUAL. 38 Mad. 260 : 

28 I. C. 29o : 28 M. L. J. 347. 

Aiis, 120 and 62 — Suit for refund — Ap- 
plication for rateable distribution dismissed — 
in»/ for refund of money paid to dcft.—Limita • 
lion. 

When an application for rateable distribution 
was dismissed and a revision petition thereon to 
the High Court was also dismissed, a subsequent 
suit lor refund ol money paid to another judg- 
ment-debtor tiled 3 years after such payment but 
within 3 years of the dismissal of the revision 
petition is barred under art. 62; art 120 does not 
apply to such cases (Ayling and Hannas, JJ.) 
Baunath v. Kamauoss. 38 M. 62 : 

16 M. L. T. 609 : 1 L. W. 952 ; 86 I. C. 219 - 

27 M. L. J. 640.’ 


Arts. 120 and 97 — Suit for refund — Suit 
against creditor of insolvent by insolvent's debtor. 

A creditor of an insolvent attached and realised 
a debt due by plff. to the insolvent under a de- 
cree. The Receiver of Ihe insolvent's estate 
sued the plff. and again recovered the debt 
amount from him. Now the plff. sues the creditor 
for relund, held that the suit is maintainable and is 
governed by Art 120 or 97. (Broadway and 
wtibet force, JJ.) Balkishah Das Dhanpat Rai 
v. Devi Saran, 62 j g oo« 


Ar,s 120. 150 and 62— Suit for refund— 

Hindu joint family — Partnership — Claim 
against family for moneys advanced— Limita- 
tion— barred debt . 

A suit by a partnership consisting of some of 
the members of a joint Hindu family against the 
family for advances made to it out of the pa>|ner- 
ship funds is governed by Ail. 120 if not by Art. 
57, 61, 62 or 115 of the Act. The claim cannot be 
enforced io an action for partition after it has be- 
come barred either by way of equitable set of! or 
as an item in the account of dialings * between 
the family and the partnership or by treating the 
liability of the family as assets,, (Sadastva Aiyar 
and Phillips. JJ.) Vellayappa Mom ham i, 
Krishna Moojhan. 44 1. c 428 

34 M. 1.1. S2. 


Ar,a - *20 and 6 2— Suit for refund by atti- 
lion-purchaser - Judgment-debtor having no 
saleable interest . ‘ 

Art. 120 applies to a suit by the auction-pur- 
chaser lor the recovery of the purchase money on 
the discovery of the absence 0 I interest ui the 
judgment debtor and not Art. 62. 16 M. 361 Con 
oo M. 39 Dist. ( Ayling and Napier. JJ.) Mohe- 
dben Ibrahim v, Mahaued Meeka Lewai 

12 M. L. X. 431 ; 17 I. C. 437 : 

(1912) M. W. N. 1130 ; 23 M. L. J. 487. 


——Arts. 120 end 132-Suit for refund-Si.it 
by trustee for re-ufibursement for out-of-pocket 
expenses. ' “ 64 

A trustee of public trust has a 6rst charge on 
s?np r hf^.T ( P | eni ^ ' 0r ,hC purposc of rc » ubl »- 

sing himself for advances properly made for the 

tmst and Art 120 and not An. 132 is the 6ne ap- 

hcable to a suit for recovery o! monies so spent. 

U is doubtful whether An. 132 cin p;6perly be 

applied to a case where a m 4h lends raon'ey out 

of his own pocket to himself as trustee of a re- 

hgtous institution op the security of the trust 

K e / y - , 37 , Cal 229 ‘ P ' C) toll. The right of 

for I?. K* ? SUC f °i;. m r ,ieB adva "ced by him 
for the trust during his trusteeship does nor 

aarue before the date on which he is judicial 

declared lp.be no longer a lawful trustee or 


. . „y I20— s t u,t f° r refund— Money 
wrongfully recovered under decree— Suit for 
recovery of Limitation . ^ 

Where a sun is brought for the recovery of 
money alleged to have been wrongfully recover- 
ed under a decree the period of limitation for 
such amts is that prescribed by Art. 120 of the 
Limitation Act. (Hall, fax, A. C. J.) Laicuan p. 
B.sren Bikju. i923 Nag N 9 J 

•oit for removal. 

sl7,li7, A ^r~ Sm ‘ >'”* ’Wo- 

.n; A . S r'n ,0r0 T 0Ve a pat ^asannadhi from 
office falls under Art. 120 and time runs from thh 

J.mehe.ook^hargeofhisotfice and not “ om 

«“ / ? l . h,s a PPOiniroent as Cletnnapatam. 

C \ J £ nd ^ a P Ur ' ■*') KAILASAU PlLLAl 
r. Nata RAJA .Tam BI RAN, 40 I. 0. 6 B 7 • 

'• 1 '• 32 M. L. J. 271.* 

, . i Suit for ahart. ; 

. Art *- 123— Sw7 tor Share-Suit 

by Afu homedan for his share of inheritance. 

A suit by one of the heirs of a deceased Maho- 
medan for his or her share of the moveablo and 
im moveable property of the deceased i. governed > 
bv Art. 120 and not by art. 123. 21 Cal. 157 f 0 |l 
\Mcars, C. J.) Mt. Bashir-vn-nissa Bibi v 
ABDUL RAHMAN. 44 A 244 : t/iTs l ' Toa : 

/ . 1 . 1 80 A ’ 1; *• 71 19 22 All. 62S. \ 

“d for share Prober- 

mortgaged by one nUmber— Receipt of 
by that member— Hindwf aktily. >< P * ney 
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LIMITATION ACT (IX OP 1908). Art. 120— Sait 

for share. 

Three brothers owned specific shares in certain 
property and did not cunst»t »te a joint Hindu 
family. The management of the affairs of the 
famtiy was entrusted to one member who receiv- 
ed the rents and profits ol the immoveable pro- 
perty and invested and otherwise dealt with 
them. More than three years after the receipt 
of the invested money, the wido v of another 
brother sued him for actual partition. Held, the 
money having bten received by the deft, in his 
capacity of manager, though not of a Hindu ioint 
family, the claim was governed bv Ait. 120 of the 
Li n. Act. Scmblc If the suit had been a suit 
simply to recover this sum of money it ought to 
have been brought within three years under Art, 
62 | Richards, C. 7. and Banerjce , 7.) Parso- 

tam Kao Tantia v. Radha Bm. 

37 All. 318 : 28 I. C. 953 : 13 A. L. J. 407. 


Art. 120— Suit for shat t— Expenses of 

filling up a lank held in joint owner ship. 

One of two joint owners of a tank undertook 
to fill it up at tne request of the other, as t»»e\ 
were asked by the Municipality tc do so owing 
to sanitary rersons. He paid for the expenses 
of filling it up and sued the other for a share of 
the expenses. The olher contended the cliim was 
time-barred. Held, that the article applicable 
was 120 and the suit was not barred and that the 
case fell under S. 70 of the Contract Act. ( Hook - 
er/ee, A. C. 7. and Fletcher . J.) Upendha 
Krishna v. Naba Krishna. 62 I. o. 615 : 

25 C. W. N. 813. 

Art. 120 — Suit lor share— Suil by co- 

morlgaget for his share of mortgage money re- 
alised by defendants — Limitation. 

A suit bv one of the mortgagees for recovery 
of his share of the mortgage money from another 
mortgagee who had recovered the entire mort- 
gage money is governed by Art. 120 of the Limi- 
tation Act and that as regatds the payments made 
by the mortgagor moie than six years before suit 
the claim was time barred (Broadway and Dun- 
das, JJ ) Mahomed Ibrahim v. Mahomed Ismail. 

6 Lah. L. J. 111. 


-Art«. 120, 68 and 59 — Suit for Share- 

Contribution under S . 70, Contract Act Limita- 
tion Act, Art. 120, applicable . 

Suit for cjn’ribution under S. 70, Contact Act 
is governed by Art. 120, Lim. Act. (Odgers and 
Dcvadoss, JJ ) T. M. Sundara Aiyak v. T. M. 


Ananthapadmanabha. 

43 M L J. 271 : 31 M L. T. 164 : 16 L. W. 231 : 

(1022) M. W. N. 608 
1923 Mad. 64. 


Art. 120, 89 and 62 —Suit for share- 

joint Hindu family— Division in status— Collec- 
tion of outstandings by one member. 

Art. 120 would apply when there is no agency 
between defendant and plaintiff, [schwabc. C 7., 
Aylitig, Coutls Trotter , kumaraswami basin and 
Dcvadoss, JJ.) , fc NTA JOUOLU V PEVTA 1 ATAJYA 
42 M. L. J. 607 : (1923) M. W. N. 210 . 

46 M 64b .15 L W. 695 : 

30 If . L. T. 279 : 1923 Mad. 1*0. 


LIMITATION ACI (IX OF 19 08), Art. 120-Snit 
on award. 

Arts 120 and 62— Stir* for share— Mort- 
gage debt collected by co-heirs— Continuing right. 

In a suit for partition bv a Mahomedan lady 
against her co-heir one of the claims was in re- 
spect of the amount of the mortgage debt due 
to the deceased and collected bv the defts more 
than 6 years before the suit Held, that A't. 120 
and not Art. 62 applied to the case, the right to 
sue accrued from dav to day and therefore the 
action was not barred (Sadast va Aiyer and 
Napie r , JJ.) Abdplrahiman V Puthtmai. BlVI. 

30 M. I. J. 104 : 32 I. C. 83 : 19 M. L. T. 88. 


Art. 120 and 144 — Suit for share — Move- 
ables and immoveables. 

To a suit brought bv one of the heirs to reco- 
ver his share of the estate left by a Mahomedan 
w^o died intestate. Art. 144 applies if the 
property is immoveable, and Article 1:*0 if move- 
ables. 34 M. 514 loll. {Sankaran Nair a 'id Old- 
field. JJ.) Marian Bkeviammal v. Kadir Mfera 
Sahib Taragan. 29 I. C. 275. 


Art*. 1*0, 49 and 123— Suit for share 

by heirs of deceased — Limitation. 

A suit bv a person claiming as heir of a de- 
ceased person for a share of his property is 
governed bv Art 120 of the Act and not by Arts . 
49 and 123. ( Fawcett and Raymond , J.Cs.) Ramdas 
v. AJHUDIADAS. 63 I. C. 685 : 14 3. L. B. 137. 

Sait on award. 

Art. 120— Surf on award— Limitation 

A suit to enforce an award is governed by 
Art. 120 of Sch. I to the Limitation Act. , Macleod , 
C. 7. and Fawcett , J.) Rajmal Girdar Lal v. 
MARUTJ Shivram. 45 Bom. 329 : 59 I. C. 755 : 

22 Bom. L. B. 1377. 

Art. 120— Suit on award— Limitation. 

A suit based oo an award is governed by Art. 
120 and not bv Art 113 or 1 15. whether the award 
is signed bv the parties or not 34 All. 43 Dist: 32 
P.R. 1913 ; 23 Mad. 593 ref. ( Chevis and Shadi 
Lal. JJ ) Ha d bag Mal v. Diwan Chand. 

102 P B. 1915 : 32 I. C. 88 : 190 P. W. B. 1915. 


Art. 120— Suit on award — Arbitration. 

(Per Seshagiri A>yar % J . — A suit instituted after 
lie death of the arbitrato r in regard to matiers 
eferred to and not disposed of by him is govern- 
d by the residuary Art 120 (Wallis. C. J. 
nd Seshagiri Aiyar.J.) Doraiswami Padaya- 
hi V. Vaithilinga Padayachi. 

4 1 T - 


LOI V T. T da 


Art. 120 — Suit on award. 

A suit based on an award cannot be considered 
o be a suit on a contract and Is governed bv Art. 
[20. {Wallis, C. J. and Seshagiri Aiyar J.) 
jOMASUNDARAId CHETTY V, RANGASWAMI lYHN- 
} AR. 31 *• C ‘ 816 - 

-Art. 120--S«rf on award — Compensation 


for breach 01 the award. , 

A suit t > recover compensation for breicn ot 
the award is governed by Art. 120. (Pratt, J C I 
SoMJl Mal v. Tolo MaL. 19 I- C 876 - 

6 8. L B. 
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LIMITATION ACT (IX OF 1908), Art. 120- 
Turn of worship. 


Turn of worship. 

Arts. 120 and 133 —Turn of 

A turn of worship at a temple is 
ble property and so not within Art. 
120. A question of limitation can 
tbe first time in second appeal 
IVahnslevt JJ.) Narsingha Bana 
Prolhodman Tevari. 

47 I. C. 25 : 22 

Hiscellan eons. 


worship . 
not immovea- 
132 but Art. 
be raised for 
[C hi tty and 
Goswami V. 
46 Cal. 455 : 
C. W. N. 994. 


Arts. 120 and 132 —Lo*n in security %>f 

moveable property — Sui t to enforce payment by 
sale — Limitation. 

Where a plrf. who had lent money on the secu- 
rity of eight buffaloes, sought by his suit to 
enforce the payment ot the money charged ou the 
buffaloes and did not seek to get a personal 
decree against che debtor, Held that the suit was 
barred bv limitation being governed by Art. 120. 

( Tudball and Abdul Raoof , JJ,) Dpoki Nandan 

GapUA. 40 All. 612 : 46 I. C. 373 : 

16 A. L. J 449. 

7“7 “ Art * 120 Suit to have Municipal election 

declared void and contrary to law . 

Where an election which ought to have been 
held under the rules framed in 1910 under the 
Act of 1890 was not so held, the special provision 
as to limitation made in those rules for a decla- 
tory suit is inapplicable to a suit for a declara- 
tion that the election so held was void. Such a 

a, lS ,tx ov i rned b * Article 120 of the Limitation 
aci. [Griffin and Chamier , JJ.) Raghunandan 
Prasad v . Shbo Prasad. 35 All. 308 : 

20 I. C. 490: 11 A. L. J. 349! 


that 120 “ d 9l ~ Suit for declaration 

inat deft, is benamtdar for plaintiff . 

, Aau . U [V a . dec,ar » , « 0n ‘hat deft.'s name as 
“* he lease ls °" ly benan >‘ for the pl?in- 

tlH is governed by Art. 120 and not by Art. 91 
me cause of action arises when the plaintiffs 
position as lessee is challenged by the deft. 
[brtffin and Chamier, JJ.) Basant Lal v. Chi- 
dammii.al. 36 All. 149: 18 I. C. 698: 

11 A. L. J. 108. 


Art ‘ iM-Starting point- Liability of 
sureties in an administration bond. ' 

a a CX ^ U . t0r eoter8d in, ° an adruinis- 

00k to lVV ° SUr f ties whereb V ho under. 

ex ^ k'* an inventory in a certain time 
with the proviso that the obligation was to con- 
hnue id force till the executor fulfilled the duties 

dird Is" 1 !- ^ ° r aD ^ lh ° « ecu ‘°r subsequently 
died the limitation for a suit to enforce the liabf 

hty of ihe sureties runs from the death of the 

K ** fr ° m lhe datc of breacb of obli- 
,nv « ntory - Stanley, C. J. and 

88 o A r N n R V' Al ' , Nab ' 

83 AU. 414 : 9 I. C. 936: 8 A. L. J. 199 

in r tcord .of rights — 


LIMITATION ACT (IX OF 1908). Art. 120— 

Miscellaneous. 

final publication and not from the signing of the 
certificate or final publication of record-of-righis. 
Where in a suit the plff. added a prayer for con- 
firmation of possession without alleging distur- 
bance of pos<es ion. Held, that the suit was one 
for declaration of possession and Art. 120 applied 
to the suit. (N. R. Chat ter jee and X ewbould % JJ ) 
Rajani Nath Pramanhc -j. Manaram Mandal 

53 I. C. 968: 23 C. W. N. 883. 

Arl - WO— Alienation— Father— Setting 

aside — Limitation. 

Art. 120 of the Lim. Act,1877, governs a suit by 
a Hindu for a declaration that a sale of ancestral 
and by his father dots not bind him where both 
the ahenatioo and the alienor’s death occurred 

passi ' * °‘ lbe Pun » ab imitation Act 
I of 1900. [ Rathgan and Shadi LaL JJ .) Mangal 
Singh v. Mangal Singh. 34 c 253: 

15 P. W. B. 1916] 

Arts. 120. 62 and 66— Suit for recovery 
of money due on contract to supply labour and 
materials. 

A suit for the recovery of the price cf work 
done and materials supplied on a contract to 
build a house comes under Art. 120; Arts. 5a and 
.6 does not apply to the case. [Reid, C. J. and 
Beadon, J.) Radha KlsHBN v. Basant Lal. 

103 P. a. 1913. 
22 I. C. 676: 81 P. L. B. 1914. 


Art. 120— Suit for declaration that deft, 

is nor A s Son. 9 

A suit for declaration that deft, is not the son 
and heir of a deceased, though he claim to be 
so. is governed by a.t. 120 of the Lim. Act and 
the period begins to run from the time when to 
tbe knowledge cf the plff. the title of son and 
heir to the deceased is set up. ihlitlra, A. J. C.) 
Pratapsingh v. Raja Dattaji Rao. 

54 I. C. 300. 


Art. 120— Suit for dissolution of marri- 
age— Cause of action. 

In a suit for dissolulion of marriage or decla- 
ration of divorce is essentially different from the 
cause of action m a suit for the restitution of con- 

'T ”^ andaS such ' s governed solely by 
Art. 120.Schcdulc I of the Limitation A<-t. (Wagir 
Hasan, A. J . C.JMuhammed Hauidullah Khan 
v. Fakhrjuhan Bhoam. 8 0. L. J. 650: 

1982 Ondh 109. 


tplies and time commences from lhe date' el the' 1 m 


j 120 and l*i~EHtry in revenue re- 
cords— Suit for share. T 

Where severe persons hold property jointly 
an objection by ^ue Q I them to the accuracy of 
an entry in the revenue papers must be regard- 
ed as an objection made on behalt of all. A suit 
bv such co-sharer in a Civil Court to have hie 
share properly determined is not one for the 
correction of the entry but one for partition of 

' h ? *S»™ ”* ich belongs to ”m t, 

which he is in possession. IStuarLJC) Bah 

Nath Singh v. Arjun Singh. 7 oil J as? 

«“■ o. « 8 ; a p. l .Y ( Jo'.)“ , : 
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LIMITATION ACT (IX OF 1908), Art. 121. 

The right to file a suit to challenge the decision 
of the Revenue Court that the tenant is more 
than an ordinary tenant accrues on the date of 
the order of the Revenue Court. The sub*equent 
issue of an abortive notice by the landlord does i 
not give a fresh cause of action. (Kankaiya Lai, ( 
A. J. C.) Jagdamba Bakhsh Singh v. Mahadeo 
Singh. 48 I. C. 301. I 

Art. 121 — Bengal Tenancy Acl, Ss, 161 

and 157 — Suit by purchaser of patni at rent • sale 
to eject defendant as trespasser. 

An incumbrance created by any tenure holder t 
of an interior grade can be avoided, by a suit by 
a purchaser of the superior tenure at a rent sale 
within 12 years from the date of the sale under 
Art. 121 of the Act, such interest coming into ex- 
istence after the creation of the patni. ( Chat - 
lerjee and Greaves , JJ .) Monmotha Nath Mit- 
ter v. Anath Bundhu Pal. 61 1. C. 469: 

25 C. W. N. 106. 

Art. 121 — Sate under Bengal Act (XI oj 

1359 ) — Suit to avoid under ‘tenure— Limitation. 

In a suit by an auction-purchaser of an estate 
at a sale under Bengal La. id Revenue Sales Act 
to avoid an under-tenure, if the defendant raises 
the plea that the suit is barred under Art. 121 the 
plaintiff should show when as a matter of fact, the I 
sale became final and conclusive. (Wahnslcy and 
Newbould, JJ.) Mu kali Dhak Aditiya v. Tha- 
kur Das Mondal. 51 I. C. 60, 

Arts. 121 and 142 — Incumbrance — Advcr m , 

se possession by trespasser. 

The interest acquired in a property by adverse 
possession is not an incumbrance within Art. 
121. Hence a suit by the auction-purchaser in a 
revenue sale to recover possession of the land so ( 
held in adverse possession comes under Art. 142 
and not Art. 121. (Sanderson, C. J. and Mooker- . 
jec, J.) Mohin Chandra Dub v. pyarilal Das. 

44 Cal. 412: 25 C. L. J. 99: 

39 I. C. 2l3: 21 C. W. N. 537. 

Art. 121 — Encumbrance— Meaning of— 

Adverse possession for statutory period before sale 
if incumbrance- Assam Land and Revenue Riga. I 
(1 of 1866). S. 70. 

Prescriptive title acquired before sale under 
S 70 of the Assam Land and Revenue Regulation 
1886, is an encumbrance within Art 121 of the , 
Lim. Act. 22 Cal . 244; 2i Cal. 167, loll. 12 C. W. 
N. 528 ; 13 C. \V. N. 407, Dist. (Richards and 
Imam , //.) Prasanna KumaR Dutt v. Jnanen- ( 
dra Kumar Dutta. 31 I. C. 801: 43 Cal. 779. J 

Art. 121— Burden of proof. 

A purchaser of a Patni Taluk relying upon 
Art. 121 of Schedule II of Act XV of 1877 mast 
establish that the incumbrance he seeks to annul 
is one due to adverse possession commencing 
after the creation of the patDi. 25 C. 16* foil. 
(Mooker jec and Beachcroft % JJ .) Kali kan anda 
MUKERJEE V. BlPRO DASPAL ClIOUDHURI. 

19 C. W. N. 18 : 26 I. C. 436: 21 C. L. J. 265. 

Arts. 123 and 144— Suit to recover share 

in property left by a Muhammadan. 


LIMITATION ACT (IX OF 1908), Art. 123. 

The limitation for a suit by one of several Mu- 
hammadan tenanls-in-common for a share in the 
property of a deceased Muhammadan does not 
run from the date of the dea h of the ar cestor 
under Art. 12? but from the date when the defen- 
dant begins to h"ld adversely to the plfi under 
Art. 144 (Macleod, C. J, and Fawcett, J.) Nur- 
DIN Najbudin V. Umrau Bu. 45 Bom. 519 : 

59 I. C. 780 : 22 Bom. L. R. 1429 

• 

— Arts. 123 and 144— Suit tor share of the 

property of an in testate— Heirs of Muhammadan 
holding estate as tenants in-common. 

Article 123 does not apply to the Mahomedans 
who continue to own as tenants-in-common the 
estate of their deceased father. The ordinary 
law applies to such cases and time 
begins to run against one tcnant-incommon, 
when the other tcnant-in-common does some act 
the effect of which is either to exclude his co- 
tenant from the joint property, to deny his rights 
to share, and Article 144 applies to the ca9e. 
( MarLod . C. J. and Heaton . J.) Kalungowda 
Nangan. Gowda Patil v. Bibi-Shayya Shah 
Mahomed Khan. 22 Bom. L R. 936: 

58 I C. 42: 42 P. 943. 

Art. 123— Suit for undistributed share on 

intestacy — Limitation. 

A suit lo recover an undistributed share in the 
estate of an intestate is governed by Art 123 of 
the Lim. Act. (Sect/, C. J. and Macleod. J.) 

R1NBAI v. Ratanbai. 43 Bom. 845 : 

51.1. C. 209: 21 Bom. L. R. 384. 

Art. 123 — *uil for legacy. 

A suit for the recovery of a legacy falls under 
Art. 123 of Limitation Act. 1877. (Beaman and 
Howard, 7%/.) Abdul Kader J'. Bai Saffiabu. 

36 Bom. Ill: 12 I. C. 702: 13 8om. L. R. 1025. 

Art. 123 — Suit by residuary legatee. 

A suit for recovery of the legacy by a resi- 
duary legatee comes within Art. 123 of the Lim. 
Act. ( Jenkins . C. /. and Mookerjee. /.) Khetka- 
MANI DASEE V. DHIRENDRA NATH R^Y. 

25 I. C. 370: 41 Cal. 27L 


Art. 123— Mahomedan Law— Joint pro - 

p ( r l y— Limitation for recovery of heir's share. 

Joint family is not an institution of Mahomc- 
dans governed by Mahomedan law and there 
is no joint holding after the death of the proprie- 
tor; further it cannot be presumed that the 
male relations hold as managers of an admittedly 
joint family. Each sharer becomes entitled on 
the proprietor s death to a share, and limita- 
tion runs against each for the recovery of his 
share from »hat day. (Scott Smith and Fforde, 


1.) v5t. Zainab v. Ghulam Rasul. 

a T • 1923 Lah. 619. 


Arts. 123 and 144 — Scope —Co-heirs— 

Suit for possession. 

Art 123 does not apply to suit by one heir 
against co heirs lor possession of a bouse loft by 
the deceased but Art. 144 does, ( Chcvts , J.) 
Mangal Singh v. Shankari, 50 I. C. 746. 
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LIMITATION ACT (IX OF 1908). Art. 123. 


LIMITATION ACT (IX OF 1808), Art. 124. 


Art. 123 — Suit for legacy against 

person in possession. . 

A suit for a legacy or for a share of a residue 
bequeathed by a testator can fall under Art. 121 
and applies to suits for legacies against any per- 
son rightly or wrongly in possession of the estate. 
( Schwabc , C. J Coutls Trotter and Kutnara- 
swami Sastri. JJ,) Zemindar of Bhadrachalam 
v. Sri Rajah Venkatadri Api>a Rao. 

43 M. L. J. 486 : 16 L. W. 369 : 

(1922) M. W. N. 632 : 31 M. L. T. 221 : 

46 M. 190 (H.C.) : 1922 Mad. 467. 


Art. 123 Suit for share by one heir 
against another— Applicability. 

Art. 123 applies only to a suit for a share of an 
estaie which (be defendant is legally bound to 
distribute and not to suits for recovery of posses- 
sion by one of the heirs against another heirs. 
{Lindsay, J. C.) Aziz-ui.-hak v. Mariyan Bibi 
17 0. C. 157 : 24 I. C. 45 : 1 0. L. J 225. 

— ' ^23 Co-heirs — Suit for share of 

inheritance. 


Art. 123, Lim- Act, is applicable to a suit for 
the distribution of shares of corpus of an estate 
left intestate.. [Heald and Lentaigne. JJ.) 
Maung Po Kin v. Mapkg shiv Bya. 

1 Bang. 405 : 1924 Bang. 155. 

^ A*t. 123 — Claim for short of inheritance 
— Burmese Buddhist Law. 


On tbc death of his father an orosa son is entit- 
led to claim one-fourth of Ibe property. But if he 
dees not exercise that right and his mother does 
not dm till more than Iwtlvc years after the death 
ot his father he is not barred by ihc law of limita- 
tion from claiming a share of inheritance on the 
death of his mother. Similarly the partition on 
the, dealt, of their father does rot debar them from 
claiming an entirely separate right on the death 
of their step-mother who ra-married their father 
and had also children of her first marriage 
{Brown, A. J.C,) Maung Lu Gale v. Maung 

LU P0, _ _ _ „ 1 Bar- I- J. 267 : 

4 D B. B. 140 : 1923 Bang. 110. 


. . Ar * 123 — Buddhist law — Burmese 
Claim as Burasa child to one- fourth share. 

The claim of an aurasa child to one-foui 
share is governed by. Art, 123 {Ormond O 
J. and Parlett, J.) Maung p 0 Ka v. Ma Ku. 

48 I. C. 81 


— — - Arts. 123. 142 and 144— Suit for a disi 

buttve share of property— Limitation' 

A 3U o f0 . r . th ® distributive share, brought 
years alter the death of the last owner is han 

run C f r om \ h e d P k ri0d of wo 

run from the death of the last owner. If the e 

i e " “ n . d ,f Arl - 142 tbe plaintiff would h ave 

show his possession within 12 years before 

smt. But if under Art. 144 the burden of nrov 

nnS 3C *J} 0S * CS *} 0n for 12 > eara before su»l 

v. Mg Myat Tha Zan. 

1 21 1*8 Ba*. L. T, 1 


Art 124— Suit by heir of shebait— Suc- 
tion purchaser of the share of shebatt — Incompet - 
ency of auction — Purchaser to hold office. 

Where an auction-purchaser of the share of 
daily surplus income from the offerings ol a 
temple enjoyed the income for about 20 years as 
against the widow of the shebait thougn he was 
incompetent to hold the office owing to his caste, 
and the reversioner sued on the death of the 
widow for a declaration that he was entitled to 
the offerings. Held , that the suit was not one to 
recover an hereditary office within Art. 124 of the 
Lim. Act. and was not. barred by limitation. The 
deft, not having taken possession of the office and 
being incompetent to bold it, could Dot by adver- 
sely taking and appropriating to his own use a 
share ol the surplus daily income from the offer- 
ings. acquire a title to the office or a share of the 
income. On each occasion on which he received 
and wrongfully appropriated to his own use a 
share of the income to which the shebait was 
entitled, Ihc deft, committed a fresh actionable 
wrong in respect of which a suit could be brought 
against him by the shebait but it did constitute 
him tbe shebait or in any way affect title to the 
office. (Sir John Edge.) Bhaiaji ThaWR v . 
Jhamla Das. 

42 Cal. 244 . 18 C. W. N. 1029 : 

41 I. A. 267 : 1 L. W. 649: 

16 M, I, T. 210 : (1914) M. W. N. 636 : 

12 A. L. J. 1176 : 20 C. L. J. 360 : 24 I. C. 501 : 

16 Bom. L. R. 845 : 27 M. L. J. 100 (P. C.). 

Art. 124 — Suit for office— Suit for posses- 
sion — Distinction . 

In a suit to recover . possession of property 
and hereditary office from the deft, whose father 
bad been in adverse possession of both for over 
12 years, and who continued in possession after- 
wards, held that there is no distinction between 
tbe claim for possession of the property and that 
for the office, for purposes of limitation, and that 
the suit was barred under S. 2t> and Art. 124. 23 
M. 271, P. C., Fell. [Tudball and \Valsh % JJ.\ 
Ram Pbari v. Nand Lal. 

39 All. 636 : 42 I. C. 77 : 15 A. L. J. 740. 

Art 124— Suit by trustee of choultry for 

recovery of possession of tlic building- Limitation, 

A suit by a person allegirg himself to be the 
trustee of a choultry for recovery of possession 
of tbe bujlding is governed by Art. 124 of the 
Lim Act. 14 I C. 168 Ref. ( Spencer and 
Venkatasubba Rao , JJ.) Singaravblu Mudauar 
v . Chokka Mudauar. . 43 M. L. J. 737 (2) • 

16 L. W. 644 : (19221 M W. N. 676 • 
81 M. L. T. 298 : 46 M. 626 : 1923 Mad. 86, 

Art 124— Still for recovery of office of 

archaka— Defendant in possession for Jess than 
12 years— Possession of predecessors in office— 
Tacking . • 

The word defendant in Art 124 of the Lim 
Act includes his predecessors-in-office where the 
successive persons in possession of the office 
claim under Ihe same title, e.g., appointment by 
a temple trustee. In a suit for the recovery of 
possession of an hereditary archaka office, U was 
fonnd' that though the deft. got into posies*™ 
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LIMITATION ACT (IX OF 1008), Art. 124. 

within twelve years of the suit his predecessors 
were succe^ively in possession to the exclusion 
of the hereditary holder for over sixty vears under 
appointment by the temple trustee. Held that the 
suit was barred. The deft, was entitled to tack 
on the possession of his predecessors in office to 
his own in establishing a plea of adverse enjoy- 
ment. I Wallis, C. J. and Knshnan , J .) Krishna- 
swami Thathachariar v. Veeraswami Muoali 
49 I. C. 393 : 9 L. W. 11 : 36 M. L. J. 93. 


LIMITATION ACT (IX OF 1908), Art. 125. 

third column of Art 124 does not modify the 
words in thg first column of the Art. Mere receipt 
of the emoluments without performance of duties 
will not entitle the recipient to claim possession 
of the office if the duties are being performed by 
another Therefore, by possession of land alone 
one cannot acquire a right to the office. {Benson 
and Krishnaswami lytr % JJ .) Kamat.atammal 
v. Krishna Fillai. 10 I. C. 573. 


Art. 124 and S. 2 (81— Plaintiff — Suit for 

possession by stani — Malabar law . 

A suit by a Malabar sta'ni for pos c ession of 
stanom property from a person claiming adver- 
sely thereto, is governed by Art. 124. The stani 
is deemed for this purpose, to be the heir of his 
predecessor in title and is bound by the deft. *s 
adverse possession against the previous holder. 
Each holder of the stanom is in the same posi- 
tion as an ordinary heir succeeding on the 
intestacy, of the previous holder though the 
holder holds his property only for his life. 23 B, 
725 : 2ft M. L. J. 669 dist. (I Vallis, C. J . and 
Seshagiri A*ya r% J.) Rajah OF PalGHAT v. 
Kannan Pranaik Vebtil. 

6 L. W. 195 : (1917) M. W. N. 652 : 42 I. C. 22 : 

41 Mad. 4 : 83 M. L. J. 26. 

Art. 124 — Religious Office — Adverse 

possession . 

Per Curiam Mere possession of the pro- 
perties attached to an office without performing 
the duties oi the office is not adverse possession 
of the office within the meaning of Art. 124. 20 
M. L. J. 781 : Foil. ( Coutls-Trotter and Srinivasa 
Iyengar , JJ.) Suppa Bhattar v Suppa Sokkaya 
BHATTAR. 29 M. L. J. 658 : 18 M. L T. 402 : 

(1915) M W. N. 829 : 30 I. C. 962 : 

2 L. W. 1005. 

Art. 124— Trusteeship— Adverse posses- 
sion - Independent trespassers— Derivation title . 

According Co Article 124 of the Limitation Act. 
the right of a hereditary trustee would be barred 
when the office has been held adversely for a 
period of more than 12 years by the defendant. 
Twelve years’ continuous possession is necessary 
under Art. 124 to a right to trusteeship. If the 
possession has been in the hands of independent 
trespassers it would not be regarded as continu- 
ous possession on the part of the detendant tres- 
passers , but where the independent trespassers 
have all derived title from the same source it 
may be sufficient to justify a court in holding 
tbai the possession was continuous. 14) M. 153 : 
18 M. 1 Foil.; 15 M. 389, Dist. (Abdur Rahim 
and Sundara Iycr % JJ) VEBRARAGHAVA Tha- 
THACHARIAR V. SRIRINIVASA THATHACHARIAR. 

23 M. L. J. 134 : 10 I. C. 226 : 

12 M. L. T. 269. 

Art. 124. Col. 8 —Scope of article— Here- 
ditary office— Suit for possession . 

Art. 124 deals with a suit for possession against 
the holder of a hereditary office. Where the 
plaintiff’s family is entitled to the lands belong 
ing to a temple limitation begins to run from the 
lime the plaintiff’s right to beneficial enjoyment 
accrues. The explanation to the clause in the 


Art. 124— Adverse possession — Tacking 

vacant period . 

A person in possession of an Hereditary office 
cannot tack to his possession the vacant period 
preceding his possessions. His possession be- 
comes adverse only from h*s actual pos^ssion. 
[Beeson and Sundara Aiyar , JJ I Umayuku- 
BHUGAM PlLLAl V. V AITH1NATHASW 4 MI. 

10 I. C. 95 : 9 M. L. T. 485. 

Art. 124 — Shebail of temple — Suit for 

possession of office. 

A suit for possession of the hereditary office of 
shebuit from a person enjoying it adversely to the 
plaintiff is governtd by Art. 124 and not by Art. 
134 or 1 44 and time starts when the defendant 
takes possession adversely to the plaintiff. I Miller . 
C, J. and Mulhck , J.) Nathe PUJA»i v. Radha 
Binode Najk. 3 fat. L. J. 327 : 

4 Pat. L. W. 283 : 47 I C. 290 : 

1918 Pat. 247. 


Art. 125 —Suit for declaration of invali- 
dity of adoption or alienation — Nature of. 

A suit by a Hindu reversioner to declare an 
alienation by the widow invalid is a represen- 
tative suit and the remote reversioner has a right 
to join as plaiutiff. along with or in substitution 
lor the presumptive reversioner. {Mr, Ameer Ati.) 

VENKATANARAYANA PlLLAl V. SUBBAMMAL- 

38 Mad. 406 : 17 M. L. T. 435 : 
17 Bom. L. R 468 : 19 C. W N, 641 : 

2 L. W. 696 : 21 C L. J. 516 : 
421. A. 125 : 29 I. C. 298 : 
(1915) M. W. N. 565 . 28 M. L. J. 535 (P. C.). 


Art. 125 — Adverse possession— Female 

ir— Purchasers from— Suit for possession— 
mitation. 

The two daughters of a deceased Hindu inheri- 
l his estate as joint tenants. Defendants Nos. 
o 3 purchased the property from one of the 
ughters on 23-4- 1888 and that daughter died in 
89. The other daughters conveyed the same 
Dperty in favour ol the plaintiffs on 4-2-1911, 
tb the concurrence of defendants 4 and 5. The 
rviving daughter died in 1915. On 12-6-1916 
; plaintiffs sued for recovery of possession of 
id upon establishment of title, held that the 
it was haired under Art. 125 of the Lim, Act. 
ookeriee and Cuming, JJ.) J \GABANDHU 
Haris Chandra Sil. 36 C. L. J. 92 : 




Arts. 125 and 91 — Suit by reversioner to 

challenge validity of gift—Starting point . 

A suit by the reversioner for a declaration that 
the gift made by the widow is not binding on him 
is not barred, merely because he does not sue 
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LIMITATION ACT (IX OF 1908). Art. 125. LIMITATION ACT (IX OF 1908), Art. 125. 


to have an alleged will declared to be void and 
the time runs from the date of the gift *nd not of 
the will, according to directions in which, it is 
alleged, the gift is made [Broadway and Bra- 
shir , //.I ChHAJ/0 MAL V. KUNDAN L\L- 

1923 Lah. 53. 


^ Art. 125 — Alienation by widow. 

Sait by the daughter for the declaration that 
gift by her widowed mother shall not affect her 
interest is governed by Art 125 of the Ac:. 
{Scott’^mitU and Abdul Raoof , 77.) Amir Begam 
v . Hussain Bibi. 58 1. C. 333 : 2 Lah. 5. 


Art. 125 — Mortgage by widow — Conver- 
sion of mortgage into sale— Reversioner, suit by. 

A suit by the reversioner, for a declaration that 
a mortgage by the widow of her husband’s pro- 
perty, will not affect his reversionary rights is 
barred onder Art. 125 if brought after 12 years 
from the date of the mortgage. But, if within 12 
years of suit, the mortgage had been converted 
by the widow into a sale for no further consider- 
ation, the sale must be declared to be aot bind- 
ing on the reversioner as having been made with- 
out consideration. ( Scot. -Smith and Shadi Lal s 
JJ.) Rajindra Singh v, Abdul Ghaki. 

40 I. C. 63 : 25 P. B. 1917. 

Arte. 125 and 120 -Scope of. 

Art 125 covers suits for land only and by first 
reversioner only. (Johnstone and Chevis % JJ.) 
Dev Raj v. Shiv Ram. 70 p.R. 1914 . 

260 P. L. B. 1914 : 25 I. C. 463 ! 

165 P. W. B. 1914. 


■ Art. 125— Land— If includes equity of 
redemption. ^ 

In this Article the word “land ’ does not cover 
the equity of redemption in immoveable property. 
•{Shah Dm and Bcadon % JJ.) Mt. Rally v 
Sunder Singh. 108 P. B. 1912 2 17 I. C. 864 ; 

29 P. L. B. 1913. 


— - Art. 126 Hindu widow— Alienation 
Declaratory suit — Compromise— Fresh starti 
point . 

In respect of a Hindu widow’s alienation the 
1® only one cause of action for a declaratory si 
tor all reversioners near and remote and wh< 

k ®. Ul w 00 thal cause of a c<lon once be can 
barred by the lapse of twelve years under Ai 

rcvc ? ,0 ? cr < whether in existence or n 
at the dale of the alienation! could alterwan 
bring such suih 41 Mad. 659 foU. The compr. 
nuse of a litigation by a female owner does n 
amount to a fresh alienation so as to give ri: 
to a fresh cause of action to the reversioners 1 

the St £7oVT promi f amoQnts to aHeoatio 
K w fi " d ° Ul Whethcr property 

?he comn b rLL he ° PPOS w e party 0na title b «fO; 

hUthl?^ \ SC ° r J whetherhehas first d'riv, 

his title thereto under and by virtue of the ccr 
promise. 33 AH. 356 ; 33 Mad 473 loll (Sad 

ZZi n'.ZV*""'- "■> Gadi Ra’ju sou 
Raid o. Dado Venkiah. 6 3 I <j 171 

88 M. L. T. is 


——Aril. 185 wd 120-EaecwI.a* of <U 

-ratton by reventioncr. n ; / " 


A court sale to which a Hindo widow is a party 
may be treated as a private sale by her if the 
Court sale is the necessary result of some collu- 
sive arrangement made by her to use the Court as 
a medium of transfar or in oiher words if she in- 
tended transfer the properties by mean* of a 
court sale and took steps to bring it about. If 
that is the case a suit by the nearest reversionary 
heir to declare the alienation void as against him 
would tail under Art *25 of the Act. If the court 
sale in qaestion is brought about by her as above 
it cannot be considered as one “ made *' by the 
widow and the suit to declare the validity of the 
sale will be governed by Art. 120 and not 125. 
(Phillips and Knshnan. JJ.) RaNGA Row v. 
Ranganayaki Ammal. 36 11. L. J. 364 : 

8 L. W. 466 ; 47 I. C. 678 : 

(1918) M. W. N. 739. 

Art. 125 — Widow — Alienation — Suit by 

reversioner not bom on date of alienation. 

A sait by a Hindu Reversioner for a declaration 
that an alienation by the widow is not binding on 
him is barred under Art 125 where the piff. was 
born more than 12 yeare after the date ol the alie- 
nation. Tbe cause of action for a suit for a de- 
claration that an alienation by a Hindu widow is 
invalid beyond her lile-time, arises on the date of 
ihe alienation, jointly and simultaneously for the 
entire body of the reversioners then in existence 
as well as those coming into existence after the 
alienation, and the article applicable is Art. 125. 
It a reversioner who is competent to challenge an 
alienaiian or adoption made by a widow does so 
unsuccessfully or fails to challenge it within the 
period of limitation allowed by law, tbe result is 
binding on bis successors in reversion in the ab- 
sence of fraud, collusion or other invalidating 
circumstances. (38 M. 406 P. C ; 39 M. 634 P C * 
6 C. 764 P. C. ; 1 C. 289 P. C. ; 4 C. 190 P c.” 
10 C. 324 P. C. : 16 C. 98 P C. ; 24 A. 94 P. C ! 
Ref. to. (Ayling % Oldfield , Sodasiva Aiyar, Coutts* 
Trotter and Seshagiri Atyar % JJ .) Challa- 
gundla Varan ma v. Madai.a Gopaldasayya 

41 Mad. 659 : 24 M. L. T. 115 ; 

8 L. W. 68 : 46 1 C. 202 : 

(1918) M. W. N. 461 : 35 M. L. J. 67 (F. B.). 

Art. 126— Scope of. 

The article applies to plffs. who i the female 
died at the date of instituting the suit would be 

entitled to possession of the property io dispute. 
( Abdur Rahtm % Offg. C. 7. and Seshagiri Aiyar , J .) 
Venkata v. Tuuaram Row 

(1917) M. W. H, 30 : 38 I. C. 270 : 

6 L. W. 482. 

[See Contra 41 M. 669 (F. B.>] 




1 It* - ^ppiivaouuy OJ— Nearer heir 
a female but absolute owner . 

. Ar ! lg 5 covers 0 nl> suits by person who i£t h 

female died at the date of suit woold be entitled 

to possession. 38 &f. 406 (P. C.) Foil Though 

this principle does not apply if the Deare r heir is 
a female and only a limned owner it does apply 
where the nearer female heir is an absolute 
owner. {Spencer and Phillips , JJ.) Motho- 
swAiii Aiyar 0 . Kauyani Auiial 

40 Had. 811 : SI M. L, T 93 : 38 I. C. MS- 


C D— VOL. Ill H2 


» l. W. 334. 
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Art 125 — Sale by managing member — 

When limitation commences. 

Where there is no registered sale deed to evi- 
dence a sale by the managing members, limitation 
begins to run against the members from the date 
when the purchaser takes possession. 25 M. L. J. 
405 ; 6 C.L.J. 383 Foil. ( Wallis , Offg. C. J. and 
Scshagiri Aiyar % J) Nachiyappa Chetti v. 
RamaSWAMI, 26 I. C. 383. 

Art. 125 — Minor Reversioner — Suit 6y, to 

set aside alienation — Son not a person claiming 
through his father. 

The cause of actioD for a reversioner to sue to 
set aside an alienation by a Hindu widow during 
her Me. time is distinct from the cause of action 
for another reversioner to bring a like suit. The 
fact that one is barred bv the law ot limitation 
from bringing a suit caDnot be a bar to another 
reversioner against whom the minority had the 
effect of extending the time for bringing a like 
suit. 2,- M. 57 ; 22 A- 33 ; 32 C. 62 Foil. 27 M. 
588 ; 29 M. 390 ; 22 M. L J. 375 Rel ; 14 B. 512 
Diss. : 18 M. L. J. 275 Dist. 25 M. 371 not foil. 
( Sundara Aiyar and Sadasiva Aiyar % J J .) Vbe- 
RAYYA v. GaNAMMA. 36 Mad. 570 : 

12 M L T. 188 : 16 I. C. 839 : 

(1912 M. W. N. 912 : 23 M L. J. 269. 


Art. 125 —Mortgage— Degree on— ‘Setting 

aside — Limitation. 

A suit tor a declaration that a mo T tgage and a 
decree thereon is void is govered by Art. 125 of 
the Act and as it is only the mortgage and not the 
decree for sale, that is an alienation within the 
meaning of the article, time commences to run 
irom ttie date of the moitgage. (Kotwal % A. J. C.) 
Tuka Bai v. Lalasao. 63 I. C. 417. 


Art. 126— Alienation by father— Setting 

aside— Subsequently born son , 

Where at the time of alienation by a Hindu 
father only one son was in existence, a suit by 
that and the subsequently born sons to i set aside 
the alienation is maintainable and all the sons 
are entitled to the relief. (Sir Samuel Griffith.) 
Ramkishore Kedakxath i». Jainafayar Ram 
hachpal. 40 Cal. 966 : (19131 M. W. N. 661 
14 M. L. X 163 : 17 C W. N 1189 
18 C L. J. 237: 15 Bom L. B. 867 
11A L J. 865 : 10 N. L. B. 1 
20 I. C. 958 : 40 I. A. 213 : 25 M. L. J. 512 [?. C.), 

Arts. 128 and 120— Suit for annulment of 


sale. . . , .. 

Where the plflf. sued for the setting aside of the 
sale bv his father. Article 126 aoplies, and the 
period of limitation is 12 years. The fact that the 
plaintiff was not given a decree for possession as 
well as for annulment of the sale does rot make 
Ariticle 126 inapplicable. ( Marlineau and 
Brasher, JJ.) Gokha Ram v. Sham Lac 

3 Lah 426 : 1923 Lah. 268. 


Art. 126 -'Set aside'— Meaning of. 

•• Set aside” in Art. 126 do not include a suit 
fora declaration that the alienation does not 
affect the plff s rights. 13 C. 308 P. C. Dish 
Johnstone and Chevis. JJ) Dev Raj v. Shiv 
Ham 70 P. R. 1914 : 260 P. L. R 1914: 

25 I. C. 463: 165 P. W. R. 1914. 


Art. 126 —Suit for possession by Hindu 

Son — Starting point. 

Limitation for a suit for possession by a Hindu 
son, of the family propeity sold away by his 
father, runs from the date of the vendee’s posses- 
sion. ( Johnstone and Scott-Smilh % JJ.) Bahadur 
Chaxd v. Naina Mal. 

231 P. L. B. 1914 : 133 P. W. B. 1914 : 

25 I . C. 35 : 14 P. B. 1915. 

Arts. 126, 144 and 148 — Father mortgag- 
ing and then setting equity cf redcmption-Redem - 
ption by alienee — Suit by other members for 
possession. 

A Hindu father and his son mortgaged the 
family property. The father sold the equity of 
redemption to the delt. who redeemed the mort- 
gage and continued in possession. The son then 
sold his share ol the equity of redemption to plff. 
who brought a suit for a moiety of the properties 
on payment of half the mortgage money. The 
suit was instituted more than 12 years after the 
deft, obtained possession on redemption. Held 
that Art. 126 applied to the suit and not Arts. 144 
and 148 and that the suit was barred. ( Oldfield 
and Sadasiva Aiyar % JJ.) Mukajalli MuNIA 
Goundan V. Ramasami Chetty. 

41 Mad. 650 : 

8 L. W. 28 : 24 M. L. T. 22 : 45 I. C. 867 : 

(1918) M. W. N. 448 : 34 M. L. J. 628. 

Art. 126 — Suit by— After-born son. 

A suit by an alter-born son, assuming he has 
such a right of suit, to set aside an alienation by 
his father of the entire family property belonging 
to himself and his son (grown ud), is governed by 
Art. 12o {Sadasiva Aiyar and Moore , JJ.) 
Soundakarajan v. Saravana Pillai. 

34 I. C. 794 : 30 M. L. J. 592. 

Art. 126— Srif7 12 years after alienee took 

possession. 

A suit bv a Hindu to set aside bis father's 
alienation of family property more than 12 years 
alter the alienee took possession, is barred by 
Article 126 of the Act. ( Sadasiva Aiyar and 
S a pier. JJ.) Ramasawmy Aiyar v. Vanama- 
malai Aiyar. 28 *• c - 873 ' 

Art. 126— Alienation by lather— Setting 

aside— Right of sons born and unborn— Cause of 
action , 

A son born in a joint Hindu family acquires by 
birth an interest in ancestral property but does 
not acquire any interest in any right to sue. The 
cause of action accrues after an alienation when 
the purchaser takes possession and a new cause 
ot action does not accrue upon the subsequent 
birth of a son in the family. The after-born son 
does not acquire a fresh cause of action and a 
fresh period ot limitation does not start from the 
date of his birth. In the case of an after-born 
son the time from which the period ot limitation 
is to be reckoned is the date of the transfer and 
as he was not born on that date and under no 
disability on that date he cannot obtain the bene- 
fit of the provisions of S. 6 of the Lim Act When 
he cannot save limitation for himself he can give 
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no benefit under S. 7 to his elder brothers. 

( Dalai and XVazir Hasan, A. 7. C.) RANODIP 1 
Singh v. Rameshar Prasad. 

0. L. J. 45 : 66 I. C. 938 : 1 
1923 Oadh 52. ' 


Art. 126 — Alienation by Hindu father — . ' 


LIMITATION ACT (IX OF 1908), Art. 127. 


•Art. 127 — Muhammadans . 


Suit by sons to set aside — Cause of action— After • . 
born sons . 

A suit by the sons for setting aside alienation 
made bv their father as not being for legal ncccs- 1 
sity and therefore not binding on them and ask- 
ing a decree for possession of the mortgaged 
property on payment of the binding portion of the 
debt is governed bv Art. 126 of the Lim. Act. The 
cause of action under Art. 1 26 of the Lim. Act j 
arises when the alienee takes possession of tne i 
property and after-born sons can take advantage ! 
of the cause of action which accrued to the sons 
living but they acquire no fresh cause of action 
on their birth. ( Daniels and Lyle , A. J. Cs ) 
Chokhby Singh v. Hardfo Singh. 

24 0. C. 390 : 4 U. P. L. R. (J. C.) 10: , 
64 I. C. 757 : 8 0. L. J. 667. 


Art. 127 cannot apply to Muhammadans for on 
the death of a Muhammadan intestate, his estate 
could not be joint property unless by special 
family custom it is supposed to be governed by 
Hindu Law. It is an undistributed estate to be 
taken in severalty by the heirs, sharers and resi- 
duaries. The criterion for the applicability of Art. 
127 is that property must be “joint family proper- 
ty" and no such property is known outside the 
special joint family of the Hindu Law. ( Beaman , 
/.) Jan Mahomed v. Datu Jaffar. 

38 Bom. 449 : 22 I. C. 195 : 15 Bom. L. R. 1044. 


Art 127 — Adverse possession between 


co-parccners. 

Per Chandavarkar , Act 127 governs the 

question of adverse possession between co-par- 
ceners inter sc. (Chandavarkar and Batchelor , 
JJ.) Malkappa Bod Chanbasapagowda v. 
Mudkappabisappa Mudigabdar. 

37 Bom. 84 : 17 I. C. 657 : 14 Bom. L. R. 931. 


Art 127 — Exclusion — Limitation. 


Art. 127— Exclusion from joint family — 

Expulsion from caste— Re-admt ssion. 

In a suit for partition of joint family property ' 
the defence was that plaintiff’s father was expel- 
led from the family for some scandalous conduct 
and that he had received his share of the proper- 
ty. It was in evidence that the plaintiff re-ap- 
peard in the village where the family resided, 
that took up his abode there and that he was 
recogniicd as a member of the family. Held , 
that no case of exclusion from the joiut property 
could be made out against him till five or six 
years before suit and that the suit was in lime. 
(Lord Maenaughten ) Jeolal Mahton v. Lokb 
Narayan Mahton. 

15 I. C. 184 : 16 C. W. N 266 (P. C.). 


Ar *j 127— Applicability of— “ Joint family 


Limitation runs against a person from the time 
he is excluded from enjoyment to h»s knowledge. 
(Chandavarkar and Batchelor JJ.) Babaji Akoba. 
v . Dattu Lt.XUAN 37 Bom. 64 : 

17 I. C. 642 : 14 Bom. L. R. 923. 

Art. 127 — Stiff for setting aside partition 

— Applicability . 

A suit by a co-parcener, that a previous parti- 
tion between the members of the family was 
vitiated by fraud reduces the suit to one for set- 
ting aside the partition on the ground of fraud 
and so Art. 127 does not apply. (Chandavarkar , 
A. C. J. and Batchelor , J.) Vithappa Devappa 
Patilp. Basagowda Devappa Patil. 

17 I. C. 10 : 14 Bom. L. R. 771 


property" —Meaning of. 

By the Full Bench (Shah, J., dissenting). The 
article does not apply to the property of a Muham- 
madan or any other person not a Hindu unless 
he has adopted as a custom the Hindu law of the 
joint family. (1885) P. J. 170 Diss. The expression 
jomt family” and the article must be read as a 
compound adjective and the expression “joint 
amily properly*' must be read as property apper- 
?»'! n 5Lu° 3 ’ oim ,arail y IPer Beaman and Heaton, 
Th ? words "joint family- involve definite 
3 "°‘ ,0ns, 1 Occidents and consequences and 
“ U 1 “ Primarily be referred to Hindu Joint family 

astan !l l ° Sach Rrou P 9 of r.on-Hindus 

the m n P dn r bat f h . ey have by custora adopted 
the Hindu Law of the joint family. (Per Shah J.) 

Sher^ th^ h H h 'J lhe A / Ucle a PP ly to persons 
no n i H t ind ° t S and Muhammadans who are 

H?ndS r« d to , h j lvo adopted as a custom, the 
Hindu Law of the joint family. (Scoff. C J 

MarUn r ]A ta T^' ft***' MacUo<i ' Shah, and 

aJ ;:;, a "“* d m ° qb % 

t0 * '41 I- C. 761 : 10 Bom. L. B. 67?(B.B 


■Art. 127 — Muhammedans. 


Art. 127 does not apply to a case where the 
parties are Muhammadans. 22 C 054 ; 7 C.W.N. 
155 , foil. ( Beachcrofl and Walmsley, JJ. j Shami- 
ruddi Mandal v. Abdul Bari Mandal. 

38 I C. 25. 


-Aril. 127 and 142 — Conversion to Islam — 
Suit by convert to recover property of uncle . 

In a suit by a convert to Islam to recover pos- 
session of propettv of joint Hindu familv left by 
his uncle, il must be proved (1) that the separation 
did not take place more than 12 years before suit, 
as he ceased to be a member of the joint family 
on account of his conversion. (2) that he was a 
member of the joint family within 12 years of the 
date o( the suit : (3) that he could get a share in 
the aneestral property which was his at his con- 
version. ( Shadi Lai and Jones, JJ.) Ganga Singh 
v. BBGAM. 67 P. B 1916 : 159 P. W. B. 1916 : 

36 I. C. 649 : 4 P. L B. 1917. 

———Art. 1M— Applicability— Exclusion by 
third parties. 

Art 127 does not apply when it is not the 
“J*"*" co-sharers who have excluded the plain- 
tiff but third parties. [Johnstone, J.) Sahandan 
v. Auranq Khan. 23 P. L. B. 1911 • 

9 1. C. 640:48 P.W.B. 1911 ‘ 
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Arts 127 and 144 — Sale by co-parccner — 

Suit to recover properly— Starting point. 

A joint family property was sold to a stranger 
by one member and the possession of it was 
taken. A suit to recover the property is governed 
by Art. 127 of the Limitation Act and the plaintiff 
had been excluded lrom the joint family property 
to his knowledge. (Spencer and Ramesam. JJ.) 
Linga MuNisami Rfdoy v. Hpscoia Koinda- 
SWAMi Naicken. 15 L. W. 294 : 70 I. C. 3l7 : 

42 M. L. J. 364 : 1922 Mad. 369. 

Art. 127— Scope of— Starting point . 

Art. »27 provides a period of 12 years for a 
suit by a person excluded from joint family pro- 
perty lo enforce a right to share therein, the 
period starting from the date when the exclusion 
becomes known to the plaintiff. (^chwabe, C J , 
.4 v / 1 ng, Trotter , Devadoss attd Kumaraswami 
Sastri % JJ ) YERL’KOLA v Yerurola. 

15 L W. 595: 1922 M W. N 215 : 

30 M. L. T. 279 : 45 M 648 : 1922 M 150 (F.B , 

Art. 127— Suit by one tenant in common 

against amther— Partition — Heirs of tenants in 
common — L. miration. 

A suit for partition by the heir of one tenant in 
common against the heir of the other tenant-in- 
common is governed by Art. 144 and not by Art. 
127 of the Lim. Act. If on the death of one of the 
tenants-io-common his heir obtains exclusive 
possession of the whole property asserting an 
absolute and exclusive title in the decea e\ the 
possession of the heir is adverse to surviving 
tenants in common ( Wallis , C J and Sadasira 
Aiyar J.) Kaja Keesara Venkatappaya v. Raja 
Nayani Venkata Ranga Rao. 43 Mad. 288 : 

59 I. C. 978 : 38 M. L. J 149 

——Art. 127 — Denial of title — Residence and 
maintenance given to plff —If prevents time run - 
ning. 

Where the plaintiff’s claim as co-parcener is 
distinctly denied but the plff is allowed to remain 
in the family house as a dependent, the enjoyment 
of such residence or maintenance is not sufficient 
to prevent time running against his claim. Under 
Art. 127 in the case of minors the knowledge of 
the guardian is quite sufficient^/! Mur Rahim ana 
spencer , JJ.) Narasimha Uf.o Garu v. Krishna 
Chendra Deo. (1919) M. W. N. 440 : 

10 L. W. 156 : 52 I. C. 725 : 37 M. L. J. 256. 

Arti. 127 and 44 —Joint family— Exclu- 
sion — Exclusion from specific items — Effect of. 

To bar the right of the plff. under Art. 127 of 
the Lim. Act there must be exclusion from the 
wh'de of the joint family property and not mere- 
ly from specific items of jo*nt family properly, 21 
Bom. 325 Diss. (Wallis, C.J. and Stshagiri Aiyar 
J.) Kumarappa Chbttiar v. Saminatha Chet 
TIAR. 42 Mad. 431 : (1919) M W. N. 328 : 

52 I. C. 470 : 36 M. L. J, 612. 

— Art. 127- Muhammadan Family. 

Under the Muhammadan Law there is no such 
thing as joint family property. If the members 
of a Mnhammadan family succeed to property on 
the deiitb of a relation each of them takes a share 
of each item of the property and a suit by such 
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a member for a share is governed by Art. 123 and 
not by Art. 127 of the Lim Act. 16 M. 61 Dist. 
\Bakewcll, J.) Mohideen Bee v Syed Merr 
Saheb. 32 I. C. 1002 : 38 Mad. lo99. 

Art. 127— Exclusion — Division in Status 

— Possession. 

Where the members of a joint Hindu family 
are divided in status wihout a division by metes 
and bounds they are tenants in oinmon and the 
possession of one enures to the benefit of another 
in the absence of actual ooster. Where no ouster 
is proved by one co-sharer or a tenant-in-com- 
mon of another co-sharer, there cannot be said to 
be an exclusion from joint family property with- 
in the meaning of Art. 127. ( Wallis , C.J. and 
Tyabji , J.) Devarasu Venkatachala Dwaraka 
Natha Rao v. Devarasu Venkata Rao Pan- 
TULU. 29 I. C 183- 17 M. L T. 361. 

— Arts. 127 and 129 — Suit for maintenance 

— Maiabar la a. 

A suit by a junior member of a family govern- 
ed by Alyasanttiana law, for maintenance out of 
the property is governed by the Art. 129 because 
the latter applies only to suits for maintenance 
lrom property belonging to another whereas in 
families in question the property belong* to the 
person who claims maintenance. 9 M. 266 ; 24 M. 
73 ; 14 M 101 Ref. ( Sundara Aiyar and Spcnctr , 
JJ.) Maravadi v Phamakar. 36 M. 203 : 

11 M. L. T. 112: (1912) M. W. N. 109: 14 I. C. 383: 

22 M. L. J. 309. 

Art. 127 — Muhammadans. 

Art. 127 is not applicable to Muhammadans. 
(Benson and Sundara Aiyar , JJ.) CtlRRlA IuBiCHl 
Beebi v . Syed Ali. 13 I. C. 791 : 

(1912) M. W. N. 46. 

Art. 127— Exclusion-What constitutes — 

Possession of guardian, in adverse— Ouster — Suit 
for partition — Limitation. 

Co-parceners in a joint Hindu family are enti- 
tled to claim partition of property even though 
they are excluded from possession and partition 
is one of the modes of enforcing a right to share 
m joint fa nily property. 3 C. 228 Ref. Under art. 
127 of the Lim Act the defendant has to show 
when the plaintiff was excluded from enjoyment 
of the property and wben the exclusion became 
known to him. Exclusion by a co-owner of other 
co-owners will not become adverse to those other 
co-owners until they become aware of it but none 
the le.-* there may be exclusion in fact. Where a 
guardian takes possession of the property of the 
ward, the presumption is that his possession is 
taken on behalf of the ward but the pre- 
sumption is not irrebutable. 35 B. 79 dist. 
The word •‘exclusion" in Art. 127 of the Lim. 
Act involves a mental as well as a physical ele- 
ment. Not only the physical act but also the in- 
tention accompanying the act bas to be looked 
at Where therefore a co-sharer holds the pro- 
perty under an express assertion of his title to 
hold as sole proprietor and makes gifts to other 
Co sharers as such sole propiietor, there is exclu- 
sion of the latter and the gifts do not save limita- 
l tioo. (Asworth aad Simpson, A. J . Cs.) ThaKUK 
RUDRA Pratab Narain Singh v. ThakuR 
NlRMAL PRASAD SlNGH. I 023 0udh 
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Art 12? — Applicability — Suit for money 

realised by one member. 

A suit for the recovery of money realised by 
one member of the family to the exclusion of an- 
other is not governed after separation or parti- 
tion bv An. 127. In a case where the realisation 
had been made while the family was stdl joint, 
the suit ought to be brought within three years 
from the date of separation or partition. (AVin- 
haiya Lal % A. J. C .) Jagat SiNOH v. Achaibar 
Singh. 

26 0. C. 191 : 1922 Oudh 15. 


Art. 127 — Joint Hindu family— Suit for 

recovery of share of debt realised by one. 

Where after partition, one of its members 
recovers a debt belonging to the family, a suit 
by the other members of the family, for the 
recovery of their shares in tne money realised 
would be governed by Art 62 and not by Art 
127, Limitation Act 6 A. *42. 14 C. 309 13 A. 
282 Rel , IS O. C 111, 32 M. 191 Ref. [ Kanhaiya 
Lai. A. 7, C.) Gajraj Singh v. Sadho Singh. 

16 1. C 882 : 15 0. C. 897. 


Art. 127 — ‘ Share ’ — Property passing to 

stranger — Applicability of section. 

The word ” Share’' in Art. 127 is used as a 
verb and not as a noun. The suit contemplited 
ty Art. 127 is a suit by a member of a joint 
family against other members of the joint family 
to be restored to ioint enjoyment on the allega- 
tion of having been unlawfully excluded from it. 
The article does not apply to a suit where the 
alleged joint family prooertv has passed bv sale 
to a stranger. {Lindsay and Rafique, A. J. Cs.i 
Bisheshar Tbwari v . Bishrshar Dayal. 

15 I C, 894 : 16 0. C. 111. 


•Ait. 129— Denial of right ones. 


Where there is no denial, there is no bar 
under Art. 129 and proof of denial lies on him 
who pleads the bar. ( Miller and Tyahji % //.) 
Kachiyava Rangappa Kalakka Thola Udayar 
v . Kulandai Aval. 

(1914) M, W. N. 374 : 23 I. C. 831 : 

26 M. L. J. 205 

Art. 130— Hindu son } s pious obligation 
when begins. 

A Hindu son’s liability to pay his father’s debt 
arises when the father fails to discharge his 
obligations and such a claim is governed by Art. 
120 of the Lim. Act, (Karamat Hussain and 
Chanter , JJ) Champalal v. Shausondar Mali 

13 I C. 630 

: — Art- 130 and 8. 23— Suit by Saran - 

jamdar to levy assessment- Limitation. 

A suit bv a Saranjamdar to levy assessment 
upon rent-free lands falls within Art. 130 of Sch.- 
I of the Limitation Act, and time runs from the 
date when the right to assess first accrues and 
such a smt fans wi.hin the terms of S. 28 of the 

{Shah and Crum * n.) Sukha- 
RAJU GOPAL Paqk V. Trimbak RaoRamchan 

DRA - '• 45 Bom. 694 : 61 I. C. 40 : 

23 Bom. I. B. 314, 


LIMITATION ACT (IX OP 1908), Art. 130. 

A Miit to recover assessment on land held by 
the deft, adversely to the niff, from ibe year 
1838 is barred under Art 130 of the Act. [Scott. . 
C.J. and Heaton. J.) MadharasA v Anusuyabi. 

40 Bom, 606 : 36 I. C. 505 : 

18 Bom. L. R, 768. 

•A ri$. 130 and 131— Right to levy assess- 


ment— Claim that tenancy is rent free. 

Art. 130 of the Limitation Act can have no ap- 
plication unless and until t*e land is found to be 
rent free ; the mere non-payment of rent for a 
period does » ot barth* landto'd’s right to have 
the rent assessed and to recover rent from bis 
rent. Where the suit is not for the Tes-mption or 
assessment of rent free land, but for the assess- 
ment of mal land presumably liable to be assess- 
ed, the circumstance* that rent has not in lact 
been paid for mo«e than 12 years before suit is 
not per se suffic ient to support a decree of dis- 
missal. The right to have rent assessed rrust- 
contirue «o long as the relationship of landlord 
and teoant continued in respect of land liable to 
be assessed. The right can nnh be lost by one 
or other of the modes recognised by law. The 
rights to levy assessment upon rent free land is 
governed by Art 130 and is consequently ex’io- 
gui*hed if n" suit to enforce the right is institut- 
ed within the time allowed. On the other hand 
under Art, 131, the rijht to levy assessment, 
would, as a recurriog right * accrue when there 
has been a demand and refu al. only in those 
cases where the relationship of landlord and ten- 
ant or landlord and occupant had ever existed. 
Once the right is established, then the non-oav- 
men* of ient or assessment would not be sufficient 
to enable ibe tenant to beg ; n to set up a t tie bv 
adverse possession. There must be some overt 
act such as refusal to pav the rent or assessment, 
before time begins to run. Case-law reviewed. 
iMookerjee and Chotzner . //.) Akhar SARCAR v. 
Rambsh Chandra Moitra. 38 C. L. J. 207 : 

1923 Cal. 392. 


•Art. 130 — Rent-free tenure . 


Limitation. 


Art. 130 — Suit to recover assessment— 


Unless and until a tenure is found to be a 
rent- free tenure. Art. 130 of the Lim. Act can 
have no application to a suit for assessment of 
its rent. [Teunon and Richardson. JJ.) Kamini 
Sundari Chaudhubani v. Abdul Halist 
Moulavi. 

47 I, C. 420 : 23 C.t J. 264. 

Art. 130— Land entered in records as 
liable to assessment— Suit to assessment — 
Limitation . 

Where, defts. land was, in 1910 been entered- 
in the Record-of Rights as liable to be assessed 
with rent, and the recorded landlord brought the 
present suit for rent. Held, that the entry in the 
Rec rd-ot-Rights did not give the starting point 
ol limitation as such entry confers no title, (2) the 
suit was not one for the resumption assess- 
ment ot rent frre land within Art, 130 of the Lim 
Act. but a suit for the assessment ot land presum- 
ably liable to be assessed, (31 the fact that the • 
rent had not been paid moro than twelve years 
before suit is not per se sufficient to support a 
decree for dismissal of such suit for the right to . 
have the rent assessed must continue so long as , 
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the relationship ot landlord and tenant continued. 
Such a relationship and liability could be presum- 
ed from kecord-ot-Rights and it is lor the deft, 
to rebut the presumption by evidence. -10 C. 173 
Rcl on, [Richardson and Bcachcroft , 77.) 
Dhoxanjoy Manjhi v. Upendranath Deb. 

46 I. C. 428 : 22 C. W. N. 685. 


Art. 130 — Adverse possession— Nature 


Tenant claiming land as rent free— Adverse 
possession. 

In a suit for possession or assessment ol rent 
by a landlord where it is proved that the tenant 
had claimed the land as rent-free for more than 
12 >ears belore suit. Held, that there was a clear 
assertion of adverse title and that the suit was 
barred Dy limitation. (C asperse and Chatter jee, 

77.) Birendka Kishoke v. Dilwar An. 

13 1. C. 617* 


•Art. 130 —Jaghir—Suit for resumption 

r _ . • . it. ( 


Under Art. 130 rf the Limitation Act. a suit for 
resumption of a life |agir must be brought within 
12 years of the death of the grantee. (Miller, 
C.J. and Unlink. J.) Guru MaHADBO ASRaM 
PRASAD SAHI V. jAUATRAJ Kc’AR. ^ p 298 

Art. 131 — Periodically recurring right— 


Stitt for rent. 

A right to recover rent is a periodically recur- 
ring right. A right to establish a periodic* 1 right 
to recover rent is governed by Art. 131 of the 
Lim Act. 14 M L. J. 477 ref. t Banner, tc. J.) 

Mohammad Hussain v. Mohammad B^i. 

28 I, C. 600 : 13 A. L. J. 333. 

-Art. 131—“ To establish a periodically 


LIMITATION ACT (IX OF 1908), Art. 131. 

Where the relation of landlord and tenant or 
superior holder and occupant is not established, 
the article does not apply. A suit to recover 
assessment by Inamdar against a person who 
claims 10 have purcha>ed his rights is not govern- 
ed by Art 131. ( Macleod , C. 7. and Fawcett , 7.) 
Bhima Bai v. Swamirao. 45 Bom. 638 : 

60 I. C. 892 : 23 Bom. L. B. 100. 


of plea. 

The plea of limitation in a suit for possession 
of la Eds in a paint depends upon the doctrine of 
adverse pos-ession and not upon pfaimifl’s want 
of possession. 4 C. L. J. 548 Foil. Mere non- 
payment ot rent would not constitute adverse 
possession. [Holmwood and Chapman , 77.) 

CmNTAMAKI DUTT V. JOGESHUK BHATTA CHAKYA. 

19 I. C. 64. 

Art. 130 — Landlord and tenant— Adverse 

possession— Effect of. 

Where a tenant claimed land as rent-free to 
the knowledge of the plff. and no suit for re- 
sumption or assessment was brought till 12 years 
after, the suit is barred by limitation. (Casper t 
and Chattcrjee , 77.) Bikendra Kishoke v. 
Rushan Khan. 

39 Cal. 453 : 15 C. L. J. 203 : 

13 I. C 518 : 16 0/ W. N. 981 Note. 

•Art. 130 — Landlord and tenant — 


recurring right” — Meaning of. 

flic words “ to establish" in Art L>1 arc not 
confined to a declaration of title but include th 
recovery of arrears due to the plaintiff {mg 
of a periodically recurring right. 

JJusam and Chamitr. JJ.) V*™ “I* r C 608 •' 
TUKAB-UN-N.SSA. 9 A. L. J. 207 : 14 J 4 C A & 24 6 ; 

Art. 131 -Relation of landlord and tenant 


not established- Article does not apply. 


Art. 131 — Recurring right— Demand and 

refusal— Merc omission to exercise ri ght — Effect. 

The payment of Dhara or assessment or custo- 
mary rent is a recurring right within Art. 131 ; 
such a recurring right can be time-barred ; there 
must be a dehmte demand and refusal : mere 
omission on the part of the person entitled to 
exercise it, will not start a period of adverse pos- 
session. [Beaman and Heaton, 77.) GaNESH 
VlNAIK JOSHI V. SlTAHAI NAKAIX JOSHI. 

41 bom. 169 : 38 I. C. 54 : 18 Bom. L. B. 960. 

. I 

Art. 131 — Suit to recover Dusturat— 


Periodically recurring righl-Dcmand and refusal 
— Onus. 

The plaintiffs having asserted that there was wo 
demand and consequently no refusal, the burden 
of proof was on tbe defendants to establish the 
demand and refusal. Since the *uit was to 
establish a periodically recurring right in the 
nature of an inter est in an immoveable property 
it was governed by Art. 131 ot the Limitation 
Act. ( Mookcrjee and Bcachcroft, 77.) Hem Chan- 
dra Chowdhury v . Atul Chandra Chakka- 
VAKT1. 19 C, L. J. 138 : 21 1. C. 179 : 

19 C. W. N 386. 

Art. 131 —Proof of demand and refusal 

necessary. Scope <f. 

Art. 131 of the Limitation Act would not be 
applicable to a case unless it is proved that more 
than 12 years btforo the institution of the suit, the 
plaintiff expressly made a demand of the defen- 
dants and was refused. ( Johnstone and Shahdtn % 
JJ.) KlRPARAM v JAICIIAND. 46 IP. w B 1914: 

23 I. C. 445 : 140 P. L. B. 1914 

Aits. 131 and 120 —Perpetual and peri- 
odically recurring right — Distinction —Right of 
mutawalli to ycomiah. ! 

A claim that the plaintiff is the mutawalli of 
a mosque and as such is entitled to all yeomtah 
allowance ieceivcd by a rival claimant is 2over- 
I ned by Art. 120 of the Lim. Act. Article 131 does 
I not apply to 3 perpetual right to receive an 
annual or a monthly allowance. The mere tact 
that sums of money are paid periodically does 
not make the right a periodically recurring 
right Where tbe right is always vested in some 
person to receive periodical payments, and beiog 
vested in one person at one tune, passes away at 
another time to somebody else, such a right is 
periodically recurring right in the true sense ol 
. P he term- 4 Cal 683 foil. (1914) M.W.N. 228 |F B.) 
[Aylmg and Coutts Trotter, JJ.) Gulau GhoUSK 

Khan Sahib v. Iannia. 

58 I. C 788 : 12 L. W. 100 : 39 M. L. J. 492. 

Art. 131— Periodically recurring right— 

Suit for sums due under— Prayer for declaration. 
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LIMITATION ACT (IX OF 1908). Art. 181. 

ff 

Art. 131 applies to suits to recover monies due 
under a periodically recurring right, whether or 
not there is a prayer for declaration that the plff 
is entitled to such right. [White, C. J Sankaran 
Hair and Oldfield. JJ.) Manavikrama Zamorin 
Raja Avargal of Cohan Achutha Meman. 
38 Mad. 916 : 23 I. C. 808 : (1914) M. W. M. 228 : 

15 M. L. T. 226 : 26 M. L. J. 377. 


Art. 131 — Claim to recover water ccss — 

Illegally levied. 

A claim to recover water cess illegally levied is 
not a suit to establish periodically recurring right 
to which Art. 13i is applicable but the cause ot 
action arises on each occasion where the cess is 
demanded. {Miller and Sankaran A 'air, JJ .) 1 
Secretary of State v. Kannapalu Janaki- . 
RAMA Y a. 37 Mad. 322 : 18 I. C. 770 : 1 

13 M. L. T. 235 : (1913) M. W N. 235 : i 

24 M. L. J. 365, ' 

* Art. 131 — Suit to establish right to 
offerings of temple — Claim for arreats . 

A suit for a declaration that plff is entitled to 
a certain share in the offerings of a temple is a 
suit to establish a periodically recurring right 1 
under Art. 131. Where a person claims to share 
in the offerings made to a temple he can bring a 
suit at any time within 12 years from the date 
when he first asserted his rigid and did not have ; 
it recognised even though his right originated at 
a previous date. The Article has nothing what- \ 
ever to do with a suit to recover arrears. [Sluart , 

J • Jagdeo v . Mathura Prasad. 

22 0. C. 346 : 6 0. L. J. 677 : 64 I. C. 540 : 

2U.P. L. B. (J.C.J19. 

.ArL 131 — Rent suit* 

If a decree for rent has been passed within 
12 years before the subsequent suit for rent 
has been instituted, the claim is not barred by 
time. [Cha niter, /. C.) Balmukund v. Abdul 
B ashid . . 12 1. C. 329. I 


Art. 131 — Enhan;ement of r'.nt— Recur- 
ring cause of action— Limitation. 

A claim to enhance rent is a recurring cause of 
acjton end Itmitaiion runs from the date of refu- 
sal. VVhcTc the right to enhance the rent is 
based not on a contract but on statute, the 

n,, , fil W °c d n0t applv ‘ J ) Sheopratap 

Dubby v. Sheogulam Lal. 


si^7t‘£;„T~ s “ i ‘ " r “‘ rs °' maUta 

A party whose right to malikana is denied 
sue within 12 years of refusal. The Art doe 
apply where in a previous suit pfff tas « 

Prtad ?n ,lt,C * and J 

Singh ’ ' SAmD " B , DIN *• Av * D » Bbi 

SINGH. . 40 L C. 884 : 2 Pat. L- W 

.. Arf - 131 an d not Art 120 governs a suit 

t^e enhancement pf rent if the holding of an 
paacy tenant who. has been wron*»l» .1*. c 
the Record-of-Righta as raiyat at fif'd 


LIMITATION ACT (IX OF 1908), Art. 132— Instal- 
ment bond, 

time runs from the date of refusal. [Mullick and 
Atkinson % JJ.) Brij Bihari Singh v . Sheo Shan- 
kar Jha. 2 Pat. L. J. 124 : 1 Pat. L. W 434 : 

39 I. C. 85 : 1917 Pat. 108; 


Art. 132. 

Immoveable properly. 

Instalment bond. 

Loan in kind. 

Malikana. 

Money charged on immoveable property. 
Security bond. 

Starting point of limitation. 
Miscellaneous. 


Immoveable property, 


Art. 132 — Immoveable property — Stand • 

ing trees. 

Standing trees are immoveable property within 
Art. 132 of the Limitation Act. (1887) A. W. N. 59 
foil- ( Karamat Hussain % J.) Mongal San v. 
Na°u, 9 I. C. 478. 


■*Arts. 132 and 120— Immoveable property 
— Turn of worship. 

A turn of worship is not an interest in immove- 
able piopertv and a suit to enforce a mortgage of 
such a right is governed by Art. 120 of the Lim 
Act. and not by Art. 132. \Clutty and Wahnsley. 
JJ.) Nakapingh Banagoswami v. Thodman Te- 
WARI. 46 Cal 455 : 47 I. C. 25 : 22 C. W. N 994. 

Instalment bond. 

Art. 132 — Instalment bond. 

Where a bond provides that the whole amount 
will become payable on the occurrence of a default 
in the payment of the instalments, the money be- 
comes due under Art. 132 when a default is made 
and time runs from the date of default. The test 
whether money becomes due or not does not de- 
pend upon the volition of the creditor but upon 
the obligation undertaken bv the borrower under 
the bond. (Walsh and WalLich, JJ.) Nathi t>. 
TuRSI - 63 I. C. 886 : 19 A. L. J. 712. 


■Art. is*— 


instalment bond— Covenant t 
pay compound interest 

Where a mortgage-bond provided for (be pay 
ment of interest cverv six months, and in defau' 
the interest was to be treated as principal, and i 
case of two delaults, the creditor had the Oitio 
to be benefited by the condition as to compoun 
interest or to sue for the principal and interest o 
the interest only, held, that the deed gave thre 
options and if he did not choose to take the optio 

•haM-" 8 f t? r ,hC Wh ° le amount * cannot be sai 
that tune began to run from the date of such ab< 

tention. ITudball and Rafique , JJ.) Girdhar 

Lal V. Gobind Ram. 63 I. C. 25 : 19A. L. J 4a e 


— • iMivncu* oona — Mortgjp 

Instalment— When money becomes , due — cf, 
struchon. • • 

A mortgage deed of 1890 provided for reoat 

nie ^ t r 0f .K rinCipal lD ins ^ a *“ents with interes 
and further provided that in case of defauU i 

any one of the instalments ,he whole of tbi m 0 i 

gage money would become due and bo payabl 

on demand. Held, that money , under thobon 
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LIMITATION ACT (IX OP 1908), Art. 132-Instal- | LIMITATION ACT (IX OF 19081, Art- 182-Inital- 
men*, bond. ! inert bond. 


became due within the meaning of the Article 
vvden the first default was made in 189^ and ac- 
cordingly the suit was barred. Per Richards , 
C. V. — Money under a bond b-Ccmes due 
as soon as it is legally recove able qui;e 
irrespective of when the suit is instituted. Per 
Bannerjccy J : — Upon a tree construction of the 
bond in tais case, the money secured by it became 
due on the expiration of ten years from the date 
of the bjnd and the claim was not barred- i Rich - 
ards, C. J. and BannerjcC , J.) GaNADIN v . JUMAN 
Lal. 37 All. 400 : 28 1. C. 910: 

13 A. L. J. 510 

•Art. 132 — Instalment bond — Waiver — 


Acceptance of overdue instalments. 

A moitgage bond provided lor payment of the 
debt in t veive instalments the fir>t falling due in 
Pous 1308 and others in the month of Pous of 
each oi the next 11 years ending with 13»9. It 
was lurther provided that on the default in pay- 
ment of any one instalment the creditor would 
be entitled to recover the entire amount due un- 
der the bo id with interest thereon at 2 per cent, 
per raeibem though the other instalments are not 
due. 1 oe plaintiff alLged that the first instal- 
ment was duly paid and the instalment «*f 1309 
to 1311 together with interest tdereon were pa d 
and accepted although the payments were made 
out of time and the suit was brought for the sub- 
sequent instalments. The main defence was that 
the sui* was barred by limitation. Held (l) that 
it is a general rule that where money is payable 
by instalments with a provision that the whole 
of the money will become due on default of pay- 
ment of one of the instalments, the money be- 
comes due when default is made in any of the 
instalments. (2) An exception has been engrafted 
upon the general rule in certain cases, viz., that 
if the right to enforce payment of the whole sum 
due upon the default being made in payment of ao 
instalment has been waived by subsequent pay- 
ment of the overdue instalment on the one hand 
rece pt on the other, then the penalty having beep 
waived, the patties are admitted to the same posi 
tion as they would have been in, if no default 
had occurred. (3) The payment and acceptance 
of overdue instalments in the present case con- 
stituted a waiver and the plaintiff was entitled to 
recover the subsequent instalments. ( ChatUrtec 
and Cuming . JJ .) SURENDRA NATH r. Ram 
Rkshee CASE Law. 27 C.W.N. 893 : 1924 Cal. 189. j 

Art. 132 — Instalment bond — Cause of 


of interest or to wait until the period fixed, he 
must sue for the whole amount when the cause of 
action therefor accrued first. 188 P. R. 1883 
IF.B.) foil. 22 M. 20 ; 10 P. R. 1883 : 29 A. 431, 
Dist. 30 A 123, d'sappr. (Rattigan and Chcvts , 
JJ.) Sham Sundar v. Abdulla Ahad. 

31 I. C. 808 : 163 P. W. B. 1915. 

Art. 132 — / instalment* bond— Arrears of 

interest — Omission to sue , if amounts to waiver . 

A mere omission to sue is not sufficient proof 
of waiver. A mo-tgage bond of 11 — 8— 1890 pro- 
vided that interest was to be payable yearly, the 
mortgagee being entitled to recover arrears of 
interest bv suit a- d that after 10 yr»ars if the land 
was not redeemed, he should be entitled to recover 
princpal and interest by suit. Only a small sum 
having been paid towards the interest in the early 
years, the mortgagee sued the mortgagor for 
principal ai.d interest. Held, that inasmuch as 
the plaintiff had th<* adoption of suing every year, 
the suit was governed bv article 132 of the 
Limitation Act and plaintiff could not recover in- 
terest that had become due 12 years prior to the 
institution of the suit. [Chevis and Shadilal , )].)• 
Jahan Khan v. Chandi Shah. 

122 P. W. B. 1915 : 141 P. W. B. 1916 : 

29 I. C. 854 : 113 P. L. B. 1916. 

Art 132 -Instalment bond — Condition 

to whole balance. 

Where the mortgagor covenanted to repay the 
amoant advanced in specified instalments and on 
failure to pav any one instalment, to pay on de- 
maud the whole amount due. the cause of action 
for a suit to recover tha amount due arises when 
the mortgagee exercises bis option to demand 
payment of the whole amount. 36 Mad. 66 Ref. to. 
[spencer and Rameso~, JJ.) KALIAPPA Nadar v. 
Sami AlYAR. 62 I. C- 762 : (1921) M. W. N. 384, 

•Art. 132 -Instalment bond-When accrues 


When the mortgage bond contains a stipulation 
to pay the principal and interest at a particular 
time and on failure a condiiion that the mortga- 
gor was to deliver certain p oduce and on failure 
to do so, another t ; me was fixed : limitation runs 
from the second time. 24 C. 281 Dist. l^eunon 
and Greaves, JJ.) BHUTNATH Bose t>. Kali* * A ‘ 
8AD PATKA. 60 l - C> 71 - 

•Art. 132— Instalment bond — Starting 


point— Option to mortgagee to sue on default of 
payment intcHit or alter period fixed. 

Where there is an option to the mortgagee to 
sue for the whole amount on default of payment 


Right of action. 

A mortgage rxec-ned in favour of a wdow 
dated 1st Nov. 1888 provided for the payment of 
the principal on Is. Nov. 1899 and for the am. ua^ 
pa> mem of interest at 6i per cent, per yw w th * 
stipulation lor the payment of principal “*L 
rest at 12 per cent, per annum from the date 1 
default in payment of the interest wUhout ra^ng 
the plea of future instalment on ‘he liability of 
.he moitgage property. In a SUI ' b * h « 

of the widow it having been found that the widow 

could assign away the interest ihat remained due 
on the date of the assignment but not the P"^'P 
debt, and the interest not havmg bccn P*d JJ 
provided for, it was contended that the suit w 

oarred by limitation. Held AD th*' 1 ® oV de- 
gee was not bound to take advantage of the de 

fault clause and that the right of ^tton did not 

CoD>equentlY accrue until the da ' e prov | e ui , 

payment of the prinapa arr.ved 2) Tje 

KWSTSf dme-baT' c"d° 28 j Cj DJ; 

SZZKl**" ^ sTi'a'd 981 4 L W. 77 , 
MA AS IMA. 20 M. L. T. 174 : 85 1. C. 418 • 

(1916) 2 M.W N. 125 : 31 M. L. J. "W.. 
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LIMITATION ACT (IX OF 1908). Art. 132-Iostal- 
meat bond. 

———Art. 132 — Instalment bond — Whole 

amounton default ot one instalment— Limitation. 

A mortgage-deed provided for payment of Ihe 
mortgage mmey by certain instalments and (bat 
it any default tQok place toe contract relating to 
the payment of future instalments was to be 
deemed rescinded and the mortgagees were to 
be entitled to sue tor the whole amount and 
interest. Held . that a suit brought by the mort- 
gagees on the basis of the above mortgage-oeed 
more iban 12 years after the date when the first 
default in payment was made was time barred 

r R Y,« Arf n 132 - c lL‘ r '‘isay, J. C.) Lachiui 
Narain v. Day* Shankar. 

47 I. C. 055 : 6 0. L. J.419 

—Art. 132 —Instalment bond— Mortgage — 

an nu , ,n J a > , "‘ en ‘- R ‘e l “ to sue for the whole 
amount — Waiver, limitation . 

A contract which gives ihe mortgagee one of 
wo options does not bind him to either of them 
f he chooses to stick to enher. It is open to h.m 
to waive the beneht of an acceleration if Ihe con- 
tract leaves him such an option and that option 
cannot be taken away by statute unless theie is 
anything to show thal the grant ol sU ch an op- 

V™ A / ?* °f t f0,b,ddeD b V 'aw. [Kanhaiya 
Lal,A.J.c.) Mubarak Ali i». Gopi Nath. 

45 I. C. 613 : 6 0. L. J. 73. 


LIMITATION ACT (IX OF 1908). Art. 132— Loan 
in kind. 

insufficient to satisfy the debt, by attachment and 
sale of other properties of the mortgagor. Held, a 
suit brought within 12 years from the due date’of 
payment for enforcement was not barred under 
Ar.jcle 132.24 C. L J. 348 Dist. [N. R Chattel jea 
and Panlon, JJ.) DlNABANDHU Maiti p. BlSHNu 
Bewa - 32 Cal L. J. 221. 


Art. 132 Loan in bind — Loan of paddy 
Security of land -Limitation. 

A mortgagee to secure a loan of paddy provid- 
ed that on default of payment of the pa^dy iho 
mortgagee would be eohtlcd to attach and sell 
the mortgaged property and realise the dues, and 
it that was insufficient, would be entitled to re- 
alise them also from other moveable and immo- 
veable property of the mortgagor and from bis 
person. Held , the mortgagee was entitled to re- 
cover money and no. to claim specific paddy: and 
Ihe mortgagee’s suit to enforce the bond was 
governed by Art. 132. {Chatter jet and Du-al. JJ ) 
Jogendra Nath Singh v. Mohan Lal Khan 

68 I. C. 995 : 23 C. W. H. 951. 


-——Art 122— Instalment bond— Starting 
Point of limitation tor default. * 

* h ® ‘‘"i*"™ beRi,,s ,0 ruD (torn the date of 

Loan in kind. 

Art. 122— Loan in hind— Paddy loan — 

Enforcement. 7 

A suit to recover the value of paddy charged 
upon immoveable property by sale of the latter is 
governed by art. 132 ot the Limitation Act. 48 C. 
6/5 full. [Ncwboutd and buhrawardy , JJ jGna- 
nhndka Nath Ghosb p, Fan chco c ri*' G araTn* 

64 I. C. 310, 


777 . A,i - W * -Loan in kind— Interest bay 

tmuZn ‘ 0 ‘ n,Or c 

2K5 Cr °-S Cr0 U a 1030 of a ccr,ain quantity of 
paddy with a provision for payment of a i addi- 

ah J nf™ , d in,e, 5 3t arc secured on imraov- 
able property a suit to enforce the security is 

C W # ? & * V 32 0f,hc Limit*, io“ AC, y fi 

JJ {Ttunon and Richardson, 

/■J Joy Narain Golh p. Mangobino* bbra, 

64 1. «. a i6- 


Art. 132 Loan in hind— Loan of baddy 

—Charges on land— Limitation V 

in S Uan !!l? ° f paddy lron » B valued 

m toe bond at Rs. 192 agreeing to repay the 

Which » ,th at “ cerla,n date, failing 

which B. was to be entitled to recover the cr ce 

° f ’ b * i >ad A dy H ,t » h J n w rCst by salc Of the m ort 
gaged land. Held, that Art. 132 of the Lim. Act 

I P I 'tIr r» a ?"’* » y B • t0 enforce the bond. 24 C." 
L. J. 348 Dist. (N. R. Chatterfee and Duval JJ ) 
Indra Narain Sao p. Dijarar Sauanta. 

47 Cal. 126 : 61 I C. 649 t 
28 C. W. N. 949. 

paddy. ,Art ' m ~ Loan *» kind- Loan 0 f 

fnrrl*' 132 ° f ll,a Lim ' Act a PP> ie s to a suit to en- 
force a mortgage by wh.ch certain immoveable 
properties are hypothecated as a security for the 

thereof J? ddy birrowed or of ‘he money value 
thereof. ( Teunon and Walmsley, JJ.) Mohesh 

Orose p. Umesh Chandra Ghosb. mohksh 

61 1. C. 241. 


^‘s. 132. 120 and He— Loan in kind— 

Payment of paddy secured on lands- Suit loin- 

to lVJ,VT n ' Walmsley, J, contra.} A suit 
" Payment of paddy secured by hypothe- 

°. f iA ndS ’tv governed by Ait. 132 and not 
byArt -' °. r 12° ol the Limitation Act. (Teu- 

hamSob7nd7an?: Shr,uhar 

60 l C. 608 : 29 C. 1. J. 3 B 8. 
in Interest in 


I P^ddy-Nature of mortgage. 


The mortgagor took* ££} 

money aid costs by sale nf ,h e he 

^ *~J — vol. ill B3 
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LIMITATION ACT (IX OF 1908), Art. 132— Loan 
in kind. 

Where a mortgage deed on the loan ol a cer- 
tain amount oi nee provided that on failure to 
pay the rice according t) the kist the mortgagee 
would be entitled to recover money at Rs. 0 per 
map oi the rice, by sale of the mortgaged pro- 
perty, held that the suit to eniorce the mortgage 
was a suit to recover money charged on immove- 
able propertv and is governed by Ait. 132 of 
the Act. [Fletcher and Huda, JJ.) SkIPati 
Lal Dutt v. Sakat Chandka Mondal. 

461. C. 78 : 22 C. W. N. 790. 

Arts. 132, 120 and 116— Loan in kind — 

Debt , partly cash and partly grain— Suit filed 
more than s it years after the accrual of cause of 
action —Claim in respect of grain debt if oarred . 

Where a bond hypothecates property to secure 
payment of grain, the suit brought upon that 
bond is a suit u> enforce payment of “ money " 
charged upon immoveable properly, and conse- 
quently Art. 132 of the Limitation Act would be 
applicable and a suit brought within 12 years 
alter the accrual of cause ol action, would not be 
barred. Neither Art. 116 nor 120 of the Act ap- 
plies to such a case. 13 C. W. N. 174 ; 22 C, W. 
N. 790 : 23 C. W. N. 951 ; 23 C. W. N. 949 : 29 
Cal. L. J. 348 Referred to ; 24 Cal L J. 348 not 
foil. [Dhoblcy, A. /. C.) Sham Lal v. Dhanwa 
JHAHBOOLAL. 18 N. L. R 111 : 

5 N. L. J. 224 : 1922 Nag 23 i 


Malikana. 
Art. 132 - Malikana . 


Under Expl. lo Art. 132 of Ihe Liui, Act a claim 
to a malikana allowance must be deemed for the 
purpose of limitation to be a claim for money 
charged upon itnm jveable property. 35 All. 185 
foil. This principle, however, is subject to tne 
proviso that the plaintiff coming into the court to 
claim such malikana allowance must claim it as a 
charge upon the immoveable property c .ncerned 
7 All 502 IP. C.) ref. (Piggott and IV'lsIi, JJ.) 
NaThu V. Ghaneshaw Singh. 41 All. 259 : 

49 I. C. 737 : 17 A. L. J. 177. 


■Art 132 — Malikana. 


Suit by pi*. ‘o recover Malikana allowance for 
11 years and claiming decree against he property 
on which the allowance is chargeable is governed 
bv Art. 132. 33 C. 998 Dist ana Lha- 

•rxier JJ) SHaida Ali v. PHULLO. 

’ 35 All. 185 : 19 I. C. 63 : 11 A. L. J. 206. 

.Art. 132 — Malikana — Right to gel 


Nankar. . 

Right to get cash nankar is a had similar to 
one falling under the explanation attached ^o Art 
132 { hanhaiya Lal, A. J. C.) D J; P u U ™ ^° MM1S 
SIONEK, FYZABAD , ^ £.«■ „ 

• 

—Art. 132 — M alt tana— ■ Suit for share of. 

e ... -ISI of A village 


- Art. Id * — • 

A suit by some of the malikanadars of a village 
■ainst the proprietors and the remaining mal 
Sau'iSBOvemeil by Ihe t«. .« 

NOH v. SO RAJ J A p 130 . J J £ £ 174. 


LIMITATION ACT (IX OF 1908), Art. 132- 
Money charged on immoveable propeity. 


Money charged on immoveable property. 

Arts. 132 and 120 --"Money charged on 

immoveable pi opcrty—Suit to enforce puisne 
mortgage against balance of sale proceeds in the 
hands of prior mortgage," 

Certain lands were subject to three mortgages, 
tue hrst and third in favour of defendant and the 
second in favour of the plff. In a suit on the first 
mortgage, the second mortgagee was made a 
party but the surplus sale proceeds after satisfy- 
ing the decree weie withdrawn by the first mort- 
gagee in execution oi a decree obtained by him 
on the thiid mortgage without impleading the 
second moitgagee as a party. The second mort- 
gagee sued on his mortgage, seeking a decree 
agaiust tne delt. for the amount with interest of 
tne surplus sale proceeds withdrawn by the deft. 
Hcli, that the suiplus sale proceeds represented 
the security which the plff. had under his mort- 
gage and did not cease to represent that security 
oAing to the deft, having wrongfully and in 
fraud ol the plff withdrawn them from the Court 
and that the suit was governed by Art. 132 ol the 
Liui. Act. Quaere. — Whether the said money in 
the hands ut the deft, was saddled wiih a charge 
in favour of the plff, to the extent of his mort- 
g .ge ? ( Sir John Edge.) Barh.*mdeo Prasad v . 
1AKACHAND. 41 Cal. 6*4 : 41 I A. 45 : 

15 M. L. T. 62 : 12 A. L. J. 82 : 

18 0 W. N. 34a : 19 C L. J. 132 : 

16 Bom. L. R. 89: (1914i M. W. N. 38 : 

21 I. o. 961 : 26 M. L. J. 243 (P. C.) . 

Art. 132 — Money charged on immoveable 

property— Suorogation, right by — butt to enforce 
— Limitation . 


Where a third mortgagee pays off the first 
mortgage to which he becomes enti led by sub- 
rogation and claims to enforce his priority 
agaii st the mesne incumbrancer, the claim is 
haired il brought more (ban 12 years after the 
expiry of toe term of the first mortgage (Sir 
Joint Edge.) Mahomed ibkahim Hossein Khan 
V. AMB1KA PERSHAD Singh. 39 Cal. 627 : 

39 I A. 68 : 11 M. L. T 265 : 

(1912) M. W N. 367 : 9 A. L J. 332 : 

14 Bom L. H. 280 : 16 C. W. N. 605 : 

16 C L. 4. 411 : 14 I. C. 496 : 

22 M. L. J. 468 (P. C.). 


-Art. 132 —Money charged on immoveable 

roperty—Hignt to sue for money on default in 
aymeni of interest. 

Under a mortgage deed the principal amount 
ras payable within 3 years and interest was to 
e paid year by \ear. In default oi payment of 
tie annual ime*est the mortgagee was empower* 
d. without waiting lor the due date to sue to 
ealUethe princ pal and interest fr«»m the pro- 
perty. Held , that the cause of action for the 
ecovery of the principal amount and interest 
rose on the da’e of the hrst default in pavment 
,f the interest. The privilege of deterring pay- 
uent ol the principal for 3 yeais was conditional 
,n the punctual payment of interest annually. 
Lmdsay and Stuart . JJ.) Ramdas v. M a HOMED 

'“AfiLlS 
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LIMITATION ACT (IX OF ;908J. Art. 132-Money 
chaiged on immoveable properly. 

- -Arte. 132 and 148 — Money charged on 
immoveable properly -Co- mo , tgagors— Rcdemb- 
hon by onc—Sutl by other mortgagors— Limita- 
tion. 

Where one of several co-mortgagors redeems 
a mortgage, the other co-mortgagois can bring a 
smt for rcdemp.ion against the redeeming mort- 
gagor wi-hin 60 years fro n the dale of the origi- 
mor, S a S e - 14 A. 1 Foil. (Lindsay and Kan - 
haiya Lai, JJ.) Surat Singh v. Umrao. 

L. B. 3. A. 883 : 20 A. L. j/fill : 

1922 All. 410. 
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, , , Af l' 132 —Money charged on immoveable 
properly — Suit to enforce charge. 

Where a puisne mongagec discharges the 
aecree on the pnor mortgage to avert a sale, he 
thereby acquires a charge upon the pr.pcrty 
*niLh he can sac to enforce, w thin twelve years 
of the date oo which he made the payment. 
(Banner , ana Gotul Prosad, JJ.) Ship La l w 
Munni Lal. 63 I. C. 604 : 3 0. P. L. B. (A) 193 . 

- — “ Arl 132 Money charged upon nnmove- 

inf7,'z:;r " us ° 

. 0 hypothecated in 1901 two items to A as secu- 
rin' f ° r ,. he d ., UC payment of rent. On the rent 
faUn.g due a decree for arrears was obtained In 
J 9 ’ 6 ' or r ,JS 15 J311 and 1312. f„ 19C5 B sold one 
'p™* 0 . h\th ,n t 190S /, J sucd *° enforce the Hen as 
f^li V te 'C, s and obt aincd a decree without 
impleading C B ith the items were sold in cxe 

,n l l 12 ’ A S0ld ,0 D in 1916 a11 the rights 
, ,D he Dru P e, l'es and the latter sued C in 
,,,, r ® c overy of a proportionate Share pf the 

enforce', h?* M * * he securi 'v bond b&ame 

enforceable on the decree of 1906 and that the 

was 6 * ?* b -° Ught wi,hio 12 vears ‘hereaHer 
was within nme. (Tudhall and Rafique JJ) 

Mahaoeo Rai V. Haldeo Rai 19 A. L j’ 478 • 

63 I. c. 504 iSD.P L. B (All ) «e' 


LIMITATION ACT (IX OF 1908'. Ait. 182— Money 
charged on immovtable properly, 

- , A,l, i 132 and 62 —Money charged on 

immoveable property-charge under T. P. Act . 

^S. 82 and loO. 

e. A k“’‘ l° rC * a ctm « e T.P Act 

| aad | 00 °" Property i s governed by 

cnnH-fhnf n b,,t * Su,t for a P erso,)a l decree for 
contnbution comes within Ihe purview of Art. 62 

of the L'mttati n Act and time runs from the date 

OI receipt by the owner ol the surplus sale pro- 

« c - £ «»« <:*«»<£ 
JJ.) Bhagwan Das v. Karam Husain. 

33 All. 708 : 14 I. C. 145 : 8 A. L. J. 854. 


6/e tragi' barged on immovea- 

ble property— Suit to recover value of paddy 

A sou to recover the value of paddy charged 

mem r m ° Veab,e Pr0PeM >- is 0lie 10 enforce p R ay 

JTrli 2 i.w a '?h C arged upon ^moveable pro- 
perty w, thin the meaning of Art. 132 of the Act 

f » W ’ C ' F,etcher > Chatterjee. Teur.on 
and Rich. rson, JJ.) Ramchand t>. Iswarchan 
DRA. 48 Cal. 625 : 33 C. L J. 278 : 6W ? 539 

25 C. W. N. 67 tF. B.) 

m rl!?r r n | t ’h 0rr0WCd 3 9uan,i, y of paddy on a 
n tr r , g L! properly, agreeing to renav with 
interest within acerlain time and entitling ihe 

r s r ^ g of e th°e TSZ tl,C H m0ney> incase of default 

ov sale of the mortgaged property. On a default 
JtETsgSS ,he ,DO, .' gagcc sued Within 12 years 
Held the suit R 

S'*—- «*“ jy £ b2SS 

A ‘ 6 ? h C- 716 : 32 C. I. J. 221. 

' AT b„}J?~ Uo ? ty c,lar &d on immoveable 


property ^ 132-A/o " e >’ barged on immoveable 

Where a decree fo r sale on -a Morighge hhs 
been converted into immoveable property |h® 

S°nS o K n?v < ?h SUCh d6Cre0 ‘ S cntltled to the b ^ ,icrt ' 
, , n . ot ° n, y the new security, but also of Art 132 

^ Iamnaoa 

v. i.ALA RAM- 14 A. L. J. 1025 : 37 I. C 4 : 

39 AH 74. 

——--Art. 132 Money charged on immoveable 

18 1 C. 904 : 11 A. tf. J. 403.' 
-abU property. 13Z ~ Mone * cfMr & e<i »Po* dmmove- 

,*Z ,ira £l e ->"*» •» 


orot^rtv vV.7* cnargea on immoveable 

p operty— Mortgage of ancestral land by tattler— 
butt for sale againd s ns. jauttr— 

17 C. W. N. 1022. 

psS«=s 

ceed a gainst -Scope ■ • * safi ' e can Pro- 

s?s»a it 

against the surplus sale proceeds thf^ rmrs* -V 1 ® 

Narain n. Dhanukdhari Prosad StNGH, > - 

1 17 1. C. 451.’ 

'SfcliT 0 " 
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LIMITATION ACT (IX OF 19031, Art. 132— Money 
charged on immoveable property. 


LIMITATION ACT (IX OF 1908). Art 132 -Money 
charged on immoveable property. 


Vendee was to receive compensation from the 
vendor it on partition less a r ca fell to the share 
ol the vendor. Held. Art. 132 is restricted to 
ca<eS in which payment or compensation is sought 
to be enforced out oi the property on which it is 
charged d nd not where the plaintiff is only seek- 
ing a pc f sonal remedy. ( Marti neau and Brasher , 
JJ.) Rukan Din v. Hasan Din. 

1923 Lah. 23. 

— — — 'A't 132— Money charged on immoveable 
property —Suit on subsequent mortgage— Limita- 
tion. 

Art. 132 of the Lim. Act applies to a suit to en 
force a second mortgage executed in consideration 
of a prior m irtg^ge and a fresh id'ance. {Scott 
Smith and Leslie Jones , JJ.) Udho Ram v. Go- 
bind Lal. 4 Lah. L. J. 478 

-A-t. 132 — Money charged on immoveable 

property by a decree— Suit to enforce — Limitation . 

Art. 132 governs a suit to enforce payment of 
money charged on nnm weable property under a 
decree ( Leslie Jones and Moti Sagar. JJ.) NaRain 
Singh v. Nakakian. 4 Lah L. J.398. 


cd period. A suit for foreclosure in respecl of such 
a document (alls under Art. 132 read with S. 31 
and not under Art. 135 (Couits Trotter and Sesha • 
girt Aiyar. JJ.) . Bikkina RamAYYa v. Adabala 
SESHAYYA 34 1. C. 475 : 30 M L. J. 338. 

Arts. 132, 36 and 49— Money chirped on 

immoveable property — Trees cut by third parties 
— Depreciation in value of the mortgaged pro- 
perty . 

Certain trees grown on the mortgaged proper- 
ties were cut and earned away bv third parties in 
1905. and the mortgagees sued in 1909 to enforce 
their security. Held that-(l) It was not a suit to 
enforce payment o( money charged on immove- 
able property within Art. 132. 42) Plaintiff 
could only proving that the security sue for 
damages for depreciation in the security had 
been rendered insufficient a* a mailer of 
fact (3) Either Ait 36 or 49 applied to the case 
and whichever applied the suit was time-barred 
being brought after three years from the date of 
the cutting a»»d appropriation. (Coutts Trotter and 
Srinivasa Aiyangar. JJ.) SURAPUDI Muniappa v - 
Nookla Seshayya. 32 I. C. 901 : 3 L. W. 341. 


Art. 132 — Money charged on immoveable 

property -Enforcement of— Charge. 

Art. 132 of the Lim. Act is wide enough to ap- 
ply t » all cases where there is an effective and 
binding charge upon immoveable property whe- 
ther cheated under the T. P. Act, or otherwise, 
(S cott Smith and Harrison , JJ.) Abdul Samad v. 
Municipal Committee, Delhi. 67 1. C. 93s 


— Art. 132 — Money charged on immoveable 

property— Suit to recover mortgage money wrong - 
fully realised by the deft.— Limitation. 

Plaintiffs, daughters of deceased G. sued eleven 
years alter Gs death to recover possession of pro- 
perty and for mortgage money wrongfully receiv- 
ed by the defendant. The money realised by ths 
defendants was held to represent the security 
which pontiff had under the mortgage and the 
suit was held to be governed by Art. 132, Sch. I 
of Limitation Act. [Scott-Smith and Dundas. JJ.) 
Aso v. Harnami. 1 Lah L. J. 60 : 56 X. C. 944 : 

2 U. P. L. B. (Lah). 114. 


Art. 132 —Money charged on immoveable 

property— Transfer of Properly Act. Ss. 58,59 — 
Documents creating a charge— Limitation. 

Art 132 of the Limitation Act applies to a suit 
based on a document creating a charge on im- 
moveable nropeitv irrespective ot ihe facts that 
the document arnounis to a contract of indemnity 
or is a contract in writing and is registered, l John 
Waits . C.J. and uld field , J.\ Ramaswami Iyengar 
v. M. V. Kuppusami Aiya«. 14 L. W. 99 : 

66 I. C, 654 (2) : (1921) M. W N. 472. 


Arts. 132 135, and S. 31 -Money charged 

on immoveable property— Covenant to sell in de 

faU A mortgage 1 "document of the year 18/9 did 
not in terms purport t > sell the mortgaged pro- 
perty but only contained a covenant by the mort- 
gagor to relinquish all rights in the property if it 
had been sold, in case there was default in pay- 
ment of the mortgage money withiu the stipulat- 


Arts. 132 and 110 -Money charged on 

immoveable property —Mortgagor taking lease of 
mortgaged properties. 

Where mortgagor takes a lease of mortgaged* 
properties from mortgagee by a document of even 
date, and the mortgage deed specihcallv makes- 
interest a charge on the property, held thal the 
suit even so far as the claim for interest was con- 
cerned was governed by art. 132 and not by 
Art. 110. {Wallis. C J. and Tyabji. J.) VasudbvaN 
Atisseripad v. Govind MbnoN. 30 I. C. 818 : 

2 L. W 853. 


Art. 132 — Money charged on immove- 
able property — Charge for interest . 

Claim for ioterest bung subsidiary or inciden- 
tal to the claim lor the principal, the security so- 
licited to the principal must impliedly be avail- 
able for the interest also. ( Kolwal , A. J. C.) Ka- 
dakmiya V. CHANDMIYA. 1923 Nag. 181.. 


Art. 132 — Money oharged on immoveable 

Property —Charge on rents and profits of land. 

Money charged on immoveable property inclu- 
les money charged on rent and protit9 of land 
ind toe specification of the property on the rental 
,f which lor out of the rents and profits of which) 
i certain mon^y allowance was to be calculated. 
nHicates the stock out of which it was to be paid 
md was therefore a charge on the property. 
Kanhaiya Lal . A J.C ) Ram Jiwan v Jadunath.. 

1 ft IK c. 380 : 33 I. C. 555 : 3 0. L. J. 20. 


Art. 132 —Money charged on immoveable 

itoPerly — Claim by subrogation-Payment by 
Purchaser under invalid sale of prior mortgage 
-suit to enforce prior mortgage. 

A purchaser ol the mortgaged premises, no 
mder a covenant to pay, who pays off incum- 
jrances on the property, is also entitled to the 
)enefit of the securities though the purchase may 
jc afterwards set aside. 22 W. R. 409 ; 21 61- 
143 Ref. A subsequent mortgagor paving oH a 
^rior mortgage does not acquire a fresh charge 
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XIVITATIOff ACT (IX OF 19081, Art. 132— Money 
charged on immoveable property. 

on the property. He acquires the rfghts and 
powers of the prior mortgagee one of which is to 
enforce the charge already existing subject to the 
• law of limitation. A right to re-imbiirsement is 
a different thing from a right to subrogation. The 
right to re-imbursement arises on a contract ex- 
press or implied, to reimburse; and the party 
who claims the right enforces it in his own right 
and not in ’he right of another. Consequently toe 
right does not arise until he has discharged the 
debt of another. But the right to enforce a secu- 
rity by virtue of subrogation is a right which 
equ«ty concedes to a person who, Dot being pri- 
marily liable to discharge an obligation, does 
discharge it and it is a right to demand the 
‘performance of the original obligation, and the 
arphcation thereto of all securities held by the 
creditor. It is a claim which is enforced in the 
right of the origioa I creditor and only because 
the person discharging the obligation becomes 
clothed with the rights and powers of the original 
creditor, ft may be that the right to enforce the 
security in his own name arises on the date of 
the assignment to the person claiming the right 
of Subrogation. But the limitation which has 
already commenced to run will not cease to 
operate just because ihe creditor bas assigned the 
security to another person. • An equitable assig- 
nee stands on no better footing and can only 
enforce the security in ib e righi of the creditor 
and therefore subject to the law 0 f limitation that 
would affect ttie creditor. (Courts and Das, JJ.) 
Sibanand Misrah. Juguohan Lal. 

68 I. C. 707 : 3 Pat. L. T. 633. 


LIMITATION ACT (IX OF 1908). Art. 132— Start- 
ing point of limitation. 

of the predecessor of the plaintiff. t N. R. Chatter- 
jea and MewbotiU, JJ.) UasaRathi Chatter- 
Jee v. Asit Mohan Ghosh. 69 I. C. 126 : 

24 C. W. N. 879. 

Arts. 132 and 89— Security bond — Appli- 
cability— Pnnci pal and agent— Kabul iyat by 
agent— Dismissal and reappointment— Defalca- 
tion after reappointment. 

A Kabnliyat was executed by the agent hypothe- 
cating certain immoveable propeity to be 
answerable for any defalcation made by him or 
any damages suffered by the principal through 
his negligence. The agent was dismissed the next 
year but was reappointed tbe year after. Held, 
that the agent's position ai tbe year of te appoint- 
ment was not governed by the Kabuliyat but by 
the ordinary rules applicable belween the ptin- 
cipal and agent and Art. 89 ol the Limitation Act 
applied to the suit- \D. Chatterji and Richard- 
son, JJ.) Behari Lal v. Harakumar Datt. 

29 I. C. 748 . 21 C L. J. 448. 


'. -Arta. 132 and 116— Money charged on 

immoveable property— Anomalous mortgage — 

—Limitation g ‘ Ven ~ Su,t t° r money Mortgagee 

Where in the case of an anomalous mortgage 
with possession the mortgagor, personally cove- 
nants to pay tbe mortgage money, in the event of 
dispossession, a suit brought by tho dispossessed 

h a ? C K a 0F , tht L no,,ey is Dot governed by Art. 
116 but by Art. 132 of the Act. yJwala Prasad 

and Ross, JJ.) Jainandan v. Baijnath. 

68 I. C. 297 : 2 Pat. L. T. £29. 

IS *— Money charged on immoveable 
ceura c Z P 'ft e , y 72 ltt * ed 10 be an- 

cental one of plaintiff and mortgagor— Suit for 
a share of mortgage money— Limitation. ' 

nf i“ Undi : ided co * ,harer cannot sue for a share 
hlttS** 1 * 0 I? oney in respect of a mortgage 
them r C °; sharer of Property belonging to 

32 I. C. 959 : (1913) 1 D. b‘. R. 173. 
Beonrity bond. 

for ac - 


Ar h 132 — Security bond — Suit for 
accounts against Gumastha— Hypothecation of 
Property for due performance of duties— Limita- 
tion. 

A Suit for accounts against a Gumasiha who 
bas hypothecated property for due performance 
of duties is governed by Art. 132. 35 C. 298 • 
Foil 6 1. C. 59, Dist. ( Fletcher and Richardson. 
JJ.) Troilokhyanath Mandal V, Abanish 
Chandra Roy. 24 I. C. 18 : 91 C. L. J. 459. 

Starling point of limitation. 

~T t A _y*' , 132 Slating point— Mortgage — 
suit on Frovtsion for annual payment of inter - 
est— Default Right to claim whole amount 
Wheie under toe terms ol a mortgage, inter- 
est is payable on every yefA Puramashi. and on 
default the mortgagee could at once sue for sale 
of tne property lor both ptincipal and interest. 
held limitation ran trom the date of first default. 

( Rafiqne and Lindsay, JJ.) The Collector OF 
Jaunpur v. Jauna Prasad. 

20 A. L J. 140 : L. B. 3 A. 134 : 

4 D. P. L. B. (A) 60 : 1922 All. 37. 


Art* nj b n U a . gaimt Tahsildar.' 

Art. 132 applies to a suit by a sk.hait 

Thakur against the Tahsildar 0 f thV deh£n.l 
•properties of the Thakur , for account* 

•a security bond executed by the latter ,iu favow 


, Art - 132 Starting point— Mortgage — 
Deprivation of mortgaged properly on two occa- 
sions of different parts-Suit for money-Limita- 
lion. 

A usufructuary mortgage comprised of eleven 
villages. Tbe mortgagee was deprived of the se- 
curity of nine villages by a sale under a prior 
mortgage and was dispossessed. Subsequently 
be was dispossessed of the two villages also. He 
J 1 W -‘, ' or rc,und °f the mortgage money. 
Held the penod of hmilation was twelve years 
from the date of the later dispossession. (A/«ars. 
C. J. nnrf Banerjee, J.) Muhammad . Hanif v. 
Isri PRASAD. 64 I. C. 769 : 18 A. L. J 82?. 

Z^odZtd' nlJ~ St , arling toint- Redemption 

period fixed— Option to sue on, default of pay- 
ment ai interest— Limitation. P ^ 

• Where a mortgage deed, fixes a time for 
redemption, and provides for payment of thp 
whole if any default in payment , of interest 
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LIMITATION ACT (IX OF 1908), Art. 132— Start- 
ing point of limitation. 

occurs, the mortgagee is not bound to sue on 
such default and limitation begins from the ex- 
piry of the period fixed for redemption. ( Gokut 
Prasad and Stuart , J J .) Mata Tahal m. Bhag- 
wan Singh. 63 I. C. 477 : 19 A L. J. <06 

Art. 132 — Starting point — Redemption — 

Period fixed — Mortgagee to sue on default— 
Default— Suit . 

Where a mortgage fixes a period for its re- 
demption, and provides that the mortgagee may 
bring a suit on default of payment of interest, and 
a default occurs, a suit by the mortgagee to 
redeem it is governed by art. 132 ol the Act and 
time begins to run from the date of the default. 
(Tudball and Sulaiman , 77 , ) Pancham v. Ansar 
Husain. 63 I. C. 441 : 43 All. 596 : 

19 A. L. J. 592. 


Art. 132 — Starting point of limitation — 


LIMITATION ACT (IX OF 1908), Art, 132-Start- 
ing point of limitation. 

Iedged the receipt as a sale though unregistered. 
In a suit brought by A against C 30 years from 
the date Of payment by C to B, for redemption 
Held , ihe sale-deed not being registered cannot 
be received in evidence of ownership, that it is 
evidence of payment of money, that C had a lien 
for the money pa'd to B and the sum paid to A 
not as a mortgagee but as alienor which he might 
have enforced for 12 years from the date ot pay- 
ment, that after 12 years C was a trespasser and 
therefore the suit by A agamst C is barred, 
(i Chandavakar and Hayward , 77 ) Sambu v. 
Nama. 36 Bom. 438 : 12 I. C. 362 

13 Bom. L. R. 867. 

•Art. 132 — Starting point of limitation — 


Mortgage payable on demand . 

When a mortgage is payable on demand time 
begins to run from the date of its execution, 
otherwise it will be barred by time. This rule 
applies equally to a transferee of a mortgage 
right. (Stuart and Ryves % JJ.) Kani Barkatun- 
nissa v. Mahboob Ali Mian. 

42 All. 70 : 17 A. L. J. 1068 : 52 I, C. 684 : 

1 U. P. L. R (H C.l 187. 

■Art. 132— Starting point of limitation— 


— - ” • * 

Adverse possession against mortgagor not adverse 

to mortgagee— Suit for sate. 

A suit tor sale on the basis of a mortgage 
agamst a person who cime into possession ol the 
mortgaged property adversely to the moitgagor 
subsequent to the date of the mortgage is not 
barred because it is brought beyond 12 years 
from the date of the dispossession of the mort 
gagor, it it is otherwise within limitation as be- 
ing within 12 years from the time on which the 
money became due. ( hcliarUs , C. J % I udball , 
andChamicr , JJ.) Raj Nath • v. NaRAIN Das. 

36 All. 667 : 24 I C. 997 : 

12 A. L; J. 982. 

•Art. 132 — Starting point of limitation— 


Postponement — Property subject to prior usufruc- 
tuary mortgage--Covencnt to redeem. 

Where in executing a simple mortgage of cer- 
tain properties the mortgagor covenants to re- 
deem certain prior usufructuary mortgages on the 
same properties in Older that the lands might be 
ample secuiityfor the simple mortgage, the cause 
of action for a suit on the simple mortgage is not 
to be prolonged to the date of redemption by the 
mortgagors of the prior usufiuctuary mortgages. 
(Sadusa'fl Aiyar and Spencer , JJ.) JagaNA 
Sanvasiah v. M. P- Atchanna Naidu. 

42 M. L. J. 839 : 70 I. C. 759 : 

15 L. W. 289. 

•Art. 132 — Starting point— Suit for re- 


covery of money— Date fixed for redemption. 

Where a deed of further charge entitles the 
raortgag *r to pay the mortgage money within 
the time fixed lor redemption of a prior mort- 
gage, limitation for the recovery ot the money due 
on the farther charge runs not Irom the date of 
the execution of the deed but from the peiiod fixed 
for redemption of the prior mortgage. \Lindsay\ 
7. C.l Mahadeo Tewaki v. Sitla Baksh Singh. 

8 O. L. J. 660 : 1922 Oudn 102. 

Art. \Z2-Starting point of limitation— 


Mortgagee undertaking to pay prior and sub- 
sequent mortgages together -Cause of action. 

Where, in spite ot a condition in a subsequent | 
mortgage that the mortgagor would pay the 
amount due under that mortgage along with toe 
earlier one, the earlier mortgage o»lv was re- j 
deemed the cause ol action was held to have ac- 
crued on the date the first mortgage was redeem- 
ed. (Stanley. C.J. and Griffin, J.l 
P»A«D .. DU».,... RAl. .l/iVS' 

Arts. 182 and 144— Starting point of 

limitation— Adverse possession against mort- 
gagee whether adverse to the mortgagor. 

Where a person has mortgaged his proper y 
with possession and the mortgagee while m pos- 
session is ousted bv a trespasser, ‘he trespass 
cannot be adverse to the mortgagor having a 
right to redeem only at the end of the mortgage 
ocriod. C paid B the amount due on an usu- 
fructuary mortgage executed by A with bis con- 
gent and A, receiving something more acknow- 


" Further charge'' — Commencement of limitation 
—Terms postponing— Validity. 

Where a dyed of further charge provided that 
the mortgagor or should not be at liberty to re- 
deem prior mortgages without first redeeming 
ihe deed of further charge and that il in the 
meantime, the mortgagee wanted money, he 
should recover it whenever he wanted. Held, in 
a suit by the mortgagee, to recover the amount 
on ft>e deed ol further charge brought 20 years 
after date of execution, that the roonev became 
due from the date of execution of the deed and 
that the suit was time-barred under Art. 132 ot 
the Limitation Act. ( Lindsay . J. C) Gajraj 
Singh v. Raghubar 2 0 L J. 46 : 

27 I. C. 640 : 18 0. C. 86. 

Art. 182— Starting point— 'suit to enforce 


security of the prior mortgagee against the mort- 
gagor — Limitation when starts. 

In the case of an assignment for value, it can- 
not he argued that, though the right to enforce 
the security in the hands of the creditor mav be 
barred by limitation still an assignee may pro- 
ceed to enforce it if he brings his suit within 
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LIMITATION ACT (IX OF 1908). Art. 132— Mi*cel- i LIMITATION ACT (IX OF 1908). Art. 134— Good 
lanrona. I fai , h _ 


years from the date of the assignment. It may 
be that the right to enforce the security in his 
own name arises on the date of the assignment ; 
but the limitation has already commenced to run 
and will not cease to operate just because the 
creditor has assigned the security to another 
person. Fi r an aciion by a subsequent mortgagee 
to enforce the security of the prior mortgage as 
against the original mortgagor, limitation starts 
from the date wbco the cause of action cf the 
prior mortgagee arises against the mortgagor for 
the mortgage debt and not from the date when 
the subsequent morigagee pavs off the prior 
mortgage. 39 Cal. 527 (P.C.) Fol. 63 I.C. 604 doubt- 
ed (Coutts and Da S% 77.) SlBANAND MjRca v. 
Babu Juagmohan Lal. 3 P. L. T. 633 : 

1 P. 780 : 1922 Pat. 331 : 1922 P. 499. 

Miscellaneous. 

-Art 132 — Applicability— Existing charge 
necessary * 

The article applies only to a suit brought to 
enforce an existing charge recognised at the date 
of suit. ( Macleod , C. 7. and Pawcett % 7.) Chho- 
TALAL KARSANDAS V . VlSHNU OaNBsH. 

45 Bom. 597 : 60 I C. 903 : 

23 Bom. L. E 84. 


Art 133— Breach of (rust by executor. 
Where an extcuior on behalf of a minor legatee 
has deposited n oney in Bank if tbe executor 
comrciis breach of trust the bank is not liable. 
tAIacleod , C. 7 % and Shah , 7.) The Bank of 
Bombay v. Fazulbhoy Ebrahim. 

24 Bom. L. B. 513 : 1923 Bom. 155. 

—Art. 134. 

Aesigcment of mortgage- 
Good faith. 

Involuntary traDifer. 

Mortgage by conditional sale. 

Permanent lease. 

Possession under transfer. 

Scope of. 

Sab-mongage. 

Transfer of absolut e right. 

Transfer by Trustee. 

Miscellaneous. 


Assignment of mortgage. 

Arts. 134 and 148— Assist*, nt of mott- 


~ —art- /0 1S 2 ~ S "' ts earned by—Apfilicabi- 

S' 31 docs , not arPlv *o suits governed by art 132. 
[Chamter, J.\ Bhagwati Singh v. Sakhp Singh. 

16 I.C. 851. 


—— — Art. 182-Drfc* Agn. Rel . Act. S. 48. 

The limitation prescribed for a suit or applica- 
«.°n of ,be kind referred to in S. 48 of the D. A. 

& jshs c j - - bm '- ’■> 

10 I. C. 91 0 : 18 Bom L. K. 284 


sarv . 


■Art. !32 “ Actual demand not 


neees- 


of1im Art d i ‘ necessary under Art 132 
of Lim. Act even though money is made navable 
on demand, 23 M. 245 : 21 M 130 R ef 
[Sadasiva Aiyar.J .» Surayya *. Bap’.razu. ' 

' 18 M T 459 : si I. c. 335 ; 

(1916) 1 M. W. N. 121. 


Art iaa rt ; 182 ~’ C ' P ■ Tenancy Act, S. 38. 

34 I. C. 704 : 12 N. L. B. 90. 

AcTxv C o 0 f 9 i 0 J? 7 S ”!,H S't unknown before the 

session by foreclosure were treated^hbe P °*' 
enforcement of a charge nnder A.t ,*J ber as an 
for possession of the mo?tMg e d r JoL°t 35 3 ^ ls 
Art. 136 of Act IX 0 f 1*7? uoder 

so t. C. 466 : 18 0. C. 167. 


gage— Suit for redemption of tnottgoge. 

u, T H hC fa,he I moT, KaRed. in 1882 ceitain 

lands with pos.-essi. n. The original mortgagees 
remortgaged ihe lands to defendants in 8 
The plff. sued to redeem h,s mortgage in ml' 

Dlff^s rCS r 1S L Cd ° n ' heRr0Und ,hat th “ 

plff. s c)a>m against them was barred under Art 

timr V m ' * ACt ‘ W ‘ W,lhat Ihe suit was quite io 

w'r- / , » WaSg0 ' Crned by Arh 148 - IP®' Mac- 

the sam/thino' c DU ,o . rCC0Ve ' Possession is not 
trie same thing »s a suit to redeem, the period of 

.ra-ta.ion for which it is sixty years un^er Art 

148, will not be defeated merely because his 

mortgagee transfers the mortgage to another ner 

son. (Macleod. C. J. and Heaton. J ) Ta IRAU1 va 

PIRSAHEB K. SniBEI ISHFD FaKIRsaheB 

44 Bom. 614: 57 I. C. 668: 22 B om £. B . 802 . 

— — Art. 134— of mortgage- A t- 
%ht y ° f a,hcU ,0 ~ Tra ”^ of mortgagee s 

The article does not apply where the right of 

a mortgagee and not full ownership phased 
(Kensington and Beadon. JJ.) Fattkh \mw.w 
r. Sultan Muhamuad! 9, ? W. b 19,“: 

19 1. C. 122: 137 P. L. B. ms' 


r f. a mortgagee transfers hia rights as 
such Article does not apply but it applies 8 where 

'sJJTiri'M' 1 " Proprietary right*. 

Danish' Am J ‘ ° M, " z A Yar Au Bko * Mir 
uanish ali. 38 j. 0- 814 . a 0 L j 4M 

Good faitt). 

Art. 134— Good faith — Purcha^n 
&*&**'* right with knowledge. * f ° rt ’ 

the T UmT c fd n oe°s f lot ’’ in 

30 I. C. 966: 13 A. L. J. 948 
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LIMITATION ACT (IX OF 1908). Art. 134— Good 

faith. 

Art. 134— Good faith — Transferee from 

mortgagee— Bona fide belief as to absolute owner - 
ship— Knowledge of limited character of trans- 
feror' s title . 

Where a person in possession as mortgagee 
transfers the property as owner and the transieree 
also obtains possession bona fide believing that 
his transferor was absolute owner a suit for 
possession by the mortgagor from the transferee 
is governed by art. 134 of the Lim. Act. The 
mere fact that withia 12 years of the transfer the 
transferee obtains knowledge of the limited cha- 
racter of bis transleror’s title does not stop 
limitation or give rise to a fresh starting point. 

( Maclejd . C. J. and Coyajee , J .) Keshav Raghu- 
NATH JOSHI V. GaFURKHAN DaIMKHAN. 

24 Bom L. R 319: 1922 Bom. 234 

Art. 134 — Good faith— Notice. 

Under Art. 134 of the Act the transferee with- 
out notice and the transferee with notice are on 
the same footing. The element of hardship in the 
case of a transferee without notice is minimised 
by the system of Registration. ( Richardson and 
Huda , JJ.) Narain Das v . Kaji Abdur Rahim. 

47 Cal. 866: 68 I. C. 705: 24 C. W. N. 690. 

Art. 134— Good faith — Alienation of 

debutter property. 

Alienation of debutter property by a shebail 
though in excess of his powers falls under Art. 
134 if the transferee was ignorant of the fact that 
the transferor had exceeded his powers, ( Chat - 
terj i, J.) PURan Chandra Chowdhury v . Kinkar 
Manjhi. 9 I. C. 133. | 

Art. 134 — Good faith — Transferee from 

mortgagee — When entitled to claim — Absolute 
title . 

If it can be shown that the transferee from a 
mortgagee knew that the title of his transferor 
was not tree from doubt and such transferee took 
no steps whatever to clear up that doubt he can 
hardly claim the benefit of Art. 134 of the Limita- 
tion Act. Semble. To claim the benefit of the 
article the transferee must show that he neither 
had knowledge nor reason to believe that his 
transferor’s title in the property transferred was 
not a full proprietary one. ( Broadway , /.) Sri 
Ram v. Matwala Ram. 

1923 Lah. 219. 

Art 134 — Good faith — Knowledge of 

limited interest. 

Knowledge of the limited nature of the trans- 
feror’s title will not disentitle the transferee 
from taking advantage of Art. 134; but it will be 
an important piece of evidence in judging what 
interest the transferee intended to take, 2 C. L J. 
546, Foil. ( Sadasiva Atyar and Burn , JJ.) Balu- 
swami Aiyar v. Venkataswami Naicken. 

40 Mad. 746: 40 I. C. 531: 32 M. L. J. 24. 

Art. 134— Good faith — Purchaser at a 

court-sale. 

Toe purchaser need not prove that he purchas- 
ed *'without constructive nofice of the limited 
title of Ihe vendor.” (Spencer and Phillips , JJ.) 
Kannuswami ThanjiRayan v. Muthusami 
Pillai. (1917) M. W. N. 5: 38 I. C. 194. 

6 L. W. 250 


LIMITATION ACT (IX OP 1908), Art, 184-Good 
faith. 

Art. 134 — Good faith — Applicability o , 

article. 

Art. 134 of the Act applies only when the trans- 
feree from the mortgagee obtains the transfer 
with the belief that the transferor had an absolute 
title to make the ti ansfer. (Wallis, Offg CJ.and 
Hannay % J .) SlNGAKAM CHETTIAR V KALYANA- 
SUNDAKAM PlLLAI. 1 L. W. 68?: 

26 I. C. 1: (1914) M W. N 735. 

■■ - — Art. 134— Good faith — Purchase from 
mortgagee— Effect — Knowledge — Burden of 
proof. 

A person who purchases from a mortgagee 
with lull knowledge that the latter has only a 
mortgagee right cannot claim the benefit of Art. 
134 even though the sale may ostensibly be one 
of full proprietary rigot. A pers jn who purchases 
a right which he honestly believes to be full pro- 
prietary right and which is so described in the 
deed of sale can claim the benefit of the title, 
even though by the exercise of diligence he 
might have discovered that his transferor was 
only a mortgagee. Mere constructive notice with- 
out actual knowledge is not sufficient to deprive 
the purchaser of the benefit ol the A v tide. The 
buracn of proof is on the person who asserts 
that a transaction was something different from 
what it purports to be to substantiate that asser- 
tion. It the pltfs. seek to take the case out of 
the Article by alleging knowledge on the part of 
the transferees that the vendor's title was that 
ol a mortgagee, they must prove it as a fact. 
(Daniels and Lyle % A.J. Cs ) Bijai Paktab Singh 
v. Raghuraj Singh. 9 o. L. J. 173: 

4 U. P. L. R. (J. C ) 38: 26 0. C. 116 : 

1922 Oudh 7. 

Art. 134 — Good faith — Knowledge of 

limited interest , 

If, at the time of purchase the purchaser well 
knew that he was not acquiring an absolute in- 
terest in ihe property as opposed to the interest 
of mortgagee he cannot be protected by Art. 134, 

( Lindsay , J. C.) Mahbub Ali v. Mohammad 
HUSSAIN. 23 0. C. 126 : 67 I. C. 497 ; 

7 0. L. J. 319. 

Art. 134— Good faith— Material question . 

To determine whether art. 134 applies the ques- 
tion of good faith is very material. If he has 
not acted in good faith and ha< paid valuable 
consideration he acquires a title after the lapse of 
the period under Art. 134. If the transferee takes 
tbe property in good laith without notice of the 
trust and for consideration no occasion for ap- 
plying that article arises. The transfer by a pos- 
sessory mortgagee of the mortgaged property as 
it were his own, stands however, on a diflerent 
footing. If the transferee has notice that the tran- 
feror has no higher interest than that of the mort- 
gagee he cannot acquire a higher right than that 
which tbe transieror actually possessed within 
his knowledge or curtail the period of limitation 
provided by Art. 148. Where the transferee pur- 
chases in good faith and for a valuable considera- 
tion without notice that the transferor had no 
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LIMITATION ACT (IX OF 1908), Art. 134— 
Involuntary Transfer. 

higher interest than that of a mortgagee. Art. >34 
protects him. ( Kanhaiya Lai. J. C.) Muham- 
mad A bbas v. Nasibas'. 53 I. C. 168 : 

6 0. L. J. 384. 

Involuntary tranafer. 

Arts. 134 and 144 — Involuntary transfer 

— Execution sale of truit properly for personal 
debts of trustee— Limitation /or recovery of trust 
properly. 

The purchaser of trust property in execution 
of a personal decree against the trustee is clearly 
within the terras of the exception to S. 10 of the 
Lira, Act and consequently he is not prevented 
by reason of the fact that t le property was to his 
knowledge trust property after the date of the 
decree, from relying on the provisions of the stat- 
ute which limit the time within whicn suits roust 
be brought for recovery. A suit to recover the 
trust property is governed by Art. 144 of the L ; tn- 
Act as ihe property has been acquired under an 
execution sale and possession retained through- 
out by tb* purchaser. < Lord Buokmaster.) SUB- 
baiya Pandakam v. Mahombd Mustapha Mara- 
cayar. 44 M. 1. J. 588 : 46 Mad. 751 : 

25 Bom. L. B. 1275 : 18 L. W. 903 : 

L. B 4P.C 1*0 ; 50 I. A. 295 : 

21 A. L. J. 730 : 19*3 P. C. 176. (P. C.) 

Art*. 134 and 144 -Involuntary transfer 

— Mortgagc-A ivtrse possession —Suit for redemp- 
tion— Limitation. 

Where a person mortgaged certain proper- 
ties and the mortgage© treating it as his own. 
mortgagee it to a third person and that person 
purchases it in Court sale, in execution o( his 
mortgage decree, and passes title to his vendee, 
and where a person who buys the equity of re- 
demption from the original mortgagor, brings a 
suit for redemption against the vendee, the suit 
is governed by Art 134 or Art. 144 of the Limita- 
tion Act, and not by Art. 148. ( Tudball , J) 
Gukdial v. MUnna Lal. 61 I. C. 627 : 

2 U. P. L. B. (AU.) 410. 

Art. 134— Involun tar y transfer — Mort- 
gage— Possessory— Sale of equity of redemption — 
Suit for— Mortgagee in possession, executing a 
simple mortgage— Auction purchaser under de- 
cree, sale of, fights of — Adverse possession — 
Tacking . 

A suit by the purchaser of ihe equity of rederop" 
tlon of a possessory mortgage, where the 
land has been mortgaged by tne first mortgagee 
and passed to a vendee of the auction purchaser 
in a sale in execution of a decree on the later 
mortgage, is barred by limitation, if it is brought 
after 12 years after the first mortgage, as the 
auction-purchasers could tack on tbo possession 
of the previous holders from whom he derived 
title. {M*ar$ % C. J. and Kanhaiya full, J.) Ram 
Piari v, Budhsain. 43 Ail. 164 : 

18 A. L. J. 995 : 61 1. 0. 546 2 
2 U. P. L. B. (AU ) 332. 

Art. 134 -- Involuntary transfer — 

Purchaser from auction purchaser— Benefit of 
ArL 134. * ^ f it . o') ' -Ik V. 

C D— VOL. Ill 144 


LIMITATION ACT (IX OF 1908), Art. 134— Mort 
gage by Conditional Sale. 

A purchaser by a private treaty from an auc- 
tion purchaser of the rights of a mortgagee, is 
entitled to the protection of Art. 134 of the Lira- 
Act only if he purchased m the bona fide be- 
liet that be was purchasing an absolute proprie- 
tary title. 15 Bom. 583 ; 19 Bom. 140, Ref. (C ha- 
mier , J.) Ghasi Ram v. Kishna. 30 I. C 664 : 

13 A. L. J. 877. 

Art. 134 — Involuntary transfer — Court 

sale . 

The Article does not apply to a purchaser in 
court auction. (Aylmg and Srinivasa Aiyangar 
JJ.) Sub&aiya Pandakam v, Moham&d Must- 
apha MarakayaR. 21 81. L. T. 62 : 

40 I. C. 60 : 5 L. W. 690 : 32 M. L. J. 85. 

Arts. 134, 144 and 148 — Involuntary 

transfer —Alienee from transferee . 

A suit for redemption against a purchaser 
from the mortgagee by private sale or a purch- 
aser by private agreement from a Court auction- 
purchaser whereby the entice interest is transfer- 
red is governed by Art. 13* aad not by Art, i44 
or 148. ( Spencer and Phillips, JJ.) KanNUSWAUY 
Thanjirayan v , Muthusami Pillal 

(1917 i M W. N. 5 2 38 I. C. 194; 5 L. W. 250. 

Art. 134 — Involuntary transfer— Execu- 
tion sate— Purchase of mortgage interest . 

A purchaser at an auction sale cannot get the 
benefit of Art. 134 of the Lim, Act even though 
the purpose of sale is to transfer not merely the 
mortgagee's rights which the judgment debtor 
really possessed, but ihe entire proprietary rights. 

( Daniels , A , 7. C.) Moohammad Mohsin v . 
Mohammad Abid. 62 I. C. 159 : 22 0. C. 72. 

Ait. 134— Involuntary transfer — Re- 
demption suit by subsequent mortgagee— Sale in 
execution of rent decree — Subsequent mortgagee 
not made party— Eitecl. 

Art. 134 should be construed strictly and it 
applies only where there has been a purchase 
I rora a person who is actually Ihe moitgagceof 
the properly, Theie must be a subsistiag mort- 
gage at the time of transfer and plea ot limitation 
should be specifically alleged. A purchaser in 
execution of a mortgage decree does not become 
a mortgagee of the property within Art. l34 A sale 
of part of a mortgaged property in execution 
of the rent decree by the first mortgagee without 
joining the subsequent mortgagee to the suit is 
altogether void. ( Lindsay , 7. C.) Choti Begam 
v. Ram Prasad. 39 I. C. 582; 20 0. C. 164. 

Hortg&g* by conditional sale. 

— Art. 184— Mortgage by conditional sale 

—Applicability of Article to. 

Art. 134 is applicable to cases where the trans* 
feree from the mortgagee professedly takes an 
absolute title to and interest in the property 
transferred. The deed of conveyance and other 
evidence must prove this intention. This article 
is not applicable to cases of mortgage by con- 
ditional sale. (Seshaglri Aiyar and Bake well , JJ % ) 
Muthaya Shbtti v . Kauthappa Shrtti. 

7 L. W. 482 ; 98 M.L. T. 291 : 45 I. C. 975 : 

(1918) M. W. N. 334 : 34 M.L, J.ttl. 
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LIMITATION ACT iIX OF 1908), Art. 134— Mort- 
gage by Conditional 8ale. 

—Art. 134 — Mortgage by conditional sale — 
Transfer by mortgagee— Redemption. 

Where riff, knew of the sale by his mortgagee 
within three years of the suit and where the mort- 
gagee's purchaser had notice of the limited right 
of his vendor but the vendee from the purchaser 
had no such notice, held, that the p’ff. was entitled 
to redeem. Art 134 of tbe Lim. Act 1877. had not 
been materially altered by the substitution by the 
Act of 1908 of the words “transferred by" for the 
words "purchased from.’’ 1. L. W. 687 foil. 
(Sadastva Aiyar and Napier , 7/., Tholasinga 
Mudali v. Nagalinga Chetty. 

( 1916) 1 M. W. N. 28 : 32 I. C. 265 : 3 L. W. 19, 

Permanent lease. 

Art. 134 — Permanent lease — Debutter 

land — Alienation by >hebait— Suit by successor 
— Limitation. 

A suit br< u^ht by a shebait of some family 
idols to recover possession of a mouzah found on 
the evidence to be debutter and dedicated to the 
service of the id.>ls. but of which plff.s predeces- 
sor had granted a permanent lease more than 12 
years before suit, is not barred by Art. 134 ol the 
Lim. Act. 3* Cal. 1003. P. C. Foil. The Privy 
Council are adverse from reviewing on an ex- 
par te application, a considered decision in a 
former ca^e delivered after lull argument. (Lord 
Macnaughten). Iswak Shyama Chand Jiu v . 
Raw Kanai Chose 

38 Cal. 626 : 38 I. A. 76 : 16 C. W N. 417: 

9 M. L. T. 448: 8 A L. J. 528 : 

13 Bom. L. R. 421 : 14 C. L. J. 238 : 

(1911; 2 M. W. N 281 : 10 I. C. 683 : 

21 M. L. J. 1146. (P C.) 
Art. 134— Permanent lease — If a trans- 
fer . 

A suit by a shebait lo recover debutter pro- 
perty granted by his predecessor in office on a 
permanent lease is governed by Art. 134 and 
must be brought within 12 years of the transfer. 
Shebaits arc not successive life-tenants in the 
management of Ihe endowment but form a con- 
tinuous representation. Limitation runs against 
them continuously and not as against each ihebait 
as and when he succeeds to the office. ( Richard- 
son and Beachcroft . 77.) Monmotho Nath 
Laha v. Annoda Prosad Roy. 

44 I C. 667 : 27 C. L. J. 201. 

Art. 134 — Permanent lease— By Shebait. 

Art. 134 of the Limitation Act of 1877 only 
applies to the purchase of an absolute interest 
and not to the grant of a permanent lease. In 
the Act of 1908. the word •• transferred »• was 
deliberately inserted for the word " purchased " 
in view of the decision on the meaning of the 
word * purchased * in art 134 of Act. of 1877. 
The grant of a permanent lease at a consider- 
able annual rent «s a transfer lor valuable con- 
sideralion. 36 C. 1003 : 38 C, 526: 37 C. 885. 
Ref. ( Fletcher and Tcunon , 77.) Rameshwar 
Malia v. Jtu Thakur. 

43 Cal. 84 : 29 I. C. 337 : 19 C. W. N. 1082. 

Art. 134— Permanent lease — Trust pro- 
perty — Suit for recovery . 


LIMITATION ACT fIX OF 1908), Art. 184-Po*. 
session under Transfer. 

The word " transfer " in Art. 134 of the Lim. 
Act is wide enough to include a lease in per- 
petuity. 43 Cal. 34 and 40 M. 745. Foil Under- 
Art. 134 of the Lira, Act the period is to be 
reckoned from the date of the alienation. 
(Shadi Lai and Le Rossignol , 77.) Zafar Ali v. 
Kishen Chand. 611. C. 795: 99 P. R 1919. 

Art. 184 — Permanent lease — Transfer by 

head of mutt — Knowledge. 

A permanent lease at a fixed rent for all time 
bv the head of a mutt is not binding on the 
successor in the absence of legal necessity even 
if the rent reserved was adequate at the time of 
the lease. The head of a mutt holds the property 
of the mutt as a trustee for the mutt though he 
has large administrative powers. The sole bene- 
ficiary is the Witt according to the general rule, 
43 C. 707, P. C Foil. The position of the head of 
the mutt enuuciated in 27 M. 435 and 33 M. 265 
is changed by 43 C. 707 P. C. Case law discussed. 
( Sadasiva Aixar and Bum , 77.) Baluswami IYBR 
v. Venkataswami Naicken. 

40 Mad. 745 : 40 I. C. 531 : 

32 M. L. J. 24. 

Possession under transfer. 

Art. 134 — Possession under transfer — 

Saif by trustee to recover trust property mort- 
gaged by predecessor s and foreclosed by mortgagee 
— Mahomedan Law. 

A suit bv a succeeding trustee to recover 
possession of trust property, mortgaged bv his 
predecessor and foreclosed by the mortgagee is 
governed by Art. 134 of the Lim. Act and is 
barred if brought more than 12 years from the 
date of the mortgage, lrom which time limitation 
began to run and not from the date when the 
defendant obtained possession of the property. 
Per Richardson, 7 A suit to which Art. 134 
applies must be a suit to recover possession. The 
plaintiff must be out M possession and the defen- 
dant in possession. The transfers chiefly contem- 
plated are apparently transfers for value in excess 
of the limited powers of the trustee or mortgagee. 
Where thetiansfer is effected by a registered 
instrument that date is the date of the instrument. 
To construe the date of the transfe- as the date 
on which »he transfer is followed by possession 
is to import into the Article words which are not 
there. Where the possession of the trustee is 
that of a mere maoagei under a duly constituted 
trust it is immaterial whether the transferee takes 
with or without nolice of the trust. Under Art. 
134 of the Act the transferee without notice and 
the transferee with notice are on the same foot- 
ing. Where the transferor is a mere manager he 
is not the ostensible owner. Nor has the trans- 
feree anything corresponding to the Eoglish “legal 
estate'* to set over aeainst the prior equity ot the 
beneficial owner : the legal ownership and the 
prior equity are generally speakiog both in the 
benefiiciary. The element of hardship in the 
case of a transferee without notice is minimised 
by the system of registration. (Richardson and 
Huda , 77.) Narain Das v. Kazi Abdor Rahim. 

47 Cal. 866 : 58 I. C. 705 : 24 C. W, H. 69<X 
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LIMITATION ACT (IX OF 1908'. Ait. 1S4- 
Possession under transfer. 

Art. 134 — Possession under transfer - 


Limitation — Starting point. 

Bv the Full Bencn [the Chief Justice and Coutts 
Trotter , J. % dissenting) ; Arc 134 of the Limita- 
tion Act is inapplicable to a transfer from a trustee 
or mortgagee under which possession is not 
taken by the transferee. The Chief Justice and 
Coutts Trotter , J. Art. 134 is applicable to a 
transfer under which possession is not taken by 
the transferee at the time of the transfer and the 
starting point of limitation is the date of the 
transfer and not the date when possession is 
taken b> the transferee. {Wallis* C. J., Abdur 
Rahim, Coutts Trotter , Seshagin Aiyar and 
Srinivasa Aiyangar , JJ.) Mulla Vittil Sbtti 
v. Kunhi Pathumma. 40 Mad. 1040 : 

22 M. t. T. 236 : (1917) M W N. 609 : 

43 I. C. 31 : 6 L. W 464: 33 M. L. J. 320 (F. B.). 

Scope of. 

•Aril. 134 and 148— Sco^r of 


Where the mortgagee sells the property to a 
stranger and then repurchases it, his possessioo is 
□ot as representative of the purchaser, but only as 
a mortgagee and is liable to be redeemed within 
60 years [Macleod, C. J, and Heaton , /,) Kalu 
Deobav. RupcHAND Kishandas. 

68 I. C. 39 : 22 Bom. L. B. 933 


Art. 134-S cope of. 


The first portion of Art. 134 of the Limitation 
Act refers to a case where the transfer by the 
trustee is accompanied by delivery of possession 
to the .transferee so as to render possible and 
necessary the institution of a suit for recovery of 
possession, for instance, in cases of sale, usu- 
fructuary mortgage, lease and exchange. It has 
no application to a case of sinple mortgage. The 
second half of art. 134 of the Limitation Act 
provides only for a case where the deft.'s vendor 
purports to transfer full ownership when in facl 
he has only a mortgage right to transfer ; it does 
not refer to Ibe case of a purchaser from a mort- 
gagee of the interest of the mortgagee as mort- 
gagee. 21 Mad 151 foil. Art. 134 of the Lira 
Act does not apply to sales in execution of decrees. 
25 M. 99 foil. [Mookcrjze and Cuming, J ) .) 
Chard Chandra Pramanici v. Nahosh Chandra 
Kundoo. 36 C. L. J. 35 : 

50 Cal. 49 : 1923 C. 1 


— -Art. 134 — Scope <?/— Wakf property— In- 

valid mortgage-* Right of mortgagee . 

A persou in possession of trust property under 
an invalid mortgage-deed cannot acquire a valid 
mortgagee’s right by prescription as against the 
24 M. 831, : ’S. C. 16 L. W. 78 (P. 
C.) [Phillips and Devadoss , //,) Jagga Row 
Bahadur Garu v . Gonhar Bibi. 17 1. W. 521: 

(1923) X. W. N. 347 : 1928 Mad. 645. 


•Art. 184 —Scope of. 


The transferee 1 from a • trustlee or mortgagee 
can take advantage of Art. 134 so long as the 
legal title and possession has been transferred to 
niai. ( Ayting and Srinivasa Aiyangar , JJa 
SUBBAIYA PANDARAM V, MoHAlIRp MU STAPH A 
Maracayar. SIX. X T. fit • 

6 t. W. 090 : 40 I. 0. CO : 89 Jf.'L. j. 85. 


LIMITATION ACT (IX OF 1908), Art. 134— 
Transfer of absolute right. 

•Art. 134 — Scope of— Transfers from 

* . . MV 4* 


mortgagees and trustees — Difference — Notice. 

A transfer by a mortgagee docs cot stand on 
the same footing as a transfer by a trustee. Where 
there is valuable consideration, the question, of 
good faith is practically immaterial in tbe latter 
case on account ol S, 64 of the Trusts Act. But 
where the transferee from a mortgagee purcha- 
ses in similar circumstances, without having any 
notice that the transferor had any higher interest 
than that of mortgagee, he is protected by Art, 
134 from a claim by a mortgagor. [Kanhaiya Lai* 
J. C.) Gomti Misra v. Deota Din Singh. 

26 0. C. 197 : 1924 Oudh 44. 


Art 134 —Scope of — Purchaser from 


mortgagee's vendee protected, 

Article 134 protects a purchaser of the right of 
tbe mortgagee’s ostensible vendee from a claim 
by the mortgagor unless the claim is brought 
within 12 years lrom the date "f the transfer. 
[Kanhaiya Lai, / , CM Sybd Mohammad Abbas 
v. Sybd Shahamat Hussain. 

26 0. C. 64 : 9 0. & A. L. B. 1 : 1923 Ondh 246. 


-Art. 134 — Scope of — Redemption against 

donees from mortgagees — if oomes under. 

Art. 134 does not apply to a suit for redemption 
against donees from mortgagees as it applies only 
to persons who are transferees for valuable con- 
sideration. [Me Coll, A . J. C . i Nga Paw v. Gna 
L u Galk. 13 L C. 375 : 4 Bur. L. T. 265. 

flab-mortgage. 

Art. 134 — Sub-mortgage — Mortgage by 


mortgagee as absolute owner — Rights of mortga - 
go*— Redemption, 

Where a mortgagee of immoveable property 
represents himself to be the ab*» lute owner there- 
of and mortgaged the property the case comes 
within Art. 134 of the Limitation Act. If the 
mortgagor wants to redeem after the expiry of 
12 years then he will have to redeem both the 
mortgages before he can get possession This 
however can be done in one -uit. \MacUod, C. J * 
and Coyajce, J. | The Talukdhari Settlement 
Officer v. Akuji Abhram Musi. , 

24 Bom. L. B, 762 : 46 B. 993 : 

1922 Bom. 350 : 


Art. 134— Sub-mortgage. 


Art. 1.14 protects all transferees for value in- 
cluding mortgagees. A suit was brought to re- 
deem a mortgage of 1854 from a mortgagee of a 
mortgage from a representative of the mortgagee, 
who claimed absolute title in himself, the suit 
being after 12 years from the date of the mort- 
gage by the mortgagee, was barred by Art. 134. 
[Scott, C. J. and Batchelor. J.) Bagas UmaRJI v. 
Nahabhai. 36 Bom. < 146 : 12 I. C. 737/: 

13 Bom. L. B. 1057. 


Transfer of absolute right. 

•Art. 184 — Transfer of absolute right — 


Mortgage of— Occupancy holding in Zttnindari^ 
Transfer byZamtndar — Limitation. 

In a suit for the redemption of the mortgage of 
an occupancy holding made by the tebanMoUhc 
Zemindar who sold his rights to the deft. HcM, 



2295 


CIVIL DIGEST, 1911—1923. 2296 


LIMITATION ACT (IX OF 1903), Art. 134- 

Transfer of absolve right. 

that the ?uit was not one to recover possession of 
a holding from which the plaintiff had been un- 
lawfully dispossessed. Limitation of 12 years 
from the date of transfer to the deft, applied 
under Ait. 134 . (Tudball , 7 .) Abh»lakh Dhel- 
phora v. Liladhar Dhaophore. 

45 I. C 549. 

Arts. 134 and 148 — Transfer of absolute 

right — Mortgagee selling absolute in'erest in 
properly -Redemption. 

A mortgagor's right to redeem subsists until it 
has been extinguished by act of parties or order of 
a Court. Act of parties means, act of parties to 
the transaction. No assertion ot adverse title by 
a mortgagee during the currency of a mortgage 
can count for limitation as against the mortgagor 
whose right to redeem continues for a period of 
60>ears. Therefore if a mortgagee sells the 
mortgaged properties out and out to a straoger. 
the purchaser’s possession is not adverse against 
the true owner, the mortgagor. A suit for redemp- 
tion would lie under Art. 148. ( Pipgott . 7.) Panna 
Lal v. Rameshar Sahai. 29 I. C. 403. 

Art. 134 — Transfer of absolute right — 

Transferee re-conveying 'property to mortgagee — 
Redemption , 

VVnere a mortgagee sells the property absolu- 
tely to a stranger who again reconveyed them to 
the m rtgagee, held, that the mortgagee could 
not claim the benefit of Art. 134 but was liable to 
redemption- (Maclcod, C. 7. and Heaton , 7.) 
Kalu Dfoba v. KupcmND Kishandas. 

22 Bom. L. R, 933 : 58 I. C 39 : 44 B. 848. 


LIMITATION. ACT ( IX OF 1908), Art. 134— 

Transfer by trustee. 

Art 134— Transfer by trustee — Mortgage 

from Trustee — Limitation for suit for recovery of 
endowed property. 

A suit for possession of an endowed property 
against a mortgagee in possession of it from the 
trustees for over 12 years on the grouod that the 
alienation was noli and void is barred by Limita- 
tion. [Piggotl. 7.) Amir Shah v, Tula Pande. 

29 I. C. 292 : 13 A. L. J. 612. 

Art. 134 — Transfer by trustee . 

A suit to recover property from the transferees 
for valuable consideration from express trustees 
is governed by Art. 134 of the Act. ( Batchelor . C. 
7. and Kemp , J.) Ramacharya Venkatramana- 
charya v. Shkinivasacharya Venkatramana. 
CHARYA. 46 I. C. 19 : 20 Bom. L. R. 441. 

Arts. 134, 144 and 124 — Transfer by 

trustee — Lease by a Surguro of a Makan —Limita- 
tion for possession. 

An aliention by a Surguro of a Mahan for the 
time being is valid only during his lifetime and 
his successor can recover the property alienated 
within 12 years of his death. In the caseol a 
lease by such a peison, time would begin to run 
n<*t from the commencement of the tenancy of 
the person claiming to hold as tenant but lrom 
the date when the claims of the parties become 
oi enly aod undoubtedly adverse. 23 M. 271, P. C 
Dist, 36 C 1003. P. C.; 12 C. 480. P. C.: 34 B. 321 
Rel. (Scott, C.J. and Beaman , 7.) Mahamad Guas 
Dad sahebv Kajbax Koshanbax. 

37 Boin. 224 : 19 I. C. 558 : 15 Bom. L. R. 266 


Art. 134 -‘ Transfer of absolute rigt l — 

Onus. 

If the deft, in a suit for redemption meielv claims 
that having purchased not the mortgage interest 
but the property absolutely from the mortgagee to 
be entitled to the benefit of Art. 134 of the Lim. 
Act, the burden'of proving an absolute purchase is 
on him and the pltf. is not required to prove that 
the mortgagee did not purport to transler more 
than his mortgage interest. (Wallis and Sanka- 
ran % Hair, J 7 .) Veerabadra Tevan v. Veerappa 
TkvaN. 15 I. C. 609. 

Tramfer by trustee. 

Arts 134 and 144 -Transfer by trustee— 

Alienation by head of the Mutt. 

The h*ad of the Mutt is not a trustee with re- 
gard to the endowed properties and therefore 
Art. 134 does not apply to an alienation by the 
head of a Mutt. The same rules apply to the 
endowments of Muhammadan Religious Endow- 
ments and to alienations made by Sajjadanashm 
or Mutawalli The head of a Mutit cannot cre- 
ate any interest in the Mutt property to enure bt- 
yond his life-time. A lessee however lrom the 
head of the Mutt has not adverse possession un- 
der Art. 144 and if the lessee’s possession is con- 
sented to by the succeeding head that consent can 
be referable to a new tenancy created by him. 
(Mr. Ameer Ali.) Vidya VaRUTHI v. Balasaui 
Iyer. 44 Mad. 831 : (1921) M. W. N. 449 : 

48 I. A. 302 : 65 I. C. 161 : 3 V. P. L. R. (P C ) 62. 

41 M. L J. 346 (P. C.) 


Art. 134 — Transfer by trustee— Delivery 

f possession— Simple mortgage. 

The first portion ot Art. 134 of the Limitation 
let refers to a case woere the transfer by the 
rustee is accompanied by delivery of poesession 
o the transferee so as to render possible and 
lecessary to institution of a suit for iecovery of 
>ossession, lor instance, in cases of sale.usufruct- 
lary mortgage, lease and exchange, It n° 
pplicaiion to a case of simple mortgage. The 
ecoud bait of Ait. 134 of the Limitation Act pro- 
ides only for a case where the dells . vendor 
Purports to transfer full ownership when in fact 
le has only a raoitgage right to tranaler ; it doos 
iot refer to the case of a purchaser from a mort- 
agee of the interest of the mortgagee as mort- 
agee 21 Mad. 151 Foil. Art. 134 ot the Lim. Act 
oes not apply to sale, in execution of decree 2b 
I. 99 foil. (Mookerjee aud Cuming, 77.) LHARU 
handra Praiianick v. Nahush Chandra 
'iixinno eo Cal. 49 : 1923 Cal. 1. 


- Art. 134— Transfer by trustee-Suit to 

set aside — Limitation— Slat ting point. 

The Art. 134 applies to a suit to recover on 
behalf of the trust properties alienated by a 
mutawalli and the time runs from the date ot 
alienation. (Teunon and Ncwbould , 77.} MAHA- 
mad Kasiuddin v. Sabha Kanion. 

60 I. IL o8»* 


-Art 184 — Transfer by trustee- Shebait— 

Alienation— Suit to set aside— Limitation. 
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LIMITATION ACT (IX OF 1908), Art. 134— 

Transfer by trustee. 

Each succeeding Shcbait does not acquire 3 
fresh s^art for the purpose of limitation to insti- 
tute a suit to set aside a patni granted bv a form* r 
shcbait of a debutter prooertv 37 C. 885 Rel. 
(MootierjCt r and B’achcroft, JJ) MADHU SUDHAN 
MaNDAL V . Radhika Prosad Das. 

17 C. W. N. 873 : 16 I. C. 927: 16 C. L, J. 349. 

Arts. 134 and 144 —Transfer by trustee— 

Endowed property— Alienation by mahant-Suit to 
set aside — Limitation . 

S 10 of the Limitation Act controls Art. 134 of 
the Act aod gives the clue to its meaning. Art. 134 
refer- to cases of " specific trust". Neither under 
the Hindu nor under the Mah'medan Law is any 
property c nvexed to a shcbait or mulwalli \n the 
case of a dedication, nor is any property vested in 
him. Consequently a suit to recover property de- 
dicated to a religious endowment but improperly 
alienated by him is governed by art. 144 and n »t 
by art 134 of the Lim. Act. 44M.8U P. C. Rel. 
51 I. C. 795 dibt. [Scott Smith. J.) Diwan Singh 
v. Sham Das. - 1922 Lah. 271. 

Art, 134 — Transfer by trustee— Sale by 

mahant of property given to him in trust . 

Wh*rc the property was not conveved to the 
Mahant for his personal use but sold to him for 
the benefit of the mutt tbe transaction is a con- 
vevancc in trust within the meaning ol the Art. 
134. The head of a inutt is a trustee and not a 
life tenant or a corporation sole. Where the 
Mahant of a mutt sued to recover possession of 
certain lands sold by his predecessor more than 
twelve years after the sate the suit was barred 
under Art, 134. (Sadasiva Aiyar and S pcncer, 
JJ.) DeiVA SlKAMANl DbSIKAR V . VALLJAM- 
MAI ACHI. 62 1. C. 614 : 37 M. L. J. 231. 

Arts, 134,144 and 12— Transfer by trustee 

— Right of successor of trustee. 

Per Sadasiva Aiyar , 7.— A Matadhipathi can 
set aside an .alienation made by his predecessor 
within 12 years of his becoming Matadhipathi. 
(Miller and Sadasiva lyer % JJ.) Mutmu Sameak 
r, Srkb Sree Mbthamithi Swamiar Averg%l 

38 Mad. 366 : 13 K. L. T. 498 2 
(1913/ M. W. N. 681 : 19 1. C. 694 : 

25 M. L. J. 393. 

— Art. 134— Transfer by trustee— Alienation 

by mahant— Suit to set aside— Limitation. 

The endowments of a Hindu Mutt are not 
* 4 convened in trust *' to the head, save as to any 
specific pronerty proved to have vested in him for 
a specific and definite object Art. 134 does not 
therefore apply where th9 head of a Maih has 
alienated the properties not proved to be *ubject 
to a specific trust, ( Das and Buckmll. 77.) 
Mahant Ramrup v. Lal Chand Marwari, 

1 Pet 476: 3 Pat.L T. 362 : 1922 P, 243. 

Miscellaneous. 

Art Applicability — Walcf. 

Art. 134 of the Limitation Act does rot apply 
to a w~kf, ( Lord Sumner.) Haji Abdur Rahim v . 
Nakayan Das Aurora. 

60 Cal. 329 : 17 L W. 609 t 26 Bom L. B. 670 : 

88 0. L. J. 242 j (1923) M W N. 441 2 
28 0. W f N. 121 ; 32 M, L. T. 168 : 

60 I. A. 84 : 

44 M. I. J. 624 : 1923 P, 0. 44 (2) : (P, C.) 


LIMITATION ACT (IX OF 1908). Art. 134— 

Mi;cellaneous. 

Arts. 134 and 144 — Mortgagor of share 

redeeming whole — If transferee from mortgagee. 

An. 134 does not apply to a person, who being 
interested in part of the mortg *ge adeems the 
whole, he being only a charge holder and not a 
mortgagee. 14 All. [, Dist Held in the circum- 
stances of the case that the suit was barred under 
A»t. H4 whether members *ere joint or separate 
l Tudball and Piggott, JJ.) JAI KlSHEN Joshi v. 
Budhanand Joshi. 38 All. 138 : 

34 1. C. 244 : 14 A. L. J. 41^ 

Art. 134 — Foreclosure decree — Property 

purchased by defendant^Puisne mortgagee suing 
— Limitation. 

A per -on who had purchased a property in a 
foreclosure decree obtained by a prior condi- 
tional mo'tpage without the puisne mortgagee 
being impleaded as a party in that su t cannot in 
a suit by the latter against him plead Art. 134 as 
he is not a transfeiee from a mortgagee. His 
position is that of a transferee of property which, 
was sold as free of incumbrances. ( Rofiqut and 
Piggott , 77.) Munna Lal v, Munna Lal. 

36 AU. 327 : 23 I C. 559 : 12 A. L. J. 46T. 

Art. 134 — Date of transfer — Power of Dt . 

Judge to appoint Mutawalli. 

Uader the Art 1^4 date of transfer is the date 
of the transfer of the propertv or title. If tbe 
transfer is by registered instrument, ibat date is 
tbe date of the instrument. A District 
Judge as a Kazi % has the discretion to appoint a 
mutawaUi, If alter due publication of the call 
lor nomination to the ofiict. he appoints a mnfa- 
wahi, he acts in his jurisdiction even if tbe per- 
son be a stranger to the family of the founder and 
not in the line of succession designated by him. 

( Richardson and tiuda , 77,) NaraiN Das v . 
abdur Rahim. 24 C. W. N, 690 : 

58 I. C 705 : 47 Csl. 866. 

Arts. 134 and 144— Suit by trustee against 

co trustee for joint possession. 

A Suit for joint possession of trust property by 
a trustee agaiast a co-trustee, and an alienee of 
tbe trust property from the latter is governed by 
art, 134 of the Lim. Act. [ Shadi Lal and Marti - 
neau % 77.) SHADI v. ABDUR RAHMAN. 

51 1. C. 765/ 

Aits. J34 and 141 — Conflict between 

which to prevail. 

In case of a conflict between Art. 134 and Art. 
141, only Art 134 will be applied. Per Spencer, 
7. — A reversioner's disability to sue for p. ssea- 
sion while a Hindu female is the owner in pos- 
session, is not the same as tbe disability of a minor, 
an idiot or ao insane person. Per Ramesam , 
7 s— Art. 141 coveis only those cases in which ihe 
cause of action is simply .the death of the leer ale 
and »he only obstacle to the reversioner seeking 
possession is au act or omission of the female 
reaulting in the loss of possession to astrai gtr. It 
docs not cover cases where the caused action in- 
cludes something. morq than this, ag. v a mortgage* 



2299 


CIVIL DIGEST, 1911—1923. 


2300 


LIMITATION! ACT (IX OF 1908). Art. 134— Mis- 
cellaneous. 

by the last male owner. [Spencer and Rimesam, 
JJ.) Narayanasamy Kayaker v. Pkkiyasamy 
Odayar. 44 Mad. 951: 

14 L. W % 116 : (1921) M. W. N 465 : 
68 I. C. 734 : 41 M. L. J. 163 

Art. 134 — Transfer from mortgagee with - 

out notice. 

Though under Art. 134 the possession derived 
under a mortgage could be perfected by twelve 
years’ adverse possession yet if a new right accru- 
ed belorc i he 12 \ears were over to the owner- 
ship ol the properties, the adverse possession is 
broken up. ( Scshagiri Iyer and Kumarasuami 
Sastri , JJ.) Velayutham Pillai v. Slbbaraya 
P’LLAI. 39 Mad. 879 : 

18 M. L. T. 424 : (1915) M. W. N. 873 : 

31 I. C. 398 : 2 L. W. 989. 

— Art. 134 — Suit for declaration. 

A suit for declaration that a sale by a trustee is 
invalid is governed by Art. 120 a* it is oot a suit 
for recovery of possession. [Tyabji and Spencer. 
JJ.) Chettikplam Prasanna Venkatachala 
v. Collector of Trichinopoly. 

(1914) M. W. N. 581 : 24 I C. 369 : 

26 M. L. J. 537. 

Art. 135 — Instalment mortgage bond — 

Suit mote than 12 year.* after default. 

Where a mortgage b >nd provided for payment 
by insialments in default uf which the mortgagee 
was to take possession of the property and the 
mortgagee sued for possession more than 12 
years after the date of the first default, held, that 
the suit was barred under Art. 135 of the Act. 
[Abdul Raoof and Harrison , JJ j Ishar Das v. 
Shahab-UD din. 63 I. C. 579. 

Arts. 135 and 142— Suit by mortgagee— 

Limitation. 

A suit by a mortgagee against the mortgagor 
or his successors in title is governed bv Art. 135. 

( Martincau , J.) Chaman Mal v. Mala Kam. 

60 1. C. 762 : 117 P. B. 1919 

Art. 135 — Putsnc Mortgagee-Suit for 

possession — Cause of action. 

The time for a puisne mortgagee to sue for 
possession begins to run from the date of redeem- 
ing the prior mortgagee who was in possession 
of the property. He need not file a suit within 
12 sears irom the date of his mortgage. [Shadt 
Lai , J.) BUDHA v. MULRAJ. 48 I. C. 916 : 

8 P. W. R. 1919 

Arts 135 and 144 — Mortgage by condi- 
tional sale— Suit for possession as full owner 
after expiry of year of grace — Limitation. 

When under the terms of a mortgage deed, the 
mortgagee is entitled to possession ol the mort- 
gaged property without first taking foreclosure 
proceedings the right to the possession of the 
mortgagor determines on the date of default but 
when under the terms of the mortgage deed the 
morigagee as such has no right to possession, the 
right to the possession of tnc mortgagor does not 
determine and his possession does not become 
adverse until foreclosure proceedings have been 


LIMITATION ACT (IX OF 1908), Art. 135. 

perfected and tbe year of grace has expired. 
(Scott-Smith and Lc Rossignol , JJ.) Ratan Das 
v. Guran. 52 P. W. B. 1918 : 25 P. L. £.1918 : 

45 I. C. 563 : 79 P. R. 1918. 

Arts, 135 and 144 — foreclosure suit — 
Limitation — Rights cf assignee of mortgage . 

If a mortgagee under a mortgage by condi- 
tional sale does not sue for foreclosure within 12 
years from the date fixed for payment he is bar- 
red by limitation from suing for possession as 
owner. (35 P. R. 1899: 94 P. R. 1912 R.) An as- 
signee ot a mortgage can sue the mortgagor for 
possession though the assignor had erroneously 
thought that his right of foreclosure is taken 
away by the Punjab Alienation ol Land Act. if it 
was an incident of the mortgage-transaction. 
[Shadi La /. J.) BELlk'AM v. ThakaR. 

391. C. 242: 69 P. W. B. 1917. 

Arts. 135 and 144 — Mortgage by condi- 
tional sale — Mortgagee not obtaining possession 
— Foreclosure after 12 years— Suit for possession 
barred— Regulation XV 1 1 of 1806. 

In a mortgage by conditional sale, the mortgagee 
was entitled to immediate possession but never 
took possession. He took foreclosure proceed- 
ings under Regulation XVII of 1806 after expiry 
ot 12 vtars from the date fixed in the deed of 
mortgage for payment of mortgage money. After 
the expiry of 12 years, he took foreclosure pro- 
ceedings and then sued for possession as owner. 
Held , the suit was barred by limitation either 
under Art. 135 or Art. 144 of the Limitation Act. 
35 P. R. 1899 fall: 90 P. R. 1895 : 57 P. R. 1908 
Dist. [Shah Din and Scott-Smith , JJ.) NaND 
Lal v. Goojar. 94 P. B 1912 : 

237 P. L. B. 1912 . 15 I. C. 275 : 

178 P. W. B. 1912 

• 

Art. 135 — Scope — Suil between mort- 
gagees. 

Art. 135 has no application to a case when 
the real dispute is as to whether the puisne mort- 
gagee i> entitled to redeem and to take possession 
of the mortgaged property from the prior mort- 
gagee and the mortgagor is merely a proforma 
deft, as he was not in actual possession of the 
properly. (Shah Din % J.) GandhU Lal v. 
Udho. 143 P. L, B. 1911 : 10 I. C. 20 : 

224 P. W. B. 1911. 

Art. 135 — Default — Suit for possession 

— Limitation — Option to mortgagee — bfftet of. 

A mortgage deed provided that interest would 
be paid every six months and on delault of such 
payment, the mortgagee was given the option of 
either to allow the interest to run on treating the 
unpaid interest as principal or to take a bond 
from the mortgagor for the amount of interest 
accrued up to date or to take possession of 
the mortgaged property or to sue the sale of the 
mortgaged property in lieu of principal and in- 
terest then due or to wait till the expiry of the 
period fixed for ihe payment of the entire money. 
— Held , that the mortgagee’s right to possession 
of the property could not be deemed to have de- 
termined within Art. 135 of the Lim. Act so long 
as he bad not given intimation of any intention 
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LIMITATION ACT (IX OF 1908), Art. 1S5. 


LIMITATION ACT (IX OF 1908), Art. 187. 


to adopt that remedy given by the mortgage. 
•(Daniel* and Lyle, A. J. Cs.) Bas\Nt Singh v. 
Rampal Singh. 60 L J. 248 : 

51 I. C. 985 : 1 U. P. L R. (J. C.) 45. 

Art 185 — Right to possession — Deter • 

miration of. 

The mortgagor’s right to possession determines 
even when a mortgagee is in possession by his 
executing a usufructuary mortgage. ( Kanhaiyalal % 
A. J. C .) Musammat Husaini v . Ramchakan. 

2 0. L. J. 488 : 32 I. C. 341 : 18 0. C 280. 

— Arts. 136 and 144— Alienee frem— Ten- 

ant-in- common — Saif for possession by. 

An heir of a tenant-in-common sued for mesne 
profits and got a decree and then sold the pro- 
peitv to a straoger who 61eJ a suit for possession, 
beyond 12 years of the date of the death of the 
tenant-in-common, the other tenant being in pos- 
session since prior to the death, held , that Art. 
136 would not apply though Art. 144 might apply. 
< Macleod, C. J. and Stnh , J.) SHIVAUNGAPPA v . 
Satyava. 64 I, C. 552 : 23 Bom. L. B. 967. 

Art, 136 — "Out of possession”— Meaning 


properties by the father for maintenance without 
powers of alienation, not to demand partition of 
the family propeities but tbe son enjoyed the 
properties assigned to him only for one year and 
thereafter was driven out ot the family by the 
father and was refused maintenance. In a suit for 
paitition that tiled more than 12 years afterwards. 
Held, that there was exclusion of Ihe son from 
the joint family properties, and whether Art. 136 
or 144 applied, tbe plfl. must show that he 
brought thc .^uit within 12 years from date of ex- 
clusion. ( Sadasiva Aiyar and Hannay, JJ.) 
StNNASAMl GOUNDAN V . SUBBANNA GoUNDAN. 

26 I. C. 904 : U915) M. W. N. 29. 

Art. 136— Purchaser from member of 

Hindu family . 

A suit by a purchaser of property from a mem- 
ber of joint Hindu family, wh~ is alleged to have 
been out of possession at the time of sale comes 
under Art, 136 and not under Art. 127 II C. 
630 ; 12 M- 292 Ref. ( Abdur Rahim and Ayling t 
JJ.) Bhogavalli Venkayya v. Bhogavalli 
Rama Krishkamma. 9 M L. T. 397 : 

9I.C. 495: (1911) 2 M. W. N. 175. 


of. 

The expression “out of possession*' in Art 136 
of the Lim, Act implies that some person is in 
possession adversely to the vendor, some person 
holding in a character incompatible with the idea 
that the ownership remained vested in the ven- 
dor. The possession in Art. 136 of the Lim. Act 
applies to such possession as a member of the 
joint family is presumed to have, in the family 
property, until excluded therefrom, 9 I. C. 495 : 
19 C. 253 ; 20 C. 93 Rel. ( Mookcrjee and Beach - 
crofi % JJ.) CrtiNTAMANi Pramanik v Hrioay 
Nath Kamala. 51 I. C. 123 : 29 C, L. J. 241. 


■ Art. 136— Trans fers by successive ven - 

dors out of possession — 'Vendor'— Meaning. 

Where there have been transfers by successive 
vendors, all out of possession, the term ‘vendor* 
includes the first in the series of vendors entitled 
to sue for possession. \ Mookcrjee and Beachcroft , 
JJ.) Abbas Dhali t;. Masabdi Karikar 

24 I. C. 216. 


— -Arts 136 aod 137 — Suit by representative 

• in interest of auction purchaser— Possession of 
Judgment-debtor at date of sale— Burden of 
proof . . 

A suit for recovery of possession by a repre- 
sentative in interest of an auction purchaser 
must be commenced within 12 years, lrom the 
date when the judgment debtor is nrat entitled to 
possession, if he is out of possession, and 12 
years from the date when the sale becomes ab- 
solute if he is in possession, and the burden of 
proving such possession is on the plaintiff. 
(Mookcrjee and Beachcroft , //.) Nasiruddin v 
Sayadur Rahman. 23 I. 0. 8U : 19 c. L, J. 209 


Arts. 180 and 144 — Suit for pa\ 
Exclusion for more than 12 years Onus. 

In a joint Hindu family consisting of fa 
and sons, one of the ions agreed in considera 
•oM tho assignment of certain immovc; 


parti 


Arts 136, 144 and 148— Decree — Inter- 
pretation . 

A decree directing that’ A should obtain pos- 
session on payment of a certain sum to B does 
not create any mortgage or charge and the suit 
for possession by C, (a purchase! of A ' s interest) 
is governed by Art. 136 and not by Art, 144 or 
143. (Sfoar/. A. J . C.) Rahunata Prasad r. 
Musammat Kbthi. 

32 I. C. 353 : 2 0. L J. 500. 

Art. 137 — Auction purchaser— Symboli- 
cal possession — Time when begins to run. 

When an auction purchaser at a Court sale has 
obtained judicial possession, he or his assigns 
may sue the judgment-debtor for . actual posses- 
sion within 12 years from the dale of obtaining 
such possession When adverse possession is 
pleaded in a suit for possession during thelimi- 
tation period, the question of limitation becomes 
a question of title and the plrt. mud first furnish 
proof of subsisting title at the date of the com- 
mencement of his suit before the deft, is re- 
quired to establish his adverse possession. 
\Rafique, J.) Mussammat Sundar v. Saraswati. 

17 I. C. 518. 

Arts. 137 and 144 — Suit for possession 

against remainderman— Partition— Life estate 
given to father with remainder to his son— Rights 
of son. 

In a partition among the members of a joint 
Hindu family consisting of a lather and three 
sons, the land in dispute was allotted) to the father, 
and mother for their life and after their death he * 
land was to be divided among the >o.is equally. 
In 1903, the father lost possession of the land 
under a decree passed against him. In 1908 the 
father, and after him. the mo.her died In a suit 
brought in 1919 by a purchaser of ihs share of 
one of the sons in the land, held, that the suit 
was nA barred, inasmuch as limitation began to 
run against the son who was a remainderman' 
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LIMITATION ACT (IX OF 1908), Art. 137. LIMITATION ACT (IX OF 1908), Art. 138. 


rrly alter 1908. [Macleod % C.J. nad Crump , J.) 
Raghunath VitHal Bh*t v . Madhav. 

25 Bom. L. B. 456 : 

1923 Bom* 415. 

Arta 137. 140 and 144 — Rent decree— 

Execution Sale — Suit by purchaser— Limitation 
Plaintiffs were owners of a miras tenure and 
under them was a dormiras tenure held bv the 
defendants. This under tenure was sold in exe- 
cution of a rent decree and purchased bv a stran- 
ger who never obtained possessi «n. In execu- 
tion of a rent decree obtained against the stran 
ger the under-tenure was again sold more than 
twelve \ears after and purchased bv the i laintifls 
who sued for possession. Held Per Wolmsley. 
J. (Woodroffe and Suhr awardy JJ. contra.) Art 
137 applied to the case and the suit was barred 
Per Suhrau ardy J. Art. 140 or Art. 144 applied 
to the case, Per Woodroffe , J. None of the arti- 
cles of the Limitation Act applied to the case but 
the suit was barred under S. 167 of the Bengal 
Tenancy Act ( Woodroffe , Walmslcv and ^uhra- 
wardy. J /)) JNANENDRA MOHAN DUTT V. UMESH 
Chandra Gupta. 

26 C. W. N. 985 : 1922 Cal. 544. 

Art. 137 — ' A pbhcab'lity of— Judgment 

debtor in possession at the date 0 f sale. 

Art. 137 is not applicable to a suit for posses- 
sion after confirma'ion of Court sale wh*re judg 
ment-debtor i« in possession at the date of sale. 

( Chattenee and Panton, JJ ) BRojENDRA Ku- 
mar Roy Chaudhary v. Asutosh Roy. 

26 C. W. N. 364. 

Art. 137 — Symbolical possession — Deli- 
very of starting point. 

Delivery of symbolical possession is operative 
against the judgment-debtor but is wholly in effec- 
tual to effect the title or ir terrurt the actual 
possession of others. 5 C 684 ; 16 C 535 Ref. 
[Mo^kerjee and Richardson , //.) Ram SUNINUN 
Prosad v. Ginda Lal Rai. 

29 I. C. 841 : 22 C. L. J. 574. 


Art. 138 of the Lim, Act. applies only to the 
case of a judgment-debtor or those claiming 
through him who remain in his possession after 
purchase at an execution sale and not to a case 
where the deft, bases his claim to title and pos- 
sesion as a trespasser relying upon adverse 
possession. Art. 137 has no application to the 
tacts of a case where possession remained with 
predecessors in-title of the plff., up to the time 
that symbolical possession was given to the plff. 
in such a case. Art. 142 only applies. [Atkinson 
and Jwala Prasad , J ). • Brikhad Bhunjan. 
Narain Tewari v. Upendranath Roy. 

51 I. C. 801 : 4 Pat. L. J. 463 : 1919 Pat. 298. 

Arts. 137. 186 and 144— Symbolical pos- 
session given — Suit for actual possession. 

A suit for actual possession of property obtain- 
ed in execution of a decree when s-ymb lical 
possession was given, falls under Art. H4 and 
not Aits 136 and 137. They do not apply to a 
case where Court has already given possession, 
t MulltCk , /.) BlbVAMBHAR LAL V. JHULUM RAM 
Tewari. 35 I. C. 87. 

Art. 138 — Application of. 

Art. 138 applies only to suits between the aac- 
tion-purchaser and the judgment- lebt.ir or bis 
representative-in-inlerest, 33. A. 224 Ref, (Sir 
Henry Richards and Bantrji . JJ .) Bhagwant 
Singh v. Bhola Singh. 35 Ad 432 : 

18 I. C. 465 : 11 A. L J. 642. 

Artf. 138, 142 and 144— Possession — 

Suit by auction. purchaser— Limitation. 

A sale was confirmed by the Court on 30th 
May 1898 and formal delivery ol possession 
gi%en on 1 5th May 18/9, and the suit lor pos- 
session by the purchaser was brought on 1st 
June 1910; Held , that the suit w*s brougbi under 
Art. 138. Where however plff. alleged that he 
obtained possession on 15th May, 18^9 and lost 
it in July following Art. 142 applies, and Art. 
144 is not applicable in either case, t Piggot , J.) 
Bholk Singh v . Bhagwant Singh. 

15 I. C. 10: 10 A. L. J. IS. 


Arts 137 and 138. 14 Vacant site— 

Suit for Possession— Lt mi* a (ion. 

Where a property was a bare site, plff.’s sym- 
bolical possession is equivalent to actual posses- 
sion and therefore the suit was pnnta facie gov- 
erned bv Art. 142 of the Lim. Act. and not 
Art. 137 or 138. Defendants could defeat the 
claim only bv shewing adverse possession for 
more than twelve years [Le Rossi gnol. J.) Kaman 
v. Umra. 100 P. L. B. 1918 : 

70 P. B. 1918 : 47 I. C. 411. 

156 P. W.B. 1918 

Art 1ST — Mortgage decree— Suit by pur- 
chaser in Court auction — Art. does not apply 
Art. 137 does not applv to a purchaser at a sale 
held in execution of mortgage dec ees. (Ay/ing 
and Venkatasubba Rao. JJ.) Tanjore Palace 
Estate By Its Receiver Sundaram Iyer r. 
TiiiyagaraJA Pillai. 1923 Mad. U0 (2|. 

Art. 137. 188 and 142— Scope of -Tres- 
pass and adverse possession . 


-Art. 138— C. P. Code Or. 21, Rr . 35, 36, 

5 and 96 — J uagment-dcblor in possession — 
or mu l possession with purchaser — Effect of. 

Formal possession by the Court auction 
urebaser at a Court sale cannot prevent hmita- 
ion running in favour of a judgment-debtor 
/here the latter is in actual possession and the 
iropertv is not in the po^ses.*ioi» of a tenant or 
ny other person, entitled to occupy it. S/mboli- 
al possession is not equivalent to real posuts- 
1011 and though the former kind is specified and 
ecognised in Or. 21, Rr. 35 and 95, is not. 
described either by O 21, R 36 or 96, 25 B. 
75 ; 25 B. 358 overruled. (Scoff, C. J.and 
lussciL Jd Mahadeo v. JanUNamji. 

36 Bom. 373 : 14 I. C. 447 : 

\A P T. R 1 18. 


Art. 138 — C. P. c„ S 47 -Scop* and 

effect of. *• ... 

Art. 138 of the Lira. Act, should be read with 
S. 47, C. P. C. The one does not override the. 
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other. When the auction-purchaser is also a 
party to the suit, in which the decree was passed, 
his claim tor delivery of possession of the pro- 
perty purchased by him should be determined 
by the court in the execution department. But 
when he is a third party, he can bring a suit lor 
possession and such suit will be governed by 
Art. 138 of the Limitation Act. Where the execu- 
tion is barred at the date ot suit, the suit cannot 
be treated as a proceeding in execution, (sootl, 
CJ. and Rao , /.) Sadashiv Mahadu v. NaRayan 
VlTHAL. 36 Bom. 452 : II I. C. 987 : 

13 Bom. L. K. 661. 

Art*. 138 and 142— Deft, not deriving 

title from judgment-debtor — Article does not 
apply. 

A suit by decree-holder auction-purchaser 
against a person who has not acquired a title 
from the judgment-debtor is not governed by Art. 
138 of the Lira. Act. (Richardson and Suhra • 
wardy, JJ ) Janki Nath Saha v. Baikuntiia 
Nath Ghattack. 86 C. L. J. 140 : 

27 C. W. N. 259 : 1922 Cal. 176. 

Art. 138 — Scope of —Applicable only to 

cases where purchaser has not obtained posses- 
sion. 

Art 13^ is applicable only to cases where 
purchaser has not obtained possession. ( Chatter - 
jee and Panton , JJ.) Brojendra Kumar Roy 
CHOUDHVRY V. AsUTOSH ROY. 

26 C. W. N. 364. 

Art. 138 — Possession of third persons . 

Where the purchaser at an auction sale brought 
a suit for possession within twelve years from 
the date of sale against the deft, who was not 
the judgment-debtor but was in possession of the 
land from before the date of sale and for more 
than 12 years under an independent title held 
that Art. 138 did not save plff.'s claim from 
limitation. ( Chetterjee and Richardson , JJ.) 
Abdul Majid v. Baksha All 40 I. C. 662. 

Art. 188— Applicability, 

The article applies to a suit by the auction- 
purchaser though the sale took place before the 
passing of the Act provided the plff. had time 
enough under that article after the passing of the 
Act to bring his suit, (Fletcher and Richardson , 
JJ.) Badial Alam v. Abdul Hakim. 

38 I. C, 609. 


Art*. 138 and 180 — Sui7 for possession b i 
decree- holder purchaser — Limitation . 

Tu 10 p ? r * od °* limitation prescribed by Art, 18( 
of tbe Lira Act has reference to application 
made under the C. P. Code (1908). The period foi 
briogtng a suit for possession by a decree-holde 

M at P[ escr *bcd by Art. 138 of (h. 
Lira. Act. (MtlUr % C.J.and Jwala Prasad J 

SRimiAR SlDRAR V. JAGBSHWAR SlNGH MARA 
PATRA. 4 p, L . J, 71 g . 53 j „ 7U 

1919 Fat. 354 

. ns and 180 -Suit for possessor 

by auction Purchaser— Limitation. 

A suit by a purchaser in a court-auction foi 
recovery of possession of the properties, aftei 

C D— VOL. Ill 145 


LIMITATION ACT (IX OF 1908), Art. 139. 

confirmation of the sale is governed by Art, 138 
and not by Art. 180. (Imam, J .) JAGBSHWAR 
Singh Mahapatra v. Sridhar Sardar. 

47 I. C. 844. 

Art. 138 —Chota Nagpur Tenancy Act — 

Bengal Rent Recovery Act , 5. 11— Auction-pur- 
chaser, right of— Suit for possession . 

If a purchaser under a sale held under Chota 
Nagpur Tenancy Act fails to obtain possession of 
the property under S. 11 of Bengal Rent Recovery 
Act, he can bring a suit in the Civil Court within 
12 years of tbe sale under Art. 138, Sch, I, Lira. 
Act. (Jwala Prasad, J.) Mohammad Latif 
Khan v. Baji Kiri, 

37 I. C. 955. 

Art. 139— Expiry of lease more than 12 

years before suit — Suit for possession barred . 

Where in a suit for recovery of possession, it 
was found that the defendants* ancestor had a 
lease of the property which expired more than 
12 years ago and no fresh agreement was found 
to have been entered into, held that under Art. 
139 not only is the suit barred by limitation but 
the right also is gone and therefore a declaration 
in favour of plaintiff's title made by a lower Court 
is invalid. (Lord Shaw.) Bhagwan RamanuJ 
v. Ramakrishna Bose. 26 C. W. N. 722 : 

1023 (P. C.) 184. 

Art. 139— Lease of endowed land for a 

term— Rent not paid for over 12 years after the 
least expired — Successor of Mohant — Suit to re- 
cover Possession . 

The Mohant of a Math granted a leaae of land 
belonging to the math for a term. No rent was 
ever paid since the expiration of the lease. The 
succeeding raohant.more than 12 years afterwards 
sued to recover the land from the successors of 
the lessee. Held the suit was barred under Art. 
139 of Sch. II of the Limitation Act of 1877. ( Lord 
Shaw.) Mohant Bhagwan Ramanuj v . Rama- 
krishna Bosb. 26 C. W. N. 722 : 

1922 (P. C.) 185. 

Art 189— Suit by landlord to recover 

possession. 

While it is true that a tenant who holds over 
cannot set up an adverse title to the landlord, 
still the landlord can recover possession only if 
be sues within 12 years oi the expiry of the period 
of lease. (Ryves and Stuart , JJ.) Dbbi Prasad 
v . Mussammat Gujar. 20 A. L. J, 696 : 

1922 A. 423. 

• 

— - Art. 139— Tenant holding * over — Non- 
payment of rent — Suit in ejectment more than 
12 years after expiry of lease is barred. 

Deft, was a tenant of plff.’s premises for three 
years. After the expiration of the period he con- 
tinued in possession without paying rent and 
without in any way recognising the plfi/s title as 
landlord. In a suit by plff. to eject deft, more 
than 12 years after tbe expiry of the lease. Held , 
that under ait. 139 oi the Lim.Act the suit was bar- 
red. 24 Bom. 504 foil. 37 A. 557 dist. ( Ryves and 
Stuart , JJ.) Bisheshwar Nath v. Kundan. 

44 A. 683 : I. B. 8 A. 386 : 20 A. 1. J. 593 : 

1928 All. 318. 
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LIMITATION ACT (IX OF 1908), Art. 139. 

Arts. 139 and 144 — Lessee not paying rent 

after expiry of lease— Adverse possession— Mort- 
gagor and mortgagee. 

Where a usufructuary mortgagor gets into 
possession of the property as a lessee under the 
mortgagee and continues after the expiration of 
the tenancy in possession without paying any 
rent for over 12 years, a suit by the mortgagee 
for possession will be barred under Art. 139 of 
the Limitation Act. ( Piggott , J.) Tulshi Ram 
v. SUNDAR Lal. 18 I.C. 899. 

Arts. 139 and 144 — Landlord and tenant 

— Denial of title — Non-payment of renl—Limila- 
t a lion. 

In certain settlement proceedings in 1894, the 
defts alleged to be the tenants of pl£f. % denied 
plff.’s title as landlord and their liability to pay 
rent. The settlement officer concluded that rent 
was not being paid and in the record-of -rights 
the deft, was recorded as holder of a Jote with 
out rent. Plff. sued for possession in 1910 held 
that the suit was barred. ( Fletcher ami Richard- 
son i, JJ.) Gour Chundra Chakraburty v. Maha- 
raja Birbndra Kishore Manjkya Bahadur. 

36 X. C. 629 

Art. 139— Ejectment — Title. 

The plaintiff, with whose grandfather, the an- 
cestors of the defendants had mortgaged a house 
Fued for ejectment and recovery of rent. The 
defendants failing to establish title for more than 
12 years, the suit was held to be within time. 


LIMITATION ACT (IX OF 19001. Art. 180. 

session unless he actually surrenders possession 
to his landlord. 24 M. L T. 472 Foil. 31 M. 163. 
23 M. 260 Diss. ( Miller and Sadasiva Aiyar, JJ,) 

Ganapathi Mudali v. Venkatalakshminara- 
sayva. 25 I. C. 109 : (1914) M. W. N. 728. 

Art. 189— Tenant by sufferance— Eject- 
ment. ' 

A tenant holding land after the lease period 
without rent and without the permission of the 
landlord is a tenant by sufferance and the land- 
lord’s ejectment suit against him is birred if 
I brought after 12 years from the termination of 
lease. [White.CJ. and Wallis, J.) Kandasawmi 
Mudali Sbkgoda Mudali. 

161 C. 546. 

Arts. 139, 140, 142 and 144 — Stranger 

dispossessing tenant. 

The landlord must sue a stranger dispossess- 
ing hit tenant, from year to year and holding the 
land absolutely against them both within 12 years 
from the date of surh dispossession, especially 
when the tenant has quitted his land for more 
than 12 years before the suit. The cause of action 
to such a suit docs not arise on the day of notice 
to quit the land by the landlord to the tenant. It 
is a question whether the lime against the owner 
would begin to run from the date <fl disposses- 
sion by a stranger of the tenant before the expiry 
of his lease. (Abdur Rahim and Sundara Aiyar 
JJ.) Ambai.avana Chetty:'. Singaravelu Oda- 
yar. 16 I. C. 146 : (1912) M. W. N. 669. 


(Shadi Lal , C. J.\ Dbs Raj v. Jainnal Singh. 

57 I. C. 269. 

Art. 139— Tenancy-at-suffcrancc. 

A tenancy on sufferance does »»ot fall within 

Art. 139 and on the expiry of a tenancy on a 
fixed term, time runs against the landl >rd unless 
a novation is proved and the tenancy for a fix.xi 
term was shown as succeeded, by a tenaocy-at- 
will. ( Johnstone and Le Rossignol , JJ.) Umar 
Baksh v. Baldbo Singh. 97 P. R. 1916 : 

32 I. C. 35 : 193 P. W. R. 1915. 

Art. 139— Cause of action. 

Under Art. 139 the cause of action in cases in 
which the Malabar Tenants Improvement Act 
applies, does not arise till the value of improve- 
ments is paid to the tenant. (Oldfield and Sada- 
siva Aiyar , JJ.) Tharakkal Mariyatiii Eromo 
v . Kariambat Bamblaseri 38 I. C. 651 : 

(1916) 2 M. W. N. 324 


Art. 139— Holding over— Adverse posscs- 

S,< An intention to hold adversely to the landlord 
need not necessarily follow from a holding over 
though tire running of lime against the landlord 
will n"t be stopped in such a case. ( Sadasiva 
Aiyar and Moore , JJ.) Govisdswamy Pillai v. 
Ramaswamy Aiyar. 3 L W. 4 08 : 

30 M L. J. 492 : 34 I. C. 6 : 
(1916) 2 M, W. N. 79. 

Art. 139 — Holding ovcr-Advttst posses- 
sion . j . . . 

A tenant continuiog in possession atier expiry 
of the lease cannot be said to be in adverse pos- 


Art, 13d— Tcnanoy from year lo year. 

In the case of tenancy from year to year, limita- 
tion runs in favour of a person asserting perma- 
nent right in the property only from the date of the 
end of the tenancy under Art. 139. 24 M. 246; 23 M. 
507. 26 M 488 Foil. 13 M. 467 ; 26 M. 335 ; 31 M. 
163 Con. (Krishnaswamy Aiyar and Ayling % JJ.) 
Suu.ee Abhoybe v. Krishna Rao. 

9 M. L. T. 224 : 

(1911) 2 M. W. N. 38: 9 I C. 141 : 21 M. L. J. 166, 

Art. 139 — Tenant holding over— Limita- 
tion-!. P. Act, S. 116 

According to See. 116. T. P. Act payment of 
rent by the lessee and acceptance of the same by 
the lessor, amounts to the renewal of lease every 
year till the dispute commences and a suit brought 
within two years of such dispute is not barred 
under Art. 139. (Miilra % A. I.C ) Nathu v. G*N- 
GADHAR. 68 

Art. 139 — Exfiiry of lease— Holding over 

' — Non-payment of rent— Adverse possession by 
tenant. 

A suit by a landlord to recover possession from 
a tenant is governed by Art. 3 39 of the Limitation 
Act. A tenancy by sufferance would not of itself 
make the possession of the holder rightful, so as 
to prevent limitation from running. But that pro- 
position is subject to one important qualification, 
namely, that if the landlord does anything to in- 
| dicate his assent to the continuance of the tenancy 
, that would itself be sufficient lo convert the ten- 
1 ancy by sufferance into a tenancy from year to 
year. The receipt of rent by the landlord is such 
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an act and would convert the tenancy by suffer- 
ance into one from year to year. 37 Cal. 674 fol- 
lowed. The effect of holding over upon payment 
of rent to the landlord was that the tenants musi 
be regarded as tenants form year to year and the 
tenancy was terminable only by six months notice 
expiring with the end of a year of the tenancy 
(Das and Buchniii, JJ.) Ram Lochan Baid v. 
Kumar Kamakhya Narain Singh. 

1923 Pat. 54 : 
4 Pat. L. T. 123 : 1923 P. 201. 


, LIMITATION ACT (IX OF 1908). Art. 140. 

cases where having succeeded he creates a life 
• estate in favour of some other person himself and 
then comes in as a leraainderman; Article 141 on 
the other hand applies only to a case of a person 
succeeding as a reversioner entitled to succeed on 
the death of a female heir who has succeeded as 
such and not in any other capacity. {Johnstone 
and Chevis , JJ ) Bai.deo Singh v . Mohan Singh. 
119 P. L. R. 1914 : 22 I.C. 855 : 72 P. W. R. 1914. 


Aria. 140 and 141-— Reversioner— Right 

to sue. 

The reversioner’s right to sue accrues from 
the time of the death of the widow and posses- 
sion for 12 years as a gift from the widow during 
her lifetime does not bar the suit. ( Gokut Fra • 
sad, J.) R a Mi As v. Mt. Sartaji 

1922 All. 401. 


——Arts 140, 142 and* 144 — Stiif by reversion- 
er — Limitation . 

A suit by a reversioner for possession after the 
death of Ihe limited owner, against trespassers 
against the limited owner is governed bv Art. 140 
and not by Arts. 142 and 144 of the Act as the 
estate fell into possession only after the death of 
the limited owner, and there was no dispossess 
slon of the plff. ( Mookerfec and Buckland , JJ.) 
Secy, of State v. Wazed All 

65 I. C. 866 : 34 0. L. J. 141. 


Aits. 140. Ml and 144 — Alienation by 

widow— Xcxt heirs not contesting alienation— 
Suil for possession by remote heirs after death of 
nearer heirs. 

On the death of N, his widow succeeded to the 
land in suit and sold it in 1690. On her death H 
who was entiiled to claim the land did not claim 
it nor did his sou D. D's widow too made no 
claim ard died in 1907. Plff. after her death, 
became entitled io the land and sued for posses- 
sion. Held . that the right to sue accrued to the 
plff. on Ihe death of D’s widow and the sni* was 
not barred. ( Robertson , /.) Shaman v Ari Jang. 

172 P. W. R. 1912 : 17 I. C. 503 ; 

208 P. L. B. 1913. 

Arte. 140 and 141 — Punjab agricultural 

. laud. 

A remote reversioner suing to recover posses 


sion oi property improperly alienated can do so 
within 12 years from the time when tho right to 
. possession accrues to him. Aits. HO and 141 are 
Art. 140 — Suit by persons in the place of ■ inapplicable because the reversioners had no 

' right to claim possession when the limited owner 
died, nor did the estate at that time fall into their 
possession. 106 P. R. 190*) overruled. {Reid, C. / 
Kensington and Raltigan , JJ.) Sundar v. 
I SALIGRAM. 34 P. L. R 1911 : 33 P W. B. 1911 : 

91. O. 300: 26 P. B. 1911. 


remainderman— Limitation. 

Ait. 140 of the Act contemplates a suit by a 
remainderman or reversioner for possession of 
immoveable property when his estate falls into 
possession (Slittra and Caspem, JJ.) Promotha 
NATH.tr, Djnamam. 66 I. C 826 : 34 c. L. J. 129. 


i . w 1 | • i | • . | 

'Art. 140 -Ejectment -Grant— Usu/rnclu 

ary mortgage by grantee, , , , t 

Suit of Ihe grantor of a molcarari for . life to 
evict the usufructuary mortgagee of the grantee, 
after his death is not governed by Art. 140 
[Sharfudin and Roe, JJ.) La Lrt Shan v. Shami 
LAL. 32 T. C. 827 

— ; — —Art. M0— Sale of land under Ss. 87 and 
88, Cf, P C. — Death of absconder — Starling 
point of limitation. 

Where 1 lands belonging to an abscooder arc 
sold under Ss. 87 and 88, Cr. P. Code, a suit by a 
persort claiming the estate after the death of the 
absconder is governed by article 140. The start- 
ing point of limitation is the date of the death of 
the absconder and the plff." must prove the date 
of the death. [Broadway and Abdul Qadir, JJ.) 
Hira Singh t. LAl Singh. ' 1 • 

1 <! ■■ '/.I i l , i- 4 Lah. L. J. 69 : 1922 Lah. 194. 


— -rr-r-Arti, 14Q and 141 — Adverse Possession— 
Possession of one trespasser when can be, tacked 

on Jodkat of another, 

The. possession of one trespasser can be tacked 
on to that of another and a continuity of adverse 
posse&siomm&y result) thereby only when the 
Interests of both are not different and antagonis- 
tic; Article 1 140 applies Id the cite , 0 f \ a person 
succeeding to an estate as an heir and ’ndt Ho 


Arts. 140, 142, 144 and 139— Su»7 by les- 
sor against trespasser. 

Article 140 governs suits against a trespasser 
by a lessor for the recovery of bis leased-out 
lands, as it docs not necessarily postpone limita- 
tion till it falls into possession. But the case is 
different when the trespasser asserts bis right of 
tenancy only. The limitation runs against the 
landlord from the expiry of the lessee's tenaucy 
ii the lessor’s right is complete* and if no right 
against tenant Is acquired by adverse possession 
under the statute by the trespasser. Art. 144 is 
applicable because his possession would be con- 
sidered adverse against ihe lessor after the ter- 
mination of the lease. This Article (140) also go- 
verns the suits by remainderman and reversioner 
against all peisons including trespassers and not 
merely these holding a limited estate on the ter- 
mination cf which the remainder or teversion 
falls in. This Art. 140 has no applicants against 
a tenant t.sAtl,T3 9 governs smts against him 
( Abdur Rahim and Sundara Aiyar, JJ.) Aubala- 
VANA CHETTY V. SlNGARAVBLU ODAYAR 

V ' 16 >• c - >48: (191*1 M. W. H.66^. 

— — m-Arts. 140 and 144 ^Property devised— 
Suit for possession ft om devisee— Limitation., a 

Ait i44 applies when the purchaser of the 
rights of a devisee sues to dbtain possess|y Q ' 0f 
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LIMITATION ACT (IX OF 1908), Art. 140. 

the property if the devisee or his transferee has 
once obtained possession and Art. 140 applies if 
the devisee lias not obtained possession. ( Mitra , 
J . C.) Mussammat Gajibai v. Nil Kanth. 

56 1. C. 929. 

-Arts. 140 and 141— Estate— Life estate 

— English law. 

“The estate” referred to in Art 141 need not be 
one created in the same way as the particular 
estate on which the estate in remainder or rever 
sion in Art. 140 leans nor need it be one having 
the same incidents as the particular estate. Art. 
141 applies to suits to recover estates, which were 
once in expectancy and which have now become 
vested in the heir ot the last male owner after the 
lii e-estate of the Hindu or Mah. female. It does 
not apply to suits by persons claiming through 
the female, obviously therefore it does not apply 
when the female holds absolutely. Limited-esiates 
taken by Hindu females are not the same as life 
estates under English Law but lor purposes of 
Limitation, they are treated on the same princi- 
ple. [Lindsay, J. C. and Stuart , AJ.C.) Ghira 
Singh v. Gajraj Singh. 

18 0. C. 289 : 33 I. C. 371 : 3 0 L. J. 45. 

Art. 141. 

Applicability. 

Co-widows. 

Date oi death. 

Limited owner. 

Starting point. 

Suit by reversioner. 

Suit for possession. 

Suit for share in inheritance. 


Applicability. 

Art. 141— Applicability— Khewat— Entry 

as proprietors on redemption under bona fide mis* 
take— Right of refund of redemption money. 

Art. 141 applies only when a reversioner is 
entitled to possession on the death of the female: 
it docs not apply to a suit by him to recover pos- 
session from a person who had come into posses- 
sion thereof by redeeming a mortgage created by 
the female. The article applicable to such a case 
is Art. 144 and time will run from the date of 


such redemption. A mere entry in a khewat ot a 
person’s name as proprietor, does not amount to 
his having got possession. [Rafique, J .) Ganga 
Sahai v. Kanhaiya Lal. 

18 I. C. 811 : 11 A. L. J. 179. 


Art, 141— Applicability — Reversioner's 

suit. 

Art. 141 is extension of Art. 140 and specially 
refers to reversioners succeeding to the estate 
after idow's death. [Scott, CJ. and Shah, J.) 
JAIVANT JlWAN RaO V. RAMCHANDRA. 

40 Bom. 239 : 33 I. C. 484 : | 
18 Bom. L. B. 14. 


Art. 141— Applicability of — Adverse 

possession against widow. 

Art. 141 applies only to cases where it is proved 
that the last full owner was in possession at the 
time of his death; if he himself was dispossessed 
and time began to run against him, the operation 
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Applicability. 

of the law of Limitation would not be averted by 
the fact that on his death, he was succeeded by 
the widow, daughter or mother. Under the law as 
it stood belore the passing of the Limitation Act 
of 1871, adverse possession which extinguished 
the title of the female heir also extinguished the 
title of the reversioner. (Mookerjee and Beach 
croft , JJ.) Mohendranath Biswas v . Shamsun- 
NESSA. 21 C. L. J. 157 : 27 I. C. 954 : 

19 C. W. N. 1280. 

Art. 141 — Applicability of— Adverse pos- 
session— Loss of title. 

Where a Hindu governed by the Dayabaga law 
died leaving him surviving 2 daughters and a 
widowed daughter-in-law and the daughter-in- 
law took possession of the estate of tbe last male 
owner to the exclusion of the daughters and con- 
tinued in possession of the estate for more than 
twelve years. Held, that the possession of the 
daughter-in-law was adverse and that since the 
survivor of tbe 2 daughters came in on the death 
of her sister, not by way of inheritance as 
reversioner but by way of survivorship, Art. 141 
would not apply. [Jenkins, C • J. avd A\ R. 
Chatterjee, J.) Sachindra Kishore Dey v. 
Rajanikanta Chuckrabutty. 

27 I. C. 250 ; 18 C. W. N. 904. 


Art 141 — Applicability of — Succession 

vesting jointly in two female heirs— Suit by one 
on death of another , nature of. 

Where succession vests jointly in two female 
heirs between whom no partition of the property 
is made, a suit by one on death of the other for 
the propeity cannot be said to be one lor recovery 
of possession and Art. 141 has no operation, 
[Chatterjee, J .) Sachindra Kishore Dey v . 
RvjaNI Kanta Chakrabarty. 27 I. C. 83. 


Arts. 141 and 144— Applicability— Posses- 
ion of properly held by a female as full owner . 

Art. 141 of the Lira. Act lays down a rule of 
imitation of suits in which it is sought to recover 
states which having once been estates in expect- 
ancy, have been vesled in tbe heir of the last 
nale owner in determination of a limited estate 
icld by a Hindu or Mahomedam female. It does 
lot apply to cases in which the Hindu or Maho- 
nedan iemale had been in possession of the full 
slates. [Seshagiri Atyar and Napier , JJ.) 
Junicipal Council of Vizagapatam v. Willi- 
am Foster. 44 I. C. 308 : 41 Mad 538. 


Arts. 141 and 144— Applicability-Hindu 

or Mahomedan female— Possession of absolute 
estate— Suit for possession on her death. 

Art. 141 of the Lim. Act has no application where 
a Hindu or Mahomedan female had possession 
of an absolute estate. Arf. 144 ot the Lim. Act 
applies to a suit for possession on the death oi 
such female. (Kanhaiya Lal,J.C. and Dalai, 
AJ.C.) Chaudhrain zarif-UN-nisa v. Chaudhri 


SHAFiy-UZ ZAMAN. 


26 0. C. 133 : 1923 Oudh 135. 


. Arts. 141 and 140 — Applicability of kinds 

of estate . 
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LIMITATION ACT (IX OF 1908). Art. 141— Co- 
widow. 

Art. 141 does not contemplate the same kind of 
estate as ooe under Art. 140 i. c. by grant or devise 
Art. 141 applies to suit for recovery of estates 
which were once estates in expectancy but which 
have become vested in the person suing as heir 
of last male holder on the death of Hindu or a 
Muharamadaa female. The person suing must 
have an independent title in the same way as re- 
mainderman or reversioners under Art. 140 and 
not a title derived from the female. Art. 14 1 ap- 
plies to cases of reversioners or remainderman, 
who claim the estate under a title independent of 
the Hindu or Muhammadan female and does not 
apply at all when such female has absolute es- 
tate. [Lindsay , J. C. and Stuart , A. J. C.J 
Ghira Singh v. Gajraj Singh. 

18 0. C. 289 : S3 I. C. 371 : 

3 0. L. J. 45. 


Co-widows. 

— Arts. 141 and 144— Co widows— Suit by 

reversioner — Limitation, 

Of two Hindu co-widows, one who had two 
daughters, alienated her husband's property on 
10*3-1897 and died on 11-7-1902. The other 
widow died on 17-M903- One of the daughters 
gave birth to a son (plff.) in 1905 and died in 
1907. The other daughter died in 1911. The 
plff. having filed the suit on 13-1-1915 to set aside 
the alienation. Held that the suit was not govern- 
ed by Art. 141 of the Lim. Act inasmuch as 
the plff, claimed as the heir of his mother and 
the suit was notone brought by a Hindu entitled 
to the possession of immoveable property on the 
death of a Hindu female. The suit was in time, 
under Art. 144, for the vendee's possession, how- 
ever, adverse against widows could not be regard- 
ed as adverse against the plff, [Batchelor^ A. C. 
/. and Kemp , /.) Malrarjun v, Amrita. 

% 42 Bom. 714 : 47 I. C. 153 : 

20 Bom. L. B. 762. 

■ Art. 141— Co'tvidowt— Surrender of her 
interest by one in favour by the others — Aliena- 
tion by surrenderee— Suit by reversioner— Limita- 
tion. 

Where one of two co-widows surrendered her 
interest in her husband’s estate in favour of the 
other and the surrenderee alienated the property, 
a suit by a reversioner to recover possession of 
the alienated property within 12 years of the 
death of the survivor of the widows would be 
in time. The reversioner is not bound to sue 
within 12 years of the death of the surrender 
decree. Under Act. 141 time begins to run only on 
the death of all the female co-heirs. There can be 
no acceleration of the right of a reversioner with- 
out his knowledge and consent by any agreement 
between the female co-heirs. [Sadasiva Atyar 
and Napier f JJ.) Mutaiyala Chbnqappa v . 
Buradaounta. 

, ' j *: ' ’ llX.Lt.STS: 

12 t. W. 656 : 39 M, L. 1, 667. 


LIMITATION ACT (IX OF 1908). Art. 141— Start- 
ing point. 

Bate of death. 

Art. 141— Dale of death— Onus of proof. 

Where plff. brought a suit on the 5th May 1914 
and the last female holder died in May 1902 and 
where the date of death was not known it was 
held that defts. were bound to prove that the 
female died before 5th May 1902. [Scott~Smith 
and Leslie Jones , JJ-) Tani v. Rikshi Ram. 

1 Lah. 654 : 114 F. L. B. 1920: 
56 I. C. 742 : 2 Lah. L. J. 481. 

Limited owner. 

Art. 141 — Limited owner— Joint limited 

owners — Right of reversioner to sue — Starting 
point. 

The article applies where the reversioner is 
entitled to the property on the death of more than 
one limited owner taking jointly, and time runs 
from the death of the last limited owner. (Sada- 
siva Aiyar and Nap'cr. JJ.) MUTHIYALLU 
Chengappa v. BuradaGunta. 43 Mad. 855 : 

12 L. W. 656 : 28 M. L. T. 272 : 
60 I. C. 135: (1921) M. W. N. 29 : 39 M. L. J. 567. 

——Art. Ill— Limited owner — Nature of 
estate. 

Limited estates taken by Hindu females are 
not the same as life-estates under English Law 
but for purpose of limitation, they are treated on 
the same principle. (Lindsay, J . C. and Stuart t 
A. J . C.) Ghira Singh v. Gaj Raj Sing. 

18 0. C. 289 : 33 I. C. 371 : 3 0. L, J, 45. 


Starting point. 

Art. 141 -Starting point. 

The starting point is the death of the last surviv- 
ing widow. Time will not be prevented by the 
daughter-in-law's possession, from running, un- 
less it is shown that it was permissive, 29 C. 664 
Foil. ( Stanley , C.J • and Banerjec , J.) Gajadhar 
Pandb v. Parbati. 

- * S 33 AIK 312 : 91. C. 50 : 

8 A. L. J. 57.. 

Art. 141— Starting point. 

Limitation begins from the death of the widow 
of a deceased co-sharer for his self-acquired 
property. ( Johnstone and Chevis % ]J.) Mansa- 
Ram v . Bbhari. 6 P. B. 1912 : 

218 P. L. B. 1911 : 12 I. C. 453 : 

204 P. W. B, 1911, 

--Art. 141— S/arf iff g point— Hindu widow 

—Settlement in favour of daughters— Alienation 
by daughters— Suit by grand-sons as reversioners. 

Under a settlement by a Hindu widow in 
favour of be* two daughters each of them pur- 
ported to take absolutely a moiety of the estate 
they subsequently made various alienations of 
the property without any justifying necessity 
The elder daughter died first in 1905 and the 



2315 


CIVIL DIGEST, 1911—1923. 


2316 


LIMITATION ACT (IX OK 1908), Art. 141-Start- LIMITATION ACT (IX OF 1908), Art. Ml-Sait by 
log point. reversioner. 


younger daughter died in 1908. In a suit institut- 
ed in 1918 by the grandsons o! the last male- 
owner ior recovery oi the property from the alie- 
nees on the ground that the alienations were not 
supported by legal necessity. Held, that under art. 
141 ot the Lim. Act. the period of limitation began 
to run only from the date oi the deatn of the 
surviving daughter and that the suit was not bar- 
red. ( bpdiccr and Dcvados >. JJ.) Joga VeRRAYYA 
v. Nakina Sallayya. 16 L. W. 752 : 

1923 Mad. 168. 

Art. 141 — Slur Ung fowl— Suit for pos- 

scssi on by reversioner. 

Once limitation begins to run. it dues not stop 
except in the cases specially provided for by the 
Liio. Act. In 1894 plaintiffs father sued for a 
declaration that certain alienation by a Hindu 
widow wore invalid but the suit was dismissed 
on the ground that there was a nearer reversioner 
one Balusatny. On (be deatli of the widow in 
1897, Balusamy sued for possession but his suit 
was dismissed in 1910 on the ground that his 
adoption was invalid and he was not a rever- 
sioner. Plaintiff sued for possession in 19J9. 
Held, that the suit was barred by limitation. It 
could not be said that at any time the pjaintff’s 
right was satisfied and that on account of the 
annulment of that sattsiaction a fresh cause of 
action arose. 12 M.|l. A. 244 ; 43 M. 8i5 ; 35 C. 
209 : 43 C. 6o0 Dist. ( Phillips and Ramcsan , JJ ) 
Kanganath Kao v. Kama Pandither. 

16 L. W. 529 : 1923 Mad. 108 : 

44 M L. 3. 87. 

Arts. 141 and 134— Starting point— Sur- 
render by widow . 

A suit by a purchaser ol the equity of redemp- 
tion from a mortgagee to whom it has been sur- 
rendered is governed by Art. 141 and not by Art. 
134 as the former cannot be considered to have 
“purchased mortgage property” within the 
meaning of the latter. Art. : 134 will apply only 
when the purchaser acts in the bona fide belief 
that be is purchasing the whole estate and not 
merely a mortgage interest. (Wallis, O. C. /. and 
Hannay . J.) SiNGAKAM Chettiar v. Kai.yana- 
SUNDAKAM PlLLAI. 1 L. W. 687 : 20 I. C. 1 : 

(1914) M. W. N. 735. 

•Art. 141— Starling point—" Time runs 


Suit by reversioner. 

Art. 141 — Suit by reversioner — Hindu 

widow — Adverse possession against. 

Possession taken by a trespasser during the 
i lile time of a Hindu widow or a Hindu female 
with a life interest is not adverse as against the 
reversioners until after the death of the widow. 
[T udball and Abdul Raoof , JJ.) Ganga v. KaN- 
HA1YA Lal. 41 All. 154 : 47 I C. 222 : 

17 A. L. J. 44. 

Art. 141 — Suit by reversioner — Starting 

point — Hindu Law — Suit by daughter . 

Suit by daughter for a share in her father’s 
property on her mother’s death, falls under Art. 
141, and time runs Irom the date of mother’s 
I death. (Tudball and Walsh, JJ.) Ram Singh v . 
MUsaMat Bhim. 38 All. 117 : 32 I. C. 127 : 

14 A L. J. 11. 


from death of limited owner.'' 

As against reversioner, time runs from the 
death oi female holder after which event the 
reversion vests in them. (Stanyon, A. /. C.) 
KASHI RAO v. UKARDA. 31 I. C 290 : 

11 N. L. B. 116 


Arts. 141 and 143 —Starling point-Rc - 

marriage of Hindu widow— Suit by reversioner . 

A suit by the reversioners to set aside an alie- 
nation by tho widow of her deceased husband s 
property brought more than twelve years after 
her remarriage is barred under Arts. 141 and 143. 
On the remarriage, the widowhood ceases and 
the property vests in the reversioners. The Civil 
death (re-marriage) of a Hindu widow has the 
same legal effect as her natural death would have. 
( Stan vo n t A. J. C.) Nathi IM*. Na! Bahu. > 

' * 29 I. C. 012 : 11 N. L. R. 86. 


Art. 141— Suit by reversioner— Daughter 

— Limitation. 

A suit by a Hindu daughter for possession of 
her father s property after her mother’s death 
falls under Art. 141 and not under Art. 127 or 
Art. 142 of the Act, and time begins to run from 
her mother's death, ; no matterjwho was in posses- 
sion of the property during the period between 
her father’s and mother's death. {Griffin and 
Chamier, JJ,) Tulsabai v. Bhagw at Prasad. 

20 I. C. 179 : 11 A. L. J. 333. 

Art. 141 — Suit by revci sioncr— Starting 

point— Onus of proof . 

Art.141, Lim. Ad, is inapplicable when lime bas 
oucelcommencedlto run against the last full owner, 
as in such a case it continues to run and is not 
suspended or in any way affected by the mere cir* 
cum.tance that the owner is succeeded by a female 
entitled to a woman's qualified estate. After the 
statutory period has run out, all persons claiming 
through the owner are barred. The Article 
makes it clear, that the reversioner has 12 years, 
alter the death of a Hindu or Mahomcdan 
female to establish his right as heir to the last 
full owner and it lies upon the party in posses- 
sion to prove that he has got a better title, 
l Maclcod , C. /. and Crump , J-) KandURANG o. 
Basappa. 1923 Bom * 364# 

-Art. 141— Suit by reversioner -Hindu 

widow— Adverse possession. 

Adverse possession which begins in and runs 
its course before the termination of a widow’s hie 
estate cannot be used against the reversioners. 
The special period provided by Art. 141 overrides 
the general provision of Art. 144. [Beaman and 
Kaiiilx 77-1 Subri Ganpatjbhatta Neelmallb 
v Ramakrishnabhatta Shankebhatta. 1 • 
42 Bom. 69 : 43 I. C. 233 : 19 Bom. L, R. 919. 

Art. 141— Suit by revtrsto net— Limits 


tion. 


A suit by a reversioner to recover immoveable 
property, on the death of a Hinda female, is 
governed by Art 141 ol the Act. (A1 ookerjee and 
Buckland, JJ) Pramatha Nath v. Bhuban. 

25 C. W. N, 586 : 64 I. C. 980 : 33 C. I. J. 421. 
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LIMITATION ACT (IX OF 1908). Art, 141— Suit by 
reversioner. 

Arts. 141 and 144 — Suil by reversioner 

— Alienation by widow— Suit for possession after 
death of widow. 

A suit by a reversioner for recovery of posses- 
sion of property alienated by the widow is 
governed by Art 141 of the Lim. Act and lime 
runs from the date of the death of the widow. If 
the reversioners rely ca art. 144 they must prove 
that adverse possession started in the life time of 
the proprietor and continued for 12 years up to 
date of suit. [ChevisJ.) Choanan Singh t. Salig 
Ram. 36 P L. R. 1932: 1923 Lah. 106. 

-Art. 141 — Suit by reversioner — Limita- 
tion whether can be curtailed— Occupancy rights 
conferred by the widow , 

Limitation does not bar a suit by the rever- 
sioners within 12 years of the death of the last 
surviving widow to set aide an alicoation by 
which the widows were conferred occupancy 
rights or to challenge the title acquired by adverse 
possession by aoy person against the widows. 
{ Scott- Smith and Dundas, JJ.) NaND Singh v 
Mussamat Dhan Kaur. 

68 I.C.299 : 2 Lah. L. J. 573. 

— Art. 141— Suil by reversioner — Gift to 

daughter’s son. 

A suit by reversioners to set aside a gift to the 
daughter’s son in the Puujab is governed by Art 
141 of the Indian Limitation Act and not by the 
Punjab Limitation Act, (Reid, C. J. and Beadon , 
/,) Bhagat Singh v. Sheb Singh, 

150 P. L. R. 1914 : 24 I. C. 212:29 P. B. 1914. 

— Art. 141— Suit by reversioner — Gift by 

widow . 

A suit by reversioners for possession* of pro- 
perty gifted by a widow is governed by Art. 141 
of the Adi ( Johnstone and Ratligan , 77.) Nun 
Ahmad v. Rahim Bakhsh. 

63P.B. 1912 : 14 I. C. 71 : 177 P. W. R 1912. 

• i • • 

— Art. 141 — Suit by reversioner — Posses- 

sion-Mortgage by sonless proprietor— Subse- 
quent sale by widow— Limitation. 

j A suit fpr possession by a reversioner against 
a purchaser from a Hindu is governed by Art. 
141 of ibe Limitation Act (XV of 1877) aud the 
period of limitation is 12 years from the death of 
the widow. [Reid, CJ„ Robertson and Raltigan, 
JJ.) Km* li Ram v. Go lab Khan. 

, S3 F.B 1911 : 11 £ C. 398: 190 P. L.B. 1011 

— - Art. 141— Suit by reversiotttr— Gift by 
widow— Collaterals in Punjab. ' 

The ‘que«tlon of widow's donee's adverse 
possession 'ddes not arise so long as the widow is 
alive. Such case is clearly governed by, Art. 141 
Lira. Act and time runs (ram the time of widow's 
death. [Johnsloiie and Chevii. JJ.) Kahire Khan 

V. GHULAU GhAU3.- - ».«’.< \ 

I I •>. I 238 P* L.B.1911 48 P. W. B. 1011 : 

■ tin in pi -i ii-iitv/ ;.)««. 0:1887 : 32 P. B.1011. 

■>rj cut jijii j i : •, * i: i , *.i b 

■ ■ v 1 i reversioner-- Widow 

e i^f/ ^vrrsioner barred ^Lim. iAct iXl V, 

V jlui JOlleiil J 7 .mi I •>,* j i . 

. Meadpn.ag^nst a, v idQw whq dot^noLeitabh 
hShteijghlio T«ovef .ih^atate of her ; husband 

mm) Wvw* death,, sf jfuw latter i 


LIMITATION ACT (IX OF 1908), Art. 141— Suit 

for possession. 

does not operate as res judicata as against 
the reversioner as his title to possession ac- 
crues only on the death of the . widow. Though 
the widow’s right of suit was barred, the rever- 
sioner's suit would not be barred under Art. 141 
of the Lim. Act. [Abdur Rahim and Srinivasa 
Aiyangar , 77 ) RaMaCHANDRA REDDI v.KaKUTURI 
AUDBMMA. 42 I. C. 228 : 32 M. L. J. 627. 

Arts. 141 and 144— Sail by reversioner — 

Adverse possession against widow not effective 
against a reversioner — Lim. Acts o/ 1859 and 
WON. ’ 

Art. 141 of the Lim Act applies to a suit by a 
Hindu reversioner for pjssession of properties to 
which he became entitled after the death of a 
limited female owner. The reversioner has a 
fresh cause of action on the date of the death, of 
the limited owner. Under the present Lim. Act. 
unlike the Act of 1859, adverse possession against 
the widow does not extinguish the title ot the 
icversioner 23 Bom. 725 (P. C.) : 20 M. 493 ;,23 
A. 448 ; 25 A. 435. foil. 22 C. 445 ; 20 C..942 ; 21 
C. 8 ; 29 C. 064, dist. [Spencer and Kutnara- 
swamt Sastn % 77.) Srinivasa Raya v. RamAppa 
Hebbaka. 18 &J.L.T. 226 ; 80 X» C. 991 : 

2 L. W. 761. 

- - -Art, 141 — Suit by reversioner — Adverse 

possession against widow . 1 • i : 

A suit by the reversioners on the death of the 
widow for recovery ot possession ot property ‘ in 
which she had a life-estate of inheritance and 
was held adversely to her more than 13 years by 
a stranger is not barred by limitation as the plS/s 
claim as the heirs of the last male. owner and 
not as the widow's beiis. [Sundara Aiyar and 
Sadasiva % Aiyar* 77.) Sounya Tirumalai Van- 
daya Thbwar v. Kandasami Vandaya Thbwar* 

. , HI. C. 138. 

• $ • 

Art. 141— Suit by icversioner— Death of 

a female. • ( , 

. In a suit by reversioners entitled to property 
on the death of a particular female which would 
be governed by ArL 141, the burden of proof is 
on thC'plfi.s to. show that the suit was brought 
within 42 years of the death cf tho female. ( Drake 
Brockman, 7. C.) Parsoo v . Munnala. 

■/j. 89 L,C. 21: 13 N. L. R 16 

Suit tor possession. 11 . 

— Ails. 141 aud 144— Suil for possession — 

[or Possession on declaration of title by plff.\ 
as reversionary heirs, on Ins mother's death 
against defendants. 

Tho pltf. was a minor when his mother died- 
in 169?. Ho attained his majority io 1911, He 
ip 1913 as, tho reversionary heir on the death of 
his mother brought a suit (or possession on the 
establishment ot his title to a share of certain 
property alleging to; ibe; joint family property 
against dells. ■ The defence was ’that tho suit' 
was time-baned. Held, that Art 141 would apply 
only if the niodierwas dispossessed j. in that case i 
only the question whether tho shit was > brought ! 
within thrpe years, :of ,his attaining taajority 
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LIMITATION ACT (IX OF 1908), Art. 141— Suit 
for share in inheritance. 

would arise. (Chattcrjce and Duval , JJ ) GoBINDA 
Chandra Battacharjee v Dinanath. 

23 C. W. N. 977 ; 30 C. L. J. 612 : 56 I. C. 141 : 

47 Cal. 274. 

Suit for share in inheritance. 

* —Art. 141 — Suit for share m inheritance . 

A suit tot the share in inheritance is barred 
after lapse of twelve years of the death of the last 
male owner. (Shadi Lai and Leslie Jones, JJ .) 
Murad Khatum v. Muhammad Bakhsh. 

85 P. W. R. 1916 : 33 I. C. 742 : 84 P. R. 1916. 

Art. 142. 

Sec also (1) Adverse possession. 

(2) Ejectment. 

Alluvion. 

Applicability. 

Constructive possession. 

Co-sharers. 

Discontiuance of possession. 

Dispossession. 

Ejectment suit. 

Fishery. 

Invalid Alienation. 

Permissive possession. 

Possession following title. 

Possessory title. 

Service Teuure. 

Submerged land. 

Waste land. 

, Alluvion. 

Art. 142— Alluvion— Suit for alluvial 

land— Limitation. 

Where a plea of limitation and denial of plff.’s 
title is set up in a suit for possession to accretions 
by alluvion, the onus is on plff. to prove title and 
possession wiihin limitation. To prove the 
latter, however, it is sufficient to prove accrual 
within limitation nr that though it bad accrued 
before limitation, it bad remained within the limi- 
tation period waste land raising a presumption 
that possession followed title. 15 C. W. N. 887 
F. ( Rafique and Piggott, JJ.) HabibUllah Khan 
v. Lalta Prasad. 34 All. 612 : 17 I C. 94 : 

10 A, L. J. 190. 

Applicability. 

—Art. 142— Applicability— Formal fosses - 

sion— Limitation — When begins to run. 

One R. left a widow P and two daughters, / & 
K P made a gift to the estate of R to K J sued 
for her half share and got formal possession. J s 
legal representatives ibrought a suit for possession. 
Held , that limitation began against her from the 
date of her taking formal possession. (Hears. 
C . J. and Bauer ji % J.) Mt. Purna Kuar v. 
MaNGAT Rai. 1922 All. 55 (1). 

Arte. 142 and 144 — Applicability of 

Burden of proof— Possession and dispossession. 

Where the plff. alleges possession of land and 
it is found that part of the land is de facto in the 
possession of another person, the suit must fall 
under Art, 142. It is only where the plff. does 


LIMITATION ACT (IX OF 1908), Art. 142-Appli. 

cability. r 

not allege that he has ever been in possession 
that the case will fall under Art. 144. In the 
former class of cases the plff. is bound to show 
that the dispossession or discontinuance ot pos- 
session which gives rise to the starting point of 
limitation was within 12 years of tbe date of the 
suit. (Beuman and Hayward , JJ.) Subbappa v. 
Venkappa, 39 Bom. 335 : 28 I. C. 24 : 

17 Bom. L. R. 141: 

Art. 142— Applicability — Attachment 

under S. 146, Cr. P. C,— Suit for possession. 

Magistrate attached a property as the result of 
dispute between two men under S. 146 of Cr. P. 
C. After about 12 >ears the plaintiff brought a suit 
for possession. Held, that the Magistrate not 
being a party the suit was governed by an. 120 
of Limitation Act. (Chat ter jee and Cuming. J J.) 
Pannalal v. Panchu Kuidas. 

49 C. 544 : 26 C. W, N. 432: 

1922 Cal. 419. 

Arts. 142 and J44 — Applicability — Suit 

by reversioner for possession Jrom trespassers 
against widow. 

Where during the life-time of a Hindu widow 
the defendants trespassed on the lands and re- 
mained in possession for over 12 years and alter 
the widow's death tbe reversioners sued for pos- 
session, held that the suit was not barred under 
Arts, 142 and 144 as the plff. was not dispossess- 
ed and as the possession of the defts. did not 
become adverse to the plffs. until the widow's 
death. (Milra and Caspcrsz. JJ.) Promotha 
Nath v. Dinamani. 65 I.C. 826 : 34 C. L. J. 129. 

Art. 142 — A pplicability — Suit to set aside 

order under S . 145, Cr. P. Code. 

A suit brought by a person for declaration of 
title and for recovery ot possession to property 
which was attached by a Magistrate under S 145, 
Cr. P, Code after plff.'s attempt to S. 42, Sp. Rel, 
Act and not governed by the Lim.Act, Art. 142, 
(Mookerfec andBcachcroft.J J .) Bkojendra Kisho- 
re Koy v. Bharat Chandra. 22 C. L. J. 283 : 

31 1. C 242 : 20 C. W. N.481. 

Art. 142— Applicability— Onus on plain- 
tiff to prove subsisting title on date of suit. 

In a suit for possession under art. 142 of the 
Lira. Act. the onus is on the plaintiff to prove not 
merely his title but also a subsisting title to the 
property in dispute. 16 C. 437 P.C. Rel. (Broad- 
way and Abdul ‘Qadir % JJ.) DuNl v . MALERi 
ram. 4 Lah. L. J. 382 : 

1922 Lah. 432, 

Art*. 142 and 144— Applicability of— 

Suit by licir to recover possession from trespasser 
—Limitation— Tacking of advefsc possession . 

When an owner of a property has died in pea- 
ceful possession of the estate which is then seiz- 
ed by a trespasser before the lawful heir has en- 
tered in possession, a suit by the lattcr*to recover 
the estate is governed by Art. 144 and not by Art. 
142 of the Lim. Act. Distinction between Arts. 
142 and 144 pointed out. Though an heir can 
tack on the possession of the predecessor-in*title 
to his own, a trespasser cannot be allowed to add 
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LIMITATION ACT (IX OF 1908). Art. 142— Appli- : LIMITATION ACT (IX OF 1908), Art. 142— Dis 
cabilily of. continuance of possession. 


to his possession the possession of another pre- 
vious trespasser whom he dispossessed. ( Stanyon , 
At J . C.) Ganno v. Benni. 43 I. C. 913: 

14 N. L. R. 82. 

■ " Art. 142 — Applicability — Suit for remo- 
val of trees— Possession of land — Limitation. 

Art. 142 of the Lira. Act applies to a suit for the 
removal of trees planted on lands alleged to be- 
long to the plff. but which is in the possession of 
the deft. 6 O. L. J. 329; 10 A. 634 dist. ( Daniels , 
J. C.j Ghafur Khan v. Lala Prag Narayan. 

9 0. L. J. 17 : 1922 Oudh 47. 

Art. 142 — AppIioabihty^Suit to contest 

order of Collector under Bengal Survey Act — 
Limitation , 

When it is sought to reverse or modify the 
order of the Collector under the Bengal Survey ! 
Act, S 41, Art. 142 of Schedule I to the Limita- 
tion Act applies and time runs from the date of 
the order of the Collector, (Das and Adami , JJ .) 
Prabhucharan v. Secretary of State for 
India. 6 P. L. J. 61 : 61 I. C. 46 : 

2 P. L. T. 118. 


Art. 142 — Constructive possession — Trt$- 

passer— Position of —Adverse possession . 

A right of a trespasser by adverse possession 
is confined to the land actually in his possession. 
(Miller, C. J. and Coutls , /.) Kumar Pramath 
Nath v. Meil. 5 Pat, L, J. 273 : 1 Pat. L T. 760 : 

56 I. C. 184 : 1920 Pat. 146. 

Co sharers. 

Art. 142 -Co-sharers— Adverse possession 

. when. 

When one person is in possession of property 
for himself and his co-sharers, bis possession is 
of a fiduciary character and the mere fact that he 
mortgages it stating that it was bis absolute pro- 
perty by a registered deed does not show that the 
character of his possession is changed so as to be 
adverse against the other co-owners. The doc- 
trine of constructive notice by registration does not 
arise in the case as there is no duty imposed upon 
the co sharer by law to search in the Registering 
Office. (Scott Smith, J.) Umrao Singh v, Lachh- 
ut Nakayan. 25 P. L. R. 1917 : 89 I. C. 762 • 

19 P. W. B.1917. 


Arts. 142 and 144— Applicability of— 

Suit for possession of immoveable property. 

In a suit governed by Art. 142 the plaint ff must 
prove his possession within twelve years from 
the date of suit and on failure to do so, the suit 
should be dismissed without going into the ques- 
tion of the defendant's title, but in a suit governed 
by Art 144 the plaintiff has only to prove his title 
and the deft, would then have to prove bis allega- 
tion of adverse possession. (Twomey, C. J. and 
Robinson , /.) Muthia Chetty v. Sbbna Thevar. 

66 I. C. 961 : 12 Bur. L. T, 234. 


VI pvBOcaBlUU, 

— Art. Discontinuance of possession- 
What the Plff. must prove , 

If the plff. in a suit for possession'on a declara 
tion of title, fails to prove that he ever exercise, 
posscsston within 12 years before suit, and the* 
is nothing to show that the land was not capabl. 
ot ordinary occupation or cultivation, his suit i 
barred and the deft, need not prove adverse pos 
Sion for 12 years. (Walmslcy and Greaves JJ 
Uday Mandal v. Ram Durlabh Sarkar. 

62 I. C. 707 


— — — Arts. 142 and 144- Applicability of- 
Suit for possession based on title. 

Where a plaintiff who does not allege dispos- 
session sues for possession of immoveable pro- 
perty based on title. Art 144 and not Art. 142 of 
the Limitation Act applies. (Twomey, J.) Aung 
Hla v. Ton Gyi. 8 1. B. B. 264 : 36 I. C. 432 : 

» Bur. L. X. 242. 

Constructive poisenion. 

" . . ~ 4^-. 1^2 — Constructive possession — Proof 

of title— Delivery of symbolical possession— Ad- 
verse fossession-Tacking - Independent Ires- 
passers. 

Where it is proved that the true title to land 
is on the plff. and that the possession of the dc- 
{S“ nl ^Passer commenced within 12 years 
before suit, the suit is in time under art. 142 of 
the Lim. Act. Independent trespassers not claim- 
ing under one another cannot tack on their pos- 
session for ihe purposes of art-142 of the Lim P Acr 
? 03 „ 3Cssi0D passed from the first to the 
Sfln i 1 ” 55 " there is 3 constructive restora- 
fjfS „ f a ™ omen tary restoration of the true 
title i to 'Possession. As against the judgment-debt 

and Suhrawardy, JJ.) Janaki Nat J sah^A v” 
Baikuntha Nath Ghattack. 86 c. L.J i4n - 

27 C. W. N. 339 r 1933 Cal. l7<j 

C D—Vol. Ill 146 


Jf5 J* Ui - Disconli »'*°*« of pos 

The mere fact that a mine has not been worker 
by the owner does not amount to a discontinuanci 
of possession within Ait. 142 of the Ac° (Fleloha 
and Sha „,sul Huda, JJ.) Bengal Coal Company 
Ltd. v. Monoranjan Bagchi. 

441. C. 297 : 22 C. W. N.441 
— — Art. 148 — Discontinuance of possession- 

Dispossession occurs whcie a person comes it 
and drives out the others from possession : dis 
continuance of possession occurs, whore the 
person in possession goes oul and is followed 
into possession by others. The mere fact tbal 
a peison being the owner of property cease' 
to issue bills for its rents will not amounl 
to discontinuance of possession. (Wallis, C. J. and 
spencer, J.) Kuppuswamy Chetty v. Kusala 
Ramiah. (1918) M. W. N. 683 : 8 L. W 651^ 

49 I. C. 89 : 24 M. L. f. 424^ 


Evidence^/. I42 ~ D,scolllinua "0‘ of possession- 
If the owner leaves his land in the possessic 

of a stranger for over 20 years and lives am 
cultivating other lands it coostituiesabandonmen 
(Benson andSundara Atyar,JJ.) Thangaswam 
Thevan v, Kajaram Naidu. 19 1 C 4 

(1913) M.W.N. 81 
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LIMITATION ACT (IX OF 1908), Art. 142— Dis- 
continuance of posaessioa. 

Arts 142 and 144 — Discontinuance of Pos- 
session — Co* sharer— Possession by mutual consent 
in ignorance of right— Adverse possession. 

Where two persons are in a joint possession 
of a land by mutual consent for 12 years in igno- 
rance of the fact that one is entitled to the whole, 
limitation against the latter by discontinuance of 
possession under Art. 142 or by adverse posses 
s ion under Art. 144 arises. The mere fact of con- 
sent does not prevent the possession from being 
adverse. 24 M. 387 P. C. ; 28 B. 87 Rcl. ( Jenkins , 
C. 7., Holmwood and Chapman , 77.) Dwakaka- 
nath Chowdhury V . SashtikiNkar Banerjee. 

18 I. C. 869 : 17 C. W. N. 595, 

Dispossession. 

— —Art. 142— Dispossession— Proof— Suit for 


LIMITATION ACT (IX OF 1008), Ait, 142-Dji- 
possession. 

•Art. U2 - Dispossession— IV hat is— Acts 


possession. 

Where a plaintiff sues for possession of pro- 
perty alleging a trespass on the part of the deft, 
the plff. must show that he was in possession 
within 12 years. Otherwise his suit must tail. 
( Daniels , 7.) Jharap Rai v. Jaint Rai. 

1028 A. 418. 

— Art. 142 — Dispossession — bymboli cal 

possession. 

Delivery of symbolical possession has not the 
effect of interrupting adverse possession against 
persons not bound by the decree. ( Pratt and 
Kanga % 77.) Kaghuxath Waman v. KoNdibe 
Babajee. 24 Bom L. R. 499 : 46 B. 932 : 

1922 Bom. 3. 

•Art. 142— Dispossession— Discontinuance 


of possession — Independent trespassers — iso 
lacking . 

Tbe latter of two trespassers could nut be 
allowed to add to the period of her hostile pos- 
session the period of possession of a former 
trespasser, the auction-purchaser, trom whom 
she did not derive title ia any way. ( Macleod, 
C.7. and Fawcett , 7.) Kamchasdra Balwant 
Athale v. Balaji Ganesh Kulkarnj. 

22 Bom. L. R- *452 : 45 B. 570. 

[Also 49 1. C. 751 (Cal.) ; 59 I. C. 805 ; 

4 40 I. C. 337 : 44 Cal. 858: (P. C.). 

2 Pat. L.J. 506 : 41 I. C 114. 

16 I. C. 43 : 37 Mad. 440] 

Art. 142— Dispossession — $ ale under 

Public Demands Recovery Act— Nullity— Suit for 
possession. 

When notice has not been served under section 
10 of the Public Demands Recovery Act, a sale 
under the Act must be deemed to be a nullity, a 
sale wholly without authority. (Mookcrjce, 7.) 
Lalit Mohan Sen Manokanjan Ghosh 
CllAUDHUKI. r 36 c. L. J. 208 : 1923 Cal. 13. 

Art. 142 —Dispossession— Meaning of— 

Discontinuance. .. 

Art. 142 of the Lim. Act refers to dispossession 
or discontinuance of possession. Dispossession 
implies the coming in of a person and his dnvin^ 
out another from possession. Discontinuance ol 
possession implies the going out of the person in 
possession and his being followed into possession 
by another. ( Hooker jec and Cuwtng. JJ) Dhaku 
ChaNdra Pramanick v. Naiiusii Chandra 

Hondo, . 86C L - , ' 35: 19 S 2 0 3 Ca? H 


done on portions of property - Effect of. 

There is no dispossession within the meaning 
of Art. 142 of tbe Lim. Act unless there is termi- 
nation of the possession of the rightful owner 
followed by ibe actual possession of another. As 
loog as reliable evidence of acts of ownership is 
forthcoming there is no difference between 'the 
proof ol possession on the case ol jungle or un- 
cultivated lands and that in the case of cultivated 
lands. 5 C. L. R. 481 ; 1 C. W. N. 277 Kef. (AT. 
R. Chatlcrjcc and Pe<irson , 77.) Behaki Lal 
Nandi v , Nkityananda. » 

1922 Cal. 224. 


Art. 142 —Dispossession— Order under 

S, 145, Ci\ P. Code . 

Where a Criminal Court makes an order under 
S. 145, Criminal Procedure Code, and awards 
possession ol immoveable property but that 
order is found to be made without jurisdiction, a 
suit to recover possession ia governed by Art. 142 
and not by Art. 47. ( Mookcrjce , A. C. 7 and 
Fletcher , 7.) Bharat Chandra v. Ham Sundak 

60 I. C. 860. 


Art. IA2~ Dispossession— True owner 


, m 

obtaining possession by force — Limitation . 

Possession of the true owuer however obtained, 
counts in bis favour for the purpose of ari, 142 of 
the Lim. Act. in a suit brought by him for the 
recovery of possession on establishment ol title. 
(RUhardson and Bcachcroft, JJ.) Hari Das r. 
Debendra Ram Banerjee. 45 I. C. 548. 

Art. 142— Dispossession— Meaning of, 

If the legal possession remains with the true 
owner even though property is attached under 
S. 146. Cr. P. Code, the attachment does not 
amount to dispossession of the owner or discon- 
tinuance of his possession. Dispossession implies 
the coming in of a person and the driving out of 
another in possession. Discontinuance of posses- 
sion takes place when the person In possession 
goes out and is followed by another who takes 
possession of the land. Attachment under S. 146, 
Cr. P. C. is not dispossession or discontinu- 
ance within the meaning of Art. 142, Limitation 
Act, (Mookcrjce and Beachcroft, JJ.) BroJENDRA 
Kishore Roy v. Bharat Chandra Roy 

22 C. L, J. 283 : 20 C. W. N 481 : 31 I, C. 242. 

Art. U2— Dispossession — Landlord and 


tenant- Rent-free title— Suit for rent. 

Where in a suit for rent, the plaintiff treats the 
defendants as trespassers and the defendants are 
found to have been in adverse possession as rent- 
free holders, for over a century, the suit is barred 
by limitation. ( Mookcrjce and Beacncrofl , 
Jai-ak Ahmed v. Bikendka Kisiioke. 

24 I. C. 319: 22 C. L. J. 126. 

Art. 142— Dispossession — Trespass- 

Isolated act of . ,.i /, , 

An isolated act of trespass does not constitute 

I dispossession. (M.ohcrjee and beach n c J°f 1 ' 1 ^ 
j PUKNA CtHNDKA V. ANANTA KEOT. 20 I. C. 79. 
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LIMITATION ACT UX OF IMS). Art. 142— Dis- 
possession. 

Art. 142— Dispossession— Landlord and 

tenant— Suit by occupancy tenant against land- 
lord for possession of holding of which he teas 
dispossessed. 


. LIMITATION ACT (IX. OF 1908). Art. 142-Eject- 
meat suit. 

1 Act, and tune runs from tbe date ol the decision, 
j [Das and Adanii t JJ A ALIKHAN v. SECRETARY 


of State for India. 


61 I. C. 78 : 2 P. L. T, 183. 


The period of limitation for a suit by an occu- 
pancy tenant for possession of an occupancy 
holding from which he was dispossessed by the 
landlord is twelve years from the date of dispos- 
session under Art. 142 of the Second Schedule to 
the Lim. Act. [Rattigan and Shah-Din. JJ.) 
Ghulam Rasul v . Umar, 133 P. t. B. 1911 : 

11 I. C. 521 : 243 P. W. B. 1911. 

Art. 142— Dispossession — Successive 

trespasser in continuous possession for 12 years 
in all. 

Where a number of independent trespassers 
are continuously and successively io possession 
of immoveable property for over twelve years, 
the rightful owner is thereafter barred from 
suing to recover the property although not even 
one of the trespassers has been in adverse pos 
session of the property for o/er twelve years. 
[Kumat aswami Sastri and Dcvadoss y , JJ.) 
VbnnamRamayya v. Kosuru Kotamma. 

45 Mad. 370 : (1922) M. W. N. 132 : 

80 M. L. T. 143 : 42 M. L. J. 319 : 

1922 Mad, 59, 

Art. 142 — Dispossession — Successive 

trespassers— Title by whom acquired. 

Of successive independent trespassers* who 
have been continuously in possession for the 
statutory period, the first trespasser gets the 
title and not the last, who is in possessioo at the 
time when the title of the real owner is extin- 
guished. 2 A. 51 P. C. Rel- i [Ayliag and 
Srinivasa Aiyangar , JJ.) Subbaiya Paxdakam 
v. Mahammad Mustapha Maracayakv 

21 M. h. T. 62 : 5 LW. 680 : 40 I, C. 50 : 
•*' -• ••;»■» - : 38 M. L. J, 85. 


Art. 142 — Dispossession— Discontinue 

a nee of possession— What constitutes. 

Under Art. 142, the Court should find the start- 
ing poiot of dispossession or discontinuance of 
possession. Dispossession implies an ouster from 
possession followed by the possession of another 
person. Therefore a finding that Ihe deft, 
was not in possession for twelve years before 
suit implies that plaintiff brought his suit within 
twelve years of his dispossession. 29 Cal. 518 
(P.C.) foil. [Coutts and Dass , JJ ) Madan MohaN 
Singh v. Brij Behari Lal 1 Pat. I. T. 505 : 

5 Pat. L. J. 592 : 1921 Pat. 29. 

Art. 142 — Dispossession— Proof of within 

12 years. 

When a plfi. suv» for possession on the alle- 
gation that while in possession he was dispossess- 
ed b7 the deft, he must show the time of dispos- 
session and be must 1 bring the suit within 12 
years from that date. [Das t J .) Bhikhan Qassab 
v , MARDAN All. 

56 I. C. 40. 

Arts. 142 and 114 —Dispossession— Co- 

shartr— Adverse possession , • 

The presumption is that the possession of one 
tenant-in-common is the possession of the other. 
Ar.d though allegations of dispossession and dis- 
continuance of possession bring the suit under 
Art; 142, Lim. Act, yet in the case of a suit for 
possession by a feoaot in-common, the onus lies 
on the deft, tenant in-coramon to prove when the 
joint possession ceased. (Pratl % J. C. and Hay- 
ward. A. /. C.) asudomai v. All 

10 I. C. 554 : 5 6, L, B. 49. 


— Artii 143 and 144— Dispossession— Vsu- 

fructuary mortgagee pwf in possession and sub- 
sequently ousted. i.j 

.d« Wheiea ,us'ufru<;luaiy i mortgage was pul in 
possession but has subsequently lost it, a suit by 
the mortgagee to recover possession is governed 
by art. 142 or 141 as tbc case rnty he. (Batten. 
A.J.C.) ANjuman Tslauia b. HisaJIAL. 

, ' Ti ' 9'K. L. B.‘ 17® t 89 1. C. 65. 


" ^-Art. 142 — Dispossession— Ptoot of pos- 
session within 12 years. ■' i>- 1 • ./ . ,■ u 

Pontiffs ^arfc b'^utld to prove possession 
wlbiij V,wats in a suit lot retoveiy of pbSses^ 

iff.« 8 M e r d by At ‘- 142 0{ the Limitation Act. 
IKoss.,/.) '.OAXANI §Ayv l P > ,,pAI.9HANo5AUy. 

• \m» 1 \ V. un( J - 4 r v ..1984 341 

.An adverse 

Survey Agt amounts; to dUpossepsroo 0 ,within the 
fliwulng .ol Ar(. 142 o(,Sqh,J. to tKdSw&SS 


Ejectment 8uit. ‘ 

Ait. 142 — Ejectment — Title of plff. 


Strict proof essential 

The plaintiff in an ejectment action must, in 
order to succeed, strictly prove his own title, (fl/r. 
Ameer Ali.i Ramcuandra Martand Maikar v. 
Vixaya K. Vknk'atesh Kothekar. 42 Cal. 384 : 
41 I A. 290: 18 C. W. N. 1154 : l L. W, 831 : 

10 N. L. B 118 : 16 ML t; T. 447 ! 
j (1914) M. W. N. 835 : 1$ Bom. 1. B. 803 : 
. 12 A. t. J. 1281 ! 20 I. C. 290 : 

20 C L. J. 573 : 27 M. L. J. 833 (P. C.) 

Art. 142 -Ejectment-. Title— Possession 


within 12 years— Onus. 

O' It' A suit for ejectment, the onus is on the 
plaintiff to prove not only Ins title lo possession 
but the fact of his dispossession ,or, discontinu- 
ance of possession within 12 years. (Sir -John 
Edge.) Dharanj Kanta Lahirj ». Gabar Al'i. 

■ > w. H. 157 : 17 C. W. If. 369 ; 

13 M. L. I. 186 : 17 C. L f , A77 
16 Boa. L. B 445 : 18 1. G. 17 : 
, ,25 M. 1 . ). 85 (P, j) 




». 1 ( 


,nh 



2327 


CIVIL DIGEST, 1911—1923. 


2328 


LIMITATION ACT (IX OF 1908), Art. 142— Eject- LIMITATION ACT (IX OF 1908), Art. 142— Eject- 
meni suit. meat suit. 


Art. 142 —Ejectment suit— Title— Onus 

of proof— Prescriptive title. 

The onus of cstablising title to property by 
reason of possession tor the prescriptive period 
lies on the person asserting such possession. In 
a suit under Art. 142 it is oh the plaintiff to prove 
possession within 12 years- 20 A. 182 not foil, 39 
M. 017 (P.C.) 16 C. 473; 37 I. C. 794, Foil. [Walsh 
and Ryves, JJ .) Jai Chand v Girwar Singh. 

41 All. 669 : 52 1. C. 366 : 17 A. L. J. 814. 

— Art. 142 —Ejectment suit— Title and 

possession to be proved . 

A pltf, in a suit for possession must show title 
and where it is alleged that he is out of posses- 
sion he must show affirmatively that he has been 
in possession within twelve years of the suit. 
(Walsh and Stuart , JJ.) Champa Lal v. Mangal 
Chand. 

40 I. C. 420. 

Art, 142— Ejectment, suit— Proof of— 

Plaintiff s title. 

In an ejectment suit, the defendant cannot be 
put to the deiencc of his title at all unless the 
plaintiff claims from the Court the relief to which 
he is entitled within the time prescribed by law. 
( Piggotl , J.) Bhole Singh v. Bhagwant Singh, 

15 I.C. 10: 10 A. L. J. 13. 

Art. 142 —Ejectment suit— Pita of ad - 

verse possession— Onus. 

Where in a suit lor possession the plff.'s title is 
denied by the deft, who sets up adverse possession, 
the plaintiff must prove both ownership and pos- 
session within the statutory period, t Karamat 
Hussain. J.) Bkulal Sahu v. Ramshar Sahu. 

9 I. C. 812. 


Art. 142 — Ejectment suit— Title and pos- 
session within 12 years to be proved. 

In a suit in ejectment plff. must prove a valid 
title and possession within 12 years. Mere pos- 
session without title will not avail unless it is 
proved to have existed for 12 years. (Beaman 
and Heaton , JJ.) Bapui Narayan Chitnis v. 
Bhagvant Balwant Chitnis. 42 Bom. 357 : 

45 I. C. 550 : 20 Bom. L. B. 346, 


Art. 142 —Ejectment suit— Declaration 

0 f nut-pica of separate title on partition— Bur- 
den of proof. 

The burden of proof in a suit for hhas posses- 
sion lies upon plff. to prove his title where he 
pleads joint purchase with deft, notwithstanding 
the plea of defts. that the land was originally 
joint and on partition fall to their share. I [Chat- 
terjee and Richardson, JJ.) Oli Sha v. Farid 
Sakdar. 41 c _ 690 _ 


Art. 142 — Ejectment suit — Burden of 

pT TAn ejectment suit, plff. should prove hi. pos- 
session within the statutory period but if plB- »s 
mentioned in the Record-of-Rtghts as the person 
in possession, then the burden is shifted on the 
deft, and he must prove that plff. had been out of | 


possession for more than the statutory period. 
A Court in dismissing a sun as barred by limi- 
tation must state clearly under what law it is 
barred and whether the iacts necessary for 
applying that law have been established. [$har- 
fuddin and Alullick, JJ.) Bakkat Ali v Basant 
Nunia. 

39 I. C. 356 : 21 C. W. N. 175. 

Art. 142 — Ejectment suit — Title is to be 

proved. 

Title must be strictly proved to entitle plff. to 
ejectment. (Sanderson, C. 7., Woodrofje and 
Moohcrjee , JJ ) Ramchandka Sil v. Ramanmami 
Dasi. 

36 I. C. 890 : 20 C. W. N. 773. 

Art*. 142 and 144 —Ejectment suit — 

Landlord and tenant — Rent decree obtained by 
pljf.'s predecessors . 

In a suit for possession of land held by raiyats, 
a rent decree obtained by plff.’s predecessors 
within 12 years before suit saves limitation. 
(Coxc and Chattcr/cc , JJ.) Deo Nanda Prasad 
v. Udit Narayan Singh. 23 I C. 298 : 

18 C. W. N. 940. 


Art. 142 — Ejectment suit— Suit for pos- 
session— Proof of possession within 12 years of 
suit is necessary. 

In a suit for possession consequent on a dis- 
possession, plff. must prove that the disposses- 
sion occurred within 12 years of suit. (Jenkins, 
C. 7 and Mookcrji , 7.) Bishambar Satbhaya v. 

Nadiar Chand Mandal. 

22 I. C. 64 : 18 C. L. J. 601. 

Art. 142 —Ejectment — Landlord and 

tenant — No evidence as to character of tenancy 
Limitation applicable— Special or general. 

In a suit for possession by a tenant where 
nothing is known about the origin and the char- 
acter ot the tenancy the burden is upon the deft, 
to prove special circumstances abridging the 
ordinary period of limitation applicable to the 
case. (Hooker jee and Iaka 

Nath V. Is war Chandra Das 14 C. l. J. 598 

11 I. C. 164 : 16 C. w. N. 3B8. 

-Art*. 142 and 131 -Ejectment Suit-Suit 

• . . . r .'....Wai.' AM 


possession of temple— Limitation. . 
he period of limitation applicable to a suit 
possession of a temple is that contained in 
142 of the Lim. Act, and not Art. 
litatior. Act. 4 Cal 683 diet. [Ayling and Scsha- 
Aiyar. JJ.) Sankakalinua Mudaliak v. 
rHALINGA MUDAL.AR. B2I . C . 637 . 

■Arts. 142 and 144 — Ejectment suit—Pos - 

• • . • i a . - u . «■ a f Arrtrt f 


on within 12 years-Onus of proof. 
a suit for possession, the plaintiff must 
* not only that he is entitled to the property 
ilso (if and in so far it is contested) that he 
iot been out of possession during ,ho wh °' c 
; 12 years preceding his suit.The fact that d - 
ints are not able to establish affirmatively that 
have been continually in possession tor the 
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LIMITATION ACT (IX OF 1908), Art. 142— LIMITATION ACT (IX OF 1903), Art. 142 — 
Ejectment sait. \ Ejectment suit. 


said period of 12 years under Art. 144 does not 
necessarily entitle the plaintiff to succeed unless 
the requirements ol Art. 142 are also satisfied. 
{ Ay ling and Tyabji, JJ.) Kaliaperumal Keeru- 
dayan v. Chidambaram Thanjikan. 

29 I. C. 10. 


Art. 142 — Ejectment suit — Form of issue. 

In a suit for possession falling under Art. 142 
of the Lim. Act, the issue should properly be 
'* whether the plaintiff was in possession within 
12 years prior to tbc suit," (Sundara Aiyar , /.) 
Rangachariar, In re. 

16 I. C. 190 : (1912) M. W. N. 176. 

Art. 142 — Ejectment suit— Dispossession 

— Onus . 

A suit for possession based on a dispossession 
of the plff. by the deft, is governed by Art. 142 
and not by Art. 144 ol the Act. The onus is on the 
plff. to establish that his possession continued 
within 12 years before suit. [White, C. J. and 
Sadadva. Aiyar , J.) Prakkateri v. KoRam. 

141. C. 296 : (1912) M. W. N. 532. 

Art. 142— Ejectment suit— Dispossession 

within 12 years— Proof of. 

Where the plaintiff sues for recovery of posses 
sion of property alleging a dispossession within 
12 years it is for him to prove his possession and 
dispossession within that period. Payment of 
revenue may or may not be evidence .of posses- 
sion but relation of rents from tenants is evidence 
of such possession. [Kotwal, A. J. C ) Raghura i 
v. Ballabhdas. 1923 Nag. 96. 

-Art* 142 — Ejectment suit — Landlord and 

tenant . 

Art. 142 is not applicable if the possession by 
the deft, of a limited interest in land is not adverse 
to the plff. landlord, [Batten, A , /. C.) Kanhaiya 
Lal v. Dulab Singh. 

17 I. C. 608 : 8 N. L. E. 163 


Art. 142— Ejectment suit — Possessic 

within 12 years— Onus. 

Where in a suit for possession after disposse: 
sion of the plff. his possession within limitalio 
is denied, it is for plff, to prove such possessioi 
Lindsay , J , C.) Ratipal v. Bipin Chandr 
Chattekjke. 41 I. C. 80 : 4 0 L. J. 85- 


; Art. 142 -Ejectment suit— Suit for 
session of land free of the house and trees. 

,, 142 of Act is applicable to a 

£Fu**u loa 01 ,and £ree of lh * h ouse 
trees which have been built and plai 

r r dJm U i y B a ( !I dlWill T ut any Consent - and that s 
a claim is aot similar to one merely for the 

moval ot the trees. ( Kanhciva Lal, A J 

Jagmoiun Singh v. Tula Ram Das. 

25 I. C, 701 : 17 0. C. : 


... A . rt - 142 ~ Ejectment suit — Title 
dispossession— Proof. 

fa an ejectment suit a plaintifi must prove 
ht ,e and dispossession by the defendant n 
12 years before tbe date of the institution ot 

t h?’i P ° sse3sl0 “ ,s different from nser ; ar 
the land is unfit for use in the usual 


plaintiffs possession is presumed till contrary is 
proved, which presumptioo beiug one of tact, is 
not conclusive and depends in every case upon 
the particular circumstances. (.Vi//er, C. J. and 
Mulltck, J.) Inder Lal v. Ram Surat Kuer. 

5 Pat. I. J. 72i : 2 P. L. T. 55 : 

58 I. C. 773 : 1921 Pat. 118. 

“ Arts. 142 and 144 — Ejectment suit — 

Entry of deft.'s name m Record of Rights -Onus. 

In a suit for possession where the entry io the 
Record-of-Rights is in favour of defts. plff must 
prove his possession within 12 years of suit. 
[Adam, J.) RlSHEN PRASAD SlNGH V. SfRAJ 
Narain Prasad Sahi. 54 i. c. 960. 

~ — “ Art. 142 — Ejectment suit— Possession — 
Onus— Character of land— Proof of proprietary 
title 12 years before suit— Presumption— Onus. 

The onus that lies on plff. in a suit under Art. 
142 of Lira. Act o( giving affirmative evidence of 
possession within twelve years prior to the date 
of suit is not affected by the character of the land 
in question. Where in a suit to which Art. 142 
applies plff. proves bis proprietary title at a 
period prior to twelve years before the 

inslitution of suit, the presumption is that his 
possession continued till within twelve years of 
the suit. In such a case the plff. must succeed 
unless the deft, rebuts the presumption of plff's 
possession and proves that the pig’s title was 
extinguished by adverse possession. (Af ullick and 
Athmson, JJ.) Midnapur Zamindary Co., Ltd 
v. Pandby Sirdar. 2 Pat. L. W. 143 •' 

41 I. C. 114 : 2 Pat. I. J. 506. 

Art. 142— Ejectment suit— Landlord 

and tenant— Bengal Tenancy Act, Sch. HI, Art. 3. 

A suit by tenant for possession of his holding 
on his being dispossessed by a co-sh3rcr landlord, 
not in bis capacity as landlord but as having ac- 
quired a Jote interest in the holding, independent- 
ly of his interest as landlord comes under Art 
142 and not under Art. 3, Sch. HI, Bengal Ten- 
ancy Act. (Atkinson, J.) Gawher ali v. Emayat 
AU - 38 1. C. 777. 


M2 and Hi— Ejectment— Suit for 
possession— Burden of proof. 

In a suit lor possession or dispossession or 
discontinuance of possession, limitation runs from 
dispossession or discontinuance of possession and 
the plff. has to show that be or his predecessor-in- 
title had been in possession within 12 years of 
date of suit. Article 142 applies to such a case. 
(Maung Kin, J.) Appan Charan v. Kyanuse 
M a - 41 I. C. 722 ; ll Bur. L. T. 150. 


~ art - cue— Ejectment— Possession within 

12 years. 

Where the defendant alleged ho was in posses- 
sion of waste land for 40 years prior to the 
suit, having cleared tbe jungle, the suit is 
governed by Art. 142 and the plaintiffs have to 
prove that they were the true owners a n d were 
in possession within 12 years prior to suit. IMc 
Colt, A,J. C.) Nqa Po v. Ngasopb. 

87 I. C. 881 : 7 Bur. 1. J. 265. 
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LIMITATION ACT (IX OF 1908), Art. 142 — 

Fishery. 

Fishery. 

Art. 142 — Fishery— Suit for rents. 

Art. 142 of the Limitation Act applies to a snit 
for recovery of possession of a Jalkar or declara- 
tion of plff’s tide thereto, where the question is 
whether the Jalker belongs to the plff. or deft, 
as persons claiming to receive rent in respect 
thereof and which of them is entitled to collect 
the rent, there having been no grant or completed 
casement, etc., in either party's favour. [Wood- 
roffe and Chaudhuri , //.) Madhab Chandra 
Mandal v. Nagendra Nath Sen. 

34 I. C- 841. 

Arts. 142 and 144— Fishery— Right to 

possession of dobas in the bed of the old channel 
— New channel in communication with the 
fishery — River shifting course leaving — Grantee 
of fishery right , continuing to fish in new channel 
— Limitation. 

Where a river shifts its course, leaving dobas 
in its old bed, and the grantee of a fishery right 
in it has been fishing in the new channel witnin 
the period of limitation, there is no bar to a suit 
for possession of the dobas . ( Carnduff and 
Richardson, JJ.) Hem Chandra v. Secretary 
of State. 23 I. C. 136. 

Arts. 142 and 144 — Fishery — Ouster from 

right to catch fish — Limitation. 

If a person is completely ousted from bis right 
to catch fish in water on his own land by a de- 
finite act of aggression by another party, such act 
amounts to a dispossession from immoveable pro- 
perty within Arts. 142 and 144 and a suit to 
obtain possession of such benefit must be brought 
within 12 years of such dispossession. [Chapman 
and Roe, JJ .) BaKER Hussain v. RaNjit Koer. 

2 Pat. L J. 289 : 39 I. C. 777 : 

1 Pat. L. W. 687. 

Invalid alienation. 

'Art. 142 —Invalid alienation — Revenue 

sale— Suit for possession by proprietor. 

In a suit for possession by proprietor against 
a purchaser of bis estate, in a revenue sale by 
the Collector under Bengal Rev. Sales Act. (1869) 
if the arrears are not due, the sale is void and no 
suit to set aside is necessary. The proprietor 
can sue within 12 years of the alienation and dis- 
possession. ( Jenkins , C. J. Mookerjee and 
Richardson . JJ.) Krishen Loyal Gir v. Irshad 
Ali Khan. 31 1. C. 986 : 22 C. L. J. 625. 

Art. 142— Invalid alienation— Disposses 

sion — Suit for possession —Palayam— Successive 
holders — Fresh cause>of action. 

Assuming that the estate of a poligar is one for 
life, the poligar , for the time being ordinarily 
represents the estate.* If therefore the poligar 
for the time being is disposessed and he fails to 
sue for possession within 12 years of the dispos- 
session, the person in possession gets an absolute 
title to the estate. The successor of poligar has 
not got a fresh starting point from the date 
of his succession unless he shows that his prede- 
cessor had effectually debarred himself from 
suing and there was no one else who would have 


LIMITATION ACT (IX OF 19081, Art. 142-Per- 
missive possession. 

sued successfully for possession. [Wallis, C. 
and Spencer , J.) The Midnapore Xamindari Co. 
Ltd. v. Malayandi Appaswamy Nayaker. 

41 Mad. 749 : 24 M. L. T. 1 *: 8 L. W. 382 : 

47 I.C. 738 : 34 M. L. J. 663. 

Arts. 142 and 144 — Invalid alienation— 

Possession under. 

A village was leased in 18*1 for 10 years. In 
1885 the lessor mortgaged the village. In 1887 
the mortgagee sued on his mortgage, brought the 
properties to sale and purchased and obtained 
possession of the same in 1890. In 1903 a suc- 
cessor of the lessor sued the auction-purchaser 
for recovery of possession on the ground that 
the properties belonged to a trust and as such 
the auction sale was void. Held that whether art. 
142 or 144 applied, the suit was barred inasmuch 
as the purchaser remained in possession adver- 
sely to the trust from 1890. Very strong evidence 
is required to show that the auction -purchaser 
was no. in possession. (Miller and Tyabji , JJ.) 
Govinda Dossv. Rajah Venkata Perumal. 

26 I. C. 537 : 27 M. L. J. 195. 

Arts. 142 and 123— Invalid alienation — 

Joint share — Suit to set aside . 

A suit to set aside an invalid sale to the extent 
of the plff.’s joint share and for possession 
thereof is governed by Art. 142 and not 123. 
[Mating Kin , /.) Hla Gyaw v. Aumg Pya. 

42 I. C. 121 : 11 Bur. L. T. 119. 

Peimissive posseision. 

Arts. 142 and 144- Permissive possession 

— Suit for possession— Conveyance of properly in 
satisfaction of mohar — Adverse possession. / 

In 1898, the plff.'s husband sold to her two 
houses by a registered document in satisfaction 
of her mohur (dower). In one of the houses the 
plff.’s husband continued to reside as before till 
his death in 1911. On bis death the defts, 
having forcibly taken possession of the house, 
the plff. sued for possession. The Lower Courts 
rejected the claim first, on the ground that the 
document was without consideration, and 
secondly, that the claim was barred by time. 
Held, that the document being a document of 
advancement, no consideration was necessary. 
The suit was in lime, for the residence by the 
husband from 1898 to 1911 was permissive and 
on behalf of the plff. and not adverse. [Beaman 
and Heaton , JJ.) Ibrahim Bhura Jamnu v. Isa 
Rasul Jamnu. 41 Bom. 6 ; 36 I. C. 716 : 

18 Bom. L. R. 810. 

Art. 142 — Per missi VC pos session— Onus 

of proof. 

Where plff. alleging that deft.'s possession was 
permissive and that he constructed his amla on 
the land in suit sued for possession and for a 
perpetual injunction to remove his amla. Held , 
that Art. 142 applies only when there is dispos- 
session or discontinuance of possession the plff. 
must undoubtedly prove that deft’s, possession 
was permissive. [Broadway and Dundass, JJ.) 
Mir Mahfuz Ali v. MUssammat Mahomed 
Xamani Begam. ! 2 Lab. L; J. 611. 
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LIMITATION ACT (IX OF iBOBKAtt. 142— Per- LIMITATION ACT (IX OF 1908). Art 142 — Fowe*- 
missive possession. ao:y title. 

as regards possession and the land is capable of 
possession, the plaintiff must succeed on the 
strength of the evidence and not on the mere 
presumption that possession follows title. 
[Chat ter jee and Panton JJ. ) Ram RaTAN MANDAL 
v. Nilmoni Chowdhurv. 1923 Cal. 286. 


—Art. 142— Per missive possession— Mean- 
ing of. 

Where defendant got possession of joint pro- 
perty under a mortgage decree against some of 
the co-parceners on a mortgage executed by them 
and where the co-parceners were pro form 2 
defendants to a suit by the other co-parceners, 
tbe possession of the decree-holder is not neces- 
sarily permissive, simply because the co sharers 
were pro forma defendants. ( Coutts and Ross . 77.1 . 
Nekhari Ball v, Lakshimi Kant. 1922 P. 33. 

Arts 142 — Permissive possession— Ad- j 

verse. possession by mortgagee— Mere assertion of j 
title if amounts to . 

A mere assertion of title by a mortgagee in 
possession does not give a starting point for limi- 
tation for a suit by a mortgagor for redemption. 
Nor does the fact that tbe mortgagee’s name 
appear in the Revenue registers as owner, is a ! 
sufficient evidence of adverse possession against J 
tbe mortgagor. {Moore, J.) Maung Shwe Pausg ♦ 
v. Mau\*g ON. 11 I C. 853 : 4 Bar. L. T. 185. ! 

I 


Art. 142 and 

title— Vacant land - 


144— Possession following 
Presumption — Vendee's 


rights. 

Where land is admittedly vacant possession may 
be presumed to go with title, and in the case of 
the sale of such land the presumption is 
that posssessiou is with the vendee. Where 
the non-proprietor of land sells the same 
and afterwards the proprietors sues the 
vendee in eiectmeot. he has to prove his posses- 
sion and not merely call in aid the presnmption 
of law in cases of vacant lands. {Chevis. J.) 
Sampat Ram v. Gang a Datt. 

1924 Lah. 276, 
-Arts, 142 and 144 — Possession following 


Possession following title. 

— Arts, 142 and 144 — Possession following 

title — Dispossession within 12 years — Vacant 
land . 

1 Where the plaintiff establishes his title to 1 lie 
property he could rely upon the presumption that 
possession goes with tbe title. If there is no 
satisfactory evidence in rebuttal the presumption 
must be given effect to. No doubt if the suit 
comes under Art. 142 of the Lim. Act lime begins 
to run from the date of the dispossession. Bu' if 
the plff. alleges he is dispossessed within 12 years 
of the suit, then the question must arise, accord- 
ing to the circumstances of each case, how far 
the plff. has correctly fired the date of disposses- 
sion, and how far the onus lies on the deft, to 
show that that dale was wrong 43 1. A. 192 ; 48 f. 
A, 395 Rcl. It is for the plaintiff, in a suit for 
ejectment to prove possession prior to the dis- 
possession which he alleges. At the same time 
on the question of ' evidence the initial fact of 
plaintiff’s title comes to his aid, with greater or 
less force according to the circumstances esta- 
blished in evidence. Where plff. purchased two 
open spaces of laud in a court sale and was 
placed in possession of them and more than 12 
years after the delivery of possession, sued to 
eject the deft, a person claiming to be a subse 
quent purchaser from the judgment debtor. Held 
that the plaintiff having established his title to 
tho property could rely, on the presumption that 
possession follows title in the absence of strong 
and clear evidence to yebul it. Possession of 
open sites goes naturally with the possession of 
the property which they adjoin... [Macltod, C. 7 
and Coyajcc . /.) Mahamad Sahib Ibrahim Suiib 
v. Tiuokcuand, , , , , 24 Bom. L. B 373: 

:i - 1 » i » •! • [ ’ ii- . ; . i, * I®22 Boa. 243. 

“TT’TT^ t -’ 148 — Possession following title 

Froo/ of possession t yithin 12 years of suit. ’ 

^ Where a plalotiff / sacs' .for p'osiessioh!' he 
mus pi-ove not on] v hls4 itfc hn t aho possesion 
Mthln 12 years ft the dase’falls onder art. 1 142 of 
WCLim. Act. Where there is 'evidence adduced 


title— Evidence on both sides valueless. 

Per Curiem Uwala Prasad . 7. dissenting) 
Where in an ejectment suit, the evidence as to 
possession on both sides is valueless, the plff. is 
deemed to have failed to satisfy the burden of 
proving his possession within that period by 
merely proving his title and possession at some 
antecedent period. {Miller, C. Jwala Prasad , 
Das, Ada mi and Bu'knill % 77.) SfllVA Prasad 
Singh r. Hira Singh. 

2 Pat. L. T. 687 : 6 Pat. L. J, 478 : 

3 U. P. L. B. (Pat.) 81 : 

62 I. C. 1 : 1921 Pat. 305 (F. B.) 

■Art. 142 — Possession following title— 


Presum ption . 

In a case with evidence equally strong on hoth 
sides tbe presumption of possession arises on 
title, but when there is no evidence on either side 
presumption from title will save limitation under 
Art. 142, in the case of arable lands. [Mullick, 7.) 
Fakiralal Sahu v. Ramcharan Lal. 

35 I. C. 654 : 1 Pat. L, J. 146. 

Possessory title. 

Art. 142 — Possessory title — Adverse 

possession— Onus of proof . 

In a case where the suit is resisted on the 
ground of acquisition of title by prescription it is 
not lor the plaintiff to prove his title within 12 
years. U is for the defendant to prove hia 
adverse proprietary title. 39 Mad. 670; 17 A, L. 
]. 84. Foil. ( Gokul Prasad, 7 A Ragha Mail t\ 
Abdus Sattak. . 1923 All, 665. 


•Art. 148 — Possessory title. 


In 1915 when a survey party came to measure 
the fields it was found that the defendants were 
In actual possession of more than half of the land 
and in excess of the moioty shown under tho 
paper title. Held that there being no evidence 
at all to show at what period tho discrepancy in 
area between the title deeds and the actual occu- 
pation crept in, plaintiff must prove that tbe 
discrepancy, arose within the last 12 years 
{Marten, J.) . KasJUNAth GyaNoba v. Ganksh 
Sit a ram, 1983 'Bom. 361. 
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LIMITATION ACT (IX OF 1908), Art. 142— Fosses- LIMITATION ACT (IX OF 1908) Art 142— Snb- 
sory utle merged land. 


Art. 142 — Possessory title— Ouster— Plff. 

shown to be m actual cultivating possession. 

Where the plrt. is shown to be in actual culti- 
vating possession in the settlement record ol 1910 

— 11 and this entry has not been reoutted, it is 

correct and pld. was in possession within 12 
years. The mere entry by the patwan in the 
mutation register that the exchange took place 
on a certain date is not the proof of the date of 
the exchange. [Scott Smith , /.) Sher Singh v. i 
Khem SINGH. 2 Lah. L. J. 230. | 

Art. 142 —Possessory uilc— Possession 

under an illegal order— Effect. 

Possession under an illegal order or decree of 
a Court is not possession that can avail plaintiff 
under this article. (Ayling and Tyabji, JJ.. \ 
KaLIAPERUMAL KEERUDAYAM V. CHIDAMBARAM 
Thanjiran. 29 I. C. 10 

Arts. 142 and 144 — Possessory title — 

Purchaser from trespasser entitled to tack Ins 
possession to that of tne trespasser. 

A trespasser cannot tack his own possession to 
possession of the previous trespasser for pur- 
poses of limitation, but where a trespasser sells 
his claim to possession to a purchaser, that pur- 
chaser is entitled to tack the previous possession 
to his own possession for purposes of limitation 
and each subsequent purchaser of the claim or 
right to possession would have the similar right 
to tack the previous periods of his predecessors 
in-title. [ Lcntaigne , 7.) Ma Ml v. Hajji Maho- 
med. 1 Kang. 176 : 1923 Rang. 261. i 

Service tenure. 

Art. 142— Service tenure —Chowkidari 

Chakran Lands —Resumption— -Suit for posses-' 
ston. 

A patnidar' s possession of Chowkidari Cha- 
kran lands through receipt of the services per- 
formed by the Chowkidars , is discontinued on | 
resumption of the lands inasmuch as the services 
cease to be performed. So that a suit by a 
Patnidar for possession of resumed lands is 
governed by Art. 142 of the Act and must be 
brought within 12 years of the date of resump- 
tion. I Fletcher and Huda, JJ.) Mohendka 
Nath Sow v. Rajani Kanta Sow. 

46 I. C. 895. 

Submerged land. 

Arts. 142 and 111 — Submerged land— 

Dispossession— Diluviated lands— Periodical sub- 
mersion— Adverse possession— Lim. Act , S. 2 (4j 

— Independent trespassers. 

The terra 41 dispossession ’» though not defined 
in the Lim. Act is well understood. A man may 
cease to use his land because he cannot use it, 
as when it is under water. He does not thereby 
discontinue his possession ; constructively, it 
continues until he is dispossessed and upon the 
cessation of the dispossession before the lapse of 
the statutory period, constructively it revives. 
There can be no continuance of adverse posses- 
sion, when the land is not capable of use an 
enjoyment, so long as such adverse possession 
must rest on de facto use and occupation. L tigh v. 
Jack, 5 Ex. D. 264 ; 274 ; 29 I. A. 104 Rel. The 


annual cultivation of parts of diluviated lands 
when they emerge during a portion of the year is 
not a dispossession of the owner of the lands 
within Art. 142 for during their next submersion 
the true owner s possession revives. There may 
be circumstances to link together various portions 
of ground so as to make the possession of a part 
as it emerged, amount constructively to a posses- 
sion of the whole 24 C. 256 ; 259, Ref. Where 
land is diluviated during a part of every year, 
there cannot be continuous adverse possession of 
the same under Art. 144 of the Lim. Act, as dur- 
ing each submersion the true owner gets into 
constructive possession of the land. 29 I. A. 104 
applied. In order to make out a case of adverse 
possession for the statutory period, the defen- 
dants in the case could not tack on their posses- 
sion to that of the Government who had released 
the reformed lands to the defts. on the grtnnd 
they were the persons entitled to them. In such 
circumstances, the defendants do not derive their 
liability to be sued from or through the Govern- 
ment within S. 2 (4) ol the Lim. Act. ( Lord 
Sumner.) Basanta Kumar Roy v. Secretary 
of State. 44 Cal. 858 : 1 Pat. L. W. 593 . 

21 C. W. N. 642 : 

15jA. L. J. 398 : 25 C. L. J. 437 : 

19 Bom. L. R. 480 : (1917) M. W. N. 482 : 

6 L. W. 117 : 22 M. L. T. 310 : 

40 I. C. 337 : 44 I A. 104: 32 M. L. J. 505 (P. C.) 

Arts. 142 and 144— Submerged land — 

Discontinuance of possession — Rights of true 
owner and trespasser. 

Where land becomes submerged it is construc- 
tively in the possession of its lawful owner. Con- 
sequently where a trespasser has been in posses- 
sion of lands which at intervals of 4 or 5 years 
become submerged, there is an interruption of 
the possession of the trespasser and a revival 
of the possession of the true owner during the 
period of submersion. Consequently the tres- 
passer's possession is not continuous and he 
cannot acquire a title by advcrc possession. 
(Gokul Prasad and Sulaiman , JJ.) Ram Nain 
Misir v. Deoki Misir, 20 A. L. J. 756 : 

4 U. P. L. R. (A). 129 : L. R. 3 A. 652 : 

1923 All. 75. 


Art. 142— Submerged land. 

Where land is subject to inundation partially 
wholly by a river, the plff. must be deemed to 
in possession of the submerged portion 
ring the period of submergence. It is 
material as to who was in possession at the 
e of sub-mergence. 16 C. 518 Ref. (Mookerji 
d Holmuood , JJ ) Khf.don Lal v. Rajendra 


rain Singh. 


51 I. C. 70 : 29 C. L. J. 259. 


Art. 142 —Submerged land— Disposses- 
sion— Alluvions. 

Art 142 applies to a suit for declaration and 
possession of cliar lands which had diluviated 
more than 12 years before suit where the plaintiffs 
have proved possession and title up to the time 
of diluviation. and allege that the disputed lands 
had reformed within 12 years before suit " 
foil. (Jenkins, C. J. and Chatter jee, J,\ 
CHANDRA V. AMJUD ALI. 9 l - C> 0W 
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L'MITATION ACT (IX OF 1908). Art. 142— Sab- 

merged land. 

Art 142— Submerged land — Trespasser 

— Derelict land — Abandonment — Submersion of 
land temporarily by floods 

The presumption of ownership which would 
exist in favour of the holder of a perfect title 
during the period the land remained derelief 
cannot be made for the benefit of a holder ** f an 
imperfect title. Thus a trespasser whose title is 
nat per(e:*ed by adverse possession cannot tack 
on to his period of possession the period durir.g 
which the land remained d relict. The requisite 
factor f^r the application of this principle is tbe 
factor of abandonment and the question is 
whether the land did or did oot remain derelict. 
Such a principle cannot be applied where there 
has been no actual submersion of the land in the 
proper sense of the term and no abandonment 
but which has only been flooded in parts bv 
temporary floods which interfered for short 
periods with the use to which it c>u1d be out. 29 
Cal. 518 (P. C ) and 18 O C. 43 Expl. and Dist. 
( Stuart and Kanhaiya Lai, A. J. Cs.) Hearsp.v v. 
Sardar Karam Singh. 19 0. C. 374 : 

37 I.C. 715 : 3 0. L J. 595. 


Art*. 142 and 144 — Submerged land — 

Sutt for possession— Limitation. 

In a suit for possession on dispossession the 
onus is on the plff. to prove possession in him 
within twelve years of the suit and he cannot 
shift the onus on to the deft, by showing his own 
possession at anv period prior to twelve years 
before suit. But if plff, shows that his possession 
continued up to the time when the land was 
submerged his possession is presumed to continue 
throughout the period of submersion when the 
land was reformed within 12 years of the suit 
unless deft, too proves the contrary, 8 Cal. 744 
foil. (Dtis and Adatni , JJ .) GajadRar Pfasad i» 
Dulhin Gulab Kubr. 57 L C. 744 : 

5 Pat. L. J. 632, 

- ■ - Art. 142— Submerged land — Suit for 

Posses sio n — Li m i (a ti o n . 

lilies on the plffs. to prove possession and 
dispossession within 12 years suit but pos- 
session is not the same thing as actual 
user. The true rule is that where land has been 
shown to have been in a condition unfitting 
it for actual enjoyment in the usual modes at 
that such a time and under such a circumstance 
that state naturally would and probably did con- 
tinue within 12 >ears before the suit, it may 
properly be presumed that it did so continue and 
that the plff.’s possession continued also, until tbe 
contrary is shown. 9 Cal. 744 foil. [Das and 
Ad ami % JJ.) Baru Brahmanand Singh v. Daud 
Bahaust Singh. 3 U. P. L. B. (Patj 11 1 : 

. I Pat. L. T. 229 : 66 I. C. 344 : 

1920 Pat, 245 

Waste Land, 


.. 1*2 Waste lands— Onus of proof 

° f }unsu ,ands ana 

diluctated lands— Prmct pies applicable to. 

In a case where plaintiff sues for possession 
alleging dispossession by the defendant the onus 
is on him to prove his p ssession and the factum 
ot dispossession within twelve years of suit. Even 

C D— Vol. Ill 147 


j LIMITATION ACT (IX OF 1008), Art. 142-Waate 
land. 

it he proves title there is no onus on the defen- 
dant to *now that plain lid na s lost his title by 
averse possession. Case-law lully considered, 
j Possession is not necessarily t.ie same thing as 
! user. The l.atuce ot possession to be looked ior 
i and the evidence ot its continuance must depend. 

un tnc character and condition ol the land in dis- 
; pute. Where me land is incapable ot actual en- 
joyment. as in the case oi diluviou by a nver, if 
• CDC pidinlift shows his possession dow u to the 
time oi me dii avion, his possession is pi^aumcd 
l lu continue So long as me lands continue to be 
suDmeigea. In cases where the laud is not in- 
eapabie oi enjojmcni, but may produce some pro- 
nt, though trilling in amount and only oi occa- 
siooal occuricce as is oiteu the case with jungle 
Und, it would be unreasonable to look ior tne 
same evidence ol possession asm the case ol a 
house or cultivated Held. Ail ihat can be icquir- 
ed is ihal pld. should show suCU acts ol owner- 
ship as are natural under the existing conditions 
ol tue Und aud in such cases nis possession i$ 
presumed to continue so lung as the state ot the 
laud remains unchanged un.css he is shown to 
nave been dispossessed. 1 q waste and jungle 
lands possession may Dc exercised o> grazing ol 
caitle, pulling up boundary manes, tences, etc. 
they ior id no exception to the general rule that 
piaiulid must prove possession aud disposses- 
sion witum 12 yc<rs, in such a case, where pm, 
proves title, mere is a presumption in his tavour 
where having tegard to the oamre ol the laud, 
possession Cannot be expected to be proved uy 
actual acts ot user aud enjoyment. bllt m suctl 
a case wuerc plu. comes to court alleging 
an exorcise Dy turn ol actsoi Ownership which he 
lads t j prove, he cannot be allowed to turn round 
and rcl> on a presumption arising irom title. For 
that would apply only to cases where iioui the 
nature oi m c Und no dctmde acts ot possession 
are possible, [L,naiUr } cc ami tanion % JJ .i 
kakhal Chandra Ghose v Uukgadas ^amanta. 

*6 C. W. li. 724 
1922 Cat. 6 d7, 

— Art,. W3 and 14 l-Wasle land— Aba di 

in Agricultural Mahal— Onus. 

The burden oi proving a plea of adverse posses- 
sion by an occupier 0 I ihe Abadi in an ai>ri- 
culiurai Mahal net very heavily on him ana is 
noi discharged by saying mat l tie Zammdar has 
not proved his possession within twelve sears of 
tnc date ot suit. 29 A. 133. Eapl. {Knox. A. CJ.\ 
bHAMnu Math v. Haki Kam. 40 1. c, 97. 

—Art. 142 Waste land — Suit (or posses- 
sion of — Limitation, 

A suit ior possession of waste land is govern- 
ed by Art. 142 of the Act. (Wilbertorcc. 
Mahmud v. Udee Uhan. 69 c. 891 ; 

3 lab. L. J.72. 

Ait*. 142 and 144- Waste land— Adverse 

possession — i'rima facie tulc. 

Proof of prima facie title to waste land is suffi- 
cient to throw the onus on the detendants to 
prove adverse possession tor twelve years. Stor- 
ing dung cakes and tyiug sheep on site is not 
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LIMITATION ACT (IX OF 1908), Art. 142— Waite 
land- 

sufficient to give a title bv adverse possession. 
(Scott Smith, J.\ Fatbl Khan v. Hisakhi R*m. 

117 P. L. R. 1917 • 42 I. C. 412 : 

161 P. W. R. 1917. 

Arts. 142 and 144 — Waste land — Pre- 
sumption. 

As reeards waste and unoccupied lands the 
presumption is that possession follows title. 
When a deft has obtained possession only a 
short time before suit, he must prove some other 
form of adverse title. The burden of proving 
adverse possession is not shitted to the defendant 
bv the mere fact that plaintiff can show title to 
land which was once waste, at however remote a 
period. (Leslie Jones , /.) MooLcmso v. 
Amernath. 79 P. W. R. 1917 : 

391. C. 971 : 140 P. L. R. 1917. 

Arts. 142 and 144 — Waste land — Dis- 
continuance of possession. 

Whether a transaction carries with it a share 
of the Sharailat area is a question of intention 
to be gathered from the terms of the deed and 
the surrounding circumstances, and the subse- 
quent conduct of the parties, and ordinarily a 
finding on a matter of this tvpe is one of fact 57 
P. R. 1015, foil. The plff.’s predecessor in 
interest sold his entire holdine to deft.'s ancestor 
in 1873 ; the deed of sale did not specify the 
proportionate share in the Shamilat. In a suit to 
recover possession of the Shamilat lands, Held % 
considering that the plff. never * asserted their 
title at the settlement and at the time of partition 
of village Shamilat and that the defts. have all 
along been treated as the persons having a share 
in th c Shamilat, the suit for possession was 
barred by time. ( Shadi Lai and Broadway . JJ ) 
Gullu v. Kauda Baksh Khan. 38 I. C. 120. 

Art. 142— Waste land— Adverse posses- 
sion — Possession and title — Site vacant . 

A non-proprietor by merely living outside the 
actual village abadi cannot be deemed to have 
abandoned the site inside the abadi on which he 
once had his house which had fallen down and 
not rebuilt for many years. Possession in the 
case of vacant site goes with the title and its 
mere u^e by a neighb )ur for tethering his cattle 
thereon cannot be regarded as adverse pos ession 
and consequently Art. 142 does not apply. 
(Chevis. /.) Luchman Das r. Narasikg Das. 

101 P. L. R. 1916 . 36 I. C. 207 : 


LIMITATION ACT (IX OP 1908), Art. 144. 

I event of such alienation the lessor would be 
entitled to khas possession. The lessee sold the 
land and the lessor sued to recover posses«ion. 
Held, that Art. 143 was applicable aad the period 
of limitati >n was 12 years and began to run from 
the date of alienation and not from the date when 
i the lessee surrendered possession to the trans- 
feree. ( Mookerjee . C. J and Fletcher , /.) Moti 
Lal Pal Chowdhury v. Chandra Kumar Sen. 

60 I. C. 312 : 24 C. W N. 1064. 

Art* 143 and lii— Landlord and tenant 

— Suit for rent — Dismissal of — Ejectment suit . 

Where a suit for rent is dismissed on the 
ground of the non-ex’stence of the relationshio of 
, landlord and tenant and a suit for possession is 
i brought after 12 years, Art. 144 apri es and the 
suit is barred Art. 143 does not arplv *o the ca<e 
as there is no relationship of landlord and tenant* 
(Jenkins, C. J. and Mookeriee, J.) BhaiRAB- 
chandra Naskar V. KAD4M Bewa. 

22.1. c. 28 : 18 C. L. J. 553. 

• : l * 

Art. 143 —Permanen t tenancy — Denial o 

landlord's title — Forfeiture — St* or possscssion 

A person holding under a permanent tenancy 
holds adversely from the dav he denies his land- 
; lord's title and a suit for possession on the ground 
of forfeiture bv the tenant falls under Art. 143. 
Quaere: — Whether time runs against the landlord 
i from the time he exercises his optio*« of deter- 
mining the tenancy. (Leslie Jones , J.) Locha 
Ram v . Jindwadda Khan. 

57 P. W R. 1916 : 36 I C 565 : 

76 P. L. R. 1917. 


Art. 143— Forfeiture — Waiver — Fresh 


act. 


A landlord can condone the forfeiture of his 
enant's right caused bv the latter's de f ial of his 
proprietary till* and afterwards bring a suit for 
5os-es ion with 12 years from the time when a 
separate and entirely dis'inct Act occasionmg 
"rfei'ure occurred. (Leslie Jones, J.) Locha 

Ram v. Jindwadda Khan 0 nol 

66 P. W. R. 1916 - 35 I. C. 285 : 

141 P. L. R 1916. 


A r t. 143 —Staffing point— Knowledge of 


108 P W. R. 1916. lessor , not essential . 


Arts. 142 and 144— Waste land— Adverse 

possession. 

In respect of waste land allowed to remain so 
there cannot be a discontinuance of possession 
and the onus is oo the deft, to prove when his 
possession became adverse. 49 P. R. 1881 : 105 P 
R. 1901. Foil. ( Scott-Smilh . /.) Narain Devi v, 
BaLLA. 10* P. W. R. 1914 : 

25 I. C. 82 : 204 P. W. R. 1914. 

Art. 148 — Breach of covenant— Lease- 

Suit fo* possession. 

Under a lease the lessee was to enjoy the land 
from generation to generation lor purposes of 
residence without power of alienation and in the 


Jnder Art. 143 of tb* Limitation Act, the start- 
point of limitation is the forfeiture itse'f ; 
re is nothing in the articl- abont the knowledge 
the lessor. lA yti"g and Kn-h*an, Jl .) 

i,iorin of Calicut t>. Unikat Karvavan 
«u Nair. 38 M. L. J 2 T 6 : 1' t W. 164 : 

27 M. L. X. Ill : 1922 M;d. 29. 


, Ait. 144. 

Acquisition of title. 

Applicability. 

Co-heir. 
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XIHITATION ACT (IX OF 19083, 
Acquisition of title. 


Art. 144- 


LIMITATION ACT (IX 
Acquisition of title. 


OF 1908), 


Art. 144— 


Constructive possession. 

Coowner. 

Debutter property. 

Declaration of title- 

Immoveable property. 

Invalid alienation. 

Landlord and Tenant. 

Mortgagor and Mortgagee. 

Office aad emolaments 

Partition suit. 

Possession pending suit. 

Po88e*sory title. 

Proof of title. 

Reversioner. 

Starting point. 

Suit on title. 

Trusteeship. 

Vendor and Vendee. 

Acquisition of title. 

• Aria. 144 and 149 -Acquisition cf title — 

Prescription — Proof of -Onus — Possession for 
•less than prescriptive period— Onus not shifted. 

Islands formed on the bed of the sea within 
the territorial waters of the Indian Empire vest 
in the Crown Ii islands so formed are constituted 
a reserved forest by the Government those who 
claim them are in the position of plffs. claiming 
a declaration of their title. They must positively 
prove that they or their predecessors in title have 
been in possession adversely to the Crown for 
sixty years under Art. 149. Proof 0 f possession 
on the part of the claimants for less thao the 
Statutory period does not shift the onus .m the 
Crown to show chat the claimant’s possession 
commenced or became adverse within sixty years. 
9 Mad. 175 Dish: 7 C.L.R. 36< ref. ( Lord Shaw.) 
Secretary op State v. Chblikani Rama Rao. 

39 Mad. 617 : 31 M. L. J. 324 s 
20 C. W. N. 1311 : 11916) 2 M W. N. 224 : 

14 A. L. J. 1114 : 20 M L. .435 : 

4 L. W. 486 ; 18 Bom L. R. 1007 : 

25 C. L. J. 09 : 43 I. A. 192 : 

35 I. C. 902 (PC.). 

[On appeal from 33 Mad. 1 : 20 M L. J. 66. j 


Acts of possession exercised at intervals over 
different portions of land m different years cannot 
amount to adverse possession. ( Chatter jec and 
Panton , //.) Pyari Dbybe Debi v . SakiR Man- 
ual. 57 1. C. 716. 

* 

Arh 144— Acquisition of title — Limitcu 

interest Rent free tenure — Adverse possession . 

Where m a suit for assessment of rent the 
plaint proceeds on the assumption that there was 
no relationship oi landlord and tenant betweea 
the parties and the evidence also shows that the 
defts were in possessi-m not as tenants but 
wronglully and witnout any tight* and the defts. 
have been in possession for m -re than 12 years 
on their own account to the knowledge of ihc pltf. 
though they claim no more than a rent-free title, 
the suit is barred by limitation i Jerkins. C J. % 
Mookerjee and Bcaclicroft , JJ\ M \HARAJA 
Birendra Kishore Manikya Bahadur l, Ram- 
CHANDRA Dby. 30 1. C. 948 : 22 C. L. J. 153. 

Art. 144— Acquisition of title — Statutory 

period — Presumption. 

Where 11 years and 5 minths before a suit for 
possession ot a tract of ju *gl the final record ol 
rights was published showing the defendants to be 
in possession at the tune, havn g regard to the 
well known practice of the >etilcraeni depar mexit. 
the detendant tnu>t have been found to be in 
possession at least 7 mouths beloie that record 
was publish’ d. i Hotmwood and Mulhck , JJ.) 
Sarojini Debi v. Kirtibnash Das. 27 I. C. 803. 

— Art. 144 aud S. 3— Acquisition of title — 

Limited interest. 

The words “ possession of the deft. 1 * do not by 
reference to the definition in S. 3 include the pos- 
session of a co deft, still in possession under a 
different title. The adverse possession ot a deft, 
must be of the same nature as that sought by the 
plff. Thus possession as permanent lessee is not 
adverse as against proprietor in a suit by pro- 
prietor. (Holmwood and Chapman. JJ.) LahU- 
kibibi v. Buoy Chandra Mahtap. 

19 1. C. 367 : 17 C, W. N. 748. 


Art. 144 — Acquisition of title— Plea of 

adverse possession in suit on title. 

The onus is on the defendant to plead and 
prove adverse possession for the statut jry period 
•in a suit for declaration of title based on the de- 
fendant’s alleged repudiation of it. 39 M. 617 Fol. 
'(Walsh, J.) muhambd Kamil v Habibullah. 

37 I. C. 794. 


— — Ait. 144 Acquisition of title— License- 

Lfeclmcnt — When tong possession amounts t 
adverse possession. 

Long possession of a plot gives rise to no pre 
sumption of a license for building purposes eve. 
where the deft, has constructed structures thereo 
‘(Richardson' C.J. and Rafique . J.) Anand Sard 
v. Chawwa. 34 I. C. 962 : 14 A. L. J. lit 

r— Art. 144— Acquisition of title— Advert 
foisesston What extinguishes right of the rca 
owner Continuous Possession 

■ In ***** cxtiogufih the right of the re a 
owner the adverse possession must be continuum 


Art- 144 — Acquisition of title— Limited 

ini crest — Adver sc Possession — t merest in immove- 
able proprety. 

There may be adverse possession of immove- 
able properly as Well as of anv interest in it under 
Art. 144. Though a tenaut is bound to treat an 
encroachment as laud held under a tenancy 
the landlord is n. t b mod to do The tenant 
however may acquire bv adverse possession a 
limited interest so as to bar the landlord’s claim 
for possession. C. J . and ChaUtrjte , /.) 

Gopal Krishna v. L\khiram Sardar, 

14 I, u. 212 : 16 C. W. N. 634. 

■Art. 144 — A> quidtion of title — User — 
Whether adverse possession . 

According to Ihc geneial presumption the land 
being waste laod the owner would be presumed 
to be in • possession as po>sess Jon follows title. 
Where defendant aod his tenants used to gather 
their cattle and to store Ldder and straw, and 
they used to graze their cattle on the land, held , 
the user of the sort established in this case is 
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LIMITATION ACT (IX OF 1908), Art. 144— 

Acquisition of title. 

common in t bis country and excites no particular 
attention. It is neither intended to denote, nor 
understood as deooting on the one side or the 
other a claim to the ownership of the land, and, J 
where this, and qo more, is the case, it would be 
wrong to hold that a claim by adverse possession 
has been made out. 16 Bom. 338 Foil. ( Abdul 
Raoof , /.) Mamsa v. Khushali Ram. 

4 Lab. L. J. 467 : 58 P. L. B. 1922 : 1923 Lah 25. 

Art. 144 — Acquisition of title — Absentee 

owners— Suit for recovery of possession by. 

It is the duty of persons possessing rights to 
keep an eye over their rights. Any overt act of 
adverse possession by the person in possession 
of property starts adverse possession as against 
the absentee owner thereof. ( Johnstone , /.) 
KHUDA BAKHSH V. KaRMUN. 49 P. L. B. 1916 : 

27 I. C. 610 : 240 P. W. B. 1915. 

Art. 144 — Acqusition of title— Adverse 

possession— Knowledge — Principal affected by 
agent's knowledge. 

Where a person who claimed ownership was 
classed as non-occupancy tenant by the collector 
and no appeal was preferred and also where in 
a subsequent settlement and partition proceedings 
the area was called and recorded as shomilal 
kasba , estoppel arises and as 12 years have 
elapsed the suit will be barred by time, even 
though in the partition proceedings it was only 
the agent who appeared. Knowledge of the agent 
must be imported to his principal, ( Robertson 
and Rattigan, JJ.) Dewat Ram v. Muhammad 
Rustam Ali Khan. 151 P. W B 1912 : 

16 I. C. 691: 163 P. L. B 1912. 


LIMITATION ACT (IX OF 1908), Art. 144- 

Applicability. 

Arts. 144, 139, 140 and 142 — Acquisition 

of lillc—Prcscription. 

A person's possession even in cases governed 
by Art. 144 is held to be in his own right unless 
there is any evidence to the contrary or there is a 
relationship between the parties, or the circum- 
stances throwing the burden of proving his own 
right are present. [Abdur Rahim and Sundara 
A iya r, JJ.) Ambalavana Chettyv. Singaravblu 
Odayar. 15 I.C. 146 : 11912) M. W. N. 669. 

Art. 144— Acquisition of title— Limited 

interest — Presti mption. 

Where a person is in possession of land in the 
open assertion of a definite and specific right as 
mortgagee, it is not open whether the mortgage 
really existed or not, to the owner of the land to 
question his right after the expiry of more than 
12 years frrm the date when such assertion was 
made within his or his predecessors-in-title's 
knowledge. (Kanhaiya Lai , A. J. C.) Behari v. 
Adya Nath. 41 I. C. 862 : 20 0 C. 208. 

Applicability. 

Art 144— Applicability— Suit by itiam - 

dar for assessment— Limitation. 

Art. 131 which is applicable only where the 
relation of landlord and tenant exists between the 
two parties, has no application in the present 
case which in a suit by assessment to recover as- 
sessment against an alleged purchase of his rights. 

It must be granted by Art. 144 and therefore 
term begins to run from the first default in paying 
assessment. ( Macleod , C. J. and Fawcett # J.) 
Bhimabai Padappa v. Swamrao Sri^ivas. 

45 Bom. 638 : 60 I. C. 892 : 23 Bom. L. B. 100. 


Art. 144— Acquisition of title— Limited 

interest— Possession of mortgagee for over 12 
years — Sale to mortgagee. 

The whole property was mortgaged with posse* • 
sion by two out of the three co-sharers. Subse* | 
quently the laud was sold by one of them with the 
other's consent, to the mortgagee. In a suit by 
the remaining co sharer lor possession it was 
held that as the mortgagee had possession as mort- j 
gagee for more than 12 years, the mortgage could 
not be ignored but as the suit was brought with- 
in 12 years of the sale his suit so far as the equity 
of redemption was concerned was not barred. 
(Johnstone, J.) Sohandan v. Aurang. 

23 F. L. B 1911 : 9 I. C. 640 : • 
48 P. W. B. 1911. ; 

Art. 144— Acquisition of title— Adverse 

possession— Suit for possession— Death of plain - j 
tiff —Successor' s right. 

A Meikkavalgar was in possession of Manibham 
lauds since his dismissal, i. e. 5th Septembar 1895 
till 1912 when a suit for the recovery of the land 
was instituted by the subsequent office holder. 
Held, that the suit was time barred. When on the 
death of the plaintiff his successor continued the 
suit, held his right was also extinguished by ad- 
verse possession. (Aylmg, O C. J and Odgers , 

J ) Madura Devasthanam v. Samia Pillai. 

15 L. W. 33 : 42 M. L. J. 1 : 

(1921) M. W. N. 870 : 1922 Mad. 406. 


Art. 144 — Applicability— Suit by heirs to 

recover property — Limitation — Trespassers if can 
tack possession. 

A suit by the heir of a deceased person to re- 
cover property from a person win alio claims as 
heir, is governed bv Art 144 of the Act A tres- 
passer cannot be allowed to tack on his possession 
to that of a former trespasser from whom he docs 
not derive title. ( Macleod , C. J. and Fawcett , /.) 
Ramchandra Balwant v. Balaji Ganesh. 

45 Bom. 570 : 59 I. C. 805 : 22 Bom. L. B. 1452. 


Art. 1*4— Applicability — Deduction of 

riod under S. 16 not allowable. 

Where Art. 144 applieB no deduction of period 
ider S 16 allowed. \Chattcrjee and Panton % 
.) Brojendra Kumar Roy Chowdhury v. 

a. a n ITT %Y O H 4 


UTrtcU PAV 


Art. 144— Applicability— Execution pro - 

ccedings against manners— No proper guardian 
appointed— Suit to declare sale a nullity— Limita- 
tion. 

In an execution proceedings against a minor, if 
the application for the appointment of a guardian 
is noi accompanied by affidavit and the guardian 
docs not act and appear for the minor at all. 
Minor is not represented by the proceeding and 
a suit to declare sale null and void can be brought 
at any time wi»hin 12 years. (Harrison J.) ALAM 
Din r. ALLahdix. 19221.447. 
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XIMlTATION ACT (IX OF 10081. Art. 144— Appli- 
cability. 

Arts. 144 and 44— Applicability — Minor 

— Alienation of property — Suit to recover after 
attaining majority — Li mi la lion. 

Where the property ot a minor member of a 
Hindu family is alienated during his minority by 
a person who is not his guardian, either in fact 
or law, a suit by him to recover possession after 
attaining majority would be governed by Art. 144 
and no; Art. 44 of the Lim Act. ( Abdul Raoof 
and Abdul Qadir y JJ.) Sunder v. Shiaman. 

1922 Lah. 386. 

Art. 144 — Applicability — Customary Law 

of Punjab— Common ancestor. 

A collateral governed by the Customary Law 
of the Punjab does not derive his right to sue 
from or through his father but from or through 
the common ancestor who owned the land Hence 
the plaintiff's suit is not barred under Art. 144 of 
the Limitation Act. [Shadilal and Lc-Rossig- 
noli # //.) ARUKS1NGH V. SoLAKHAN SlNGH. 

37 1. C. 412 ; 174 P. W. R. 1916. 


LIMITATION ACT (IX OF 1908), Art, ^-Con- 
structive possession. 

into life again w^ere for example the trespasser 
dies without dedicating the monastery to any- 
body. There is no doubt that the provisions of 
the Limitation Act apply to suits lor possession 
of Buddhist monasteries. [Mating Kin , J.) U. 
WlSEIKTA V . U. t'AlCAMA. 

1 Bur. L. J. 108 ; 1923 Bang. 40. 

Art. 144 — Applicability of Adverse pos- 
session — Onus . 

Where Art. 144 applies it is for the plff. to 
prove bis title and lhcn the onus of adverse pos- 
session lies on the deft. [Twomey. J . ) Ma Nybin 
Me v. MA May. 32 I. C. 568 : 9 Bur. L. T. 84. 

Art. 144 — Applicability of— Claim on 

title. 

For the applicability of Art. 144 the claim must 
be based on title and not on contract only. (Ormond 
and I'womey. JJ.) Secretary or State v. Ma 
D ws. 7 Bur. L. T 268 : 24 I. C. 911 : 

8 L. B. R. 64. 


Arti. 144 and 141— Applicability — Suit 

for possession of taluka — -Oudh — Evidence Act , 
S. 116 —Oudh Estates Act il809). S. 22 Succes- 
sion. 

At the time of annexation of Oudh a Thakur 
held a Taluka on whom it was settled at the first 
summary settlement. He died issueless in 1857 
and his widow who belonged to Ammithia Thakur 
family, took possession and continued it till the 
Lord Canning $ Proclamation in 1858. Second 
summary settlement was made with her wherein 
she was described as the wid- w of the Thakur. 
Subsequently she declared that she had no inten- 
tion to give possession to Ammithia Tbakurs. In 
1859, the letter of the Governor-General was 
published by which she got a sanad of primoge- 
niture and her name was entered in lists one and 
two. After h*r death in 1893 a collateral of her 
deceased husband took possession of the Taluka. 
But her brother s grandson, one R, sued the 
collateral for possession of the Taluka and got a 
decree in 1900 and in 1911 brought a suit in eject- 
ment against the present plff. who was in posses- 
sion of one of the villages and who set up under 
proprietary title on the ground that his predeces- 
sors were in adverse possession for many years 
on payment of revenue and cesses. The plff. was 
proved to be not an under-proprietor and thus R 
got the decree. The plff, in 1913 sued R. claim- 
ing lo be the nearest male heir of the Thakur 
and thus entitled to possession in preference to 
K. K based his title under S. 22 (6\ Oudh Estate's 
act pleaded limitation and also res judicata 

rf%,, U Z d ? r s ; ? 2 ' 0udh ^stale’s Act, R was the 
righful heir of the widow and that the case was 

aDd not ArL 141 ot the u,n - 
ihe hei ni i h P -?- was entitled to succeed not as 
aoDhed Wld °. W bat 0{ her hosband. Art 141 

aldltuar? J7“r barred ' JUndsav. J C. 

nV. B,SHBsH AR Baksh Singh v. 
Kameshar Baksh S.ngh. 4 0 . L , 648 *. 

44 I. C. 368 : 21 0. C. 1 


4M.I l£m'Z, rJ'r?“ a ‘ mi ’- 

After the right bas been extinguished bv thi 
■operation of tbe law of Limitation it canntf com! 


Coheir. 

Art. 144 — Co- heirs — Suit for possession 

by one heir against another — Whether Art . 123 or 
144 applies , 

A suit for recovery of possession by one heir 
against another is governed by Art. 144 and not 
by Art. 124 i 4 M. 511 : 19 A 169 Foil : 15 M 60 
piss. (Lindsay, J, C.) Azit-UL Hak v. MariyaM 
BiBi. 17 O C. 157 . 24 I. C. 45 : 1 O. L. J. 225. 

Constructive Possession. 


Art. 144— Constructive possession- Sub- 
merged laud. 

WOere lauds are subject to periodical sub- 
mersion i heir possession is with the owner dur- 
ing submersion. Tho constructive possession 
is with the true owner. Continuous adverse pos- 
session is not possible in the case of lands subject 
to seasonal submersion. (Lord Sumner.) Bas- 
anta Kumar Roy v. Secretary ok State. 

44 Cal. 858 : 1 Pat. L. W. 693 : 21 C W. N 642 • 

15 A. L. J. 398 : 25 C. L. 1. 487 i 
19 Bom. L B. 480 : (19l 7 ) M. W. N. 482 • 
6 L. W. 117 : 22 M. L, T. 310 :44 I. A. 104 • 
40 I. C. 337:83 M. L. J. 605 (P. C.h 
[On appeal from 14 C. W. N. 317 ■ 
3 I. C 15 : 11 C. L. J. 373. j 


' “ Art. 144 — Constructive possession — 

Lanas submerged by floods. 

When a certain land is submerged for a certain 
period of time every year il cannot be said in the 
favour of a trespasser that is possible for him to 
claim the land onthe ground ot adverse possession 
for 12 years. The important point being that he is 
during the period of submergence disposed of 
the land by the act of God and that dispossession 
brings in or resumes the possession of the lime 
barred or who has title. (Tudball and Raftque, 
JJ.) Baldeo Thakuraip. Ugra Nath Misra. 

29 l. C. 278. 


—Art. Constructive possession— Sub- 

merged land— Cause of action . 

, During the period of dilution, the rightful 
owners must be deemed in law to have been In 
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LIMITATION ACT (IX OF 1908), Art. 144— Con»(- 

ructive possession. 

possession of the submerged lands. The point 
for investigation io such cases is the time when 
the lands re-appeared and became fit for culti- 
vation Where the possession ot the defendants, 
after the reformation of the disputed lands has 
not extended over the statut rv period, there 
is no limitation as regards the plaintiffs' claim to 
lands which lie withio the Thak boundaries ol 
the Churs. The theory of constructive possession 
is applied only in favour of the rightful owner 
and does not apply in favour of a wrong doci 
whose possession is treated as confined to land 
which he is actuallv in possessi -n. [Mookerjee and 
IValmsUy , 77.) Amrita Sundari v Shbrajuddin 
Ahamed. 29 1. C 156 : 19 C. W. N. 565. 

Art. 144— Constructive possession — 

Trespasser— Actual possession necessary — Land 
under water. 

Ad against the rightful owner the claim of 
adverse possession is available only when there 
is actual possession of the disputed land or oven 
or physical act o! ownership done upon it. There- 
fore a mere assertion of hostile title by a tres- 
passer when the land is under water and cannot be 
actually occupied, cannot affect tbe possession of 
the true owner. 7 C. L. J. 414 at 423. Rcl. on. 29 
C. 518, Rcl. on. (Mookerjee and Bcaclicroft, JJ.\ 
Budhu Kumar v . Hafiz Hussain. 

20 I. C. 821 : 18 C. L. J. 274. 

Art 144 — Constructive possession — Tres- 
passer , position of. 

A right of a trespasser by adverse possession is 
confined to land actually in his possession. 
( Miller . C. 7. and Contis , 7.) Kumar PRE- 
manath V. Meik. 1920 Pat. 146 : 

5 P. L. J. 273 : 56 I. C. 184 : 

1 P. L. T. 760. 

Art 144 — Constructive possession — 

Abandonment by trespasser. 

If a person enters upon the land of another and 
holds possession for a tune and then without 
having acquired title under the statute, abandons 
possession the rightful owner, on the abandon- 
ment is in the same position in all respects asjic 
was bdore the intrusion took place. 13. A. C. 793 
at 798 Foil. ( Pratt . J.) P. Kali Muthu AsaRi 
v. Mebra Hussein. 1 Bur. L J. 251 ; 

11 L. B. R. 381 : 1923 Rang. 23 (2). 

Co-owners. 

Art 144 -Co owners— Ouster— Subsequent 

acquisition of joint ownership — No interruption. 

Where a person has begun to hold possession 
of land adversely to iwo co-sharers, each being 
the owner of a moiety, and belor.- the expiration 
of the statutory period of limitation succeeds to 
one moiety upon the death of its owner, his 
possession continues to be adverse to the owner 
of the other moiety, although he has become 
jointly interested with the other. (Pi s'ount 
Cave ) VaraDA Pillai v Jeevahathnammal. 

18 A. L J 274 : 24 C. W. N. 346 : 

(1919) M W. N. 724 : 63 I. C 901 : 
10 L. W. 679 : 38 M. L. J. 313 |F.C.). 

[Affirming 19 M. L. T 52 : 3 L. W. 1- 
82 1. C. Ill : 11916) 1 M. W. N. 17.] 


LIMITATION ACT (IX OF 1908\ Art. 144-Co- 
owners. 

Art. 144 — Co-owner — Co-tenants— Suit 

lor possession by one tenant against another— 
Limitation— Starting point. 

In the absence of proof of ouster, possession of 
one joint tenant is not adverse to other joint ten- 
ants. An assertion of exclusive title in mutation 
proceedings may be evidence of ouster but not’ 
the institution of a suit by one joint tenant iiv 
nis or her own name. ( Stuart, 7.) Jagrani- 
Misrani v. Nust. Sheo Dulari Shuk-lain. 

64 I. C. 462. 

— Art. 144 — Co-owners — Partition Suit — 

Claim to chah %n a partition proceeding— Ad- 
verse possession. 

Where in a certain partition proceeding in 
1887, B set up a claim to a certain Chak in tbe 
estate which was being divided and A, who had 
just then come to the possession of the property, 
resisted tbe claim but later on withdrew his 
objections, and subsequently A was allotted a 
portion of the land in dispute in 1903 and he 
sued B for possession of the same B cannot 
claim it by adverse possession before 1903 as A’s 
right dates only from 1903. (Knox, 7.) Ram Lal 
v. Sri Makarji Kishori Ravan Maharaj. 

22 1. C. 574 : 12 A. L J. 102. 

Art. 144 -Co-owners — Purchaser from 

one — Right to sue for joint possession. 

If a purchaser from a co-owner takes a lease 
from his vendor, and after the expiry of the 
lease, sues for joint possession, the suit is gover- 
ned by Art. 144 and not by Art. 139. (Maclcod % 
C. 7. and Fawcett . 7.) Icha Lal Jagmohan Das 
v. Nago Sin Patini. 

60 I C. 589 : 23 Bom L. R. 60. 

Art. 144— Co-owners— Stianger. 

Art 144 applies where the question is bet- 
ween a co parcener in a joint Hindu family and a. 
stranger. ( Chandararkar and Batchelor , 77.) 
Malkappa Bod Chanbasappa Gowda v. Mud- 
kappa Bishappa Mudigahdar. 37 Bom. 84 

17 1. C. 657 : 14 Bom. L. R. 931. 

Art. 144— Co-owner — Common way — 

Obstruction by one — Suit by the other— Limita- 
tion. 

A suit by one co-owner against another for the: 
removal of the actual existing obstructions con- 
structed by the other on land which by long 

usage and by agreement between the parties is 
reserved for use as common passage is governed 
by art. 144. 6 Cal. 394 P.C. ref. (Richardson and ■ 
Suhrawardy 9 77.) Dnvarka Nath Sen v Tara- 
Prasanna Sen. 1923 Cal. 35 6.. 

Art. 144— Co owners— Adverse po ssession 

—Partition— Shamilat. 

Possession adverse to the plaintiffs for 15 
years of the Shamilat land ripens into ownership 
in the deft. (Shadilal and Martmeau , 77.J 
Lakhera v. Mahji. 60 ,C.66<L 

Art. 144— Co-owners — Adverse possession 

—Denial of title of person claiming to be co- 
sharer. .i.. 

Where certain persons entitled to certain 

shares in land clearly denied the title of a person 
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LIMITATION ACT (IX OP ]0O8) f Art. 144 — Co- ] LIMITATION ACT (IX OF 1908). Art. 144— 
owneri. j Declaration of title 


to a share in the land more than 12 years before 
the suit and remained exclusively in possession 
for that period he ‘d that they acquired i itle by 
adverse possession for the whole land.(/?<>6er. # so« 
and Kensington, JJ.) Man Singh v. Rasul. 

239 P. W. B. 1912 : 18 I. C. 760 : 

75 P. L. B 1813. 


—•—Art. 144 — Co-owners — Partition — Lands 
allotted — Dispossession by si ranger — Punjab 
Land Revenue Act (X VII of 1887). S 122. 

Where a laDd allotted to a certain person on 
partition, remains in the po«sessioo of another.the 
former must apply under S. 122 of the Land Re- 
venue Act within 3 years of the partition or must 
sue in the Civil Court, for possession within 0 
following years but he cannot bring a suit more 
than 12 years after partition because the other 
will claim the land by adverse possession. 
[Johnstone, J,) Fatehdin v. Nikka. 

81 P. R. 1911 : 105 P. L. R. 1912: 

13 I.C. 790 : 261 P W. B. lyll. 


'■ Art. 1 44-* Co-owners— Partition — Suit by 

transferee for possession. 

A suit by a traosleree to recover possession of 
land allotted to his transferor in partition pro- 
ceedings but possession of which had not been 
delivered to him is governed by Art 144. 
( Raltigan , J.) Nawaz v. Muhammad Ahsan. 

234 P. L. B. 1911 : 12 I. C. 431 : 

183 P. W. B. 19 & 1. 


Art. 144— Co-owners— Ouster — Entry in 

Government records . 

Adverse possession begins from the date of ap- 
plication by a co sharer in possession for the 
removal oi the absentee sharer* from the Govern- 
ment record oven though it was thought by the 
Revenue Authorities they had no power to alter 
the Government records and no suit bad been 
brought lor the correction of the records. 
[Job n stone, J.) Nathu v . Komesar. 

38 P. L. B. 1911: 9 I, C 957 : 

184 P. W. R. 19U. 


Art. 144 — Co-owners — Co-mortgagors — 
Redemption by one . 

Wticie a co-mortgagor redeems the mortgage 
and obtains possession o( the property and the 
other co-mortgagors allow him to retain the pos- 
session for 12 years under an openly avowed 
claim that he is holding in his own right their 
right to the property becomes extinguished. 
Where a usufructuary mortgage is satisfied out 
oi the usufruct and a co-mortgagor who Is only 

entitled to claim from the mortgagee, possession 
ol his individual share, gets possession of the 
whole property, his possession is adverse to that 
Of the other co- mortgagors. 16 A 254 Foil 
\Ltnasay % A . /. C.) Marammad Tag v. Maham- 
uad Baqar. 20 I. C. 560 : 16 0. 0. 163. 


. ; , Arf| ‘ 144 and 148— Co-own crs—Suit fo 
declaration of right to channel -Advert 
possession. 

A suit by one co-owner of a water channel fc 
a declaration that he was in possession jointl 
with the del*. interested with him is nc 
a,, amt lor possession or dispossession an 
therefore article applicable is not 142 bi 


144 If the deft, claims to bold the water of 
the channel on the ground of adverse possession, 
the onus is upon him to prove that bis possession 
has been adverse for 12 years before the 
institution oi the suit. 14 M. 96 : 21 M. 153 ; 31 
C. 970 ; 31 C. 960, Rel. (Suite* Ahmed , 7.) 
Kadha Kanta Lalv. B»agwat Prasad- 

55 I. C. 247 : 1 P. L. T. 192. 

Art. 144 — Co-owners — Adverse possession 

— Overt Act— Ouster. 

The entry on and possession of land noder the 
common title of one co owner will not be presum- 
ed to be adverse to the others, but will ordinarily 
be held to be for the benefit ot all the co- 
owners, for the reason that the possession ol one 
co-owner is righlful in itself and does not im- 
ply hostility as would the possession of a mere 
stranger. A co-owner might, however, establish 
a plea of adverse possession, if it is clearly shown 
that he repudiated the title of his co-owners by 
au overt claim to exclusive ownership more than 
twelve years before the institution of the suit. 
[Twomcy, C. J. and Ormond, J.) Hari Pru v. 
Mjaokg Kraw Zan. 10 L. B. R. 45 : 

52 I, C. 629 : 12 Bur. L I. 129. 

Debutter Property. 

Art. 144 — Debutter property . 

Adverse possession will destroy title in lands 
attached to an idol. [Beaman and Hayward , JJ.) 
Panduranga Balagio. Dnyaunu. 

36 Bom. 135 : 12 I. C. 926 : 13 Bom. L, R. 1169. 

Art. 144 — Debulter property— Alienation 

by mahani — Suif to set aside. 

A suit lo set aside an alienation by a mahant 
of endowed property is governed by Ait. 134 of 
the Indian Limitation Act. ( boott-Smith , J.) 
Uiwan Singh v. Shandas. 1922 Lah. 271. 

—Art. 144 — Debutter property — Adverse 

possession— Succeeding iruUecs. 

Where a person trespasses upon endowed pro- 
perty and bolds adversely, limitation against the 
trust begins to run from the date ol the trespasser 
entering into possession. Each succeeding mana- 
ger ol the endowed properly cannot gel a fresh 
start af limitation lor ejecting the trespasser. 
Though a succeeding manager does not derive 
his title from the previous manager yet they form 
a continuing representation of the endowed pro- 
perty. 23 C. 536 ref. (Lindsay, C, J.) MaUlvi 
Abdul Rashid o Janki i>as. BO. L.J. 8: 

4 0. P. L. R. (0. C.) 61 : 1932 Oadh 24. 

Declaration of Title. 

Art,. 144 and 120 -Declaration of title— 

Suit for declaration of public right of way— Con- 
tinuing wrong— Limitations. 

Art 144 and not Art. 120 applies to a suit for 
a declaration that a ceriain pathway is a public 
one and that none can obstruct it. To such a case 
S. 23 w,U apply (Panton, J.) Harish Chandra 
Saha v. Pran Nath Chakrabartv. 

69 1. C. 910 : 26 0. W. N. 587. 
■ r Art - 144 — Declaration of title— Suit for 

D'7«?*Z7. y “ "* R “" d °< 
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LIMITATION ACT (IX OF 1908>. Art. 144- 

Immoveable property. 

A suit for possession and mesne profits with 
the declaration that an cotrv in the Record of 
Rights is correct is governed by the 12 years' 
limitation. (Dtis, J.) Tafazul Khan* v. Moham- 
mad Bakshi Khan. 52 I. C. 361. 

Immoveable Property. 

Art. 144— Im move able properly — Right 

to cess. 

The uninterrupted enjoyment of right to levy 
summary cess for more than twelve years ren- 
ders the right unimpeachable. After that period, 
any claim to resist the levy of sumniuy cess as 
illegal both in its origin aod its continuance, is 
incontrovertibly time-barred. The right to lew a 
cess is immoveaole property within the Act. 
(Beaman ami Hayward. Jj.) Mahashankar v. 
Mahashankar 36 Bom. 174 : 12 I. C. 7 16 : 

13 Bom. L B. 1017. 

Art. Immoveable property — Suit for 

assessment of rent. 

The article does not apply to suits for assess- 
ment of fair and equitable rent. ( Fletcher f /.) 
JOT1RMOY MOULIK V. KHUDIRAM SaDHU KHaN. 

50 I. C. 908. 

Art. 144 — tmmoieahle property — Mali - 

kana % Nature of— Right to recover. 

Where a malikana right was not enjoyed for 
12 years, the right to sue for the m^ney due on 
account of it. is barred. (Chatter jee and Walm- 
Slcy, JJ.) MOHESRI PRASAD SlKGH 1'. BRIJXATH 
HazaRI. 21 I. C. 779 : 19 C. W. N. 410 

Art. 144— Immoveable property — Fishery. 

Fishery rigot in another's waters is not im- 
moveable property but an interest in immoveable 
property under Art. 144 of the Lim. Act (Mooker- 
jee and Carnduff , JJ.) Lokenath v. Jahavia. 

12 1. C. 305 : 14 C. L. J. 572. 

Art. 144— Immoveable properly — Inte 

rest in par jot. cha*-ai and charsai dues . 

The rights to par jot. charai and charsai dues 
should, lor purposes of limitation, be deemed to 
bean interest in immoveable property. \ Lindsay, 
J. C.) Sheoraj Singh v. Debi Bakhsh Singh. 

46 I. C. 439 : 22 0. C. 119, 

Art. 144 —Immoveable property— Right 

of fishery— Nature of— Acquisition — Limitation. 

A right of fishery of whatever nature is not 
strictly an easement. It is either an interest in 
immoveable property or a profit a prendre which 
may be either in gross or appurtenant to a domin- 
ant tenement. The question of acquisi- 
tion of such rights must be determined by 
reference to the nature of the right claimed 
and proved to have been exercised. If it 
is a mere right to fish not excluding the law- j 
ful owner it would appear to be an casement 
within the description of the word ir» the Limita- 
tion Act and can be acquired by 20 years’ un- 
interrupted enjoyment. If it is an exclusive right 
of fishery it is an interest in immoveable property 
and can be acquired by 12 years’ adverse posses- 
sion involving an ouster of the rightful owner. ( 
Such a right contains all the essential elements ol 
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LIMITATION ACT (IX OF 1908}, Art. 144- 
Invalid alienation. 

property and even if it mav properly be describ- 
ed as a profit a prendre , it has also the distinc- 
tive features cf an interest in immoveable proper- 
ty. Even if S. 20 of the Limitation Act applies, 
it would not bar the operation of Art. 144 and 
S. 28 if the right came under both descriptions. 

1 t Miller, C. J.and Mullick , J.) Messrs. Henry 
Hill and Co. v. Sheorai Rai. 

3 Pat. L. T. 477 : 4 U. P. L. B. (Pat.) 38 : 

1922 Pat. 195 : 1923 P 58. 

Art. 144 — Immoveable property— Stand- 
ing trees. 

Standing trees are immoveable property for 
the purpose of this Act. ( Ormond and Twcmcy , 
JJ) Secretary of State v. Ma Deve. 

7 Bur. L. T. 268 : 24 I. C. 911 : 8 L. B. B. 64. 

Invalid Alienation. 

Art, 144— Invalid alienation — Joint 

Hindu family— Suit to set aside sale — Limitation . 

A suit by a junior member to set aside a sale- 
deed by one member of the joint Hindu family 
and for pDssession of his property is governed by 
Art. )44 and not by Art. 44 or 91. 9 I. C 377, 
Ref. ( Chamitr , J.) Kalyan Singh v. Pitambar 
, Singh. 27 I. C. 687 : 13 A. L. J. 94. 

Art. 144— Invalid alienation — Suit for 

pos<e<$ton. 

Where a transfer is inoperative and a mere 
paper transaction a suit to recover possession 
ignoring the tan<action is governed bv art. 144, 
L«m Act [Shah, A.C.J . and Crump. J.) Sangaw* 
Gurlbasappa V. Huchangowda Gowdar. 

25 Bom. L. B. 1207 : 48 Bom. 136: 

1924 Bom. 174, 

Art. 144— Invalid alienation — Hindu 

father — Setting aside. 

A suit to set aside an alienation by a Hindu 
father during his son's minority without any 
benefit or necessity is not governed by Art 44 or 
91 but by Art. 144. Plff. must sue for cancellation 
if the burden of proving invalidity lies on him. 
(Scott, C J. and Rao. J ) Avandappa v. Totappa. 

33 I. C. 441 : 17 Bom. L. B. 1137 (Note). 


Art. 144- Invalid alienation - Aliena- 
tion of debutter property. 

Alienati m of debutter property by a shebait in 
excels of his power falls under Art. 144. if the 
transferee knows that the alieoation is beyond the 
transferor's powers. (Chatter jee, J.) Puranchax- 
DRA V. KlNKAR. * *• C * *33. 


Arts. 144 and 44— Invalid alienation— 

Minor s proper ty— Alienation by an authorised 
person— Suit to set aside— Limitation. 

A suit for possession of imraoyeable property 
of a minor, alienated by one who is not a guar- 
dian either bv law or by app lintment is governed 
bv Art 44 and not An. 44. 23 P. R. 1904 Dis. 
(Shadi Lai and Leslie Jones , JJ.) Sajjad Ali v. 


Muhammad Zulfikar all 

125 P. W. B 1916 : 33 I. C. 943 : 83 P. B. 1916. 


Art. 144 — Invalid alienati on— Occu- 
pancy right- Alienation of— Suit to set aside 
A suit bv the reversioners of a deceased sonless 
proprietor for cancellation of an aliecation of 
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LIMITATION ACT (IX OF 1908), Art. 144- 
Invalid alienation. 

occupancy rights in favour of another, on the 
ground that he had no right to do so, is triable 
by a civil court and is governed by Art. 144 of the 
Limitation Act and not by the Punjab Limitation 
Act. [Shahdin and Scoil->milh % JJ.) Badhawa 
v. jALl.a 112 P W. R. 1914 : 

25 I. C. 871 : 228 P. L. R 1914 

Art 144 — Invalid alienation — Lunatic 

—Adverse possession, against— Right of widow 
as legal represenialLVC- Reversioner s if barred by 
inaction of widow. 

The wife of a Hindu lunatic as such is not 
competent to execute a sale-deed of her hus- 
band's lands and a suit by a reversioner after 
the death of both the husband and the wife to set 
aside the alienation is governed not by Art. 125 
but Art. 144, Schedule. [Kumar a sw a mi Sastri 
and Devadoss , JJ.) Kalidindi v. Suharajc. 

42 M. L J. 262 : 45 M. 361 : 

(1922) M W. N. 136 : 30 M. L. T. 128 : 

16 L. W. 382 ; 1922 Mad. 12. 


LIMITATION ACT (IX OP 1908), Art. 144— Land- 
lord and tenant. 

Landlord and Tenant, 

Art. 144 — Landlord and tenant — Tres- 
pass by stranger . 

The article governs a suit by lessor for pos- 
session against a trespasser who has wrongfully 
dispossessed the lessee who was holding over 
and the plaintiff can succeed unless the adverse 
possession has ripened by prescription. ( Mooker - 
jet. A. J. C and Fletcher , J ) Baikun’THa Nath 
Sarnia v. ChaitaNya Charan Choud»ari. 

57 I. C. 994. 

Art. 144— Landlord and tenant— Ad- 
verse possession . 

In a suit by a landlord to eject the deft, his 
tenant, the court must consider the length of the 
deft’s possession and the litlc claimed by him. If 
the tenant had been claiming occupancy rights 
for over 12 years the right of the landlord is to 
sue for assessment of rent. [Mook^rjee and Cam - 
duff, JJ.) AZMAT V. BlSHAN PRAKAS. 

52 I. C. 650: 29 C. L. J. 607. 


Art 144 — Invalid alienation— Suit for 

possession — Alienation by guardian Suit to set 
a side — Limitation, 

Art. 44 of the Liin. Act, and not Art, 144 applies to 
a suit by a ward who has attained majority, for 
possession of properties improperly aheaated by 
his guardian. The sale is not void for an inade- 
quate consideration. 30 M. 393 ; 22 M. L. J. 404, 
Foil. [Ayting and Tyabji, JJ.) SuRYanarayasa v. 
Narayanaswami, 28 I. C 704 : 2 1. W. 365. 


Art. 144 — Invalid alienation— Suit to set 

aside lease by Lambardar. 

A suit brought by a co-sharer for possession 
of his share of the family propeity on the ground 
that it was alienated by the Manager oi the joint 
family without legal necessity is not governed by 
Art. 44 or Art*9l % isl Schedule to the Indian Limi- 
tation Act, 1908. but by the appropriate article 
allowing the ordinary oeriod of 12 years. Similar- 
ly. if a Lambardar exceeds his authority in grant- 
ing a lease, his co-sbarer can sue to avoid it 
within 12 years of the date on wnich the execu- 
tion of the lease became known to him. A suit 
lor declaration of a right cannot be held to be 
barred so long as the right to the property in 
respect of which declaration is sought, is a subsis- 
ting right ( Drakc-Brockman , /. C.l Kunjilal v. 
Chandarsing. 64 I. C. 775 : 17 N. L. R. 169. 


^Art. 144 — Invalid alienation— Suit to 

recover inam lands— Adverse possession— Plea- 
Onus. 


Where in a suit by an inam certificate-hold* 
to recover possession of Zands alienated by h 
predecessor, the defendant admits the predece 
sor s title bat sets uo adverse possession. Art, 1< 
ta applicable and the onus is on the deft, to sho 
when his possession became adverse. ( Hallifax ; 

C) Md Siraj ud-din v. Fayaz-ud-din. 

59 I C. 47! 


M4 — Invalid 

ston - Adverse . 


alienation — Posses - 


The possession of a purchaser 
«ale is adverse to the real owner. 
Mirza v. Nan hi. 


under a void 
( Lindsay, J . C.) 
47 I. C. 694. 


C D— Vol. Ill 148 


Art. 144 — Landlord and tenant — Suit 

for enhancement of r'nt. 

Art. 144 of Ihe Lim. Act has no application to a 
landlord's assertion and the tenant's denial of 
the right to enhance the rent of the holding, 
[Sanderson, C. /., Mookcr jec and Tcutton, JJ.) 
Birendra Kjshore Manikya Bahadur v. 
MaHONIAD Doulat. 43 I. C. 69 : 22 C. W. N. 856. 

■Art. 144 — Landlord and tenant — Claim 
fot assessment of rent— Ti es passer . 

Where plff. who was out of possession for 
more than 12 years based his claim on the ground 
that the defts. were trespassers and did not elect 
to treat them as tenants, the claim lor assessment 
of rent in respect of the disputed land is barred 
by limitation. [Harrington and Mooker fee. JJ.) 
Maharaja Birendra Kishore Manikya Baha- 
dur v. Anand Priya Baish Nabi. 

30 I. C. 946 : 22 C. L. J. 151. 

Art. 144 — Landlord and tenant — Rent 

free title— Encroachment— Presumption— Assess- 
ment of rent. 

A tank was excavated on a waste land within 
the plff»s Zxmindari by the predecessor of the 
defts, many years ago and plff. neither claimed 
nor received any rent for it. Held , the plfif/s right 
to assess with rent was barred by lapse of more 
than 12 years' time before institution of suit from 
the date the deft.’s setup their rent-free title. 
Where more than 12 years before suit, there was 
a direct assertion of title negativing the theory of 
encroachment which would have conferred upon 
the t3ok the character of an addition to the origi- 
nal holding a suit for assessment of rent is barred 
by limitation. [Jenkins. C, Mookcrjec and 
Beachcroft , //.) Maharaja Birendra Kishore 
Manikya Bahadur r. Raucharan Das. 

30 I. C. 942 : 22 C. L. J. 1 47. 

Art. 144 — Landlord and tenant — Te- 
nancy-Proof of. 

When the plff. alleges that the defts, had not 
attorned to him, the possession of the latter could 
not be said to be for the benefit of the forraor. If 
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LIMITATION ACT (IX OF 1908). Art. 144— Land- 

lord and tenant. 

the plff. lus failed to prove that the land was 
Ma/ or that he had ever been in possession 
thereof by actual occupation or by receipt of rent 
for more than 12 years, his claim for possession 
is barred by limitation. 17 C. L. J. 277 (P. C.), 
Ref. ( Mookerjce and Bcachcroft . JJ.) Sobhan 
Baksh v. Maharaja Birendra Kishore Manik- 
ya Bahadur. 30 I. C. 939 : 22 C. L. J. 144. 

Art. 144 — Landlord and tenant — Suit 

for assessment of rent— Limitation— Tenancy. 

If a person squats upon the land of another 
and if the latter accepts him as his tenant either 
by express declaration or by implication, the 
squatter acquires, the status of a tenant. But it is 
open tothe proprietor to repudiatethe tenancy, and 
to evict the person who has come upon the land 
without his consent. If a person occupies the land 
of another, it is not open tothe proprietor, any 
length of tune afterwards, to treat the occupier as 
tenant, ia the absence ot any indication that he 
intended to hold as tenant, 22 C. L. J. 132; 17 C. 
L. J. 107, Rel. Where it is not the case of anv 
party that the tenancy ever existed and the plff. 
seeks for assessment of rent for the future, the 
suit is essentially for recovery of possession and 
the rule of limitation applicable to suits for 
recovery of possession is applicable. 10 M. I. A. 
2H; 5 C. 919, Refer. ( Mookerjce and Bcachcroft . 
JJ.) Gagan Chandra Chakravarthy v. 
Maharaja Birendra Kishore Manikya Baha 
OUR. 30 I. C. 931 : 22 C. L. J. 13 5. 

Art. 144 — Landlord and tenant— Suit 

for assessment of rent and mesne profits , claim 
for — Maintainability. 

If the relation of the landlord and tenant 
subsists, a claim for assessment of rent and for 
mesne profits does not fail on the ground of 
adverse possession. [ Mookerjce and Bcachcroft , 
JJ.) Maharaja Birendra Kishore Manikya 
Bahadur v. Najir Mahomed, 30 I. C. 917 : 

22 C. L. J. 122. 

-Art. 144 — Landlord and tenant— Ad* 

verse possession. 

t lfi.’s case was that the deft, unlawfully took 
possession of a certain tank but deft, averred 
that more than 12 years belore the commeocc- 
ment of the suit, in the course of the settlement 
proceedings, she set up a rent-free grant and 
disclaimed all liability to pay the rent to the 
plff, in respect of the disputed tank and the deft 1 ! 
averment was proved. Held, that a suit for a 
declaration that the plff. vvas entitled to have rent 
assessed on the tank was barred under Art 144 
of the Lim. Act. ( Mookerjce and Bcachcroft , JJ ) 
Maharaja Birandendra Kishjrb Manikya 
Bahaluk v . Gagan Chandra Chakrabarthy. 

30 I. C. 902 : 22 C. L. J. 132. 

Art. 144— Landlord and tenant — Adverse 

possession. 

Where deft, to the knowledge of plff. claiming 
a limited interest in encroached land, vin. % a right 
to realise rent, asserted a hostile title more than 
12 years before the commencement of suit Held , 
that the plff ilandlord) had no enforceable ti»l« 
under Art. 144 of the Lim. Act. 2 C. L, J. 125 ; 8 


LIMITATION ACT (IX OF 1908), Art. H4-Land- 

lord and tenant. 

C. L. J. 557 ; 2 C. L. R. 569, ref. {Mookerjce 
and Bcachcroft , JJ.) Maharaja Birendra. 
Kishore Manikya Bahadur v. Lakshmi. 

30 I. C. 896 : 22 C. L. J. 129. 

Art. 144 —Landlord and tenant — Non - 
transferable holding. 

A landlord suing in ejectment a purchaser of 
non transferable holding cannot succeed unless 
he makes out a case under S: 18 of the Lim. Act. 
where the purchase took place more than 12 
years before the suit. (Mooktnee and Beachor 0 ft % 
JJ.) Panchkari Chattapadhya v. Maharaj 
Bahadur Singh. 28 I. C. 708 : 19 C. W. N. 186. 

Art. 144 — Landlord and tenant — Suit 

by Zamindar— Title and possession — Assessment 
of rent — Record of rights — Starting point. 

On the claim of the deft, before the Settlement 
Officer but without actual decision, the Record of 
Rights was finally published to the effect that the 
deft, was a settled Raiyat , and that no rent bad 
been assessed in respect of those lands A suit 
within 12 years from the dale of the publication 
of the Record of Rights, by the Zamindar for 
declaration of title and for possession or in the 
alternative for assessment of rent is not barred, 
as on the publication of the Record of Rights, it 
is open to the plff. to rely upon the entries therein 
as a tacit recognition of his right to have rent 
assessed at any rate within 12 years of this date. 
39 C. 453 Dist. ( Stephen and Richardson , JJ.) 
Aman Gazi v. Birendra Kishore Manikya 
Bahadur. 15 I. C 64 : 16 C. W. N. 929. 

— — Art. 144 — Landlord and tenant— Sui i 

for possession by landlord — Gift of occupanoy 
holding by widow of deceased tenant. 

The possession of a donee of a right o| occu- 
paoev from the widow of a deceased occupancy 
tenant becomes adverse to the landlord not from 
the date of his (donee's) obtaining possession in 
pursuance of the gilt, but from the date of Ihe 
widow's death ; consequently a suit brought by 
the landlord for possession of the holdiog within 
1 2 years from her death is within time and is 
governed by Art. 144 of the Lim. Act. The land- 
lord is not bound to sue the transferee during 
her life-time. [Shadi Lai and Broadway , JJ.} 
Thakur Singh, v. Bihari Lal. 44 P. B. 1917 t 

51 P. L.B. 1917 : 391. C. 163 r 
1 P. W. B. 1917- 

Art. 144— Landlord and tenant— Inter- 

ruplion. 

A tenant asserted that he was a mulgeni tenant 
in 1894 and in a suit brought by a Moklesor ol a 
temple to eject him in 1903 the moklesor got into 
possession, the tenant having been held to be a 
chalgtni tenant though that decree was reversed 
by the High Court for insufficiency of notice. In 
a subsequent suit brought in 1909 by the same 
plaintiff to eject the tenant. Held , (1) that the 
defendant’s plea was not barred by res judicata 
as the decision as to the insufficiency of notice 
did not necessaiily involve the finding that the 
tenant was a chalgeni tenant. 13 C. 17 ana 
18 C. 647 Foil. (2) that in consequence of tne 
disturbance of possession brought about by a 
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LIMITATION ACT (IX OF 1803), Art. 144-Morf- LIMITATION ACT (IX OF 1908), Art. 144— Mort- 
gagor and mortgagee. gagor and mortgagee. 


decree in the former sait the continuous posses- 
sion which the defendant was bound to have 
proved under Art. 144, Sch. I of tbe Lim. Act, 
was broken and therefore the defendant did not 
acquire a piescriptive title and could be ejected. 
(Scshagtri Aiyar and Phillips , 77.) LaxmiPAT- 
TAYA V . RaMACHANDRA. 

(1916) 2 M. W. N. 133 : 35 I. C. 421 : 

20 M. L T. 228 : 31 M. L. J. 3ll. 

Mortgagor and mortgagee. 

Arts. 144 and 148 — Mortgagor and mort • 

gagee — Denial oj title of mor / gagor— E fj eel. 

It is not open to a mortgagee by denying the 
existence of a moitgage to curtail the period of 
limitation provided for a suit for redemption. 
Once a mortgage comes into existence it continues 
to subsist as a mortgage until the period for its 
redemption expires dessite any attempt made by 
tbe mortgagee to deny the existence of that mort- 
gage or set up an adverse title in himself. Art. 
144 of the Limitation Act IX of 1908 is only a 
residuary Article and does not apply so long as 
article 148 of that Act is applicable. ( Kanhatya 
Lal % J.) Raghunath Singh v . Jhtto Singh. 

1923 A. 613 (1). 

Art. 144 — Mortgagor and mortgagee— 

Adverse possession. 

Where the relationship of mortgagor and 
mortgagee comes to an end by the satisfaction of 
tbe mortgage, the possession ol the mortgagee 
will be adverse from that date against the 
mongagor, within Art. 144, Limitation Act. 24 A. 
44, F. B. Foil (Piggott, J.) Mossamat 
ZaibUNnissa V. Parichhat. 25 1. C. 611. 

Art. 144 — Mortgagor and mortgagee — 

Usufructuary mortgage— Subsequent sate of 
equity of redemption to A— Another sate of same 
to B after sale to A— Recovery of property hy B. 
a ff* 9 ' redemption — Suit by A for possession — 
Limitation— Cause of action. 

A person had mortgaged certain property of 
his with possession and then sold the equity of 
redemption therein to A and again purpoited to 
sell the same to B, who paid od the mortgage and 
recovered possession of the property, Held , in a 
suit by A against B for recovery of possession 
that limitation began to run against A only from 
the date on which B recovered possession, and 
that the suit instituted within 12 years of that 
date was not barred. \Rathgan t J.) Mohan Lal v. 
Buagu Shah. 14 I. C. 613 : 252 P. W. R. 1912. 


Where one of several mortgagors, redeems the 
whole mortgage and ohtains possession, a suit 
against him by another co-mortgagor to recover 
his share on paymeot of his sha^e of the money, 
is not one for tedetnptioi but one to recover 
possession of property on pavment of a charge. 

. Therefore it is governed by Art. 1^4 ard not *>y 
Art. 148 of the Act. (Knshnan and Odgers. JJ.) 
SlN NA NAN Chetty v. SlVAKAMI AUMAL. 

691. C. 1004 ; 41 M L. J. 501. 

Art. 144— Mortgagor and mortgagee. 

Where a usufructuary mortgagee, to whom 
property has been sold without a registered in- 
strument aod who hold* possession lor over 12 
vears ; from the date of sale, got title by adverse 
possession though the sale (ails. 32 Cal. 296. 
(P.C.); 37 Mad. 423 Exp!.; 73 Mad. 545. Ref, 
[Napier and Krishnan , 77.) MusiGADU v. 

Maneau Gopalu Reddy. 13 L. W.400: 

63 I. C. 215 : (19211 M. W. N. 251. 

Arts. 144 aod 134 —Mortgagor and mort- 
gagee — Purchase by mortgagee — Co- mortgagor. 
From the date one of the mortgagors sells the 
mortgaged property to the mortgagee his posses- 
sion becomes adverse to the co-mortgagor. 
[Daniels and Da\al s 77.) JaNKI Shah v. S. 
Mahomed Abbas. 25. 0. C. 245: 1923 Oodh 50 (9). 

Art. 144 —Mortgagor and mortgagee — 

Co-mortgagors — Redemption by one— Suit by co- 
mortgagor lor possession. 

Where one of several co-mortgagors redeems, 
and obtains pos^sion of the mortgaged property. 
Art, 144 of the Lim Act applies to suits bv the 
other mortgagors for recovery of possession of 
their shares from him. 14 All. 1 and 40 All. 634, 
doubted. [Kanhaiya Lal % 7. C.) Thakur Shko 
Ganga Bakash Singh v . Ranjit Singh. 

52 I. C. 876 : 6 0. L. J. 364. 

Art*. 144 and 148 — Mortgagor and mort- 
gagee— Adverse possession— Mortgage— Redemp- 
tion. 

Under Article 144 of the Limitation Act, the 
possession of the mortgagor, who redeems the 
mortgage, does not become adverse when he re- 
covers possession of the property on redemption. 
It must be established that he has been in posses- 
sion for 12 years on an assertion of a hostile 
title to the knowledge of his co-mortgagor. 
[Jwala Pra$ad % C.J . and Das , 7.) RaM Narayan 
Rai v. Ram Dbni Rai. 1922 Fat. 129; 1923 P. 98. 


HI— Mortgagor and mortgagei 
Mortgagee obtaining mutation as owner — // c 
set up adverse possession . 

A mortgagee who obtains possession cannot 
up adverse possession by mere mutation of aan 
unless he proves that he purchased also theequ 
of redemption. 17 B. 755, Fol. [Johnstons . 

Lhhna Singh v. Santa Singh. 

9 F W. B. 1912 : 13 I. C. 86 
185 P. L. B. 19 


Arts. 144 and 148— Mortgagor and mort- 
gagee- Redemption by one of several co mort - 

gagors-Suit by another for possession— Limi- 
tation. 


Arts. 144 and 148 — Mortgage and mort- . 

gagee— Redemption by one co mortgagor — Smi/ by 
another to recover share — Limitation. 

A suit by one co-mortgagor against another, 
who has redeemed tbe prorerty, for his ihare on 
payment of the proportionate money, is one for 
possession and not for redemption and therefore 
it is governed by Art. 144 and not Art. 148. 
(Jwala Prasad % C. J . and Daj, J.) Ram Narayan. 
v. Ram Dim. Q3 I. 0. 283. 

' Arti. 144 and 148 — Mortgagor and mort- 
gagee— Adverse possession— Redemption. 

Where a mortgage sues for redemption the 
suit would be barred if the trespasser did not 
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LIMITATION ACT (IX OF 1908*, Art. 144— Office 
and emoluments. 

derive possession from ibe mortgagee but held 
adversely for over twelve years to both tbc mort- 
gagor and mortgagee. ( Twomey , J.) MauNG 
Shwb Pe v. Ma YU Ma. 6 Bur. L. T. 196 . 

21 I, C. 348 : 7 L. B. R. 97. 

Office and emoluments. 

Art. 144 — Office and emoluments— Ad- 
verse Possession against office holder— Effect on 
title of successors 

Where Khaji inams land are held adversely to 
the office holder for the time being for over 12 
years. Art. 144 of Limitation Act bars a suit 
regarding the title of the office holder and his 
successors to the land. I Odgers and Hughes , 77.) 
Khaji Mir Majavath Ali v, Khaji Mir Mujapar 
Ali. 45 M. L. J. 791 : 18 L. W. 887 : 

33 M. L. T. l H C.) 175 : 1924 Mad 201. 


LIMITATION ACT (IX OF 1908), Art. 144-Pcsies- 
sory title. 

The rule that possession of one co-owner is 
the possession ol all does not apply where there 
is nothing to show that the property possessed 
was ever the common property ol them all.| Held, 
that plaintiff had failed to show that he continued 
to be a co-sbarer at the date of suit. [Robertson, 
J ) Nakinjan Singh v. Nat ha Singh. 

116 P. L. R 1913 : 18 I. C. 868 : 

78 P. W. R. 1913. 

Art. 144 — Partition suit — Suit for joint 

possession , 

The cause of action to get a share in the pro- 
perty left by a deceased member of a joint Hindu 
family arises on his death and must be enforced 
within 12 years of the exclusion. ( Robertson and 
Beadon , 77.) Thakar Singh v. Ujagar Singh. 

8 P. W. R. 1913 : 18 I. C. 583 : 

26 P. L. R. 1913. 


Art. 144 — Office and emoluments— Land 

held for— Neglect lo do service. 

A person holding land as emolument to do 
service cannot be allowed to treat the land as 
his own, by merelv denying h's liability to do 
service or neglecting' to do so. He must surrender 
possession to the master and then hold adversely 
to him for 12 years, to enable himself to acquire 
possession by adverse possession. (Sfuiosiua 
Aiyar and Napier. JJ ) TamirsI Vbncatasami 
V. Yivooala a mm ANA. 62 I. C. 771 : 

(1921) M. W. N. 378 

Art. 144 — Office and emoluments— 

Lands attached to office of karnam — Adverse 
possession. 

A person in adverse possession of lands annex- 
ed to the office of Karnam for over 12 years 
acquires a prescriptive title to the lands as 
against the holder of the office and his successors. 
a 2 Cal. 244, (F. C.) Dist. [Abdur Ralnm and 
Ayling, JJ) Idarapai.li Dhanushkotirayudu 
v % Venkataratnam. 11 L. W. 453 : 59 I C. 65 : 

38 M. L. J. 320. 

Partition suit. 

Art. 144— Partition suit — Mahomedan 

heirs , 

Suit by an heir for hia share in a Mahamed- 
an's property is governed by Art. 144 and time 
runs from the time when the attempt to exclude 
or deny his right is made. ( Maclcod , C. 7. and 
Heaton , 7.) Kallan Gowda Nanjan Gowda 
Patil v . Baishya Shb Mohamed Khan. 

22 Bom. L R. 93€ : 58 I C. 42 : 44 B. 943. 

Art. \A\- Partition suit— Co-heirs— Suit 

for possession of joint property. 

Where a Mahomedan brings a suit for recovery 
of his share of certain immoveable property al- 
leged to have descended upon him and defendant 
jointly as co-heirs 50 years ago and it is proved 
that the lands were pint ever since, the suit is 
not barred bv limitation. 34 Mad. 511 ; 97 P. R 
1890; 89 P. R- 1898. Ref. ( Broadway . /.) Hasham 
Ali. v. Umak Hayat. 4 L»h. L.J. 57 : 

1922 Lah. 103. 

Art, 144 — Parlition Suit— Adverse pos- 


Arte 144 — Partition suit — Zamindari 

Estate— Adverse possession — Aft. 12 7 docs not 
apply. 

The possession of the Zamindari Estate by the 
daughter Iruin the date of her succession, is ex- 
clusive and adverse to the claims of the other 
branches, within Ihe meaning of Art. 14-1 of the 
Act and consequently a 6uit for partition of the 
estate is governed by Art. 144. Art. 127 has no 
application to such a case. (Wallis, C.J.and 
Sad a siva Aiyar , 7.; Kgesaka Venkatappaiyya 
v. Nayani Venkataranga Rao. 

43 Mad. 288 : 69 I. C. 978 : 38 M. L. J. 149. 

Art. 144 — Partition suit — Tcnants-in 

common . 

Art. 144 applies to a suit for partition between 
tenants-in-coraraon although a tenant has acquir- 
ed his rights by a purchase at court auction. In 
such a sun, there can be no question of adverse 
possession because the possession of one co-ten- 
ant is the possession of all persons entitled as 
tenants-in-common. [Wallis, C. 7. and Seshagiri 
Aiyar , J.) Hassan Ammal Bibi v. Ismail Moideen 
(1915) M. W. N. 414 : 29 I. C. 976 : 

28 M. L. J. 642. 

Possession pending suit. 

Art. 144 — Possession pending suit— Not 

adverse. 

Possession after institution of suit is not ad- 
verse. (Sadasiva Aiyar and Napier , 77.) Ratna 
Bai v. Official Assignee. 29 I. C. 168 : 

17 M. L. T. 347. 


Possessory title. 

Art. 144 — Possessory title— High way, 

vsscssion o /■ — Gove* nment— Onus, 

Possession of Government land for over 12 
cars throws the onus on theGovemment of proy- 
ig possession or title within 60 years. But this 
ale does not apply to a public pathway even it 
ossession is proved for over 40 years. 30 M. 24:>; 
3 M. 173; 33 M. 362 : 23 M. L. J. 162 Dist. 
'teshagiri Aiyar and Kumaraswamy Satin , JJ.) 
VA MVD.L.A* V . , 

(1014) M. W. N. 711 : 87 M. X*. *■ 299 * 


session. 
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LIMITATION ACT (IX OF 1908), Art. 144— Proof LIMITATION ACT (IX OF 1908), Art 144— 
of title. Btveraiooer. 


Proof of title. 

• Art- 144— Proof of title — Adverse posses- 

sion — Plaintiff proving title — Both parties 
having uncertain possession. 

Adverse possession in order to bar by limita- 
tion a suit for the possession of land must be 
adequate in continuity, in publicity and extent so 
as to show that it is possession adverse to the 
competitor. When a person esiablishes his title 
to land and proves that he has been exercising 
during the currency of his title various acts, of 
possession, then the qualify of those acts even 
though they might have failed to constituie adverse 
possession against another, may be abundantly 
sufficient to destroy that adequacy and interrupt 
that exclusiveness and continuity which is requir- 
ed from any person challenging by possession 
the lightful title. ( Lord Shaw.) Kutmali Moo- 
THVAR v. Kunhakan Rutty. 41 M. L. J. 650 : 

44 Mad- 883: 48 I. A. 395 : 14 L. W 721 : 

(1921) M. W. N. 847 s 
1922 P. C. 181 (P.C.), 

Art. 144— Proof of title— Onus on deft . to 

prove adverse possession . 

In cases coming within Art. 144 of the Lira. 
Act, if the plaintiff has succeeded in proving a 
clear title, U e burden lies on the defendant to 
prove adverse possession for the statutory period, 
and pos*ves$ion to be adverse must have all the 
. qualities of adequacy, continuity and exclusive- 
ness. 41 A. 669 ; 6 Pat. L. j, 478 Ref, ( Alookerjee 
and Chotzncr , 77.) Jobbda KhatUN v. Tulsi 
Charan Das. 30 C. L. J. 472 : 1923 Cal. 82. 


-—Art 144 — Proof of title— Adverse posses- 
sion , 

Proof of identity together with the absence of 
evidence by the defendant does not establish a 
title to property, when the plff. claiming it was 
absent for 40 years. He must let in strong and 
cogent evidence to satisfy the court as to his title. 
< Fletcher and Cuming, JJ , ) Abdul Sovan v. 
Lakshmi Prasad Agahwala, 50 I. C. 870. 


■ Art, 144— Proof of title — Onus — Swif for 
possession . 

In cases under Art. 144 of the Lim. Act it is 
not incumbent on the plff. to establish possession 
within 12 years of suit. He has to prove title 
and it then rests on the deieodants to show that 
he and those under whom he claims have been in 
possession for over 12 years before suit (Pn- 
deaux, A.\J. C.\ Sakharam Dboba 

1923 Nag. 2. 


~7~ A, ‘* 144 — Proof of title— Evidence c 
both sides valueless. 

Per Curiam {Jwala Prasad , J. dissenting) :• 
Where in an ejectment suit, the possession as 
evidence on both sides is valueless, the plff. 
deemed to have failed to satisfy the burden < 
proving bis possession within that period t 
merely proving his title and possession at son 
antecedent period. ( Miller , C. Jwata Prasa, 

Das, Adami and Bucknilt, JJ.) Shiva Prases 
SJNGUP. HlRASfNOH. S P. I. T. 681 

0 p L.J. 478 : 8 U P. L. B. tP.) 81 
63 I. C. 1 : 1921 Pat. SOB tP. B 


- — Art. 144 — Proof of title— Onus. 

In a suit tor possession without dispossession,, 
i he burden of proof is on riff, to prove ti : le and 
that defls.' possession is not adverse, is shifted 
by a pritna facte case but not by a mere entry of 
his name in the revenue recoid. [Mating Kin , J.) 
Maung Gyi z'. Shwe G Yok. 42 I. C. 890. 


Reversioner. 


Art. 144— Reversioner— Possession ad- 
verse to nearest reversioner — Effect on remote 
reversioner . 

As a remote reversioner’s right is not derived 
from or through the nearer reversioner, posses- 
sion adverse to ine latter will not be adverse to 
the former, and adverse possesion will begin as 
agaisnt him only when his right to possession 
accrued, r. e , the dale ot the death of the nearer 
reversioner. [Scott-Smith, J.) Hasti v. Mira. 

4 Lah. L. J. 201 : 1922 Lah. 37, 

Art. 144 — Re:cr sioner — Sui/ for posses- 
sion — Failure of direct line of donee— Trespasser. 

Where on failure of the donee's line of descen- 
dants the gifted property is taken possession of 
bv a trespasser, his possession is adverse within 
Art. 1 44 of the Lim. Act to the nearest rever sioner 
entitled to immediate possession and to the 
remote one who is not entitled to claim posses- 
sion at once. [Ralhgan, C. 7.) Harnam v. Das- 
ONTHBI. 1 Lah. 210 : 56 I. C. 733 : 

112 P. L. B. 1«20. 

Art. 144 - Reversioner— Adverse posses • 

sion— Person claiming title as heir 

The possession of a trespasser claiming as heir 
is adverse to the collaterals. [Le Rossignal and 
Wilber force, JJ.) Maiinu v. Shiiian Singh. 

52 I. C. 857 : 76 P. R. 1919. 


— Art. 144— Reversioner— Suit for posses- 

sion— Commencement of cause of action. 

Where on the death of a certain person, his 
wife and mother jointly inheiited his estate in 
1894 and the wife was found tu have led a life of 
unchastity which by the local custom would 
debar her from enjoying her husband’s estate 
but to© mother died in 1903. Held, in a suit by 
the plaintiff a collateral in 1913 for recovery of 
the property that the suit was not barred by 
limitation since the cause ot aciion commenced 
only from the date of death of the mother who 
could have inherited the wife’s share by survi- 
vorship. (Shadilal and Le Rossigno! , 77.)Ghulam. 
Sarwar v, Karam Ilatu & Co. 

39 I. C. 204 : 58 P. W. B. 1917. 


-Art. 


144— Reversioner— Suit by—Po$s< 
sion of trespasser. 

A soil by reversioners within 12 years fre 
the death of a widow, in whose life-time t 
estate was in the possession of trespassers 
barred by Art, 144 as their possession was i 
in, l,o adverae. [Chevis, J.) Kahla Singh 

LA ' .a t n 118 P - *• 

38 I. 0. Q4 : 175 P. W. B. 19 


T~ Art - 144— Reversioner— Suit for toss 
s,on~Pun}ab Limitation Act}/ of 1900). * 
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LIMITATION ACT (IX OF 1908), Art. 144-Start- 

iog point. 


LIMITATION ACT (IX OF 1908), Art. 144-Stert- 
mg point. 


Where a person alienated properties in 1887 
and died in 1894 but mutation was effected on 
the 23rd February, 1897 and the beirs of the 
alienor brought a suit for possession of the alie 
nated properties on the 20th February 1909. Held* 
that the suit was barred because the reversioner 
must sue within 1 2 >ears of the alienor’s dea»h 
not f*om the date of mutation especially if the 
alienor died before Act I o! 1900 came into force. 
90 p. R 1904 ; 11 P R. 1909 ; 145 P. R. 1907, 
Rel. on. ( Johnstone , /.) Tuisi v. Madho Ram. 

30 P. R 1912 : 

133 P. W. R. 1912 : 13 I. C. 343 : 

72 P. L. B. 19 1 2. 


Starting point. 

Art. 144 — Starting point — Settlement 

proceedings — Adverse decision— Starting of ad 
vtrse possession , though prior relation teas 
fiduciary. 

An adverse decision in settlement proceeding 
was held t<. mark the starring of adverse posses- 
sion despi’e the ex'stence of fiduciary relation- 
ship between the parties before the event. [Mr. 
Ameer AU. \ Muhammad B,-kar v. Muhammad 
Bakar Ali Khan. 

33 All 125 : 38 I. A. 23 : 13 C. L. J. 63 : 

8 A. L. J. 132 : 15 C W. N. 273 : 

9,M. L. T. 200 : (1911) 1 M. W. N. 127 : 

13 Bom. L. R. 75 : 14 0. C. 95 : 

9 I. C. 391 : 21 M. L. J. 109 (P.C.). 

Art. 144 — Starting point — Symbolical 

delivery — De> ree-holder — Suit for possession 
against ; udgment-deb.or — Limitation. 

Where the decree-holder in execution of a 
decree for possession is giv*n formal possession 
the judgment-debtor remaining i actual posses- 
sion, the possession cf the decree holder is 
deemed actual legal possession in the eye of law 
and he can b'ing a fresh suit for possession 
within 12 years The s«rt is not therelore bar- 
red bv limitation. 19 A. 499, Appl. [Tudball. J .) 
Rahim BaKSH v. Muhammad Hafiz. 

10 I. C. 319. 


Arts 144 and 149— Starling point— Pur- 
chaser from Government — Adverse possession. 

In a suit in ejectment by a pu chaser from ihe 
Government, tbe defendant pleaded adverse pos- 
session ior more than 12 years against the 
Government. Held, plaintiff cannot claim to be in 
the position of the G vernment as against which 
under Art 149, a title would be acq uired by only 
60 years’ adverse possession. I« such a case the 
period began to run irom the date when defen- 
dant’s possession become adverse to the Govern- 
ment as the latter also is plaintiff under S. 2 (8), 
Lim Act. [Walmsley and Buckland, J L) Anna- 
da Mohan Hoy Chowdhury v. Kina Das 

28 C W. N. 66 : 1924 Cal. 394. 


-Art. 144 —Starting point— Delivery of 

symbolical possession - Adverse possession— Onus. 

On ihe failure of an owner to pav the Govern- 
ment assessment, his i state or interest in the 
lai d is torfeited or rather determined, and under 
a sale foi arrears of revenue what is sold is not 
the interest of the detaulting owner but the inter- 


est of the Crown, subject to the pa>ment of the 
Government assessment, and therefore the time 
limited by the Limitation Act only commences to 
run from the date ot the sale. Delivery of sym- 
bolical pos>ession does not in any way affect 
the possession of. or give start to a fresh period 
of limitation against persons who are not parties 
to a suit or execuiion proceedings. This rule is 
applicable to ihe case of purchasers at sales for 
arrears of revenue. ( Mooktrjee and Chotzner , 
JJ.) JOBEDA KHATUN V. TULS! CHARAN DAS. 

36 C. L. J. 472 : 1923 Cal. 82. 


Art. 144— Starting point— Landlord and 

tenant— Chowkidhari Act [Vi of 1870), Ss. 50 and 
51— Suit by Patnidar for possession of Chowki- 
dhari chakran lands — Limitation . 

Art. 144 of the Limitation Act applies to the 
suit of a patnidar brought against the Zamindat 
for the recovery ol possession of chowkidhari 
chakran lands transferred to the latter onder the 
Act. To ascertain when tbe Zamttidar's posses- 
sion became adverse, the court must find when 
the lands were sectled by tbo Zammdar with 
tenants acd when those tenants took possession 
of the lands and whether such possession was to 
the knowledge of the patnidar. [XVoodroffe and 
Cuming , JJ.) Manindra Chandra Nandi v. 
Rangalau 41 I. (X 728. 

Art. 144 — Starting point — Allotment at 

partition lands. 

The cause of action in a suit for possession of 
lands allotted to a person at partition, commences 
from the time of allotment of the lands. Stephen 
and Holmwood . JJ.) Brpin BEHARI ChaklaDAR 
v. Jagat Kishori Acharji. 22 1. C. 576. 


Art. 144 — Starting point— Symbolical 

session — Effect of. 

Symbolical possession is effective against 
Igment-debtor though noi so againsi a stran- 
r to the suit. | Mookerjee and Carnduff, JJ.) 
rinarayan Chattehji v . Madhu Sudan Mu- 

.. r /I n xu U 


Art. 144— Starting Point-Revenue sale- 

ngal Revenue Sale Law {Act XI of 1859 )- Pur- 
iscr if claims through defaulter - Adverse pos- 
sion against defaulter if adverse against pur- 

i str. 

\ purchaser under the Revenue Sale Law 
rchases the share and not the right title and 
crest of the defaulter. He does not claim 
der or through the defaulter and hence in a 
t for possession by a purchaser wh- has not 
in in possession since his purchase, the Dwlt. 
ist show ad- erse possession tor more than 1Z 
us against the plff. as the adverse possession 
imst the defaulter cannot be tacked on to ad- 
se possession against plff. [Stephen and Chat- 
iee JJ ) Bilas Chandra v Akshraj Kumar 
' • ’ lbC.L.J.486 :14 I.C 2l9t 

16 C. W. H. 687. 

Art. 144 — Starling point -Ter minus a 


The terminus a quo under Art. 144 of ‘be Lim. 
:t is the date when the possession ot the deien- 
ints became adverse to the plaintiff and not to 
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LIMITATION ACT (IX OP 1908), Art.l44-Startiug 
point. 


LIMITATION ACT (IX OF 1908) AiU44-8tarling 

point* 


any other person from or through whom he 
does not derive his right. {$ cott-Smith and 
Iforde. JJ .) Sarup Singh v. Pal Singh. 

1923 Lah. 642. 

Art. 144— Starting point— Distant Coll- 

.aterals — Adverst possession— Cause of action. 

Possession cannot be adverse to a person until 
he cao sue for possession. (Rattigan, C. J.) 
HARNAMAN v. Oasondhj. I Lah. 210 : 

66 I. C. 733 : 1 12 P, L. R. 1920 

—Art. 144— Starling point— Collaterals— 

Suit for possession. 

The right of suit of collaterals under Punjab 
Customary Law is derived from the common an- 
cestor who owned the land and therefore time 
under Art. 144 does not run against him till toe 
right to sue accrues to him. [Sliadi Lai and Le 
Rosiignol, JJ.) Amur Singh v. Sol* Singh. 

37 I. C. 412 : 174 P. W, B. 1916. 


Art. 144 — Starling point — Wakf Pro - 

perty—Pcrmarcnt alienation. 

A mutwalli can challenge ihe permanent alie- 
nation of tbe Wakf property by his predecessor 
within 12 years from his appointment. [Che vis 
and Leslie Jones, JJ.\ Fazi Ilahi v. Zafar All 

32 I. C. 538 : 36 P. W. B. 1916. 

Arts. 144 and 127 — Starting point— Sale 

of joint family properties— Stranger Purchaser 
taking possession — Sui'f to recover property — 
Knowledge. 

The plaintiffs undivided uncle and another 
uncle's son sold in 1898 certain properties of the 
joint family to the first defendant. Some o( the 
properties sold were leased to the vendors, but 
in 1901 they relinquished the same. In 1902 
some of the lands sold were in the cultivation of 
the vendors. After 1902 the properties were 
always in the possession of the purchaser, the 
first defendant. In a suit by the plaintiff to re- 
cover possession of the properties from the first 
defendant, held, that the suit was governed by 
Art, 144 ol the Lim. Act and not by Art. 127 and 
adverse possession commenced to run at least 
from the year 1902, when the vendors ceased to 
cultivate the properties they had alienated. 
Under Art. 144 it is not necessary f ir the defen- 
dants to prove the exact date, when tire plaintiff 
became aware (hat he had been excluded from a 

R :0 « h n re o! n I?' 1 * fa ®ily properties. 23 

B. 137. 37 8. 8t foil: 25 I. c 573 doubted. 

cer ond Ramesain, JJ ) Linga Munisaui Reddi 

v ■ OUVINDASWAMI NajOKHR. 

42 H. L. J. 804 : 16 L. W. 294 : 1928 Mad. 369. 


T7 144 - Starting point- Symbolica 

delivery of possession against Govt.—Ryolwar 
Tenants— Continuance of possession —Prescrip 

Where possession of inain lands wroogly class 
< 9 Ryotwari by the Gbvt. and for which pat la 
to the ryots is decreed to the ittamdai 
fhp H™ delivery is made in execution o 
the decree a snit brought to oust the ryotwar 
'tenants within 12 years ot the delivery of pos 

la «i? n J Vh,e ? w* 3 acquiesced in by tbe tenant; 
-is not barred by limitation (Per Spencer, J.)— 


The Ryotwari tenants, when they attorned to 
Govt, could not simultaneously prescribe for any 
litlc which could enure aficr the tide oi the 
Govt, was negatived in the suit of a third party, 
and so long as they were tenants of the plff. or 
her predecessor3-in-interest % their possession was 
not adverse to that ol the landlord. A Ryotwari 
Pattadar docs not acquire any rights against the 
Govt, greater than what he gets at the initial 
grant of Patta, Per Phillips , 7.— The original 
possession of the Ryotwari tenants having been 
terminated by delivery in execution any fresh 
title could be acquired by actual possession only 
after the expiry of 12 years after the symbolical 
delivery. (S tdasiva Aiyar an * Spencer % JJ % ) Na- 
ha yani Ammal v. Secretary of State. 

41 U C. 167- 

• Art. 144 — Starting point. 

Limitation under ArL 144 dees not begin fco 
run until possession becomes adverse. (Batten, 
A. J.C.) Kanhaiyalal u. Dular Singh. 

17 I. C. 606 J8N.L.H, 163. 


-Art. 144 — Starting point — Symbolical 
Possession — Adverse possession. 

The possession of a transferee Irom Ihe mort- 
gagor is adverse lo the mortgagee decree holder 
irom Ihe date on which the court sale in the 
latter's favour was confirmed and not Irom the 
dale on which he got symbolical possession ot 
the property. 21 A. 269, approved. ( Stuart, A. 
J. C.) ChuNNk v. Ashrafan. 42 I. C. 192 : 

4 0. L. J. 481.' 


-Art. 144 Starling point— Gift— Posses'. 

sion by donor appointing himself as mutwalli— 
butt by donor's heirs for Possession— Limitation. 

The possession of the donor appointing him- 
self as mutwalli becomes that of ihe manager and 

a suit for poesession by his heirs 12 yeais after 
tnedaie of the gift is barred. 36 C. 1103 (P. C.i 
Ref. [Stuart and Kanhaiya Lai, A. J. Cs.l SlTA- 
ramji t>. Jadhunath Singh. 24 I. c. 72: 

1 0. L. J. 204. 

— “ Art. 144 Starting point — Adxtrse posses- 

sion— Alienation by Mahant— Position as regards 
properties vested in idol and ilah, ml— Distinc- 
tion. 


wtit yi ly 




• - - / ^ IMWV.VUI II 4 

such property is transferred by a person who 

only representative and manager of that jundi 

cal person then there is adverse possession to th< 
right io ihe juridical person from ihe date of th< 
alienation The act of alienation in such a cast 
u a direct challenge upon the title ol the idol 
But where the title is in the Mahant or shebat 
the act of alienation is not a challenge upon tin 
title of the idol, though the property may be en- 
dowed property in tha mdsc chat its income hat 

to be appropriated to the purposes of the endow 
ment, and there is no adverse possession so lour 
as the person malting the alienation is alive, and 

SK5? CC T S adv ersc OBl y when a new 
title has come into existence capable of maintain 

.ng the suit and which has not approved ol S, 

acquiesced in the alienation. ( Das and Bucknill 

J - .) Mahant Ramrup p. Lal Chand Marwari 

1 Pat. 476 1 8 Pat. L. X. 852 : 1822 P. 243 
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LIMITATION ACT (IX OF 1908). Art. 14*— Suit on 

title. 

Art. 144— Suit on ti tie— Adverse pos- 
session— Prescri plion. 

Where the title to a plot of land rests in the 
plaintiff the burden is upon the defendant to 
show that that title has been extinguished by 
adverse possession on his part for over 12 years. 
(Goknl Prasad , /.) Lakhu v. Sardar Lal Singh. 

1923 All. 399. 

Art. 144 — Suit on title — Planting of 

trees on another person's land — Active trespass— 
Adverse possession. 

The planting of trees on another person's 
land is an active trespass and the owner is cer- 
tainlv entitled to treat it as such if he so wishes. 
The period for bringing a suit for possession is 
twelve years. 10 A. J4 doubted. (Walsh, J ) 
Md. Shafi v. Bindfshari Singh 

20 A. L. J. 208 : 1922 All. 50. 

Art 144 — Suit on titlc—Suit by patnidar 

io recover possession of chaukidari chakran lands 
from zeminda r • 

The patindar's right under the patni grant to 
the chaukidari chakran lands are not disturbed, 
on resumption of chaukidari chakran lands by 
the Government and settlement of the same with 
the Zemindar. A suit by the patnidar for the re- 
covery of possession of these lands against the 
zemindar is not barred by limitation, unless for 
more than 12 years prior to the date of the in- 
stitution of the suit, the possession of the zemin- 
dar had become adverse to the plaintiff. The 
possession of the zemindar may become adverse 
to the patnidar in a variety of ways, e. g. t when 
the lands arc settled b> the zemindar with ten- 
ants or when the patnidar after being invited to 
give and take the land does nothing and the 
zemindar thereafter makes other arrangements 
cither for holding the lands in khas or for settling 
the same with ijardirs or the like Io each case, 
the facts have got to be investigated having re- 
gard to the language of Art. 144 of the Limitation 
Act. (Ghost and Panton , JJ.) NaGENDRabala 
ChaUdhkani i\ Bejoy Chand Mahatap. 

60 Cal. 577 : 28 C. W N. 114 : 

1923 Cal. 734. 

Art. 144 — Suit on titlc—Suit by adopted 

son. 

Art. 144 applies to a suit by an adopted son for 
the recovery of immoveable property within 12 
years from the date of adoption. (26 M. 143 : 19 
B. 809 : 2 Bom. L. R. 411 : 9 C. W. N. 705 : 2* 

B. 725 P.C. Fol. : 23 W.R. 214, P.C. ref.) (Wallis, 

C. J.and ieshagin Aiyar, J.) Kanchakla VEN- 
KATA Ratnam v . Koganti Venkatramiah. 

27 M. L. J. 669 : 25 I.C. 692: 

16 M. L. T. 485. 

Trusteeship. 

Art 144 —Trusteeship -Suit for recovery 

of property from person claiming to be trustee 
himself— Limitation. 

The person concerned can sue for obtaining 
control or management of a religious institution 
within 12 >ears under Art. 144 when misappli- 
cation is not proved and tne dclt. does not deny 
the fact of his being a trustee. 6 A. I; 10 1, A. 90. 


LIMITATION ACT (IX OF 1908), Art. 145. 

Foil. (Lord Shaw.) Arunaciiellam Chetty 
v. Venkatachalapathi Gurufwamigal. 

43 M. 253 : 48 I. A. 204 : 

(1919) M. W. N. 850 : 17 A. L. J. 1097 : 

10 L. W. 642 : 27 M. L. T. 479 : 

53 1. C. 288: 24 C. W. N. 249 : 37 M. L. J. 460. 
[On appeal from 33 1. C. 216: U915, M W. N. 650. 

Vendor and Vendee. 

Art. 144 —Vendor and Vendee — Suit for 

possession — Failure to give possession by vendor. 

When the vendor fails to deliver possession of 
P3rt of the property sold the vendee’s remedy is 
not a suit for specific performance but a suit for 
recovery of possession and Art. 144 applies, 
t Reid, C. J.) Bhanjanram v. Sahaura. 

18 P B. 1911: 45 P. W. B. 1911 : 
9 I. C. 238 : 92 P. L. B. 1911. 

Arts. 145 and 49— Suit for recovery oj 

Pictures and manuscripts, 

• A suit to recover pictures and manuscripts is 
ordinarily governed by Art. 145 but when they 
are not returned on demand Art. 49 would 
govern the suit and time runs from date of re- 
fusal. (Walsh and Stuart, JJ.) KalvaN Mal 
v. KlSHANCHAND. 41 All. 643 r 

17 A. L. J. 883 : 65 I. C. 45 : 

1 0. P, L. B. (All.) 95. 

—Arts. 145 and 49— Deposit — Suit for re- 
covery — Limitation — Death of depositary . 

Art. 145 is a special article applicable where 
the depositor seeks to recover ffom the deposit- 
ary moveable property deposited and time runs 
from the date of the deposit. Art. 49 is on the 
other hand a general article for the recovery of 
specific moveable property or for compensation 
for wrongly detaining the same and time runs 
from the date when the property is wrongfully 
laken or when the detainer’s possession becomes 
unlawful. All actions for the recovery of a de- 
posit of moveable property arc comprised within 
Art. 145 and no exception is made where demand 
and refusal make the continuance of possession 
unlawful. The fact of possession by the deposi- 
tor, alter demand being wrongful does not make 
art 49 applicable. Where the original depositor 
dies and the subject matter of the deposit goes 
into the hands of his heir, the latter remains an 
involuntary bailee thereof and a suit for recovery 
of the deposit would still be governed by art. 145 
of the Lirn. Act. 33 M. 56, 60 loll. : ,14 A. C. 273 
Ref. [Ghost, J.) PROMOTHO NaTU J^ l ,V C q * 
PRODYNEMO KUMAR MULUCK. ^ 772.' 

Art. 145— Money deposited as security for 

appointment ~ Limitation . 

Art. 145 of the Lim. Act applies to a suit to re- 
cover’ money deposited by the plaintiff as a 
security for his appointment as Tahsildar under 
the Court of Wards. ( Walmsley , J.) Nanda Lal 
Bose v . Ashutosh Ghose. 65 I, C. 615. 

Art. 145— Suit for value of moveable — 

The rule of limitation applicable to a suit 
against a depositor to recover moveable property 
even when the property is not recoverable in 
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LIMITATION ACT (IX OF 1908) Art. 145. 

Specie, is that contained in Art. 145 of the L'lir 
Act. 7 C. W. N. 476 : 31 C. 519. foil. \Mvok<>jee 
and Nrwbould , 77.) Gangahari i>. Nabid 

Chandra. 20 C. W. N. 282: 34 I. C. 959: 

23 C. t. J. 145. 


-Ar'S. 145 and 49 — Meaning of deposit. 


• — — y — 

The word 'aeposi'.* extends to all cases where 
one man's property is handed by that man to 
another, i Schwabe , /.) Kishtapfa Chetty v. 
Lakshwi Ammal 44 M.l.J. 431 : 

17 L W. 467 : 32 M. L. T. 217 : 
(1923) M.W.N. 284 : 1923 M. 578 

—Art, 145 — Deposit of goods. 

A suit to recover denosired goods is governed 
by Ait. 1-15 {^fencer, J.) Govindasami Pii.lai 
t\ Municipal Council, Kumbakonam. 

(1917) M. W. N. 586 t 6 L. W. 401 : 
r 33 M L. J. 577. 

[On appeal 41 Mad. 620: 42 I C. 519: 34 M.L.J. 399 


LIMITATION ACT (IX OF 1908), Art. 148. 

chat if the transaction amounted to a sale, the 
vendee was in adverse possession for over twelve 
vears and that if it was a mortgage the right to 
redeem accrued more than 30 years before suit 
and that in eiiher case, the suit was hatred. ( Lord 
Moulton.) Nga Lu Gale v. Nga Po Than. 

24 I. C. 310 : 1 L. W. 695 (P. C.K 


Art 147 — Applicability. 


Art 145 — Deposit— Loan 


(Per Stsha&ri Aiyir % J.) There is only a thin 
difference b Uveen a loan and a deposit ; where 
the arrangement is that the money banded over is 
to be paid to a third party on demand or on the 
happening of a specified event the transaction is 
a deposit and not a loan. ( Abdur Rahim and 
Scshafctri Aiyar % J J.) Narayanan Chettiar v 
Vellayappa Chettiar 

(1916/ 1 M.W.N. 206 : 34 I. C. 347 : 

19 M L. T. 237. 


—Art. 146 — "Deposit’ 1 meaning— Previous 
Limitation Acts. 

••Deposit" in the Limitation Act, 1908 has the 
same meaning as in ihe previous Limitation Acts 
and means a deposit of goods to be returned in 
specie idepositum of Roman Law) (Wallis % J.\ 
Balkrishnadu v. Narayanaswami Chetty. * 

24 l. C. 852 : 37 Mad. 175. 


" Arli 49— Entfustmcni of jewel 

for raisin * loan— Loan repaid but jewel not re- 
turned— Suit for recovery of same— Limitation. 

A suit for the recovery nf a jewel entrusted to 
a third person tor raising a loan thereon, after 
such loan bas been obtained and repaid aod 
return ot the >ame refused is governed by Art. 
49 and not by Art 145, and the period uf liraiU-’ 
tionis three years irom the date ot refusal to 
return the same ; mere silence after notice de- 
manding return is not relusal for purposes ot 
limitation. (Benson and Sundara Atyar , JJ , 
GoPALSAMI AiYAR V. SubRAMANlA SASTKI. 

85 Mad. 638 : (1911, 2 M. W. N. 190 : 
10 M. L. T. 572 : 12 1. C. 207 : 

22 M. L. J. 162. 

advance ^' °f oil-well- Further 

1875 whiir afiC oil ’ wel> Wa ? executed in 

futlder advance 8 /^ t0 * njor, 8 a 8 or received a 
evidence d e * ccu,cd a document to 

The uat “ re 0{ 

tending that it C> J he morl * a K° r co »- 

mortgagee that it M a - f “rjhar charge and the 

“on oMhe ma ti'! 4 ** 89,e - A SU,J ior «=dem P - 

uonct Wc.mq,lg ag e wa , br0ugt1 , in , 908 . H J d 

C D— Vol. Ill 149 


Art. 147 applies not to foreclosure proceedings 
under the Regulation but to si'ch auits for fore- 
closure as under the law then in force could be 
brought. (Banerjee, J.) Shyam Chandra Singh 
v. Baldeo. 

17 I. C. 467 : 10 A. L. J. 62J. 

—Art. 148 — Mortgage by conditional sale 
—Redemption-Starting point ot limitation— 
Agreement of parties— Statements in plaint. 

In the absence of a special provision entitling 
the mortgagor to redeem during the term for 
which the mortgage is created, the right of re- 
demption can only arise on the expiration of the 
specified period. But the parties may agree that 
the mortgagor might di'chargc the debt wrtbin 
tbe period and take back the property, in which 
case the period of limitation for redemption 
commences as $o 0 n as the debt is discharged 
and not from the expiry of the term provided for 
in Ihe deed. < Ameer Ali.) BAKHTAWAR Bbgau 
v . Husaixi Khanam 

36 P II. 195 : 41 I. A 64 : 18 C. W. N. 686 : 

12 A. L. J. 473 : 19 C. 1. J. 477 : 

(1914) M. W. N.411 : 16 M L T. 889 : 

16 Bom. L. B. 344 : 1 L. W. 613 • 
23 I. C. 355 : 26 M.L J. 474 (P.C.). 

[On appeal fiom 29 All. 47i : 

(1907) A. W. H. 133 : 4 A. L. J. 375.] 

1 Arts. 148 and 132 — Suit by a mortgagor 
against co-mortgagor for possession— Article ap- 
plies. 

Where one of several mortgagors redeems a 
mortgage, the other co-mortgagors can bring a 
suit for redemption against the redeeming mort- 
gagor Limitation Ait. 148 and not Art. 132 is ap- 
nl cahle. iLirirfsoy and Kanhatya Lai JJ ) 
Sukat Singh v. Umrao Singh. 

20 A. L. J. 611 : 1922 A. 410. 


Art. 148 — -Mortgagor get ting a redemp- 
tion decree but not executing il— Mortgage by the 
mortgagee as owner- Sale in execution thereof — 
hffect on the mortgagor. 

In 1861 the mortgagor nsufructuarily mortgag- 
ed the property to the mortgagee and sued for 
redemption which was decreed upon payment 
of a ccitain amount but the mortgagee remained 
in possession as the property was not actually 
redeemed. In 1889 the mortgagee mortgaged it 
describing himself as absolute owner and the 
property was sold in execution of a decree on the 
latter motlgage and purchased bv the decree- 
holder who sold it to the deft in 1904. In 1915 
the heirs of the original mortgagor sued for re- 
demption of the mortgage of 18M, held, that Art 
144 and not Art. 148 or Art. 134 was applicable! 
Art. 148 is intended to protret the interest of tho 
mortgagor against the mortgagee in possession 
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LIMITATION ACT (IX OF 1908), Art. 148. 

or the person who holds the interest as a mort- 
gagee including »he heirs or assigns as such. 
It applies only for redemption suits instituted 
against mortgagees or pers >ns claiming under 
them and does not apply to suits against strangers. 
(Mtars % C J . and Kanhaiya Lal t J.) Ram Piari 
v. Boon SEN. 18 A L. J. 995. 

Art. 148 —Purohaser of equity of redemp - 

lion in part—Suit for redemption of another 
purchaser- Limitation. 

A purchase of the equity of redemption in a 
part of the mortgaged property within sixty years 
of the date of the m irtgage from another person 
who having purchased aoother portion of the 
mortgaged property has redeemed the entire 
mortgage and is in entire possession of tne pro- 
perty is liable to be redeemed by the owner of 
the other m)Lty vithin the period prescribed by 
Art. 148 ( Bane fee and Ryves, JJ.) Wazir Ali 
v . Ali Islam. 

40 All. 633 ; 47 I. C. 833 : 16 A. L. J. 740. 

Art 148 — Mortgage— Redemption— Suit 

by one co-mortgagor against another. 

A suit for redemption by a co-mortgagor 
against other cvmortgagor who has redeemed 
the entire mortgage ts governed by Art. 148. [Pig- 
go" and Lindsay , JJ ) Khiali Ram v. Taik 
Ram. 

38 All. 640 : 36 I. C. 452 : 14 A. L. J 834. i 


Arts 148 and 10b— Suit for surplus pro- 
fits from usufructuary mortgage— C. P.Codc, O. 
34. Rr. 7 and 9. 

A claim of a mortgagor for recovery of over- 
payment or the surplus profits received by the 
mortgagee is a rehef included in a suit for re- 
demption governed by Art. 148 ol the Lim. Act. 
But such a suit would be governed by Art. 105 
of the Act where mortgagee gave up possession 
after the mortgage debt had been satisfied and 
the mortgagor entered into possession otherwise 
than by means of a suit for redemption. [Chat- 
Ur and Newbould % J J.) Prosonna Kumar 
Mondal V. Nilambar Mandal. 

28 C. W. N. 123 : 1922 C. 189. 

—Art 148 — Applicability of -Suit to re- 
deem a charge under S. 95, T.P. Act. 

Art. 148 of the Limitation Act is inapplxable 
to a suit for redemption of a charge in favour of 
a co-mortgagor who has redeemed the whole 
mortgage and has thus obtained a charge under 
S 9-V T. P. Act, on the share of other co-mort- 
gagors Such a suit brought more than 12 years 
alter the creation ot the charge is barred by time, 
under Art. 144 ol the Lim. Act. [Richardson and 
Walmsley, JJ.\ Purna Chandra Pal e Baraua 

i 

-Art*. 148 and l\l— Co-mortgagors— Re- 
demption by one— Suit for possession by the others 

~ A ^ mortgagor redeeming the whole mortgage 
doe* not become a mortgagee of tne portion re- 
deemed belonging 10 other co-owners but be 
C me* merely a coarge holder, and art. 148 of 
the Lim. Act refers only to a suit against a mort- 


LIMITAII0N ACT (IX OF 1908), Art 148. 

gagee and has no application to a suit against a 
charge holder. The rule ihat ordinarily one co- 
sharer cannot hold adversely against another co- 
sharer proceeds upon a rebuttaole presumption 
that the co-sharer in exclusive possession is hold- 
ing on behalt of the other co-sharers. This pre- 
sumption is rebutted when it is shown that the 
co-sharer in possession denies the right of the 
other co-sharers to enter into joint possession 
until they have paid to him their share ol a charge 
upon the property which he has detrayed. [Camp- 
bell, J ) VVazir p. GiKOHARl. 1923 Lah 811. 

Art. 148— Starting point — Lakha Alukhi 

— Usufructuary mortgage . 

The starting point for limitation in respect of 
a suit lor redemption of a laKha mukhi moitgage 
is the same as in the case of au ordinary usuiruc- 
tu*ry uiortgige and the suit is governed by Ait. 
148 ot the Lim. Act ( Petman , J.) Khandu Lal 
v. Fazal. 51 I. C. 956 : 1 Lah. 21. 


Art*. 148 and 144— Accessions to mortga- 
ged proper ly— Suit for. 

Upon redemption a mortgagor is entitled to 
take over tne accessions to the mortgaged pro- 
perty on payment ol the cost o: the acquisition 
and a suit lor possession of the accession is not 
one lor redemption governed by Ait. 148, but is 
one governed by Ait. 144, [Chevi* % J.) Khu- 
dadad Khan v. Girdhari Ram. 

42 I. C. 468 : 163 P. W. B. 1917. 

Art. 148 — Mortgage — Period of redemp- 
tion — Applicability to trespasser. 

The period of 60 years fixed for redemption 
applies only to cases lor the recovery ot posses- 
sion irom a moitgagec but not lroai a person 
commg into possession ol the mortgaged property 
as a trespasser. [Johnstone and Chsvis, JJ.) Jiva 
Khan v. Lakhmi Chand. 146 P. W. B 1911 : 

11 i. C. 429: 232 P. L. B. 1911. 

Arta. 148 and 144— Mortgage— Redemp- 
tion by alienee from co-mortgagor — Suit by others 
—Limitation. 

A co-owner redeeming the whole of the mort- 
gage is not a mortgagee but a mere charge-hol- 
der and a suit by the oilier co owners for posses- 
sion on payment ot a proportionate part of the 
mortgage-money is governed by Art. 144 and not 
by Art. 148. [Oldfield and badasiva Atyar, JJ.) 
MUKAJALLI AlUNIA GOUNDAN V KaMASAMV 
CHKTTI 41 Mad. 6 &0 : 34 M. L, J. 628 : 

8 L. W. 28: 24 M L. T. 22 : 

46 I. C. 807 : (1918i M. W. H. 448. 

Arts. 148 and 144— Mortgage— Redemp- 
tion. 

Art 144 of the Lim. Act could not be invoked 
by the mortgagee, it the mortgagor was not bar- 
red by Art. 148 from redeeming and recovering 
possession of the mortgaged property. 14 M. 
38 : 15 M. J60 : 14 C. 279 : 32 C. 296. Kef. 
and Sadasiva Aiyar, JJ.) Ariya PuthiRa Pada- 
vachi t». Muthukumakaswamy Hadayachi. 

*7 Mad. 428 : 23 M L. J. 339 . 

12 M. L T. 425 : 16 I. C. 843 : 

(1212) M. W. «. 864. 



2374 


.2373 CIVIL DIGEST, 1911—1923. 


LIMITATION ACT (IX OF 1908), Art. 148. 

Art. i48— Usufructuary mortgage — Re- 
demption 

Art. 148 is applicable to redemption of usu- 
fructuary morUage and recovery of possession 
despite nart of the consideration having become 
void. 32 C. 296 : 29 A. 640 : 1 A. 6S5 : 13 M. 39: 
14 M. 38 Ref. {Rrishnaswamy Aivar and Ayling, 
JJ.) Thumal Raju V. Pandl* Muthiah Naidu. 

35 Mad 114 : 9 M. L. T. 286 : 
21 M. L. J. 169 : 9 I. C. 289 : 
(1911) l M. W. R. 119. 


LIMITATION ACT (IX OF 1908). Art. 149: 

Aria. 148, 91 and 142 — Mortgage — 

Fraud— Evidence Act , S 92. 

Where in a suit for redemption of a mortgage, 
the mortgagee pleadeH that the property had been 
sold, but the plff contended that it was only a 
mortgage and that his signature was obtained on 
that representation. Held, that for such a suit Art. 
148 applied and not Articles 91 or 142 and that 
the plff. was entitled to prove the fraud played 
upon him. (McColl, A. J.C) Nga Paw v. Nga 
Lev Gale. 13 I. C. 376 : 4 Bar. L T. 265. 


• ■ ■■ -ANg. 148 and 134 — Transfer by mortga- 
gee— Reconveyance — Redemption. 

Where a mortgagee transfers the property as 
proprietor and sub-equentlv gets possession of 
the property before his transferee acquired a 
title by 12 years, the mortgage is subject to red- 
emption within the period given by Art. 148. 
{Daniels. A.J.C.) Mohammad Mohsin v. Moham- 
mad Abid. 62 I. C. 159 : 52 0. C. 72. 

Art. 148 — Redemption suit — Limitation 

— Onus. 

The burden of proof in redemption suits, is on 
the plff primarily to show that he has on the 
-date of suit, a subsisting right of redemption 
The burden is not discharged by showing that the 
mortgage subsisted upto within 12 years before 
' su 't. \kanhaiya Lai. A. J.C.) Didar Husain 
v. Gayaprasad. 43 I. C. 119 : 4 0. L. J. 494. 


T —Art. 149 -Plff. must prove possession for 
full 60 years. 

Where land belonged to the Crown when it 
emerged out of the sea, and plff. claims adverse 
posse-sion against govt., he has to prove posses- 
sion ler the lull period of 60 ytars. Proof ol less 
period does not shift the onus on to the govt, to 
show that plff.’s possession began within 60 years 

( b° r<i J ltaw 1 Secv> of State v - Chalikani 
Rama Rao. 39 M 617 : 81 M. L. J. 324- 

20 C W N. 1311 : (1916) 2 M. W N. °24 • 
14 A. L. J. 1H4 ; 30 M. L. T. 435 : 
4 L. W. 486 : 18 Bom L. B. 1007: 
25 C. L. J. 69 : 35 1. C 9o2 (P. C.): 

r _ 43 I. A. 102. 

[On appall from 33 M. 1 : 20 M. L. J. 66: 

7 M L. T. 188. j 

149 — Unoccupied village site — Ad- 
verse possession . 


Art. 148— Mortgage— Redemption. 

A transfer made in the year 1830-1831 was in- 
teroreteJ to be a mortgage with possession in 
1858 18-V9 and in 1868 the parties got themselves 
recorded in the Revenue papers as mortgagor and 
mortgagee according to their desire. .Held, a 
sun for redemption in 1914 was barred. (Sfuarf, 
J. C.) Mahabik Singh v. Sheoratan. 

38 I. C. 626 : 8 0. L. J. 696. 


Arts. 148 and 144 -Scope - Suit by one 

mortgagor against co- mortgagor for possession — 
Article does not apply— Record of rights -tviden- 
■Itary value. 

Art 148 provides for a suit against a moi t^agee 
to redeem or to recover possession of immovea- 
. ble property mortgaged. But a suit by a mort- 
gagor against a co-mortgagor to recover posscs- 
sion «,f his share of the mortgaged property i> 
not a s»,t for redemption nor a suit lor possession 
«Ummoveabio property mortgaged. This suit 
must be governed by Art. 144 and not bv An. 148. 
The possession of the defendants co-mortgagors 

ultel e ,!r ,0 nr* d ° S - S , aot ' ■“ “V wa v- Contradict the 
ulterior proprietary right of the plaintiffs morl- 

n must be established that the defen- 
dants have been in possession for tw'elvc years 

of* the S t,0 cT ° f a r „ hos,ile *•“« 10 ‘he knowledge 
p ’*. iBj ® i . rheei “ r y io record of righls 

■fffflweiMflFS* f ° tbo P re l' udice u ‘ ‘he plain. 
4he T.fU . * r< * orded ‘be exclusive t it l e 0 f 

}hifh?Saf n „Vw™i e !? i . tha3 becB cs ‘ a blished 
‘“J.,? Puinliffs bad knowledge ol the eotrv 
more than twelve years before suii (/La'a P a - 

v Bam 

' 1928 P. 98 ; 1922 Pat. 129. 


vjovernment piopert 

rieirtltiite? d,Vid “* 1 can cs,ablish '« his ow! 
right a title to such unoccupied property either b 

rrov.ng that he got a title better than the title o 

the Gbvernme.it or that he has obtained a tit). 

bv adverse possession, that is to say. by posses 

rj- 60 > ea ”. I Macteod. C. J. and Fawcett/ 
Vasta Balwant v Secretary of State 
46 Bom. 789 : 81 I. C. 440 : 23 Bom. L. B. 238 


— b 9 Govt, against Munict 

Pal Servant-tlom. Dt Municipal, ties Act, S. 42 

lJ a rnL G V afiamS / Mun,c ipal Councillor 
for embezzlements of Municipal m0 o ey b < 

Municipal servants is governed by Art 149 

(Batchelor and Hayward , JJ.) Manilal Ganc. 

Das v. Secretary of State. « i66 

S3 I.C. 428 : 17 Bom. £. a. H15 


■ 1 l * 9 ~ Bene fit of-Adverse.pessessio 

^p-po?zzr nt ~ Purchaier " o " Go ”'’ 

Benefit ol adverse possession against Govt 
« i/ ho , P “ r , cha,or ‘ r °m Govt. (IValmsIey an, 
v“kina”das!'’ ANNADA M ° HAN ROY Chod »HUR' 

28 0. W. N. 66 : 1924 0. 394 
n Art ‘ li9 ~ Pl &-' s Possession proved for A 

srtasvsr- ,o *•- 

LrS'Si'V™”' bu J ‘V 

votnson and Sundare 

4LA0Aw r t 6 ; c %Ve L T a s r**" 

[IMS u no I^V. r U\ 8 ot 

« h a. 192 (P.C.i: 
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ArfB, 149 and 144— Adverse possession — 


Municipality — transfer of right by Govt. 

The possession by a Municipality , of waste 
lancS transferred to them by a Govt. Resolution, 
is not tnat of an agent or trustee on behalf ol 
Govt., hut in their own right as beneficial owners 
thereof, sublet Only to the right of Govt, to re- 
possess themselves of any portion thereof il and 
when required for public purposes. The benefi- 
cial interest >o transferred is lust by adverse po$ 
session lor 12 years under Art 144. [Pratt, J.C. 
and Fawcett, A J.C.) The Karachi Munici- 
pality v. SHAMOO Ladha. 30 I. C. 13 : 

9 S. L. R 1. 

•Art. 151 — Date of decree— Meaning of. 


The expression “ date of decree " in the third 
column means the date the decree is directed to 
bear [i.c ) the date when the judgment is deliver- 
ed and not waen the decree is actually prepared 
or signed. (Jenkins. CJ . and Mulltck, J.\ BhaJvn 
Behaki v. Gipish Chandra. 19 I. C. 410: 

17 C. W. N. 959 
[Also 25 I. C. 67 sue. 25 M. L. J, 560.] 

Art. 152 — Agra Ten. Act— Appeal to Dt. 


Judge. 

The period of limitation for an appeal to the 
Dt. Judge is thirty da/s under Agra Tenancy 
Act, 1901. [Griffin,].) Ram Lal v. Amar Chand. 

17 I. C. 063 : 10 A L. J. 535. 


Art. 162— C. P. Code . O. 20, R. 7. 


Art. 152, Lim. Act, read with C. P. C., O 20, R. 
7. is conclusive on the point that the “dale of the 
decrees " for the purpose of calculating appeal 
time must be taken to be the date on which tbe 
judgments were pronounced. (Heaton and Shah . 
JJ ) Satybhamabai v. Govind Janaku Bade. 

16 Bom L. B. 441 : 25 I. C. 66 : 38 Bom 653. 

•Arts. 152 and 15 Q—Date of decree— 


Decree against several defts. at different times— 
Whether a consolidated decree— Limitation. 

A money decree against differeut defts, at 
different times is not a consolidated decree agai. s| 
all for purposes of the Limitation Act and limit- 
ation in respect of each decree runs frern the 
date on which it was passed. [Benson and 
Sundara Axyar, JJ.) ^ambasIVA Aiyar v. MUham- 
! mad Hussain. 31 1. 0. 917. 

Art. 152 — Date of decree— Decree drawn 


up alter judgment. 

For purposes of calculating limitation for an 
appeal the date of the. deciee is the date when 
the judgment was pronounced even though the 
decree is drawo up sub cquentlv. This is entailed 
by the provisions of O. 20, R. 7, C- 1*. Code. [Kot- 

«'•' V CJ '■ “‘““w lug. 113. 

• f 

Art. 154 —Appeal— Cr. P. Code, S. 195 (6,. 


Art. 154 does not apply to proceedings under 
S. 195 (6), Cr. P. Code. [Holmwood and Carnduff , 
J J.) • iPocHA y Mitav d. Emperor. 40 Cal. 239 : 
18 Cr. L. J. 599 : 16 I. C. 167 : 17 C.’ W. N. 91, 

Art. 154 -Application under S. 195 (6), 

Cr, P. Code— Nature of. 


LIMITATION ACT (IX OF 1908), Art. 150. 

Ao application to a higher Court under S. 195 
(6) of the Cr. P. Code though axin io an appeal 
and though treated as an appeal is not an appeal 
tor the pur puses cf Limitation Act and an applic- 
ation to the Appellate Court cannot be tune-barr- 
ed under the Lim tation Act [Wilber force, J.Y 
PUNNA Lal v. JaMITU Mal. 1 Lah 602 : 

22 Cr L. J, 177 : 60 I. C. 33.’ 


-Arts. 154 and US— Appeal— Sanction 

under S. 195, Cr. P. Code — Superior Court- 
Application to. 

An application to a superior couit for revoking 
a sanction granted by ao inferior court is not 
an appeal w«thin Art. 154 of the Limitation. 
Act and such applications are no! governed by. 
the Liinita ion Act. (White. CJ Sankaran Sam,. 
Abdur Rahim. Ayling and Sadasiva Aiyar, JJ): 
Bapu v. Bapu. 89 Mad. 750: 11 M. L. T. 367 : 

(19121 M. W. N. 499 : 13 Cr. L. J. 209 :: 
14 I. C. 305 : 22 M L. J. 419 (F.B.). 


Art. 166 — Appellate order not appealed 

against in time. 

A subsequent amendment of decree relating to a 
clerical crr< r as regards interest does not extend 
limitation for filing the second appeal where the 
ques»ion ol interest was not attacked in the 
second appeal. (Stuart, J.) Shimbhu Prasad v 
RamJas. L. B. 3 All. 27. 


Art. 156— Appeal — Land Acquisition 

Ad. S, 54— Limitation. 

Art. 156 oi the Lim. Act applies to appeals to 
the High Couit under S. 54 of the Land Acqu. 
Acr. The expression "an appeal under the C, P. 
Code" in tbe first column is not restricted to 
appeals the right to prefer which, is conierred by 
tne C. P. Code but covers appeals, the procedure 
with respect to which is governed by the C. P. 
Code. [Abdur Rahim and Oilfield, JJ.) Kama* 
SWAM! PlLLAl V. TAHSILDAR OF MADURA. 

43 Mad 51 : 26 M. L T. 136 : 10 L. W. 226 i 
(1919) M W. N. 566: 53 I. C. 405 : 37 M. L. J. 110. 

Art. 156— Memo, wtliout copy of judg- 
ment would not save time. 

It being required by rules of Patna High Court 
that where several appellants appeal Irom the 
same judgment, each memo. of. appeal must be. 
accompanied by a copy ol tbe judgment appealed 
Irom, the mere piesci. tation of memo, ol appeal 
docs not save time though one ol the memos, is 
accompanied by a copy of judgment and there is 
a requtsi that in other cases the copy of judg- 
ment be dispensed with ( Milter , C J. and Couits 
J i Kuan Thaku* t>. Chajuter Thakur. 

s 1 P. 670 : 1922 P 680. 

Art. 156— Date of decree— Dismissal of 


Appeal— Review— Rehearing - Dismissal on other 
grounds— Starting point for limitation. . 

Where on ao application for review of a dis- 
missal of an appeal, ihe application is admitied, 
tbe appeal reheard and a fresh decree dismissing 
tbe appeal is passed on different grounds, a 
fresh period of limitation for the appeal begins to 
run from .he date of the new decree. {Twomcy t J) 
Maung Kyaw v, Magauk, C 

27 I C.732 : 8 Bur. L. T. 101. 
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Art. 166 — Dale of decree — Appeal. 


Where judgment is pronounced on one day 
and the decree was to b? passed on a latter date 
on plffs. complying with a certain condition time 
begins 10 run for purposes of appeal from the 
•date of the decree as the decree is in substance 
as well as in form, the m »uth-piece of the suit in 
its immediate result and with >ut it the dispute 
beiweeo the parties would not be intelligible 
{Pratt. JC. and Boyd* A.J.C.) Khudadap r. 
MORIOKHAN. 34 I. C 867 : 9 S. L. H. 193. 


Art. 158 — Starting point— Notice of filing 

award. 

Limitation under Art. 158 of Scb. I to the Act, 
for objections to an award begins from the date 
of notice of filing of ttic award and not from the 
date of filing of the award. (Tudbatl* J ) Sheo 
Baksh if. Sri Ram. 63 I. C. 399 • 19 A. L. J. 404. 


‘ Art. 158 — " Court' 9 * Meaning of— Cal- 

cutta High Couit Rules. 

The word “Court 1 * in Art 158 of the Lira. Act 
means the court and not its chief ministerial 
Officer e.g , the Registrar in the case of a High 
Court. ‘•Submission'* means submission to the 
coart and not to the Registrar. Rule 1 of Ch. 23 
df Heebie’s Rules is not in conformity with scb. 
II, para. 10, C.P.C. (Sanderson, C J. ahd Wood • 
roffe* J.) Sova Chand Bhutorja o. Hurry Bux 
Deora . ' * 46 Cal. 721 : 

63 I. C. 46 : 23 C, W. N. 280. 


.. ‘ Art. 1^8 — "Submission of the' award to 

the Court" — What ts not. 

The presenting of an award without the know :i 
ledge of the parties before the date fixed for its 
hlmg is not submission of the award to the Court 
for the ten days-iirac allowed for filing objection 
to begin to run. 28 I. C. 427. ( Johnstone * C.7.) 
Jawahir Singh v • Mbhr Singh. 

34 I. C. 260 : 14 P. W. B. 1916. 


Art. 168— Objection ten days aftet award 

—Notice* 

Under Art. 158 of (he Lim. Act the period o( 
ten days is to be counted from the dale when the 
award has been submilted lo Court, even 

lMP D n ?»r^ has hccn K ivcn hereto. 

i 2 CH».T R • ,SSl {Shal ‘ Di "' L) SAH,B RAI 
V ‘ Cha,t Ram - 96 P. I R. 1916 : 

28 I. C. 427 : 30 P. W. B. 1915. 


Art. 168 Award — Objections — Time. 
His not necessary to allow ten days, for objec- 
tions. where an award has been accepted by (he 

•CnivTAn J) SoHA ' IA *I B* 1 ! t>. 

■Chattaram. 27 P. W. B. 1914 : 28 I. C. 691 • 

69P,L. B 1914.' 
?** l ° be ^Hd before 

obSL-Etfc~of eCree ***“* ° n ~ N ° *"”* f0r 

-HiS ft 


LIMITATION ACT (IX OF 1908), Art 158. 

thereto docs not prevent ihem from Impeaching 
the award oo the ground 01 fraud and collusion, 
j ( Odgcrs * J.) T. L. Rungiah Chetty if. 
T. Govindasami Chetty. 

15 L W. 160 :1921 M. W. N. 793 : 
45 M. 466: 1922 Mad 179. 

Arl. 158 — Application to set aside award. 

There i* no limitation fur making an ap.-lica 
tion to remit an awaid for reconsideration of 
the arbitrators owing to an illegality appa cm on 
the lace of it. I he peiiod of ten da>s is not ap- 
pl cable to p/ccecdiugs under para. 12 or 14 of 
Sch. 11 oi the C. 1* Code [Spencer. J .» Masiiddk 
apaya v. Yedan Venkataswami. 

24 M. L. T. 102 : *1918) M W. N. 477 : 

47 I. C. 697 : 8 L W. I7l r 


Art. 158— Time how reckoned— Notice of 


submission of award. 

• The period of 10 days is to be computed from 
the day in which the parties receive notice oi the 
submission of the award and not lrom the d*y on 
which it is actually received. \Pndcaux. O. A. 
J . C.) SlTARAM If. KUPRAM. 

42 1. C. 266 ; 13 N. L. B. 172. 


Art. 158 — Objections to award — Amend- 
ment. 

A court has discretion to allow an additional 
ground of objectioh lo the award beyond tune, by 
way of amendment of the objections hied within 
time or to entertain it of its own motion if ihe 
objection Would render the award invalid. (Lind- 
say and Kanhatya Lal*A.J. Cs ) BhagWaN Din 
Singh v . Fakir Singh. 

20 I. C. 773 : 16 0. C. 233. 


- Art. 168 — Application lontake the award 

a rule of Court — Wntten statement by deft* 

Ait. 158 cannot poS'ibly apply to a written 
statement by tbe deU. in an application to have 
an award made a rule of Court. [Lindsay and 
Rafique , A. J. Cs ) Badruddin Hasan v. Amir 
Bvgam 13 I. C. 620 : 14 0. C. 3u8. 

A»t. 168 — Limitation — When conmencesi 

An application to set aside an award must be 
made within 10 days ol the filing of tbe award 
and nonce of such filing given to the parties. (Po. 
Han t J.) Shrikh Abdulla t>. M. V. R. s. 
Firm. 2 Bar.L. J. 229 : 1924 B. 163. 

Art. 1 fi 8 — Application to set aside axvard 

— Limitation — Starting point* 

The limitation prescribed by Art. 15$ f or an 
application to set aside an award commences lo 
run from the date of submission of the award to 
the Cuurt and not from date of service of tbe 
notice, l Crouch and Boyd. A. J* Cs.) Kalian- 
BARTIH V. ROCHANBAI. 

27 I. C. 371 : 8 S. L B. 190. 
Art. 158 - Setting aside award— Time 


when begins to run * 

For an application to set 
begins to tun from the date 
submitted lo the Court* not 
notice is given to tbe party 
award. (U97I Sindh S : C, R 
167, toll. : (Fawcett, A* 
Minsahebdin. 13 I x 


aside an award, time 
when the award is 
from the date when 
of the submission of 
. 1 Overruled ; 29 C, 
/. C.) Man^oor v. 

234 : 6 8. t. B. 
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LIMITATION ACT (IX OF 1908), Art. 160. 

Art. lflO — Review Petition— Illness, if 

sufficient ground. 

Where the absence of all the applicants or 
their counsel is not explained satisfactorily, 
though one applicant may be ill, do sufficient 
cause is made out for restoration of a dismissed 
application for review. ( Ratligan , J.) Kalu v . 
Sow ARIA. 16 P. W. B. 1915 : 27 I. C. 703 : 

68 P. L. R. 1915. 


LIMITATION ACT (IX OF 1908), Art. 164. 

Art. 163 — Dismissal for default — Abdi- 
cation by representative of deceased pl/f . — Limi- 
tation. 

An application for restoration of a suit dismis- 
sed for default, by the representative of the 
deceased plff. more than 30 days after the dis- 
missal is time-barred ( Lindsay and Rafque , A. 
J. Cs .) Habib Shab v. Debi Bax Singh. 

14 1. C 221.. 


Art- 161 — Small Cause Court — Review 

— Deposit. 

An application for review of judgment of a 
Small Cause Court was made on the last day of 
t^e period prescribed for limitation but without 
deposit of the amount of the costs or security for 
the same as required by S. 17. Od the following 
day the Court allowed the applicant time for 
making the deposit which was eventually made 
and the application for re* iew was granted. Held , 
that the application failed to comply with S. 17 
and was barred under Art. 161, Urn. Act. It was 
doubtful whether S 5. Lim. Act applied to the 
C3se at all as the application was made within 
time. ( Saanderson , C. J. and WalmsUy , J.) 
Abdul Sheik v. Mahomed Ayub. 

24 C. W. N. 380 : 56 I. C. 551 : 

31 C. L. J 197. 


Arts. 162, 164, 168 and 169-Ex parte— 

Application to set aside— Limitation. 

If a plaintiff or appellant seeks to set aside an 
Ex- pane order, limitation runs only from date 
of the order but if a defendant or respondent 
seeks such relief he can, in cases where he has 
not had due notice, count limitation from the date 
of his knowledge of the order. The benefit which 
the law allows only to a defendant or respondent 
cannot be allowed to an appellant. ( Cherts , C.7. 
and Lt Rosstgnol , J.) BissA Malx*. Kesar SiNGH. 

1 Lah. 363: 58 I C 789 : 2 Lah. L. J. 249. 


Art. 162— Application — Limitation— 

Starting point. 

Where notice has not been served on the appli- 
cant limitation for an application for rehearing 
the appeal dates from the time when applicant 
has knowledge of the decree ( Chcvis . J.) DaUlat 
Rai v. Jagat Ram. 47 I. C. 962 : 96 P. B. 1918. 


Art. 163 — Provision mandatory. . 

Art. 163, Lim. Act is intended to be strictly fol- 
lowed and the Court has no discretion to enlarge 
the peiiod of 30 days therein prescribed. ( Broad - 
way, J .) Bano Mal v. Bang Mal. 

y 27 P. W. B. 1920 : 55 I. C. 55 : 

1 ifi P T. R 1920 


Art. 164 — Application to set aside er 

parte decree passed when Act of 1877 in force — 
Law applicable. 

A decree was passed when the Lim. Act of 1877 
was in force, but a process for execution was 
issued for the first time under the Act of 1908. 
On an application by the judgment-debtor to have 
the decree set aside. Held, that the limitation to 
be applied was that under the law existing at the 
time when the application was made. 12 Bom. 
L. R. 730. Ref. ( Chamier and Piggott , JJ ) Ju 
Bibi v. Ilahi Baksh. 37 All. 597 . 

80 I. C. 573 : 13 A. L. J. 887. 


Art. 164— Knowledge of decree— What 

constitutes. 


The words of Art 164 of the Lim. Act mean 
something more than mere knowledge that a 
decree bad been passed in some suit, in seme 
court against the applicant. The applicant must 
have knowledge not merelv that a decree bas been 
passed by some court against him, but that a par- 
ticular decree has been passed against him in a 
particular court in favour of a particular person 
for a particular sum. [Shah . A. C. J. and Crump , 
J ) Bapu Rao Sakmaram v SadhU Bhiva. 

47 Bom. 486 : 25 Bom. L. B. 74 : 1923 Bom. 193. 

-Art. 164 — Applicability. 

The limitations laid down in Art. 164 applies 
to the case of a defendant onlv. ( Imam and 
Chapman , JJ.) Abhoy Charan Basak v. SaRoja 
Sun dafi Basak. 24 I. C. 27 : 41 Cal. 819- 

Ait. 164— Ex parte decree— Application 

to set aside. 


If the right of a deft, to make an application to 
set aside an ex parte decree was lost under Art. 
164, Lim. Act [1877) before tbe passing of the Ac 
of 1908, the provisions ot Art 164 of the Lim. .ct 
of 1908 cannot revive the right baving regard to 
S. 6 of the General Clauses Act. 1897. {Brett and 
Camduff. J J ) Nehal . Chandra Roy Chow- 
dhury V. Nbroda Sundar. Ghosb.^ ; 39 ^ 606 . 


. Aril. 168. 181 and 182 - Execution by 

Collector— Application to send paters back. 

An application to send the papers back to tbe 
collector when returned by him for some reason 
is governed bv Art 181 or 182 of the Act accord- 
ing as it may be for the contmuance of the ore- 
vious application «r for taking a step^n-a'd ol 
execution, and not by Art. 163 (Kanhatya Lai A. 
J. C.) L*l Basant Singh v. Lal, S r ipat Singh. 

' 65 I. C. 485 : 18 A. L. J. 235- 


Art. 164--* Knowledge', Meaning of. 

• Knowledge' in Art. 164 means certain and 
clear conception of a fact. i. e. of the dec.ee to the 
particular case and not of a decree- 11 Bom L.R. 
1296 Foil. So we cannot attribute the know 
ledge of the petitioner’s brothers to him w hen he 

lives far away from them. (Mookcrjee and T 

non , JJ.) Kumud Nath v. Jatindra Nath. 

“ “• SM ’ IS l - '■ a ” c.w. * » 
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LIMITATION ACT I IX OF 1908). Art. 164. 

Art. 164— Extensions, 

Time canaot be extended under S. 151, C. P. C. 
or Lien. Act, S. 5. ( Chcvis , 7.) Khaikati v . Umar 
Din. 1922 Lah 266 t 


LIMITATION ACT (IX OP 1908), Art. 164. 

came into force ; S. 3 clearly lays down a rule to 
that effect i Johnstone , 7.) Zaibul Nissa v. Ghu- 
lam Fatima. 10 P. L. E. 1911 • 10 I. C. 823 : 

265 P, W. R. 1911. 


Art. 164 — Summons not duly served. 

Where summons is once served, absence of 
notice of adjourned hearing will not attract the 
application of Art. 164. [Chcvis. J ) Lal Devi 
v. Amar Nath. 67 I. C. 16 : 2 U. P. L. R. [D 128. 


Art. 164 — Starting point— Knowledge of 

decree. 

Where a person falsely look out substituted 
service upon allegations which were false, and 
based on that an ex parte decree was passed, an 
application to set the latter aside made within 30 
days of the defendant's knowledge of the decree 
was within time. Notice in such a case could not 
be said to be 11 duly served." [Chcvis, J.) Ram 
Kismen v. MULA. 1924 L. 191. 


Art. 164 — Ex parte decree — Application 

to set aside— Subsequent application— Continua- 
tion. 

The mere fact that the original application to 
set aside an Ex parte decree which was made in 
lime was consigned to the record room did not 
in any way necessitate a fresh application. A 
subsequent application must be considered as 
merely in continuance of the suspended original 
application. Consequently no question of limita- 
tion arose in ihe case. \Shadi Lal and Wil- 
bcrforce, JJ.) Barkat Ullah v. Fazal Maula. 

66 I. C. 824. 


Art. 184— Ex parte order — Order for pay- 
ment under S. 150 of the Companies Act. 

The limitation applicable for setting aside an 
ex parte decree under Sec. 150 of the Companies 
Act of 1882 is that provided by Article 164. ( Scott 
Smtth and Wilberforcc. JJ.) Hindustan Bank, 
Ltd. v. Miharaj Din, 

1 Lah. 187 : 66 I. C. 820 : 2 Lah. L. J. 291. 

~4 . a T. Knowledge— Ex parte decree — 

Application to set aside -Onus of proof 
In an application to set aside an ex parte decree 
the burden of proving want of knowledge of the 
decree within thirty days of the application is on 
e applicant. [Wilber force, J .) Sughru Mal 

Harcharan Das Sham Lal Gokal Chand. 

46 I. C. 777 : 146 P. W. B. 1918. 


Art. 164— Ex parte decree— Setting as 
—Cotnmtnumtnl of period. 

asid ® a " ** P«rte deci 
wer^ i^™ ‘ h,r 'y . day3,r0m,hc,im8 'he del 

187 P. W. E. 19 
d “ r “ 

,rt *H' 

force the k-i - - r ina ' Act came in 

iorce, me decree being P a««d before the A 


Art. 164 — Ex parte order— Order in txt -. 

cut ion. 

Ait. 164 applies not only to decrees but to orders 
in execution which are decrees id C. P. C, 
[Aylnig and Sadasiva Ai\ar. JJ.) Subbiah 
Naicker v. Ramanathan Chettiar. 

37 Mad. 462 : 26 M. L. J. 189 : 

(1914) M. W. N. 205' : 22 t. C. 899 : 

1 L. W. 251. 

Art. 164 — Setting aside ex l parte decree 

— Executor of deceased defendant not brought on 
record— Limitation. 

Au application on 30ih September 1912 for set- 
ting aside an ex parte decree passed on 28th 
August 1912 by the executor of a deceased defend- 
ant is barred by Art. 164. The word ** defend- 
ant*’ is wide enough to include the executor of 
the original defendant tsince deceased) though 
noton record. [Waite. C. J . and Oldfield. J .) 
S. Vbncatasubbikr v. Krishnamurthi. 

38 Mad. 442 : 14 M. I. T. 398 : 21 I. C. 508 : 

(1913) M. W. N. 899. 

Art. 164 — Knowledge — Deft . alleging 

service of summons but no knowledge decree 

Art. 164 applies only when the delt. has know- 
ledge of the decree where summons was not duly 
served but not to a case where the deft, alleges 
service of summons but that he had no know- 
ledge of any of the proceedings. (Benson, 7) 
Sankara Aiyar v. Subbiah Aiyar. 

13 I. C. 642 : (1912> M W. N. 361. 

Art. 184-C. P. Code , 0 . 9, R. 13— Sub- 
stituted service. 

The matter of the time at which defendant first 
had knowledge of the decree only becomes rele- 
vant alter he has proved that substituted service 
ought not to have been ordered or was not duly 
cairied. Unless he can do one oi these things 
his application is barred by time. The notice of 
the application for final decree being as effectual 
as it it had been served on him personally, ftie 
limitation lor his application to set aside the ex- 
parte decree runs from tbe date of the decree. 

( Batten , 7 C. and Halhfax , A. 7. C.) Panjab RaO 
v. bALLiRAM. 1923 Nag. 18 . 

Art. 164— Ex parte decree— Notice— Exe- 
cuting a process of enforcing judgment. 

Attachment ol money belonging to the judg- 
ment-debtor in the hands ol the decree holder is 
an execution of a process for enforcing judgment 
(Stttarf, 7. C.) Ragab Ali Shah v . Upper India 
Copper (Paper) Mills Co., Ltd. 

17 I. C. 420 : 16 0. C. 289. 

Art. 164 — Application to set aside ex* 
parte decree. 

No appeal lies against refusal of an application 
to set aside an ex parte decree. No inherent power 
to extend time prescribed by art 164 is granted to 
a court. ( Coutts and Ross % JJ.) Ajodhya Mahton 
v. Mt. Phul Kubr. I P, 977 : 

1922 Pat. 61 : 1922 P. 479 ! 
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LIMITATION ACT (IX OF 1908). Art. 164. 

Art. 164—“ Duly Served " — Meaning; of 

— C. P. Code , O 5. P. 19. 

The words • duly served “in Art. 164 of the L^m. 
Ac* are used in the same se nse as in O. 5, R. 19 
of the C P Code and means 1 served" in such a 
manner as to give the deft, information of the pro- 
ceedings taken against him. [Pratt, J, C. and 
Hayward^ A. J C.) Kesarchand Keshewji v. 
Lakhamsi Raisi, 42 1. C. 611 : 11 S. L. R. 71. 

Art. 164— Ex parte decree —Application 

to set aside — Summons not served. 

\ defendant who has been duly served cannot 
get an ex parte decree set aside unless he can 
show that he was prevented unavoidably from 
appearing at the hearing and Art. 164 is a bar if 
he does not seek to set it aside within 30 da\s 
after the decree. Duly ‘served’ in Art. 164 can- 
not be construed to exclude a case where a sum- 
mons was not served in sufficient time. ( Crouch , 
A. J C.) Kasarchand Kesmavji v. Lakshamsi 
Raisi. 27 I. C. 351 : 8 S. L. R. 163. 

Arts. 165 and 181 — Excessive execution — 

Restoration . 

An application by the judgment-debtor for res- 
toration of property seized in excess ol his 
decree by the decree-holder can be made withi.*, 
3 years of the date of seizure as Art. 181 of the 
Lira. Act, governs the case. Art. 165 which pre- 
scribes 30 days is not applicable, (Piggott and 
Walsh , JJ.) Abdul Karim v. Plamunnissa Bibi. 
38 All. 339 : 34 I. C. k3l : 14 A. L. J 401, 

Art*. 165 and 181 —Execution of decree. 

An application by judgment-debtor for rc- 
delivery of property not covered by decree alleg- 
ed to have been delivered is governed by Limita- 
tion Act Art 1 8 1 and not Art. 165. ( Mac l cod and 
Shah, JJ.) Rasul Malik v. Amina Hanif. 

24 Bom, L. R. 771 : 46 B. Iu3l : 1922 B, 271. 

Art. 1 65 — Scope of. 

Art. 165 of the Limitation Act applies only to 
proceedings under O. 21, R ICO, C. P. C >de. 

( Greaves and Gltose , JJ.) Bahin Das Pal v. Girish 
CHaNDRA Pal. 1923 Ual. 287. 


LIMITATION ACT (IX OF 1908), Art. 166. 

application to set aside is governed by Art. 166. 
|5:o//, C. J. and Heaton , J.) Ganesh Narain 
Khare v Gopal Vishnu Apte. 

41 Bom. 357 : 39 I. C. 3 : 19 Bom. L. R. 75, 

Arts. 166 and 181 — Execution sale — 

Application to set aside — Properly— Not liable to 
sale — Limitation. 

Art. 166 is not limited to applications under 
O. 21, Rr 89 to 91 of the C. P. Code. It i< per- 
fectly general and refers to an application 
under the Code to set aside a sale in execution of 
a decree. An application to set aside a sale in 
execution of a decree passed against the father, 
on the ground that the prooertv sold belongs to 
the applicant and not to his father is governed by 
Art. 166. ( Chilty and Wahnslty , //.) SatisH 

Chandra Kanunge v. Nishi Chandra-Dutta.1 

54 1. C. 431 : 46 Cal. 975. 

Art. 166— Provision — Mandatory- Appli- 
cation to set aside sale. 

The court cannot extend limitation in case of 
application to set aside sale (Shad Hal, C. 7. ) 
Genoa Malv. Munshi Ram. 67 I. C. 224. 

• Art 166 — Execution sale— Fraud- 

Limitation. 

An application to set aside an execution on the 
ground of fraud must be made within the time 
prescribed by Art 166 of the Lim. Act. To avail 
himself of S. 18 of the Act the applicant must 
show that he was by fraud kep* from the know- 
ledge of his right to apply for the sale to be set 
aside, t Broadway, J.) Bashi Ram v. HassaN 
Mahomed. 51 I. C. 447. 

Arts. 166 and 181— Sale by Insolvency 

Court — Fraud— Limitation. 

An application cither of an insolvent or of his 
creditor for cancelling, on the ground of fraud, 
a sale of immoveible prooerty by the Insolvency 
Court in realising the assets of the insolvent is 
governed by Art. 181 and not Art. 166. A Court 
has inherent power to try such an application. 
(Scotl-Snuth, J ) Apzal Ali v. Amar Ali. 

36 P. W. R. 19i4 : 23 I. C. 397 : 

107 P. L R. 1914, 


Arts. 165 and III— Application for res- 
toration of possession. 

Art. 165 was not intended to apply to an appli- 
cation by judgment-debtor. Art. 181 applies to 
an application lor restoration of possession 
38 A 339, Foil 21 M. 494 and 25 A. 3*3, dissent- 
ed from. (Shadi Lai and Dundas, JJ) SlIARFU 
v. Mir Khan, 1 Lah. L. J. 230. 

-Arts. 165 and 166 — Excessive execution — 

Restoration. 

Application to set aside sale of olots not speci- 
fied in mortgage-deed, and the decree for sale aod 
for recovery of possession comes under Art. 165 
and not under Art, 166 ( Lindsay , 7.C.) p aja Ram 
v. ITRAJ Kunwar. 24 I. C. 137 : 17 0 C- 94. 

Art. 166— Execution sale— Irregularity 

— Purchase without leave . 

Purchase by decree-holder without obtaining 
leave to bid is irregular and not void and an 


Arts. 166 and 181 -Application to set 

aside an execution sale . on the ground oj illegality 
—Application governed by Art . 166. 

An application to set aside an execution sale on 
the ground of illegality though falling under S. 47 
« f the Code of Civil Procedure and not under 
O 21, R. 90, is governed by Art. 166 of the Limi- 
tation Act not by Art. 181 and should be made 
within thirty days from the date ot the sale. 
Where an application is made after 30 days of 
the sale to set aside an execution sale on the 
ground that the proclamation of sale was not 
made in the village where the property was situate 
Art. 1*6 of the Limitation Act bars the applica- 
tion. The case law on the subject cansideied and 
discussed. [Spencer and Dcvadoss, JJ.) T. K P. 
Paramasiva Thbvar v. Pulukaruppa Thevar 
AND OTHERS. 18 £ W. 780 j 

( 33 M L. T (H. C.) 187 ? 

ll984»K.W.H. 27:45 M.L.J. 829 1924 Mad 137. 



2386 


-2385 


CIVIL DIGEST, 1911—1923. 


LIMITATION ACT (IX OF 1908), An. 166. 


LIMITATION ACT (IX OF 1908), Art. 166. 


Art. 166— Execution sale— Application to 

set aside under S. 47, C. P. Code — Limitation. 

An application to set a>ide an execution sale 
whatever its nature and whether falling under 
S. 47, C P. Code, or O. 21 R 90, C. P. Code, is 
governed by Art. 166 and not bv Art, 1 8 1 of t"*-e 
Lim. Act. ( Oldfield and Vcnkatasuhba Rao % JJ. ) 
GANAPATHI MUDALIAR V. K KISHNAMACHAKl. 

16 L W. 178 : 31 M. L. T. IS 5 (H C.) : 

(1922) M, W. N. 614 : 43 M L. J. 184 : 

1922 Mad. 417. 

Arts. 166 and 181— Execution sale — Sel- 
ling aside— Application under S. 47, C. P. C.— 
Lint Hat ion. 

Art. 166 and not Art, 181 applies to an appli- 
cation to set aside an execution sale on the ground 
of illegality or irregularity under S. 47. C. P 
Code. [Spencer and Krishmn. 7/1 Konideva 
Kannayya v. Ramamma. (1922i M W N. 176 : 

16 L W. 934 : 1922 Mad. 95. 

Arts. 166 and 181— Application by ex 

oneratfd defendant — Sale in execution of his 
pro per tics. 

An application by adefendant who is exempted 
by the decree iroin liability, to set aiide a sale, in 
execution, of his property by the pUintiff , is gov- 
erned t»\|Ari. 181 and oot by Art. 166. If an execu- 
tion sale is a nullity, i. r % m ide without juris- 
diction, or is void ab initio. Art. 181 governs an 
application to set it aside, and not Art 16o. 
[Seshagiri Aiyar and Moore , JJ.) Seshagiri Rao. 
v. SrbeNIvasa Rao. 43 Mad. 313 : 

(1920/ M. W. N. 127 : 66 I. C. 260 : 

88 M. L. J. 62 


Art*, 168 and 181— Execution sale -Notice 
of salt proclamation not given to judgment-debtor. 

A >ale held without notice of sale proclamation 
to a judgment-debtor is not a nullity at>d an 
application to s^t it aside is governed by Art. 166 
of Lim. Act. [Oldfield and Seshagiri Aiyar , JJ .) 
THaKKADATH NEKLU NEITHIAR V SrBKAMANMA 
Moot HAN, (1919) M. W. N. 897 : 53 I. C 809 : 

11 L. W. 69. 


Art. 166 — Execution sale — Nullity — 

Limitation. 

Whe«e a sale in erecution of a decree is a 
nullity. An. 166 does not apply. ( Sankaran Nair 
and Ayltng, JJ .) Sambandan v. Aketh Mayan. 

23 I. C. 251 : 26 M. L J. 267. 


' —Art. 166— Selling aside sale in execution 
— Limitation when begins to run , 

For an application to set aside a sale ia execu- 
tion, limitation begins to run from the date of the 
sale and not the date of confirmation or dale ol 
deposit of 25 per cent. (Prideaux, A. J. C.| Sita 
Ram v. Asaram. 


19 N. L. B. 162. 


~ 166 — Starting point. 

Under Art. 166 time runs from the date ol 
and not from the date of confirmation of 
{St any on. A. J. C.) WasOoeo v Hiralal. 

. 171. C. 884 : 8 N. L. B 


sale 

sale. 

77. 


“7 f rfl * 100 181 — Starting joint— E*c- 

zuhon sale -Fraud and collusion— Setting aside . 

C D— Vol. Ill 150 


Where an execution sale is alleged to be Jrau- 
dulefit and collusive, the period ol faking pio- 
Cevdings to set aside the sale, in the case of fraud 
would be three vears frem the time when the sale 
took place nr when the plaintiffs knew of the 
fraud. {MilUr,, C. J. and Adami , /.) Baldbo 
Singh v. Meghu Singh. 

74 I. C. 202 : 1919 Pat. 386. 

Arts. 166 and 181 — Execution silc — Ap- 
plication to set aside — Fraud — Limitation, 

It does not make any difference whether an 
application to set aside an execution sale was 
made under O. 28, R. 90, or S. 47, C. P. Code, so 
far as limitation is concerned. Art. 181 of Lien. 
Act applies only to applications for which no 
period of limitation is pre-Clibed elsewhere in 
the schedule but all applications for setting aside 
a sale in execution of a decree are governed by 
Art. 166 of the Lim. Act even though the ground 
for setting aside the sale should be fraud nr any 
other reason. All applications to set aside a sale 
in one sense come within $. 47. C.P. Code, as that 
section provides that all questions arising be- 
tween the parties and relating to the execution of 
the decree shall be determined by the executing 
court. The effect of Art. 166 of the Lim. Act can- 
not be evaded merely by stating on the applica- 
tion itself that it is brought under S. 47, C. P. 
Cede as well as under O. 21, R. 90. C. P. Code. 
An application beyond period prescribed by Art. 
16o would be time barred unless, tl can be shown 
that the applicant’s right to set aside the sale was 
concealed from h»m b the fraud of the respon- 
dent. In such a case under S. 18 of the Liin Act 
time would only begin to run when the respon- 
dent first became aware ot the Iraud. {Miller. 
C. /. and Muttick % J.) Ramdhari Chaudhury v. 
Dponandan Prasad Singh. 3 P. L T. 601: 

4 U. P. L. B. (P ) 71 : 
2 P. 65: 1 P. L. B. 18 : 1922 Pftt. 269 : 1922 P. 507. 

Art. 168 — Not restricted to applications 

under O. 21, R . 100, C. P. C. 

Art. 166 of the Act applies to all applications 
on whatever grounds to have an exeemion sale 
set aside, and is not restricted to applications 
under 0.21, K. 90 of the C. P Cede. ( Jwala 
Prasad and Adami, JJ.) BabUDAS NarayaN 
Singh v. Muhammad Yusuf alias Bhfkho. 

2 P L. T 401 : 

3 U. P. L. B. (P.) 33: 61 I C. 823. 

1981 Pat, 161. 

Art 166 — Execution sale— Fraud — Set - 

ting aside— 0. 21, R. 90, C. P. C.— Limitation. 

Ait. 166 governs an application to set as de a 
sale under O. 21. R. 90 ol the C. P Code ( Sultan 
Ahmed, J.) Jagdhar Missra v . Dorai Khatw a. 

67 1. C. 404. 

““ — Art. 166— Execution sale— Absence of at- 
tachment— Application to set aside the sale— 
Limitation. 

An application to set aside an execution sale 
on the ground that there wa* no attachment prior 
to the sale or that there had been a detective at- 
tachment tails within Ktl 166 of the Limita- 
tion Act. (Lenlaigne, J.) Ma Pwa v. Mahomed 
Tam8l 1 R. 683 : 1084 Bang. 184. 
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limitation ACT (IX OF 1908). Art. 167. 

—Art. 1ST —Acquiescence to previous ob- 

struction — Effect . 

Acquiescence in the obstruction to a previous 
attempi to obtain delivery of possession is no bar 
to a second application for removal of obstruc- 
tion though made more than 30 days after 
the acquiescence in the earlier obstruction. 
( Oldfield and Ramesam, JJ.) Meyyarpa Chetty 
v. MeyyappaN. 66 I. C. 722 : 

11921) M W N. 698 

Art. 167 — C P.C., 0.21, Rr.05 and 

97 Failure to compluin of obstruction within 
30 days — Fresh application for possession — If 
barred. 

The failure of the decree-hotder to complain 
of obstruction under O. 21. R. 97. C. P. C., within 
30 days prescribed by Art 167 is no bar to a 
fresh application for delivery of possession under 
O 21. R. 95. 13 M 504. Foil. [Wallis and Ayhng % 
JJ.) Abdul Karim Sahib v. Timmaraya Chetty. 

24 I. C. 612. 

Art 168 — Dismissal for default — Resto- 
ration— O. 41, R. 10 (2) of C. P. C. 

Even if Art 168 of the Limitation Act d^cs not 
apply to an application for the restoration of an 
appeal dismissed under R 10.O.41, C. P. C., 
such an application ought to be made w thin a 
reasonable time and bv analogy should be made 
within 30 days. ( Richardson and Wahnsley % JJ.) 
Goljan Hibi v. Nafar Ali. 40 I. C. 234: 

28 C. L. J. 163 


LIMITATION ACT JX OF 1908), Art. 174 

Where an appeal is dismissed for non-appear- 
ance of the appellant under O. 41, R. 17, C. P 
Code, the only course open to the appellant is to- 
have it restored under O. 41, R. 19 within the 
period of 30 days prescribed by Art. 168, Lira. 
Act As the matter is specifically provided for in 
O. 41, R. 19. th.: court cannot exercise its inherent 
powers. [Sohwabe, C. J. and W aller, J.) Krish- 
NASAMl NaIDU V CHFNGALROYA NAIDU. 

18 L. W. 870: 33 M. L T. 207- 
47 Mad. 171 : 45 M. L. J. 813 : 1924 Mad. 114. 

Art. 110— Unstamped memorandum of 

appeal and Pauper application presented together 
—Pauper petition dismissed. 

A memorandum of appeal unstamped and pre- 
sented along with a pauper petition cannot, if it 
is stamped subsequently after the period of limi- 
tation, and alter the pauper petition is dismissed, 
be treated as an appeal filed on the day on which, 
the memorandum was filed and is therefore bar- 
red. 22 B. 849, Diss. 2 A. 241 List. [Hartnoll, 
O. J C. and Young , J ) Amumally v. O. M M. R. 
M. Chetty Firm. 22 I. c. 884. 7 L. B. B. 90. 

Art. 171 — Legal representatives — One 

only brought on record in time. 

Where one legal representative of a deceased 1 
party is brought on record in time, there is no 
bar by time if others are brought m subsequent- 
ly. 3 A. 517 ; 12 B. 48 foil. [Benson and Abdur 
Rahim . JJ.) Adusapathi Venkata Row v. Mari- 
KUTTY Ammal. 11 M L T. 19: 

(1912) M. W. N. 9: 13 I. C. 313: 22 M. L. J. 169. 


Art. 168 — Dismissal of appeal for default 

— Notice of heating of the appeal not fixed - Dis- 
missal — Ullra vires— A pflication to set aside — 
Not applicable Art . 168. 

Where no date is fixed for the hearing of an 
appeal and no notice is given to the parties of any 
date for which the hearing has been fixed, an 
order dismissing the appeal for default is without 
jurisdiction. The limitation of 30 days p»escribed 
by Art 168 of Sch I to the Limitation Act for an 
application for restoration of an appeal dismissed 
in default docs not apply to a case where the 
order of dismissal is ultra vires and is not com- 
municated to the parties. [Scott Smi'h, J ) Ata 
Mahomed v, Shankar Das. 

1924 Lah. 279. 

Art. 168 — Extension of time — C. P. Code 

( V of 1908), S. 151. 

The limitation allowed to a party seeking to 
set aside an ex parte order dismissing his appeal 
in default, runs from the date of the order and 
not from the date of the knowledge. The inhereot 
power of the Court to break through the provi- 
sions of S. 3 of Lim. Act cannot be invoked to 
enable it. ( Chevis . A. C J. and Rossi gnol, J.) 
Bissa Mal v. Khsar Singh. 1 Lah. 363; 

68 I. C. 789: 2 Lah. L. J. 249. 

Art. Application to restore appeal 

— Dismissed for default is governed by Art. 168 
—Restoration— Powers of court . 


Art. VtZ—High Court decree- Review— 

Delay to be accounted for. 

An application for a review of a decree of the 
High Court must be presented within g 0days of 
the decice, and everyday’s delay over that 
period must be duly accounted for. [Abdur Ra- 
him , J .) Kauaswami v. Raja Venkata Nara- 
sfMHA Naidu Garu. (1916) 1 M. W. N. 277: 

32 1. U. 1000: 3 L. W. 244. 

Art. 174 — Applies only to Application 

by judgment-debtor. 

Article 174 of the Limitation Act is applicable 
only to a case under O, 21, R. 2 i2) that is, where 
the judgment-debtor seeks to inform the court of 
a payment alleged to have been made by him out 
ol court to the decree-holder. In such a case, the 
peri d of limitation is 90 days. This period docs 
not apply t > an application by the decree-holder 
himself. [Mookcrjee and Panton , JJ.) Bahy Ma- 
homed Sahai v. Aijanmai. 26 C. W. N. 529: 

36 C L. J. 71 • 

Art. 174— Fraud— C. P. C. ( Act V of 

1908), S. 47 and O ■ 21, R ■ 2. 


In cases where fraud is alleged, the judgment* 
cbtor must so inform the court and protect him- 
elf, but he cannot be allowed to evade the pro- 
isions of Art. 174 of the Act and obtain a dect- 
ion not properly coming under S. 47. The judg- 
nent-debtor has his remedy by a suit property 
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LIMITATION ACT (IX OP 1908). Art. 174. 


framed. [Casptrsz and Chatter jee, JJ.) KUTUBUL- 
LAH S^tKAR V. DORGA CHARiN RUDRA. 

1$ I. C. 424: 10 C. W N. 896. 


Art. 174 — Mortgage decree— Ad juslment. 

A mortgagor can claim an account of receipts 
and disbursements of income of the mortgaged 
property during the time the mortgagee was in 
possession under the decree. ( Abdur Rahint and 
Spmcer.JJ.) GajjalaYella Reedi v. Maham* 
mad Au. 38 I. C. 675 : 39 Mad. 1026. 

——Art. 174 — ‘Decree against several defts 
at different times— Consolidated decree. 

An application by a judgment-debtor to record 
satisfaction of decree made by him more than 
three years from the date of the decree against 
him is barred even though it may be within three 
month? from the date of the revised decree as 
against other defts. 33 A. 261 P. C. dist. { Benson 
and Sundara Aiyar , JJ.) SAMBA51VA Iyer v. 
Mahamad Hussain Kowthar, 31 1. C. 917. 

Art. 176 — Agreement contrary to decree 

— Slatting point. 

The dale of a decree is not a terminus aquo of 
an execution application if there is an agreement 
between the panics altering the date. (SAadi 
Lais C. 7. and Fforde , J.) Banarsi Das v. Ram- 
zan. 1923 Lah. 381. 


LIMITATION ACT (IX OP 1908), Art. 177. 

on record the legal representative was 6 months 
under Art. 176 ot the Lim. Act as it stood before 
the amendment, ibiookerjee and Chotzncr, J !.)• 
Adit Singh v . Bhagabati Charan MUkerjbe. 

36 C. L. J. 263 : 1922 Cal. 491 

Art. 176— Legal representative. 

An application under O. 22, R. 3 to bring oo 
record the legal representative of a deceased ap- 
pellant is governed by Art. 176 and S. 6 of the 
Limitation Act, 1877, docs not apply to such an 
aprlica’ion. ( Parlcll, J.) Ma Min Thin v. 
Maung Po Win. 35 I. C. 438 : 10 Bur. L. T 27. 

Art. 177 — Limitation under— Amending 

Act XXVI of 1920. 

The period of limitation under Art. 177 is no\\r 
90 days and does not continue to be six months. 
I Alaclcod, C. J. and Crump , J.) Husenuddin 
Nuruudin r. Dulakshidas Keshavlal. 

1923 Bom, 299 (1). 

Art. 177 — Amending Act (A XVI of 19201* 

5. 2— Death of defendant— Time for bringing on 
record the legal representatives— Limitation. 

Under Art. 177 of the Limitation Act, as 
amended by S. 2 of Act (XXVI of 1920), the period 
of Limitation for bringing on record the legal* 
representative of a deceased defer dant is ninety 
days. [Page* J.) Sheodayal Khemka v . Johae- 
MULL A1 ANHULL. 50 C. 649 : 1924 Cal. 74 : 

(But see 1922 Lab. 211. 


Art. 175— Adjustment— Saving of limita- 
tion — Bar under S. 48, C. P . C. 

A decree was passed on 23-3 06 wh ch was 
sought to be executed by an application filed on 
21-5-1918. An adjustment had been effected bet- 
ween the parties on 27-7 1912, by which the balance 
was made payable in instalments and this had 
been recognised by an order in a previous execu- 
tion proceeding. Hcld % S. 48, C. P. Code, barred 
tbe application in spite of the adjustment. Even 
if the order was oae under O. 20, R. 11, the appli- 
cation was clearly baircd under Art. 175, Limita- 
tion Act ( Contis and Adami. JJ.) Gobardhan 
Prasad v, Bishunatii Prasad. 2 P. L. T. 80 : 

58 I. C. 393 : 1920 Pat. 299. 

Art 176 —Death of sole piff. before hear- 
ing — Dismissal ot suit for default— Legal repre- 
sent alive — Right of, to be made to a party . 

Where on the death of a sole piff. before trial 
the Court dismisses the suit for default of appea- 
rance, the order i9 unsustainable and it is open 
to the legal representative of the deceased piff. to 
apply within the time prescribed by Art. 176 
to be made a party. ILord Shaw.) Dbbi Bakhsh 
Singh v. Habib Shah. 35 All. 331 

16 0. C. 194 : 40 I. A. 160 : 17 C. W N. 829 
11 A. L. J. 626 : 18 C. L. J. 9 
15 Bom. L. B. 640 : 14 M. L. T. 33 
(1918) M. W. N. 566 : 19 I. 0. 626 
25 M. L. J. 148 (P. C.) 

7" ‘Art. 176 — Amending Aot XXVI of 1920— 

Not retrospective . 

The appellant died on 19-11-1920 and the Limi- 
tation t Amending) Act XXVI of 1920 reducing the 
period for bringing on record the legal represen- 
tative to 3 months came into force on 1-1-1921. 
Held the period for an application for bringing 


Art , 177— Applicability— Legal Repre- 
sentative's applications. 

Person who is Dot a party at the time ol death 
cannot be brought on record where an application 
to bring oo record his legal representative is not 
made within time prescribed by law, limitation 
of Art. 181 applies*. ( Campbell , J.) Wahid Bak- 
hsh V ' Lalta Pbrshad. 1924 Lab. 316. 

Art, 177 — Period under not reduced by 

AetXXVl of 1920 

The new Amending Act XXVI ot 1920 passed by 
Governor-General does not reduce the period of 
limitation as prescribed by Act IX of 1908, as no 
mention of Art. 177 is made in the body of the 
new Act XXVI of 1920 although there may be 
mention of this in the statement of objects and 
reasons. ( Harrison, J. i Rup KJ9HORE v . Biiagat 
Gobind Das. 1922 Lab. 211: 

(But see 50 Cat. 649). 

Art. Ml— Amending Act , XXVI of 1 920, 

S. 2 — Death of defendant or respondent — Time 
for bringing on record the legal representatives . 

According to Art, 177 of the Limitation Act, as 
amended by S. 2 of Act 26 of 1920 limitation for 
bringing on record the legal representative of de- 
ceased defendant or respondent is still six months. 
The text of an Act of the Governor-General in 
Council, as published in the Gazette of the Govern- 
ment of India must be taken to be tbe authorized 
text of ihe Act. ( Shadi Lal % C, 7 . and Martineau , 
7.) Gobind Das t>. Rup Kisbork. 

4 Lab. 367 : 6 L. L. J. 95 : 1924 Lah. 65. 

Art. 177 — Execution proceedings , 

Art. 177 has no application to execution pro- 
ceedings. IChevts, 7.) Amolak Ram v . Shanu 
Ram. 99 P, W. B. 1911 : 

10 I. 0. 405 : 174 P. L. B, 191K 
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LIMITATION ACT (IX OF 1908). Art. 177. 

- Arr. 177— Death of judgment- debtor — 

Limitation to bring hts legal representative on 
record is 6 months. 

After the death of a judgment-debtor, the de- 
cree- holder should apply within six months of In's 
death to oring his legal representative on record, 
on the analogy 01 C P. Code, O. 22. K. 4 ai d 
Lim. Ac«. Art, 177. ( Buck nil I , J) Rameshwar 
Singh v. Mathu Missir. 62 I. C. 52. 

Art. 178 and Ss. 5, 12 — Application beyonj 

time . 

An aoplicition to file an award beyond 6 
months after date of its being given, is barred 
under Art. 178 and in the circumstances of the 
case, Ss. 5 and 12 d*d not save limitation. (Tud- 
bait and Piggott , JJ ) Ram Ugkah Pande v 
Acheaj Nath Pandr. 38 AJL 85 •. 

81 I. C. 899 : 13 A. L. J. 1115 

— ; — Art. 178— Application to file an award — 

Limit*. i lion- 

The time for an application to file the award 
begins on ihe date the award is delivered to the 
parties and not the date of signatures by the 
arbitrators [Miller C. J. and Uullich . J.) KrN 
JILal v. BaNwari Lal. 48 I. C. 711. 

Art. 179 — Time for copies can be deduc- 
ted 

In cases of application for leave to appeal to 
His Majesty in Council, the t ine for oh aining 
coric^ can be deducted for purposes oi limitation. 

( Miller and Ross , 77.) Mahabik Prasad v. 
Jamasa Singh 1 P. 429 : 3 P L T 289 : 

1922 Pit- 193 : 1922 P. 255. 

Art. 180— Delivery of possession — Appli- 
cation for after passing of Act. 

Where an auction sale was confirmed before 
the Limitation Act of 1908. but the application 
for possession was made after the coming into 
f<»rce of the Act. the application was governed by 
A*ti* le 180 and is barred, if not made within 
three years from the date when the sale became 
absolute. ( Coxt and Chatter jee, JJ) Hussein 
B ux v. Becha. 27 I. C. 420. 

Art. 180 — Execution of decree — Confir- 
mation of sale — Application for delivery of posses- 
sion — Limitation 

Where an execution sale was confirmed and 
the judgment-debtor appealed against the con- 
firmation a*«d the .same was compromised on 
terms that the decree amount was to be paid bv 
instalments and on default of payment the sale 
should sta*‘d confi med, and where default was 
made and an application was made by the decree- 
ho'der for possession of the property, limitation 
counts from the date of the default of payment 
of the instalment and not from the da e of the 
first confirmation oi the sale. \Coxe and Chat- 
-terue t JJ.) Janak Prosad v. Net Ram. 

22 I. C. 497 

Art. 180— Application under O. 21, 

Rr . 90 and 92— After statutory Period— Sale 
partially set aside— Application by purchaser 
for possession — Limitation— Suspension of. 


LIMITATION ACT (IX OF 1908), Ait. 180. 

Per F. B. ( Oldfield , J. Diss) An application 
to set aside Court sale made after the statutory 
period after the confirmation of the sa’e, was 
admitted and partly disallow* d. Held, in an 
application bv an auction-purchaser io be putin 
possession, time is to be computed from the date 
when the appl cation under O. 21. R. 90 was 
disallowed and not from the date of the confir- 
mation in the first instance. (Abdur Rahim. Offg. 
C- 7„ Oldfield , Sauasiva Aiyar and Scslia- 
giri Aiyar , JJ.) Mathu Kokakki Chf.tty v. 
Mahammad Madar Ammal 43 Mad. 185 : 

26 M. L. T. 459 : 11 L. W. 487 : 

64 I. C. 66 :38 M. L J. 1 •*.*.). 


Arte. 180 and 181 —Execution Sale — 
A p plica Hon by purchaser for possession of pro 
perty bur {her application to carry out order for 
delivery— Limitation— Dismissal or striking off 
execution application— Conduct of decree-holder. 


The sale of properties to the decree-holder 
auction-purchaser was confirmed on 16 th Jan. 
1911. On 9‘h Nov. 1912 and 4th Dec. 1912 he 
made applications for delivery of possession but 
they were both dismissed by an order dated 4th 
Dec. 1912, on the ground that he was unable to 
identify the land. A third application was made 
on 4th July, 1913 but on 30ih July 1913 the Court 
ordered on it, “No one to lake delivery. PetL 
lien dismissed". Finally on the 16th Apiil 1915, 
the pu chafer again applied for delivery of pos- 
session but was met with a plea of limitation. 
tlcld per Abdur Rahim. 7. ( Oldfield , 7., contra) 
that l tics e being no evidence to show that the 
order of dismissal on 30th July 1913 was made 
after hearing the purchaser, it must be deemed a 
dismissal only for statistical purposes; and ( 2 ) that 
the application ol 19*5 might be treated as one 
lor execution of the general order for delivery 
made on 4th July 1913 and being in that view 
merely a continuation ol the prnr proceedings 
was not barred by Art. 18t>. [Abdur Rahim and 
Oldfield , 77.) Nandur Subbaya t. Raja Ven- 
katramayya Afparao. 7 L. W 16 : 

43 1. C.165 ; (1918) M. W. N. 214. 


Art. 180— Execution sale— Decree holder 

purchaser — Delivery application— Six years after 
sale made absolute. 


An application by a dccree-bolder purchaser 
or delivery ol possession of the properties 
iurchascd bv him in Court-auction is not an 
pplication to execute the decree a D d is governed 
iv Aft. 180. 32 M. 130 Foil. \Sadasiva Aiyar and 
loort , JJ.) Ramaswami Iyer Abdul Aziz 
; A1B 19 K. L. T. 164 : 32 I. C. 993 : 

3 L. W. 191. 


Art 180 -Starting point— Application 

ielivery of property. 

d api lication lor delivery of property sold in 
it action should be made within 3 years 
i the dale when the sale becomes absolute, 
ison, O. C. J. and Napier, J.) ARONAGiRi 
MLIAR V. UTHANDAMUDALI. 

12 M. L. T 311 : 17 I. 0. 242 : 
(1912; M. W. 1136, 
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LIMITATION ACT (IX OP 1903), Art 181-Ap?li 
•ability. 


Art. 181. 


Applicability. 

Diemiasal for default. 
Execution sale. 
Insolvency p'oceedings. 
Mesne profits. 

Moitgage decrcje. 
FroDate proceedings. 
Bes’itntion. 

Revival of execution. 
Revival of suit. 


Applicability. 

Art. 181 — A flphcalion for order absolute 


in mortgage suit— Starting point . 

Art. 181 of Liin. Act, 1S77, governs ao applicaticn 
for an order absolute under S. 89, T. P. Act and 
limitation commences oo the date of the aonellaie 
decree, and do fresh starting point is furnished 
by the Privy Council dismissing an appLal for 
want of prosecution, 36 A. 350 ; 3o A. 284 Ref. 
{Lord Atkinson.) S*CHINDRA NATH Roy v. 
Maharaj Bahadur Singh. 

L. B. 3 P. C. 174 (P. C.K 

7 ^ Ar *- 181— Applicability— Consent decree 
in a mortgage suit. 

It is quite clear that an application for making 
a conditional decree passed by consent absolute, 
would w e governed by the general A*t. 181 which 
applies to all applications for which no period of 
Jumtahon is provided elsewhere in the Limitation 

pnnHv by S AK* c ‘ P * C ' Even whcrc ,he,c **a 

condinon in the decree P'at until one judgment- 
debtor s share is found to be insufficient no steps 
are to betaken against the other judgment-debtor, 
me right to apply against b th accrues at the 
same time. The right to apoly for order absolute 
is one thing and the determination of the question 

o!. i? lvh, o h pr °P cr, y should be sold first is 
another {Smart and Sulaintan, JJ.\ Balde*. 
Das f. Pitambar. 1923 A1 , l9 


to «,c tr ft i Amicability— Leave to appeal 

%riA l A Counci *— Criminal appeal 

decided by High Court . l¥ 

Ac ?T? : rt r W ^ lher Art * 181 of the Limitation 
Anneal a PP ,icatio ”S for leave to 

sion^ oV Council from the deci 

lh Court in a criminal appeal. 

( Mookcrjec and Chat'erjce, JJ.) Phillip E 
Billinghurst v Emperor, 

38 C. L. J. 406 : 1924 Cal. 338. 

toTr7Z.7\ '8 1— Applicability of— Application 
regards bZnu ***""" f ° T ‘ X ‘ CUti ° n as 

an^nniJ. 8 , 1 * 01 ,h u Liniila,i<m Act is applicable to 
C/S 'iIm ' is a combined oneembody- 

alfeHcd navmJ' r 7^' " a ' nelv > that the 
h be ,eCordcd * and, secondly, that 

..mu", si™ sLiaws 


LIMITATION ACT (IX OF 1908), Art. 18 1— Appli- 
cability. 

to reco-d the payment. 45 Ca'. 620 ; 23 C. W. N. 
320 R«l. {Mookerjte and Panlon, JJ.) Baiey 
MaHAMMAD Sami V, AlJANM At 

26 C W N. 529 85 C. L J. 71 t 1922 Cal. 30; 

Art 181— Applicability — Execution — 

Terminus a quo. 

Where an order granting with costs a peiition 
to set aside ao ex parte decree was passed on 
2“ 2-1915 and a '* ru' kari '• specifying the costs 
was drawn up ou 8-3-19i 5 and execution for the 
costs was applied for on 6 3-1918, held that the 
"rubkari'* was not a decree within S. 2 ( 2t of the 
C P Code but was only an order withm S. 2 (14) 
of the Code which completed and rendered the 
order of the 27th February 1915 capable of exe- 
cution and that limitation commenced to run 
fro n 8 3 1915 ai d therefore the apnhcaiion was 
m time \Tcunon md Bcachcrofl. JJ ) NoOKUR 
Chandra Mullick i>. Raja.nm Kanta ^hose. 

59 I. C. 51 (2). 

— A'ts. 181 and 8 A— Applicability of- Tax- 

ation a I casts — Sail — A pphcaiion— Calcutta High 
Court — O’iginal side. 

An application under Ch. 38, R. 67 o f the Rules 
of the Original Side of the Calcut'a High Court is 
not governed by Art 84. An a .plication can be 
order d summarily only when there is -io contest 
or doubt ; otherwise a suit is the proper remedy. 
tUiaudhari, J.) LakHiuoni Uassi t>. Dwigendra 
Nath - 46 Cal. 249 : 61 I. C. 941 : 

23 C. W. N. 473. 


a. i , Ar, ‘ , ®1 -~ Applicability — Injunction- 
Application to enforce— Limitation. 

Quaere Whether Art. 181 of the Lim. Act 
applies i° an application to enforce an injunction 
under O. 21, R. 32. C.P.C., or whether there is no 
lrm.tat.on l.,r ,t 1 [Richa,dson and bcachcrofl, 
JJ.) Sachi Prasad v. Amar Nath Rai 

46 Cal. 103 : 45 I. C. 864 : 87 C. L. J. 606. 


. .... Ait- 181 Applicability — Pending suit— 
Application for substitution- Assignee 0 t preli- 
minary decree. 1 

Where the assignee ol a preliminary decree for 
possession and mesne prefis applied for being 
substituted m the suit, within 3 years from the 
date of assignment but amended the applica ion 

irni!i Vear V'' Ml, ! al ,he ■PPMcation must be 
havi "? been made on the date on 
which it was originally presented and even if it 

Si hav ! b y a mad8 0n ,he date O. as- 

•iRnment it is not barred as the right of the 

assignee to apply frr substitution in a pc. ding 
'"'7* a T ’ Rh ! , l i' hich accrutd f'om day to day 8 

Wa L ” ,sU »- "•> Phasanna Kumar 
Pan/a » Asutosh Roy. 20 c< a8 J* 

18 C. W. N. 450. 


a " d — ^PMcabitity^person 

not party at time of d* ath— -Petition SOn 

record legal representative. ott 

Where a person is not a party to suit 

bn ‘ bi » d t bhis r '«P • e»nt w! ve is^ouaht 

to be impleaded, art. 181 applies and not arM 77 
(Campbell, J.) Wah.d Baksh v. LalJa pbr^ 

19M4 L. 316. 
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LIMITATION ACT (IX OF 1908), Art. 181 -Appli- 
cability. 

Art. 1*1 — Applicability — Application 

under C. P. Code. 

Art. 181 of the Limitation Act applies to all 
applications foe making of which the Civil Proce- 
dure Code gives authority and to no others. 
(Scott Smith and Wilberforcc, //,) Hindustan 
Bank, Ltd v. Mehraj Din. 

1 Lah 187 : 55 I. C. 820 : 2 L L. J. 291. 

Art. 181— Applicability — " Right to 

apply" —Construct ion of. 

The expression * Right to apply” in Art. 181 of 
the L»m. Act should not be rigidly construed. 
< Drake Brockman . 7.C.1 Nanhei.al v. Gulshan- 
*ai. 18 N. L. R. 58 : 1922 Nag. 217. 

Art. 181 — Applicability— Decree for re- 
demption — Right of mortgagor to deposit money 
at any time. 

The position of a mortgagor who has obtained a 
decree is very different from that of a mortgagor 
who s ill has to bring a suit. In the latter case 
all sorts of defences mav be pleaded and it may 
be found that his right is barred by limitation or 
by reounciation or that the claimant is not in 
fact the legal representative of the original mort- 
gagors or that the integrity of the mortgage has 
been broken. In fact until a decree has been pass- 
ed there is no certainty whether or under what 
conditions he may be entitled to recover the pro- 
perty but once he has got a decree in his favour 
his right is definite, a^co tained and final, subject 
only to his depositing the money. The manner in 
which a redemption decree is to be eoforced is 
not a mere matter of procedure but a question ot 
right. The right of a mortgagor to deposit the 
money under a decree nisi is a continuing right 
which mav be exercised at any time until an 
order absolute is passed and an application to 
deposit the money is not governed bv Art 181 of 
the Limitation Act. (Daniels, A. J C ) Ram Rup 
v. Ghani Ahmed. 9 0. L J. 624 : 

9 0. A A. L. B. 62 : 1923 Oudh 156. 


Art 181 — Applicability — Partition pro- 
ceedings — Preliminary decree— Application to 
prepare final decree. 

As a preliminary decree in a partition suit, is 
not capable of execution, an application to effect 
partition and to prepare a final dec ee is not one 
for execution coming under Art. 181. Such an 
aopl : c*tion is one in the su-t to which the law of 
limitation does not apply. ( Lindsay , J. C.) Taja 
Mul v. Bunde Raja. ^ „ ftOI 

7 0. L. J. 638 : 60 1. C. 433 : 23 0. C. 281. 


Dismissal for default. 

Art. 1 8 1 — Dismissal for default— Ex ecu- 

tion apblication. 

An application to restore an application tor 

execution dismissed for default is governed by 

Art. 181. (Martineau, J ) Maula Bakhsh * Ram- 
PAS 66 I. C. 25 : 2 Lah. L. J. 627. 


Art. 181 and 8. 6-Dismiss^l for default 

— Application for revival — Art. 181 applies and 
S. 0 extends starting point in case of minor. 

An application for the continuance or revival 
of previous execution proceeding struck off or 


LIMITATION ACT (IX OF 1908), Art. I81.-Bxe- 
cution sale. 

suspended for no act or default of the decree- 
holder is governed by Art 181. Such an applica- 
tion is substantial an application for the execu- 
tion of a decree within the meaning of S. 6 of 
that Act, which protects the minors, so long 
as the disability continues and postpones 
the commencement of the period of limi- 
taiion till the date oo which such disability 
ceases. ( Kanhaiya Lai , /.C.) Akhtar Husain v. 
QUdrat Ali. 26 0. C. 208 : 1924 Oudh 31. 

Execation 8ale. 

Arts. 181 and 182 (7) —Execution sale— 

Execution against estate-Wrong legal represent- 
ative on record — Effect . 

Where execution is to is«ue, unless the decree 
is paid within 6 months of the decree, an applica- 
tion in execution is governed by Art 181 and the 
period is 3 years from the time when the right to 
apply accrues. Even if Art. 1*2 (7) applied, time 
begins to run only from after the expiry of the 
peri d of 6 months provided for pavment in the 
decree. Where execution is sought against the 
estate of the judgment-debtor, the fact that a 
wrong legal representative’s name was originally 
entered in the apolication, will not viHate the 
proceedings. ( Kanhaiya Lal % J.) SURAJMAN 
Chaube v. Anjore Shukal. 

21 A. L J. 861 : L. R. 4 A. *91 : 

9 0. A A. L. R. 989 : 46 All. 73 : 

1924 All. 263. 

Art. 181 — Exeoution sale— Application to 

set aside — Ex parte decree — Subsequently set 
aside. 

Where properties are sold in execution of an 
ex parte decree, and the ex parte decree is subse- 
quently set aside, an application lo set ajide the 
execution sale is governed bv art. 181 and limita- 
tion starts from the date when the ex tarte decree 
was set aside. ( Heaton and Hayward , //.) 
Shivbai Babya Swami v. Yesu Chboo Nayakin. 

43 Bom. 235 : 48 I. C. 130 : 

• 20 Bom. L. R. 925. 

Art. 181 — Execution sale— Application lo 

set aside — Suppression of sale process. 

An application to set aside an execution sale 
on the ground of fraudulent suppression of sale 
process is governed by S. 47, C. P. C., and the 
limitation applicable therefor is that provided by 
Art. 181 of the Limitation Act. (Mookerjee and 
Walmsley , JJ.) Ram Kinkar Trwari v. Sithiti 
ram PaNM. 46 I. c. 221 : 27 C. L. J. 528. 

.Art. 181 — Execution sale- Order setting 

aside rent sale itself set aside — Confirmation 
later on — Application under S 173(3), Bengal 
Tenancy Aot— Limitation. 

Where an order setting aside a rent sale was 
itself set aside in 1908 and this order was con- 
firmed in 1909. an application under S. 173 (3) of 
the B. T. Act to set aside the sale on the ground 
that the purchaser was a benamidar for the judg- 
ment-debtor. beyond 3 years from the order of 
1908 but within 3 years of the confirmation tbere- 
of in 1909 is barred under Art. 181 of the Li m. 
Act (Stephen and Uullick . JJ.) _ S| ?° H 

v. Muhammad Siddio. ** 
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XIMITATION ACT (IX OF 1908), 
Execatioa sale. 


Art. 181- 


LIMITATION ACT (IX OF 1008), 
Mortgage decree. 


Art. 181 — 


Arts. 181 and 165 — Execution sale — 

Application for— Restoration of possession of pro- 
perly excessively taken in execution. 

Art. 181 and not Art. 165 applies in case of an 
application bv a judgment-debtor for restoration 
of immoveable property delivered in execution 
proceedings in excess of what has been decreed 
•by the Court. {Wallis, CJ., Aylin£ and Sadasiva 
Aiyar, JJ.) Thattant Vila p Kombi aliases* 

42 Mad. 753 : 37 K. L J 340 : 

(1919) M. W. N. 732 : 26 MLT 297 : 

63 I. C. 437 : 10 L. W 410 (F. B.) 

‘Art. 181 — Execution sate — Sale set aside 

—Fresh application— Pendency of appeal— Effect. 

After a sale in execution of a decree is set 
aside the decree-holder can within three years 
from the date of the order setting aside the sale, 
again apply for execution. Though the order 
forms the subject of an appeal, an application for 
execution during the pendency of the appeal 
within the aforesaid period of three years is not 
barred. [Das, J.) Syed Aujad Hussain v , 
Shyam Lal. 66 I. C. 1004. 

Art. 181 — Execution sale set aside— 

/Fresh application . 

The limitation for a fresh execution begins on 
the date when a previous execution sale is set 
aside on account of fraud as between the judg- 
ment-debtor and auction-purchaser. ( Jwala 
Prasad and Coutts, JJ,\ Keshawbsarindra Sahi 
v . Dkbkndr a Bala Dassi. 

4 P. L. J. 213 : 48 I. C. 245 : 1919 Pat 121. 

ArU. 181 and 182 — Execution sale set 
aside at instance of judgment-debtor— Fresh 
application — Limitation . 


of the Provincial Insolvency Act, 1907. at any 
time during the pendency of the insolvency 
proceedings. Assuming lhat An. 181 of Limita- 
tion Act applies to such an application, the right to 
move in the matters accrues to the receiver Irom 
day to day as long a* the proceedings continue. 
\Lc Rossignol and Abdul Quadtr . JJ.) Prithi 
Nath v Barhewar Nath. 1924 L. 331. 

— Art. 181 — Insolvency proceedings — 

Application under S. 37, Prcv. Ins. Act — Limi- 
tation. 

An application uoder S. 37 of tbc Prov. Ins, 
Act. would be governed by the three >ears limita- 
tion commencing from the date of the adjudica- 
tion. ( Beavan Hetman. J.\ Njkka Mal v . Mar- 
war Bank, Ltd. 52 I. C. 188 : 151 P. E. 1919. 

Art. 181 — In soli ency proceedings — 

Application by Official Receiver under S 36 of 
the Hrov. Ins . Act. 

An application under S. 36 of the Prov. Ins. 
Act by the Official Receiver for having a transfer 
made by the insolvency avoided is not governed 
by Art. 181 of the Lira. Act. That article applies 
only to applications made under C, P. Code. 
[Ayling and Knshnan t JJ j DURAlYA Solagan 
v. Vbnkatarama Nayakbr. 

60 I. C, 123 : 13 L. W. 535. 

181 — Insolvency proceedings — Ap- 
plication . 

The Limitation Act provides periods with refer- 
ence to suit?, appeals and applications, the last 
being matters arising out of suit. It has no 
application to proceedings in Insolvency. [Sada- 
siva Atyar and Napier , //,} Ratna Bai v. 
Official Assignee. 


Where an application for execution of decree 
was made in July 1909 in pursuance of which the 
property attached was sold and the sale was set 
^S!de at the iostance o( the judgment-debtor on 
12th February 1910 and a fresh execution peti- 
tion was filed on 10th December 1912 to bring to 
sale the very same prooerty. Held, that the last 
application was a continuation of the previous 
application and was therefore within time It 
would also be treated as an application under Art. 
18 and was Within time because it was made 
within 3 years of the date on which the sale was 
flel aside (Chamier, C. J. and Jwala Prasad, JA 
Kani* Zohra v. Syam Kisan. 

IP. L. W. 73 : 3 P. L, J. 116 : 
89 I. C. 89: 1917 P. 133, 

T. Act, 

r Pt> Ucailon to set aside on ground of 

J udgmentideblor Purchasing Ben ami. 

nndSr u n * e ‘ ™ de an auc,!on «» c 

T ‘ Act on thc ground that the 

a benamid » r (or a thrd 

WJJ* governed by Art. 181. Lim. Act. ( Multi ck 

fl D i JJ) CHANDRAMA Ra « »• Maharam 
^wmraon. 38 I. C. 209, 


Insolvency Proceedings. 


An natll i d solvency proceedings. 

*c™eX ?lL RCC * , , V ? r raake ao “oplication 
requesting the court to fake au action under S. 37 


Mesne profits. 

—Art- 181 — Mesne profits— application fc 

ascertainment of. 

The limitation for an application lor the detei 
mi nation ul mesne profits, if there is any limit' 
lion applicable, is to be computed from the da! 
oi the final decree by which the award of mesn 
profits was confirmed. 36 A. 350: 3aJA. 6-1 1 Re 
[k'anhaiya Lal.J.C.) Kubhr Singh v. AIussam 
MAT kAJA KUNWAR. 

25 0 C. 132 : 1922 Oudh 19: 

; Arf - 181 —Mesne profits— Application 

tor asccrtai n m ent of. 

An application lor ascertainment of mesn 
pronts under Order 20. K. 12. C. P. C . is not on 
lor exccu.ion, and Art 181 applies to it. ( a eMSo 
and Sundara Aiyar. JJ) RbbaLA Raman 
Reddi t>. Kerala Babu Rkddi. A ' 

87 Mad lee : 13 M. 1. T T9 
(1913) M. W. M. 114 ; 1, r c ‘- s '® 

24 M t. J 8( 

Mortgage Decree. 

decree. ^-^tgage decrec-Date c 

Where a decree ms. for sale is made in 
mortgage suit the period of limitation mentions 

' hc *“ ?' “ ■>«> 3 v«.» pi«. ih. 6 ™T h 
guen by thc decree lor redempiion but onl 


Art. 
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LIMITATION ACT (IX OF 1908), Art. 

AJorigage decree. 


181— LIMITATION ACT (IX OF 1908), Art. 181- 
Mortgage decree. 


3 years. [Lord Atkinson ) SachisdRa Nath Roy 
v . Mehraj Bahadur Singh. 

4 U. P. L. B. (P. C 1 57 : 30 M. L. T. 96 : 

24 Bom, L. B. 659 : (1922) M. W. N. 338: 

26 C W. N. 858 : 4* C. 203 : 

48 I. A. 335 : 1022 P. C. 187. 

• Arc. 181 — Mortgage decree- Appeal from 

preliminary decree — Application for final decree. 

\\ here a preliminary mortgage dcoee for sale 
was laken up in appeal to ihe High Couit, the 
period oi liim ation lor an applicaioo lor final 
deciee run 3 from Ihe date ol the High Couit 
deciee. ( Ryves and Daniels , JJ.) Mahabik 
Prasad v. Kanhaiya Lal. 

L. B. 4 A. 278 : 21 A. L. J. 526 : 1924 A. 99. 

Art. 181 — Mortgage decree — Right to 

iff ply for personal decree — Sale of properly — 
Execution of saieuited. 

In execution ol a mortgage decree, the couit 
appointed a receiver and uncer the diiection ol 
the court he sold (he property to the decree- 
holders but the price was not sufficient to meet 
the decree. On an application pul in by the 
latter lor a decree under O, 34, R 6 for the un- 
realised portion oi the debt within 3 years ol ihe 
execution ol the sale-deed? held the application 
was within tunc as the conveyance of the mort- 
gaged property was not complete until Ihe sale 
deeds had been executed. [Piggult and Waish , 
JJ.) Raj NaKain Mal v. Santi Lal. 

21 A.L.J. 37 : L. B. 4 A. 73 : 4 L. B. All (Civ.) 73 : 

1923 A 203. 

Art 181 — Mortgage decree — Right to 

apply for a final decree — Limitation — starling 
point — Arnenament of decree. 

A pieinnmary decree ioi sale by a mortgagee 
was passed on 25 — 1 — 1917. Time was given to 
the mortgagees up to 22- 3 — 1917 to pay up the 
decree au.ounl. On 28— 4— 1917 a clerical mis- 
take in the decree was Correc ed and the sum ot 
Ks. 2,480 was substituted instead cl ks. 2,350 aa 
being the decree amount. On 27—4 — 1920 plif. 
applied lor tue passing of a final decree. Held, 
that the right to apply accrued oh 22— 3— I9i7 
and that inasmuch ?s the application was made 
moie than 3 years after that date it was time- 
baried. There was no ahcraiion in the decree 
and it cannot be Said that the decree as amended 
0 n 2©— 4 — 19 4 7 was a new deciee. The mere 
fact that by a clerical error a wrong sum bad bcco 
entered dues nut adcct tue ca»c. (Ryves ana 
Stuarl . JJ.) Ham lhandka v . Jai Mal. 

20 A. L. J. 640 : 9 U. & A. L. B. 130 : 

L. B. 3 A. 4o3 : 1023 A. 22. 

Ait. 181 — Mortgagee decree— Applica- 
tion for final decree— Continuation of existing 
application — So bar. 

Within three years ol the passing of the pre- 
liminary decree in a mortgage Suit an appi canon 
was made lor the final decree but the application 
was returned for a correct statement ot the 
amount due to the mortgagee and lor a proper 
description of the mortgaged property No time 
was tixed tor the amendment and the decree- 
hoider presented his application alter the expiry 
ol three years from the date of the preliminary 


decree. Held that the subsequent application 
must te regarded as one for the continuation or 
revival ol the previous one and that it was not 
barred by the limitaiion. ( Lindsay and Kanhaiya 
Lal . JJ,) Kallu Mal v. Kashi Nath. 

20 A. L. J. 580: L H.3A. 496: 

4 U. P. L. B. (A) 190 : 1922 All. 446. 

Art. 181 — Mortgage decree— Limitation' 
— Starting point. 

Art. 181 provides for the limitation for an ap- 
plication for a final decree in a mortgage suit 
and time runs fiotn tbe date ihe preliminary 
decree becomes conclusive between the parties. 
Where a decree is passed against several sets of 
defts. frr c ei a-ate amounts and *ome of ihem ap- 
peal. the decree against non-appcalmg dells, be- 
comes conclusive on expiry oi the time provided 
for an appeal, or on the date fixed for payment if 
that be a later date. An application lor final 
decree in the case of such non-appealing defts. 
made more 'ban three vears after the prelin inary 
decree is barred. \Bancrji and Gokul Rrasady 
JJ.) Gayan Singh v Atta Hussain. 

43 All. 320 : 60 I. C 817 : 19 A. . J. 83. 

• 

Art. 181 —Mcrtcage decree — Application 

for decree under O. 34, R. 6, C.P.C. 

An application under O. 34, R. 6 of the C. P. 
Code is an application in the origir al suit for a 
new decree and is governed by Art. 181 ( Richards , 
C.J. and Banner jt, J ) Mahomed Iltifat Hus- 
sain v. Alimuk Nissa. 40 All. 653 : 

47 I. C. 561 : 16 A. L. J. 438. 

Art. 181 —Mortgage decree — Final decree 

— Limitaiion— Appeal from preliminary decree . 

An application lor a deciee ab : olute uoder 
O. 34 R. 4 of the C. P. Code is beyond time when 
it is made m «ie than 3 >ears alter the date of the 
decree in appeal passed bv the High Court, i Rich- 
ards. C. J. and Buncrjee , J ) Nizamuddin Shah 
V. BAHRA Bhim Sen 40 Ail. 203 : *3 L C. 870 : 

16 A L J. 85. 


Art. 181— Mortgage decree— Application 

or final decree— Limitation. 

Tne period ol limitation for an applicati >n for 

i final decree in a mortgage suit is three years 
inder Ait. 181 of the Lira. Act from the expiration 

ii the time allowed by the decree lor the payment 
>f the mortgage money. ( Richards , C. J. and 
iancrjee.J.) Ahmad Khan v Gauka. 

43 I. C. 818 : 16 A. L. J. 143. 


A t. IBl— Mortgage decree— Application 

under O. 34, R. 5 • C.P .C. 

An applica ioo under O 34, R. 5, C. P. C., is- 
governed by Art, 181 of the Limitation Act. [Pig- 
gou Banerii and Tudball , JJ.) Gajadhak ningh 
V. MUSHER JiwaN Lal. 39 All. 64l : 42 1. C. 03 i 

15 A. L. J. 734. 

Art. 181 —Mortgage decree— Appluatio* 

for ordtr absolute— Limiiauon -Starting point— 
C. R. Coat , 0 % :>4. Hr. A and S 

An application for an order absolute under 
O. 34, K. 5. C. P Code, is governed by Art 
Idc Limitation AcLThe period of limitation should. 
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(IX OF 1908), Art. 


181— j LIMITATION ACT 
Mortgage decree. 


(IX OF 19081, Art. 181 — 


be computed from the time when the right to app- 
ly fir-t accrued, i. e , the expiration 'of the period 
fixe* fo' payment of t K e mnrtgage-mo- ev. An 
appeal and a fecund appeal from the preliminary 
decree do not give rise to a fresh right, unless 
the decree o( the Court of First Instance was io 
anvresreef varied bv the Appellate Courts [Bin- 
neriu and Rafiquc, JJ.) Madho Ram v Nihal 
Singh. 38 All. 21 . 30 I C 494 : 

13 A. L. J. 98S. 

Art. 181 — Mortgage decree— Final decree 

— Application — Limitation. 

An apD'ication for an order absolute in a mort- 
gage suit whec an instalment decree nisi has 
been passed, is governed by Art. 181 and time 
will run from ihc dale of default ; but acceptance I 
of overdue instalments may have the effect o( 
remitting the parties to tho<e right*, which they I 
wo ild have had, had there been no default. IG'iY- 
fin and Chnmitr. JJ.) Badri Narayas t\ Kunj ! 
Bbhari LaL. 36 A. 178 : 18 I. C 731 : j 

11 A. L. J. 224. 


Art. 181— Mortgage decree— A pplication 

for decree absolute — Limitation. 

An application tor a decree absolute for sale in 
a mortgage suit under a consent deciee fixing ir $- 
talmeots, if made after expiry of 3 yeais from the 
due date of the last in-talment is barred by Art. 
181. [Scott, C.J. and Heaton . J .) Datto Atmapam 
Hasabnis v . Shankar Dattatraya. 3b Bom 32fc 

21 I. C. 318 : 15 Bom. L. A. 841. 

" — Art 181 — Mortgage decree— Time for 
applying for final decree— Preliminary decree 
affirmed on Appeal. 

Where a preliminary decree in a mortgage suit 
has been affirmed on appeal, an application made 
* “bin three years of the date oi the affirmance 
with a view io make a final decree is wit hi- • the 
period prescribes under art. 181. 39 All 041 ; 40 
^l!. 2u3 ; 40 Mad. 714 fu*l. {SJukcrjec and Chotz - 
ncr. JJ.) Uma Claras ChakravakTHY v. Niba- 
RAN CHANDRA CHaKKAVARTH Y. 37 C.L J. 452 : 

1923 Cal. 389. 


Art. 1°1 — Mortgage decree— C. P. C #1 

O 34. R 6 — A pplication for personal decree— 
Limitation. 

An aonlication for a money decree under O. 34. 
R. 6 of C. P. C. is governed by Art. 181 and time 
begins to ruo when the right to apply accrncs. 
{Chamier, J.) Behaky L*l r. Bisesar Davau 

14 I. C. 591 : 9 A. L. J 569. 

Art - 181— Mortgage deer ec— Preliminary 

decree— Application for final decree- Limitation . 

Ao apjlica'i n to make a preliminary decree 
final in a mortgage sou is governed bv A»t. 181 
of the Limitation Act. [Macleod. C. J. and Crump 
J.) Harjivan Dboraj v. G a; * nan*. 

25 Bom. L R. 459 : 1923 Bom. 420. 

’Arts. 181 aod 182 — Mortgage decree 
Decree frw redemption — Application for extension 
of time to p iy up the mortgage money and to re • 
cove* possession. 

An application to extend the time for the pay- 
ment of m rtgage debt, is governed by Art. 181 of 
the Lim. Act. Held, by Shah, | , .ha even if the 
application be treated as one n t merely for the 
ex’en»i»n of time tor the payment ot the mortgage 
debt but for the recovery of pos»ession of the 
property as in terms it purported to be, it was an 
application for ihe execution of the decree aod 
as suen governed by Art. 182 of the Act. (S hah 
Heaton a>»d Pra<t % JJ .> Vasudev v. GjpaL- 

43 Bom. 889 : 51 I C. 924 : 21 Bom. L B. 687 


. * rt - 181 -Mortgage decree— Decree be- 
jorf new Code— Application for order absolute 
“ wk ***« 'o apply when accrues, 

e w ^ erc ihe P^limiuaiy decree was passed be- 
oeC-KC. of 1908 aod the applicat-oi f r order 

ItoSffTS m 0 ad f an « r lhc V °de. held (hat 

JS ° ?*•.*■ * 'cidered a., application no.es- 

of .hi i™ ak A thc dcc absolute ‘or sale. Ait. 181 
of he Lam. Act did oot govern the case, ihe right 

mwcSx Si?* * ccr “ ed lo p,ai " ,ia ■he 
newUH.C conferred it on bin. I Batchelor . AC I 

“*“«;»*«« » £sss k«- 

NA * 42 Bom SOB : 46 h C. 107 : 

20 Bom L. K. 481. 

c D — Vol. Ill 151 


i Arts. 181 and 182 — Mortgage decree—' 

\ Application for final decree for foreclosure alter 
i consent decree. 

Arts 181. aod 182 of the Act apply io an 
application tor a final decree lor foreclosure after 
a consent decree, which i> a preliminary decree 
in tnesuit fur lortclosure. [Fletcher and Richard - 
son % JJ.) Shashi Busan Das v. Pkatuk Chandra 
KoY - 37 1. C. 802. 

~~ A I t ‘ 181 Mortgage decree— C. P. Code. 

0 34, Rr. 3 and 6. 

Ait. 1*1 ot the Limitation Act docs not apply io 
applications citbi r under K. 0 01 K. lot O.der 
J4. C. f. Co e. {Uolmwood and Chapman, Jj\ 
BtsmvaMBH.R Saha v Kam Su.ndak KaiBarta 

Uas - 3UI.C. 719 :48 CaLWM. 

~ r AlL 181 — Mortgage decree— Order abso- 
lute Action to be taken o y Court— Nj peno.t of 
limitation. 1 

Where it is the doty ot Court to take action 
witnoui any application by Me party, no question 

01 limitation can ar,«e- I« , \tud, D g suit 
he P a, ty need »ot in^e appiica.i ms irom 

liuie io nme asking i ue Co u ,t to proceed to 
juugincut Toe procedure is prescribed t»y iho 
U-ae wh.ch toe Court has to l.,ltow. A.. o,dcr lor 
dcc.te absolute u. a mo. (gage su.tca.m t be made 
waiiout application. {•.harluddm ana Coxe, JJ > 
BtM 51NGH v BERHamd&o dlNaH. * 

1» C. W N 4J3 : 28 1 0. 2H : 22 C L. J. 66 

Appnc -1 ous tor final dec.ee are app.ica.ions jo 

A t 3U l«l" n. *i‘ ,d " 0t t,tCo ’ loD ai.|.lic. l ,o..s and 
At. 1st oi Limn ati on Ac- applies to ihem 

l knshnanand Kamcsam. JJ., MusuiaoI Vr^ 

KA a f o A M , p T NArHAM Vb-KaTa SUBBiah 
« M.L.J, ot : 19<S M W. H. u : 16 t> w 19g . 

30 M. L. T. 22S : I9sg Mid- 65. 


A ‘ Afl '- 181 and 182 -Mortgage decree 

Decree under S. 8* of the T P A i—a.Ji C e ?-~~ 
for order absOlutc-UmilLou. 

lh'ee years alter a morig.gc-decree was pass- 
ed ,u toecemoci iyo8, the decree -bolder at ph^ 
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LIMITATION ACT (IX OF 1908), Art, 181— 
Mortgage decree. 


LIMITATION ACT (IX OF 1908), Art. 181- 
Mortgage decree. 


for ao order absolute for sale. The application 
was dismissed for deiaalt and the decree-holder 
alter mice more years again applied for an order 
ab>olutc. Held, that the first aoplication ot the 
decree-holder for an order absolute was not bar- 
red eitner by Art 182 or bv S. 48. C.t'. C. [Sada- 
Siva Atyar and Spencer, JJ.) Ganapathia Pillai 
v . Gjpala Iyer. 56 I. C. 563. 

Arts. 181 and IS2 —Mortgage decree — 

Preliminary decree for sale under T. P. Act — 
Expiry of the lime fixed for paxment — Applica- 
tion for order absolute - Limitation . 

A preliminary decree for sale was passed 
under the T.P Act. Belore the expiry of the time 
fived by the decree tor the payment of the mort- 
gage m )ney, the new C. P. Code came into force. 
Held , that a dual executable decree was passed 
under the T. P. Act notwithstanding that the 
direction in the decree lor sale ot the property 
was made conditional on default of payment of 
the amount due by a certain date. The lemedv 
o! the m mgagee was to applv for an order abso- 
lute. T he enactment of the C. P. Code did not 
give the mortgagee a right to apply for a final 
decree. I he pen >d of imitation for the mort- 
gagee s api 1 canon was that fixed bv Art. 182 and 
not bv Art. 181 ol ihe Lim. Act. 32 M. L. j. 455 
not foil, \sadusiva Arytr and Spencer , JJ.) 
Ramasami Ruddy v. Sokkappx Keddi. 

*8 I. d. 732 : 3o M L J. 194. 

Art. 181— Mortgage decree —Application 

for personal aecrec. 

A t. 181 f the Limitation Act, applies to an 
application lor a personal decree under O 34 
R. 0 >2, C. P. C. [Spencer and Knshnan % J J.) 
S» bBALAKSHMI AMM'L V KXMALISGV CrfETTY. 

42 Mad. 02 : (1918) M W. N. 792 : 8 L W. 526 : 

24 M. L. 1. 486 : 48 1. C. 298 : 35 M L J 552. 

Art. 181 - Mortgage decree— Applicati on 

for final decree for salt -Limitation —Confirma- 
tion of preliminary decree on appeal. 

An application lor a tiual decree for sale under 
O. 34. K. 5 (2). J.P. Code, is governed bv Art. 181 
oi the Li. in anon Act and t.me runs from expiry 
of the period fixed l*,r redemption by the premia 
nary decree, li there ha* been an appeal from 
the piclnnioary decree, timeocgms to run from 
the date ol me dec ce on ap e.ii even though 
appcliaie decree merely confirms the decree of 
the hi t Court ( Abdur Rahim and Oldfield , JJ. » 

Sl’bBAKAYALU NaYUDUI' SUNDAKAKAJA NaYUDU 

48 I. C 185 : 30 M. L. J. 607. 

A*t. 181— Mortgage decree— Preliminary 

decree after the new C. P. Code— Application for 
final dcciCc — Limitation . 

Art. 181 applies »o an application under O. 34. 
R. 5 (2f of the C. P. C ior a nnal decree io which 
the pienminat y decree vvas passed after the pa>s- 
ing ol the present Cjde. \Oldfieii and Knshnan , 
JJ.) pATTABrtIKAMA V. SUBRA MANIA CHBTTI- 

4j 1. 0. 76 : 7 L. W. 438 


Art*. 181 and 182 —Mortgage decree— 

r. F. Act , Si. 88 andbd 

Execution of decree passed before the new 
C. P Code came into force is valid without a final 


decree and therefore such cases are governed by 
Art. 182 and not Art. 181. An appltcaiion for 
execution made within 12 years from the date of 
decree and within three years from the da.e of 
the last application is not. therefore, barred by 
limitation. (Abdur Rahim and Spencer , JJ.) 
Balaji Rao Sahib v. Harirama Chetty. 

32 1. 6. 39. 

Art. 181— Mortgage decree— Application 

for order absolute— Limitation. 

An application ior order absolute uoder O. 34, 
R. 5, is governed by Art. 181 of the Lim. Act 
( Benson and Xapicr. JJ.) % ThatHaRa Nannabha 
Chetty v. Kuppal Krishnamvial, 

161. C. 799 : 14 M. L T. 194. 

Art. 181 — Mortgage decree — Execution — 

Application — Limitation — Decree absolute — 
Starling point. 

The date of the order absolute is to be con- 
sidered a« the date ot the decree ior the purpose 
ol calculating tne period of Limitation in th? 
case ot a. i applca ion for execution ot mjitgage 
decree. 33 A. 264 Foil. [Muter and Sa.iastoa 
Atyar , JJ.\ Yemani ChiNNa Seshaiyya v. 
Vaksasi Papaya. 15 I. C, 732. 

Arts 181 and 182— Mortgage decree— 

Amendment of preliminary decree— Final decree 
—Mortgagee’s ng it on basis of amended decree . 

On the amend uent of tne preliminary dccrec- 
in a mortgage suit by the mo lgagee. the decree- 
uoldcr's right to obtain a hnai decree which is 
oarred by limitation is not revived aud«he d free- 
holder does not become entitled to a fi»ul da:rce- 
ou the oasis ot the aineaded decree. \Urakc 
Brockman, J. C.) NanhELal v. GulshaNrai. 

18 ft. L. R. 68 : 1922 Nag. 217. 


Art. 181 — Mortgage decree— Preliminary 

decree —Application for final decree — Limitation 
— starting point. 

Where a preliminary decree in a mortgage 
suit is atfiuned on appeal, the right to present an 
aoplicatiou to maxe »he decree nual accrues on 
the day the appellate decree is passed. The 
Lower Court s decree merges in the appellate 
uecice. ( batten , AJ.C.) MLKanth v. Madho 
y 64 I. C. 323. 


Art. 181 — Mortgage decree— Application 

under C. P - C\. O. 34. R. 6. 

Art. 181 prcscrio.d the period of limitation for 
au application under O. 34, K. 6, ^ P. Code. 
[Pndeaux and Mitra , A.J.Cs.) Ohunni Lal v. 
TikaMDAS. 39 I. C. 854 : 13 N. L. R 76. 


Arts. 181 and 182 -Mortgage-decree. 


An application to deposit money due under 
□. 34, R 5 is governed by Art. 181 of the Act. 
Dalai A. J. C.) Banke Bihaki Lal v. Ghani 
Ahmad. 9 0. L. J. 14 : 1932 Ouah 33. 


Art. 181 — Mortgage decree— Application 

inal dectec — Limitation. 
le period oi limitation for ao application lor 
al decree for sale under O. 34, R. 5 of the 
. Code should be computed from the date ot 
lecree of me Court of final appeal ( Kanhatya 
and Daniels . AJ.Cs .) ^allu Hauv. Jot 

47 I. C. 208 : 21 0. C. 1T6. 
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MUTATION ACT (IX OP 1908), Art. 
Mortgage decree. 


181— , LIMITATION ACT (IX OF 1008), Art. 181— 
Beititation. 


Art, 181 — Mortgage decree — Appeal from 

preliminary decree— Application for final decree 
—Right when accrues— Analogy of Arts. 1 79 and 
182. 

When a mortgage suit, an appeal has been pre 
fened against the preliminary decree, the right to 
apply fur the final decree accrues or the date oi 
the appellate order. Analogy ot Arts. 179 and 182 
considered. [Das and Adamt % JJ.) Saiyid Jaw ad 
Hussain Gendan Singh. I Pat. 444 : 

1922 Pai. IGA : 3 Pat. L. T. 329 : 1922 P. 205. 

Aft. 181 — Mortgage decree — Application 

for final decree -Starling point— Dismissal of 
appeal f ir non-prosccution — Effect of. 

Art. lbt of the Limitation Act governs an appli- 
cation for the passing of a final decree in a mort- 
gage suit. Where an appeal has been preferred 
from the preliminary decree, but the appeal i> 
dism ssed for non-prosecution , the dismissal ot 
the appeal bv the appellate court does not give 
rise to a Iresh atarnng point f ran application 
for a final decree. 37 C. 79o dial. 1 Pat. L. J. 364 
foil. 36 A. 350 P. C. applied. {Das and A da mi, 
JJ) Chhotey Narain Singh v. Kedak Nath 
*»NGH. 3 P. L T. 66a : 

1 Pat. 435 : 1922 Pa . 342: 1922 P. 201. 


Ait. 181 — Mortgage decree— Final decree 

— A pphcation for . 

The right to apply for decree absolute in at coort- 
gage suit acciues at the end ol the period of 
grace allowed in ihe preliminary decree and the 
period is governed bi Art. 181. {Roc and Coutt s, 
Trotier % JJ ) Has Behaki Singh v. Juman Lal. 

1919 Pat, 272 ; 60 I. C. 544 : 4 P. L. J. 623. 

~ -Art. 181 — Mortgage decree — Final 

decree. 

Application for a final decree for a foreclosure 
or .'ale, is an application under C. P. Code and 
thus an application made alter the passing ol the 
C. P. Code and Limitation Act 1908, is governed 
by Art. 181. | Chanuer , C.J . and Sharfuddm , /.) 
Bala Ram Naik v. Kanhai Bhakan. 

1 Pat. L. J. 364 : 38 1. C. 886 : 3 P. L. W. 74 


' Art*. 181 and 182 (Expin. 1)— Mortgage 

decree Personal decree against mortgagor and 
his surety— Application for - Limitation . 

An application lor a personal decree aga»nst the 
mortg .gor. or his surety alter exhausting the 
Hypothecated properties is governed by an. 181, 
fcvtn if ait. 182 applies any application for execu- 
tion against |b c mortgagor would save limitation 
against the surety unoer An. 182 Explanation 1. 
<£w»rthoe % A.J. C.) Yinke Supaya p.. Maung 
IN * 601 . 0 . 28 . 
Probate proceeding*. 

-Art. 181 — Probate proceedings— Li M it a - 


Bestitation. 

Arts. 181 and 165 — Restitution — Execu- 
tion-Delivery of property m excess— Application 
for restoration 

Where a judgment-debtor who has been dispos- 
sessed oi property noi covered by the decree in 
execution thereof, applies for recovery of posses- 
sion, the application i> governed by Art. 1S1 and 
not by art. 165 of the Lim. Act. 42 M. 763 ;38 A. 
339 foil. [Maclcod % C. J. and Shah % J.) RasUL 
Malik Pingar v. Amina Hanip. 

24 Bom. L. B. 771 : 46 B. 1031 : 1922 Bom. 271. 


f Art. 181 — Restitution — Limitation — 

Starting point —Preliminary decree. 

Time begins to ru.i against the party claiming 
restitution hom the daie when the final pronoun- 
cement is made in the proceedings instituted to 
test the propriety of the preliminary decree or 
order of the lov.cr Cvu»i. \Nookerjce and Beach - 
croft, JJ.) Atul Chandra Singh v. Kc.vja Behari 
SINOHa. 43 I. C. 775 : 27 C. L. J. 451. 

Art. 181 — Restitution — Ap plication for . 

Art. 181 is applicable to an application tor 
restitution. Time will run against judgment- 
debtor only from the date of supersession of the 
crrrneous decree. ( Hooker jet and turning , JJ.) 
ASUTOsH Goswamy v. Upendra Prosad MiTKA 
24 C. L. J, 467 : 38 1. C. 17 : 21 C. W. N. 564.' 


Art. 181— Restitution— Application. 

An application for refund ol Ihe amount levied 
in execution of a decree, subsequently set aside, 
comes under Art. 181 oi the Lim Act (Sharfud- 
dm and Loxe, JJ % \ Masikumssa Khatun v. Joy 
Chand - 161. C. 238. 


- Art*. 181 and 182 — Restitution — Appli- 
cation for. r 

An application for restitution under the C. P. 
C. being the enforcement oi an obligation arising 
rom the appellate decree itself, is an application 
lor execution governed by Art. 182. 19 M L 
J 224 D,st. 24 C.LJ. 467, Expl. [A Mur Rahim 
and Kumar as wa mi Saslry % JJ.) Unnamalai 
Ammal v. Mathan. 6L. W. 3o9: 

(19X7 > M. W N. 643 : 22 M. L. I. 3a3 : 

42 1. C. 63u ; 33 M. L. J. 413. 


lion: 


AcT h ha P J e 0V ni 0n . S ° f ,“ r, | Cle l 81 Sch ' 1 01 Lim. 
SLJ1? “ a PPhc*tion t . petitions under the 
Probate and Admi .i>tralion Act and ronseouentlv 
an application may be made even 4 ' ar f£ 

deaih of the testa. or. (Ralhgan, i 
Narain v. Onkar Lal. . V PL 


-Arts. 181 and M-Restitution — R osses - 

uon— Temporary injunction. 

Posses >ion under a temporary injunction is 
not wrongful within Art 1<>9 of th. Lim. „CL 
i ne article is confined to suits end is inapplicable 
10 an application for restitution winch is 
governed by An. 181. [Drake- Brockman, A. J 
c ) Radha V. Sakhu. 64 I. C. 664. 


n -Art. 181 — Restitution— Mesne profits 

Period for which claimable. P P 

A.t. Wi merely hxes the date from which 
limitation tor an application foi restitution starts 
but does not luna the rig. t of the applicant to 
recover mesne profits to a term of three years 

The applicant can recover mesne prohts for the 

whole period lor which he was out of possession 
peudenie hie. ( Uullick and Atkinson, JJ t 
Kkupansindhu Roy v. Balbhadra Das ' 

47 I. C. 47 : 8 P. L. J. * 6t 
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LIMITATION ACT (IX OF 1908), Art. 181— 
Restitution. 


LIMITATION ACT (IX OF 1908), Art. 181- 
Revival of execution. 


Art. 181 — Restitution — Application for 

compensation three years after restoration of 

possession. 

Where in execution of a decree the shares of 
the ludg-nent-debtor* were purchased bv A in 
an execution sale which the judgment-debtors 
got sd aside, their application for compensati >n 
for the period during which they were out of 
possession made three \ ears alter restoration of 
possession to them is barred by the provisions of 
Art 181. Art. 181 applies only to applications made 
under the Code of the Civil Procedure, i Chapman 
and Roe . 77.) Jagdip Narayan Singh v 
Halloway. 

2 P. L. J. 206 : 3 P. L. W. 423 : 39 l. C 653 : 

1919 Pat. 282 

Art. 181 — Restitution— Application by 

judgment- deb. or to recover possession of immove- 
able property of which he has been wrongfully 
dispossessed. 

An application by a judgment-debtor to re- 
cover possession cl immoveab'e property of 
which he has been dispossessed by the decree- 
holder in excess of the decree falls under Art. 
181, and no* ut dei Art 165 38 A. 339, Appr. 25 
A 343; 21 M. 49 1 , Dist. [Saunders, 7. C.) Maung 
Tha v. Ma Pau. 

46 I. C 323 ; 

(1918) 3 U. B. R. 79 

•— Art. 181 — Restitution — Application for. 

Ao application for rest tution under S 144, 
C. P. C , not being an application for execution, 
Art. 181 of tne Limitation Act applies. ( Young, 
7.) Asha Bibi v. Nuruddin. 

8 Bur. L. T. 165 : 30 I. C. 680 : 8 L. B . R. 262. 

Revival of execution. 


tion was held to be in time and Art. 181, Lim. Act 
did not apply and it should be dealt with uader 
O 22. R. 9, C. P. C., and snould be considered as - 
one in continuation of the surviving decree- 
holders' application for a final decree. ( T eunon 
ana Newbould , 77.) Mukund Lal v Priya Nath • 
Witter. 45 1. c.657. 

Arts. 181 and 182 —Rtviva! of execution - 

—Continuity of procccamgs of last application — 
Execution interrupted by appeals of judgment- 
dcb:or. 

The last application for execution was made 
on 3 7-02. On the objection of tne judgment- 
debtor, which was overruled by the first court, 
the Hign Court remanded ihe ca?e, and it was 
ascertained by Com nus.ouer that the judgment- 
debtor was enti led t j a certain deduction, and 
so on 2*6-190 7, the objection oi the judgment- 
debtor was allowed in part. On the same aay, 
che Court pas.-ed the i llo-ving order "Case put 
an end to auer decision ol the objection." 
The judgmeiit-dcbiOf again appealed to the High 
Court, but bis appeal was dismissed on 4-3-10. 
On 6 12-10 the decree-h Iders applied f tr execu- 
tion. Held, tnat the present application was one 
to continue lurther, the execution proceedings 
wh.ch haa been interrupted by the two appals of 
the judgment-debtor to the High Court, that there 
was notnmg in law to compel the decrte-holder 
to proceed with execution during the appeal, 
more especially wueu the amount for which 
execution should be levied depended on the 
decision of the Appellate Court, that Art. 181 
applied, and (hat tue application was noi baned. 
27 A 334 (‘ CJ ; 37 Cal. 796 ; 23 Cal. 4o7 ; 24 
Cal 397. f el. (C azp rs% and bharfuddin , 77.) 
8hiek Mahomed v. William Alfred 1 h mas 

111 C. 972. 


Art. 181 — Revival of execution — Execu- 
tion application. 

An execution application in order to save limit- 
ation need n m be directed to the same property 
which is applied for io the subsequent applicati n 
or even indeed the same person, t Daniels. J.) 
Gopal Nath Shukul v Sat Narain Shukul 

1923 All. 384. 

-Art. IBl— Revival of execution. 

Where a decree he lder is prevented by an 
injunction from executing his decree he must 
apply for execution wiihio three years from 
termination ol tie injunction period, to save h-s 
decree from being ba red. [Tudball and Sulai - 
man , 77.1 Balwant Singh v. Budh Singh 

42 All. 664 : 66 I. C. 1006 : 18 A. L. J. 642. 

Art. 181 -Rivival of execution — Mort 

gage decree — A ppli'ation for final decree— Conti- 
nuation of prior application. 

On 30 6 14, an an lication for final decree by 
the surviving decree-holders in iheir capacity 
also as legal rtprese tauve of deceased plff«. 

was put and on 19-8-14 a final decree was pass- 
ed On 8-1-15 the judgment debtor objected that 
the widow was the legal representative which 
was decreed in fa our of judgment-debtor. On 
7 12-15, an application was made by ihe widow 
tobe made a legal representative. This applica- 


Arts. 181 and 183 — Revival of execution 

-C. P. C. t O. 21, Rr. 58 and 63 -Claim allowed 
but suit decreed against claimant— Fresh attach- 
ment application — Limitation. 

Where a claimant objects to an attachment 
and succeeds but in the *uit brought by the 
decree-holder his claim was found agaiost held , 
that it the decision ol the suit operates to revive 
the original application lor attachment no ques- 
tion of limitation arises, but it does not aoa the 
decree- holder has to mane a fresh application, tbe 
fresh application is governed by Art. 181 of the 
Limitation Act. i Wilbtrforcc. 7.) Shib Das p. 
Kamnath. 61 c - 8l7# 


Ar's. 181 and IB2— Revival of eccoution 

—Attachment before judgment— Decree— Claim 
petition allowed— Suit to set aside— Application 
to execute. 


Following an attachment belore judgment, a 
c<ee was pa<sed, but in execution a claim peu- 
iii was put io and allowed. The decree-holder 
:d a suit to set aside the order on the claim 
tition and got a decree in his favour, bv which 

ae the o.iginal decree was more Han 3 years 

J. Held, an application for executun put m ac 
it stage is in effect one to revive the furmer 
plication and Art. 181 ol Limitation Act applies 
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OF 1908). Art. 181— 


LIMITATION act ?IX 
Bevival of execut'd], 

to it and not Art. 182. ( Krishnan and Odgers, JJ.) 
MaNYAM SUKAYYA V. bURK* VALLl VeNCaTARAT- 
NAII. 19 L. W. 20 : 45 M L. J 822 : 

1924 Mad. 210. 

- ■ —Arfs. 181 and 182 — Revival of execution 

— Dismissal for statistical purposes— Fresh apph 
cation. 

An execution application, which has not been 
judicially disposed of. but s«mply removed from 
the court’s hie fo* e aiishcal purposes does not 
require lo be revived. The Court had only to be 
apprised of, in some recognised manner* and a 
subsequent application predated to the High 
Court requeuing it to deal with the prior pending 
application, is not one to which either Art. 181 or 
182 of the Act applies. 31 .Mad. 71 ; 36 Mad. 533. 
foil. ( Oldfield and Seshagiri Atyar . JJ.\ SUB- 
RAHMANIA FATHER V. APPU MUDALIAR. 

55 I C. 526 : 11 L. W. 42. 

Ar|§. 181 and 182 — Revival of execution 
— Limitation. 

Art 182 does not apply to the cases of an 
application to revive and carry through a pend- 
ing execution ; and such an application is not 
barred it brought more tban 3 years after 
proceedings had ceased to be pending. 28 M. 50. 
F. B. (Benson, O. C. and Abdur Rahim, J.) 
SUBBA CHAKIAR V. MUTHUR AV6ARAM PlLLAI. 

86 Mad 653 : 14 I C. 264 : 24 M. L. J. 545. 

- Art. 181 — Revival of execution — 

Application for continuance of— Limitation. 

Where an application for execution by sale of 
the mortgaged property had been transmitted to 
the Collector under Seh. Ill, C P. Cxle, but ow- 
ing to the death of the decree-holder thereafter 
no steps were taken and tnc Collector returned 
• the papers to the Civil Court a subsequent appli- 
cation by the representatives of the decree-holder 
could be treated as one for the continuance oi the 
proceedings Irom the stage at which they were 
Hopped by the deatu of the decree-holder The 
application will be io time if made within 3 years 
of the closure of the previous proceedings. 
\Dhobtey % A. J. C.) Bhaurao v. Lahanu. 

64 I. C. 855. 


LIMITATION ACT [IX OF 1908), Art. 182— Appli- 
cability. 

ings were closed in fact or struck of?. ( Kanhaiya 
Lai , A . J . C ) Kalka Singh v . Gursaran Lal. 

54 I. C. 426 : 6 0. L. J. 656. 


: Art. 181 — Revival of execution— Appli- 

cation— Injunction. 

Where owing io an order staving a sale in exe- 
cution of a decree the decree-holder is prevented 
from taking further steps in the execuiiou pro- 
ceedings a subsequent application for ev e cution 
must be treated as an application to continue the 
previous proceedings or tj revive or carry through 
a pending execution which was suspended by no 
act or default oi the decree holder. (A'an/imya Lal 
and Daniels, A. J, Cs.} GulzaRI t al v Kam 
b,1a ^n. 53 l.C. 116 : 22 0. C. 76 


— Ar t- 181 — Revival of execution— Appli- 
cation to continue stayed proceeding— Limita- 
tion. 

The starting point for limitation for an appli- 
cation to continue a stayed proceeding in ex«*cu- 
ti.>n is the date on which the order for stay is 
withdrawn or oecame inoperative even though 
the execution proceeding may have been struck 
off by the order oi stav. 27 A. 334 P C ref to 
[Kanhaiya Lal, A. J. C.) G'RDHARI Lal v . Damo- 
uar Das. 26 I. C 160 : 17 O.C. 169. 

Revival of Suit. 


Arts. 181 and 182 — Revival nf execution. 
An application to send the papers back to the 
Collector is governed by Art. 181 or 182 of 
Schedule I to the Limitation Act according as it 
•may be for the continuance of the previous 
P r ° ccedin R 3 or for taking a step-in-aid. 
Art l 63 would not apply. [Kanhaiya La!, A. J. 

■ c.) LAL Basant Singh v lal Sripat Singh. 

66 I. C. 486 : 7 O. L. J. 11. 

~T7 — . Arl »- 181 and 182 — Revival of execution 
— Dismissal uf execution application— Decree 
not at f au ^ — Limitation. 

for 6 . dis |” is ; al of a » application for execution 
lor no fault of the decree-holder is a mere direr- 

1'°". ‘V bC r° fficc,S 0f the ‘o ^move the 
- application from tbc Dendinp j 

■ hold.,., rjgh.S appi^ ; S'; 

‘5 day 10 da y and Will be barred if no 

5* l '° n 13 mad f lor ^e purpose before three years 
Aave elapsed from the date when such ^oSd- I 


"Art 181 Revival o) suit— Application 
tor restitution — Time when begins to run 
An application for restitution falls within the 
purview ot Art. 1R1, Limitation Act, begins to run 
from the date when the decree was reversed 
Comirmation of time in second appeal does not 
affect the question ot limitation. ( Alartincau , J » 
Chanda Singh i>. Bishen Singh. 

6 Lah L. J. 889 : 1924 Lab. 166. 


Art. 181 — Revival of suit— Hindu Rever- 
sioner. 

An application by a Hindu reversioner to con- 
tinue a suit instituted by a nearer reversioner 
since deceased is governed by Art. 181 • if the 
suit had been t.eated as abated the application 
must be made within three years of the order 
(1912) M. W. N. 105 doubted. [Sadasla A^r 
and Spencer , JJ.) KRisHNASWAHl Iybr 
Seethalakshmi Amual. 

25 M. L T. 116 : (1918) M. W. N. 888 
49 l.C, 268 : 9 L. W. 166. 


v. 


Art. 181 — Revival of suit— Inherent power 

An application to the Court to restore a sum in 
me exercise of «ts inherent power is governed by 
Art. 181 of the Lim. Act. [Lindsay J r ) 
Kambshwar Dayal v. Gur Sahi ’ 

47 1. 0. 137 : 5 0. L J. 259. 


•Art 182. 


Applicability. 

Construction. 

Continuation of proceedings. 
Execution proceedings: 

Bos judioata. 

Applicability. 


*~ A Execution of 


decree— Limitation* 



2411 


CIVIL DIGEST, 1911—1923. 


2412 


LIMITATION ACT (IX OF 1908). Art. 182— Appli- 

cability . 

To make the provision of the Act apoly to the 
execution of a decree, the decree must be such as 
to be capable of being enforced. Where a decree 
is passed against the estate of a deceased person 
in the hands of the judgment debtors, limitation 
for execution ruos from the date on which some 
part of the estate comes into the judgment 
debtor's hands ( Lord Phillimore.) Rameshwar 
Singh v. Homeshwar Singh. 

1 Pat. L T. 731 : 19 A. l. J. 26 : 

(192H M W. N. 21 : 

33 C. L. J. 109 : 25 C. W. N. 337 : 

6 Pat L. J. 132 • 13 L. W, 546 : 

23 Bom. L. R 721 : 59 1. C. 636 : 

48 l. A. 17 : 40 M. L. J. 1 (P. Cl. 

[On appeal from 42 I. c. 666]. 

Art. 182— Applicability — Mortgage — Pre- 
liminary decree against joint mortgagors— Ex- 
parte decree against one deft, set aside on appli- 
cation— Fresh decree — Application for order 
absolute — Limitation — Order on prior application 
— IVhenrcs judicata. 

A mortgagee obtained a decree against his 
mortgagors of whom S. was ex-parlc on 25-8 1900 
and it was made absolute on 21-12-1901. S. ap- 
plied and got the ex parte decree as against her 
set aside, but on 15-8*1902 a decree was also made 
against her which was confirmed on appeal on 
16-11*1914. The decree-holder applied for an 
order absolute for an order for sale on 15-12-1905. 
but his application was granted only as against S 
The decree-holder again applied on 21-12-1905 
for execution by wav of sale against all the defts. 
Held, that the execution was not barred. The 
earlier decree of 1900 having been treated by the 
Court and the parties as a mere steo towaids 
granting the relief, the later decree of 1904 which 
completed it, gave for the first time to the respon- 
dent decree-holder a right to joint execution. 
Under Art 179 of the Lim. Act, 1877, time began 
to run from 27-11-1905 when the order absolute 
was made on the decree of 1904 The dismissal 
of the prior application of 15-2 1905 did rot 
operate as res judicata to the application of 
21-12-1905, the latter being based on an order 
absolute which was different from and later than 
the prior order. It might have been more in ac- 
cordance with strict procedure if the Court had set 
aside the whole judgment on the application of 
S. and had proceeded to retry the esse against all 
the defts. The irregularity however had worked 
no wrong and was of no consequence. (Lord 
Mersey .) Ashfaq Husain v. Gauri Sahai. 

33 All. 264 • 15 C. W. N. 370 : 

8 A. L. J. 332 : 13 C. I. J. 351 : 9 M. L. T. 380 : 

13 Bom. L. R. 367 : 4 Bur. L. T- 121 : 

21 M. L. J. 1140 : il9U) 2 M. W. N. 177 . 

9 I C. 975 : 38 I. A. 37 (P. C). 

fOn appeal from 29 All. 623 : 4 A L. J. 662 : 

L 27 A. W. N. 204 ] 

Art. 182— C. P. C., S. 144— Applicability 

— Application for restitution . 

Where in an appeal to the Privy Council the 
parties are directed to bear their own costs and 
application by the appellant to recover the costs 
paid by him in pursuance of the decree of the 


LIMITATION ACT (IX OF 1908). Art. 182-Appli- 
cability. • 

High Court is an application to enforce an erder 
of His Majesty in Council although it falls under 
S. 144, C. P. Code, and is governed by S. 182 of 
the Act. ( Stuart , J.) Madhusudan Das v Birj 
L aL ; 61 I. C. 808. 

Art. 182— Applicability — Application to 

ascertain — Mesne profits. 

An application for the ascertainment of mesne 
profits awarded by a decree but left to be ascer- 
tained in execution according to the C de of 1882 
when it was in force is an application for execu- 
tion and comes under Art. 182 of tie Act. ( Mad tod , 
C. J. and Shah , J.) GangadhaR Manika v. 
Balkrishna. 

45 Bom. 819 : 61 I. C. 448 : 
23 Bom. L. R 263. 

Art. 182 — Applicability of— Restitution — 

Application for. 

An application for restitution under S. 144 of 
the C. P. Code is an application for execution of 
a decree within the meaning of Art. 1&2 ol the 
\Ct. ( RaiUgan , C. J. and Le Rossignol , J.) 
Ram Singh v. Sham Pakshad. 

36 P. W R. 1918 : 15 P. L. R. 1918 : 
44 I. C. 30t : 67 P. R. 1918. 

Art. 182— Applicability of — Declaratory 

decree. 

A ben or judicial hypothic created by a decla- 
ratory decree does not cease to exist because an 
application for execution of the decree has not 
been made in accordance with Art. 179. (Shah 
Din and Scoll-Smith % JJ.) Fatehchand v % Mus- 

SAMMAT MANGHI BAI. 

103 P. W. R. 1913 : 181 P. L R. 1913 : 

19 1. C. 481 : 109 P. R. 1913. 

Art. 182 —Applicability of— Decree for 

redemption— No time tor payment fixed— Limi- 
tation — C. P. C., O. 34, Rr. 7 and 8. 

The limitation for execution of a decree for 
redemption which does not provide any period 
for payment of the mortgage amount is governed 
by Art. 182, Limitation Act. ( Shah Din and 
Chevis % JJ.) Narain Das v. Udham Singh 

44 P. L. K. 1913 : 53 P. W. R. 1913 ; 

18 I. C. 48 : 68 P. B, 1913. 

Art. 182 — Applicability of— Restitution- 

Application. 

An application for restitution under S. 144, 
C P.Code* is governed by Art. 182 and not Art. 184. 
32 M. 136. Dist.; 20 M. 448; -10 M. 780 ; 22 M.L J. 
146. (Abdur Rahim and Kumaraswami Sastri , 
JJ.) Unnamalai Ammal V Mathan. 

6 L. W. 359 : (1917) M. W. N. 643 : 
42 I. C. 630 : 22 M. L. T. 383: 33 M. L. J. 413. 

Art. 182— Applicability of — Mortgage 

deorce— Preliminary decree— Order absolute — 
Execution. . 

The powers by which a preliminary decree 
under S. 88 of the T P. Act is to be made abse- 
lute is by way of execution. The preliminary 
decree passed under S.88, T.P. Act. is wcutable.. 
To obtain an order absolute under S. 89, T 'P * cl ' 
steps have to be taken in execution. Art. 182 or 
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IMITATION ACT (IX OF 1908), Art 182,- Appli- 
cibjlity. 

the Liroi(aNooAct(1908) governs sucb applications 
There is a fresh staging point given to the decree- 
holder after the preliminary decree ripens into a 
final decree. Case law considered. ( Seshagiri 
Aiyar and Kutnaraswami Sastrt, //.) Mahompd 
HUSAIN v. Abdul Kareem. 39 Had. 544 : 

29 I. C. 237 : 17 M L. T. 424. 

Art. 182 — Applicability of — Mortgage 

decree — Execution — Limitation. 

For an application for execution of a decree 
for a sale m a mortgage suit, limitation runs 
from tbe date of the order absolute. [Sundara 
Aiyar, J .\ Ramasvvami Iyangar v. Chinn athambi. 

18 I. C. 10. 

Art. 182 — Applicability — Mesne profits 

for particular year — Limitation. 

An execution application, otherwise in time, 
will not be barred, merely because the claim 
under the decree for mesne profits for a parti 
colar year is more than three vears from the date 
of the application ; the starting point for limi- 
tation is the date of the decree. (Ayling and 
Sundara Aiyar , JJ % \ Malladi Ham SomaYAJULU 
v. Brundavakam Pramayya. 

12 I. 0. 278 : U911) 2 H. W. N. 258. 

Art. 182 — Applicability o / — Transfer of 

decree— C. P. Code , S. 48. 

Although a decree is transferred by the Court 
which passed it to another tor execution, the 
control of the execution is still in several respects 
in the hands of the former Court. So when a 
decree of the Pres Small Cause Court is trans- 
ferred to the City Civil Court for execution Art. 
182 of the Lim. Act and not S. 48, C.P.Code, gov- 
erns the case for purposes of limitation. 

Obiter — Limitation is a law of procedure for 
some purposes, e g., when questions of private 
international law have to be decided and a Court 
has to settle the law of which ?titc should be 
applied in case of conflict (Sunaara Aiyar und 
Ayling, JJ.) Srbe Krishna doss v. alambu 
Ammal. 36 Had. 108 : 10 tt.L.T. 7a : 

(1911) 2 M. W. N 565 : 11 1 C. 635 : 

21 M. L. J. 777 

Art 188— Applicability— Restitution — 

Article applicable— Proceedings in execution. 

An application for restitution is in substance 
an application for execution though the rules of 
O, 21, C. P. Code, may not apply. ‘ Consequently 
Art. 182 of tbe Lim. Act applies to such applica- 
tions. (Miller C.J, and Jwala Prasad % /,) BASANTA 
KumabiDasip. Balmakund Marwarx. 

2 Pat 277 : 1 PaL L. B, 338 : 
1928 Pat. 1 : 1928 P. 371 

Construction. 

Art. 162 — Construction of -Attachment of 

decree— Application for execution of attached 
decree— Decree 1907— Application 1909. 

U is the Limitation Act that is in force on the 
aate of an application that will govern il(Piggott 
/.J Maharaja op Jaipur v. Lalji Sahai. 

25 I. 0. 738 : 12 A, L. J. 1006. 

——Art. 18? Construction of—C. P. Code, 


LIMITATION ACT (IX OF 1908), Art. 182-Con- 
'inuatioD of proceedings. 

The fresh periods obtainable under Art. 182 are 
controlled bv S. 48, C. P. Code. N. got a compro- 
mise decree in 1884 by which the amount was 
payable in instalments and on default A 7 was to 
get possession of a share of a property P. Default 
was made in 1892, application for possession was 
made in 1898 and the judgment-debtor died in 
1902 and his minor soos, through next friend, 
aoplied to be brought on record but their applica- 
tion as well as that of N to execute the decree 
were struck off. In 1909 one of the sons a*tained 
majority and a fresh application was made. 
Held. the application was barred bv S 48, C. P. 
Code. (Scoff, C. J . and Hayward, J.) BaLARAM 
Vithalch and v. Maruti Devji. 39 Bom. 256: 

28 I C. 748 : 17 Bom. L. B. 178. 

Continuation of proceedings. 

Art. 182- Continuation of proceedings — 

Suspension of execution proceedings. 

Where execution proceedings are suspended at 
the instance of a siranger having filed a suit in 
respect of the propeity, which is the subject- 
matter of the execution proceedings, an applica- 
tion made just after the close of that suit is not 
time barred though it is filed more than three 
vears after the date of suspension. The applica- 
tion is in effect one to revive the old one and not 
a new application at all 27 All. 337 (P.C I Foil. 
(Walsh and Kanhaiya Lal y JJ.) Mahomfd HadI 
v. Dbbi Prasad. 1923 All. 606. 

Art. 182 — Continuation of proceedings— 

Suspension of execution. 

Where the proceedings in pursuance of an 
application for execution arc suspended bv the 
executing Court through no act or default of the 
decree-holder an application to receive and carry 
on the execution will not be barred even though 
made after thiee years af«er the suspension of 
the execution. 27 A. 334, toll. ( Lindsay , J.) Amjad 
Ali Khan v. Mohammad Usman, 

1923 All. 471. 

Art. 182 — Continuation of proceedings — 

Former execution application consigned to record 
room , 

Where without any fault or delay on the part 
of the decree-holder and without notice to him, 
tbe court consigns an application for execution to 
the record room, a further application for execu- 
tion will be treated as one for continuation ul the 
old application. 37 A 518 foil. (Walsh and Ryves , 
JJ.) Ram Lakhan Singh v. Mbwa Lal. 

3 U.P L B. (A.) 13 : 1929 All 433, 

—Art. 1M— Continuation of proceedings — 
Test of Application Struck off lor omilftng to 
bnng legal representatives of deceased d cree - 
holder— subsequent application by decree-holder's 
son 

A decree-holder applied for execution withiu 
three years of decree but died pending d'soos* l 
His major son applied to execute the decree 
after recognising him as the legal representative 
of the deceased decree-holder. Pending this the 
application preferred by the decree*holder 
was struck off on the report of the decree- 
holder's vakil that he had no instructions. Held, 
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LIMITATION ACT iIX OP 1908), Art. 182-Con- 
tinuation of proceeding*. 

that the orig-nal application for execution 
was validly disposed of when it was struck off; 
that the minor son’s application was a fresh ap- 
plication for execution and having been presented 
more than 3 years after the disposal of the prior 
application was barred. (Piggott and Walsh % Jl.x 
Rati Ram v. Nadar. 41 All 435 

49 I. C. 990 : 17 A L. J. 649: 

Art. 182 — Continuation of proceedings — 
Execution application— Deo ee satisfied by attach- 
ment and execution of another decree set-aside 
eventually — Fresh application for execution — 
Limitation. 

Where appellant in execution of a decree for 
costs against a respondent, attached and executed 
a decree obtained by the latter, but the latter de- 
cree having been set aside on appeal, the appel- 
lant made a fresh application for the execution of 
his decree more than three years after his last 
application Held that the application being in 
form ani substance one for execution of a decree 
was barred u^der Art. 182 of the Lira. Act. 
{Tudball % J.) Sunder Lal v Banarsi Das. 

45 I. C- 631. 

Art. 182 — Continuation of proceedings — 

Fresh application or revival. 

The question whether an application for execu 
tion of a decree is a new aop ication or a revival 
or continuation of an old one is a simple question 
of substance and not of form. [ Piggott and Wats 
JJ % ) Sant Lal v. Sri Newas Das. 32 I. C. 1005 

• 

-Art. 182 — Continuation of proceedings 

— Application consigned to record room — Decree 
holder not at fault — Second app'icalton— Revival 

An application for execution by sale was made 
on 1st. Dec. 1908. The Collec or, to whom the 
proceedings had been transferred, discovered 
that part of the property belonged to persons 
other than the judgment-debtor and sent the case 
back. The Subordinate Judge called upon the 
pleader for the decrec-holdeis to make a state 
ment and on his fa lure to do so consigned the 
case to the record room. More than three years 
after, the presen' application for execution was 
made. Held, that the present application was an 
application to revive the execution proceedings 
which nad been suspended owing to no default 
of the decree-holders and that the execution was 
not barred by limitation. ( Chamier and Piggott , 
JJ % ) Yakub Ali v. Durga Prasad. 

37 All. 618 : 30 I. C. 877 : 13 A.L.J. 760. 

— Art. 182— Continuation of proceedings — 

Power to retransmit the record to Colic tor— 
Jurisdiction— No fresh application necessary. 

Where a decree transmitted to the Collector 
for execution, has been returned by him to the 
Civil Court after some time, but without puttiog 
an end to the execution petition, the Civil Court 
has jurisdiciion to go on with the execution and 
to transmit it to the collector so lo*»g as the execu 
tion proceedings are pending, and the decree- 
holder need not put in a fresh application for 
execution and start proceedings de novo. (Tudboll 
and Rafique , JJ.) Sahib Dyal SINGH v . AULIYa! 
Bibl 18 I. c. 1004. 
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LIMITATION ACI IX OF 1908), Art. 182-Con- 
tinuation of proceeding*. 

Art. 182 — Continuation of proceedings 
—Execution— Revival— bar by lapse of lime 
A judgment-debtor d-ed and execution against 
ms minor heir was brought. The execution was 
set aside on the ground that she was not properly 
lepresented at toe execution proceedings. Held 
a second application to revive the first application 
is barred by limitation if more than 3 years later 
(Knox ana Griffin, IJ.) Mohamed Ismail Khan 
v Rashid-un-Mssa. 12 I. C. 628 : 8 A. L. J. 1277. 

Art. 182 — Continuation of proceedings . 

An application lor execution may be deemed to 
be one to tevive and carry through a pending 
proceeding, when the latter was arrested by ica- 
son of circumstances over which the decree- 
holder had no control. (Hooker jee and Pan ton , 
JJ.) Rajani Bandhu Chatterji v. Kali Fra. 
sanna Chatterji. 1924 Cal. 419, 

- ‘Art. 182— Continuation of proceedings — 
Revival of prior application— Circumstances 
justifying inference. 

A coujeut decree was made on the 26»h June 

1915. On the mst application lor execution 
.i.ade on tbe 24th June 1916 the court dutcicd a 
writ of attachment to be issued. Tue writ beiug 
returned unnerved, the court on the 4th August 

1916. directed a tresh attachment to issue. The 
decree- noloer was ordered to blc process and 
process-tees within five days. This order was 
carried out. but on the 5to August, 191o, the 
judgment-debtor hied a petition m*dcr O. 21, K. 2 
oi the Code oi Civil j-rocedure to the eheci that 
the decree bad been satisned out ol court and 
consequently no execution could issue on the 
oasis thereof. The objection was numbered as a 
separate case. The two ca.es were adjourned 
uom tune to time and on Ihe 9th December 1916, 
the objection case as well as toe execution case 
came up lor consideration. The objectijn case 
was dismissed lor delault. Alterwards the tol- 
io w mg order was made in the execution case: 
‘The pleader for the decree-holder has no objec- 
tion to his case beiug dismissed piovided he 
gets his cos's. The execution case is dismissed 
for delault. The decree-holder will get hisco.ls.” 
Subsequently on toe 27th November, 19i9, the 
present application was made : Held that the 
execution proceedings which had bten initiated 
on the 24th June, 1916, bad been su-pmdtd by 
reas n of the objection taken by the judgment- 
debtor As soon as the objection was abandoned 
on the 9th December 1916, it became the outy of 
the court to proceed with ihe application lor 
execution. The order for dismissal made on the 
9th December, 1916, should be treated as equi- 
valent to an order lor striking ofl the case or 
removing it lrom the file for the convenience of 
the Court. 23 All. 114 Rel. An application for 
execution oi a decree may be treated as one m 
continuat on or revival ol a previous application, 
similar in scope and character, the consideration 
of which has been interrupted by the intervention 
of objection* and claims subsequently proved to 
be groundless or has been suspended by reason 
of an injunction or like obstruction, 37 Cal. /w 
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LIMITATION ACT (IX OF 
Con izmationof proceedings. 


1908), Art. 182— LIMITATION ACT (IX OF 

Coatnuation of proceedings. 


1908), Art 182- 


foll. ( Mookcrjce and Panton , //,} Chowdhpry 
Ajodhya Math Pahary v . Chowdhury Skinath 
Chandra Pahary. 26 C. W. N. 838 : 

68 I. C. 207 : 35 C. L. J 84. 

Art. \82— Continuation of proceedings— 

Execution application . 

Wheie execution *ale is set aside at the insta- ce 
of judgment debtor his subsequent application for 
execution is treated as one for continuation oi 
earlier application \Mookcr*ct an'i Panton, JJ.) 
Jira Bibiu. Majirudoin Ch wdhury. 

64 I. C. 849 : 35 C. L. J. 135. 

Art. 182 — Contmuition of proceedings 

Fresh application — Piling of supplemental list of 
properties to be attached not mentioned in appli- 
cation— Continuation 

Wheie on an application lor execulion of a 
decree is made in accordance ***ilh law, execution 
cannot be successfully taken against t ie spec hed 
properties in the application by reason of causes 
beyond the control o( the decee-bolder he should 
not be confined to the properties first specified. 
It is open to him lo ask the Court to pro- 
ceed against other properties specified in his 
further supnlemenlaiy list. {Ttunon and Cum- 
ing JJ.) Mohini Mohan Sarkar v. Navapwip 
Chandra Biswas. 47 I. C. 911 

Art, 182— Continuation of proceedings 

application dismissed for default — Continuation 
of ot i. 

Where an execulion application has been 
dismissed for default of decree-holder a subse- 
quent application cannot be construed for pa?- 
po>es of li n ration as one in continuation of the 
previous application ( Richardson and Walmsley, 
JJ.) Midnaporb Zemindari Company, Limited 
v. Dina Nath Sahu, 45 I, C. 712 : 

22 C. W. N. 766. 

•" *Art 182 — Continuation of preceedings — 
Execution— Decree Exparte satisfied by one Judg- 
ment debtor— Decree set aside by latter— Applica- 
tion tor execution against other judgment-debtor 
—Limitation, • 

Where an exparte decree which had been exe- 
cuted against one ol toe judgment-debtors is set 
aside in a suit by that judgment debtor a lunher 
application on tbat date by the decree-holder to 
^xrcute the decree against the other judgment- 
dtbtor mus* be treated as a continuation of the 
original application which was made within time. 
[Fletcher and Richardson , JJ.) KeramiT AU v 
Naoendra Kishore Roy. 40 I, C. 78 : 

.21 C. W. N. 671. 

" ^ r t-. 182 — Continuation of fin crcdings— 

Effect of sale in execution bring set aside. 

T {j c decree-holder can execute ihe balance of 
the decree though time barred it the sale partly 
satisiyiog the decree is set aside. 17 C. 2x6. DM 
{Chapman and Mulliek, JJ.) Krishna Prasad 
Singh v. Mali Chand. 32 i % c. 699. 

Z 7! Art 1*2 — Continuation of pro ctr dings— 
tending application— Execution suspended by 
-injunction— Second application, after dissolution 
-of inunction— Continuance of first application / 

C D— VOL. Ill 152 


Where the execution of a decree is suspended 
by an injunction ob ained by the judgment 
debtor, and a fresh application ior cxecuiion is 
rut in for the same relief as in the first applica- 
tion the fresh application must, for the purpose 
of limitatiuo, be deemed io be a continuation of 
the first applicati in. The iotervemion of an 
application in execution for an additional relief, 
between the firs 1 and the seco* d application, will 
not make any difference 27 A. 334, P.C. hull. 6 C. 
W, N- 735. Dist. [Mookcrjce and Beachcroft, 
JJ.) Tilak Dhari Lal Vs BikRan Singh 

20 1. C. 244 : 18 C. W. N. 539. 

Art. 182 — Continuation of proceedings — 

Bar to execution— Bengal Tenancy Act [Vill of 
18851 Sch. Ill , Art. 6, Cl. i3). 

Where a decree-holder’s application for execu- 
tion is delated by a bar imposed at the instance 
ol the judgrneot debtor, a second application by 
the former must be deemed to be a continuation 
of the first application il the second is presented 
after the icmuval of the bar. 27 A. 334; 7 I. C. 
886; 11 I. C. 48 Rel. This principle is applicable 
to cases of applications for execution of ieut 
decree. (A looker jee and Cam duff, JJ » Ramesh- 
war Singh v . Tihpit singh. 18 1. c, 140. 

Art. \82- Continuation of proceedings — 

Claim by judgment-debtor— Failure— Application 

for execution if a continuation of the former— 
Effect where claim is successful. 

Where in the execution of a decree a claim 
petition is hrst successful but uhimately ends in 
fiilure, ihe decree-holder is entitled to treat a 
subsequent execution application as one iu conti- 
nuation of the earlier; Out it is not so where Such 
a claim is successlulK proved ultimately. (.Vfoo- 
kerjee and Caspers, JJ.) Kedar Nath v Prodyot 
Kukar. 11 1. C. 48 : 14 C. L. J. 610. 

^ Art. 182 — Continuation of proceedings— 

Surety fo> judgment-debtor— Application against 
luagmcn .-debtor— Effect on surety. 

A judgment debtor preferred an appeal against 
Ihe decree and gave a surety tor toe decretal 
amount. i he appeal was dismissed and decree- 
holder applied lor execution against judgment- 
debtor s property. More than three years alter 
this application he applied for exccuvi n against 
suicty. Held, the application is barred. The 
application against Judgment-debtor did noi save 
limitation against the surety. (CAcvi\ J.) WAZifc 
Baksh V. Hika Kam. 60 I C, 266 ; 

3 U. P. L R. (Lah.) 62. 

. “ Ar ** 182 Continuation of proceedings — 

Application for final accrcc— Injunction— Dismis- 
sal of applica t on for final decree— Effect. 

An application ior final decree in a redemption 
? uu Wcl * slayeo by means ol an injunction in a 
pre-empti n suit, and though Ihe money was 
deposited ;n court, the application was dismissed 
the money throughout remaining in court. Held 
the dismissal is pne purely for statistical purposes 
and it only operates as a suspension of proceed- 
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LIMITATION ACT (IX OF 1908). Art. 182— 

Continuation of proceedings, 
ings until some obs'acle is removed and till then 
it is »o be treated as pending. <Oldficld and 
Devadoss, J J.) Ayissa Umma t>. Abdull*. 

(1923) M. W. N. 670 : 1924 Mad 178. 

Art. 182 — Continuation of proceedings — 
Dismissal, first application — Thi’d party— Pend- 
ing the exeoution of. 

Where the first application dismissed for 
nor.* payment cf batta the plaintiff a orbed again. 
In the mean time the properties were attached in 
pursuance ol the first applica'ion, a third party 
claimed the right to the property : but the plain- 
tiff on appeal (got the decree reversed on his side): 
Held, that the dismissal of the first application 
had nothing to do with the claim or suit brought 
by the third party, and so execuiion under his 
first application cannot be treated as pending 
during toe time he was litigating to rc nove the 
obstacles placed in his way by the third party. 
(Spencer and Krishnan , JJ.) YellampaLL* 
Venkatappa v . Matam Nanjappa. 

4 L. W. 112 : 35 I. C. 594 : (1917) M. W N. 139. 

Art. 182 — Continuation of proceedings — 
C % P. C. 0. 21, Rr 10 and 04 — Execution — Order 
for attachment —Application for execution not 
disposed of— Subsequent application sale , if 
barred. 

An application for sale of property attached on 
a previous execution application which was not 
disposed of, is not a new applicat'on but one to 
enforce the old ; and the decree holder is not 
guilty of laches in prosecuting the original appli- 
cation. [zeshagfi Aiyar and Kumaraswami 
Sastti % JJ.) Bommaraju Venkata v. Subramania 
Nayani Vaku. 31 1. C. 87. 

; Art. 182— Continuation of proceedings — 

No limitation. 

An execution petition which does not appear to 
have been dismissed, struck off or otherwise dis- 
posed of, is still subsisting and a second applica- 
tion mjrcly revives the old proceeding and S. 48 
of the C. P. C. has no application, {sadasiva 
Aiyar and Napier , JJ.) Venkatamma v ManiK- 
kam Nayani Varu. 26 I. C. 244 : 

16 M. L. I. 399 

Art. 182 —Continuation of proceedings — 

Execution of Decree— Claim petition— Stay of 
execution — Later application. 

Where in a pending execution application, pro 
ceediogs are stayed till the disposal of a claim 
and granting time to the execution creditor to file 
certain papers, the period of limitation runs 
against the execution creditor from the date of 
the disposal of the claim. If he later on hies a 
fresh execution application, it should be con- 
strued as an application to revive and carry 
through a pending execution petition. 27 A. 334 ; 
28 M. 50, Rel. ( Benson , O C. J. and Napier , J.) 
Krishna Doss v. Mahomed Mian Kowthbn. 

16 I. C. 484 : (1912) M W. N. 860. 

Art. 182 — Continuation of proceedings— 

Execution application— Order at aching immove- 
ables, but otherwise petition dismissed — Subse 
quent application — Lapse of time. 
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Continuation of proceedings. 

Where an order was made on an execution 
application to the effect that the immoveable pro- 
perty should be attached out otherwise the peti- 
tion was dismissed. Held that a subsequent 
aoplication made alter the lapse of 7 or 8 years 
was barred because it could not be consideied as 
a continuation of the previous proceedings. 31 M 
71. 37 C. 796, 27 A. 334 Dis. (Benson and Abdur 
Rahtm, JJ.) Parry & Co. v. Vadivblu Pillai. 

13 I . C. 160. 

7 Art. 182— Continuation of proceedings — 

Continuation of a prior execution application — 
Modes of execution prayed for different- N<t 
continuation. 

An application can only be considered as a. 
continuation oi the previous application, when it 
is similar in scope and character to the former 
application. Where the former applicatioo asked 
the c »urt, in form and in substance, to sell the 
properties of ihe Judgment-debtor, other than 
• hose which were comprised in the mortgage 
bond, and the next application in form aud in 
suDatance asked the court to realise the money 
from the Judgment-debtor by his arrest and 
detention in prison, Held, that it is quite im- 
possible to regard the second application as a 
continuation of the previous application. The 
fact that the decree obtained was a mortgage 
decree makes no difference. 2 P. L. T. 22 toll. 
[Dus and Adamt , JJ.) Rameshivbndra NaRayan 
Ojh a v. Awadh Behari Saran. 

4 P. L. T. 398 : 1923 P. 488. 

Art 182— Continuation of proceedings— 

Dismissal of execution application. 

It ao execution application is dismissed for no 
fault or laches on the part of the decree-holder, 
a suosequenr application, in all respects similar to 
the former is a continuation of that application. 
But if it is dismissed on account of the default of 
the decree-holder in not taking steps to proceed 
with it a subsequent application cannot be treated 
%> a continuation or revival of the previous appli- 
cation. (Jwa/a Prasad and Adatni , JJ.) Kesheo 
Prasap Singh Bahadur v. Hakbans Lal. 

53 I. C. 85 : 1920 P. 109. 

Art. 182 —Continuation of proceedings — 

Fresh application . 

An application for execution of a decree can be 
treated as a continuation of a previous applica- 
tion eveo when the property asked to be sold is 
entirely different. (Jwala Prasad and Coutts , JJ.) 
Kbhwbsa Rindia Sahi v . Debendra Bala 
DasS. 4 Pat. L. J. 213 : 48 I. C 248 : 

1919 P. 121. 

Art. 182 —Continuation of proceedings— 

Sale set aside owing to fraud of judgment-debtor 
— Continuation of Prior application . 

Where an execution sale is set aside on the 
ground of the fraud of the judgment creditor the 
application in consequence of which the sale was 
ordered may be deemed to be pending and a su 
sequent application for execution may be con- 
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LIMITATION ACT ax OF 1908), 
Continuation of proceedings. 


Art. 182 — LIMITATION ACT 
Bea*jadic&ta. 


(IX OF 1908). Art. 182— 


sidered as a continuation of that application. ! 
(Maung Kin, J.) Arunachallam Chbtty v. 
MaUTHA. 10 L. B. B. 84 : 55 I. C 707 : 

12 Bur. L. T. 245. 

Art 182 — Continuation of p octcdmgs — 


C P. C [Act XIV of 1882,. Ss. 23S. 237 and 238- | 
Application fo r execution struck off at creditor' s 
request -Subsequent application more than three ; 
years after the decree— Limitation. 

Where an execution application is struck off at 
the request of the decree-holder and a subsequent 
application is filed more than 3 years after the 
date of decree but within 3 years of the last one, 
it is no* barred under Art. 182 (5) of the Limita- 
tion Act as it canrot be regarded as a revival 
of the earlier application. 27 A. 334 P. C. Dist. 
(Piatt, J. C. and Crouch . A. J . C.) JaNUL r. 
HARUMAL. 11 I. c. 77 : 5 8 L. B. 68. 

Bate of decree. 

See Limitation Act, Art. 182 (1). 

Execution proceeding*. 

Art. 182 - Execution proceedings— A pfli 


w w • 

cation for ascertainment of me>ne profits — Liabi- 
lity of surety. 

Ao application for the ascertainment of mesne 
profits awarded by a decree prior as welt as sub- 
sequent to its date, is not a proceeding in the 
suit b"t a proceeding in execution and comes 
within Art. 182 of the Lim. Act. Though sureties 
raav not be necessary parties to an application by 
a decree-holder for ascertaining the mesne profits, 
still an application for ascertainment of mesne 
profits avaiost the judgTentdebtors doe9 not 
keep alive the decree against the sureties 
( Macleoi , C. J. and Crump , J.) Usup Alli Meja- 
war Alli v. Amin Chandcsaheb. 

25 Bom L R 810 : 1923 Bom. 366. 

Art. 182 — Execution * proceedings— Resti- 
tution, C. P, Code , S. 144. 

An application for resolution onder S. 144, C. 
P. Code, i9 one for execution of decree of the Ap- 
pellate Court and is thus governed by Art. 182. 
{ Macleod . / C. and Shah, J .) HAMIDALLI Kada- 
MA1.L! V. AHMEDALLI MHIBUBALLI. 

45 Bom. 1137 : 62 I. C. 233 . 23 Bom. L. B. 480. 

“7 Art. 182 —Execution proceedings— Par- 

tial decree -Appeal— Dismissal — Starting point 
for application for execution. 

A sued B and C on a hand note. The suit was 
decreed against H but dismissed against C. A. 
then appealed against the order of dismissal 
without joining B. The appeal was dismissed. 
He then applied for execution within three scars 
of the appellate decree. Held , the application 
was not barred. [Teunon and Bcachcroft, //.) 
Satish Chandra v. Girish Chandra. 

• 60 I.C. 915 : 47 Cal. 813. 


~ -Art. 182 — Execution Proceedings— Ext- 
cuiton of decree — Barred — Revival* 

Where an application for the execution of a 
decree i* barfed by limitation it car, not be reviv- 
fw b o a r S L° b if q , UCDt a PP ,ica * i0n amendment. 

SmkSSS ® ;; "“VT '&;• 


An application for execution of a decree which 
is presented more than three years after a prior 
application by a person not entitled to execute 
the decree and claiming hostility to ihe petitioner, 
is barred bv Art. 182 ot the Limitation Act The 
prior applicant cannot be treated as the repre- 
sentative of the petitioner to the prejudice ot the 
judgment debtor. (Oldfield and Sadauva Aiyar, 
Jj t ) Saminath Asari v . G. Gopalakrishna 
Aiyangar. 37 I. C. 750 : 4 L. W. 291. 


Art. 182 — Execution proceedings — Ap- 
plication under C. P. C. % O 34, R. 6. 

An application for an order under O- 34, R. 6, 
C. P. Code, must be treated as an application in 
execution proceedings to which Art. 182 of the 
Lira. Act would apply. [Evans, A . J. C.) Amir 
Chand v. Narsingh Narain. 10 I. c. 21. 

Art. 182 —Exeoution proceedings — Prior 


application barred— Execution allowed to pro- 
ceed — Default of judgment- debtor — If can raise 
question again. 

Where an execution application is allowed* 
without the judgment debtor contending it is 
barred, and the same is not challenged in appeal 
he cannot in subsequent proceedings in execution 
re agitate the question that the prior application 
was barred. (Dawson Miller , C. /. and Kul*>ant 
Sahay % J.) Jago Mahton v. Khirodhar Ram. 

2 Pat. 769 : 1924 Pat. 122. 

Bt» judicata. 

Art. 182 — Res judicata — Slep in aid 

— Proper court — Application for execution no 
made to proper court— Effect in saving limitation. 

A suit was filed in the court ot a munsif hav- 
ing jurisdiction and a decree was passed by the 
appellate court in 1910. Petition for execution 
was filed before the antnsif who had succeeded 
the munsif that tried the case. He had no juris- 
diction to try cases of the suit amount. This waa 
in April 1913 On 14th July’a second application 
was made to a munsif having only ordinary 
powers The District Judge held that a munsif 
having ordinary powers had no jurisdiction to 
entertain this execution application but in a sub- 
sequent decision he held that the petition of 14th 
July 1915 was not time-barred because the mun- 
sit had powers to receive the aoplicatnu even 
though he had no power to pass proceedings on 
it. Held, that the finding that the munsif bad no 
jurisdiction to execute the decree had become 
res judicata between the parties in as much as it 
was not taken into appeal and that the application 
of 3rd February did not operate to save limita- 
tion under S 14 of the Lim. Act as was held by 
the District Judge. ( Fletcher and Newbould , JJ.) 
Dhoki Ram Dhok v . Matabi Bibi. 39 |. C. 795. 


Art. 182— Res judicata —Ex parte order 

without notice to judgment debtor that execution 
application is not tintc-barred . 

, Parte order passed without giving notice 
to the judgment-debtoi that an execution appli- 
cation Is not barred will not estop the judgment- 
debtor from raising ihe plea of limitation in a 
subsequent execution application. (Fletcher and 
Richardson,]].) Jugol Kishorb Marwari v . 
Chitramoni Roy. 24 1. 0.80 : 80 C. L. J, 
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LIMITATION ACT (IX OF 1908), Art. 182— 
Res judicata. 

Step in aid. 

See Limitation Act, Art. 182 (5). 


Art. 182 — Stcp-m aid — Application tti 

accordance with law — Meaning of. 

If the applying complies with the forms and 
the procedure prescribed in that behalf, the ap- 
plying was in accordance with law, and not the 
less so because, on the merits of tbe application, 
whether for one reason or another, ihe application 
had to be refused. The words in accordance 
with law have no reference to the likelihood ol 
the arpl-cation succeeding or to the competency 
of the Court to grant any particular relief 
prayed for ( Chandavarkar ana Batchelor , IJ. I 
Bando Krishna Kambargi v. Na^asimha 
KoUther Despande. 37 Bom. 42 : 

17 I. C. 210: 14 Bom. L. R. 861. 


Art. 182 (1) — Date of decree. 


Under this article the period of three years of 
limitation runs from the date of the decree and 
not from the date of the order to dismiss the 
appeal for want of prosecution. \Lord Atkinson.) 
Sachtndra Nath Rov v. Mehraia Bahadur 
Singh. 4 U. P, L. R. fP. C.t 57 : 30 M. L T. 96 
24 Bom. L. R 659 : (1922) M. W.‘ N. 33 8 : 
26 C. W. N. 858 : 49 C. 203 ; 48 I. A 335 : 

1922 P. C. 187. 

Art. 182 (11 — Date ol decree or order — 

Meaning of -Executable decree. 

Art. 182 (1) contemplates only a decree or order 
made in such a form as to render it capable of 
being enforced in ex*cut ; on: if a further appli- 
cation is necessary to make the decree executable 
then Art. 1*1 applies for such further application. 
(Lord Phillitnore.) Rampshwar ^ingh v. Homb- 
shwar Singh. 40 M. L. J. 1 : 48 I A. 17 ; 

19 A. L. J 26 : 1 Pa*. L. T. 731 • 

59. T C. 636 : 23 Bom. L. R 721 : 

119211 M W N. 21 : 33 C. L J. 109 : 

25 C. W. N. 337 : 6 P L J. 132 : 

13 L. W. 546 fP.C ). 
[Reversing on appeal 2 Pat. L W. 199 : 

42 I. C. 666 : 1917 Pat. 253 ] 

Art. 182. Expl. I— Date of decree— Limi- 
tation — Starting Point. 

A mor*gaee deciee was passed against several 
defendants but ex parte agiinst one deft. on wh-se 
application the decree was set a«ide as against 
him and a fresh decree was subsequently passed 
Held , an application for order absolute against 
all defts. wa«* governed by Art. 182 but the start- 
ing point of limitation was the date of the later 
decree. (Lord Mersey) Ashpaq Hussain r. 
Gaum Sahai. 33 All. 264 : 38 1. A. 87 : 

15 C. W N. 370 :,8 A. L. J. 332 : 
13 C. L. J. 351 : 9 M. L. T. 880 : 
13 Bom L. R. 367 : 4 Bur. L T. 121 : 

9 I. C. 975 : il9lll 2 M. W. N. 177 2 
. 21 M L. J 1140 : IP. C.l 

[On appeal from 29 All. 623 : 4 A. L J. 552 : 

27 A. W. N. 204 ] 

— Art. 182 (1)— Date of decree -Indefinite 

decree — Execution— Starting point. 


LIMITATION ACT (IX OF 1908), Art, 182 (1). 

A decree passed in 1894, directed that plaintiffs 
would be entnled to get po>ses»ion on payment 
cf Rs. 750, in Jeth of any year. Held, that the 
right to apply for execution would accrue only 
when the payment is made and in this case it 
having been made in 191^, the present application 
was not barred b<- li nitation. (Banner ji and 
Ra/iquc, JJ ) Rukmina KuaR v. Sheo Dat RaI. 

1 U. P L. R. (H. C.| 118 : 51 I. C. 576 : 

17 A. L. J. 841. 


Ar t. 182 f 1) — Date of decree — Instalment 
decree — Default — Waiver — Limitation. 

MflF. obtained a decree in February 1916 for a 
large sum of money payable in monthly instal- 
ments of Rs. 50 each, the whole amount to be 
realised by sale of the hvpotheca on default in 
paymem of anv six in-tal nents. There was de- 
fault in payment of the first six instalments up to 
August 1916. In April 1917 the defts. paid 
Rs 5.500 and in January 1918 Rs. 400 towards the 
decretal amount co the plaintiffs. *n September 
1919 plaintiffs applied to recover the balance of 
the decretal amount by sale of the mortgaged 
properties. On a question arising as to whether 
the pa\ments of 1917 and 1918 constituted waiver 
Held that there was no evidence of waiver and 
that the application was barred by limitation. 
( Maclcod % C. J. and Crump , J.) HansraJ Go. 
DHAJI v. BapU. 26 Bom. L. R. 153 - 

1923 Bom. 207 : 


Art. 182 lU— Date of decree— Partition 

suit— Final decree — Execution — Limitation. 

In a partition suit, the final decree, though er- 
roneously obtained, is ihe decree be executed 
aod limitation fir e>ecution w uld begin to tun 
from the date of tha* decree. (Maclcod, C. /. and 
Fawcett. J.) Dayabhai Chunilal v. Bai Ujam. 

45 Bom. 932 : 61 I. C. 159 : 23 Bom. L. B. 308. 


■Art. 182 (II and (7 )— Instalment decree 


— Default — Limitation . 

Under a decree passed in 1909. an amount of 
Rs 869 was payable by annual instalments and 
in case of failure to pay any one instalment with- 
in the period fixed or unt*l the period of next 
insfaiment, the plff. was to recover the whole 
amou- t due at that time. The first insia inent 
became due on 6-6-1910 but that the succeeding 
instalments were not naid. Tne decree-holder 
applied on 6 9-1915 to execute the whole decree. 
Held . that the execution was barred by limitation, 
rhe dcrreeholder not having applied tj execute 
the decree within thiee \ears of the first default, 
, Beaman and HeatonJ J I RaicmaM) MOTICHAND 
Gujar v. DhoNDU Laxuman BHURE. 

43 Bom 728 47 I. C. 313 : 

20 Bom. L B. 773. 

■Art. 182 tl) — l)a[e of dreree— Partition 


decree— Decree not drawn up owns to delay in 
furnishing stamp papers— Time for execution 
Under the stamp Act a decree for partition is 
chargeable with dutv to the amount prescribed by 
Art. 45 of Schedule I of the Act and the expense 
„f providing the proper stamp is to be borne by 
the part-es to the decree in such proportions as 
the Court directs. The result is, that a ^ decree 
for partition is not formally drawn up until paper 
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LIMITATION ACT (IX OF 1908). Art. 182 ll). 

bearing the proper stamp is supplied to the 
Court. The decree is then eng ossed on the 
stamp paper and signed bv the Judge. A dec ice 
lor partition was sig «ed bv the Judge on the 2nd 
January 1920. no stamped pap^» having been 
furnished till on or sh »rny belorc that date. The 
judgment was pronounced on 25*3-1 *14. The 
delay in signing the decree was due not to any 
fault of the Court or to any cau-e beyond the 
control of the parties but solely to the delay of 
the parties in supplying the reqirs te stamped 
paper. Held, that t ie circumstances dLcluse no 
ground for spying that limitation did not run 
from the date of the decree as provided in Art. 182 
of the Limitation Act. tbandci son. C. J . and 
Richardson, J.) Kishori Mohan Pal v % Provash 
Chandra Mandal. 1924 Cal. 351. 

Art. 182 (1) — Dale of decree— Ex parte 

decree set aside a gams', some defendants. 

Where an ex parte decree havi g been passed 
against three defendarts >t was set aside and 
another decree passed in favour of one of tho«c\ 
limitation for execution agarnst the other iwo 
defendants runsfro^ the date of the first decree. 
(Teunon and Ncwboul /, JJ.) Umesh Chandra 
R oy v. Akrur Chandra Sikdar. 

50 1. C. 15 : 46 Cal. 25. 

Arts. 182 (1) and 14 — Date of decree — 

— Decree incapable of execution- Limitation 

Limitation for an application lor execution of 
a decree can applv only where there is a decree 
capable ol execution and co-.seq icntlv a decree 
incapable of execution cannot be time barred If 
the decree is amended time runs from the dde 
of amendment. (.V. R. ChatUrjec and XValmsPy % 
JJ.) Mahamaya Prasad Singh v. Abdcl Hamid. 

21 I. C 615 : 18 C. W. N. 266. 

— Art. 182, cl. (1» — Date of decree — Step-in- 

aid — Payment of Court fet to com pte/e da tee 

T H c date of the decree lor purposes of Article 
182 must be taken to be the date of the judgment 
whatever the date on which a decree mav be 
stamped. The payment of the Couit-fee for the 
decree is not a stepio-aid oi execution. (Jenkins, 
C.J. and Mullick, J.) Bh*jan Bf.hari v Girish 
Chandra. 10 I C. 410 ! 17 c. w. N. 959. 

—Art 182(1) — Date of decree— Decrtc tor 

Perpetual injunction— Breach — Limitation for 
execution. 

When a perpetual injunction has been granted 
on each successive breach of it the decree mav be 
enforced by an application made within three 
years ot such breach. 29 M. 314: 28 A 300 ; 23 
A. 465. Ref. Cultivation of land is ao infringe- 
ment of the right of grating and evey successive 
season in wlrch the land has been cultivated is 
the occasion of a Iresh breach of the injunction. 
(Chevis, J . | Udmi v. Sohan Lal 66 j. C. 166 

T Art. 182 (1>— Date of decree— Ex parte 

decree— Setting aside. . 

A decree passed ex parte was subsequently set 
aside and another passed on its merits Several 
applications for execution were made but no 
ptoper application was made within three year^ 
from the date of the nesy decree. Held, the 
subsequent application was held to be time barred 


T IMITATION ACT (IX OF 1908), Art. 182(1). 

and that all previous applications under tho ex 
piiitc decree were null and void [Ratligan, J.) 
Nathu^al v Pa la Mal. 78 P. W R 1916 : 

103 P. R. 1916 : 35 l C. 110 : 133 P. L R 1916. 

Ait. 18*2. Exnln.l — Date of deer ce —Step- 

tn-aid— W ho ".ms/ apply— Decree for partition — 
Execution apphca.ion by at fendant- -h r esh start- 
ing point in favour of plaintiff 

A partition decree, which awards to the plain- 
tiff ao aliquot par., specified as one quaiter of 
certain family lands and the profits theretrom 
and als > his co-ts, the ascertainment ot tne parti- 
cular lands and the amount recoveiable as 
profits bciog re<er-*ed lor execution, is a decree 
passed jointly id labour ol a‘l the >barers within 
the meaning ol Explii 1 of Art.182 ofthe Lim. Act. 
And an application by the plaintiff for execution 
of such a decree filed within 3 years of an applica- 
tion lor execution hied by the stcomJ defendant, 
aouther snarer, is not baned. though plaintiff’s 
own prior application was filed more than 3 
ye*rs before. {OlafiOld and Venkatasubba Rao, 
JJ ) VASUDEVA MUTHU SHASTRY V. VlTTAL 
SHASTKY, 4 3 M. L. J. 379 : 1922 M W. \\ 518 : 

31 M. L. T. 311 (H. C.l : 16 L W. 292 : 

1922 Mad 456. 

Arc. 183. els (1) and 

Who must apply - Decree in favour of one person 
— transfer lo different persons — Application for 
execution by one— If a step-in-aid of execution. 

The provisions ii cl. (5) of Art, 182 of the Act 
is not restricted in its application by cl. ( 1 ) of the 
same article. V\ he*c a deciee is passed in 
lavour of one rerson and is transferred, to two 
persons in parts an execution application by ooe 
of such transferees enures to the benefit ot the 
other tran>feree and saves limitation for his 
portion, (^adasiva Aiyor and Spencer , JJ ) 
VbNKATA RfcDDAYYA V. YaRAKaYYA. 

41 M L J. 312 : 30 M. J . T. 69 : 15 L. W. 157 : 

45 M 35 : 1922 M. 129. 

Art 182 (1 )— Dale of decree— Mortgage 

decree . 

Period of I'mitation for execution of a decree 
for sale in suit on a mortgage begms from the date 
of which decree mst lor sale is made absolute. 
[Benson and tmdara At\ar % JJ.) VENKATA 
PERUM4L Raid v Audikbsavalu Kbodi. 

12 M. L. T. 669 : 17 I. C 769 : 23 M. L, J. t 675. 

Art. 182 (1 ) — u Date of the decree"— 

Portion ot amount left unsfeufbd and lef. to be 
dete» mined— Cause of action, when arises. 

Wi.ere a p ■ lion oi ly ol the amount decreed 
is left t-> be ascertained in future, limi'aton tor 
the execution of the whole decree runs from the 
date ol ascerta umeii! The policy of Ihe Lim 
Act is to treat a decree a. a whole, although 
only a part mav be the subject of an appeal or 
review or atnendme! t. Different starting pjj.ds 
tor portions of a decree against the same deft, 
seem to be contempts! d only in the case where 
the decree direct payment on different dates. 
{Benson and iu-dara Atyar , VYDINATHA 

AlYAH V. SUBRAMANIA t ATTAR 

36 Mad 101 : 10 M. L. T. 69 • 
(1911) 8 M. W. H. 93 : 10 1. C 562 • 

21 M. L. J 648.’ 
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LIMITATION ACT (IX OF 1908), Art. 182 (2). 


Art. 182 (1)— Date of decree — Ex parte 

decree — Application for execution — Time taken 
to set aside ex parte decree , 

An application for execution of an ex part > 
decree against which no appeal is preferred is 
governed by Art 182, cl (1) and the time taken 
by the defendant in prosecuting his application 
for sett » r g aside the ex parte decree cannot be 
deducted nor djes the limitation begin Irom the 
date of the dismissal of the applicaiion. 
( Pride aux , A, J. C.) Jalarkhas v. Rahim Khan. 

18 N. L. B. 190 : 1922 Nag, 197. 

Art. 182 (1) — Date of decree— Star ting 

point. 

When no time is mentioned for making a pay- 
mem and delivery of posse:Sion in a decree the 
application should be made within three \ears of 
the decree. ( Chamier , 7. C.) Ajudhya Singh v. 
Dkighpal Singh. 

10 I.C. 187 : 14 0. C. 100. 

Art. 182 (1) — Date Jf decree— Date of ap- 
pellate decree— Party not affected by appeal — 
Execution of decree— Limitation. 

By the plaintiff decree was obtained against 
some of the defendants in lower Courts and in 
High Court against all. He wanted to execute 
original decree against defendants. Applica ion 
being within 3 years appeal was not barred. [Das 
and Kulwanl Salmi, 77.) Panchu Bania v. 
Anand Thakur. 

2 P. 712 : 1 P. L. R. 356 : 1924 Pat. 160 
Art. 182 (l )—Date of decree— Meaning 

of . 

The date of decree in Art. 182 (1) of the Limita 
tion Act means the date when the judgment 
was pronounced and not the date when the de- 
cree is actually signed by the presiding Officer oi 
the Court. The time between the date of delivery 
of judgment and the signing of the deeme can- 
nol be deducted in computing the period, t Coutts 
and Adami % 77 .) HlRA Lal Saiiu v. Jamuna Pra- 
sad Singh. 

5 Pat. L J. 490 : 57 I. C. 581 : 

1 Pat. L. T. 394. 

-Art. 182 (1) — Dale of decree — Ascertain- 
ment of decree amount. 

c Where a decree for redemption was pass 
ed on a certain dat:, .but the Judge actually 
signed the decree more than 6 months afier, alter 
the exact sum to be paid in redemption had been 
ascertained by a commissioner specially appo- 
inted f .r that purpose in the interval, limitation 
to execute that part of the decree which awards 
the costs ol the deiendant payable by the plain- 
tiff runs from the tormer date and not the latter 
date. [R )t and Jwala Prasad, 77 .) SukaJ Deo 
Narayan Singh v. Musa Hroo Raut. 

20 C. W. N 9j0 ; 1 Pat. L. J. 359 : 

34 I C. 504 : 3 Pat. L. W. 102. 

Art. 182 (2) and 183— Dismissal of 

appeal for want of prosecution — Decree of lover 
court capable of execution — Barred rights cannot 
bt revt ed —Mortgage —Preliminary decree — 
Order absolute • 


An order dismissing an appeal for default does 
not deal judicially with the suit and is not an 
order adopting o* confirming the deci>ion 
appealed from. The appellant is in the same 
position as if he had not appealed at all. 

Where an appeal pending beiorc the Privy 
Council is dismissed for want of prosecution 
the decree of the lower court is not constructively 
turned into a decree of His Majesty in Council. 
The only decree which is in existence is that of 
the lower court. The period of limitation for 
executing such a decree is three years under Art. 
182 and not 12 years uoder Art 183 of ihe Limi- 
tation Act. Where a mortgage deciec was passed 
belore C. P. Code. 1908, the subsequent applica- 
tion for order absolute is one in execution. A 
right lo enforce a decree which had become bar- 
red before the C. P. Code of 1908 came into orce 
cannot be revived. [Lord Moulton) Abdul 
Majid v % Jawahir Lal. 

36 All. 350 : 1 L. W. 483 . 12 A. L. J 624 : 

16 Bom. L. B. 395 : 18 C W. N. 963 ; 

19 C. L. J. 626 • (19 4) M. W N. 485 : 

16 M. L. T 44 : 23 1. C 649 : 

27 M. L. J. 17. (P. C) 

[On appeal from 33 All. 15 * : 7 A. L. J. 1*01 : 

7 I. C. 9*6.] 


Art. 182 (2) — Lim. Act [XV of l«7 7», Art . 

172 — Pinal order of appellate court — I'ismtssal of 
appeal lo Privy Council for want of prosecution 
—Execution application - Limitation . 

Where an appeal to the Privy Council from a 
decree of the High Couri is automatically dis- 
missed for non-prosecution under rule 5 ef the 
Standing Order in Couuc J, the time for execu- 
tion of the decree under Art. 179 of «hi Lim. 
Act. 1877, runs from the date of the High Court's 
decree as there was no final order or decree of 
the Privy Council dismissing the appeal and 
none was necessarv under the rules. (Sir John 
Edge.) Batuk Nath v. Ni nny Dei. 

36 All. 284 • 1 L. W 729 . 41 1. A 104 : 

18 C. W N 740 : H A. L. J. 596 : 

19 C. L. J 674 : 16 Bom L B. 360 : 

16 M L. X, 1 : (1914i M W. N. 437 : 

23 I. 0. 644 : 27 M L. J. 1. (P. C.) 

[On appeal from 7 1. C. 86.] 


Art. 182 (2) — Starting point— Ex parte 

scree— Fresh decree on appeal. 

Where a decree was passed against several de- 
odants ol whom one was ex parte and j-ubie- 
uently the ex pa*te decree was set aside and a 
esh decree was pa Sed and confirmed on appeal 
ic starting point of limitation for execution is 
om the date of the appe'latc decree. ( Lord 
(crscy) Ashfaq Hussain v. Gaum Sahai. 

33 All. 264 : 38 1. A. 37 : 16 C. W N, 3:0 : 

8 A. L. J. 332 : 13 C. L J. 3j 1 
9 M. L. T. 380 : 13 Bom. L. B. 367 : 

4 Bar. L. T. 121 : (1911-2 M. W. N. 177 : 

9 I. C 975 : 21 M. L. J. 1 40. (P. 

[On «ppe.l{(rom 29 All. 6M:4.W.™ = 


Art. 182 (2)— Appeal— Application for 

execution against surety —Limitation. 
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LIMITATION ACT tlX OF 1908), Art. 182 [2). 

An execution application against sureties made 
witbin three years of toe appellate decree %vas 
resisted by ihe sureties as being barred un the 
ground that it was not made within three years 
from the date of the trial Court's decree woicn 
alone they had undertaken to satisfv, HcUi . nega 
living the contention, that the application was 
within tune, and the appellant* were liaole to be 
proceeded against in execution under cl. 2 Art. 
182 ui the Lieu. Act. [Shah aud Hayward, JJ.) 
ChollaPPa v. Ramchandpa. 

44 flom. 34 : 53 I, C. 187 : 21 Bom L. R. 861. 

—Art. 182 (2) — Appeal — // should be bona 

fide— Dismissal lor non- payment of Court lee . 

The words “appeal" in Art. 182 (2) Liai. Act 
does not mean bona fide appeal. Even when an 
appeal is dismissed lor non-payment of court 
fees, limitation runs for purposes of execution 
only Irom the date of the order ot dismissal. 

( WalmsUy and B. B. Ghose , JJ.) Basanta 
Klhar Roy v. Manjuri Dassi 

1924 Cal 349. 

Art. 182 (2) — Revision — Modification of 

. dteree i n revision — Limitation. 

Where the decree of a C >urt of first instance 
is modified in revision by the High Court, limi- 
tation lor the execution oi the decree runs from 
the date ot the order passed by tue High Court 
in revision. { D . Chatter jee and Chapma-i, JJ.) 
Gurupada Haldau v. Takiat Bhusax Roy 
Chowdhuky. 

44 I. C. 141: 22 C. W. N. 158. 

Art. 182 t2) — Appeal^Consent decree . 

Where a person sued two persons A and B. and 
.got a dcciee by consent against A but aitur con 
test against B then it it aid nut spcciiy too por- 
tion oi the property of each oi the defendants it 
is an enliie decree and so B app^aliog irum the 
decree against uim is doing so against the wnole 
decree and the consent decree is imperilled there- 
by under Clause (2j of Art. 182 and so tunc ruiia 
against A under the consent dcciee hum me 
date ot the haal appellate decree in cue appeal 
prelerred by each even thougn tue consent ue- 
creeol A is not appealable [MooUcrjce and Ctt.u- 
terji. JJ.) Lokbnath Singh v. Gaja Nath 
Singh. 

22 C. L« J, 333: 31 I. C. 426; 20 C. W. N, 178. 

“7 Art. 182, CL (2)— Appeal— Effect of filing 

°h 

The meaning of the words %l Where there has 
been an appeal" in Art. 182 [2] is where there 
has been an appeal againsl tue decree or order 
ior the execution ot which an application is made. 
Thcieiorc where in a suit against several dcieu- 
dants a decree ts given against some and the suit 
•ts dismissed with costs again t otners and the 
lormerset alOiie appeal, and the decree for costs 
in favour ol the other defendants is not appealed 
against. Art. 182 l2j does not apply and the appli- 
cation is barred if filed after three yeas of the 
date of the original decree when an appeal docs 
hot imperil the whole decree. The appeal by 
•ope deft, will uot prevent limitation for an appli- 1 


LIMITATION ACT (IX OF 1908), Art. 182 12). 

cation lor execution running against ots.ers. {Come 
and Chattzt jcc. JJ.) Mrs. Christiana BeN- 
Sd awn V. BaxakS! Pkosad. 22 A, 0. 685 : 

19 C. W. N. 287. 

Art. 182 i2j — Appeal— Decree affirmed — 

Start iwg. 

Even when the decree of the appellate Court 
affirms the decree against whicti the appeal is 
prcleried it is the nuai decree in the ca>c and as 
such the only decree capable ol euturce.ncnt in 
execution alter it is once pronounced, io W R. 

1 loh. [Muokcr/ce ana Beachcroft , JJ. » SHamNand 
Das Chowdhuky t. Ram Kant Das.16 1 C. 945. 

Art. 182 [2)- -Appehale decree — Execu- 
tion of decree o\ primary Court — Limitation. 

In determining a question of limitation the 
Court sh-.uld conhne itself as stiictly as possible 
to the terms ol the law, 16 C. 598, Kcl. Art. i82. 
Cl. (2) oi the Lim. Act. ought to be construed libe- 
r «Uy and its application should not be limited to 
the detriment ul the decree-holder, nor should the 
clause be confined to cases where the application 
for execution is made in respect of toe hoal 
decree of an Appellate Court : it should be appli- 
ed iu a case wLeic the application is made ior 
execution of the decreed tne Durnaiy Court but 
the period of limitaiim should be cumpu.ed irom 
the date ol the final decree d »he Appillate Court 
sMooktrjce and BtaclurtfL JJ.) Balakam Das v. 
Mukanda Deb. l b i. 370. 

Art. 182 (2)— Appeal — R elision — Execu- 
tion of decree — Revision, if gives fresh starting 
point. 

The date of rejection of a revision petition dees 
not give a fresh stilting point ol limitation for 
the execution 01 the decree sought to be revised. 
2i A. 234, P. C., Dist. {Rattigan, J ) FUsa v. 
Surjan. 163 F. W. K. 1913 : £0 I. C. 663 : 

298 F. L R. 1913. 

Art. 182 (2) — Construction — Final order 

meaning 

An order directing the return of the memo, of 
appeal for presenting to the proper Courl is not a 
* fi..al oroer* n »r is too Court an 4 Apellate 
Couit wiihtn Ait. 182 »2i and the time for execut- 
ing the decree does not run irom the date of such 
order. [Oidfie d and Scshugni Atyat,JJ 1 Maho 
Abdul Kadik v. Sami Pandia 

43 Mad. 835 : 12 L W. 304 : 

(.920) M. W, N. 587 : tO I. C. 267 2 

39 M. L. J. 431. 

Art. 182 12)— Appeal — Joint decree — 

Appeal by some defts — Limitation , 

Wncre a single decree is passed against two 
defendants and is attumed on appeal pieferied by 
one 01 tne. 11, lime runs even as against tne non- 
appealing defendant from the date of the decree 
oi the appellate C urt 2o M. 91 : 31 1. C. 426, 
Kef. to It *3 doubtful whether when the decree of 
tbe first court cousins of two definitely indepetn 
dent decrees appeal against une of then: would 
prevent time from running against the other. 
(StfrfajivJ Aiyar and Moore, JJ.) Akichetty 9 . 
THBERTHaMALA CHfcTTY. 

34 1. C. 701 ; 3 L. W. 181. 
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limitation ACT (IX OF 1908), Art. 182 (21. 

— Art. 182 i2) — ApPeal — Compromise 

sltihing of apical — Wilhd' awal. 

Wbce a compromise petition to the appellate 
court prayed to strike oi the appeal and the 
court dismissed the aopeal by a sepa»ate order, 
separate fr m the order recording the petition, 
the original decree cannot be held to be supc r 
seded by a fresh decree or set aside bv the com- 
promise petition. [Sadasiva Aiyar and Spencer, 
JJ.) KELU N'AYAR v. MlNAKSHI. 

21 I. C. 639 : 14 M. L. T. 574 : 

25 M. L. J. 586. 


LI M 'TAT ION ACT IX OF 1908), Art. 182 (4). 

ar*d the original decree was merged into appel- 
late one The order r.f abatement is rot a final* 
decree or order u ithin the meaning of Art. 182 (2) 
of the Act a* d hence incapable to give a fresh 
start n f limit rtion. ( Coutls and Sultan Ahmad , 
1J ) Thekait Kpjshna Pra S * d Singh t>. Vaztr 
Xaravan SlVGN 2 U. P. L. B (Pat 1 237 : 

2 Pat. L. T. 49 : 5 Pat L. J. 731 : 58 I. C. 977 : 

1920 Pat. 342. 

Art 182 (2) — Starring Point — APpcal 

against order on application to S' t aside the 


Art. 182 (2) — Rcvisional jurisdiction — 

High Court's order . 

An order of the High Court in the exercise of 
its revisional jurisdiction under S. 115 of C. P. 
Code is an order On an appeal within Art, 182, Cl. 
(2) so as to create a fre>h starting point for limi- 
tation. 22 M 68 : 15 C. v\. N. 858 : 15 C. VV. N. 
879; 1 1 I.C. 65 Foil. If a revision petition is simply 
dismissed, no fresh starting point of limitation 
arises. [Ayling and Spencer. JJ ,) Subramania 
P lLLAl l. SEETHAL A.MMAL. 

36 Mad. 135 : 

10 M. L. T. 260 : 12 1. C, 38 : 

(1911) 2 M. W. N. 198 : 24 M L J. 457 

Art. 182 (2 )— Construction. 

The words “ Wnere there has been an appeal” 
in cl (2» of the article contemplate and mean an 
appeal from the decree or order sought to be ex- 
ecuted and do not include an appeal from an 
order dismissing an application to set aside an 
cx parte decree. [Prtdcaux. A . / C.)Jabarkhan 
v. Rahim Khan, 18 N. L. B. 190 : 1922 Nag. 197. 


Art. 182 (2 )— Execution— Appeal, dis- 
missal of. 

Any order of the Appellate Court, dismissing 
or putting an end to an appeal, properly present- 
ed and within time, is either a decree or order 
within Art, 1*2 (2) oi 'he Act. and limitation be- 
gins to run iroin the date ot decree or order of the 
Appellate Cou t ( Miller % C. J. and Ro'S % J.) 
Ragho Prasad Singh v Jadunandan prasad 
Singh. 6 Pat. L. J. 27 ; 2 P. L T 28 : 

59 I.C. 896 : 1921 Pat. 34 


Art. 182 (2, — Applicability of — Abate- 
ment of appeal Limitation— Starting point . 

A mo tgagor brought an appeal against a 
decree . blamed by the widow of the mort 

gagee but he .mi leaded along with the widow 

another rep«C'entati.e and heir of the mortgagee 
who had obtained a decree and was declared 
succt sso i to the mortgagee's esta e. But the de- 
clared successors died during the pendency oi the 
appeal. As none* of his representatives was 
bi ought on record the appeal against him abated 
Alter wards the widow and the mortgager com 
promised and the Appellate Court passed a decree 
in accordance therewith. In an application ior 
executing the original decree by the successor s 
representatives it was contended that lumia l n 
began to run agamst the applicant horn the da«e 
of abatement. Held , the successors icpresenta 
live could not apply as tne successor was not 
party eitoer in the original or appellate decree 


decree — I imitation. 

The words “ where there has been ao arpeal M 
in clause 2 of Art 182 of the Lim. Ac! mean 
where there has been an appeal against a decree 
in the suit aod cannot be held to inrfnde an 
appeal a?ain<t an order made on application to 
«et aside that decree. (Chamie r % C. /, and Shar - 
fuddin % J ) Rai Brijraj v Nauratanlal 

44 I C. 575 : 3 Pat. L. J. 119. 


Art. 182 '2) — Appeal — l imitation for 

execution when entire d'erte is appealed * gainst. 

Art. 182 of the Act makes the linvtati n for ex- 
ecution run on*v from the date of the final dec r ee 
of the appellate court in ca«es where the ent : re 
decree is appealed against. (Chapman and Roe . 
JL) JagatMohini D as! r. Mahmad Ibrahim 
Hussain. 37 I. C 883 : 1 Pat. L. W. 309. 

Art. 182 (3 )— Continuation of proceedings 

— Incompetent appeal does r.ot suspend limita- 
tion. 

The decree under execution sought to be 
reviewed and on the petition being dismissed, an 
appeal was preferred, Held , such an aprcal 
being incompetent in law, the running of I'rm'a- 
tion for purposes of execution was » ot suspended 
by Teason of the pendency of the appeal. (G> ea- 
ves. and Ghose . JJ.) Ram Ratan Chowduri 
Upbndra Chandra Das. 

1923 Cal. 288, 


-Art. 182 (8 )— Review — Application for 

. _ • » - j 


• hearing or review dismissed . 

The intention of the Legislature was to allow 
rther t me to a holder ol a decree or order for 
>ts where there has been an application for 
view which had been heard and a iresh decis- 
n has been pronour ced Dot tc allow fur'her 
ne where an application for rehearing cr review 
s been put forward on untei able grounds and 
s consequent been rejected or dismissed. 
iacre : Whether the words “ review ol judg- 
ent ” in clause 3 ol Art. 182 of the L-m. Act 
ver an application for rehearir g of a suit dis- 
used for default ? lC homier , C. J. and Shar/ud - 
n, J.) Rai Bhijraj v. Naurtan Lal. 

44 I C. 675- 3 Pat. L. J. 119. 

•Art. 182 (41 — Decree incapable of 


—aii. — 7 • 

tion—Rec ification— Starting point. 

here the original decree is ii capable of exe- 
n, time runs from the date wbeic a prop*' 1 ? 
Ole of execution has been drawn up. 17 AH. 
,11. (Mooktrjee and Panlon % JJ.) SaNAI ^ 

• v. DlNABANDHU GlRl. 64 I. C 62*. 

34 C. L. a. «♦- 
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LIMITATION ACT (IX OF 1908), Art. 182 (4). 

Art. 182 HI — Amendment of decree. 

Amendment of decree alter the execution is 
barred bv limiiaiion and gives no fresh start of 
limitation for execution from that time. ( Shorfnd 
din and Teimon , JJ .) Anandkan v Nityaxand 
Barliam. 

32. I. C. 744. 


LIMITATION ACT (IX OF 1908), Art. 182 (6)- 
Step-in-aid— Application, 

Proper Court. 

Scope ot. 

Starting point. 

Test of. 

What is. 

Who must apply. 


Art. 182 (4)— Arbitration — Execution 

petition referred to arbitration — New instalment 
decree on terms of award — New decree , tf can 
bs execution where old is barred. 

Where in execution of a decree the matter is 
referred to an arbitrator aad on the basis »f his 
award anew decree results, the new decree is 
capable ot execution *h ugh the old one is barr- 
ed. ( Coxt . Teunon and D. ChaHerjee % JJ.) Na- 
gendra Chandra v. Harendra Nath. 

11 I. C. 4o7 : 16 C. W. N. 34 

Art. 182 (4) - Execution proceedings — 

Decree barred — Amendment Effect of . 

Where a decree capable of execution becomes 
barred, its amendment cannot entitle the decree- 
holder io a fresh period of limitation under Art 
182 i4|, because ‘after it is dead it cano-t be re- 
vived by a subsequent application for amendment 
(Ahctul Raoofaud Moti Sagar. JJ.) Jhamman Lal 
v. Daulat Ram. 6 Lah. L. J. 398 : 1924 Lah. 329. 

Art. 182 (4) — Scope of. 

An amendment of a rent decree where it is 
merely a correction of the rate, the amount de- 
creed remaining the same, made after the right 
to execute the decree had expired, does nit give 
the decree-holder a fresh starting point of limi- 
tation [Chapman and Roe % JJ.) Kalanand Singh 
v Kajkumar Singh. 2 Pat. I. J. 236 : 

39 I. C. 624 3 Pat. L. W. 436. 

Ait. 182 (4 )— Amended decree— Execu- 
tion — Limitation when begins . 

The date of amendment ol a decree is the date 
of passing the order ol amendment and not the 
date of actual amendment. Therefore an applic- 
ation for the execution of a decreee three years 
after the date of the order amending the decree, 
but less i han three years after the actual amend- 
ment ts barred [Roe and J wain Prasad JJ.) Nirit 
Lal Jha v , Kalanand Singh. 36 1. C 633: 

3 Pat. L. W. 447. 


-Art. 182 (6) — Step-in-aid 

Affidavit to prove service. 
Amendment of Application. 
Application 
Arrest .f debtor. 


. Arrest of surety. 

Attachment of decree. 

Compromise -pe tponiog execution 
t-o mnuaiion iroceedings. 

Defective Application. 
p*ieudiog Appeal. 

^aposit in Court. 

SUiug of. 

'Identification of Judgment-debtor, 
•JDiruomeu8 Application. 

1 Limitation. 

. O'* Application 
• cement of Process feo. 
•ffcPte-cmptioQ decree. 


C D— Vol. Ill 153 


Step-in-aid — Affidavit to Prove Service. 
Art. Ie2 t6) — Stcp-m-aul — Affida- 
vit to prove service. 

Tnc hlmg ot the affidavit to prove service of 
summons in the Court which receive it lor ser- 
vice from the executing couit is not a step id- aid 
ol execution oi the decice. [Newbould and Cum- 
ing. JJ.\ Krishna Prasad Maitra v. Uhirlndra 
Nath ChakkavaRti. 24 C. W. N. 65: 

54 I. C. 1: 30 C. L. J. 618. 

Art. 182 (5) — Step-in-aid — Affidavit to 

prove service of process or attachment . 

An affidavit sworn and hied on behalf of the 
decree-holder as evidence of serv ce uf aitach- 
me»t process is a siep-m-aid of execution. [Atkin- 
son and Dass , JJ.) Thakur Singh v. Sheo Bhan- 
JAN Singh. 49 1. C. 892: 4 Pat. L. J. 621. 

Step-in-aid — Amoodment of Applica ion. 

Art. 182 (6i— Sitpin-atd — Amcndmcn t 

of application — Amendment. 

It a decree-hoidcr hies a defective application 
and is ordered to amend it, he cannot get profit 
l rom the amendment as being a step in-aid of 
executiou. witooul application Tor attachment. 
Original application is no stcp-io-aid, [Adami, /. ) 
SobkaN Mahton v Sibilas Kuer. 64 I. C. 933 


Stop-iu -aid — Application. 

Art. 182 i6> — Siep-i n-aid—A pplicalion 

in accordance with law— Decree transferred for 
execution — application— E or urn — 

C. P. go de % S. 29. 

Where undci S. 223 of the C. P. Code, 1882 
(S. 39 of the C. P. Code oi 1908) a District Court 
na» transferred its decree! or execution to the 
Dutrici Muusifs Court within whose jurisdiction 
t..e properties of the judgment-debtor lay, and 
Dismct Mausitf s court continues to have seisin 
.ecu oi the executiou proceedings, the proper 
court in which to apply for execution or take 
some step-in-aid of execution of the decree is trie 
Court of the Munsil. An application, under ihe 
dbovc circumstances, made to the District Court 
will not save li ne under Art. 182 of ihe Lim. 
Ac . (Sir John Edge.) Maharajah of Bobbili 
w. Nakasaraja Feda Balaria. 


oo m 


18 Bom. t. R. 8k.9 : 18 A. L. J. 11*9 
20 K. L. I. 472 : 24 C, L. J. 478 ; 
, _ . T 4 L. W. 558 : 21 C. W. N. lo2 : 
1 P,t. L. W. 8 j : 43 I. A. 238 : 36 I. C. 658 • 
(1916) 1 M. W. N 641 IP. c,|: SI M. L. J. 300 
LOa Appeal from S 7 M 


*«•. 182 ( 6 ) Step-in-aid— Application 

for arrest of ludgment-.iebior— Subsequent atbli - 
canon for arnst of surely-Lim, tat, On-Saving 

Oft 

Certain persons had become sureties for the 
s>th,lacnono( the ennte decree on default of pay- 
moot by the judgment-debtor and an application 
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LIMITATION ACT (IX OF 1908). Art. 182(5)— 
Step-in-aid — Appli cation. 

for execution was put in for the arrest of the 
judgment-debtors. Subsequently within 3 years 
of that application a fresh execution application 
was made for recovery of the decree amount by 
arrest of the judgment-debtor and the surety. 
Held , that the first application was a step-in-aid 
and that the second application was not barred 
bv limitation. ( Piggott and Sulaiman. JJ .) 
Shaikh Badruddin Khan v. Mahammad Hafiz 

L.R3 All. 523. 

182 (5) Step-in-aid' —Application 
to summon witness in claim proceedings. 

In claim proceedings on an attachment in exe- 
cu'ion of a decree, the decree-holder made an 
application to summon witnesses for disputing 
the claim held, this application was a ‘step-in- 
aid of execution' within the meaning of Art. 182 
of the Act. ( Banerji and Gokul Prasad . JJ.) 
Muhammad S\diq v. Misri Lal. 

64 I. C. 524(2) : 19 A. L. J. 843. 

Art. 182 (5!— Step-in-aid— Application 

to reject objection to execution. 

An application that certain objections to the 
execution ot the decree be rejected is a step-in- 
aid of execution within Art. 182 (5) of the Act. 
[Walsh and Kanhaiya Lal , JJ % \ Ishri Bai v. 
Raghpat Narain. 19 A. L. J. 611 • | 

63 I.C 907 : 3 U. P. L.R (All ) ill. 

Art. 182 (5) — Step-in-aid — Application 

for time. 

Application by decree-holder, during execution 
proceedings for time to ascertain the address of 
judgment debtor is a step in-aid of execution. 

( Richards , C. J. and Banerjec, J.) Sheo Shan- 
kar Lal v. Radhe Shiam. 50 I. C. 278. 

Art. 182 (5)— Step-in-aid— A ppheation 

for delivery of possession— C. P. C., 0 . 21, R. 95. 

Application by decree holder under O. 21. 
R. 95, C. P.*Code, is step-in-aid of execution and 
saves limitation for subsequent applications to 
execute the decree. ( Piggctt and Walsh . JJ.) 
Babu Ram v. Pbarey Lal. 

41 All. 479 : 50 I. C. 143 : 

17 A. L. J. 496. 

Art. 182 (5) — Step-in-aid— Application 

to reject objections to the execution of decree. 

An application to the Court executing a decree 
asking that certain objeciions to the execution of 
the decree bo dismissed so as to enable the exe- 
cution to proceed is a step-in-aid of execution and 
saves the bar of limitation. (Tudball and Abdul 
Raoof . JJ.) Tamiz-VN-nissa Bibi r. Najju. 

40 All. 668 : 48 I. C. 38 : 

16 A. L. J 704. 

Art. 182 (5 )—Stcp-m-aid— Application 

in accordance with law — Time given for filing 
a decree— A r on-compliance —Subsequent applica- 
tion. 

An application for execution complying with all 
the requirements of O 21, R. 11 of the C. P. C, 
but not accompanied by a copy of the decree 
which is filed subsequently is an application in 


LIMITATION ACT (IX OF 1908). Art. 18 j, — 
Step-in-aid — Application. 

accordance with law and saves limitation. (Rich- 
Q rds % C J. and Banerjec. J.) RaghUnanda Lal 
V. Badan Singh. 4 0 A ll. 209 . 

43 I. C. 914 : 16 A. L. J. 87. 

‘ Art - !82 (5) — Step-in aid — Application 

m accordance with law— Application without 
describing ludgmcm-dcbtor as guardian o 1 
minor. 1 

An application for execution of the decree in 
which all the defendants were named but tbe 
minor and his guardian were not described as 
such is one in accordance with law. ( Richards , 
C. J. and Banerjec. J.) Ram Lakhan Das v. 
Shanker Singh. 43 I. c. 519, 

Art. 182 (5) — Step-in-aid — Application 
not made to proper Court does not save limitation. 

First application of execution on 3-2-13 alter 
final decree on 27-4-1910 to improper Court was 
infructuous. On 14-7-1915 another application was 
made to a Court having no jurisdiction. Tba t 
Court gave a finding that it had no jurisdiction. 
This finding not being appealed against was held 
to operate as res judicata between parties. There- 
fore the application of 3-2-1913 did not operate to 
save limitation. (Knox and Tudball , JJ.) Ram- 
JAS v. Ram Narayan. 39 I. C. 796 : 

15A.L. J. 415. 

Art. 182 (5 )— Step -in-aid- Application 

for time . 

A bona fide application by decree-holder, pra- 
ying for extension of time for ascertaining tbe 
whereabouts of his judgment-debtor, is a btep-in- 
aid and saves limitation. (Piggott and Walsh . 
JJ.) Bhairgn Prasad v Amina Begam. 

38 All. 690 : 35 I. C. 693 : 

14 A. L. J. 890. 

Art \S2 (b)— Step-in-aid— Application for 

transfer of decree. 

Application for transfer of a decree for execu- 
tion is a step-in-aid. ( Rafique . J.) Laroti v. 
Hazari Lal. 33 I. C. 523 : 14 A, L. J. 415. 

Art. 182 (5) — Step-in aid— Application 

for substituted service 

An application praymg for substituted service 
of notice of execution is a step-in-aid of execution 
and saves limitation. 29 A. 301, Foil. ( Rafique 
and Piggott . JJ.) Amina Bilir v. Banaksi 
Prasad. 36 All. 439 : 24 I. C. 200 : 

12 A, L. J. 785. 

Art. 182 (b)— Step in-aid — Application 

for transfer of decree. 

An application to transfer the decree to another 
court lor execution is a step-in-aid of execution 
for purpose* ot limitation. ( Bancrjce and Ryvcs , 

JJ ) Todul Mal v. Phoola Khar. 

35 All. 389 : 19 I. C. 664 : 11 A. L. J. 533. 

Art. 182 (5)— Step-in-aid— Application to 

certify payment— Application under O. 21, R. 2. 

An application under O. 21, R. 2 is a step-in-aid 
within Art. 179 of the old Lim. Act. 12 A. 309, 
Foil. (Knox. C. J. and Karamat Hussain 9 J.) 
Lkcky v. Bank of Upper India, Ltd 

33 All. 529 : 9 I. C. 1023 : 

8 A. I. J- 487. 
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LIMITATION ACT (IX OF 1908), Art. 182 (5)— 
Stop inaid— Application. 

Ait. 182 ib)— Step-in aid — Application in 

accordance with law — Succession cct lificalc. 

An application for execution made by the heir 
of a deceased decree-holder without obtaining a 
succession certificate is one in accordance with 
law. 16 A. 26, Ref. ( Tudball , J.) Payne & 
Co v. Brahmdeo. 9 I. C 800. 

Art. 182 (5) — Step-in-aid — Application 

for sale proclamation. 

Application for the issue oi a fresh proclama- 
tion is a step-in-aid oi execution. ( Stanley , C. /. 
and Bancrjce % J.) Raj KiSHORE Upadhya v. 
GurchaRAn Lal, 9 I. C. 634 : 

Art. 182 (5 ) — Step in-aid — Application 

— Discharged insolvent — A pplication against. 

An application for execution taken out against 
one insolvent judgment-debtor who is discharged 
is not one in accordance with law and as such is 
not a step in-aid of execution. (Shall, A. C. /• 
and Coyajee , J .) G^ianshamdas Balakrishnadas 
v . Motichand Horakchand. 

25 Bom. L. R. 1237 : 1924 Bom. 180. 

Art. 182 (5 ) — Step in aid — Application — 

Surety for payment of mesne profits— Application 
for ascertainment of amount — If keeps decree 
alive. 

During an appeal against a decree for posses- 
sion and mesne profits, sureties were given and 
execution slaved. The decree was confirmed and 
application was put in to recover the arrears of 
mesne profits More than 3 years after the passing 
of the appellate decree, the surety was sought to 
be made liable. Held, the application against him 
was time barred as the application for assessing 
mesne profits did not keep the decree alive 
against him. ( Mjcieod , C. J. and Crump, J.) 
Sayad Yusuf Ali v . Sayad Amin. 

47 Bom. 778 : 

26 Bom. L. R. 810 : 1923 Bom. 366. 

—Art. 182 (5)— Step-in-aid— Application 

— Stay order. 

Marten . J . — Quaere. — Whether a stay of pro- 
ceedings granted at the instance of the plaintiff cm 
be said to be a step-in-aid-of execution. A mere 
adjournment has been held not to be such a step- 
in-aid of execution, although an application for 
adjournment in order to obtain further evidence 
has been held to be a step-in-aid. 27 Cal. 285 ref. 
Y a *(« — The application for stay is not a 
step-m-aid of execution. [Marten and Pratt , JJ.) 
Pandy Walad Dagdu Mahar v'. Jamnadas. 

1923 Bom. 213. 

” ~ 182 (6)— Step in-aid — Application — 

decrec — R * li *f under pata. 2 of S. 15 
Deccan Agriculturists Relief Act (1879)— 
due Ca ^ 0H t or "“very of several instalments 

T . * darkhast asking for the assistance of the 
a mrJ * ai,ure to pay some instalments due on 
dccree * s a step-in-aid of execution 
J? aI1 instalment! then due. ( Mad cod , 

RAor ?! 1 '• A * J ) SITABAI ZUKAPA V. KBSHA- 

Pa RVAtroo Kate. 24 Bom. L. B, 284 : 
W . . 46 B. 719 : 1922 Bom. 194. 


LIMITATION ACT (IX OF 1908), Art. 182(5)— 
Step-in-aid— Application. 

AM. 182 (S) — Stcp-in-aid — Application 

for execution accepted by Court , if starts fresh 
period— A pplicai ion to obtain order directed by 
Court to be obtained 

An application for execution which is accepted 
by the Coart. though out of time starts a fresh 
period of limitation. An application by a decree- 
holder to obtain an order which he has been 
directed by the executing Court to obtain is an 
application to take a step in-aid of execution. 
Where the holder of a decree under S. 88 of the 
T. P. Act made an application lor execution, and 
it was dismissed after the new C. P. C. came into 
effect on the ground that he must obtain a final 
decree and thereupon the decree-holder, acting 
upon the wrong order applied for a final decree, 
held, that the application was a step-in-aid of 
execution though made in pursuance of a wrong 
order. (Maclcod, C. J. and Shall, J | Gulappa 
Rudrappa t>. Ekava Basaxgowda. 

63 I. C. 644 : 23 Bom. I. B 1013. 

Art. 182 (5) — Step-in-aid — Application 
—A'certainmtnt of share. 

An application by the decree-holder to ascer- 
tain the share of the judgment-debtor in the pro- 
perty attached is a step in-aid. { Shah J.) Vishwa- 
NATH PARSHRAH V NAKSU TULSl DAS. 

60 I. C. 916 : 23 Bon., t. B. 107. 

T Art (5) — Sttp-in-aid— Application 

in accordance with laui— Certificate. 

An application for execution of a decree 
against the delendants-talukdars unaccompani- 
ed by a certificate of the managing officer though 
rejected, was within time even on representation. 
The plaintiff was allowed to exclude the period 
from the date of decree to the date of the submis- 
sion of the claim. Per Shah, J. ( Marten , J. Contra.) 
An application even if unaccompanied by the 
certificate is in accordance with law which refers 
only to form and procedure unless there is other 
prohibition. Sec 29Eof the Gujrat Talukdar's 
Act does not lay down any such prohibition. 
(Shah and Marten, JJ.) Hakgobind FuLCHand 
v. Naja Sura. 43 Bom. 44 : 47 I. 0. 728 : 

20 Bom. t. B. 672. 

Art. 182 (8) — Stcp-tn-aid — Application 
for transfer— Execution by the court of Native 
State — Bxistencc of reciprocity. 

An application made to a British Indian Court 
to transfer its decree to the court of a Native 
State between whom and the British Govt, there 
exists an agreement to execute each other's 
decrees is a stcp-in-aid of execuiion within Art. 
182. (Beaman and Heaton, JJ.) Janardan 
Govind v. Narayan KrisH3mji. 

42 Bom. 420 : 46 1. 0. 56 : 

30 Bom. L. B. 481. 

——KtI. 182 (6) Step-in- aid — Application 
to certify payment. 

Having regard to the form and purpose of an 
application by the mortgagor iu 1905 for certify- 
ing payments made and the fact that the defen- 
dant (mortgagee) signed it. an application for 
foreclosure in 190/ was in time, the former 
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LIMITATION ACT (IX OF 1908). Art. 182 (5)— 
Siep inaid— Application. 

application of 1905, operating as a step-in-aid. 
[Heaton and Shah , JJ .) Sacharaj v. Babaji 
Tukaram. 88 B. 47 : 21 1. C 407 : 

16 Bom. L. B. 930. 

Art. 182 15) — Stcp-in-aid— Application 

for succession certificate. 

An appl cation by the successor of a judgment- 
creditor, for a succession certificate is not a step- 
in-aid of execution under Art 182, cl. 5 of the 
Act. A step-in-aid of execution is to be taken 
by the Court aod not by the applicant. Art. 182, 
cl. 5, means an application in accordance 
with law made to the proper court asking 
it cither to execute or to take some step-in-aid 
of execution, i Batchelor ana Heaton , JJ.) 
Murgappa jMaddiwallappa v. Basawant 
Rao. 37 Bom. 669 : 20 I. C. 252 : 

16 Bom. L. B. 567. 

Art. 182 (5) — Step in-aid — Application 

for tune. 

An application made by a decree- holder pray- 
ing lor an extension o! time within which he was 
to produce ao extract lr m the C« Hector’s record 
to be hied with a pending darkhast for execution 
amounts to step-in aid of execution. [Batchelor 
and Rao, JJ JSheshdasacharya v. Bhimacharya. 
37 Bom. 317 : 17 I. C. 969 : 14 Bom. L. B. 1204. 


Art. 182 [b)-Stcp‘in-aid — Application 

in accordance with law. 

An application for execution would not be bad 
even it if seeks relief not strict y claimable. If a 
person other ihan the one entitled to apply applies 
or il the person entitled applies for execution in 
a mi de and tor a relief outside the decree the 
application is not in accoi dance with law because 
the decree execul ion of which is sought is not 
the decree to which the application purports to 
relate but some other decree not existing. An 
application lor execution seeking some or all of 
the reliefs given by a decree though the Court 
alter consideration comes to the conclusion that 
the particular relief cannot be granted is st 11 an 
application m accordance with law il it meets in 
substance the i equipments of ihc C. P. C. or 
any other law relating to execution. An applica- 
tion acting for relief given till the happening 
of a certain event is still an application in accord- 
ance with law even though it djes not ask for 
that relief to which he is entitled in a certain 
event. Omission to file inventories with the 
dart hosts cannot affect the que>tion whether the 
darhhasts are substantially in accordance with law. 
The words “In accordance with'* have no refer- 
ence to the likelihood of the application succeed- 
ing or to the competency of the Court to grant 
anv particular relief prayed (nr. If the application 
complies with the forms and procedure the appli- 
cation is in accordance with law. i Chandavarkar 
and Batchelor, JJ.) Bando Krishna Kambargi 
v . Narasiniu Kouher Deshpandk. 

37 Bom. 42 : 17 I. C. 210 : 14 Bom. L. B. 861. 

-Art. 182 (6) — Step-in-aid — Application 

» • _ i j * 


or time - Copies of judgment. .. . 

A petition lor time made by a decree-holder 
ifter presenting a petition for execution for 


LIMITATION ACT (IX OF 1908). Art. 182 (6)— 
*tep-in-aid — Application. 

procuring copies of the decree ana judgment is 
a step-in-aid of execution \Chanaaiaykar ¥ 
A.J.C and Batchelor, J .) Haridas NANABHAiiP. 
Vithal Das Kisandas. 36 Bom. 638 ; 

17 I, C. 30 : 14 Bom. L. B. 765. 

—Art. 182 (5)— Step-in-aid — Application 

for delivery of possession — Payment out. 

An application by a decree-holder for payment 
to Sim of money which has been paid into court 
on his account in execution ol his decree ana an 
application to be put in possession of the pro- 
perty purchased by him in execution of his 
decree are b >th steps-»n-aid of execution 2 2 Bom. 
3*10 ; 27 C. 709 ; 2? M. 185 ; 19 A. 477. Rtl. on. 
[Scott, C. J. and Rao, J) SaDaSHET Mahadu v. 
Narayan Vithal. 36 Bom 452 : 

11 I. C. 9b7 : 13 Bom. L. K. 661. 


Art. 182 (5) — Step in-aid — Applica- 
tion for adjournment — Application eventually dis- 
missed— Effect of. 


Tbe question whether an application is or is 
not a step-in-aid of execution, mu>t depend upon 
the circumstances of the case. Objections under 
S. 47, C. F. C< de, were filed on 17—4 — 1917 and 
on 28 - 4—1917 the decree-holder applied for time 
for obtaining copies oi the objections aDd citing 
witnesses. The case was adjourned to 26th May 
and then to 23rd June and again to 25th June. No 
written statement was necessary to be filed and 
no witness was as a matter ol lact cited. On the 
25th June, the decree-holder’s pleader stated that 
he would not prosecute the case any further and 
the execution case was accordingly dismissed lor 
non-prosecution. It became unnece.-sary there- 
fore to proceed with the objection of cases which 
were disposed of on the next day. A subsequent 
application for execution was filed on the 26th 
April 1920 aDd objection was taken that it was 
barred by limitation. Held, that under the cir- 
cumstances ol the case, the application for time 
filed by the decree-holder on 28th April 1917. did 
not constitute a step-in aid of execution. Nor 
could the subsequent application be considered 
as oi e in continuation ot the prior application as 
it asked for different reliefs from the previous 
one. [Chatlerice and turning, JJ.) Rajendka 
Lal Saha v. Abdul Karim. 27 o. W. N. 1 05 : 

37 0. L. J. 292 1923 Cal. 672. 

Art. 182 (5 ) — Step in-aid— Application 

for— Revival of prior proceedings. 

An application for the revival of previous pro- 
ceedings for execution is a step in-aid o» execu- 
tion. 27 C 285 Rel. [Richardson and Bcachcroft, 
J.) Chandra Kumar Dhar v. Ramdin Dhak. 

64 1.C 727. 


Art, 182 (5) — Step-in aid— Application. 

Where a court transfers a decree for execuiion 
another court and issues the certificate, no ap- 
ication will lie to the former C^urt for issuing 
itice to the judgment-debtor to show cause 
rainst exccu ion Such anapplication is not one ‘in 
icordance with law’ or to take a step-in aid witn- 
Art. 182(5). Lim. Act. [N. R. Chat terjtc and 
twbould. JJ.) Hazari Lal v. Baidvahath 
iha. 63 1. C. 116 :26C. W. N. 292. 
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UM1XATI0N ACT (IX OF 19081. Art. 182 (5)— 

Step-in-aid — Application. 

Art. 182 [6)— Application in accordance 

w ith law— Subsequent default— C. P. Code, O. 21, 
R 22. 

A valid application * in accordance with law 
cannot be invalidated by any subsequent act or 
default of the decree -holder, such as the non-pay- 
ment of process fees. An application to put the 
legal lepresematives of judgment-deotor on the 
record inav be dismissed *or non-payment of pro- 
cess fees. {Chatlerjec and Panton , JJ ) AptapUD- 
din Ahmed v . fooExDRA Nakain Txwaki. 

55 I. C. 231 : 31 C. L. J. 389. 

Art. 182 (5)— Slep-in-aid — Application 

for delivery of possession. 

Per PJcwbould , J,— [Cuming, J. , Contra) An ap- 
plication by a decree- nolder to be put in posses- 
sion of ihe property purchased by him is a step- 
in-aid. Per Cuming, /.—All steps in execution ol a 
decree which can save limitation must be taken 
by the decree holder as decree holder and noi as 
auction-purchaser. (Ncwbould and Cuming, JJ.) 
ANANDA PkOSONNASEN V- SOvlORUDDt MlKDHA. 

23 C. W. N. 926 : 64 l.C. 839 : 30 C. L. J. 135. 

Art. 182 (5 )— Step-in-aid — Application 

for issue oi notice . 

Where an application prima facie one for exe- 
cution prays for the assistance of the Court “by 
the issue oi a notice to the defendant io show 
cause, if any, why the decree should not be exe- 
cuted against hitn,'* it i$ a step m-aid sufficient 
to save limitation. (C kitty and Walmsley, JJ.) Ab- 
dul Aju Abdulla v. Yakub Abdul Gani. 

64 1, C. 433. 

Art. 182 15) — Step-in-aid — Application to 

lake evidence. 

An application during the pendency of a sub- 
stantial application for execotion by the decree- 
holder for summoning witnesses for the purpose 
of determining the standard of measurement 
without which he could not, in the opinion of tbe 
Court, obtain execution is a step-in-aid of execu- 
tion, [Chatter jee and Newbould, JJ ) Kedar Nath 
Day Roy v. Lakhi Kanta Dey. 

21 C. W. N. 868 : 40 1. C, 1005 : 26 C. L. J. 115. 

Art. 183 (5)— Step-in-aid — Application 

for leave to bid. 

An application was made by a decree-holder 
for leave to bid at an auction sale. The apolica- 
tion which was granted by ihe Court, staled that 
when the properties would be put up for sale the 
decree-holder will have to purchase for the decre- 
tal amount. If no other purchaser offered any bid, 
and prayed for permission in that behalf, Held, 
that application was not an application to the pro- 
per court to take a step-in-aid of execution of 
decree. 13 A. 211 ; 22 A. 3*9; 21 B. 331, dis. 9 C, 
730; 23 C. 690 full. \MookerJce and Qcachcroft, 
J/J Jogendra Prosad Mitka v • Asutosh 
Goswami. 37 I. C. 738 : 24 C. L. J. 462. 

' • Art. 182 (6) — Step-in-aid — Application to 

payment— C. P. Code, O, 2, R % 2 

An.Appijeation of a decree-holder certifying 
payment of a portion ot the decretal amount out 

court is a step-in aid ol execution, if the pav- 
•Wlpt was actually made, even though the deciee- 


LIMITATI0N ACT (IX OF 1908), Art. 182 (5)— 

Step-m aid— Application. 

holder prayed ihat the execution case might be 
struck off. 12 C 608; l2 A. 309; 20 C. 696; 3 1. C. 
3S l,Fo]l. i Chatter jtc and Roe, JJ.) GopaL Prasad 
v. Rajrndka Lal PANJA. 34 I. c. 625 : 

20 C. W. N. 615. 

-Art. 182 (5)— Step-in-aid— Application by 

decree-holder for permission to bid at auction- 
sale. 

An application by a decree-holder for pet mis- 
sion to bid for property at an auction-sale in exe- 
cution of his decree when made after the auc- 
tion nas been postponed un account of no purch- 
aser having come forward is a step-in-aid of 
execution of the decree within the meani g of 
An. 179 14) of Aci XV of 1877. {Reid. C.J .) SxLlG 
Ram v. Rai Chand. 3j P. W B. 1912 : 

62 P. L. B 1912 : 14 I. C. 468 ; 60 P. B. 1912. 

Arts. 182 (5) — Step-in-aid — Application 

to draw money from court . 

An application by the decree-holder to with- 
draw money deposited in court is noi a step-m- 
aid ol execution it the deccee-hulder is not oppo- 
sed by the judgmenl-dcbioi, toough the ongtnal 
application lor execution has not been disposed 
ol. Hi P. W. K. 1908 ; 207 P. L R 19 Ja foil. 

V Rattigan , J .) Ram Das v, Kanshe Ram. 

80 P. W. B. 1912 : 14 I. C. 335 : 

lo5 P. L. B. 1912. 

Arl. 182 [b)— Step-in-aid — Application 

by mortgagor in redemption suit to extend time 
for deposit money , 

An application by a mortgagor who had obtain- 
ed a decree for redemption lor an extension of 
lime for depositing ihe redemption money is a 
siep-iu-aid of execution. Au application to take a 
slep-tQ-aid ul execution is not necessarily au ap- 
plication in execution. ( Spencer and Ramesam , 
JJ.) SANKAKA NARAYANA PlLLAl V. PUTHIA 
Veetil Thangamna. *1 ML L. J. 374 : 

11921) M. W. N. 391: 30 M. L. T. 252 . 45 M. 2U2 : 

1922 Mad. 247, 

Art. 182 (5) — Step-in-aid — Application 

for copy of decree . 

An application for a copy of the decree to be 
executed is noi an application to the Court, to 
take some sicp-in-aid ol execution and time wilt 
not be computed from the date of such an appli- 
cation. [Ayting and Krishnan , //.) PUTHIA VfcB- 
til MoiDU v. Ikakkat Kaknavan Raman Nayar. 

11920) ML W. N. 7u0 : 12 L. W. 634 : 

60 1. U. 117 : 39 M. L. J. 572. 

Art. 182 (5>— Sttp-m-aid — Application 

for transfer — Subsequent filing of necessary copies 
— Oral application. 

Where, after an application for the transmission 
of a decree or order thereon, the decree-holder 
who has not filed the necessary copies under 
O. 21, R. 6, C. P. C., filed to them into Court and 
orally applied agam lor the tiansmiss»on df the 
decree. Held, that the oral application was not 
one to take a step-in-aid ol execution and did not 
give a fresh starting point under Art. /82, Cl. (5). 
[Oldfield and Seshagiri Aiyar % JJ.) RaNOaCHAKIAR 
V. P. R. SUBRAMAN1YA CHBTTY, 

58 I. C. 686 : 12 L, W. 9. 
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LIMITATION ACT (IX OF 1908). Art. 182 (5)- 

Step in-aid — Application. 

- Art. 182 (5)— Step-in aid — Application in 
accordance wit* law— Meaning of.* 

Where there is no prohibiiion in tb© decree 
against realising money in its execution an ap- 
plication for ils execution by the person who on 
the face of it is the decree-holder is a step-in-aid 
though some other person was eventually found 
to be interested in the decree and not the appli- 
cant. ('.fencer and Seshagiri Aiyar t JJ .) Hari 
Krishnamurti v. Akella Suryanarayana. 

43 Mad. 424 : (1920) M. W. N. 395 : 

57 I. C. 753 : 38 M. L. J. 271. 

“ Art * 18 2, (5) — Stef m-aid— Application 

for payment out of deposit. 

An application for payment out of money in 
couri in execution is an application for a step-m- 
aid of execution within cl. 5 of Art. 182 of Limi- 
tation Art. A fortiori it is so where the deposit 
was made only as security and an order of the 
Court is necessary to make it available for pay- 
ment towards the decree amount. [Spencer and 
Krishna n % JJ.) Thangi SHETTlTHI v. Duja 
Shettithi. 24 M. L. T. 483 : 8 L. W. 519 : 

(1918) M. W. N. 748 : 48 I. C. 226 : 

35 M. L. J. 575. 

-Art. 182 (5) and (6)— Step-in aid- Appli- 
cation in accordance with law . 

Application for execution ol a decree which 
asks lor relief not granted by the decree, is notan 
application in accordance with law and cannot be 
treateu as a “ setp in-aid " so as to save the bar 
ot limitation. Where no personal decree is pass- 
ed in a mortgage suit an application in execution 
pra>ing for the attachment ot non-mortgaged 
properties is not covered by clauses (5) and (b) of 
the article. (Seshagtn Aiyar and Bakcwcll, JJ.) 
Ramakkishna KadikvelusaVi v. Eastern De- 
velopment Corporation, Ltd. 43 I. c. 537. 

Art. 182 (5) — Step-in-aid — Application 

for sale . 

A memo, praying the Court to hold a sale in 
connection with a pending execution petition is a 
step-in-aid ot execution within Art. 182 (Oldfield 
and Phillips , JJ.) Ghulam Kavusha v . Bhu- 
VAKAHA 4IYENGAR. 38 I. C. 152 

• 

Art. 182 (5) — Step-in-aid — Application 

for wrong relief . 

An application lor execution asking a relief not 
allowed by decree is a step in-aid saving limita- 
tion, as a mistake in an execution application does 
not make it void. ( Spencer and Krishnan { JJ.) 
Ramachandra Naidu v. Tirupathi Naidu. 

. . 36 I. C. 614 : (1916) 2 M W. N. 128. 

Art. 182 (5 )— Step-in-aid— Application 

for time . 

Application for adjournment for obtaining an 
incumbrance certificate and filing a draft procla- 
mation is a step-in-aid of execution. (Sadasira 
Aiyar and Moore , JJ.) RavUR Munisami Naidu 
v. Pandala Muthial Naidu. 33 I. C. 79. 

Art 182 (6)— Step in-aid — Application in 

accordance with law — Applications by some legal 
representatives pit their own behalf whether saves 
limitation , 


LIMITATION ACT (IX OF 1908). Art. 182 (5)- 

Step-in-aid — Application. 

An application though not purporting to be on 
oebalf of the other legal representatives saves 
limitation for execution by some of the decree- 
holder’s legal representatives. ( Kumar a sw ami 
Sastn, J.) Mahapatro v. Narayana Panigrahi. 

18 M. L. T. 617:81 1.0.853 : 

(1916) 1 M. W. N. 112. 

Art. 182 (5) and (6) — Step-in* aid— Appli- 
cation in accordance with law— Issue of notice. 

Art. 182 1 5 ) and (6) are independent and exclu- 
sive of each other and the previsions contained 
in one clause cannot be imported into the other. 
(Sadasiva Aiyar and Napier JJ.) Varadaraja 
MUdali v. Mubugesan Pillai. 39 Mad. 923 : 

18 M. L. T. 313 : (1915) M. W. N. 769 : 

39 I. C. 707 : 30 M. L. J. 460. 

Art. 182 (5) — Step-i n -aid— Application 

for continuation of sale , 

An application for the cominuance of a sale is a 
step-in aid of execution. 30 C. 761, foil. [Old- 
field and Napier , JJ.) Desirrddi Yellamandar 
v. Sekhakolli Chinna Pitchiah. 

' 25 I. C. 58 : 1 L W. 573; 

Art. 182 (5) — Step in-aid — Application — 

Execution prorccdin gs — Application for adjourn- 
ment— Encumbrance certificate, production of. 

An application for (adjournment to enable a 
decree-holder to produce ao encumbrance certifi- 
cate in respect of the attached property is in aid of 
further proceedings in execution, and amounts to 
a step-in aid of execution under Art. 179 of the 
Limitation Act ( Sadasiva Aiyar and Spencer , 
JJ.) Abdul Kadir Rowther v. Krishna 
Malamal Nair Karnavan. 1L. W, 271 : 

(1914) M. W. N. 663: 38 M. 695 : 

23 I. C. 833: 15 M. L. T 305 : 26 M. L. J. 433 

• 

Art. 182 (6) — Step-in aid— Application to 

bring on record legal representative. 

A petition for execution praying for the lega 1 
representative of the judgment-debtor to be 
brought on the record is sufficient to give a fresh 
starting point for limitation oven if it contains 
errors in the matter of relief. (Sadusiva Aiyar 
and Spencer, JJ.) Varadish v. Kumara Venkata 
PERUMAL 14 M. L. T. 580 : (1914) M. W. N. 167: 

21 I. C. 782 : 26 M.L.J. 83. 

Art. 182 (b)— Step-in-aid— Application for 

transfer of decree — Transmission application sent 
to special assistant agent direct instead of through 
the Agent— Order set aside by Governor in 
Council under rules — Subsequent execution — 
Limitation . 

Where an application for transmission of a* 
decree for execution was wrongly sent by the 
original court to the special Assistant Agent* 
Godavari direct, instead of through the Agent as 
required and the order is set aside by the Gover- 
nor in Council, the applicant is entitled to deduct 
the time taken in prosecuting the same for pur- 
pose of limitation for a subsequent application. 

( Krishnaswami Aiyar and Ayling , JJ.) KakamANI 
Rayappa p. Kotta Venkanna of Rajahmundry. 

11 I, C. 338: (1911) 1 *. W. *. 368. 
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LIMITATION ACT (IX OF 19081, Art. 182 (5) — 
Step-in-aid — Application. 

Art. 182 (5)— Sitp-in-aid — Application 

by assignee ef decree to be recognised — If a step- 
in aid— Failure to give notice— Effect, 

An application bv the assignee of a decree to 
have hi* name substituted is a step-in-aid of execu- 
tion. Where such an application was accepted 
by the Court, even though without notice to the 
judgment-debtors, the applicant can suppose 
his application is good in law and the defect 
which was not discovered then, will not prevent 
its being a step-in-aid of exccotion (Siw/*scm. 
A, J. C .) Mt. Mariam Begam v. Mahomed 
Mehdi. 9 0 & A. L. B 635 : 

1924 Oudh 172. 


Art. 182 (5) — Step-in-aid — A f plication to 1 

withdraw deposit. 

An application by a decree holder to realize 
money deposited in the court is a step-in-aid of j 
execution and an application for execution with 
in 3 years thereof is not barred. Hfanhaiya Lai, 
A.J. C .) Dhakam Raj Kuar r. Lachhmak Bhuj. 

33 I. C. 557: 18 0. C. 359 


LIMITATION ACT (IX OF 1908), Art. 182 (5)— 
8tep-in-aid — Application. 

An application for confirmation of sale is not 
an application to take some step-in-aid of execu- 
tion. An application bv a decree-holder to be put 
in possession of the property is not an applica- 
tion to take some step-in-aid of execution. ( Das 
and Adami, JJ ) Triloke Nath Jha r. Bansmas 
Jha. 1923 Pat 300 : 1 Pat. L. B. 6 : 

2 Pat. 249 : 1923 P. 22. 


—Art. 182 (5) — SteP'in-aid — Application 
for arrest— Asking for warrant. 

A decree-holder's appearance on the date of 
hearing of an execution application and his pre- 
senting his application for issuing a warrant to 
the judgment-debtor is not a step-in-aid of the 
execution and time does not run for a fresh appli- 
cation from that date under Art. 1S2. ( Chamicr , 
/. C.) Jcggi Lal i\ Gaxga Prasad. 

10 I. C. 182 : 14 0. C. 124 

Art. 182 (6)-— Step-in-aid — Application 

returned for payment of additional fees. 

Where it was contended that an application 
for execution was not in accordance with law, 
because no Court-fee was paid for the additional 
amount of interest claimed between the date of 
claim and the date of application, held, that the 
faiJurc to this fee would at the most entiile the 
Court to hold its hand and refuse tc allow execu- 
tion to proceed or dismiss the application it the 
fee should not be paid within the lime ordered, 
but its non-pavment cannot invalidate ao applica- 
tion for execution properly stamped in accordance 
with the requirements of the Court Fees Act and 
containing tbe particulars required by the pro- 
visions of O. 21, Rr. 11 to 14. [Miller. C. J.and 
Kulwant Sahay , J ) B«agwat Prasad Singh r 
Dwarka Prasad Singh. 2 Pat. 809 : 

4 Pat. L. T. M3 : 1 Pat. L. B. 453 : 

1923 Pat 229 : 1924 P. 23 


\ri. 182 (5)— Step-in-aid — Applica- 
tion to Court from which decree has been trans- 
ferred— Not a step-in-aid. 

Where a decree has been transferred for exe- 
cution to another Court an application made to 
the Court from which the decree has been trans- 
ferred is m t a step-in-aid. 39 M. 640, Followed. 
{Adatni and Das t JJ ) Jnanendra Nath Ghosh 
Kumar Joqindra Narain Sinha. 

2 Pat. 247: 74 I. C. 608: 1923 P. 384 

~ —Art. 182 (5) — Step-in-aid — Application 
for confirmation — Application for dcliiery of 
Possession —If a step. 


Arts. 182 (5) — Step-in-aid — Application 

for transfer — S. 39 and O. 21, Rr. 5 and 10. C. 
P. Code — Transfer of decree from one S ub- Cjprt to 
another — Sub Court in another district — Forum. 

The decree-holder having applied for transfer 
of decree under S. 39. C. P. Code, for execution 
by the Sub-Judge of D the former Court of H, 
also a Sub-Court transferred the decree direct to 
the latter Court situate in another district and the 
High Court Quashed the proceedings directing 
its transmission through the District Judge of 
Santbal Parganabs, Held , that the application 
for transfer of the decree for execution made by 
the decree-holder was au application “in accord- 
ance with law” under Art. 182 (5), Limitation 
Act, the decree-holder not being responsible for 
the mistake committed by the Sub-Judge of H. 
[Coutts and Adami, JJ.) KunJBEHARI SlSGH v. 
Tarapada Mitter. 

58 I. C. 220: 1 Pat. L. T. 386. 


Art. 182 15) — Step-in-aid — Application 

to withdraw. 

An application to withdraw a previous applica- 
tion for execution is a mere redundance and not 
at step-in-aid of execution. Hence it cannot save 
limitation. [Roe and Coutts . //.) Rafakat Hus- 
sain v. Mehata Hussain. 

50 I. C. 444: 1919 Pat. 80. 


Art. 182 


isT- 


Step-i n-aid — Application 
in accordance with law — Minor — Execution 
against — Saving of limitation. 

Ao application for execution of a decree made 
against a minor judgment-debtor represented by 
his mother without applying for her appointment 
as guardian ad-htem is in accordance with law 
and saves limitation. (Roe and Coutts % JJ.) 
Kbshawa Surendra Sahi v . Malukrank Kuer. 

48 1. C. 415: 4 Pa*, 1. J. 35. 


Art. 182 (5) — Step-in-aid — Application in 

accordance with law— Test of. 

An execution application can only be vitiated 
by material defects and a mistake in entering 
the date of the decree is not a material defect 
(Jwala Prasad and Coutts % JJ.) Krshawes- 
arindra Sahi p Rani Debendra Bala Dasj. 

1919 Pat. 121: 48 1. C. 245: 4 Pat. I. J. 213. 


Art. 182 (5) — Step-in-aid-^ Application 

in accordance with law — Non-compliance with 
O. 21, R. 11, C. P. Code 

The failure to state the amount of costs is not 
a serious defect, and the application would be in 
accordance with law at the time it was made and 
sufficient to save limitation. Failure to produce 
the certified copy of the decree did not render 
the application not in accordance with law. The 
question whether an application for execution is 
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LIMITATION ACT (IX OF 1908), Art. 182 (5)— 

Step in-aid — Application. 

in accordance with law or not must be determin- 
ed with regard to what the law requires to be 
done at th* time when the application is made 
and in order to ascertain whether the applica- 
tion is in accordance with the law, it is not per- 
missible to consider what the law requires to be 
done after the application has heen made The 
intention of sub rule (2) Rule 17 is to relax the 
law in favour of the decree-holder. ( Chapman 
and Roe , JJ.) Arjun Naik v. Lakhan. 

47 I. C. 993: 5 Pat. L..W. 205. 

Art, 182 (5) — Step-in-aid — Application 

in accordance with law —Proper Court — Vakalat. 

A vakalatnama enures up to tbe end of the exe- 
cution proceedings. Where a receiver was ap 
pointed in execution p»oceedings and when the 
decree-holder aoplied to the Cojrt that the 
Receiver should pay money to him, his applica 
tion must be taken to have been made to the 
Court which was executing the decree and was 
according to law. ( Chamicr , C. 7. and Jwala 
Prasad , /.) Raghunandan Singh v. Jagal 
Kishore Trigunait. 42 I. C. 802: 1917 Pat. 100. 

Art. 182 (5) — SteP’in-aid — Application 

for arrest— Application under O. 21, R. 32, C. P. 
Code — Injunction. 

An application to a Court to exercise its power 
under O. 21, R. 32 of the C P. Code beine an 
application for the execution of a decree is 
governed as regards limitation by Art. 182 of the 
Lim Act. (Fox. C. /. and Hartnoll % J % ) Haji 
Ahmed Moola Dawood v. Poker Mull. 

5 Bur L. T. 116: 15 I. C. 945: 6 L. B. B. 85. 

Step-in-aid— Arrest of debtor. 

Art. 182, (5) and (6) — Step-in-aid — 

Arrest of debtor . 

Merely accompanying the serving peon to 
identity the judgment-debtor is not step-in-aid of 
execution. (Fletcher and Richardson, J J) Jugal 
Kishokk Marwari r. Chintamani Roy. 

24 I. C. 80: 20 C. L. J. 15. 

Step-in-aid— Arrest of 8urety. 

Art. 182 (5) —Step-in aid— Arrest of 

surety — Surety for satisfaction Jor decree— Appli- 
cation for arrest of surety. 

An application for the arrest of the person of 
the surety who made himself liable for the satis- 
faction of the decree after it was passed is a 
step-in-aii as against the original judgment- 
debtor. (Piggolt and Gokul Prasad . 7/.)Mahomhd 
Hafiz v. Mahomed Ibrahim. 18 A. L. J. 988 
58 I. C. 794: 2 U. P. L. B. (A.) 376 

43 All. 152. 

Step-in-aid— Attachment of decree. 
Art. 182 (6)— Step-in-aid— Attachment of 

decree. . 

The assignee obtained a decree against the 
minors and in execution applied for attachment 
of the decree assigned in his favour, aod relied 
upon his application to save limitation. Held , 
that an application for assignment was 
invalid and not a step-in-aid of exccutionin J 
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LIMITATION ACT (IX OF 1908), Art. 182 (5)— 
Step in aid— Defective application. 

order to save limitation. ( Oldfield and Bakewell % 
JJ.) Kailasa P andaram v. Ramant-ja Naidu. 

39 I. C. 950: 6L.W 19. 

Step-in-aid — Compromise postponing execution. 

Art, 182 (5) — Step-in-aid — Compromise 
postponing execution. 

Where both the parties apply to the Court to 
postpone the hearing of a pending execution with 
a view to arrive at a compromise, the application 
so m»de cannot be considered a step-in-aid of 
execution. It was intended as a step which, if 
successful, would avoid the necessity for execu- 
t ; on. 38 M. 695 Rel. (Macleod. C J.) Vishnu 
Nagappa v. Narasimha Pandurang. 

25 Bom* L. B. 490 : 
1923 Bom. 461. 

Step-iu-aid— Continuation Proceedings. 

Art 182 (5) — Step-in-aid — Continuation 

proceedings — Execution application. 

An appl cation for execution cannot be held to 
be one in continuation of an application for trans- 
fer of a decree. (Karamat Hussain and Tudball . 
JJ.) Makund Ram v. Girdhari Lal. 

14 I. C. 277. 


Art. 182 (5) — SteP-in aid — Continuation 

proceedings — Decree against managing member 
— Execution against junior member <. 

Where a decree was obtained against the eldest 
brother of a joint Hindu familv carrying on a 
business and several aoplications for execution 
were ordered against him and alter his death 
against his legal representatives, the previous ap- 
plications for execution save limitation for an 
execution application against the other members 
of the family. (Chevis, J.) Kedar Nath v. Radha 
Kishfn. 67 I. C. 56. 


Step in-aid— Defective Application. 

Art. 182 (5) — Step-in-aid —* Defective 

application— Mere mistake in calculation. 

A mere mistake in the calculation of interest 
in an application for execution, does not make 
the application one not in accordance with law 
under Art. 182, cl. 5 of Sch. I to the Act. (Walsh 
and Ryves , JJ.) JamUlli Nissa Bibi v. Mathura 


Parshad. 

43 All. 550 


63 I. C. 362 : 19 A. L. J. 609. 


Art. 182 15) — Step-in-aid — Defective 

lication— Inventory of property not annexed 
. P. C. % O. 21, R. 12. 

/here a decree-holder omits to annex to the 
lication for execution of his decree an inven- 
, of the property to be attached with a reason- 
y accurate description of the same as required 
O 21, R. 12, the application is not in accor- 
ce with law within Art. 182 and cannot save 
itation when it is dismissed for non-compliance 
h an order for amendment. A. W. N. (1892) 3, 
W N. (1892) 270. Ref : (i Chamicr and Piggott , 
Abdul Rafi Khan v . Moula Bakhsh. 




Art. 182 (5) and (61- Step **- at *-l D * f *Z, 

v' application— Notice under S. .248. C. P. Code 
882 )-Dck. Agri. Rel. Act, S. U-Appltcalton 
ilhout certificate of conciliator . 
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tllTlTATIOH ACT (IX OF 1908), Art. 182 (51 — 
Step In aid — Defective Application. 

An application to execute a decree was filed 
without the conciliator’s certificate required by 
S. 47 of the Dek. Agri.Rel. Act The Court accepted 
the application and ordered notice under S. 248, 
C. P. Code (la82). The notice was not served 
upon the judgment-debtor and the execution pro- 
ceedings came to an end. Held, that the pre- 
vious application tor execution was‘in accordance 
with law' within Art. 182 of the Limitation Act, 
though not accompanied bv c'»nc'liator f * certifi- 
cate. 12 Bom. L.R. 801, Foil. Th* applicant was 
entitled to take advantage of the issue of the 
notice under S 248 of the C. P. Code (1882) even 
though the application might be defective owing 
to the absence of the concliator’s certificate, 
f Heaton and Shah. JJ.) Sadashiv i». Narastng 
Rao. 28 I. C. 493 : 17 Bom. L. R. 2u3. 

Art 182 ( 5 ; — Stc p in-aid — Defective 

application — Non-compliance wi*h requirements 
of O. 21, Rr. 11 and 17 (2), C. P. Code- Formal 
defects . 

An application for execution rejected under 
O. 21, R 17 (2), of the C. P. Code n the ground 
that it did not specify correctly the particulars 
required to be specified therein by R. 11 of that 
order, is not an application in accordance with 
law or a step-in-aid o( execution. { Richardson and 
Bcaihcrofl , //.) Ishan Chandra Sannu v. Dulal 
Chandra De. 44 1. C. 220 

Art. 182 (5) — Step-in-aid — Defective 

application— C. P. Code , O 21, R 17— Rejection . 

Limitation under Art 182 ol the Limitation Act 
is not saved by an application for execution of 
the decree when the application for execution of 
the decree is rejected under o. 21, R 17, Sub- 
rule <11. ( Fletcher and Richardson , //.) JOYANUD- 
'din Khan v . Jamiruddin Sarkar. 

37 I. C. 916 : 21 C. W. N 835. 

Art. 182 (5) — Step-in-aid — Defective 

application — In accordance with law— Omission 
to mention uncertified payment in execution 
application — Effect of. 

An execution application which d »e$ not men- 
tion an uncertified payment out of Court towards 
the decree is none the less an application “in ac- 
cordance with law" within Art. 182 of the Limi- 
tation Act. [Oldfield and Seshagiri Aiyar % J1 .) 
Marimuthu Naicken v . R am as w ami Padayacki. 

61 X, C. 114: 10 L W. 66 

— Art. 182 (5) — Step-in-aid— Defective ap- 

plication. 

An execution application containing formal 
defects is not the less a step-in-aid of execution 
within the meaning of Art. 182 (Ayling and 
Seihagiri Aiyar % JJ.) Natesa Pillai v. Gana- 
•PATHlA PILLAI. 

40 Mad. 949 : 21 M. L. T. 257 : 

6 L. W. 648 r 88 I. 0. 136: 

32 M. L. J. 621. 

7 Art. 182 (5)— Step-in-aid— Defective exe- 
cution application. 

An execution petition returned for amendment 
mot re-nresenced saves limitation, (S$«nc£r and 
JCrishnan % J1 ) Kamatchi Aumal v. Pichu Iybr. 

4 L. W. 103 : (1916) 2 M. W. N. 152 : 

35 1.0. 876 : 31 M. L. J. 561. 

C D— Vol. Ill 154 


LIMITATION ACT (IX OF 1908), Art. 182 (5) — 
Step in-aid — Defective Application. 

A»t. 182 (5 ) — Step-in-aid— Defective ap- 
plication— Return foe amendment — No represen- 
tation. 

An execution petition, which has been returned 
by a Court for amendment but not represented, is 
a step-io-aid. 6 Mad 250 ; 32 I, C. 691, Foil. 
{Phithpu J.) Gopisetti Narayanaswami v. 
Muthalaya Venkataratnam 

32 I C. 816 : 2 L. W. 1207. 

-Art. 182(5 ) — Step in-aid — Defective ap- 
plication— Not repicscnted. 

Application for execution returned for amend- 
ment but not -epresented is a step in-aid to sa< c 
limitation. . [Srinivasa Aixangar. J.) NARAYANA- 
swamy Xaidu Garu I*. Covim Gantayya. 

32 I. C. 691 : (1915) M. W. N. 865. 

Art. 182 (5) — Step-in-aid— Defective ap- 
plication — Failure to represent an application 
returned for amendment — Step-in-aid. 

Art. 182 only requires that there should be an 
applxation. The fact that the application was 
reiume 1 for' amendment and it was not represent- 
ed would not affect limitation. [Seshagiri Aiyar 
and Napier , JJ. I GURRALA SeshAYYA v. Yrdida 
Vbnkatasubbiah, 

2 L. W. 640 : 29 I. C. 16 : 28 M. L. J. 494. 

Art. 182 (5)— Step-in aid -Defective ap- 
plication — Non- presentation of application for 
execution after return as defective. 

An appl cation for execution of a mortgage 
decree for sale, wrongly returned for want of 
a certificate under S. 258, C.P.C (18821, although 
not represented, is a step-in-aid of execution in 
accordance with law. ( Oldfield and Napier , JJ.) 
Mootha v. Kandan Vittil Sankunni Nayar. 

27 L C. 811. 

Art. 182 (5) — Step-in-aid — Defective ap- 
plication— Not represented. 

An execution application returned for correc- 
tion ol defects nut essential to its validity, though 
not represented after correction is a step-in-aid 
of execution a«»d is valid for purposes of S. 48. 
26 Mad. 101 : 23 Cal 217 : 31 Mad, 68 : 6 Mad. 
250, Foil. ( Oldfield and Tyabji , JJ.) Vadivelu 
Pillai v. Marudu Pillai. • 

28 I. C. 413. 

Art. 182(51 — Sttp-in-aid — Defective ap- 
plication— Application for execution against two 
judgment-debtors one of whom dead at the time — 
Sarin g of limitation . 

An application for execution against two judg- 
ment-debtors one of whom was dead at the time 
saves limitation against the livmg judgment- 
debtor and the legal representatives of the deceas- 
ed judgment-debtor. [Prideaux, A. J. C.) Hasha- 
mali v. Bhagvant Atm ARAM. 

1922 Nag. 112. 

7 — Art. 182 (5)— Step-in-aid — Defective ap- 
plication— In accordance with law. 

The presentation ol an application which is re- 
jected by the Court as incorrect is not ‘‘applying 
in accordance with law" within Art. 182 of the 
Act. [Hatlifax. A. J. CJ Mbghraj RamkaraNv. 
Abdul Majid Khan 

63 1. C. 971 : 17 N, t. B. 179. 
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LIMITATION ACT lIX OF 1908), Art. 182 (5)— [ 
Step- in -aid — Defective Application. 

•Art. 182 (5) — Step-in- aid — Defective ap- 


plication— Application for execution — Minor— 
Guardian dead— Effect of. 

An application for execution in which owing to 
bona fide mistake, the minor judgment-debtor 
was described under the guardianship of a dead 
person, constitutes a step-in-aid of execution 
under cl. (51 of Art. 182 of the Limitation Act 17 
Mad. 76 and 35 Cal 1047, Foil 31 All. 572 tP. C.), I 
Dist. (Mullick and Kulwant Sahay , 7.C.) Puran j 
Mall v. Mt. Dil wa. 

4 Pat. L. T. 54 ; 1924 P. 333 


— Art. 182 (5)— Step-in aid — Defective ap- 

plication— Application in accordance with law — 
Return for amendment — Amendment not compli- 
ed with, 

Where an order requiring amendment of an 
execution application was not complied with it 
cannot be said that the application was never 
properly presented in accordance with law. 
It is not true that once the application is re- 
turned for amendment of any kind, even though 
the defects had not vitiated the appl'cation, it 
could not be regarded subsequently as made in 
accordance with law unless the defects had been 
cured within the time allowed. ( Miller , C J. and 
Kulwant Sahay , J.) Bhagwat Prasad Singh v. 

Dwarka Prasad Singh. 

2 Pat. 809 : 1923 Pat. 229 : 

4 Pat. L. T. 513 : 1 Pat. L B 453 : 

1924 P. 23. 


— - -Art. 182 (5) — Step in-aid — Defective ap- 
plication— C. P. Code , 0. 21, Rr. 15 and 72. 

An application under R. 15 (11, 0.21, C. P. 
Code, though defective saves limitation. A notice 
under R. 22, O. 21 issued on a defective applica- 
tion saves limitation. ( Coutts and Das, //.) Go- 
bechand Das v. Satis Chandra Rai 

1 P. 609 : 

4 P. L. T. 262 : 1922 P. 597. 

•Art. 182 (5) — SteP-in-aid — Defective 


application— Omission to state amount of decree 
and costs . 

An execution app!i r ation which does not con- 
tain particulars as to the amount of the decree 
and costs awarded is not in accordance with law 
an is not a step-in-aid of execution. 23 C. 217: 
18 C. L. J. 538. Foil. (Adami, J.) Guru Maha- 
deva Ashram Prosad Sahib Bahadur v. Maha- 

BIR SUKUL. 65 C * 120 ‘ 

•Art. 182 (5)— Step-in-aid— Defective ap- 


plication— C. P. Code, O. 21, R. 11 (6 )— Omission 
to mention correct decree amount or prior ap- 
plication for execution. 

An application for execution failed to mention 
costs and the previous application and the Court 
returned it for amendment. The amended appli- 
cation was not signed and verified and it was 
filed. Held the omission to mention the amount 
of costs is a defect of immaterial character but the 
omission to raentio* as required by O. 21, R. II (W 
the previous application was such a material defect 
as to render the application not in accordance 
with law as it did not show whether the applica- 
tion was within th? period of limitation. I" 
accordance with law ,# is a phrase adjectival not 


LIMITATION ACT (IX OP 1908), Art. 182 (5)— 
S’ep-in-aid — Filing of. 

only to the words “ the proper Court for execu- 
tion but also to the words “ to take some step 
in execution.” If a fresh application is not made, 
after such an irregular application within three 
years ct the application before the irregular one 
it is barred (1906) 33 Cal. 867: (1896) 22 Bom. 
S3 foil. ( Kennedy , J . C. and Raymond , A - J C.\ 
Sahijram Tahilram v. Tower, Son of Gul. 

15 S. L. R. 156 : 1922 Sind 29. 


Art 182 (5) — Stef>-in-aid — Defective 

application — In accordance with law. 

An order deciding that an application for exe- 
cution, by one of two or more plffs. is not com- 
petent, amounts to holding that the application is 
not 'in accordance with law* within Art. 182 (5). 
( Fawcett , J. C. and Raymond , A 7. C.) Ibrahim 
v. Ghulam Hussain. 

- 62 I. C. 507 : 15 S. L. B. 11. 

* Step- in* aid — Defending appeal. 

Art. 182 (5) — Stcp-in-aid - Defending 


appeal . 

It cannot be a step-in-aid of execution with- 
in the meaning of Art. 182 if the plaintiff defends 
an appeal preferred by the judgment-debtor in 
an execution proceeding. [Miller C. J and 
Mullick , /.} Brij Nath Sahai Singh v . Hari 
Charan Ray. 

48 I. C. 187. 

Step-in-aid — Deposit in Court 

Art. 182 [b)— Stcp-in-aid— Deposit in 

Court . 

A obtained a decree against B that B should 
pay R >. 267 to A and that A should remove cer- 
tain bags of salt. The decree was passed in 
1905. On the 25th Nov 1905. B deposited Rs. 267 
in Court for payment to A provided the lat- 
ter is allowed to remove the bags of salt. On 
the 14th Dec. 1906. A applied for taking out 
Rs. 267 deposited in Court for him. This applica- 
tion was disallowed. After that, A took no steps 
until 14th July 1909. when he applied for the 
attachment of roonev. The application of 14th 
December 1906, was not an application to take 
some step-in-aid of execution of the decree; and 
consequently, the application of 14th July 1909, 
was time-barred. (Knox, /.) Behari Lal v. 

Ragunandan. „ 

12 I. C. 734 : 8 A. L. J. 1151. 

Art. 182 (5)— Stcp-in-aid— Deposit in 


Court— Notice. ( 

Application by a mortgagor plaintiff deposit- 
ing money and praying that notice might be sent 
to defendant requiring him to withdraw the 
money is a step in aid of execution. ( Chamtcr % 
J. C.and Evans , A. J. C.) JageshaR SINGH v. 

BhUgwan Bakhsh Singh. 

9 I. C. 337 : 14 0. C. 10. 

Step-in-aid — Filing of. 

Art. 182 (5) — Step-in-aid — Filing of exe- 
cution of decree— Decree comprising two reliefs 
— Application to execute first portion . 

Where a mortgage decree was passed again* 
all the members of a joint family for a portion ot 
the money against the joint family proper y 
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LIMITATION act (IX OF 1908) , Art. 182 (5)— 

Step in-aid— Filing of. 

for the other portion personally against the mort- 
gagors, (being only two of the members of the 
family), fold, the decree was really one decree 
for the whole of the mortgage money and an ap- 
plication for execution for the first part kept alive 
for 3 further years, the lime for the execution of 
the second part of the decree. [Ryves and Gokttl 
Prasad , JJ.) Ram Buich Rai v. Deoo Zewari. 

65 I. C. 358 : 19 A. L. J. 962 

Art. 182 (5) — Step-in aid — Filing of 

appeal. 

An appeal by the decree-holder against an 
order declaring a judgment-debtor insolvent, is 
an application to take a step-in-aid of execution. 
( Beaman and Heaton , //.) LaxmiRAM Lallubhai 
Joshi v. Balashankar Vbnisam Mehta. 

89 Bom. 20 : 26 I. C. 262 : '6 Bom. L, B. 612. 

Art. 182 (5) — Step-in-aid — Filing list of 

witnesses. 

The filing of a list of witnesses in an execution 
application where the Court directed both par- 
ties to adduce evidence is a step-in-aid of execu- 
tion and saves limitation. ( Teuton and New- 
bould , JJ.) Brojendra Kishore Roy Chou- 
DHURY V. DlL MUHUMBD SaRRAR. 

44 1. C. 604 : 22 C. W. N. 1027. 

Art. 182 (5)— Stcp-in.aid— Filing of 

affidavit of service. 

The filing of an affidavit to prove service on 
the judgment-debtor of notice issued under O. 21, 
R. 22, C. P. Code, is an application to take a step- 
in-aid Of execution ( Wooiroffc and IValmsley, 
JJ.) Pran Krishna Das v. Pratab Chandra 
Dalai. 38 I. C. 586 : 21 C. W. N. 423. 

- Step-in-aid— Identification of judgment-debtor. 

— — Art. 182 (5) end [§)—StcP-in-aid — Idcn 

tification of judgment-debtor. 

The fact that one of the decree holders accom- 
panied the serving peon to identify the judgment- 
debtors is not in itself a step-in-aid of execution 
. within cl. (5) or cl. (6) of Art. 182. ( Fletcher and 
Richardson, JJ) Jugol Kishore v. Chinta 
money. 27 I.C. 225. 18 C. W. N. 1288. 

Step-in-aid — Infructuoue application. 

-—Art. 182 (5) — Step-in-ard — lnfructuous 
application— Application to the executing Court. 

Where under O. 21, R. 6, C. P. Code, a certi- 
ficate is issued by the Court passing the decree, 
transferring it to another district for execution, 
notice to execute the decree can only be issued 
by the latter Court, and an application to the 
* or ® CT Court, for issuing notice to the judgment- 
debtor to show cause against execution, is not one 

in accordance with law' or to take a step-in-aid 
within Art. 182 (5), Lim. Act. \N. R. Chatter jet 
and Newbould , JJ.) Hazari Lal v. Baidyanath 
bAHA * 68 I. C. 116 : 86 C. W N. 292. 

. • Art. 182 (6) — Step-in-aid — lnfructuous 
application. 

An informal application, though ineffective to 
t ^ SP P roc eedin g9 in execution, may still 
*eep the decree alive. \Seshagiri Aiyar, J., 
SRINIVASA v. Tiromalai. (1914) M. W. N. 872 : 

23 I. C. 99 : 15 K. L. T. 837 ; 


LIMITATION ACT (IX OF 1908), Art 82 (5) — 

Step-in-aid — Limitation, 

Step-in-aid— Limitation. 

Art. 182 (5) — Step-in-aid — Limitation — 

Virtual slay of execution — Enlargement of lime. 

A mortgage decree was put in execution in July 
1916 but in view of a suit instituted on 1 1th 
August, 1916 by certain persons for a declaration 
that they had a prior charge over the properties, 
the executing Court directed the decree-holder 
to produce a copy of the judgment by a certain 
date, and on default dismissed the execution pe- 
tition. The suit for declaration was decided in 
July 1917 in favour of the plaintiffs therein but 
was reversed in appeal. The next application 
for execution of the mortgage decree was pre- 
sented i.n 13-9 19, held that the order of the 
Court refusing to execute the decree until the 
judgment is produced amounted virtually to a 
stay oi execution and the period between August 
1916 and July 1917 must be excluded in confut- 
ing the period of limitation for execution. Held 
also that the filing of the appeal referred to above 
is a step-in aid of execution. (Gobul Prasad and 
Lindsay . JJ.) Ualdfo Singh v. Ram Sarup. 

64 I. C. 598 : 19 A. I. J. 995. 

Art, 182 (5) — Step in-aid — Limitation — 

Starling point. 

Limitation begins to run from the date on 
which application is made to Court fo take a 
step-in-aid of execution and not from tbe date on 
which the Court actually takes the step. (Tudball 
and Rafique, JJ.) Ibrahimji v. HasamudiN 
Khan. 28 I. C. 381 : 13 A. L J. 305. 

Art. 182 (5)— Step-in-aid— Limitation- 

Starting point. 

Time runs from the date of the presentation of 
an application to take a step-in-aid for execution 
not from the date of .final disposal. 3 1. C. 336, 
Rel. on. (3/o okerjee and Carnduff \ JJ.) Madan 
Mohan Ray v. Gangacharan Ray. 

13 I. C. 189 : 17 C. L. J. 428. 

Art. 182 (5) — Step in-aid — Limitation — 

Starting point 

Limitation runs from the date of execution of 
application to take a step-in-aid of execution and 
not from the date of disposal of such application 
by the Court. 10 C. L. J. 479. Rel. [Alookcrjcc 
and Carnduff t JJ.) Mochai Mondal v. Mbsar- 
UDDIN. 9 I. C. 213 : 13 C L J. 26. 

Art. 182 (5)-~ SUp-tn aid — Limitation — 

Starting point. 

Art. 182 prescribes the period of limitation for 
execution from the date of applying for it or 
taking some step-in-aid and so the bet that an 
application has been pending would not entitle 
the decree-holder to computation of time from 
any later date. I Bom, 59 : 1 All. 580, Ref. (tf.tf/i- 
gan, J.) Ram Das v. Kanshi Ram. 14 I.C. 335 : 

80 P. W. R. 1912 : 155 P. L. E. 1912. 

— — -Art. 192 (5) — Step-in-aid — Limitation — 
Application in accordance with fat® — Plaint 
filed in suit to set aside fraudulent transfer — * 
Decree — Limitation— Saving of. 

A obtained a decree for money against B on 
22 — 7 — 1918. B transferred all his properti es to 
a relation of his, C. by a sale dated 20—8—1918. 
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LIMITATION ACT (IX OP 1908), Art. 182 (5) — 
Step in-aid — Payment of proceia fee. 


Thereupon .*1 instituted a suit on 26 — 11 — 1918 in 1 
the court which passed the decree, for a declara- 
tion that the transfer was fraudulent and void 
and that the properties were liable to attachment 
and sale in execution of his decree impleading B 
and C as paries *° the suit. The suit was decreed 
on 23 — 8 — 1Q21. A applied to execute his decree 
by sale of the properties of B and B pleaded that 
the application was barred under Art. 182 (1) of 
the Lira. Act. Held , that the plaint in the suit 
filed by A against B and C in the Court which 
passed the decree and was b .und to execute :t, 
constituted a step-in-aid and that the present 
application was not barred 22 A. 358: 25 B. 639: 
30 A. 179 : 5 B. 452 : 32 M 425 : 19 A. L, J, 905, 
Ref. 37 B. 559. dist. [Watir Hasan % A. J C.) j 
Sheo Ram v. Ram Bharosey. 

9 0. L. J. 444 : 4 U. P L. R lOudh) 97 : 

26 0. C 71 : 1923 Oudh 9. 

Step-in-aid— Oral Application. 

Art. 182 (b)-~Step-in-aid—Oral applica- 
tion. 

There must be a definite application to take 
some step but such application can be made 
orally and can also be interred from the pro- 
ceedings and other circumstances. A mere 
action by the Court suo molu will not keep the 
decree alive. ( Robertson , J.) Wali Bam v 
Bhagavan Das. 20 P. W. R. 1913 : 

18 1. C. 236 : 18 P. L R. 1912 (Sup ) 


Art. 182 (5) — Stcpdn aid— Oral applica- 
tion— Payment of balta for arrest of judgment- 
debtor. 

An application to the court to receive railway 
charges for taking the judgment-debtor to the 
civil prison and subsistence money for his main- 
tenance while in prison is a step-in-aid of execu- 
tion, within Art. 182(5) of the Limitation Act. 
In order to save limitation, the application put 
in need not be a ’necessary apolication’ and 
these words cannot be read into the article. 

Such an application may even be oral. 
< Krishnan . /.( SEKHARIPURAM GRAMOM KRISHNA 
Aiyar v. Namiassas Veetil Mayankutti. 

15 L. W. 14 : 1922 Mad. 30. 


tion . 


-Art. 182 (5) — Step in-aid- Oral applica- 

Au oral application to be effective as a step-in- 
aid must be one which it is necessary to make in 
order to get the maia reliefs prayed for in the 
petition. It must be of such a nature that if it 
were not made no further proceedings in execution 
could be taken either bv reason of the specific 
prayer n^t being contained in the application or 
by reason of the Code, or the rules requiring 
further acis to be done before the main reliefs 
prayed for in the execution application could be 
granted- ( Ayhng and Kumaraswami Saslri % /J.) 
Masilamani Mudaliap v Sethuswami Aiyar. 
41 I. C 701 : 41 Mad 251 • tl9i7i M. W. N 502: 

22 M. L. T. 115,: 33 M. L. J. 219. 

Art. 182 (5)— Step-in-aid -Oral abpli - 

cation- Application to record payment 

An oral application by the decree-holder to re- 
cord a payment made to him out of court is a 
step-in-aid [Halhfax. A . J. C.) NaraYan Rao v. 
Balkrishka. 1923 11 


Art. 182 1 5) -Step-in-aid— Oral appli- 
cation - To proceed with sale. 

An oral application made to the Court to pro- 
ceed with the sale is o« e in aid of execution and 
saves limitation. ( Kinhaiya Lai and Daniels , 
A . J. Cs.) GulzaRi Lal v. Kam Bhajan. 

52 I C. 116 : 22 0. C. 75. 

Art. 182 (5)— Slep-in-aid -Oral appli- 
cation. 

A bona fide oral application b/ a decree holder 
to K ave the form of the sale or iclamation correct- 
ed, to have a da«e fixed lor the settlement of the 
terras of the proclamation under w. 21, R 66 
and for issue of notice for a specified date is a 
step-in-aid of execu«ion to save limitation. Oral 
application may amount to a step-in-aid of exe- 
cution. (Atkinson and Jwala Prasad , JJ.) 
Surajmal v. Sarjoo Prasad 38 1. C 540 : 

2P.LJ.5 : 1917 Pat. 54 : 3 P L. W. 208. 

Art. 182 (5) — Step-in-aid — Oral appli- 
cation— Presumption. 

An oral aoplication to the Court to enter par- 
tial satisfaction o* a decree is a step-in-aid Even 
where there is no actual application on the re- 
cord such an application mav be presumed, in 
cases where the order made in execution is of 
such a nature that ihe Court would not have 
made it except upon an application for that pur- 
pose. (Ormond and Pratt . JJ ) AD1MUTHU 
Pill ai r. Adiappa, 52 J. C. 656 : 

10 L B. R. 34 : 12 Bur. L. T. 113. 

Step-in-aid— Payment of process fee. 

Art. 182 (5 1 — Step-in-aid— Payment of 

process fee— Summoning witnesses 

In execution of a simple money decree, certain 
property was attached. An objection was prefer- 
red and the dec»ee holder put in his application 
to summon witnesses in reply io the objection, 
held this application for summoning witnesses 
was a step-in-aid. 19 A. L. J. 843, Foil. 
(Gokul Prasad % J.) Abdul QUddus v Saved 
Ahmad Husain. 1923 All 415. 


Art. 182 ( 5 )— Step in-aid— Payment ot 

r ocess fee — Cross-examination of objector Not a 
ep-in-aid — Order to pay batta. 

The cross-examination of a person who objects 
the execution of a decree does not amount to a 
ep-in-aid of execution so as to give a fresh 
art of limitation. An order to pay fees for the 
sue of a notice does not furnish a fresh 
arting point for limitation if the fee i* not paid 
,d notice is not issued. iChitty and Newbould , 
r.i Amritlal Mookerjee v. Hiralal M^o- 

2RJEE. 64 L C - 645 ‘ 

-Art. 182 (b)—St*p in-aid— Payment of 


ocess fee- Filing of sale proclamation . 

The payment of process fees and the filing oi 

int ice of sale are s«eps-in aid of execution 
thin the meaning of Art. 18?. (Brett and Rich - 
dson % JJ.) Bhupkndra Narayan Dutt v. 
jbndra Nath Dutt. 18 1 C. 465. 

-Art. 182 t5) — Step-in-aid— Payment of 


ta-Deposit of Nazirs travelling allow * ncc ' 
Vlere payment of Nazir’s travelling allowance 
11 not amount to a step-in-aid of execution *o - 
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LIMITATION ACT (IX OF 1908), Art. 182 (5)— 
Step-in-aid — Payment ol process lee. 

to save limitation under Art. 182 15). 9 Cal. 644: 
28 Mad- jy9, Not foil. 22 All. 358, 30 All. 179, Foil. 
tilook'Tjce Jnd Camauff , JJ.) Mat) AN Mohan 
n*y v. Ganga Chan d* a Ray 
UA 13 l.C 189:17 C.L.J. 422 

Art. 182 (5)— SUpm-aid— Payment i >f 

frocus fee— Balia memorandum, if step in-aid. 

A Balia memorandum which mentions itiai it 
is paid tor nonce to issue under b. 248 the C. 
P. Code tlb82j is a step-m-aid ot cXeCuiion and 
saves limitation. liuriaitra Atyar ana Napier, 
JJ.) ALAGAMUTHU pillai w. Uevasagaya F-k- 
N'ANDEZ 19 M. L. T 1st) ' 3 L, W. 3a : 

32 I. C. 4s4 : il»lb) 1M W. N. 78. 

Art. 18215)— stcp-m-aid- Payment ol 

process fee. 

j he payment of taloanaa is compliance wiih 
an order ol court aud not an application to take a 
step in-aid oi execution Winch c uhl extend I lie 
period ol limitation, yiianhaiya Lit, J . C.) 
Sheikh MAHomeu Alam v. Bachchu. 

73 1. C. 211 111 : Si). & A. L. B 68 


LIMITATION ACT (IX OF 1908). Art. 182 (5)— 
Step-in-aid— Proper court. 

Limitation Act as at its date it was the dutv of no 
Court to execute the decree or order there hating 
been no certificate from the manag’Og officer. 
(Shah ard Darien, Jj.) H Ai-GOVIND v. N»JA 
SDRA. 43 Bom. 44 : 47 I.C. 726 : 20 Bom. L B. 872. 

Art. 182 (51 — Step-in-aid— Proper Court 


— - ’ r * 

— Application to foreign Court — Execution in 
British Indian Court — Law applicable. 

An application to ihe court ot a Native State to 
transmit its decree to a Briti>h India court for 
execution is a step-»n-aid within Art. 182 (5) of 
the Lim. Act. 40 M 1069 dist. Art. 182 (5) of the 
Litn. Act must be read to mean *'to take some 
Step which accordirg to the law of tne place 
where ihe 3prhcation therein referred to has to 
be made is a step in-aid of execution. *’ 40 M.1069 
dist »Sir Waiter Schwabc, C J. and Wallace , /.) 
Srinivasa aiyakgar v. Narayana Rao. 

43 M.t J. 700: (1923) M W N. 647 : 16 L. W. 735 : 

45 M. 1014 : 1923 Mad. 72. 

•Art. 182 (5) — Step-in-aid— Proper Court 


Ait. 182 [b)-bUpsn-**d— Payment of 

money tluc — Pi coemption «Jct i ec— Limitation, 

Aq application lor toe execution oi * decree for 
pre-emption can be made witnin tnrcc >eais lrom 
t tie da*c wneu me money uuc under u is icadcieu. 
The payment ol mo»cy under a deciee lor pic- 
duptiou a necessary stcp-in-aid ui execution. j 
Au application tendering tnc money in ortKi Uat * 
the dccice-holder wigm be aw.le apply tor 
pushes >io i tonus aircsli starling pui .t lor nmita 
non wnemei An. lal or 182 ot the Liaiiiatiou 
Aci applied to the case. ^Lanhatya La t , J . C.) 
CUANUIKA SlNOH V. K*LU. 

1 U. F. L. H. lJ. v-l +1 •• M 1 1*6 : 

22 O. 0. 82. 


Art. 182 (5)— Step-in-aid— Payment of 


— Execution application— Cessation of territorial 
jurisdiction. 

A Court which passes a mortgage decree is the 
proptr Court for execution even though the 
property over which it had mrisdictinn at the 
lime of the decree is taken awa from its juris- 
diction and assigned io another Court at ihe time 
of the presentation of the appl cati^n for execu- 
tion. 37 Mad. 462, overruled. (Hfalfi t, C./.* Ayling 
and Sadasiva Aivar , //.) SEENI Nadan v . 
MuthUSWAMY Pillai ’42 Mad. 821 : 

26 M. L. T. 223 : 11 L W. 63 . 
(1919) M. W. N. 640 : 63 1 C 213 : 

37 M L. J. 284 IF. B ). 


process fee. 

Ihe payment of process fee bv a decree-holder 
is only supplementary loan apphcatiuo lur ixc- 
CUtiOu and is not ao ap^licatioo to tue Court to 
take some step-in-aid of execution [Lindsay, J. 
C.) Manna Lal v . Sakdak Singh. 

43 i. C. 342 : 20 0. C. 332. 


Stop in aid— Proper Court. 

Art le2 (6)— Step-in-aid— Proper Court 


» r • 

—Application for transfer of a decree already 
transferred . 

Wiure a decree has been tianslerred by the 
Court which passed the decree to another Court 
for execu ion a suosequent application lor trans- 
fer unde to the Court which passed the decree i* 
noi a step-in aid within S. 184 i5i- [ Uacleod , C. 
Laud shah, J. j Rangaswami Shetti v. ?»he- 
SHAPpa, 24 Bom. L. B 788 : 1922 Bom. 359. 

‘ — “ Art. 182 (5 )— Step-in-aid— Pioptr Court 

— ■ Execution against taiukdar— Certificate, ab- 
sence of. 

, fcdjr Marten , J.— (Shah, J. dissenting). An 
application for execuiion agamst a talukdar 
Without a certificate under S. 29 (ej of the Gujarat 
^aluadfiTs' Act* is not made to the pr per Court 
defined in Explanation II to Art. 182 of the 


Art. 182 15) — Step-in-aid — Proper Court 

— Application to Court **hich passed the decree — 
Transfer of jurisdiction— Whether application in 
accordance with law — Petition returned and not 
repr. sen ted — Whether pending p: tit ion. 

Application lor execution lies to ihe Court 
within whose jurisdiction tbe property is situated 
against which the decree is to be execute 1 and 
not the former Coup wuhin whose jurisdiction 
the proaerties originally were and wnich had 
passed the decree Si Mad. 462: 31 M. L ]. 90: 27 
1. C. 83 26 1. C 413, Wef. A petition for execu- 
tion which has been returned and not represent- 
ed cannot be deemed to be a pending application 
for purposes of limitation (Abdur Rahim and 
OldfiUd. JJ.) Doorvas Seshadri Aiyarv Anan- 
TAYEB. 6 L. W. 776 : 42 I. C. 67l : 

(1917) M: W, N. 788. 


Art. 182 (5) and (6)— Step-in-aid— Proper 

Court— Application to British Court for execuiion 
of a decree in an Indian Siate . 

An application to a foreign Court to executo 
the decree f a British Court under powers con- 
ferred upon it by ihe legislative authority ot its 
own State is not an application ' in accordance 
with law to the proper Court for execution” 
within Art. 182 of the Limita ion Act similarly 
an application to a British Court to take a step- 
m-aid of the execution by a foroigo Couit of a 
decree of a Ci.uit in British India is not an> 
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LIMITATION ACT (IX OF 1908), Art. 182 (5)— 
Step-in aid — Proper Court. 

application to take a step-in-aid of execution. 
(Wallis, C.J.. Oldfield and Kumar aswamt Sastn, 
JJ •) Peirce Leslie & Co., Ltd. o. Perumal. 

40 Mad. 1069 : 6 L. W. 203 : 

(1917) M. W. N. 712 : 22 M. L. T. 139 : 

42 I. C. 264 : 33 M L. J. 130 (F. B.). 

- Art. 182 (b)— Step-in-aid — Proper Court. 
Where the Court which passed a decree has 
ceased to have jurisdiction to execute it the only 
Court which can execute the decree is the Court 
which, at the time of tiling the execution applica- 
tion wculd have jurisdiction to try the suit in 
which the decree sought to be executed was 
passed. 22 I. C 899 : 27 1. C. 88. Foil. ( Sadasiva 
Aiyar and Moorc % JJ.) Penugonda Rattam v. 
Korasika Thatha. 20 M L. T 327 : 

35 I. C. 237 : 31 M. L. J. 90. 

Art. 182 (5) — Step-in aid — Proper Court 

— Application in accordance with law — Meaning 
of— Application to transfer decree for execution — 
Court having no pecuniary jurisdiction— if a 
stcp-in-aid of execution < 

An applicatio • to transfer a decree for execu- 
tion is a step-in aid of execution, if it is in accor- 
dance with law. The terms “applying in accord- 
ance with law” mean applying to the court to 
do something in execuiion which by law that 
court is competent to do. It docs noi mean 
applying to the court to do something which 
either to the decree-holder's direct knowledge in 
fact or from his presumed knowledge ot the law 
he must have known the court was incompetent to 
do. Hence an application to transfer a decree for 
execution to a court which was pecuniarily in- 
competent in jurisdiction, is not a step-in-aid of 
execution. (Jwala Prasad and Bu^knill, JJ.) 
AMR1T Lal v. Murlidhar. 3 Pat. L. T. 422 : 

1922 Pal. 229 : 1922 Pat 188« 

Step-in-aid — Scope of. 

Art. 182 (5! — Step-in aid — Scope of — 

Joint decree against principal debtor and surety 
— Execution against principal debtor — If saves 
limitation against surety . 

Where a decree is passed jointly against seve- 
ral persons notwithstanding the fact that it is to 
be executed against some of them only in case the 
decree-holder tailed to realise it from the princi- 
pal judgment-debtors, an application for execu- 
tion against the latter saves limitation for an 
application for execution against the former. 

( Martmeau % J.) Honda Ram v. Firm of Seth 
KUNWAR BHANSUK N t AND. 

4 U. P. L. B. 70 (Lah.) : 1922 Lah. 457. 

Art. 182 16)— Step-in aid— Scope of— 

Nature of application— Pendency of application 
necessary— Objection to enter up satisfaction— 
Plaint in a suit under S. 53, T. P. Act If a step- 
in aid. 

Art. 182 (5) in so far as it relates to a * step-m- 
aid of execution M contemplates an application 
which is not an initial application for execution 
but is an application to take some step to advance 
an execution proceeding which is already pending, 
e. g.. an application to bring to sale properties 


LIMITATION ACT (IX OF 1908), Art. 182 (6)— 

Step-in-aid— Starting point. 

alread\ under attachment. 16 Cal. 757 ; 17 Cal. 
268 ; 23 Cal. 6'*0, Foil.; observations of Ratnesam, 
J. in 41 M.L J. 374 dissented from. A counter- 
statement ” bled by the decree-holder in answer 
to an application by the judgment debtor to enter 
up satisfaction of the decree is not a “step-in-aid” 
when there was no petition for execution pending 
at the time. Nor could the time, during which 
the application to enter satisfaction was pending, 
be dedacted in counting the period of limitation 
against the decree-holder as the pendency of that 
• application in no way prevente d the execution of 
the decree. 43 Mad 185 and 43 Cal. 660 disld. 
The plaint in a suit by the decrte-i.older under 
S. 53. T. P. Act, to set aside a deed of settlement 
by the judgment-debtor dees not operate as a 
“ stcp-in-aid of execution” especially where the 
properties sought to be attached in execution are 
different from those which formed the subject- 
matter of the suit. [Ay ling and Ver.katasubba 
Rao , JJ.) Kuppuswami Chettiar r. Rajagopala 
Aiyar. 42 M L J. 303 : 45 Mad. 466 : 

(1922) M. W. N. 113 : 16 L W. 348 : 

32 M. L. T. 26 : 1922 Had. 79. 

Art. 182 (5) and (6)— Scope of -Step-in-aid 

— C/s. (5) and (6) of Art. 182 of the Limitation Act 
are not mutually exclusive. 

Where an application to fake a step-in -aid of 
execution has been made after issue of notice 
under cl. (6), the starting point for computing the 
period of limitation is the date of the application 
to take a step-in-aid of execution and not the date 
of issue of notice. [Pratt, J.) Isahct v. Mi Hla 
M o WE. 52 I. C. 937 : 12 Bur. L. T. 74. 

Step-in aid — Starting point. 

Art. 182 ( 6 ) — Step-in-aid — Starting point 

—Second appeal to High Court. 

An execution petition having been dismissed in 
the first C urt as well as an appeal, a second ap- 
peal was preferred to the High Court, where too 
it was dismissed. Held , the presentation of a 
second appeal within 3 years of a subsequent ap- 
plication for execution would not be a step-in-aid. 

( Mooktrjce and Panton , JJ.) Rajani BANDHU 
Chattbrji v. Kali Pramia Chatterji. 

1924 Cal. 419. 

Art. 182 (5)— Step-in-aid — Starting 

point. 

Where a notice actually left the court of execu- 
tion on a particular day, the fact that in the c~urt 
of service it was made over to the peon on a later 
date cannot extend the period of limitation. 
Time runs from tne date of the presentation of 
the application and not from the date “n which 
the application is disposed of bv a court. [New- 
bould and Cuming, JJ.) KRISHNA PRASAD MA1TRA 
V. DHIRBNDRA NATH CHAKRaVARTI. 

24 C. W. N. 65 : 54 I. C. 1 : 30 C. L. J. 518 # 

Art. 182 (5)— Step-in-aid— Starting Joint 

Execution -Arrest warrant returned unexecuted 

—Order for fresh steps. . . 

On 3rd May 1917, a warrant of arrest, issued ai 
the instance of the decree-holder had been return- 
ed, the judgment-debtor not having been found. 
The Court passed an order on the lollowing 
terms “Fresh steps, if any, by 10th May, 1917 , 
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LIMITATION ACT (IX OF 1908). Art. 182 (5)— 

Step-in*aid — Starting point. 

This order or the application which must pre- 
sumably have been made in connection with it 
-was relied on as a step-in-aid of execution. Held, 
.that the order itself was clearly not a step taken 
by the petitioner (decree-holder). It was impos- 
sible to say whether it was based on any applica- 
tion made or what the nature of that application 
was. Even on the assumption that theie was an 
application tor further time that Would not be a 
step-in-aid. ( Oldfield , /.) PaRTHAsafathy 
Chetty v. Abdul Rahim Sahib. 18 L. W. 109 : 

(19231 M. W. N. 871 : 1923 Mad. 680. 

—Art. 182 (5) — Step- in- a id -Starting point 
— Limitation — Application for execution — Order 
^ allowing amendment. 

Where an execution application is returned tor 
amendment and subsequently represented with 
the necessary amendments, the starting point lor 
a subsequent application for execution is the date 
ol the original presentation of the prior applica- 
tion and not the date on which it was presented 
after amendment. An eod >rsetnent by the Court 
granting time to enable an applicant to put his 
petition in the form prescribed by law and the 
amendment made in pursuance thereto are not 
steps in-atd of execution within Art. 1*2 t5) of tbc 
Limitation Act 38 Mad. 695, Oist {Oldfield and 
Scshagirt Atyar , JJ.) Valasubramania Pillai 
v. T. A. B. Chit Co., Ltd. 

62 I. C. 765 : 10 L. W. 222. 


*Art. 182 (5) — Stcp-in-aid —Star ting point 
—Decree— Consisting of mortgage decree and 
simple money decree — Execution of the former 
application for execution of the latter— Limita- 
tion. ; 

Where in a suit on a mortgage executed by 
the adult members of a joint lamily, only a por- 
tion ol the mortgage money was tound to have 
been required for the family necessity and a 
docree was passed for the same portion against 
all members of the family, d. reeling that in case 
the money was noi paid, the decree was to be 
satisfied by sale of a sufficient portion of the joint 
properly and along with this a simple money 
^ C if e * 0r lhe balance was passed against the 
adult members. Held, that there was only one 
decree lor ihe whole mortgage and execution of 
tne mortgage decree was no bar to the execu- 
tion of the money decree for wnich the decree- 
holders could apply within three years of the 
da.e ol the application to execute the mortgage 
«ecree. [Ryva and Gozul Prasad # JJ) Ram 
OAICHH Rai V. DHVO DeWAKI. 

35 A. C. 366 ;3P.ll. T. 314, 
Step-in-aid— Xeit of. 


Client - 183 (5) — Step-in-aid — Test of—Ap 

plication to record payment by court -Effeot of 

h* l ? 00 * whal * he decree-holder does that is t< 
mu . a ! c P; ,n - aid execution but what he asks thi 
of h J?.?. 0 ' ai } <rthc date lrora which the periot 
for thJ 3 *! 00 5 * ar * 8 is date on which he ask; 

iakm l llep « be . Ukeo ' not lhat on which it i 
oatf m'-n* n application to the court to record a pari 
lid tbe u decree « certified to it, is a step-in 

Whether the result would be the sa ui 
«ecuUon of the decree had been barred ? 1 


LIMITATION ACT (IX OF 1908), Art. 182 (5)— 

Step-in-aid — What is 

C. 608 : 20 C. 696 : 32 A. 257 . Ref. ( Hallifax , A. 
J. C.) Lao iman v. Gahreshwar. 

18 N. L E. 62 : 1922 Nag. 166. 

Art. 182 (51— Slcf-inatd — Test o/. 

An application in furtherance of an execution 
to be taken by the Court saves limitation though 
an execution proceeding is not then pending. 10 
C. W. N. 306 : 1 I. C. 677. Rel. on. Where a 
compromise decree in a mortgage suit provided 
payment by instalments ion default of payment 
of one instalment, ihe whole amount becoming 
due) and on Such default being made, the decree- 
holder applied tor leave io execute the decree or 
iD the alternative for an absolute order directing 
the sale ot the mortgaged property. Held, that 
this application amounted to a step-in-aid. 
{Atkinson. J .) Phul Koeri j>. Bajreng Ram 

39 I. C. 101. 

Step-in-aid — What is. 

Art. 182 (6) — -Step-in-aid- — What ts— Ap- 
peal from order made in the course of execution 
proceedings— 11' hen a step-in-aid. 

An appeal to the High Court against an order 
in an execution is not an application for execution 
in accordance with law to ihe proper court ora 
step-in-aid of execution within the meaning of 
An. 182 ol the Lim. Act. ( Maclcod , C, J and 
Crump, J. I Govi.vdi<*s Raja Ramoas p. Ganpat- 
DAS - 47 Bom. 783 : 25 Bom. L B. 518 : 

1923 Bom. 431. 

* Art. 182 (5) — Step-in-aid — What is — 
Mortgage— Instalment decree under Dehkan 
Agriculturists Relief Act— Failure to pay instal- 
ments— Execution application— Effect— Step-in- 
aid of execution of all in/alments. 

A decree was pa^ed on a mortgage and the 
amount directed to be paid in iosialmenis under 
the Dekkm Agriculturists Relief Act. As some of 
the instalments were not paid, dxrkbas' on execu- 
tion application for some of those instalments 
was taken out. When darkhast was taken later 
tor default in payment of some other instalments 
a point ol limitation was raised. Held, the prior 

Darkhast was a step in-aid of execution in res- 
pect oi all the instalments then due. {AJacleod, C 
t. and Shah, J.) SlTABAl ZukaPPA Mhetrb v 
Keshavrao Kate. 4 G Bo m. 719 • 

24 Bom. L. B 284 : 1922 Bom. 1941 

Art. 183 (5)— SteP'in-aid— What is. 

In the case of a decree nisi under Dekkan 
Agriculturists Relief Act there is no necessity to 
apply to the Court for decree absolute. Applica- 
tion for same should be treated as a step-in-aid 
of execution. ( Macieod , C. J. and Shah, J.) Hira- 
CHAND KUEMCHAND V. ABA LALA PATIL. 

24 Bom. L. B. 269 : 46 B. 761 : 1922 B. 95. 

Art. 182 (5) — Step-in-aid — What is 

Decree passed by Native Court transferred to Bri- 
tish Court— Proceedings taken m Native Court— 
Whether a step-in-aid of execution— Application 
bar n-d by time— Objection not taken— Effect of. 

Where proceedings are taken in a Native 
Court under a decree passed by the Native Court 
but transferred to the British Court, such a 
proceeding is a step-iu-aid of execution and are 
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LIMITATION ACT (IX OF 1908), Art. 182 (6)— 
btep-in-aid — What is. 

taken in a ‘Proper Court* under Art. 182 (5) of 
Sell. I to i he Limitation Act and operates to save 
limitation. [Macteod , C J.and Fawccit , J .) Pra- 
BHUL1NGAPPA KHANGONDA V. GURUKA? H BaLAJI 
45 bom 453 : 69 I. C 747 : 22 Eom. L. R. 1389. 

Art. 182 (5) — Step-in-aid— What is — 

Relief granted by decree — Prayer for. 

To con>titutc a step ii. -aid, an execution appli- 
cation must pray for some relict which can be 
granted by the court. An application to bring on 
record the legal representatives of a deceased 
judgment-debtor and for issue of n tice under 
O. 21, R. 22, C P. Code, is a step in-aid even 
though it d d not state ihe date of the prior appli- 
cation for execution, the amount of costs, or the 
way in which the court's assistance was required 
(Mcoherjt e and Pav ton, JJ ) Saday Chandra 
Jana v. Poresh Nath Ghose 

36 C. L. J. 82 : 1922 Cal. 44. 

Art. 182 (5) — Step-in-aid — What is — 

Order for attachment. 

Where on execution petition being put in. 
notice was oi dered and on the absence of *he 
judgment-debiors on the day hied, the Court 
passed an o*der directing attachment, this does 
not mean to be a step-in-aid of execution. [Old field 
ana Ueva doss, JJ.) Dattada Lakshmi Narasa 
Raju v. GaNGANNa. 45 M. L. J 6b0 : 

11923) M. W. N. 660 : 
1924 Mad. 186. 

Art. 182 (5) — Step-in-aid — What is. 

The payment oi maintenance charge of a 
judgment di blor who is in jail is not a step-m- 
aid oi execution. (Rnshnan, J.) Ramudu Chetty 
v. VaRadahaja LHariar. 6* 1. C. 480 : 

13 L W 289 

Ait. 182 (51— Step-in-aid— What is— 

Summoning Pat war i. 

An application to summon a palwari for ascer- 
taining the area is a step-in-a d ot execution 
t Dalai, A. J C) Mathura biNGH v. Kandhai 
PATHAK. 9 0. A A. L. B. 465 : 1924 Oudh 177. 

Art. 182 (5) — Step in-aid— What is 

— Transfer of decree to another Court lor exe- 
cution — Certificate. 

Where a deciee-holder seeking to execute his 
decree in a Court other than that which passed i», 
apphe-* for a ceitificate of t>ausiev- , ’t ap licatio • 
is a step-iu-aid. \Miller, C.J. and Juatu Praiad, 
J) Ramchandra Marwari v Krishna Lal 
MakwaRi. 3 Pat. L. T. 298 1 Pat 3*8 : 

1922 P. 301. 

Step-in-aid— Who moat apply. 

— Art. 182 (5)— Step-in aid— Who must 

apply- Joint dtcrec— Decree for partition- Exe- 
cution — Li nutation. 

A decree for partition dividing the properties 
into six shires awarded one share ’o the plaintifl 
and io each of the detendants. first the alio ment 
and delivery was made to the plaintiff and then 
to the 4 h deft on his aoplication The 3rd then 
appl c d for del-very of his share in execution. 
Held, that the decree is a joint one and that the 
application by 3rd deft, is not barred by limila- 


LIMITATI0N ACT (IX OF 1908), Art. 182 (5)- 

Step-in-a:d — Who must apply. 

Hon. if it i? within three years of the one by 4th 
delendant. [Old fit Id and Ramesam, JJ.) Rama- 
sami Aiyangar v. Narayana Aiyangar. 

65 I. C. 990 : 14 L. W. 498. 

Art. 182 (51— Step-in-aid — Who must 

apply— Transferee of decree— Legal representa- 
tives. 

Transferee from a decree-holder applied for 
execution within lime. In the meantime the 
heirs i f the decree-holder sued the tiansferee and 
go» the decree changed in the*r name The trans- 
leree again applied tor execution within 3 years 
of his last application but it was dismissed. The 
heirs ot the decree holder applied for execution 
after three years from the decree but within 3 
years from the transferees* application. Held, 
that the transferees* applications were “■ in ac- 
cordance with law” and therfore the applica'ion 
bv 'he heirs was not barred. ( Spencer and Sesha- 
gtri Atyar , JJ.) Ham Krishnamurthi v. 
AKELLA StIRYANARAYANAMURTHl. 

43 Mad. 424 : (1920* M. W. N. 395 : 67 I C. 753 : 

38 M. L. J. 27 L 

Art. 182 (5) — Step-in-aid— Who must 

apply— A pphcaiton by oral assignee . 

An application of an oral assignee of a decree 
is dc t an application to take a step in-aid of exe- 
cution in accordance with law. (Surtdara Aiyar 
and Sadasna Aiyar. Jl) Ramanath*n Chet- 
T1AR v. RaGhavendra Rao. 16 I. C. 807. 

Art. 182 (5)— Slep-m-aid— Who must 

apply — Ural assignee of decree - Application for 
execution— Dismissal of- It can enlarge time. 

Dismissal of an application for execution of a 
decree by an oral assignee cannot have the effect 
of cxtei ding time even if the assignment is ob- 
tained in wri ing afier ibe expiry of time ' Abdur 
Ra> tm, J. . Ramanathan Chettiar v. Sokkana- 
THaGoUNDaN. 11911) 2 M. W. N. 689 : 

13 I. C. 78 : 10 M L. T. 632. 

-Ait 182 (5) (&)— Step-in- aid — Who must 

apply— Application for exautton by a decree- 
holder after assignment of decree— C. P. Code, 
0. 21, R. 16. 

An application by a decree-holder for exe- 
cution after assignment of his decree l* an appli- 
cation made in accordance with law within 
A t. 182, cl. 5 at d is sufficient to save a fresh 
a p icanon by the assignee after three years from 
the date of the dec'tc. [Ptggott, J. C.) EJaz Hus 
sain v. Shah Zaman Mirza. 13 I- M s 

16 0. 0. 70. 

Arts 182 (6) and 181— Step in-aid Who 

must apply — Execution-Application by decree- 

holder auction purchaser. . 

Where an application has been made againsi 

one cf several judgment -debtors and has been 
dismissed fur this reason, a subsequent applica- 
Ik n made against the whole of the juagment- 
debtors cannot bo treated as an application in 
continuation of the previous application. If ine 
first arpl-cati n for execution is ab initio a oaa 
application, the subsequent ipplication ^ nDOt . 
an application made in continuation, Where me 
question is whether an application, by a decree- 
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LIMITATION ACT (IX OF 1908). Art. 182 (6j. 

holder auction purchaser for delivery of posses- 
sion is a step-in-aid o t execution the answer must 
be in the negative. O 21, R. 95 applies to an appli- 
cation made by the purchaser and an application 
made by the purchaser cannot possibly be read as 
an application by a decree-holder to take some 
step-in-aid of execution, whether the purchaser be 
the decree-holder or an outsider. ( Cuutls and Das t 
JJ.) Kaual Nain Singh v. Maharaja Bahadur 
Kesho Prasad Singh. 

1 Pat. 701 : 1922 Pat. 310. 

— Art. 182 (8; — "Date of issue of notice " 
— Meaning of. 

“Date ot issue of notice" in Art. 182 (6) of the 
Act mean the date of the order of the Court 
directing that notice should go and not the date 
on which the notice is sigoci or actually leaves 
the Court. Richards , C. J. Knox and Banner jee t 
JJ.) Kalika Baksh Singh v. Ramcharax. 

16 A. L. J. 633 : 46 1. C. 584 : 40 All. 630 (F. B) 
[Contra. 45 I. 0. 203 : 3 Pat. L. J. 285.] 

Art. 182 (6) — Time runs from actual is- 
sue of notice. 

Under Art. 182 (6i time runs from the date on 
which the notice was issued and not the date On 
which the order issuing notice was passed. 

( Beaman and Heaton , JJ.) NilkaN'th Laxman 
Joshi v. Ragho Mahadu Pavale. 

42 Bom. 553 : 45 I. C. 559 : 20 Bom. L. B. 351. 

Art. 182 tS) — Notice to decree-holder 

issued by executing court forwarded to another 
court for service — Date from which limitation 
commenced to run— Filing of affidavit of idcnli - 
fter ; if step-in- aid. 

If notice lor the execution of a decree is for- 
warded to another Court within whose jurisdic 
tion the judgment debtor resides, limitation under 
Art. 1*2 (6 run* from the date when the notice 
actually left the Court ol execution. The fact tha» 
in the course of service it was made over to the 
peon on a later date cannot extend the period. 10 
C, W. N 303. Ref. The date on which an appli- 
cation for execution of a decree is made not the 
date of its disposal is the date from which limi- 
tation runs The mere filing by the decreoholder’s 
identifier of an affidavit of service unaccompanied 
by any application, oral or written, d cs not give 
a fresh start 21 C. W. N 423. Foil. [Newbonld 
and Cuming. 7/.i Krishna Prasad v Nirkndra 
Nath Chakravarty. 

24 C W. N. 55 : 54 I. C. I : 30 C. L. J. 518. 


Art. 162 (0 )— Notice to judgment debtor 

— Limitation. 

The date when notice wa9 directed to be issued 
to the judgment-debtor is the date from which 
period of limitation commences to run. [Fletcher 
and Richardson, JJ.) Jugol Kishorb Marwari 
v. ChintahuNI Roy. 24 I. 0. 80 : 20 C. L. J. 16. 


i*» (6I-/SJM* of nolice-C. P. Code 
(XIV of 1882). S 248. 

The iss-.e of a notice under S. 248 of the C. P. 
Code of 1882 is sufficient to save a decree from the 
bar of Limitation Act, Art. 179, even though it is 
issued upon an application which is not in ac- 
cordance with law. ( Mookerjec and Casferse, 
Jii) u bo Narain Singh v . Bhagwat Naik. 

_ 10 I. C. 411. 

C D— Vol. Ill 155 


LIMITATION ACT (IX OF 1908). Art. 182(7). 

Art. 182 (6f — Execution application — 

Issue of notice— Fresh starling point. 

Art, 182 of the Limitation Act should receive a 
fair and liberal and not a too technical construc- 
tion so as to deprive the decree-holder of the 
fruits of his decree. Under Art. 182 (6) of the 
Lim. Act, the mere issue of notice whether the 
execution application with respect to which it is 
made is io accordance with law or not, gives a 
fresh starting poiDtof limitation. 18 M. L. J. 14 - 
28 Mad. 557 foil. An application to a Court 
having no jurisdiction is no application at all. An 
application once barred cannot be revived. 
(SarfasiM Aiyar and Napier, JJ.) Varadaraja 
Mudaliv. Murugesan Pillai. 

18 M. L. T. 313 : (1915) M. W. N. 769 : 

SO I. C. 707 : 39 M. 923 : 30 M. L. J. 460. 

Art. 182 16 )— Date of issue of notice — 
Meaning of. 

The date of issue of the notice in Art. 182, cl. 
6 means the date on which the notice actually 
issued from the office of the Court, t.e the date 
for which it is signed bv the Sheristadar in the 
name of the renrt. U917) Pat. 52 Ref. [Roe and 
Imam, JJ.) Khodar Bukhsh v. Bahadur All 

1918 P. ISO : 3 Pat I. J. 285 : 
46 1. C. 203 ; 4 Pat. L. W. 324. 


; Art. 182 (6) — Execution proceedings — 
Limitation date from which runs . 

Limitation begins to run from the date of the 
order of the Court which issues notice to the 
judgment-debtor. {Roe and Kingsford \ JJ.) 
Ram Kumar Lal n. Kesho Prasad Singh. 

36 I. C. 999 : 1917 Pat. 62. 

--Art. 182 (7) — Mesne I profits— Ascertain- 
ment of— Starting point. 

cc In a suit for redemption of a mortgage where 
the decree directs the mesne profits due to the 
mortgagor to be ascertained in execution lime 
begins to run when the profits are so ascertained 
25 All. 585, Foil. ( Richards , C. J. and Bantriea 
J.) Narsingh Das v. Debi I rasa d. 

40 All, 211 : 43 I. C. 932 : 16 A. L. J. 88. 

Art. 182 (7 )— Instalment decree— Execu- 


tion. 


A decree provided for payment of amount in 
three ins'alments on 4th June 1909. 4th June 1910 
and 4th June 1911, In default ol payment in any 
one instalment the decree holder could recover 
the whole amount without waiting for 
succeeding instalments. On 8th April 1913. an 
application for execution was made for the 
amounts of the second and third instalments. In 
the application it was stated that a part of the 
amount of the first instalment had been received 
but no claim for the balance of that instalment 
was made. The application was within time 
having been made within three years from 4th 
June 1910. i Richards. C J . and Banerjee % J) 
Lachui Narain v Sarju Prasad. 

30 All. 280 : 38 I. C 634 : 15 A. I. J, 108, 

Art. 182 (7 )— Instalment decree — P fl *. 

went not certified. ^ 

Where payments towards decree amount am 
not certified to. the executing Court limitation 
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LIMITATION ACT (IX OF 1908», Art. 182 17). ] LIMITATION ACT (IX OF 1908), Art. 182 ( 7 ). 


rurs against the decree holder from the day upon 
which the first instalment is due. 20 C. L. J. 131, . 
Diss. \Richards % C. J. and Rafique , /.) Chat- J 
TER SlNGH V A.MRR SlNGH. 

88 All. 201 : 32 I. C. 690 : 14 A. L J. 132 

Art. 182 (7) — Decree payable in instal - ! 

men l — Default — Limitation. 

If a decree provides for payment in instalments 
and in case of default in payment of any of the 
instalments, the whole amount becomes payable 
at once, and an application for execution should 
be made within 3 years of the first default. 
(Chamier, /,) Amir Singh v. Chattar Singh. 

29 I. C. 274 : 13 A. L. J. 668. 

Art. 182 '7) — Expin. /. — Execution appli- 
cation against missing person if saves limitation 

An execution application against a judgment- 
debtor whose whereabouts are not known is not 
invalid and saves limitation ( fudball and 
Pigtott , JJ.) Mahomed Hussain v. Enayat 
Hussain. 

36 All. 482 : 24 I. C. 473 : 12 A. L. J. 830. 

Art. 182 (7’ — Execution of decree — 

Decree conditional on redemption of prior mort- 
gage — Limitation. 

Where a decree on a mortgage was passed in 
1885 an application for execution thereof was not 
made till 1897 in which year a prior mortgagee 
got a decree to the effect that the decree-holder of 
1885 cannot execute it until the redemption of the 
prior mortgage and the latter was redeemed in 
1910 alter which the decree of 1885 was put in 
execution. Held , that the application was lime- 
barred and 4be redemption of the prior mortgage 
was entirely in the hands of the decree-holder. 
(Richards and Banerjce , JJ.) Hira Pfasad Pan- 
de v . Kashi Pkasad. 18 I. C. 897. 

Art. 182 (7) — Instalment decree — No 

option to decree- holder in the case of the whole 
a- 'Ount becoming due under an instalment decree 
on default of payment of one instalment . 

In the case of whole amount under an instal- 
ment decree becoming due on failure to pay one 
instalment no option is allowed to the decree 
holder between compelling immediate payment 
of the whole amount and recovering money 
according to instalments 13 C. L. J. 243, not 
Poll. (Fletcher and Richardson . JJ.) JoyNUDdiN 
Khan v. Jamikuddin Sarkar. 

37 I C. 916 ; 21 C. W. N. 836. 

Art. 182 (7) Expin. 1— Suit for arrears 

of rent — Separate tenancies— Separate decrees- 
Application for execution for one decree Effect. 

In a suit for arrears of rent in respect of three 
tenancies held by the defts. a decree was made 
specifying the sums due in respect of and to be 
charged »n each of the tenancies Held, that the 
decree though passed in one suit set out in one 
sheet of paper was precisely the same a* if passed 
in three distinct suits against the defts. one in 
respect of each tenancy. Consequently the rule 
of limitation would applv separately t each sum 
decreed against each tenancy, so that an applic- 
ation for execution of the decree in respect of the 
sum leviable from one of the tenancies would 
not under Art. 182, Cls. (5) and (6), protect from 


the bar of limitation the decree in respect of the 
sums leviable from the other tenancies 10 B.L.R. 
258, (F B.) 6 W R. Misc. Rupngs 18 10 W, R. 
310. Ref. (Mookerjee and Cuming, JJ.) Dhir- 
endra Nath Sarkar v. Nischintapope. 

26 C. L. J. 118 : 36 I. C. *98 : 22 C. W. N. 192. 

Art. 182 (7)- Conditional decree — Direc- 
tion in a decree that mortgaged properties be 
sold and if proceeds be insufficient , balance to be 
realised from other properties — Not a direction 
to pay money at a certain date . 

A direction in the decree that the mortgaged 
properties be sold ancj if the proceeds be insuffi- 
cient the balance should be realised from sale of 
other properties of the judgment-debtor is not a 
direction to pav money at a certain date within 
the meaning of| r l. 7, Art. 182. (Coxe and Ray % JJ.) 
Janendra Nath Bose v. Khulna Loan Co. 
Ltd. 24 I. C. 36 : 18 C. W. N 492’ 

Art. 182 (7 )— Instalment decree— Default 

in payment of — Limitation for execution. 

Where a decree is made payable bv instalments 
and on default being made in the payment of ins 
talments the decree holder is allowed to execute 
the decree in a certain manner, he must use his 
right once only. If he fails to exercise the option 
according to the terms of the decree on the first 
default being made, be cannot enforce the default 
clause at a later stage. (Shah Dim, J.) Kirpa 
Veri v. Dasaundhi Ram. 36 l. C. 978 : 

8 P. B. 1917, 

Art 182(71 — Instalment decree— Default 

in payment— Limitation for execution. 

Where a decree directed payment by instal- 
ments and contained also a proviso that on de- 
fault of any instalment the decree-holder should 
be entitled to recover the whole of the balance 
alone, the decree holder on default has got the 
option to execute his decree for a^v of the instal- 
ment not barred foi the whole of the balance 
within 3 years from the date of default. The 
decree should be considered as far as possible in 
favour of the judgment-creditor, f. e. giving him 
an option, whereever this could fairly be done. 
•Reid, C.J.) Krishen Chand v. Gopal Singh. 

172 P. L. B. 1912 : 271 P W B. 1912 . 

16 I. C. 842 : 6 P. B 1913. 


Art. 182(7) —Instalment decree— Default 

i payment— Execution— Limitation. 

Except where an instalment decree leaves no 
p*ion to the decree-holder but to execute the 
ccree for the whole amount on default of pav- 
jent of an instalment the decree-holder may ex- 
:<jtc it on the happening of the first, second or 
ny subsequent defauP. Limitation will run in 
;s pect of each instalment separately from the 
ate on which it became due and payable. 
I tkinson and Manuk , JJ.\ MaM.ndranath RoY 

Kasai R*m Makwari, 1919 eat 46 * 


in I 




O nC 


Art. 182 (7t -Date of decree— Decree in- 

jpable of execution , meaning of— Decree ordered 
, be executed by salt of property ot deceased 
erson in the hands of the judgment debtor— rr* 
ertycame into the hands of the iudgmettoM* 
fter period of limitation -Whether application 

arred. 
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LIMITATION ACT (IX OF 1008), ArL 182 (7). 

An application for execution is barred by 
limitation if made after proper time even 
if Judgment-debtor did not get pos- 
session of property within limitation against 
which only the decree was to be ex- 
ecuted. The expression “incapable of execution” 
means that there must be some inherent defect 
in the decree itself which makes it incapable of 
execution and if there is no such defect the 
decree cannot be held to be incapable of execu- 
tion. [Sharfuddin and Roe, 7/.) Ekradeswar 
Singh v. Maharajah Sir Rameshwar Singh 

1917 Pat. 253 : 42 I. C. 686 : 

2 Pat L. W. 109. 

[Reversed on Appeal. See 48 I. A. 17 : 

19 A. L. J 26: 13 L. 646 : (1921) M. W. N. 21 : 
1 Pat. L. T. 731 : 59 I. C. 636 : 40 M. L. J. 1 (P.C.). 


Art 182 (7) Expln. II— Proper Court- 

Pecuniary jurisdiction. 

Where a decree for over Rs. 1,000 was passed 
by a muosiff having jurisdiction up to Rs. 2.000 
and an application for its execution was present- 
ed to his successor who bad jurisdiction to trv 
suits up to Rs. 1,000 value only, the District 
Judge was wrong in holding that there was not 
an application made to the proper Court and that 
the second application was barred by limitation. 
6 Cal. 513 ; 15 Cal. 687; Rel. ( Chamier , C.I. and 
Jwala Prasad , /.) Iswari Prasad Singh v. 
Parkwat Hussain. 2 Pat. L. J. 113 : 

l Pat. L. W. 689 : 39 I. C. 63 s 1917 Pat. 116. 

Art. 182 (7) — Instalment decree — Pay : 

ment and acceptance of— Overdue instalments — 
Limitation. 

Whether the payment and acceptance of an 
overdue instalment is to be treated as a payment 
regularly made in the satisfaction of the instal- 
ments due so as to extend the period of limitation 
for execution of ihe decree is a question of fact. 
Merc acceptance of overdue instalments is not 
sufficient proof of waiver. [Pratt, JC. and Hay - 
ward , A.J,C.) Firm of Bhawandas Fbroomal v. 
Meghraj. 45 I. C. 324 : 11 B. L. B. 120. 


* Art. 188 and 181— To enforce a Judg- 

ment of decree' —Mortgage — Preliminary decree 
- Order absolute for sale— Limitation— T.P. Act , 
Ss • 88 and 89. . 

A decree under S. 89 of the T. P. Act having 
been made by the original side of the High 
Court on 16— 12— *86 the mortgagee applied for 
an order absolute for sale on 3 — 7 — '09. The 
High Coart held that the application beiog one 
“ to enforce a judgment or decree M within Art, 
183 was barred bv limitation and that the applic- 
ation was equally barred if viewed as an applic- 
ation for a further- decree under Art. 181. Tbe 
Judicial Committee saw no reason to interfere 
with the decision of the High Court. ( Lord Shaw ) 
Munna Lal v. Sarat Chunder. 42 Cal. 776 : 
, t ttl, A. 88 : 17 M. L. T. 120 : 21 C. L. J 118 : 
3 1. W. 282 : 19 C. W. N 561 ; 87 I, C. 683 : 

17 Bom. I. B. 408 : 
v, » 28 M. L. J. 470 (P.C.) 

[Affirming 38 Cal. 913 : 11 1 . c. 948 : 

L . , . 16 C. W. N. 49.] 

2 * “Art. 188 —Application for restitution in 

'pursuance of Privy Council decree — Limitation 
applicable— 4 To enforce * meaning of* 


LIMITATION ACT (IX OF 1908), Ait. 188. 

An application for restitution in pursuance of a 
Privy Council decree is in substance one to en- 
force a decree of the Privy Council and is gover- 
ned by Art. 183. The words “to enforce” in Art 
183 are wider than the words “to execute” in 
Art. 182 and should be intei preted as equivalent 
to “give full effect to' 1 . [Walsh and Ryvcs % JJ) 
Brij Lal v. Damodar Das. 20 A. L. J 466 : 

44 All. 655 : 4 U P. L. B (A) 74 : 1922 Ail. 238. 

Art. 188— Mortgage suit - Order absolute 

for sale— Application to enforce — Limitation. 

An application to enforce an order absolute 
made by the High Court in a suit to enforce the 
mortgage security, must be made within 12 years 
from the date when the order absolute for sale 
was made. ( Mookerfce and Fletcher , JJ,) Apurba 
Krishna Seth v. Rash Behari Dutt. 

60 I. C. 880 ; 47 Cal. 746. 

Art. 18S— Decrte of Privy Council— Ex- 
ecution— Revivor . 

An applicatioa to enforce a decree of the Privy 
Council must bt made within 12 years of the 
accrual of right to enforce, or the date of revivor. 
Where on an application for execution notice is 
issued under O. 21, R. 22 and the Court has 
decided that the decree is still capable of execu- 
tion, there is a revivor within the meaning of 
Art. 183, Where an order io Council is sent to a 
Subordinate Court for execution without any 
notice to the judgment-debtors it is not a revivor 
of the order. ( Chamier , C. 7. and Jwala Prasad. 
7.) Tribikaram Dbo Narayan Singh v . Badri 
Missir. 1 Pat. L. J. 385 s 20 C, W. N. 1051 : 

36 I. C. 633 : 2 P, L. W. 361. 

Art. 183 — Revivor of decree — Transfer of 

decree — Issue of notice under O. 21, R. 22, C. P. 
Code— Leave of Court . 

An application for the transfer of a decree does 
not amount to a revivor of it nor does the issue of 
a notice under O. 21, R. 22, C.P.C. amount to any 
such revivor. But where execution cannot proceed 
without leave of the Court the granting of that 
leave is a revivor of the decree. Tbe period of 
limiiation for execution of a decree of the High 
Court commences from the date of the decree. It 
is for the executing Court to deal with the ques- 
tions of limitation and the mere fact tnat the High 
Court as transmitted its decree for execution does 
not mean that it was not in its opinion barred. 
[Coxe and Tcunon % JJ .) ChattbrpVT Singh v. 
Daya Chand. 11 1. C. 216 : 23 C. L. J. 641. 

Ans. 183 and 182 — Original side decree- 

Revivor— C.P.C. (1882) S. 248 and C.P. C. (1908) 
0.21, R. 22. 

Both on principle and analogy of the provisions 
of C. P. Code which apply to doctrine of revivor 
to India regarding revival of original sido decrees 
notice must go to the parties against whom the 
decree is sought to be revived. Exp], I in 3rd co- 
lumn of art. 182 does not apply to the Tevivor of 
original side decrees. [Smilh and Broadway^ JJ,) 
Biskn Singh v. Firozchand. 97 P. B. 1917 s 
93 P.W B. 1917 : 40 1. C. 618 : 118 P. L, B. 1917. 

Art. 188— Rtvivor— Notice of . , 

Parties against whom a decree is sought to be 
revived must be given notice on the analogy of 
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LOWER BURMA LAND REVENUE ACT (II OF 

1876k S. 56. 

Sb. 55 and 66 — Standing crops inquiry 

into ownership of — Use or enjoyment uf land — 
Civil court's jurisdiction. 

A Civil Court enquiring as to possession of land 
incidentally and only for deciding ihe title to the 
crop on the land, docs not exercise any jurisdic- 
tion as to toe use or enjoyment ot the land within 
b. 56 ol ihe Act (Jwomcy, J .) Hla Dun v. M. 
L. R. Chetty Firm. 26 I, C. 584: 7 L. B. R. 294. 

-S. 66 (a) — Civil Court — Jurisdiction- 

Sale of land for arrears of revenue — Fraud — 
Rights of cu-owners. 

Where one co*owner of a plot of land with the 
object oi deleating the other co-owners makes 
delault in the pa>meut ot land revenue and thus 
causing toe property tu ba s Id buys it at a low 
price id the name ot his son, the other co-owners 
can maintain a suit in the civil court for a decla- 
ration that tneir rights are not atlecied. S. 5b (a) 
of the Land and Revenue Act only ousts the 
jurisdiction of civil courts as to a determination 
of the validity ol sales under S. 47. The sale, 
in such a case, tnough it has the appearance 
ol a sale lor arrears of revenue, is in 
essence, a private alienation. (Pratt, J.) Ma 2a 
v. Ma Ml. 11 L. B. R. 313 : 1923 Rang. 17. 

R. 20 (3j— Grant of land— Sanction oj 

Deputy Commissioner —contract Act, b. 23. 

A trausler or grant ol land without the sanction 
of the Deputy C jimmssioner in contravention of 
the conditions of the grant renders the grant 
liable to resumption, and the grantee to certain 
penalties and risk ol loss oi rights but it is not a 
trausler lorDidden by law within S. 23 of the 
Contract Act. (Pratt, J.) Po Maung v. R. M. 
C. K. M. Chetty, 54 1. C. 42 : 12 Bur. L. T. 166, 


Rr, 51 and 52 —If applicable to demar- 
cated grazing lands . 

Rules 51 and 52 do not apply to demarcated 
gracing lands. (Iwomty, J.) Mada« Sahib v . 
EMPEKOK. 4 Bur. L. X. 269 s 13 1. C. 388 : 

13 Cr. L, J. 62. 

LOWER BURMA TOWNS AND VILLAGES 
LANDS ACT, tiv 0* 1898.) 

8s. 16 (2) and 41 (A) — Lands at the dis - 

posal of Government-Sub for- Jurisdiction o f 

C *S s. 4 M A) and 15 (2) of the Act do not debar a 
Civil Court from adjudicating the nghis oi 
persons litigating over land at the disposal o 
Government. [Hartnoll. O.C J- and Ormond. J.) 
N ALLAN CHETTY V. MVTHUSAWMY PIJJA'- r ^ 

As. 25 and 26 — "Tax rate or assess - 

menf moaning of-burma Land and Revenue 

A Under English Law. ground rent doe* noj 
con*, within any of tnc terms u “ e ». « le * 
assessments" out under bs. 24, 25 and 26 of t c 
Burma tLower) Town and Village Lands Act 
ground rent is payable to Government as a tax 

C ’ a M 1C 830 : 

Tee v. MA Mgwe. Bur . L _ T . 69 _ 


LUNACY ACT (XXXV OF 1858), S. 7.*- 
LOWER BURMd VILLAGE ACT till OF 1889.) 

Ss. 10 and 28 — Abuse of powers. 

For au act to constitute an abuse of powers 
withm b. 10 oi the Act it must be shown that i* 
was done in the avowed exercise ol some power 
undei the Act and that it was in excess of his 
powcis or must have been exercised in an im- 
proper manner or under circumstances when it 
was not piopcily exercisable. ( Par let t , J.) Em- 
PEKok v. Nga Tri a, 6 Bur. L.T. 92 : 

20 1. C. 237: 14 Cr. L. J. 413. 


LUNAcY. 

Sec Hindu Law— Secession, 

LUNACY (District Courts; ACI XXXV uF 1858. 

Object oj the Act. 

The law does not contemplate that a person 
alleged to be a lunatic should be exposed to the 
publicity and harassment ot a trial unless tncrc 
is some Inundation lor apprehension that lie is 
incapable to manage nis atlaiis. (Lnox and 
Karamat Husain, JJ. j Lachmima Kuak v. 
Rudek Deo Narain Singh. 9 i. C. 207 : 

8 A. L. J. 179. 


Applicability— Joint family. 

Act XXXV ol 1853 has no application to a 
Hindu co-parcener who has no sepaiatc property. 
(swutaia Atyar and badasiva Aiyar , JJ.) GOVIN- 
dan Naik v. Narayanan Naik. 

23 M. L. J. 706 : 12 M. L. T. 586 : 
17 I. 0. 473 : (1913J M. W. N, 79. 


8. Z—Suit between private persons. 

Where private persons litigate concerning 
claims to land not held under grant or lease from 
Governme..t or under a license Lorn the Revenue 
O dicer, but whicn is at the disposal of Govern- 
ment, the jurisdiction of the Civil Court is not 
barred by S. 4i (a; of the Lower Burma Towns 
and Village Lands Act. Tue eviction 01 a squatter 
Dy another squatter, or of a sub-lessee by a lessee 
is a matter cognizable by the Civil Courts in cases 
where no rignts as against tne Government, are 
involved. (HartnoU and Ormond, JJ.) biT Yin 
V. WASH1N. 291 C 872 : 8 L. B.K. 71. 


S 3 (6) — Lunatic — Definition. 

A man is not a lunatic simply because he had 
delusions on one or two points and is incapable 
of managing his own aifairs. Examination by 
the Court and by a Civil buigeon comoined with 
the evidence of a doctor treating him is suilicieiii 
I jr the purpose of determination. Examination 
by the pleader is not necessary. (Knox and Lara- 
mat Hussain JJ.) LACHMIMA Kuak v. Kudek 
Deo Nakayan Singh 9 I. C. 207 : • 

8 A. L. J. 179. 

— S. 7— Scope of —Enquiry into lunacy. JW 

The Lunacy Act contemplates tne question ot 
lunacy or sanity at the time ol the enquiry. There ( > 
is no provision in it that tne enquiry snail extend 1 v 
to the ascertainment ol the period ai which in I 
alleged lunatic first became of unsound mm • j 
( Jenkins , C. J. and N. R. Chatlcrjea , /.) *£ . 
Mamooji v. K. B. Dutt. 21 *• ( 45' 

19 0. V*. *• 
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8 - 9 — Lunatic's estate— Appointment of 

manager — Court of Wards — Superintendence of 
an estate of lunatic — Guardian of property, 

A person with landed estate, was declared by 
the District Judge as of uosound mind. Held . it 
was not necessary (or the Judge under the provi- 
sions of the Lunacy Act to inquire from the Court 
of Wards whether it would assume tbe manage- 
ment of estate before appointing a manager. An 
appointment of manager of the lunatic's property 
is valid, until the Court ol Wards avails itself of 

assuming the management of the estate. 1 All 

476 Foil [Lindsay, ) C. and Rufique. A. J. C j 
JAi Kaj Kunwar v. Dwarka Prasad. 

16 I. C. 265. 


Ss. 9 and 20 -Lunatic— Appointment of 
’ n , a ™* e '— Esl ‘ l t( subject to jurisdiction of Court 
of Wards— Jurisdiction of Civil Court. 

aJr «r VL' , I* h ? s no P° W8r fo appoint a mana- 
ger of the estate of a lunatic when the Court of 

ca " a fsurae superintendence of the 
lunatic s property. After making an order ad- 

Cfvd'rlf f er3 ,° n , to b * ol u "sound mind, the 

within^ ?h • 15 0,f,0 '° in cascs which arc 
wUh.n the jurisdiction of the C -urt of wards. It is 

i CaSCS W ^ erC ,he Court w a^s has no 
jurisdiction, or it does not elect to exercise that 

' he Civil Courl ca " or der ap- 
po.ntment of a manager. [Pratt. J ,C. and Hay- 
ward. A J. c.) Dayaiiam v Kheuibai. * 

16 I. C. 678 : 6 5. I. R. 65. 

a . p P° inlcd guardian under 

21 I. C, 879 : 14 M. L. T. 489.’ 


LUNACY ACT (IV OF 1912). 

of the lunatic will cease on the lunatic ceasing to 
be of unsound mind. (Katthaiya Lai , A. J. C.) 
Debi Charan t\ Raghuber Dayal, 

16 !. C. 885. 


S. 22 — Lunatic — Appointment of guar • 
dian — Evidence . 

A person should not be adjudged as of unsound 
mind unless he is clearly proved to be unsound. 
In such cases he should be placed under medical 
observation of a qualified practitioner and his 
statement should be recorded by the Court itself. 
No proper inquiry was made in this case and ho 
wa* declared lunatic on insufficient grounds 
{Scott -Smith, J.) Bhagwan Singh v. Mohan Bai. 

98 P. L. B. 1918 : 36 I. C. 219 • 
178 P. W. B. 1916, 


8, 22— Appeal. 

Ao order appointing a guardian of the property 
Ot a lunatic is appealable. 94 P. R. 1906, Ref 

Ku h Z S ° ne ' J) ALEM Khatun v. Mdbarak 
Khan- 28 P. I. R. 1911 9 I C. 648 • 

131 P. W. R. 1911. 


-S. 


.»*'« ■■ f* '“"»■/«: (or 
void" %!ef,°h the A dn voidabl « ,, onl» l 'and ’l) 0 '! 

Kot 'b„?£h" St„ D ' Ch ‘' l “ r ' , ‘- J‘«»! 

16 C. W. R. 76a! 
b * mana g*r Without order of 

bJ - ss 

Bcaman-gttan }n M a f Ra ^f and 

tssnaxi as 

* 

wop«„, oi no "£*««_«!• 


65— Inquisition proceedings— Peti- 
tioner whether entitled to have inquiry conducted 
so long as he has witnesses— Discretion of Court. 

A Judge has got discretion under this Act to 
stop proceedings iu an inquisition for proper 
^rounds ; a petitioner is not entitled to have *the 
inquiry conducted so long as he is able to tender 

MW* 7/ !°p examination . (Sadasiva Aiyar and 
Moore, JJ.) Raheua Bibi v. Hauida Bibi. 

33 I. C. 857 : 8 L. W. 402. 


tion S 65 {2 ^~ Dec,ared lunatic — Presump- 

under Yhe^ri'ih 11 haS 1x90 found tg be a lunatic 
tinues ! h h A i' hC P r ?»®P«oo is that he con- 

1SSJ rT ,h8 contrary is 

Vi. »a//is, C. y. and Srinivasa Aivunoar 

Amanchi Seshauua r- Amanchi Padiukabha’ 
AO - 3 1. W. 290 : 33 I C. 678 : 

19 H. L. X. 843. 


8- 71 Adoption by lunatic— Validity. 

IIP Mn a i. _ i. 


giv« hS SriiE?. * lie and 

■on.llc subilitl ,u, 8llt 10 s “ Orhallol Iht 


.re "co7,;rs o. 
ol , ta'71S7.h%T*%lr 0 ;, he r w T“« 

Aiyo..J h h 
AMANCHI PADMANABHA RaO. * 

3 L. W. 290 : 33 I. C. 578 : 19 K. I. T. 24S. 
” . . . S- 71 UJ— Declaration of lunacy and 

ft 

»*» Aiy - r - ” 1 

12 M. L T. 585 : 17 1 C . 
<1913, M. W. N. 79 ; 23 i. ^j.VoV 

’(IV OF 1913, 

MWiuEZZ** canm, 

lunatic cannot delegate its functions ,l ( „ g , ed 
l»g rvhetlier He p „ e !ros ™»; 


/ 
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unsound mind and incapable of managing his 
property. [Walsh and Ryvcs . //.) Murlidhar 
Pande v. Lachmi Pande. 43 All. 459 : 

19 A. L. J. 334 : 62 I. C. 430 : 
3 U. P. L. R. (All.) 15. 


Lunatic's estate — Test. 


The beneficial interest of the lunatic in joint 
property belonging to him and oth*r,tf. g. brothers 
and sisters connot be wholly ignored while deed- 
ing what the estate of the lunatic is. [Sadasiva 
Aiyar and Moore, JJ) Sultan' Ahmed Aiip. 
Arakkan Adi. 33 I. C. 106. 


Ss, 3 (11), 62 and 63- - Relative meaning 

of — Wife's brother— Application for inquisition 
under S. 62. 

The brother of the wife is related by marriage 
to the husband of his sister and is therefore a 
“relative'* within S. 3 (II) of the Lunacv Act and 
he is competent to raa** an application for in- 
quisition under S. 62 of the Act A narrow con- 
struction should not be placed upon the term 
“relative” as defined in. S. 3 ill) of the Lunacy 
Act. ( Mookerjee and Beachcroft . J l .) MoNl Lal 
Seal v. Nepal Chandra Pal. 

22 C. W. N. 547 : 43 I. C. 511 : 27 C. L J. 205. 

S 14 —Proviso 2— Orders of District 

Magistrate— Power of High Court to revise. 

The orders of a District Magistrate under part 
2 of the Indian Lunacy Act w th respect to the 
reception, care and treatment of lunatics are 
executive and not judicial in their nature and 
are not open to revision by ihc High Court. 
Where however a person considers himself 
aggrieved by such an order he mav apnly under 
Part 3 for a r cgula- inquisition conducted by a 
Judicial Officer. The result of such inquisition 
is conclusive and over rides anv order which 
may ha^e been passed summarily by the executive 
authority. [Abdul Raoof and Harrison,' JJ 1 
Donald v. Emperor. 4 Lih. 1 : 

24 Cr. L. J. 661 : 1924 Lah 55. 


-S. 24 (Act X of 1914) — Lunatic— Court s 


p^wer to direct reception ofonminal lunatic into 
asylum — Warrant. 

Under the Lunacy Act IV of 1012 and X of 
1914 the Magistrates or Courts arc themselves 
competent to direct the recsotion of a criminal 
lunatic into anv as/lum prescribed for the pur- 
pose without reporting the cas? for orders of 
the Local Government under S 471 (II Cr. r. 
Code. [Parlctt, J i Emperor v. Nga E. Mouno- 

8 Bur. L. T. 286 : 8 L. B. E 290 : 

30 I. C. 654 : 16 Cr. L. J. 670. 

S«. 37. 38 and 62 —"Residence" meaning 

0 f —Inquisition - Jurisdiction . 

Where D had two places of resi deuce o-e in 
Patna and the other in Calcutta and his wife 
instituted proceedings for his inquisition in 
Patna, held, that as resident in Calcutta D was 
subject to the jurisdiction of the High Court and 
that therefore the District Court of PAtoa had no 


LUNACY ACT (IV OF 1912), S. 62. ' 

jurisdiction to entertain the proceeding/! 
(Mooker/ce, A.CJ. Fletcher and Richardson , JJ.y 
Anilabala Chowdrani v. Dhirendra. A 

48 Cal. 577 : 65 I. C. 57 : 25 C. W. N. 178.« ; 

(Confirming on Letter* Patent Appeal ! 

57 I. C. 768— Ed.)* 

S. 37 — Courts mentioned in S. 37. 

Per Teunon t J. Tempo ary removal of a lunatic 
to the mofussil does not oust the jurisdiction 
oc the High C>urt over the lunatic aod an appli- 
cation under S. 62 in relation to such lunatic must 
be made on tne Original Side of the High Court. 
Per Beachcroft , J ) A Temporary removal to* 
mofussil vests jurisdiction over the lunatic in 
the district conn in whose jurisdiction he is 
removed unless th lunatic is at the same lime 
subject to the jurisdiction of the H gh Court. It 
is not necessary that the property of the lunatic 
must be within the jurisdiction of the District 
Judge, [Tcunon and Beachcroft* J J.) Anillala 
Chowdhurani z>. Dhirenlra Nath Saha. 

57 I. 0. 768 : 32 C. L. J. 314. 

S. 47 — Lunatic — Property of— Sale by 

manager without permission — Effeot. 

Where the certified guardian of a lunatic sells 
the property of the luna ic without the permission 
ol me Court the sale is not binding on the shares 
of the sons of the lunatic. ( Lindsay , J.C.) Maha- 
ghulam V. Kajpat Singh. 34 I. C.42 i : 

3 0. L. J. 173. 

S. 56 —District Judge's order directing 

payment to lunatic's guardian binding on Land 
Acquisition Judge. , / 

A Land Acquisition Judge, with wham a sun» 
of money is disp isited to a lunatic’s crcdy, 
cannot refuse compliance with an order of a Dis 
trict Judge in tvs lunacy jurisdiction, directing 
payment of the money to the lunatics natural guar 
dian, the order being in accordance with S. 5( • 
tne above Act. I Holmwood and Imam , J . 
Satyendra Nath Dey v Secretary of Sta / 

37 I. C. 110 : 20 C. W. N, 97'.. 


S . 61— Applicability — Cases outsidu - | 


Presidency; Towns. 

S. 61 of the Lunacy Act and the rules fra;n 
thereunder are apilicable only to cases • 
Presidency Towns aod in the absence of 
applicable to cases outside the Preside 
Towns those rules iniy be made applicable to 
such cases also. (Uookcrjcc and (Icaclicroft. JJ. ) 
Moni Lai. Seal v.' Nepal Chandra Pal. 

23 C. W. N. 547 : 43 I. C 511 : 

37 C. L. J 205 » 

— S. 62— Lunacy — Inquisition for aset - 

taining— Procedure— Preliminaries. 

An inquisition under S. 62 of the Lunacy A t 
o.ice started must be prosecuted to the very #.i 
Before such an inquisition is ordered or started, 
here ought to be a careful and thorough preli- 
minary enquiry and the Judge ought to satisfy 
himself that there is a real ground lor an intjuri* 
iion An application for an inquisition s vild . 
ordinarily be supported bv affidavit or bv t 
nation on oath of the applicant and by a m 
certificate of some doctor as to the conditi 
the alleged luna ic. It would also be des 
in many cases that the Judge should seek - 
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rsonal interview with the alleged lunatic with a 
lew to satisfy himself (hat there is a real ground 
or supposing the existence of an abnormal 
mental condition which might bring the person 

vuIinJ* * v UnaCy Act * l p '£gott and Walsh, JJ ) 
Mahomed ^akubz-. Nazir Ahmad. 

42 All. 504 : 58 I. C 617 : 18 A. t. J. 577. 

~~ 8- 62— Courts mentioned in S. 37. 

i P f> T e, t\! 0n ' Temporary remova! of a 

Snir iK u in K U 4 S,,d0es not 0ust the juris- 
dict on of the High Court over the lunatic and an 

application under S. 62 in relation to such lunatic 

must be made on the original side of the Hi°b 

court (Per Bcachcroft, /.I — A temporary removal 

to jnofuMit v ests jurisdiction over the lunatic in 

in the District Court in whose jurisdiction he is 

removed unless the lunactic is at the same time 

subject to the junsdicti , n of the High Court 1 It 

mu' i he w-f, ary 2* the P r °P er 'v of the lunatic 
^ ' b f r ' V, lin ,b * jurisdiction of the District 
Judge {Tcunon and Bcachcroft, JJ.) anillai a 
CHOWOHUMXf V. DH I KEN DA NaVh SAHA 

32 C. L. J. 314 : 57 1. C. 768 
™-C**rii*. sh < P - i v,,c a, 

Even under S. 72. heir of lunatic may be his 
guardian. Courts should consider well before 
appointing an heir as guardian who is VnmUri 

kTnll'lndla inh f ri ! ,he '«*"** after bis death 
*o d 'a wife has the first claim to the 

J/ SLtl '“ naUc , < W <*lsh <"*d Sluart, 
JJ.) amir Ka/im v. Musi Imram 

* 9 A,L 168 : 86 '■ C. 983 : 15 A. L J. 10. 

TT— — l l ~ Lunatic's estate— Test. 

ss 


LUNATIC, 

be wholly excluded in deciding wh.it the estate of 
the lunatic is. (Sadasiva Aiyar and Moore JJ.) 
Sultam AHMED Ali v. ARakican Adi. S3 Lc.' 106 


— 6, 80 — Sale of Lunatic s property 

Where a manager of [he lunatic s estate bas 

fva a n? l,,( . ed 10(1 has not bee » removed under 
b. 80 of the Act. the District Court has no power 

o alienate any portion of the lunatic's property. 

MAr r £ '< n iT ;,) Bishaubak Nath V . Mussam- 
MAT Parbati - 52 I. c. 609 : 89 P. E. 1919 


— — — s . 82 -Functions of District Judge— 

K lu " al \ c - Position of— Amicus curiae. 

rue District Judge under Act is partially judi- 
. and partly administrative authority. The 

'" q “' ry ,nt ,° Ih . e V a ! e 01 3 of a person 

m fJh d ‘ 15 ? Sa ,Sfy b,s own miDd - th0 re,at >ves 
to whom notices are issued, being merely amicus 

curia rand not parties to the proceeding?. They 

h.*ra be , heard but 1,ave no r 'E ht l o b c 

heard. ( Stuart . J. C ) JauuNath Singh v 
Pirthii-al Singh. 

3 O. L. J. 393 : 36 I. C. 705 : 19 0. C. 353. 
LUNATIC. 

See also Contract Act, S. 12. 

~T~r* dVer l* ^ ssc . ssion against— Limitation 
Widow s right of suit— Reversioners bound by 
action or inaction of widow.* 

Limitation would begin to run from the date 
when he took pnssession though the lunatic or 
minor would be enti.led io file a suit within 3 
years from the date when his disability ceases. 

{Kumarswam Sastri and Devadoss, JJ. 1 Kali- 

U1NDI SEETARAMARAJU V. SUHARAJU. 

42 M. L. J. 262: 45 M. 36 [ . 
11922) M. W. N. 136: 30 M. L. T. 128.' 

15 L.W. 382 : 1922 Mad. 13' 
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